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Foreword

Winfried Kluth'

Scientific research on migration law is not possible without a close link to
reality. For courts and judges the situation is not very different. This was
made clear in the opinion of Advocate General Mengozzi, presented on 7
February 2018, in the case X. and X. involving a Syrian family that had al-
ready been subjected to torture and which applied for humanitarian visas
at the Belgian embassy in Beirut.

Advocate General Mengozzi argued with respect to the responsibility of
the EU and the Member States: “It is, in my view, crucial that, at a time
when borders are closing and walls are being built, the Member States do
not escape their responsibilities, as they follow from EU law or, if you will
allow me the expression, thesr EU law and our EU law.”

The impulse given by Advocate General Mengozzi’s opinion was an-
swered by organizing an international conference focusing on the legal
framework of persecution and the genuine dangers that refugees face on
their way to “safe harbours”. The formidable scientific network of Marze-
Claire Foblets and the excellent coordination by Luc Leboeuf made it possi-
ble to invite outstanding experts from several countries to discuss the legal
aspects of humanitarian visas and other instruments that can be used to fa-
cilitate safe escape paths.

The conference organizers took the very compelling approach of focus-
ing on the topic from different legal and institutional points of view, and
this volume likewise follows that logic. The first part starts with an analysis
of humanitarian admission in international and EU law, with Dirk Han-
schel, Stephanie Law and Sylvie Sarolea presenting their sophisticated obser-
vations. The second part adds three national perspectives. The contribu-
tions of Katia Bianchini (Italy), Pauline Endres de Oliveira (Germany) and
Serge Bodart (Belgium) vividly illustrate how different nation-states deal
with the same problem. The great difficulties inherent in claiming and ac-
tually being granted humanitarian admission in reality are demonstrated
by Sophie Nakueira (with reference to Uganda) and Tristan Wibault, who rep-
resented the plaintiffs before the European Court of Justice in the case X

1 Professor in the Faculty of Law, Martin Luther University Halle-Wittenberg.
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Foreword

and X. Finally, some future prospects on humanitarian admission to Euro-
pe are presented by Catharina Ziebritzki, Eugenia Relano Pastor and Jean-
Yves Carlier.

This collection of inspiring and dense articles is the result of two days of
intensive discussions. The contributions touch on all relevant legal aspects
that should be taken into account by the Member States and the EU when
they are searching for a “value-based” response to the problems observed in
the Mediterranean Sea region.

Recently, the first steps towards such a response were taken with the
Malta Declaration of 23 September 2019, but the political agreement on
burden sharing between Germany, France and some other countries is on-
ly a first step and is not legally binding. The scientific considerations in
this book are sure to prove very useful as further political and legal solu-
tions are sought.
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Introduction: Humanitarian Admission to Europe. From
Policy Developments to Legal Controversies and Litigation

Luc Leboeuf and Marie-Claire Foblets!

Contents
Introduction 11
1 Policy Developments Towards Humanitarian Admission to Europe 14
1.1 From ‘Legal Avenues’ and ‘Safe Pathways’, to ‘Humanitarian Visas’ and
other ‘Protected Entry Procedures’ 14
1.2 Policy Developments at EU Level. A Focus on Resettlement 19
2 Litigation for Humanitarian Admission to Europe 27
3 A Cautious and Reserved Judicial Intervention 32
3.1 The CJEU Invoking the Limits to its Competence of Judicial Review 32
3.2. Some Limits to the Intervention of Courts in Policy Debates on Humani-
tarian admission to Europe 35
4 The Revolving Doors of the Rule of Law 39
5 The Law Between Promises and Constraints 43
Introduction

On 7 March 2017, the CJEU adopted its much-discussed ruling in the X.
and X. case,? by which it decided that the EU Visa Code does not regulate

Luc Leboeuf is a Head of Research Group in the Department of Law & Anthropol-
ogy of the Max Planck Institute for Social Anthropology. Marie-Claire Foblets is
Director of the Department of Law & Anthropology of the Max Planck Institute
for Social Anthropology and Professor in the Law Faculty of the Catholic Universi-
ty of Leuven (KUL).

Case C-638/16 PPU X and X [2017] EU:C:2017:173. The case has been widely com-
mented by legal scholars, including by some of the contributors to this volume.
See, among others: Y Al Tamimi, E Brouwer, and R Coene, “Verplicht de Visum-

11
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the issuing of humanitarian visas to asylum seekers.> The X. and X. ruling
was adopted at a time of heated controversies in Europe over migration, as
the 2015 ‘refugee crisis’ created major divisions among European societies
and public opinion, which still continue to this day.* For that reason, the

12

code tot afgifte van humanitaire visa aan Syriérs? (2017) Aszel en Migrantenrecht
327-333; M Berger and G Maderbacher, ‘Erteilung eines Visums zur Erméglichung
der Asylantragstellung im Inland unterliegt allein nationalem Recht’ (2017) Oster-
reichische Juristenzeitung 480-481; E Brouwer, ‘Een gemiste kans voor een uniforme
en mensenrechtelijke uitleg van de Visumcode wat betreft de afgifte van een huma-
nitair visum’ (2017) Nederlands Tijdschrift voor Europees Recht 69-78; J-Y Carlier and
L Leboeuf, ‘Droit européen des migrations’ (2018) 26 Journal de droit européen 247
95-110, 97; R Colavitti, ‘Ouvrir la jarre de Pandore ou trancher le noeud gordien ?
La Cour face aux conditions d’application du Code des visas aux demandes dépo-
sées pour raison humanitaire’ (2017) Revue des affaires européennes 139-147; ] De
Coninck and M Chamon, ‘Geen recht op tijdelijke visums voor Syrische vluchtel-
ingen’ (2017) Tijdschrift voor Europees en economisch recht 382-387; B Delzangles and
A Louvaris, ‘Visas humanitaires et Charte des droits fondamentaux : la confrontati-
on n’a pas eu lieu’ (2017) 239 Journal de droit européen 170-176; P Endres de Olivei-
ra, ‘Antrag syrischer Flichtlinge auf humanitires Visum bei belgischer Botschaft
im Libanon’ (2017) Neue Zeitschrift fiir Verwaltungsrecht 611-615; F Gazin, ‘Motifs
humanitaires’ (2017) 5 Europe 18-19; S-P Hwang, ‘Humanitire Visa fiir Flachtlin-
ge: Einfallstor fir ein unbeschrinktes Asylrecht?” (2018) Europarecht 269-288; W
Kluth, ‘Das humanitire Visum als Instrument der sicheren Fluchtmigration’
(2017) Zeitschrift fiir Auslinderrecht und Auslinderpolitik 105-109; H Labayle, ‘Visas
dits « humanitaires » : la régulation a minima du droit d'asile par la Cour de justice
de I'Union’ (2017) 18 La Semaine Juridique 869-873; V Moreno-Lax, ‘Asylum Visas
as an Obligation under EU Law: Case PPU C-638/16, X, X v Etat belge’ (2017) EU
Immigration and Asylum Law and Policy <http://eumigrationlawblog.eu/asylum-visas
-as-an-obligation-under-eu-law-case-ppu-c-63816-x-x-v-etat-belge/> (accessed on 17
October 2019); K Miiller, ‘Kein legaler Zugangsweg in die EU durch humanitire
Visa: Einordnung des Verfahrens "X und X gegen Belgien" in die Europaische Mi-
grations- und Flichtlingspolitik® (2017) Zestschrift fiir Europarechtliche Studien
161-184; S Sarolea, J-Y Carlier and L Leboeuf, ‘Délivrer un visa humanitaire visant
a obtenir une protection internationale au titre de 'asile ne releve pas du droit de
I'Union : X. et X., ou quand le silence est signe de faiblesse’ (2017) Cabiers de
PEDEM <https://uclouvain.be/fr/instituts-recherche/juri/cedie/actualites/c-j-u-e-c-63
8-16-ppu-arret-du-7-mars-2017-x-et-x-ecli-eu-c-2017-173.html> (accessed on 17
October 2019); H-P Welte, ‘(Kein) Anspruch auf humanitires Visum, Visakodex’
(2017) Zeitschrift fiir Auslinderrecht und Auslinderpolitik 220-221.

Regulation No 810/2009 of the European Parliament and of the Council of 13 July
2009 establishing a Community Code on Visas (Visa Code) [2009] OJ L 243.

On these divisions, see among others S Holmes and H Castaneda, ‘Representing
the “European Refugee Crisis” in Germany and Beyond: Deservingness and Differ-
ence, Life and Death’ (2016) 43 American Ethnologist 12-24; D Thym, ‘The “Refugee
Crisis” as a Challenge of Legal Design and Institutional Legitimacy’ (2016) 53
CMLRev 1545-1574.

(o) ENR
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Intoduction: Humanitarian Admission to Europe

ruling offers an interesting case study of how the CJEU deals with the so-
cial tensions that accompanied the events of 2015. It illustrates the limita-
tions of the current international, EU and domestic legal frameworks in
dealing with societal controversies in the field of migration, when such
controversies concern migrants who are outside European territory, and
how attempts to bring about evolution in these frameworks through court
litigation have been received by the judiciary to date.

Building upon that ruling, a workshop was held at the Max Planck Insti-
tute for Social Anthropology in May 2018, organised by its Department of
Law & Anthropology and the Law Faculty of the Martin Luther University
of Halle-Wittenberg. It gathered legal scholars, practitioners and anthro-
pologists with the objective of engaging in a broader reflection on the ex-
tent to which these social controversies are channelled and managed
through the positivist legal frameworks, starting from the specific case
study of legal and safe access to European territory for those in search of
protection. This book contains some of the proceedings of this workshop.
It aims to offer a reflection on how and to what extent the existing legal
frameworks guide the policy debates and controversies on humanitarian
admission to Europe, as well as to engage in a broader critical reflection on
the role which ‘the law’ can play in these policy debates.’

This introductory chapter sets the scene of the discussions that follow. It
gives an overview of the current state of legal and policy debates on so-
called ‘legal avenues’ and ‘safe pathways’ to Europe, and further questions
whether and to what extent the law in its current form is adequately
equipped to deal with these challenges. The first Section presents an
overview of the main relevant policy developments of the past 10 years at
EU level, culminating in the proposal by the EU Commission to establish
a Union Resettlement Framework (‘URF’). The second Section addresses
how policy discussions and controversies on humanitarian admission to
Europe have been accompanied by attempts to open up such access to
European territory through litigation. The third Section discusses the ap-
proach developed by the CJEU in response to these attempts, departing
from the X. and X. ruling. It identifies and discusses the reasons why the
CJEU opposed the judicialisation of policy discussions on humanitarian
admission to European territory through EU law. The fourth Section ques-
tions the role of the law in supporting policy claims towards humanitarian

5 This chapter constantly refers to the ‘law’ in its positivist sense, as a set of State-
produced norms that have been formally adopted following the applicable legis-
lative and administrative procedures.
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admission to Europe for selected refugees. It argues that, despite their
strong limitations, the current legal frameworks may still be an adequate
tool to indirectly foster policy developments in the field. The last Section
presents the way that the chapters of the volume seek to contribute to a
better understanding of the relevant legal frameworks and the challenges
raised in their implementation, as well as to a critical reflection on current
legal paradoxes and limitations.

1 Policy Developments Towards Humanitarian Admission to Europe

Controversies on humanitarian visas, as they ultimately emerged before
the CJEU in the X. and X. ruling, fit within broader policy debates on hu-
manitarian admission to European territory for refugees. These debates are
long-standing and are often connected to discussions on ‘burden-sharing’
and ‘responsibility sharing’, i.e., on how to allocate the responsibility to
protect refugees fairly among the international community.® They led to
several kind of policy initiatives at international, EU and domestic levels,
in which some States have been involved on a voluntary and discretionary
basis. These initiatives have been developed around various policy models,
which the first sub-Section classifies broadly in an attempt to clarify the
terms of the discussion that will follow in the next chapter of the volume.
The second sub-Section then focuses on the developments at EU level, and
shows that the main results they yielded so far are in the field of resettle-
ment.

1.1 From ‘Legal Avenues’ and ‘Safe Pathways’, to ‘Humanitarian Visas’ and
other ‘Protected Entry Procedures’

Humanitarian visas as addressed by the CJEU in the X. and X. ruling are
but a specific means of granting humanitarian admission to European ter-
ritory for refugees. A humanitarian visa is generally understood as an au-
thorisation to access the territory of a State, and which is granted by dero-
gation from the applicable rules because of specific humanitarian reasons.
The humanitarian visa has been defined in the IOM Glossary as:

6 M Gottwald, ‘Burden Sharing and Refugee Protection’ in E Fiddian-Qasmiyeh, G
Loescher, K Long and N Sigona (eds), The Oxford Handbook of Refugee and Forced
Mougration Studies (Oxford, OUP, 2014).

14
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A visa granting access to and temporary stay in the issuing State for a
variable duration to a person on humanitarian grounds as specified in
the applicable national or regional law, often aimed at complying with
relevant human rights and refugee law.”

Legal and policy issues surrounding the issuing of humanitarian visas are
the subject of controversy in the context of a broader debate on so-called
‘legal avenues’ and ‘safe pathways’ for refugees. ‘Legal avenue’ is a term
that has been used in various policy documents at EU level to broadly
qualify initiatives aimed at offering humanitarian admission to Europe for
refugees, such as resettlement programmes, humanitarian visas, humani-
tarian corridors and other humanitarian admission schemes.® The term
‘safe pathway’ is used in a similarly broad understanding at UN level, for
example, in the 2016 New York Declaration for Refugees and Migrants’
and in the 2018 Global Compact on Refugees.!® The terms ‘avenues’ and
‘regular pathways’ are sometimes used in an even broader sense, to refer to
any kind of legal entry procedure, such as labour and education mobility
schemes, whose initial aim is not to offer safe access to protection for asy-
lum seekers, but which some asylum seekers may incidentally be eligible
for.!! In its Resolution 2015/2095, for example, the European Parliament
called for a ‘holistic’ approach to migration that goes beyond a focus on
satisfying some protection needs through specific protection tools, to in-
clude a broader reflection on migration in all its aspects, including other

7 10OM, Glossary on Migration (Geneva, IOM, 2019) 95.

8 See, for example, the 2016 European Commission proposal to reform the Com-
mon European Asylum System (CEAS): COM (2016) 197 final, Communication
from the Commission to the European Parliament and the Council towards a re-
form of the common European asylum system and enhancing legal avenues to
Europe.

9 New York Declaration for Refugees and Migrants, UNGA Res 70/1 (19 Septem-
ber 2016).

10 Global Compact for Safe, Orderly and Regular Migration (adopted at Marrakech
on 19 December 2018).

11 S Carrera, A Geddes, E Guild and M Stefan (eds), Pathways Towards Legal Migrati-
on into the EU. Reappraising Concepts, Trajectories and Policies (Brussels, Centre for
European Policy Studies, 2017); E Collett, P Clewett and S Fratzke, No Way Out
for Refugees? Making Additional Migration Channels Work for Refugees (Brussels, Mi-
gration Policy Institute, 2016); UNHCR, Complementary Pathways for Admission of
Refugees to Third Countries: Key Considerations (Geneva, UNHCR, 2019); UNHCR
and OECD, Safe Pathways for Refugees. OECD-UNHCR Study on Third Country So-
lutions for Refugees: Family Reuntfication, Study Programmes and Labour Mobility
(Paris, OECD and Geneva, UNHCR, 2018); UNHCR, Legal Avenues to Safety and
Protection Through Other Forms of Admission (Geneva, UNHCR, 2014).

15

(o) ENR


https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Luc Leboeuf and Marie-Claire Foblets

legal entry procedures such as labour migration schemes and family reuni-
fication, fighting the root causes of forced migration, and integration in
the host country.!?

In policy documents, a variety of policy initiatives, each with its own
specific features, have since been described as ‘legal avenues’ or ‘safe path-
ways’. The exact meaning of these terms varies considerably, however, de-
pending on the context. The vocabulary that is being used is not always
consistent and very much depends on the policy jargon developed within
the institution concerned. It is, however, possible to identify some broad
categories of ‘legal avenues’ and ‘safe pathways’ from current State
practices. In the next paragraphs we venture to identify some of these, with
a focus on admission schemes that have been developed with the humani-
tarian objective of offering humanitarian admission to asylum seekers.

First, resettlement programmes are a long-standing form of humanitari-
an admission that has been developed specifically for those who have been
formally recognized as refugees. They are defined in the IOM Glossary as:

The transfer of refugees from the country in which they have sought
protection to another State that has agreed to admit them - as refugees
— with permanent residence status.!3

Resettlement programmes rest on a collaboration with local authorities
and often involve the UNHCR as intermediary. The overall objective of re-
settlement programmes is to engage in some form of burden-sharing by
transferring the duty to offer protection from countries facing a large num-
ber of refugees to other countries with higher hosting capacities. The selec-
tion of the refugees who will be resettled is made by the receiving country,
among a pool of refugees who have been preselected by the UNHCR and
other local partners. The preselection by the UNHCR results from a vul-
nerability assessment, with the objective of identifying specific protection
needs that cannot be addressed in the host country, such as health-related
issues and gender-related persecutions.'* While common, resettlement pro-
grammes usually concern a limited number of refugees. In 2018, for exam-
ple, 55,680 refugees were resettled worldwide through UNHCR sponsored

12 EP Res of 12 April 2016 on the situation in the Mediterranean and the need for a
holistic EU approach to migration.

13 IOM (n7) 181.

14 UNHCR, Resettlement Handbook (Geneva, UNHCR, 2011).

16
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resettlement programmes, of a total of 81,337 refugees preselected by the
UNHCR for resettlement.!’

Second, ‘evacuation programmes’ are aimed at bringing civilians to safe-
ty following a humanitarian emergency caused by a disaster and/or armed
conflict. These are large-scale responses and, contrary to resettlement pro-
grammes, their implementation does not presuppose an individual assess-
ment nor impose any requirement that a person have specific vulnerabili-
ties. As noted by the UNHCR, ‘humanitarian evacuation does not focus, as
does resettlement, on addressing individual protection needs, rather it fo-
cuses on the protection requirements of the group’.!'® Evacuation pro-
grammes usually take place close to the conflict (or disaster) zone. Human-
itarian evacuation programmes were implemented during the Yugoslavian
conflict, for example, as civilians were allowed to cross the border between
Kosovo and Macedonia, where they were hosted in refugee camps man-
aged by the UNHCR in cooperation with local authorities.!” More recent-
ly, ‘evacuation’ programmes have been set up by the IOM and the UN-
HCR with EU support to the benefit of refugees detained in horrendous
conditions in Libya, some of whom were removed to refugee camps in
Niger. These programmes were set up on a much smaller scale, however,
and developed together with ‘assisted voluntary return’ programmes en-
couraging voluntary returns from Libya to the home country.!® They are
also to be distinguished from earlier understandings of ‘evacuation’ pro-
grammes. The aim is not to organise the flight of a civilian population
away from a war zone, but rather to offer an alternate solution to selected
refugees with vulnerable profiles.

Third, some States provide for ‘protected entry procedures’ (PEPs),
which are formalised procedures that allow foreigners to individually and
directly petition the State to obtain humanitarian admission to their terri-

15 UNHCR, Resettlement Data, <https://www.unhcr.org/resettlement-data.html> (ac-
cessed 10 August 2019).

16 UNHCR, Updated UNHCR Guidelines for the Humanitarian Evacuation Programme
of Kosovar Refugees in the Former Yugoslav Republic of Macedonia (Geneva, UN-
HCR, 1999).

17 M Barutciski and A Suhrke, ‘Lessons from the Kosovo Refugee Crisis: Innova-
tions in Protection and Burden-sharing’ (2001) 14 Journal of Refugee Studies 95—
134.

18 C Loschi, L Raineri and F Strazzari, ‘The Implementation of EU Crisis Response
in Libya: Bridging Theory and Practice’ (2018) EUNPACK Working Paper <http://
www.eunpack.eu> (accessed 4 August 2019); J Brachet, ‘Policing the Desert: The
IOM in Libya Beyond War and Peace’ (2016) 48 Antipode 2 272-292.
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tory.”” In such procedures, ‘the individual is directly engaging the poten-
tial host State in a procedure aiming at securing his or her physical transfer
and legal protection [...] In this mechanism, [his/her] individual autono-
my ... is accorded a central role’.?? Protected entry procedures differ from
other humanitarian admission schemes, such as resettlement, in that a
more active role is bestowed upon the applicants, who engage directly
with the receiving State authorities. They give rise to direct contact be-
tween the State and the foreigner seeking protection, without requiring
the intervention of a local intermediary or of the UNHCR.

Humanitarian visas can be seen both as a PEP and as a tool that helps to
implement other humanitarian admission schemes. Humanitarian visas
are a PEP where they are issued in a particular situation, where the State
was petitioned by an individual because of specific humanitarian consider-
ations and following a procedure established under national law. Such
visas are issued on a discretionary basis and under very specific circum-
stances as shown by the practices of the three EU Member States under in-
vestigation in this volume in the contributions of Serge Bodart, Pauline
Endres de Oliveira and Katia Bianchini (Belgium, Germany and Italy).2!
Humanitarian visas may also be issued to implement a broader humanitar-
ian admission scheme, for example, to grant administrative authorisation
to cross the border to those selected for resettlement. This is the case no-
tably for some of the resettlement programmes implemented in Belgium,??
as well as for the ‘humanitarian corridors’ set up by Italy.??

These various policy models for humanitarian admission have been dis-
cussed at EU level, where developments intensified with the growing exter-
nalisation of EU border policies. Policy discussions culminated as the 2015

19 G Noll, J Fagerlund and S Liebaut, Study on the Feasibility of Processing Asylum
Claims Outside the EU Against the Background of the Common European Asylum Sys-
tem and the Goal of a Common Asylum Procedure (Danish Centre for Human
Rights, Copenhagen, 2002); G Noll, ‘From “Protective Passports” to Protected En-
try Procedures? The Legacy of Raoul Wallenberg in the Contemporary Asylum
Debate’ in J Grimheden and R Ring (eds), Human Rights Law: From Dissemination
to Application. Essays in Honour of Gdran Melander (Leiden, Martinus Nijhoff,
2006) 237-249.

20 G Noll, J Fagerlund and S Liebaut (n 19) 20.

21 See also the conclusions of a study commissioned by the European Parliament,
which identified provisions on humanitarian visas within the legislation of 16
Member States: U I Jensen, Humanitarian Visas: Option or Obligation? (Brussels,
European Parliament, Study for the LIBE Committee, 2014).

22 See the contribution of Serge Bodart to this volume.

23 See the contribution of Katia Bianchini to this volume.
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‘European refugee crisis’ increased policy interest in novel approaches to
the management of migration movements. The policy developments at EU
level are presented and discussed in the second sub-Section.

1.2 Policy Developments at EU Level. A Focus on Resettlement

In the EU, policy debates on humanitarian admission to Europe took a
new turn in the 2000s as European countries started engaging more inten-
sively in the ‘externalisation’ of their borders through so-called ‘remote
control’ practices. The objective of such practices is to prevent irregular
migration to Europe by ‘policing at a distance’ through legal and policy in-
struments allowing control of migrants before they reach European terri-
tory and preventing irregular migration to Europe.?* The trend towards
the externalisation of EU borders is leading to mounting criticisms from a
human rights perspective, because one of its indirect effects is to prevent
refugees from seeking safety in flight, whereas they often have no other
practical alternative than to cross borders irregularly.?S It has been criti-
cised for being mainly driven by security considerations (increasing State
control over migration movements) at the expense of humanitarian ones
(guaranteeing access to safety for refugees). According to that critique, the
strengthening of European border controls through externalisation has not
been sufficiently counterbalanced by policy innovations that protect the
fundamental rights of those subject to external border controls. In its 2013

24 E Guild and D Bigo, ‘The Transformation of European Border Controls’ in B
Ryan and V Mitsilegas (eds), Extraterritorial Immigration Control (Martinus Ni-
jhoff, Leiden, 2010) 257-278; R Zaiotti, ‘Mapping Remote Control: The Externali-
sation of Migration Management in the 21st Century’ in R Zaiotti (ed) Externali-
zing Migration Management. Europe, North America and the spread of ‘remote control’
practices (London, Routledge, 2016). The externalisation of EU border policies has
the effect of generating numerous forms of international cooperation of a varying
nature. For an overall presentation of these instruments, see: M Maes, D Van-
heule, ] Wouters and M-C Foblets, ‘The International Dimensions of EU Asylum
and Migration Policy: Framing the Issues’ in M Maes, M-C Foblets and P De
Bruycker, External Dimensions of European Migration and Asylum Law and Policy /
Dimensions Externes du Droit et de la Politique d’Immigration et d’Asile de 'UE (Brus-
sels, Bruylant, 2011) 11-60.

25 See, for example, a report by the Red Cross EU Office, Shifting Borders - Externali-
sing Migrant Vulnerabilities and Rights? (Brussels, Red Cross EU Office, 2013). See
also D S Fitzgerald, Refuge beyond Reach. How Rich Democracies Repel Asylum See-
kers (Oxford, OUP, 2019).

19

(o) ENR


https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Luc Leboeuf and Marie-Claire Foblets

report on The Management of the External Borders of the European Union and
its Impact on the Human Rights of Migrants, for example, the UN Special
Rapporteur for the Human Rights of Migrants, Frangois Crépeau, con-
cluded his comprehensive study of EU border management practices by
emphasising that:

Despite the existence of a number of important policy and institution-
al achievements in practice, the European Union has largely focused its
attention on stopping irregular migration through the strengthening
of external border controls.?

These concerns have also been echoed at global level, where there is a
broader policy trend towards incentivising developed countries to organise
some humanitarian admission schemes for selected refugees. In the New
York Declaration, the UN General Assembly expressed its will ‘to expand
the number and range of legal pathways available for refugees to be admit-
ted to or resettled in third countries’.?” The Global Compact on Refugees
similarly calls for the establishment of ‘complementary pathways’ to reset-
tlement, including ‘humanitarian visas, humanitarian corridors and other
humanitarian admission programmes’.?8

In reaction to these concerns, a variety of policy initiatives have been de-
veloped by the EU institutions with the aim of adopting some measures in-
tended to offer humanitarian admission to Europe to some preselected
refugees. These initiatives have been intensifying in the past years, notably
following the proposal for a regulation establishing a Union Resettlement
Framework (‘URF’). While they are often criticised for having yielded little
concrete result so far, they are far from new.?® Already on the occasion of
the June 2003 Thessaloniki meeting, the European Council had invited the
European Commission ‘to explore all parameters in order to ensure more
orderly and managed entry in the EU of persons in need of international

26 Report of the Special Rapporteur on the human rights of migrants, Francois
Crépeau, Regional Study: Management of the External Borders of the European Union
and its Impact on the Human Rights of Migrants, A/HRC/23/46 (24 April 2913) at
para75.

27 UN GA Res 71/1 adopted on 19 September 2016, at para. 77.

28 Global Compact on Refugees A/73/12 (Part II) at para. 95. The Global Compact
also refers to regular pathways other than humanitarian admission, including ed-
ucational opportunities and labour mobility.

29 On this criticism, see: F Gatta, ‘Legal Avenues to Access International Protection
in the European Union: Past Actions and Future Perspectives’ (2018) Journal euro-
péen des droits de I'homme/European Journal of Human Rights 163.
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protection’.3? Taking into consideration that the EU Member States were
already individually engaged in the resettlement of refugees without over-
all coordination at EU level,3! the EU Commission suggested the organisa-
tion of an EU-wide resettlement scheme to be implemented in close coop-
eration with the UNHCR.3? The objective was to enhance reception capac-
ities in first countries of asylum by transferring the most vulnerable
refugees to Europe, where their specific protection needs (such as health
care or education) could be addressed in a way that would ultimately allow
them to achieve self-reliance.

Further EU policy documents connect the involvement of the EU in the
field of humanitarian admission to Europe with the broader policy objec-
tive of preventing disordered secondary movements of refugees to Europe.
Resettlement has been privileged in an attempt to reconcile humanitarian
considerations with security ones and it is consistently viewed by the EU
not only as a humanitarian policy tool, but also as a border management
tool. The objective of the involvement of the EU in resettlement pro-
grammes is to guarantee the dignity of the refugees stranded in third coun-
tries that lack the capacity to host them, in a way that offers them a
‘durable solution’, i.e., a ‘means by which the situation of refugees can be
satisfactorily and permanently resolved to enable them to lead normal
lives™3, in line with the goals pursued by the UNHCR. It is also to prevent
disordered movements of refugees to Europe by enhancing the hosting ca-
pacities in countries of first asylum, relieving them from the duty to offer
protection to the most vulnerable refugees who have specific protection
needs requiring additional assistance.

At first, various initiatives in support of resettlement were financially
steered by the EU in the context of ‘Regional Protection Programmes’
(RPPs). RPPs are policy programmes pursuing the overall objective to ‘en-

30 D/03/3, Presidency Conclusions of the Thessaloniki European Council of 19 and
20 June 2003, Conclusion 26.

31 K Duken, R Sales and J Gregory, ‘Refugee Resettlement in Europe’ in A Bloch
and C Levy (eds), Refugees, Citizenship and Social Policy in Europe (Basingstoke,
Palgrave Macmillan, 1999) 105-131.

32 COM (2004) 410 final, Communication from the Commission to the Council
and the European Parliament on the managed entry in the EU of persons in need
of international protection and the enhancement of the protection capacity of the
regions of origin “improving access to durable solutions”.

33 IOM Glossary (n7) 57.
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hance the capacity of areas close to regions of origin to protect refugees’.3*
More concretely, RPPs are to be seen as a tool for financing projects in
third countries that improve refugee protection. These projects are often
led by the UNHCR in cooperation with local NGOs.35 Projects with a re-
settlement component obtained EU funding under the RPP framework.3¢
Over time, however, the EU started also supporting resettlement initiatives
led by its Member States outside the RPP framework. As noted in a ECRE
study, ‘while EU support for resettlement started in the framework of the
RPP, progressively it developed somewhat independently’.3” For example,
the involvement of EU Member States in UNHCR-sponsored resettlement
programmes has also been financed through the European Refugee Fund
(ERF), whose main objective was to support domestic initiatives in the
field of refugee protection.

These policy developments led the EU Commission to suggest, in 2009,
the establishment of a Joint EU resettlement Programme’ with a view to
coordinating at EU level a more consistent involvement of the Member

34 COM (2005) 388 final, Communication from the Commission to the Council
and the European Parliament on regional protection programmes. RPPs were
subsequently integrated into the EU Global Approach on Migration and Mobility
(GAMM), of which they constitute one of the main components; see P Garcia An-
drade, I Martin with the contribution of V Vita and S Mananashvili, EU Cooperat:-
on With Third Countries in the field of Migration (Brussels, European Parliament,
Study for the LIBE Committee, 2018) 42; M Garlick, ‘EU Regional Protection
Programmes: development and prospects’ in M Maes, M-C Foblets and P De
Bruycker (n 24) 371-386.

35 L Tsourdi and P De Bruycker, EU Asylum Policy: In Search of Solidarity and Access
to Protection (Florence, Migration Policy Centre, Policy Brief, 2015) 6.

36 For example, an independent evaluation of the RPPs, led at the request of the EU
Commission, mentions a project in Tanzania that ‘helped to develop a sophisti-
cated method for the screening and profiling of persons with disabilities for the
purpose of resettlement’. <http://ec.europa.eu/smart-regulation/evaluation/search/
download.dosjsessionid=1Q2GTTW]J1m0pM7kSWQ90hlv 1CBzxjv]pV2-
CLp0BgQxQv 8zyGqQ3j!1601440011?°documentld=3725> (accessed on 17 Octo-
ber 2019). The evaluation is mentioned in ECRE, Regional Protection Programmes:
An Effective Policy Tool? (Brussels, Discussion Paper, 2015).

37 1Ibid. 7. The European Council on Refugees and Exiles (ECRE) is a civil society
organisation gathering European NGOs advocating for refugee rights.

38 The third ERF (2008-2013) explicitly provided for the financing of resettlement
programmes; see Decision No 573/2007/EC of the European Parliament and of
the Council of 23 May 2007 establishing the European Refugee Fund for the peri-
od 2008 to 2013 as part of the General programme Solidarity and Management of
Migration Flows and repealing Council Decision 2004/904/EC O] L 144,
6.6.2007, p. 1-21, recital 18.
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States in resettlement programmes, for example by setting annual priori-
ties regarding the profile and the number of asylum seekers to be reset-
tled.3® The Joint EU Resettlement Programme was adopted in 2012. It is
financed through the ‘Asylum, Migration and Asylum Fund’ (AMIF) that
is the successor to the ERF, and that now provides for a lump sum per
refugee resettled.*” The administrative implementation of the Joint EU Re-
settlement Programme is supported by the ‘European Asylum Support Of-
fice’ (EASO), an EU agency founded in 2010 to encourage and strengthen
administrative cooperation among EU Member States in the field of asy-
lum.#!

In 2013, the sinking of a boat off the coast of Lampedusa and the
drowning of around 500 migrants attracted major attention and led to an
intensification of policy discussions on ‘legal avenues’ to Europe beyond
resettlement. An expert group set up by the EU Commission following a
meeting of the Council, the ‘Task Force Mediterranean’ (TFM), identified
various areas of action to prevent further loss of life at sea.*> The organisa-

39 COM (2009) 447 final, Communication from the Commission to the European
Parliament and the Council on the establishment of a joint EU resettlement pro-
gramme.

40 Regulation (EU) No 516/2014 of the European Parliament and of the Council of
16 April 2014 establishing the Asylum, Migration and Integration Fund, amend-
ing Council Decision 2008/381/EC and repealing Decisions No 573/2007/EC and
No 575/2007/EC of the European Parliament and of the Council and Council De-
cision 2007/435/EC, OJ L 150, 20.5.2014, p. 168-194, recital 40. The lump sum
varies between EUR 6,000 and 10,000.

41 Article 7 of Regulation (EU) No 439/2010 of the European Parliament and of the
Council of 19 May 2010 establishing a European Asylum Support Office, OJ L
132, 29.5.2010, p. 11-28. On the role of EASO-supported forms of administrative
cooperation in deepening the EU harmonisation process in the field of asylum,
see L Tsourdi, ‘Bottom-up Salvation? From Practical Cooperation Towards Joint
Implementation Through the European Asylum Support Office’ (2016) 1 Euro-
pean Papers 3, 997-1031. The Commission proposed to reform the EASO into a
European Agency for Asylum (COM, 2018, 633 final), see C Hruschka, ‘Perspek-
tiven der Europiischen Asylpolitik’ in S Beichel-Benedetti and C Janda (eds.), Ho-
henbeimer Horizonte. Festschrift fiir Klaus Barwig (Baden-Baden, Nomos-Verlag,
2016) 382-400 393.

42 EU Council of 7 and 8 October 2013, Press Release 14149/13. The move was also
welcomed by the European Parliament, which insisted in being involved in the
works of the TFM; see: EP Res of 23 October 2013 on migratory flows in the
Mediterranean, with particular attention to the tragic events off Lampedusa
(2013/2827(RSP)) OJ C 208, 10.6.2016, 148-152, point J.5.
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tion of ‘legal avenues’ to Europe is one of the actions it identified.** The
conclusions of the Task Force urge the EU institutions and the Member
States ‘to increase their current commitment on resettlement’. The TFM
also calls for them ‘to explore further possibilities for protected entry in
the EU (and) (...) to open legal channels which give an opportunity for
migrants to reach Europe in a regular manner.’** These suggestions of the
TEM were followed in part in the 2015 European Agenda on Migration. It
announced the setting-up of an EU-wide resettlement scheme with the ob-
jective to enable 20,000 refugees to take up residence in Europe between
2015 and 2017.% However, no specific action at EU level followed the con-
clusions of the TFM regarding the development of legal channels other
than resettlement. The European Agenda on Migration simply encouraged
EU Member States ‘to use to the full the other legal avenues available to
persons in need of protection, including private/non-governmental spon-
sorships and humanitarian permits, and family reunification clauses’.46
The EU resettlement scheme was adopted by the European Council on
June 2015, at which European Heads of State or Government pledged to
resettle 22,504 refugees from the Middle East, the Horn of Africa and
North Africa.#’ It was implemented beyond expectations as, in the end, up
to 27,800 refugees were resettled.*® The success of that first EU resettle-
ment scheme led to another one, which is still ongoing and at the time of
writing set a target of 50,000 refugees to be resettled by 2019.#° In addition
to these schemes, which are of a general nature as they may apply to
refugees of any nationality from a great variety of countries, another EU re-
settlement scheme was set up specifically to benefit Syrian refugees staying

43 COM (2013) 869 final, Communication from the Commission to the European
Parliament and the Council on the Work of the Task Force Mediterranean. Other
actions include security measures such as increased border surveillance, and addi-
tional support to the Member States facing higher migratory pressure.

44 1bid. point 2.2, 2.4 and 2.5.

45 COM (2015) 240 final, Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the
Comnmittee of the Regions. A European Agenda on Migration.

46 1Ibid. S.

47 EUCO 22/15, Conclusions of the European Council meeting of 25 and 26 June
2015; decision adopted following the Commission Recommendation (EU)
2015/914 of 8 June 2015 on a European resettlement scheme C/2015/3560 OJ L
148, 13.6.2015, 32-37.

48 COM (2018) 798 final, Managing migration in all its aspects: Progress under the
European agenda on migration, 4.

49 C (2017) 6504, Commission Recommendation of 27.9.2017 on enhancing legal
pathways for persons in need of international protection.
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in Turkey. It was part of the ‘EU-Turkey Statement’ and provides for the
resettlement in the EU of one Syrian refugee staying in Turkey for every
one being returned to Turkey from the Greek Islands (the ‘1:1 scheme’).5°
This resettlement programme reflects a different policy approach. Resettle-
ment in this case is used to the strict extent necessary to support and facili-
tate the adoption and implementation of a border control arrangement.
The success of these EU resettlement programmes led the EU Commis-
sion to propose the adoption of a regulation establishing a ‘Union Resettle-
ment Framework’ (URF) as part of the ongoing reform of the Common
European Asylum System (CEAS). The objective of the URF is to establish
a comprehensive and permanent resettlement framework, that would con-
sistently guide EU-supported resettlement initiatives to be launched in the
future.’! The underlying idea is to move from ad hoc EU initiatives on re-
settlement to a consistent overarching approach at EU level. The proposal
for a URF includes eligibility criteria that broadly correspond to the crite-
ria set up by the UNHCR and that are based on the identification of specif-
ic needs induced by additional factors of vulnerabilities. The proposal also
establishes exclusion grounds founded on public order and national securi-
ty considerations. It organises standardised procedures that leave to the
Member States the task of identifying the refugees who will be resettled
and may be expedited in case of a humanitarian emergency. An annual
Union Resettlement Plan will be established by the Council, and the Com-
mission may establish more targeted resettlement schemes in line with
that plan. The implementation of the HURF will be supervised by a High-

50 C (2015) 9490, Commission Recommendation of 15.12.2015 for a voluntary hu-
manitarian admission scheme with Turkey.

51 COM (2016) 468 final, Proposal for a Regulation of the European Parliament and
of the Council establishing a Union Resettlement Framework. For a detailed ana-
lysis of the proposal, see A Radjenovic, Resettlement of Refugees: EU Framework
(Brussels, Briefing of the European Parliamentary Research Service, 2019). The
proposal has generated some criticisms among civil society organisations for link-
ing resettlement to migration management considerations; see: K Bamberg, The
EU Resettlement Framework: From a Humanitarian Pathway to a Migration Manage-
ment Tool? (Brussels, EPC Discussion Paper, 2018); ECRE, Untying the EU Resettle-
ment Framework (Brussels, Policy Note, 2016); S Carrera and R Cortinovis, The
EU’s Role in Implementing the UN Global Compact on Refugees. Contained Mobility
vs. International Protection (Brussels, CEPS Paper on Liberty and Security in Euro-
pe, 2019) 14; M Tissier-Raffin, ‘Réinstallation — Admission humanitaire : solutions
d’avenir pour protéger les réfugiés ou cheval de Troie du droit international des
réfugiés ?” (2017) 13 La Revue des droits de I’lhomme <https://journals.openedition.o
rg/revdh/3405> (accessed on 10 August 2019). On that debate, see the contribu-
tion of Catharina Ziebritski to this volume.
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Level Resettlement Committee, which will be chaired by the Commission
and composed of representatives of the Council, the European Parliament,
the High Representative of the Union for Foreign Affairs and Security Pol-
icy, and representatives of the Member States. The European Union Agen-
cy for Asylum (which is expected to succeed to the EASO once the recast of
the CEAS is adopted), the UNHCR and the IOM may be invited to attend
the meetings of the committee.

The main principles of the URF proposal reflect an approach already de-
veloped in past EU resettlement initiatives. First, EU-sponsored resettle-
ment programmes are intended to function on a voluntary basis. The URF
provides a general framework in which Member States are invited to par-
ticipate (and thus benefit from EU funding). But it does not in and of itself
create a legal obligation to resettle refugees on account of EU Member
States. Second, EU resettlement programmes are to be developed and im-
plemented in cooperation with the UNHCR. The URF proposal explicitly
recognises the ‘key role’ of the UNHCR in identifying resettlement priori-
ties and executing resettlement programmes. Third, there is a strong tie be-
tween resettlement and the enhancement of hosting capacities in third
countries that are facing the arrival of a large number of refugees. The
URF proposal connects EU resettlement programmes to the proposal of a
‘new Partnership Framework with third countries under the European
Agenda on Migration’ that strives to support countries of origin and of
transit in dealing with large refugee flows.>? It states that the objective of
EU resettlement is also to support ‘partnerships with key third countries of
origin and transit through a coherent and tailored engagement where the
Union and its Member States act in a coordinated manner’.>3 From a poli-
cy perspective, resettlement remains conceived at EU level as both a hu-
manitarian tool and a tool for migration management: the intent is to pre-
vent disordered movements of asylum seekers to Europe by supporting
hosting capacities in transit countries and countries of origin. As argued by
Catharina Ziebritski in her contribution to this volume, policy develop-
ments towards increasing involvement of the EU in resettlement are slowly
but surely leading to legal developments and a ‘EU resettlement law’ that
has the potential of enhancing refugee protection, in so far as it remains

52 COM (2016) 385 final, Communication from the Commission to the European
Parliament, the European Council, the Council and the European Investment
Bank on establishing a new Partnership Framework with third countries under
the European Agenda on Migration.

53 COM (2016) 468 final (n 51) 5.
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aligned on the fundamental rationale and legal dynamics of the Common
European Asylum System.

So far, the increasing involvement of the EU in resettlement pro-
grammes has not, however, ended the debates regarding the opening and
securing of humanitarian admission to Europe for refugees, for a variety of
reasons. First, the EU resettlement policy remains of an essentially inter-
governmental nature. The involvement of the Member States is strictly vol-
untary. They set the target numbers through the Council, and they freely
decide on their own contribution.’* Second, the scope of existing EU reset-
tlement programmes remains relatively limited. They concern people in
the thousands — an extremely low figure compared to the flows of people
forcibly displaced worldwide, which numbers in the tens of millions.>> A
large number of them is thus likely to search for alternative solutions in
order to reach safety. Third, and perhaps more importantly, EU resettle-
ment programmes do not allow individuals to directly petition European
authorities to obtain humanitarian admission to Europe on grounds relat-
ing to protection. Some of those who were not eligible for resettlement
have therefore engaged in alternative procedures in an attempt to reach
Europe safely and legally. Litigation is one of these. The next Section sets
out the main developments that have taken place within the realm of the
judiciary, and more specifically before European courts.

2 Litigation for Humanitarian Admission to Europe

In law, the intensification of policy debates on humanitarian admission to
European territory for refugees is reflected in a number of vivid doctrinal
as well as judicial debates. Those advocating the opening of ‘safe pathways’
and ‘legal avenues’ often ground their claims in international law. The ar-
guments rely mainly on fundamental rights, such as the principle of non-
refoulement and the right to leave one’s country. The legal issues raised are
intricate, as they relate not only to the content of migrants’ rights (is there
a violation?), but also to the allocation of responsibility for internationally
wrongful acts (which State is responsible for the violation?). These argu-
ments are discussed extensively among legal scholars, who highlight the

54 Some Member States have consistently refused to contribute; see: COM (2015)
240 final (n 45) 4.

55 In 2018, the UNHCR estimated the global population of those forcefully dis-
placed worldwide as being comprised of 70.8 million individuals; see: UNHCR,
Global Trends. Forced Displacement in 2018 (Geneva, UNHCR, 2019).
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tensions between the right to asylum and external border control practices
that can have the effect of preventing access to asylum.¢

These legal claims and doctrinal debates are, in their own way, shaping
policy debates on humanitarian admission to Europe, and increasingly so
in the wake of attempts to involve the judiciary through litigation. Such
attempts could be qualified as ‘cause lawyering’ by reference to the rele-
vant socio-legal literature.’” ‘Cause lawyering’ is a concept that has been
used to qualify attempts to obtain and foster social and policy changes
through the courts. It refers to the way legal professionals mobilise the le-
gal system to campaign for a cause they actively support.’® Using the con-
cept of “cause lawyering” to qualify the increasing attempts to channel pol-
icy debates on legal avenues to Europe through the legal system indicates
that policy and legal debates on safe pathways to Europe are deeply inter-
twined: Legal arguments have from the outset been used in the policy de-
bate, and understandably so, since the internationally recognised right of
refugees to seek protection lies at its core. It is therefore not surprising that
over the past few years various attempts have been made to advancing ar-
guments before the courts in support of the better organisation and secur-
ing of humanitarian admission to Europe for refugees. The contribution of
Tristan Wibault to this volume offers a testimony of the high degree of per-
sonal involvement of some lawyers, who invest a lot of time and effort in
searching for all the available legal means to defend the interests of their
clients and ease their sufferings.

The first attempts at involving the judiciary in the debate were submit-
ted to the ECtHR, in cases concerning contentious (and therefore vividly
debated) external border control practices.”® In the leading case Hirsi Jamaa
v Italy, the ECtHR held Italy responsible for the violations of migrants’
rights on the occasion of an external border control operation. Italy was

56 See among others: E Guild and V Stoyanova, ‘The Human Right to Leave Any
Country: A Right to Be Delivered’ (2018) European Yearbook on Human Rights
373-394; N Markard, ‘The Right to Leave By Sea: Legal Limits on EU Migration
Control By Third Countries’ (2016) 27 IJRL 591-616; V Moreno Lax, Accessing
Asylum in Europe. Extraterritorial Border Controls and Refugee Rights under EU Law
(Oxford, OUP, 2017).

57 A Sarat and S Scheingold (eds), Cause Lawyering and the State in a Global Era (Ox-
ford, OUP, 2001).

58 L Israél, ‘Cause Lawyering’ in O Fillieule, L Mathieu and Cécile Péchu (eds), Dic-
tionnaire des mouvements soctaux (Paris, Presses de Sciences Po, 2019) 94-100.

59 Various attempts were also made before domestic courts; see: ] Hathaway and T
Gammeltoft-Hansen, ‘Non-Refoulement in a World of Cooperative Deterrence’
(2015) 53 Colombia Journal of Transnational Law 2 235-84.
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condemned for the so-called ‘push-back’ to Libya of asylum seckers who
had been intercepted by Italian coastguards in the Mediterranean Sea be-
fore reaching European territory.®® To reach its conclusion, the ECtHR
ruled that migrants brought on board the vessels of European coastguards
fall under the ‘jurisdiction’ of European States as, under the Law of the
Sea, the jurisdiction of a State extends to vessels carrying their flags in in-
ternational waters. The mere circumstance that migrants are intercepted
on the high seas, outside of European territorial waters, does not dispense
States from their responsibilities under the ECHR.

By reaching that conclusion, the ECtHR opened the door to some kind
of international responsibility towards refugees in extraterritorial situa-
tions. The ruling in Hirsi Jamaa v Italy had the concrete effect of partially
lifting one of the main legal obstacles to litigation for humanitarian admis-
sion to Europe, which is the limitation of the scope of the ECHR to the
‘jurisdiction’ of the State parties.! Through an important body of case law
initially developed in the context of military interventions outside of Euro-
pean territory, the ECtHR interpreted the requirement of ‘jurisdiction’ as
going beyond the national territory to include every situation that falls un-
der the ‘effective control’ of the State.®? The requirement of ‘effective con-
trol” is a complex one that has been widely discussed among legal
scholars.®3 It depends on numerous factors and requires an in-depth assess-
ment of all relevant circumstances. With the Hirsi Jamaa ruling, the EC-
tHR clarified that these principles are also applicable to cases concerning
migrants. What is important here is that this jurisprudential move allows

60 The ECtHR ruled that sending migrants back immediately, without prior exami-
nation of their individual situation and without offering them any opportunity to
apply for asylum, violates various provisions of the ECHR, including the prohibi-
tion against collective expulsion; Hirsi Jamaa v Italy (App No 27765/09) ECHR 23
February 2012. For a detailed comment on this case, see: M Den Heijer, ‘Reflec-
tions on Refoulement and Collective Expulsion in the Hirsi Case’ (2013) 25
IJRL 265-290; M Giuffré, “Watered-down Rights on the High Seas: Hirsi Jamaa and
others v Italy’ (2012) 61 ICLQ 728-750; V Moreno-Lax, ‘Hirsi Jamaa and others v
Italy or the Strasbourg Court versus Extraterritorial Migration Control?” (2012) 12
HRLR 3 574-598.

61 European Convention on Human Rights (adopted 4 November 1950; entered in-
to force 3 September 1953) (ECHR) art 1.

62 Al Skeini v the United Kingdom (App No 55721/07) ECHR 7 July 2011.

63 For the main terms of the debate, see M Milanovic, Extraterritorial Application of
Human Rights Treaties: Law, Principles and Policy (Oxford, OUP, 2011); B Miltner,
‘Revisiting Extraterritoriality after Al-Skeini: The ECHR and Its Lessons’ (2012)
33 Michigan Journal of International Law 4 693-74S.

29

(o) ENR


https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Luc Leboeuf and Marie-Claire Foblets

for some judicial review of external border control practices and hence liti-
gation by individuals.

That ‘opening’ on the part of the ECtHR is in itself insufficient, how-
ever, to pave the way to litigation for refugees seeking humanitarian ad-
mission to Europe. The ruling in Hirsi Jamaa safeguards the overall coher-
ence of the case law of the ECtHR regarding the scope of the ECHR, but it
does not mean that from now on every migrant who is subjected to exter-
nal border control measures would be entitled to invoke the ECHR. De-
spite the interpretation of State jurisdiction as including extraterritorial sit-
uations that are subject to the ‘effective control’ of the State, the compe-
tence of the ECtHR in dealing with external border controls remains limi-
ted. It is debatable, to say the least, whether it also covers forms of so-called
‘contactless controls®* which are performed through the intermediary of
third countries. As Dirk Hanschel shows in his chapter, the position of the
ECtHR corresponds to a broader trend in the field of international human
rights law, where criteria for allocating responsibility for international
wrongful acts remain primarily territorial in nature. In her contribution to
this volume, Sylvie Sarolea further highlights what she labels ‘the paradox
of the foot in the door’: only those refugees who somehow managed to
reach the jurisdiction of a State, even if irregularly and at the risk of their
lives, are in the position to make a protection claim on that State.

That is not to say that future changes in international law and in the in-
terpretation of the ECHR must be ruled out.®> On the contrary, the EC-
tHR has always emphasised that the ECHR is a ‘living instrument’, whose

64 V Moreno-Lax and M Giuffré, ‘The Rise of Consensual Containment: From
“Contactless Control” to “Contactless Responsibility” for Forced Migration
Flows’ in S Juss (ed), Research Handbook on International Refugee Law (Chel-
tenham, Edward Elgar, 2019) 82-108. For example, Italy entered into an adminis-
trative cooperation agreement with Libyan authorities (a so-called ‘Memorandum
of Understanding’) so that migrants are being intercepted by the Libyan coast
guard; see D Nakache and J Losier, ‘The European Union Immigration Agree-
ment with Libya: Out of Sight, Out of Mind? (2017) E-International Relations
<https://www.e-ir.info/2017/07/25/the-european-union-immigration-agreement-
with-libya-out-of-sight-out-of-mind/> (accessed 23 July 2019). Attempts are being
made at involving the legal responsibility of Italy for the actions of Libyan coast
guard through litigation before the ECtHR; see A Pijnenburg, ‘From Italian Push-
backs to Libyan Pullbacks: Is Hirsi 2.0 in the Making in Strasbourg?’ (2018) 20
EJML 4 396-426.

65 For example, in the M.N. v Belgium case (App 3599/18) that is currently pending
before the Grand Chamber of the ECtHR, a Syrian family applied to the ECtHR
following the rejection of their application for a humanitarian visa by Belgian au-
thorities. One of the arguments invoked in the course of the proceedings to justi-
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interpretation may evolve to account for social change.% It cannot be ex-
cluded that the interpretation of the ECHR by the ECtHR regarding exter-
nal border controls might evolve in the future to guarantee that the in-
creasingly sophisticated forms of border control do not lead to serious hu-
man rights violations. Some legal scholars have called for such an evolu-
tion. To them, there should not be a fragmented reading of international
law. Other rights should also be considered in the interpretation, such as
the right to leave one’s country and the duty to rescue as established by the
Law of the Sea.®”

The current state of ECHR law, and its focus on responsibility for acts
that are primarily territorial in nature, explains the search for other ways of
judicialising the debate on humanitarian admission to Europe. EU law ap-
peared as one such way. As demonstrated by Stephanie Law in her contri-
bution to this volume, the scope of the EU Charter of Fundamental Rights
(‘EUCFR’) has not been limited to the territory of EU Member States. It
covers any act implementing EU law in line with the Akerberg Fransson
doctrine, without explicit restriction to acts committed on European terri-
tory.®® Drawing on this reasoning, the mere fact that migrants are subject
to the application of EU law implies that they can call upon the EUCFR.
The EU Visa Code explicitly provides for the issuing of humanitarian visas

fy the competence of the ECtHR is the one of ‘optional jurisdiction’, so to speak:
because it made the sovereign choice to establish a provision to apply for humani-
tarian visas, Belgium is bound to implement that provision in a way that respects
the ECHR (pleading by Frédéric Krenc, who represented the Bar Council of
French- and German-Speaking lawyers in Belgium that intervened before the EC-
tHR in favour of the applicants; see the video transmission of the hearing avail-
able on <https://www.echr.coe.int/Pages/home.aspx?p=hear-
ings&w=359918_24042019&language=lang8c=&py=2019>, accessed 23 July
2019). On that case, see D Schmalz, “Will the ECtHR Shake up the European Asy-
lum System? (2018) Verfassungsblog <https://verfassungsblog.de/will-the-ecthr-
shake-up-the-european-asylum-system/> (accessed 23 July 2019).

66 G Letsas, ‘The ECHR as a Living Instrument: Its Meaning and Legitimacy’ in A
Follesdal, B Peters and G Ulfstein (eds), Constituting Europe. The European Court of
Human Rights in a National, European and Global Context (Cambridge, CUP, 2013)
106-141.

67 V Moreno-Lax, ‘Seeking Asylum in the Mediterranean: Against a Fragmentary
Reading of EU Member States’ Obligations Accruing at Sea’ (2011) 23 IJRL
2 174-220; N Markard, ‘The Right to Leave by Sea: Legal Limits on EU Migration
Control by Third Countries’ (2016) 27 EJIL 3 591-616; E Guild and V Stoyanova,
‘The Human Right to Leave Any Country: A Right to Be Delivered’ in W
Benedek, P Czech, L Heschl, K Lukas and M Nowak, European Yearbook on Hu-
man Rights 2018 (Antwerp, Intersentia, 2019) 373-394.

68 Case C-617/10 Akerberg Fransson [2013] EU:C:2013:105.
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by EU Member States in exceptional cases, namely when they ‘consider it
necessary on humanitarian grounds’.® Litigation thus ultimately found its
way to the CJEU, as we will examine in the next Section.

3 A Cautious and Reserved Judicial Intervention

So far, litigation before the CJEU in an attempt to securing humanitarian
admission to Europe for refugees has stumbled over the limits of the com-
petence of the Court. In the X. and X. ruling, the CJEU ruled that these
controversies fall outside the scope of EU law. The jurisprudential ap-
proach adopted by the Court is presented in sub-Section 1. In response to
the question why the CJEU opted for a cautious and reserved stance, we
argue in sub-Section 2 that the refusal of the Court to engage in debates on
humanitarian admission to Europe reflects the shortcomings of the current
EU legal framework. This in turn is to be seen in connection to a broader
constitutional deficit, which the Court may not have the legitimacy to ad-
dress in the current political social context characterised by strong divi-
sions on migration that have amplified as a result of the 2015 ‘European
refugee crisis’. We argue that not only these divisions, but also the consti-
tutional deficit EU law is suffering from more generally speaking, help ex-
plain why attempts at involving the CJEU in the policy debate on humani-
tarian admission to Europe through litigation have failed so far.

3.1 The CJEU Invoking the Limits to its Competence of Judicial Review

In the X. and X. case, a Belgian court called on the CJEU to interpret the
provision of the EU Visa Code on humanitarian visas. The Court of Justice
was asked whether EU law may impose, under some exceptional circum-
stances, an obligation to issue such a visa. The position taken by the CJEU
has been extensively discussed in the legal literature.”® In a nutshell, the
Court declined to address the merits of the case. It noted that the EU Visa
Code covers short stays of less than three months only (the so-called
‘tourist stay’) and argued that it is not applicable to humanitarian visas re-
quested by asylum seekers, who intend to apply for asylum and, thus, to

69 EU Visa Code (n 3), art 25.
70 Seen 2.
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stay longer than three months.”! The Court supported that interpretation
by citing the Dublin Regulation and the territorial scope of the CEAS. The
Dublin Regulation allocates the responsibility to examine asylum applica-
tions to the various EU Member States on the basis of a variety of criteria,
including the State of first entry to European territory.”> The Dublin Regu-
lation does not apply to humanitarian visa applications; such applications
are to be submitted to the consular representation of the migrant’s choice.
Moreover, allowing asylum seekers to apply for humanitarian visas on the
basis of the EU Visa Code would run counter the territorial nature of the
CEAS. The scope of the CEAS is indeed limited to EU territory.”> As un-
derlined by the Court:

to conclude otherwise [that is, to conclude that the EU Visa Code ap-
plies to applications for a humanitarian visa introduced by asylum
seekers] [...] would mean that Member States are required, on the ba-
sis of the Visa Code, de facto to allow third-country nationals to sub-
mit applications for international protection to the representations of
Member States that are within the territory of a third country.”*

The position of the CJEU met with criticism among legal scholars,”> some
of whom expressed reservations about a strict distinction between the com-
mon visa policy and the CEAS. It is true that these policies have a different
legal basis in the Treaty but, in practice, it is common for aliens to apply
for a long-term residence status, including asylum, only after having en-

71 In his Opinion, Advocate General Mengozzi considered, on the contrary, that ‘the
intention of the applicants in the main proceedings to apply for refugee status
once they had entered Belgium cannot alter the nature or purpose of their applicati-
ons’. He also considered that, as a consequence, there is an obligation to issue a
humanitarian visa if refusal would mean that the applicant would suffer from se-
rious human rights violations (Case C-638/16 PPU X and X [2017] EU:C:2017:93
Opinion of AG Mengozzi).

72 Regulation (EU) No 604/2013 of the European Parliament and of the Council of
26 June 2013 establishing the criteria and mechanisms for determining the Mem-
ber State responsible for examining an application for international protection
lodged in one of the Member States by a third-country national or a stateless per-
son [2013] O] L180/31.

73 Directive 2013/32/EU of the European Parliament and of the Council of 26 June
2013 on common procedures for granting and withdrawing international protec-
tion [2013] OJ L180/60, art 3; Directive 2013/33/EU of the European Parliament
and of the Council of 26 June 2013 laying down standards for the reception of
applicants for international protection [2013] OJ L 180/96, art 3.

74 X. and X. (n 2) at 48.

75 See the comments cited in n 2.
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tered European territory on the basis of a tourist visa. There is a ‘grey
area’’® between the common visa policy and the CEAS, which is well illus-
trated by the practices of some Member States, such as Belgium and Italy,
where humanitarian visas are issued to refugees who are granted the bene-
fit of resettlement programmes (Belgium) and in the case of the ‘humani-
tarian corridors’ (Italy).”” In the X. and X. case, neither the Belgian court
nor the administration initially contested the application of the EU Visa
Code. That argument only came up later on, during the proceedings be-
fore the CJEU.78

In essence, these doctrinal criticisms are directed at the way the Court is
fulfilling its constitutional role of guaranteeing the overall consistency of
EU law and respect for primary law, including the EUCFR. What is regret-
ted is the refusal of the Court to engage with ongoing legal and policy de-
bates on humanitarian visas, and its decision to limit (or refuse to expand)
the scope of EU law to addressing the issue of humanitarian admission to
Europe. These criticisms are very similar to the ones targeting the ap-
proach adopted by the CJEU in the three cases NF, NG and NM v European
Council, which concerns annulment proceedings brought against the ‘EU-
Turkey Statement’ on the ground that, in violation of EU law, it prevents
access to effective protection.”? In an order adopted in that case a few
months before the X. and X. ruling, the General Court of the CJEU de-
clared that it did not have jurisdiction to rule on that legal challenge. It
considered that the ‘EU-Turkey Statement’” was not adopted by the Euro-
pean Council, but by all the EU Member States acting in their individual
capacity, and that it can therefore not been considered as a legal act of EU
law falling under its competence of judicial review.

The X. and X. ruling thus seems to fit within a broader jurisprudential
trend, showing that the CJEU prefers not to intervene in policy debates on
humanitarian admission to Europe on account of the norms limiting its

76 R Colavitti (n 2).

77 See the contributions of S Bodart and K Bianchini to this volume.

78 S Sarolea, J-Y Carlier and L Leboeuf (n 2).

79 Cases T-192/6 N.F. v European Council [2017] EU:T:2017:128; T-193/16 N.G. v Eu-
ropean Council [2017] EU:T:2017:129 and T-257/16 N.M. v European Council
[2017] EU:T:2017:130. Appeals introduced against these rulings before the Court
of Justice were ruled to be inadmissible for formal reasons relating (Cases C-208
to C-210/17 P NF, NG and NM v European Counctl [2018] ECLI:EU:2018:705), see:
M H Zoeteweij and O Turhan, ‘Above the Law — Beneath Contempt: the End of
the EU-Turkey Deal? (2017) 27 Swiss Review of International and European Law 2
151.
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competence of judicial review.8° Such a jurisprudential approach stands in
stark contrast with the one adopted in other areas of EU law, where the
CJEU has at times been accused of ‘judicial activism’ for expanding the
scope of EU law in a way that overtly supports the harmonisation pro-
cess.8! This raises the question why the Court adopts such a ‘cautious’®?
and reserved approach when it comes to issues regarding humanitarian ad-
mission to European territory. In our view, this approach cannot be dis-
connected from the broader European social context, marked as it is by ex-
tremely sensitive divisions and contrasting views on migration, and from
some fundamental shortcomings in the current EU legal framework which
the Court of Justice may not have the legitimacy to address. These factors
are further identified and discussed in the next sub-Section.

3.2. Some Limits to the Intervention of Courts in Policy Debates on
Humanitarian admission to Europe

It is the essence of the role of courts, and in particular of the higher courts
entrusted with the constitutional function of safeguarding the overall co-
herence and integrity of the legal framework, such as the CJEU, to adapt

80 T Spijkerboer, ‘Bifurcation of People, Bifurcation of Law: Externalization of Mi-
gration Policy Before the EU Court of Justice’ (2018) 31 JRS 2 216-239.

81 I Goldner Lang, ‘Towards “Judicial Passivism” in EU Migration and Asylum Law?
Preliminary Thoughts for the Final Plenary Session of the 2018 Odysseus Confer-
ence’ (2018) EU Immaigration and Asylum Law and Policy <https://eumigrationlaw-
blog.eu/towards-judicial-passivism-in-eu-migration-and-asylum-law-preliminary-
thoughts-for-the-final-plenary-session-of-the-2018-odysseus-conference/> (accessed
20 July 2019). In Zambrano, for example, the CJEU expanded the scope of EU law
to guarantee the effective protection of the rights of EU citizens. It referred to the
‘substance of the rights’ of EU citizens as protected by the Treaties, holding that
these rights may be invoked in purely internal situations that have no connec-
tions with the EU legal order, for example because EU citizens have not exercised
their freedom of movement. Calls for the Court to apply a similar reasoning to
determine the extent of the scope of EU law in situations arising outside of EU
territory, allowing for its application in the case of a violation of ‘the substance of
the rights” established in the EU Charter, such as the right to asylum, have not
been followed so far (J-Y Carlier and L Leboeuf, ‘The X. and X. case: Humanitari-
an visas and the genuine enjoyment of the substance of the rights, towards a mid-
dle way? (2017) EU Immigration and Asylum Law and Policy <https://eumigra-
tionlawblog.eu/the-x-and-x-case-humanitarian-visas-and-the-genuine-enjoyment-
of-the-substance-of-rights-towards-a-middle-way/>, accessed 20 July 2019).

82 J-Y Carlier and L Leboeuf (n 2) 96.
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the law to evolving social realities. The law is not fixed, but in constant
evolution depending on court interpretations. However, the fact that the
CJEU did not start engaging with policy debates on safe and legal access to
Europe for refugees also points to the limits of the role which the judiciary
can play in steering the development of the law. These limits pertain to
both legal and social conditions, which are deeply intertwined.

The jurisprudential stance of the CJEU regarding litigation in the field
of humanitarian admission to the CEAS reveals a broader ‘constitutional
deficit’ when it comes to regulating the external dimensions of EU asylum
and migration policy.?? The reason why the Court is reluctant to review le-
gal acts concerning migrants who are outside European territory, and to
address the controversies on humanitarian admission to EU territory, arise
from broader legal uncertainties pertaining to the content of the norms
which guide its judicial review.?* EU institutional rules and the EU funda-
mental rights framework turn out to be inadequate, in their current form,
to govern in an efficient, coherent and transparent way issues surrounding
access to European territory. Rules on the division of competence between
the EU and the Member States are intricate®® and the extent of fundamen-
tal rights obligations towards migrants who are (still) outside EU territory
is unclear, to say the least.

Moreover, little guidance is available from the ECtHR, which is itself
facing the limits of the ‘jurisdiction’ requirement as outlined above. It may
further be questionable whether the (relatively) strong human rights guar-

83 On the ‘constitutional deficit’ of the external dimensions of EU asylum and mi-
gration law, see S Carrera, J Santos Vara and T Strik (eds), Constitutionalising the
External Dimensions of EU Migration Policies in Times of Crisis. Legality, Rule of Law
and Fundamental Rights Reconsidered (Cheltenham, Edward Elgar, 2019); L Lebo-
euf, ‘La Cour de justice face aux dimensions externes de la politique commune de
I’asile et de 'immigration: un défaut de constitutionnalisation? (2019) 55 Revue
trimestrielle de droit européen 1 55-66.

84 By ‘EU constitutional framework’, we refer to the fundamental rules as estab-
lished by the EU Treaties to govern EU actions. These fundamental rules pursue
two main objectives. First, they organise the institutional framework by establish-
ing norms and principles on the division of competence between EU institutions
and the Member States, and among EU institutions. Second, they set out the gen-
eral objectives governing EU action, including the values to be respected while
fulfilling these objectives. These values include respect for the fundamental rights
established in the EUCFR.

85 P Garcia Andrade, ‘EU External Competences in the Field of Migration: How to
Act Externally When Thinking Internally’ (2018) 55 CMLRev 1, 157-200; E Nefra-
mi, Division of Competences Between the European Union and its Member States Con-
cerning Immigration (Brussels, Study for the European Parliament, 2011).
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antees established for the benefit of those who are found on the territory of
a State, can be extended as such to external situations with a view to em-
bracing access to Europe as well. The evolution of international human
rights law has led to a body of guarantees that include protection against
removal and some residence and minimal rights, such as adequate recep-
tion conditions for asylum seekers and access to the social assistance sys-
tem for refugees.®¢ One may wonder whether the extension of these guar-
antees to every migrant risking a violation of Article 3 ECHR or other
forms of persecution, would be a realistic move, given the potentially un-
limited number of persons concerned. As noted by the ECtHR in the inad-
missibility decision it adopted in the Abdul Wahab Khan v the UK case con-
cerning the refusal of a visa application grounded on a risk of ill-treatment
in the home country, another interpretation ‘would, in effect, create an un-
limited obligation on Contracting States to allow entry to an individual
who might be at real risk of ill-treatment contrary to Article 3, regardless
of where in the world that individual might find himself.%” It is thus most
likely that any move towards the establishment of some kind of humani-
tarian admission to Europe for refugees will also require the establishment
of additional criteria, such as a focus on some particular vulnerabilities
similar to the one developed in UNHCR-sponsored resettlement pro-
grammes, or, as indirectly suggested in the question addressed by the Bel-
gian court to the CJEU in the X. and X. case, the requirement of a special
connection with EU territory, for example, because family members are al-
ready living in Europe. These are major legal innovations, which go far be-
yond the mere extension of existing rules to situations that they were not
initially designed to cover.

For these reasons, engaging in the debate on humanitarian admission to
Europe would have required the development of innovative legal interpre-
tations without a stable and clear constitutional foundation. It would have
required engaging in the interpretation not only of the scope of the law,
but also of its substance, in a new and groundbreaking way. The overall
social context within which the CJEU is currently operating may not sup-
port such evolution. There does not seem to be an overall consensus for in-
creasing judicial intervention in debates on ‘legal avenues’ and ‘safe path-
ways’ to Europe for refugees. The high legitimacy cost that may result

86 On that evolution, see among others: M Gil-Bazo, ‘Refugee Protection under In-
ternational Human Rights Law: From Non-Refoulement to Residence and Citi-
zenship’ (2015) 34 RSQ 1, 11-42.

87 Abdul Wabab Khan v the UK (App No 11987/11) ECHR (dec.) 28 January 2014,
para 27.
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from intervening in that debate was apparent in the X. and X. case, which
can also be regarded as an attempt, by domestic judges, to safeguard their
own legitimacy in the face of heavy internal criticism.3® The request for a
preliminary reference was addressed to the CJEU in a context of significant
internal tensions concerning humanitarian visas. A previous ruling by the
Belgian courts ordering the issuance of a humanitarian visa provoked out-
cry and an intense public debate in which some argued on the basis of fun-
damental rights considerations whilst others accused judges of exceeding
their constitutional prerogatives and engaging in a ‘government of
judges’.®® The proceedings before the CJEU in X. and X. thus fit into a
broader judicial strategy to make up a legitimacy deficit at national level.?
Lastly, other social and policy factors, at EU level, may help explain why
the CJEU declined to delve into the controversy and avoided dealing with
the (major) shortcomings of the current EU constitutional framework. In
other recent cases in the field of asylum and migration, the CJEU was con-
fronted with social and policy controversies that resulted from concurring
pressures aimed at questioning the fundamental principles of the EU
acquis in the field of asylum and migration. For example, attempts have
been made to circumvent the prohibition of systematic internal border
controls, as clearly established by the Schengen Border Code. In the Tou-
ring Tours und Travel and Sociedad de Transportes case, in particular, the
CJEU opposed the externalisation of internal border controls by Germany,
which required private companies to systematically check passengers em-
barking on the territory of other Member States before transporting them
to German territory.”! The court’s ruling referred to the useful effect of the

88 L Leboeuf, ‘Visa humanitaire et recours en suspension d’extréme urgence. Le
Conseil du contentieux des étrangers interroge la Cour constitutionnelle et la
Cour de justice de I'Union européenne’ (2016) Cabhiers de "EDEM <https://uclouva
in.be/fr/instituts-recherche/juri/cedie/actualites/c-c-e-assemblee-generale-8-decemb
re-2016-n-179-108.html> (accessed on 17 July 2019).

89 On that controversy, see De Standaard, ‘Heeft de rechter de scheiding der mach-
ten geschonden?” (9 December 2016) <https:/www.standaard.be/cnt/
dmf20161209_02617185> (accessed on 17 July 2019).

90 Running parallel to the case before the CJEU, the Belgian court addressed a pre-
liminary reference to the Belgian Constitutional Court, asking it to specify the ex-
tent of the power of judicial review on the part of lower courts. The Constitution-
al Court declined to address the issue. See: Belgian Constitutional Court, Judge-
ment of 18 October 2018 in the case 141/2018. See also the contribution of S Bo-
dart to this volume.

91 Joined Cases C-412/17 and C-474/17 Bundesrepublik Deutschland v Touring Tours
and Travel GmbH and Sociedad de Transportes s.a. [2018] EU:C:2018:1005.
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https://uclouvain.be/fr/instituts-recherche/juri/cedie/actualites/c-c-e-assemblee-generale-8-decembre-2016-n-179-108.html
https://uclouvain.be/fr/instituts-recherche/juri/cedie/actualites/c-c-e-assemblee-generale-8-decembre-2016-n-179-108.html
https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Intoduction: Humanitarian Admission to Europe

prohibition against systematic internal border controls, which it re-af-
firmed in the same social context of heavy divisions at play.”?

There thus seems to be some ‘legitimacy trade-off” at play, so to speak.
The CJEU fulfils its role of enforcing the EU constitutional framework
where its content is (relatively) clear, but it avoids engaging actively in fur-
ther developing that framework where its content is controversial and
would require that the judiciary develop particularly innovative interpreta-
tions to help it be attuned to the situation at hand. Such effort would ne-
cessitate a wide social consensus, which is clearly not present in the area of
migration today. Jurisprudential innovation risks being met with strong
opposition and may ultimately affect the legitimacy of the CJEU, as experi-
enced by Belgian domestic courts. Our understanding of the Court’s pos-
ition is that it is anxious to prevent aggravating existing divisions within
European societies, and therefore exercises its power of judicial review in
an extremely cautious way when it concerns laws or actions in fields that
are highly controversial from a political point of view and still unclear in
terms of EU constitutional framework. While, on the one hand, it does not
hesitate to enforce norms that are of sufficient quality and offer certainty,
on the other it refrains from developing major jurisprudential innovations
that might enhance the quality of the existing legal framework but would
also be met with severe opposition.

Does this stance mean that any attempt at bringing the debate about hu-
manitarian admission to Europe and, more broadly, about external border
control practices before the judiciary is doomed to fail? As we will show in
the next Section, that is not necessarily the case: in our societies governed
by the rule of law, the law aspires to govern every action of the executive.
Further litigation attempts are therefore highly likely.

4 The Revolving Doors of the Rule of Law

In societies governed by the rule of law, legal arguments usually keep reap-
pearing in policy debates and the law will somehow keep reappearing
through the back door. Actors will seek to develop further innovative in-
terpretations of the legal framework in an attempt to support their policy
arguments. This is well illustrated by the pending litigation before the EC-

92 ] J Rijpma, ‘A Rose by Any Other Name: het Hof van Justitie stelt grenzen aan
controles binnen het Schengengebied’ (2019) Nederlands Tijdschrift voor Europees
Recht 5-6 129-136, 136.
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tHR in the MN v Belgium case, where it has been argued that any State
which made the policy choice of adopting provisions on humanitarian
visas should implement them in line with the requirements set out in the
ECHR, including the requirements of due process.” It is also worth noting
that, from a strictly legal perspective, the ruling of the CJEU in X. and X.
does not definitely close the door to future litigation attempts. On the con-
trary, the legal reasoning of the Court in X. and X. bears the seeds for fur-
ther litigation. For example, the criteria of the intent of the applicants used
by the CJEU to establish a strict distinction between the CEAS and the
common visa policy may lead to further issues and litigation in the future.
In X. and X. and as mentioned above, the CJEU relied on the declared in-
tent of the applicants to apply for asylum once on Belgian territory in or-
der to rule out the application of the EU Visa Code. But what if applicants
were to conceal such intent in the future? Is there a duty on the part of the
Member States to engage in a thorough study of short stay visa applica-
tions on humanitarian grounds to determine whether the ‘true intent’ of
the parties is to apply for asylum? And to justify their decision accordingly
and in line with the EUCFR, including with the principle of good admin-
istration?

The European Parliament, too, might not be entirely willing to leave
free rein to the executives of EU Member States. As shown by Eugenia Re-
lano Pastor in her contribution to this volume, the ongoing recast of the
EU Visa Code was seized by some members of the European Parliament
(MEPs) as an opportunity to move forward the introduction of a specific
provision on humanitarian visas that would clearly regulate access to EU
territory for refugees. This attempt failed to yield concrete results. But it
shows that the debate remains alive within the European Parliament, and
reminds us that future legislative interventions cannot be entirely exclud-
ed.

These prospects for the future evolution of the legal frameworks on hu-
manitarian admission to Europe should not, however, ignore the strong
opposition to the involvement of the judiciary into the debate. The lan-
guage of the judges is the one of subjective rights, for there is often no liti-
gation without individual rights to be litigated. It can reasonably be feared
that, if refugees are entitled to some kind of subjective right to access Euro-
pean territory, the EU Member States’ administrations will be over-
whelmed by applications. By contrast, other forms of humanitarian admis-
sion, such as resettlement programmes that rest on a collaboration be-

93 App No 3599/18 and pleading by Frédéric Krenc (n 65).
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tween the receiving and the hosting State, offer a higher degree of flexibili-
ty. For that reason, it is likely that European Governments will keep sys-
tematically opposing the emergence of concrete legal commitments and
will do everything possible to prevent their responsibility from being en-
gaged under the law because of some claims for international protection
made outside their territory. Further attempts at litigating towards human-
itarian admission in individual cases are likely, but they might also be
doomed to fail in any predictable future.

Such litigation attempts contribute, however, to creating the overall
conditions that incentivise States to participate in resettlement pro-
grammes and, more broadly, to open up a broader debate on the evolution
of EU border policies, and the way these should be encapsulated by the
rule of law. Commenting on the inflation of legal arguments and court
cases concerning remote border control practices, Hathaway and Gam-
meltoft-Hansen noted that:

law will thus be in a position to serve a critical role in provoking a
frank conversation about how to replace the duplicitous politics of
non-entrée with a system predicated on the meaningful sharing of the
burdens and responsibilities of refugee protection around the world.?*

Interestingly enough, the ruling in the X. and X. case has not prevented the
emergence of such ‘frank conversation’. It sends a clear message that one
should not expect the CJEU to delve into policy debates on humanitarian
admission to European territory. But, by declining to reply on the merits,
the CJEU did also avoid that, by so doing, it would exclude any future ap-
plication of the EUCFR to extraterritorial border control measures. Only a
few months after the ruling in X. and X., the position adopted in E/ Hassani
seems to confirm that the EUCFR must be respected while implementing
EU law outside European territory.®* In E/ Hassani, the Court held that the
EUCEFR is applicable to decisions implementing the EU Visa Code and
that concern migrants who are outside European territory.”¢ Future devel-
opments in the case law of the CJEU to impose the respect of some human

94 ] Hathaway and T Gammeltoft-Hansen (n 59).

95 Case C-403/16 El Hassani [2017] EU:C:2017:960. See also the Case C-680/17 Vetha-
nayagam [2019] EU:C:2019:627.

96 The case concerned the refusal of a visa application submitted by the family mem-
bers of a Polish citizen they wished to visit in Poland. What the ruling makes
clear is that there is a right to an effective remedy against the refusal of such visa
applications.
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rights obligations when applying external border control mechanisms es-
tablished by EU law cannot be ruled out.

Such debate is still likely to generate strong legal and policy controver-
sies for the years to come, as it requires calling into question the legal un-
derstanding of the State as a territorial entity that extends over a fixed and
well-defined physical space.”” The development of the external dimensions
of EU asylum and migration policies has profoundly modified the realities
of border control, through the latter’s externalisation and the multiplica-
tion of remote control practices. As a result, the border is no longer exclu-
sively a fixed control point located at the edge of the territory of a State. It
has become a complex and evolving social and policy process, which rests
on intricate legal and policy mechanisms involving multiple actors.”®
There is no ‘border’ anymore, but rather numerous ‘bordering processes™”
leading to a ‘shifting border’ which ‘relies on law’s admission gates rather
than a specific frontier location’.1% Subjecting ‘shifting’ border practices to
the rule of law requires major legal innovations, since the human rights
framework was developed from a traditional Westphalian perspective, fo-
cusing on migrants who reside within a State’s territory.

There is no consensus on how that fundamental challenge to the way
the legal system has been conceived needs to be addressed. Legal uncer-
tainties and controversies are thus likely to persist, alongside divisions and
policy disagreements on how to address migratory movements. Irrespec-
tive of the opposition and failures that have been met so far, the legal de-
bates show that ultimately, recourse to the law still functions as an appro-
priate tool to manage social divisions on migration and foster social
change. Litigation on humanitarian admission to Europe fosters a much-
needed conversation which this volume aims to further support by means
of a thorough analysis of the current international, EU and domestic legal
frameworks of the selected countries, as well as of their mobilisation by

97 The existence of ‘a defined territory’ is among the constitutive elements of the
State as an actor of international law, see the Montevideo Convention on the
Rights and Duties of States (adopted on 26 December 1933; entered into force
26 December 1934) art 1(b).

98 D Duez and D Simonneau, ‘Repenser la notion de frontiere aujourd’hui. Du
droit a la sociologie’ (2018) 98 Drott et Société 1 37-52.

99 V Kolossov and ] Scott, ‘Selected conceptual issues in border studies’ (2013) Bel-
geo 1; D Newman, ‘The Lines that Continue to Separate Us: Borders in Our
“Borderless” World’ (2006) 30 Progress in Human Geography 2, 143-161.

100 A Shachar, ‘Bordering Migration/Migrating Borders’ (2019) 37 Berkeley Journal of
International Law 1 93-147, 96.
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the actors and the concrete difficulties that have arisen in its implementa-
tion. The content of the volume is briefly presented in the next Section.

S The Law Between Promises and Constraints

The contributions to the collective volume address four main questions:
First, which international and European legal obligations are binding both
on the EU and on the Member States, and what constraints do they place —
potentially and actually — on the international dimensions of EU migra-
tion and asylum policy? Second, does the law in the selected Member States
(Belgium, Germany and Italy) provide for humanitarian admission proce-
dures and, if so, what are the practices? Third, how do lawyers make use of
existing provisions to obtain humanitarian admission, and how do
refugees experience the functioning of current resettlement programs?
Fourth, what are the prospects for future evolutions of the EU legal frame-
work?

In the first part, several papers reflect on the limits of the current inter-
national and EU legal frameworks in regulating the situation of migrants
who are outside European territory. Fundamental questions of human
rights law and EU law are addressed, such as the extent of the jurisdiction
of states and the scope of the EU Charter of Fundamental Rights. The para-
doxes of the right to asylum are highlighted and questioned. Dirk Han-
schel discusses the controversies surrounding the extent of the jurisdiction
of the State under international human rights law. Drawing on the case
law of the ECtHR and focusing on instruments such as the International
Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights, the author raises intricate questions
of territory and jurisdiction that require nuanced answers. Stephanie Law
discusses controversies surrounding the scope of EU law and of the EU-
CFR. She examines the relevant case law of the CJEU concerning the scope
and implementation of EU law and analyses whether the application of the
EUCEFR is contingent on a territorial connection. The author advances the
argument that territoriality is of no relevance to the application of the EU-
CFR. Sylvie Sarolea discusses the deficiencies in the current international
and EU legal frameworks when it comes to dealing with the protection of
migrants who are outside EU territory. She addresses the topic from a criti-
cal perspective and connects it with the broader issue of how to access jus-
tice.

In the second part, the national legal framework and practices regarding
humanitarian admission are addressed in three selected Member States
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(Germany, Belgium and Italy). A concrete understanding of the everyday
practices of these States regarding humanitarian admission and of the cor-
responding legal issues is provided. Katia Bianchini explores Italian legisla-
tion and practices regarding humanitarian admission, while devoting par-
ticular attention to the implementation of ‘humanitarian corridors’. After
explaining what the humanitarian corridors are, their legal basis, essential
elements, and the potential for their replicability, she discusses their
strengths and shortcomings. Pauline Endres de Oliveira analyses the condi-
tions and procedures of the various humanitarian admissions programmes
at the federal and regional (Lander) levels in Germany. She highlights the
differences in procedure and in residence statuses. Serge Bodart analyses
the Belgian legal framework on humanitarian admission and the limits on
the judicial review performed by Belgian courts. He discusses the X. and X.
ruling from the viewpoint of the domestic administrative tribunal over
which he is now presiding and which requested a preliminary ruling from
the CJEU.

In the third part, the concrete difficulties that have arisen in the imple-
mentation of existing provisions for humanitarian admission are highlight-
ed. Tristan Wibault, the lawyer acting for the Syrian family in the X. and X.
case, shares his experience of mobilising the law to obtain a humanitarian
visa. He reflects critically on his own work by showing how, in practice
and contrary to what the notion of ‘strategic litigation’ may suggest,
lawyers tend to accompany as closely as possible the developments of a
case, but are rarely in a position to develop, beforehand, a proactive and
comprehensive strategy aimed at obtaining modifications of the legal
framework. Sophie Nakueira, on the basis of the qualitative empirical data
she collected during her extensive fieldwork in a refugee camp in Uganda,
provides an account of the concrete difficulties vulnerable refugees face
when trying to access resettlement programmes. She highlights and dis-
cusses the shortcomings and difficulties inherent in the implementation of
the vulnerability criteria developed by the UNHCR to select refugees for
resettlement, in a context where most of them are confronted with dire liv-
ing conditions.

In the fourth part, concrete prospects for evolutions of the EU legal
framework are being discussed. Catharina Ziebritski shows the emergence
of an ‘EU resettlement law’ which, she argues, bears the promise of en-
hancing refugee protection if it remains aligned with the constitutional ra-
tionale of the CEAS. Eugenia Relano Pastor analyses the initiatives taken
by the European Parliament to introduce a provision on humanitarian
visas within the EU Visa Code, and the subsequent developments which
ultimately led to the withdrawal of that proposal. She shows how the legal
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tensions which have emerged before the CJEU and the ECtHR also had an
impact on the debates within the European Parliament and among the EU
institutions.

Jean-Yves Carlier concludes the volume by calling for renewed forms of
global migration governance that would move beyond the strict dichoto-
my between open and closed borders. He makes the proposal of launching
a broader reflection on how visas may be abolished in the long run, and to
start admitting some kind of limited judicial review in those instances
where the ‘substance of the rights’ of migrants is being threatened, for ex-
ample, when the very essence of their fundamental rights is at stake.
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Chapter 1:

Humanitarian Admission Under Universal Human Rights
Law: Some Observations Regarding the International
Covenants

Dirk Hanschel!
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2.4 Inside Jurisdiction and/or Territory, but Outside Full Human Rights Pro-
tection 72
Conclusion and Outlook 73
Introduction

The topic of humanitarian admission can be approached from multiple an-
gles, but in many ways it is particularly intriguing from a human rights

1 Professor in the Law School of the University of Halle-Wittenberg. The author
wishes to thank researchers at his Chair, in particular Jessica Appelmann, Svenja
Auerswald and Eva Frenz, for their support in completing this chapter.
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perspective.2 Human rights law is generally contingent to state territory or
more broadly state jurisdiction.> However, human distress does not stop at
borders, and the question arises to what extent human rights law does or
should impose duties on states beyond their territory, such as a duty to
grant humanitarian visas to refugees either physically appearing in a state
’s embassy abroad or simply filing an application from outside.* As Ben-
venisti has aptly put it:

‘But a serious look at the idea of human rights will reveal that if these
rights precede state sovereignty, they must precede the sovereignty of

2 For a general overview of state practice on humanitarian visas see
<www.ohchr.org/Documents/Issues/Migration/OHCHR_DLA_Piper_Study.pdf>
accessed 29 July 2019.

3 F Coomans, 'The Extraterritorial Scope of the International Covenant on Econo-
mic, Social and Cultural Rights in the Work of the United Nations Committee on
Economic, Social and Cultural Rights' (2011) 11 Human Rights Law Review 1, 2.;
generally on jurisdiction see M Den Heijer, Europe and Extraterritorial Asylum
(2012) (Oxford Heart Publishing) 25 ff; see furthermore F Svensén, ‘Humanitarian
Visas and Extraterritorial Non-Refoulement Obligations at Embassies’ (2016) Faculty of
Law Stockholm University, 38 <www.diva-portal.se/smash/get/diva2:1060800/
FULLTEXTO1.pdf> accessed 20 July 2019 who claims that jurisdiction has come to
be the ‘[t]hreshold criterion’, hence ‘non-refoulement obligations stemming from
human rights law apply wherever a state is exercising jurisdiction abroad’.

4 See generally, G Noll, ‘Seeking Asylum at Embassies: A Right to Entry under Inter-
national Law? (2005), 17 International Journal of Refugee Law, 542-573; K Ogg, 'Pro-
tection Closer to Home? A legal case for claiming asylum and embassies and con-
sulates' (2014) 33(4) Refugee Survey Quarterly 81.; Den Heijer (n 3); T Gammeltoft-
Hansen, ‘The Extraterritorialization of Asylum and the Advent of “Protection
Light” (2007) DIIS working paper <www.econstor.eu/dspace/bitstream/
10419/84510/1/DI1S2007-02.pdf> accessed 02 August 2019; on the importance of
this question see P Endres de Oliveira, ‘Legaler Zugang zu internationalem Schutz
— zur Gretchenfrage im Flichtlingsrecht’ (2016) 2 Kritische Justiz, 167; European
Parliamentary Research Service, Humanitarian visas: European Added Value As-
sessment accompanying the European Parliament's legislative own initiative report
(PE 621.823, 2012) <www.europarl.europa.eu/cmsdata/150782/eprs-study-humani-
tarian-visas.pdf> accessed 30 July 2019; S Morgades-Gil, ‘Humanitarian Visas and
EU Law: Do States Have Limits to Their Discretionary Power to Issue Humanitari-
an Visas?” (2017) European Papers <www.europeanpapers.eu/en/europeanforum/
humanitarian-visas-and-eu-law-do-states-have-limits-to-their-discretionary-power>
accessed 29 July 2019; T Spijkerboer and E Brouwer and Y Al Tamimi, ‘Advice in
Case C-638/16 PPU on prejudicial questions concerning humanitarian visa’ (2017)
<thomasspijkerboer.eu/wp-content/uploads/2017/01/Advies-VU-English1.pdf>  ac-
cessed 29 July 2019; Den Heijer (n 3) 35.
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all states, and therefore all states must consider the human rights of
foreigners when they make decisions that affect them.”

This raises the contested issue of extraterritorial jurisdiction.® At the same
time, even where territorial jurisdiction is triggered, human rights protec-
tion is not limitless. Whilst human rights apply to a person under a state”s
jurisdiction, they do not necessarily entail a state duty to host that person
indefinitely in order to guarantee that they can permanently benefit from
this high standard. As long as someone does not enjoy citizenship or an-
other right of permanent residence, the only clear limit to sending people
back to their country of origin is where this would be contrary to the prin-
ciple of non-refoulement as established in international refugee law and
fortified in international human rights law.”

This shows that the promise of universal human rights is in fact a rather
contingent one. Not only does effective human rights protection depend
on state territory or jurisdiction, but the state can also determine to some
extent whom it allows onto the territory or whom it subjects to its jurisdic-
tion.? This is, of course, a natural consequence of state sovereignty, borders
and the limitations of human rights commitments that states have entered
into. Encroachments on sovereignty are limited. In real life, this can lead
to inhumane consequences that are at odds with the idea of protection
against fundamental experiences of injustice.” Human rights, on the one
hand, claim to be universal standards that are not negotiable, whilst, on
the other hand, they can get stronger or weaker depending on the proximi-
ty of a person towards a state’s authority, which the state itself can influ-
ence. Human rights provide strong and often absolute guarantees, but
their applicability may in fact be of a gradual nature. The positivist legal
construct of human rights only pierces state sovereignty in a vertical (state-
subject within jurisdiction), not in a diagonal way (state-subject within an-

5 E Benvenisti, ‘Law as a Barrier, Law as a Bridge? On “Humanitarian Visas” and the
Obligations of Distant States’ (2017) Global Trust - Sovereigns as Trustees of Humani-
ty <globaltrust.tau.ac.il/law-as-a-barrier-law-as-a-bridge-on-humanitarian-visas-and-
the-obligations-of-distant-states/> accessed 31 July 2019.

6 See generally Den Heijer (n 3).

7 J Allain, The ius cogens Nature of non-refoulement’ International Journal of Refugee
Law (2001), 534ff.; G Goodwin-Gill, ‘The Refugee in International Law’ (2007),
232f.

8 Generally on jurisdiction and human rights Den Heijer (n 3) 28 ff.

9 For this understanding of human rights see for instance E Riedel “Menschenrechte
als Gruppenrechte auf der Grundlage kollektiver Unrechtserfahrungen® (1999) in
H Reuter (ed): Ethik der Menschenrechte, 295 ff.
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other state’s jurisdiction). Hence, to relate once more to Benvenisti”s arti-
cle, human rights law is sometimes more of a ‘barrier’ than of a ‘bridge’.1

Of course, one might argue that the refugees’ countries of origin have
usually entered into human rights obligations themselves. Failure to re-
spect them cannot completely be compensated by other governments that
are often far away from and little responsible for the actual violations.
State sovereignty can only be limited by human rights obligations within
the field that sovereignty covers. This may pose limits to the controversial
notions of humanitarian intervention or responsibility to protect.!! How-
ever, it does not bar states from relaxing or expanding access to their do-
mestic human rights standards and by interpreting these standards in a
way that is less reliant on territory or jurisdiction.

The following analysis will deal with the question to what extent these
pleas correspond to existing duties under universal human rights law and
to what extent they deserve consideration de lege ferenda. The guiding hy-
pothesis is that whilst human rights obligations as such posit strong and
sometimes absolute claims that increasingly demand extraterritorial appli-
cation, states can still control their scope to some extent by regulating the
degree of physical and legal proximity (or distance) between them and the
potential rights holders. If human rights are, as often claimed, like spot-
lights, states are the illuminators that decide to some extent upon their di-
rection. This is particularly the case with regard to extraterritorial jurisdic-
tion, which concerns human rights obligations relating to embassies such
as in the X and X v Belgium case'? which constitutes the occasion for this
volume.

The case of humanitarian visas serves to illustrate this in a paradigmatic
fashion as it raises the question under which circumstances states, under
existing human rights law, are required to issue humanitarian visas, or at
least should be required to do so, if the idea of human rights is to be taken
seriously.!? In order to make that very principled point, this chapter con-
centrates on the universal dimension of human rights, ie the International

10 E Benvenisti (n 5).

11 I Winkelmann, ’Responsibility to Protect’ in Max Planck Encyclopedia of Public
International Law (2010), para. 1-3.

12 CJEU X and X v Belgium 2017 C-638/16 PPU. For the opinion of Advocate Gener-
al  Mengozzi see <curia.europa.eu/juris/ddocument/document.jsfrtext=8&do-
cid=187561&pageIndex=0&do-
clang=EN&mode=Ist&dir=8&occ=first& part=18&cid=664302> accessed 2 August
2019.

13 See Riedel (n 9) for attempts to underpin human rights from ethical perspectives.
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Covenants on Civil and Political Rights (ICCPR) and on Economic, Social
and Cultural Rights (ICESCR). These instruments, together with the Uni-
versal Declaration on Human Rights (UDHR), constitute the so-called
Universal Bill of Rights and underpin the non-refoulement provision (Art
33) in the Geneva Convention. Whilst focusing on these instruments, the
author recognizes that other global treaties (such as the Convention
against Torture) and regional treaties (such as the European Convention
on Human Rights (ECHR)), as well as fundamental rights in Constitu-
tions, provide ample material for further study.!#

The following analysis is divided into several sections that will display a
major discrepancy, several observations and a tentative conclusion together
with an outlook.

1 A Major Discrepancy Between Moral Claim and Legal Reality

As the introductory remarks have indicated, human rights suffer from a
discrepancy between the moral claim and legal reality. This can be shown
in particular where a state acts beyond its territory.!> The X and X case be-
fore the Court of Justice of the European Union (CJEU) aptly illustrates
that.'® A Syrian family addressed the Belgian embassy in Lebanon in order
to obtain a visa under Art 25 para 1, lit. a of the Visa Code ‘with limited
territorial validity’,”” which the Member State can grant ‘on humanitarian
grounds’ where it ‘considers’ this ‘necessary’.!® The applicants aimed to use
the visas as a basis to enter Belgium in order to then apply for protection as
refugees.

Whilst Advocate General Mengozzi stated that in light of human rights
obligations, Belgium was required to grant the visa in this case, the CJEU
rejected the claim and reaffirmed that it was at the State’s discretion
whether such a visa should be granted or not. The question concerned Art
3 of the ECHR, Art 4 of the European Charter of Fundamental Rights and

14 For further analysis see Ogg (n 4).

15 M Milanovic, Extraterritorial Application of Human Rights Treaties: Law, Principles,
and Policy (OUP 2011) 3.

16 X and X v Belgium (n 12) 173.

17 Idem 19.

18 Regulation (EC) No 810/2009 of the European Parliament and of the Council of
13 July 2009 establishing a Community Code on Visas (Visa Code) [2009] O] 2
243/1, Art 25(1)(a).
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Art 33 of the Geneva Convention.'” The Advocate General stated first of all
that

‘The fundamental rights recognized by the Charter, which any author-
ity of the Member States must respect when acting within the frame-
work of EU law, are guaranteed to the addressees of the acts adopted
by such an authority irrespective of any territorial criterion’ 2

He claimed that there is a ‘parallelism between EU action, whether by its
institutions or through its Member States, and application of the Char-
ter’.2! According to his view, the Charter of Fundamental Rights was there-
fore triggered as European Union (EU) law (ie the Visa Code) was ap-
plied.?? By contrast, he refused to deal with the question whether the
ECHR is applicable which serves to interpret the Charter which has simi-
lar guarantees.?? The Court did not dispute the argument as such, but sim-
ply held that the claimants had only applied for the visa to claim asylum in
Belgium, and that the latter situation was not covered by the Visa Code,
which meant that the Charter was not applicable, either.?*

To put the consequence of this judgment in a rather blunt, but not ex-
aggerated way: If, for instance, a family wants to seek protection abroad
from a civil war it seems that they need to physically reach a safe country
or find another way into its jurisdiction. This can lead to enormous addi-
tional suffering and entail the exposure to severe risks to their lives, as the
example of refugees in the Mediterranean shows. Moreover, many people
may not even be able to make such choices, because they are too sick, too
weak or too poor. If the family manages to reach their destination — legally
or illegally — they may be subjected to the full or at least to some substan-
tial human rights protection. By contrast, if they do not manage to cross
the border, they may have risked everything but receive no protection. Is
this really compatible with the notion of human rights? At the same time,
how far can we stretch human rights without asking states to do the im-

19 Xand X v Belgium (n 12) 28.

20 Idem.[89] (Opinion of AG Mengozzi).

21 Idem [91].

22 Idem [108]; see further on this Endres de Oliveira (n 4); see furthermore M
Zoeteweij-Turhan and S Progin-Theuerkauf, ‘AG Mengozzi’s Opinion On Grant-
ing Visas to Syrians From Aleppo: Wishful thinking?” (2017) European Law Blog.
71f, <europeanlawblog.eu/2017/02/14/ag-mengozzis-opinion-on-granting-visa-to-
syrians-from-aleppo-wishful-thinking/> accessed 5 August 2019.

23 Zoeteweij-Turhan and Progin-Theuerkauf [71 f].

24 X and X v Belgium (n 12) 42-45.
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possible or discarding the notion of state sovereignty which international
law is built upon?

Essentially, human rights law as stipulated by the ICCPR and ICESCR
means that a state is responsible for the protection of its own citizens and
for residents on its territory. This does not only apply to countries such as
Germany or France that are currently in peace and have a rather solid
record of human rights protection. It also applies to countries where some
of the worst civil wars and human rights violations are observed, even
though comparable standards of human rights protection are in place (Syr-
ia, for instance, which ratified both Covenants already in 1969). Hence, the
question is to what extent foreign states are legally responsible for what
happens in a country where human rights are not safeguarded.

One way in which such responsibility could manifest itself would be
through intervention onto the territory of the foreign state. Under certain
very limited circumstances such intervention may be mandated by a deci-
sion of the UN Security Council under Chapter VII of the UN Charter.
Lacking such authorization, concepts such as humanitarian intervention
or more recently the responsibility to protect (R2P) might apply.?’ The for-
mer concept essentially relies on the emphasis on human rights in the
Charter when formulating several conditions to allow interventions with-
out a Security Council mandate in situations of grave human suffering.2¢
The latter notion results from an essentially new understanding of
sovereignty in the Charter — sovereignty not only as a right but also as a
duty, the disregard of which may lead to intervention from outside.?”
Whilst such controversial notions are beyond the scope of this chapter,
they do reveal the discrepancy between the idea of human rights as one of
universal protection and its limits in light of sovereignty and the lack of
will or ability of states to afford adequate protection domestically.

The discrepancy between ‘is’ and ‘ought’ becomes even more clearly vis-
ible where the issue is not intervention, but domestic responsiveness in the
sense that a state is aware of and responds to human rights challenges of

25 See for instance C Gray, International Law and the Use of Force (OUP 2008) S1ff; R
Thakur, ‘Responsibility to Protect’ (2016) 92 International Affairs, 415f2; H Rah-
man Basaran, ‘Responsibility to Protect: An Explanation’ (2014) 36 Houston Jour-
nal of International Law 581, 583.

26 See for instance A Cassese, ‘Ex inuiria ius oritur: Are We Moving towards Interna-
tional Legitimization of Forcible Humanitarian Countermeasures in the World
Community? (1999) European Journal of International Law, 23 ff.

27 V Guiraudon and G Lahav, ‘The Reappraisal of the State Sovereignty Debate: The
Case of Migration’ (2000) 33 Comparative Political Studies, 163.
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persons who seek shelter within the jurisdiction of another state. This is
the case of humanitarian visa, which constitutes the core of this analysis.
The fact appears to be that, as the X and X case shows, states often under-
take a major effort to avoid a situation where they need to provide full pro-
tection. Paradoxically, just because the standard of legally guaranteed hu-
man rights protection is so high, states may cautiously limit its scope in a
way that makes human rights part of the ratio for borders. They may aptly
do so under existing international law, but when looking at the notion of
human rights as such, it is doubtful whether they should.

2 Observations

Keeping this major discrepancy in mind, it is worthwhile examining in
more detail where the limits of existing international human rights law
are. This in turn will help illustrate the scope of the above-mentioned gap.

2.1 The Scope of Human Rights - Territory, Jurisdiction and Beyond?

The first observation concerns the question as to how far human rights are
applicable in the domestic realm. Are the limits aptly defined by state terri-
tory and jurisdiction or do they reach beyond these confinements?

The notion of territory characterizes statehood in a classical way, as the
well-known three-elements- theory by Georg Jellinek expresses, according
to whom the state consists of territory, a people that inhabits it and gov-
ernmental power that is exercised with regard to the former.?® As to the
scope of applicability of the law, jurisdiction is the crucial term as it is con-
nected but not limited to territory. It aptly determines the scope of applica-
tion for domestic norms, including those that a state has accepted under
international law.? Jurisdiction undoubtedly exists within the confine-

28 G Jellinek, Allgemeine Staatslebre (Verlag v. O Hiring 1914), 396 ff: B Schobener
and M Knauff, Aligemeine Staatslehre (C.H. Beck, 2019) § 3, 43 ff; M Herdegen,
Volkerrecht (C.H. Beck 2019) §8, 4; N Akipinarli, ‘The Fragility of the “Failed
State” Paradigm’ (2010) 2 Revue belge de droit international, 6.

29 Generally on the topic of jurisdiction M Akehurst ‘Jurisdiction in International
Law’ (1972-1973) 46 British Yearbook of International Law, 145 fE.
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ments of territory of a state.3? Case law and scholarly opinions reveal quite
a rich debate as to how far exactly jurisdiction beyond the territory may
go.3! International law partially determines the discussion as treaties define
the scope of their application in different ways, as will be shown in the
subsequent section.??

Irrespective of these aspects, there seems to be a major agreement that
jurisdiction cannot merely be established by a legal bond, in particular citi-
zenship (for instance nationals abroad that seek help through their em-
bassy after they lost their passport). Instead, it can also be generated
through a factual relationship, e.g. some kind of effective control of a state
beyond its borders, which may in turn lead to legal obligations.?? With re-
gard to the former type of jurisdiction (which may also be described as de
ture as opposed to de facto jurisdiction) it is quite clear that the relation be-
tween a state and its citizens (personal jurisdiction) can create jurisdiction
beyond territory, which is demonstrated by the instrument of diplomatic
protection.?* It appears more difficult to establish criteria for extraterritori-
al de facto jurisdiction. Authority and effective control seem to be the more
accepted criteria in this regard.?’ If a state occupies a country, the state can
incur human rights obligations even though it does not possess the terri-
tory.3¢ The fulfillment of such criteria might stem from military occupa-
tion (legally or illegally) or interventions in a foreign country.” De facto
control can also be exercised in relation to persons (and that will usually

30 ] Crawford, Brownlie’s Principles of Public International Law (OUP 2012) 456f; |
Klabbers International Law (CUP 2017), 100; B Oxman, ‘Jurisdiction of States‘ in
Max Planck Encyclopedia of Public International Law (2007), para 11.

31 Oxman, para 9 .

32 On this issue see also F Coomans, Extraterritorial Application of Human Rights Trea-
tzes (Intersentia 2004), 41fF, 201ff.; Den Heijer (n 3) 24; the scope of the ICCPR
and the ICESCR will be discussed properly in the following section.

33 Den Heijer (n 3) 52 with reference to the jurisprudence; for an overview see fur-
thermore Svensén (n 3) 42 ff.

34 Svensén (n 3) 40 ff.

35 Idem, 42ff; on effective control see for instance Wilde, EJIL Talk
<www.ejiltalk.org/let-them-drown-rescuing-migrants-at-sea-and-the-non-refoule-
ment-obligation-as-a-case-study-of-international-laws-relationship-to-crisis-part-ii/>
accessed 5 August 2019; see also www.icj.org/wp-content/uploads/2018/09/
Belgium-Nahhas-Intervention-Advocacy-Legal-Submission-2018-ENG.pdf ac-
cessed 5 August 2019.

36 See Legal Consequences of the Construction of a Wall in the Occupied Palestinian Ter-
ritory (Advisory Opinion) [2004] ICJ Rep 136, para. 107-112; on jurisdiction re-
sulting from control over territory see for instance Den Heijer (n 3) 35 ff.

37 See Coomans (n 3) 6; furthermore with reference to case law Den Heijer (n 3) 55.
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be the case where a part of the territory is controlled).?® This control over-
laps with the de iure control of citizens abroad.

These categories of jurisdiction will become relevant in the analysis of
human rights obligations in embassies (see 2.3 below), preceded by an ex-
amination of the general framework of extraterritorial jurisdiction accord-
ing to the Covenants.

2.2 Extraterritorial Jurisdiction According to the ICCPR and the ICESCR

When it comes to the details of extraterritorial jurisdiction, it is necessary
to look generally at the respective human rights instruments, each of
which stipulates its own rules. In that vein, the extension of jurisdiction
played a major role in cases before the European Court on Human Rights
(ECtHR), eg in Bankovic and Others v Belgium and 16 Other Contracting Sta-
tes 3% where the Court established and applied the concept of effective con-
trol for military missions beyond a state”s territory.*° Furthermore, the no-
tion of espace juridique, ie the juridical space of the Convention, helped il-
lustrate the scope of the Convention and its (limited) applicability beyond
the territory of its Member States.*! As Caflisch points out with regard to
Article 1 of the ECHR, “jurisdiction of the Strasbourg court is essentially
territorial”#?, but can, apart from being derived from sovereignty, also
“fow...from lesser degrees of dominance such as occupation” or certain
other types of control. 4 In addition, jurisdiction can emanate from specif-

38 See generally Den Heijer (n 3) 41 ff.

39 ECtHR Bankovic and Others v Belgium and 16 Other Contracting States 2001 App no
52207/99.

40 On further case law see for instance D Schmalz, ‘Will the ECtHR Shake up the
European Asylum  System?”  (Verfassungsblog, 30 November 2018)
<www.academia.edu/37884076/Will_the_ECtHR_shake_up_the_Euro-
pean_asylum_system_On_what_to_expect_from_the_case_Nah-
has_and_Hadri_v._Belgium> accessed 31 July 2019; on the long list of ECtHR cas-
es regarding extraterritorial jurisdiction see ECtHR, Factsheet — Extra-territorial
jurisdiction of States Parties <www.echr.coe.int/Documents/FS_Extra-territor-
ial_jurisdiction_ ENG.pdf> accessed 31 July 2019.

41 See for instance R Wilde (2005) The ‘Legal Space’ or ‘Espace Juridique’ of the
European Convention on Human Rights: Is it Relevant to Extraterritorial State
Action?, European Human Rights Law Review, 115-124.

42 L. Caflisch, ‘Attribution, Responsibility and Jurisdiction in International Human
Rights Law’ Colombian Yearbook of International Law (2017) 181.

43 Idem, 184.
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ic rules of international law, e.g. relating to “flag States of vessels at sea,
aircraft in airspace or space vessels in outer space; the jurisdiction arising
from the activities of diplomatic and consular officers and other agents
abroad; and the jurisdiction resulting from the consent of the territorial
sovereign”.** Hence, whilst certain activities in embassies may incur juris-
diction, this does not entail that jurisdiction is triggered simply by the fact
that a refugee enters an embassy. As tempting as it is to engage further
with the rich case law in this regard (and the cases of M and others versus
Belgium and Nahhas and Hadri v Belgium* will shed light on this), this
chapter will focus on the international Covenants which, by their number
of ratifications, provide a much broader framework of protection. The IC-
CPR and ICESCR as the two human rights instruments that aspire to uni-
versal application provide quite distinct standards in this regard.

2.2.1 The Standard of the ICCPR

The ICCPR states in Art 2 that

‘Each State Party to the present Covenant undertakes to respect and to
ensure to all individuals within its territory and subject to its jurisdic-
tion the rights recognized in the present Covenant.’

This has invited a major discussion as to whether this ‘and’ is of a cumula-
tive nature.*¢ Both criteria will usually be fulfilled in parallel since territory
normally entails jurisdiction. The issue becomes more difficult in cases
that are beyond the territory but might still incur jurisdiction. Contrary to
the narrow, cumulative understanding by some countries (in particular the
United States), the Human Rights Committee (HRC) and most scholars

44 Caflisch (n 42) 184; for an alternative interpretation of Art. 1 ECHR see S Besson
who demands ‘i)effective,(ii)overall,and(iii)normative power and control’, ‘The
Extraterritoriality of the European Convention on Human Rights: Why Human
Rights Depend on Jurisdiction and What Jurisdiction Amounts to’ Leiden Journal
of International Law (2012), 884.

45 ECtHR Nabbas and Hadri v Belgium 2018 App no 3599/18. <www.icj.org/wp-con-
tent/uploads/2018/09/Belgium-Nahhas-Intervention-Advocacy-Legal-Submis-
sion-2018-ENG.pdf> accessed S August 2019.

46 See also Caflisch (n 42) 181; R Wilde, (2013) ‘The extraterritorial application of
international human rights law on civil and political rights’ in S Sheeran and N
Rodley (eds), Routledge Handbook of International Human Rights Law (Abingdon
Rothledge 2013) (635 - 661); see also M Milanovic (n 15) 222 ff.
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adhere to a wider interpretation which lets the criterion of jurisdiction suf-
fice as a trigger for the application of the ICCPR.#

The HRC established this in principle as early as in the well-known case
of Lopéz/Burgos v Uruguay*®. The Committee held that Uruguay had violat-
ed the right to be free from torture and it asserted extraterritorial jurisdic-
tion. It emphasized that the fact that Article 2 (1) of the Covenant places
an obligation upon a State party to respect and to ensure rights ‘to all indi-
viduals within its territory and subject to its jurisdiction” does not mean
‘that the State party concerned cannot be held accountable for violations
of rights under the Covenant which its agents commit upon the territory
of another State, whether with the acquiescence of the Government of that
State or in opposition to it’.#

In an individual opinion, Christian Tomuschat adds a nuanced note to
this dictum which he considers too broad. He finds “that it was the inten-
tion of the drafters ... to restrict the territorial scope of the Covenant in
the view of such situations where enforcing the Covenant would be likely
to encounter exceptional obstacles”. However, he adds that it was “[n]ever
[...] envisaged [...]to grant States parties unfettered discretionary power to
carry out wilful and deliberate attacks against the freedom and personal in-
tegrity of their citizens living abroad.” 3

In its General Comment No 31 the Committee later expressed the view:
‘States Parties are required by article 2, paragraph 1, to respect and to en-
sure the Covenant rights to all persons who may be within their territory
and to all persons subject to their jurisdiction.” To avoid any misunder-
standings it adds:

“This means that a State party must respect and ensure the rights laid
down in the Covenant to anyone within the power or effective control
of that State Party, even if not situated within the territory of the State
Party.”!

The International Court of Justice (ICJ) has confirmed this view by stating
in its advisory opinion on the legal consequences of the wall built by Israel

47 D Moeckli (ed), International Human Rights Law (OUP 2014), 133; C To-
muschat, ‘International Covenant on Civil and Political Rights (1966)’ in Max
Planck Encyclopedia of Public International Law 2010, para 22-26; see also Wilde
(n 46) 635 .

48 Delia Saldias de Lopez v Uruguay (1984) UN Doc CCPR/C/OP/1 88.

49 Idem.[12.3].

50 Idem. [Appendix].

51 CCPR/C/21/Rev. 1/Add. 1326 May 2004, General Comment No. 31, [10].
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in the occupied Palestine territories that both the ICCPR and the ICESCR
are applicable.’> With regard to the ICCPR it takes note of the divergent
interpretations, but, relying inter alia on the practice of the Committee
and the travaux préparatoires in the end concludes that it is ‘applicable in
respect of acts done by a State in the exercise of its jurisdiction outside its
own territory’.>> As Ogg points out, this decision ‘provides strong authori-
ty for the position that the ICCPR applies extraterritorially’.** In the case
of Democratic Republic of the Congo v Uganda the Committee essentially
confirmed this view.*3

It appears that the approach of the HRC is to assert extraterritorial obli-
gations where state action ‘exposes an individual to violations of Covenant
rights in another jurisdiction’.’¢ Most of the jurisprudence on extraterrito-
rial human rights obligations is focused on state action. There is little evi-
dence when it comes to omissions in spite of a duty to act, even though
such positive duties of protection are not necessarily weaker than the corre-
sponding duties to refrain from intervention, depending on the particular
case.’” With regard to humanitarian visas, potential positive duties are in
fact crucial. Technically, the denial of a visa can be characterized as an ac-
tion. However, when viewed in relation to the situation of the refugee, it
appears more appropriate to qualify it as an omission to help in light of a
potential duty to deal with visa applications in the same way that a country
would when the applicant has reached the national soil.’® Without the op-
portunity to dwell further on this point, it does not appear too difficult to

52 ICJ Rep 136 (n 36) para.107-112.

53 Idem. [111].

54 See K Ogg (n 4) 90.

55 Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v Uganda), Judgment, 1.C.J. Reports 2005, 168, [216]{220]; the Court
refers to the Advisory Opinion on the Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory (2004) 1.C.J. Reports 136, [106]; see also F
Svensén (n 3) 35.

56 F Svensén (n 3) 58, with references to pertinent HRC views.

57 On this issue Den Heijer (n 3) 52 ff, for instance on 52: ‘Problematic however, is
that the nature of duties to protect and to fulfill (or: positive obligations ‘not to
omit’) may make it difficult to identify what specific conduct of the state would
engender a “jurisdictional link” between the state and the individual’. The author
asserts that ‘international courts are at the least receptive for claims relating to
positive obligations in an extraterritorial setting’. Instead of effective control what
appears to matter is a specific relationship between the state and the individual
due to circumstances and the ability to ‘positively influence a person’s human
rights situation.’.

58 G Goodwin-Gill (n 7) 54f.
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imagine such a duty, e.g. resulting from the protection of life or prohibi-
tion of torture in the ICCPR.*? The requirement for that is, of course, that
a situation falls within the state jurisdiction. With regard to embassies, this
is not easy to establish (as section 2.3 will show).

2.2.2 The Standard of the ICESCR

In the ICESCR the wording is markedly different from the ICCPR, poten-
tially providing a much broader scope for extraterritorial application. Art 2
states:

‘Each State Party to the present Covenant undertakes fo fake steps, indi-
vidually and through international assistance and co-operation, espe-
cially economic and technical, to the maximum of its available resources,
with a view to achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, includ-
ing particularly the adoption of legislative measures.”®®

The precise scope of this obligation is not clearly determined.®! However,
the absence of a focus on jurisdiction and the stipulation of a positive duty
to provide international assistance could indicate that states have to go far
beyond domestic measures in realizing their economic, social and cultural
rights. The IC]J takes a more cautious view by stating:

‘“The International Covenant on Economic, Social and Cultural Rights
contains no provision on its scope of application. This may be explica-
ble by the fact that this Covenant guarantees rights which are essential-
ly territorial. However, it is not to be excluded that it applies both to
territories over which a State party has sovereignty and to those over
which that State exercises territorial jurisdiction.¢

The Committee on Economic, Social and Cultural Rights appears to take a
broader perspective by stating in General Comment No 14 that states have

59 Article 6 ICCPR (Right to Life), Article 7 ICCPR (Prohibition of Torture).

60 Italics added.

61 See for instance Coomans (n 3) 7; see also E Riedel ‘International Covenant on
Economic, Social and Cultural Rights (1966)’ in Max Planck Encyclopedia of
Public International Law (2011), para. 7.

62 See IC] Rep 136 (n 36) para 112.
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‘to prevent third parties from violating the right in other countries, if
they are able to influence these third parties by way of legal or political
means, in accordance with the Charter of the United Nations and ap-
plicable international law’.%3

With regard to Israel, the Committee has held that ‘the Covenant applies
to all areas where Israel maintains geographical, functional or personal ju-
risdiction’.64

A consortium of various actors led by NGOs pushed the agenda and
passed the Maastricht Principles on Extraterritorial Obligations in 2011.%°
These principles seem to have been inspired more directly by questions of
corporate responsibility than by issues of migration. Nonetheless they en-
tail very relevant statements regarding the overall responsibility of states
towards the realization of human rights. The Principles claim to reflect ex-
isting international human rights law%, whilst they go quite far in some
respects and have sparked off some discussion.”” They deal with actions
and omissions which may help to tackle the deficiencies described above.
The document addresses extraterritorial obligations (ETOs) as ‘a missing
link in the universal human rights protection system’. It expresses a gener-
al obligation of states to ‘respect, protect and fulfil human rights...both
within their territories and extraterritorially” (I.3).68

The Principles distinguish between obligations ‘relating to the acts and
omissions of a State, within or beyond its territory, that have effects on the
enjoyment of human rights outside of that State’s territory’ (I1.8).92 When
looking at the catalogue carefully it becomes clear that jurisdiction is key
to the scope of application as well. For this purpose, Principle 9 lists cer-
tain situations under the heading ‘Scope of Jurisdiction’

63 CESCR,/E/C.12/2000/4, 11 August 2000, General Comment No. 14, para 39; see
furthermore Den Heijer (n 3) 52.

64 CESCR, E/C.12/1/Add.27, 4 December 1998, Concluding observations of the
Committee on Economic, Social and Cultural Rights, para 6; see furthermore
Den Heijer (n 3) 56.

65 <www.etoconsortium.org/nc/en/main-navigation/library/maastricht-principles/?
tx_drblob_pi1 %5BdownloadUid%5D=23> accessed 5 August 2019.

66 Ibid.

67 See for instance W Vandenhole, ‘Beyond Territoriality: The Maastricht Principles
on Extra-Territorial Obligations in the Area of Economic, Social and Cultural
Rights’, Netherlands Quarterly on Human Rights (2011), 233.

68 See Introduction Maastricht Principles, 3 <www.etoconsortium.org/nc/en/main-
navigation/library/maastricht-principles/?tx_drblob_pil %5BdownloadUid
965D=23> accessed 30 July 2019.

69 Ibid.
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‘a) situations over which it exercises authority or effective control [...];
b) situations over which State acts or omissions bring about foresee-
able effects on the enjoyment of economic, social and cultural rights
[...]; ¢) situations in which the State [...] is in a position to exercise de-
cisive influence or to take measures to realize economic, social and cul-
tural rights extraterritorially, in accordance with international law.”7°

Hence, a much wider notion of jurisdiction is employed which might trig-
ger obligations vis-a-vis asylum seekers in many different situations beyond
the territory. As much as refugees might benefit from such an expansion of
jurisdiction it remains to be seen whether such a reading of the ICESCR
will be fully accepted by states or the Committee. It may, however, be used
as a blueprint for future consensus raising interesting questions as to how
far such duties might actually go when considering that in a given situa-
tion several states might be under a duty to protect at the same time. One
might assert that the ICESCR is less important for the determination of
non-refoulement obligations than the ICCPR, as it rather contains promo-
tional obligations that are hard to determine in an absolute fashion. This
argument may be countered by referring to the fact that all human rights
are necessarily formulated in abstract fashion, “requiring concretization
through court decisions and administrative and legislative measures”.”!
When it comes to the question of resources, it is important to keep in
mind that “[a]ll human rights involve costs, both procedurally and sub-
stantively, and the cost argument boils down to a question of degree, not
of substance”.”? Since the 1990ies, the Committee on Economic, Social
and Cultural Rights has come to demand progress from states in a rather
robust fashion.”3 As part of this approach, the Committee on Economic,
Social and Cultural Rights determined that all states need to safeguard the
‘survival kit’ by way of minimum core obligations.”* In civil wars, for in-
stance, states will often not meet this standard, which underlines the im-

70 Idem Principle 9.

71 E Riedel, ‘Reflections on the UN Human Rights Committee’ in Archiv des Vilker-
rechts (2016), 134.

72 Ibid.

73 Idem., 139: “States have to show how they have actually made progress in their
social rights protection between two reporting cycles, and States parties have ac-
cepted that®.

74 CESCR General Comment No. 3 (1990) The Nature of States Parties Obligations,
para. 10; see also Riedel (n 71) 138 who asserts that “there are certain elements of
rights that take immediate effect and must be safeguarded by States without delay
or restrictions”.

64

(o) ENR


https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Chapter 1: Humanitarian Admission Under Universal Human Rights Law

portance of economic, social and cultural rights in the field of humanitari-
an visas.

2.3 The Exercise of Jurisdiction and Resulting Human Rights Obligations in
Embassies

The preceding analysis sets out the general scope for extraterritorial juris-
diction under the two Covenants which now allows discussing resulting
human rights obligations in the operation of embassies. The generic
question arising from the X and X case is to what extent the establishment
and operation of a diplomatic mission abroad may incur human rights
obligations not only towards the state”s own citizens but also towards for-
eigners who are somehow in contact with the embassy or consulate, for in-
stance by appearing inside the building and filing an application for visas.

The operation of embassies and consulates is primarily governed by the
theory of functional necessity.”> Art 3 of the Vienna Convention on Diplo-
matic Relations describes the functions of the diplomatic mission which
involve inter alia ‘Representing the sending State in the receiving State’
and ‘Protecting in the receiving State the interests of the sending State and
of its nationals, within the limits permitted by international law’. This en-
tails that for the purpose of setting up an embassy the sending state does
not receive a piece of territory in the host state, but merely exercises au-
thority (and its agents enjoy immunity) to the extent that this is necessary
for the smooth operation of the mission in light of the powers granted by
the Vienna Conventions on Diplomatic and on Consular Relations. These
powers do not entail jurisdiction related to territory (as the territory still
belongs to the host state), but the embassy will allow a state to exercise per-
sonal jurisdiction regarding its own nationals. In that sense, the establish-
ment and entertainment of diplomatic and consular relations including
the operation of embassies on foreign ground is in fact one of the most
prominent manifestations of extraterritorial jurisdiction.”®

Beyond that the question (and this is the decisive one here) is whether
there is also jurisdiction regarding foreigners that visit the embassy and
want to enter the country that operates it. One might argue that de facto
jurisdiction depends on ‘physical presence’ of applicants on the premise of
the embassy or ‘actions taken by the diplomatic agents’ depending on the

75 C Barker, The Protection of Diplomatic Personnel (Routledge 2006) 48 ff.
76 See for instance Oxman (n 30) para 11, 18.
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‘level of engagement and contact’.”” Some cases may serve to illustrate
this.”® The case of R (B & Others) v SSFCA concerned two young Afghans
who sought asylum in the British Consulate in Australia.”” The British
court stated:

‘In summary, international law recognizes that embassy and consular
authorities are entitled, in the territory of the receiving State, to exer-
cise the authority of the sending State to a limited extent, particularly
over the nationals of the sending State. The premises on which this li-
mited authority is exercised are inviolable. It is not easy to see that the
exercise of this limited authority gives much scope for the securing, or
the infringing, of Convention rights.’s

However, since the asylum seekers were taken care of in the embassy the
Court was

‘content to assume (without reaching a positive conclusion on the
point) that while in the Consulate the applicants were sufficiently
within the authority of the consular staff to be subject to the jurisdic-
tion of the United Kingdom for the purpose of Article 1.8!

In the case Mohammad Munaf v Romania a dual Iraqi-US-American citizen
the HRC had to determine

‘whether, by allowing the author to leave the premises of the Romani-
an Embassy in Baghdad, it exercised jurisdiction over him in a way
that exposed him to a real risk of becoming a victim of violations of
his rights under articles 6, 7, 9, 10, paragraph 1 and 14 of the
Covenant, which it could reasonably have anticipated.’8?

The HRC starts by ‘recall[ing] its jurisprudence that a State party may be
responsible for extra-territorial violations of the Covenant, if it is a link in
the causal chain that would make possible violations in another jurisdic-
tion’. The Committee concludes that ‘the risk of an extra-territorial viola-
tion must be a necessary and foreseeable consequence and must be judged

77 Svensén (n 3) 51.

78 See also Svensén (n 3) 49 ff.

79 See The Queen on the Application of ‘B> & ORS v Secretary of State for the Foreign &
Commonwealth Office [2004] EWCA Civ 1344; Ogg (n 4) 99.

80 Ogg(n4)63.

81 Ibid 66.

82 Mohammad Munaf v Romania, CCPR/C/96/D/1539/2006, para 14.2.
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on the knowledge the State party had at the time: in this case at the time of
the author's departure from the Embassy’.33

Looking at recent cases and developments Ogg concludes that ‘an obli-
gation to grant protection will exist if:

‘there is a real risk that a person ... will be subject to torture or cruel,
inhuman, or degrading treatment; — the embassy or consulate exercises
jurisdiction over the asylum-seeker; and - the asylum-seeker would, as
a direct consequence of being expelled from the embassy or consulate
premises or being handed over to the agents of the receiving State, be
exposed to torture or cruel, inhuman or degrading treatment.’$4

There are similar cases by the ECtHR, such W M v Denmark where the
Commission stated that

‘authorised agents of a State, including diplomatic or consular agents,
bring other persons or property within the jurisdiction of that State to
the extent that they exercise authority over such persons or property.
In so far as they affect such persons or property by their acts or omis-
sions, the responsibility of the State is engaged’.%5

These cases show that there is an increasing tendency to expand the scope
of state jurisdiction regarding embassies, which can trigger human rights
obligations. They all entail a concrete physical element; hence it is hard to
conceive how simply filing an application from outside might be suffi-
cient. Furthermore, the underlying rationale of all decisions seems to be
that the state in one way or another bears a specific responsibility for the
person. The question is whether jurisdiction is triggered by the mere fact
that a refugee enters a foreign embassy or whether it requires further ag-
gravating circumstances. It appears that de facto jurisdiction requires some
special form of protection promised or provided which can then not be re-
moved any more. It may result from permission to enter the premises of an
embassy and a corresponding engagement to provide a certain level of pro-
tection.’¢ The case law is not very clear in this regard. De iure jurisdiction
might be established by the simple fact that embassies enjoy a certain sta-
tus under the international law of diplomacy which confers certain rights
onto the sending state. However, that jurisdiction mainly relates to the

83 Ibid.

84 Ogg(n4)112.

85 See W.M. v Denmark App No 17392/90 (Commission Decision 14 October 1992).
86 Ibid.
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state”s citizens. To what extent the state provides assistance to foreigners is
essentially dealt with by domestic law. The X and X v Belgium®’ raises this
question of jurisdiction. At the same time it is different in such a way that
Art 51 of the Charter of Fundamental Rights specifically states that this in-
strument is only applicable to the Member States ‘when they are imple-
menting Union law’. This is less a question of jurisdiction of a state than of
the CJEU which depends on the applicability of EU law. Or to put it in
another way: It is a question of EU jurisdiction which then incurs Member
States obligations through Art 51 of the Charter. The reasoning of the
CJEU according to which an application for a short term visa in order to
enter the country and file an asylum application is beyond the scope of EU
law and therefore of the Charter of Fundamental Rights and its jurisdic-
tion is less than convincing, as it threatens to compartmentalize jurisdic-
tion by distinguishing between aims that fall within and outside of it.8

In spite of the difficulty to find a common denominator within the case
law, it appears that with regard to visa applications or jurisdiction it might
suffice that such an application is processed by the embassy or consulate.®’
Engagement with an asylum seeker in an embassy or the existence of na-
tional visa codes that grant a certain right to apply, on the premises of the
embassy, for entry and protection in the state, can trigger extraterritorial
jurisdiction. Jurisdiction is hence essentially established through domestic
legal rules (or in the X and X case: EU rules, in particular the Visa Code).
This is aptly shown by the fact that states usually restrict applications of
asylum-seekers to those that have reached their territory, which may help
to control immigration but probably indirectly contributes to the devastat-
ing flight of millions of people. Hence, restrictive rules on admissible
claims in embassies may exclude a human rights obligation to process an
application for asylum. There seems to be no established rule of interna-
tional law stating that jurisdiction is simply triggered by the filing of an ap-
plication in an embassy. However, once de iure or de facto jurisdiction can
be ascertained, human rights may dictate that the state processes an appli-
cation for asylum and allows a foreigner to enter the country in order to
file such an application. Furthermore, the principle of non-refoulement
will have to be safeguarded.

87 Xand X v Belgium (n 12).

88 For a critical account of the judgment see for instance Zoeteweij-Turhan and Pro-
gin-Theuerkauf (n 22) 72.

89 See Svensén (n 3) 53.
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More recent developments indicate that there is a tendency to expand
the scope of extraterritorial jurisdiction. Probably the best example of that
is the ECHR decision in the Hirsi case’® where the Court accepted both de
facto and de iure jurisdiction of Italy. While it emphasized that extraterrito-
rial jurisdiction remains the exception (para 72) it established that the ship
was under exclusive Italian jurisdiction (and therefore control) and that
the refugees were de facto treated by Italian military staff.%! Several views
by human rights committees and court decisions seem to point in the di-
rection that embassies might increasingly be viewed in a similar light®2,
even though one difference is that they are established on another state”s
territory. With regard to the latter, probably the strongest pledge can be
found by Judge Pinto de Albuquerque who, in his concurring opinion in
the Hirsi case, emphasizes that whilst there is no duty of providing diplo-
matic asylum, international human rights law may demand that, under
certain circumstances of extreme danger, asylum seekers be granted visa to
enter the territory.”

‘For instance, if a person in danger of being tortured in his or her
country asks for asylum in an embassy of a State bound by the Euro-
pean Convention on Human Rights, a visa to enter the territory of that
State has to be granted, in order to allow the launching of a proper asy-
lum procedure in the receiving State.”*

It should be interesting to observe the further dynamic development of
case law. In that vein, a major focus is currently placed on the case of
Nabhas and Hadri v Belgium®> which is pending before the ECtHR and
picks up many of the issues that were pertinent in the X and X v Belgium
case.”® Several NGOs have referred to the Court’s case law and argued that
“[whilst there is no right for a non-national to enter or remain in a State,
immigration applications made by individuals outside a Contracting
State’s territory have been found to trigger the jurisdiction of the relevant
Contracting State”.?” However, the authorities inferred are not compelling
and so far do not appear to warrant the conclusion that full jurisdiction is

90 ECtHR Hirsi Jamaa and Others v Italy 2016 App no 27765/09.
91 Idem, 81.

92 Svensén (n 3) 49.

93 Hirsi Jamaa and Others v Italy (n 90) 70.

94 Idem.

95 Nabbhas and Hadri v Belgium (n 45).

96 X and X v Belgium (n 12); see also D Schmalz (n 40).

97 Nabbas and Hadri v Belgium (n 45) p. 1.
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engaged by merely operating an embassy that allows for the filing of visa
applications or by the rejection of such applications. It may be, however,
that the ECtHR will use the opportunity of this case to expand the scope of
the Convention, in particular with regard to the prohibition of inhuman
or degrading treatment (Art 3 ECHR) where positive obligations appear
particularly strong. This would have major legal and political conse-
quences.

Even where jurisdiction is established, the level of human rights protec-
tion is, however, limited. State duties are essentially circumscribed by the
principle of non-refoulement expressed in Art 33 of the 1951 Geneva Con-
vention. This entails that

‘InJo Contracting State shall expel or return (“refouler”) a refugee in
any manner whatsoever to the frontiers of territories where his life or free-
dom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion’.%3

Art 14 para 1 of the UDHR states that ‘Everyone has the right to seek
and enjoy in other countries asylum from persecution’. Whilst that norm
never became binding and anyway does not stipulate a state obligation to
grant asylum®®, human rights treaties provide duties of protection that
have added further substance to the non-refoulement principle.

This principle, which is hence supported and enhanced by international
human rights law,'% is clearly applicable in the case of territorial jurisdic-
tion, ie where an applicant has entered another state’s territory. The no-
tion of sending someone back appears to suggest a relation to territory.
However, the case law mentioned above seems to indicate that non-re-
foulement may also concern cases of extraterritorial jurisdiction.!®! The
ECtHR concedes that refoulement (or in this case expulsion) is, like juris-
diction, ‘principally territorial’; however it adds that,

‘{wlhere as in the instant case, the Court has found that a Contracting
State has, exceptionally, exercised its jurisdiction outside its national
territory, it does not see any obstacle to accepting that the exercise of

98 See P Weis, The Refugee Convention 1951: The Traveaux Preparatoires Analysed
With A Commentary <www.unhcr.org/4ca34be29.pdf> accessed 31 July 2019.

99 T Gammeltoft-Hansen ‘The Right to Seek — Revisited. On the UN Human
Rights Declaration Article 14 and Access to Asylum Procedures in the EU” Euro-
pean Journal of Migration Law (2008), 446; Ogg (n 4) 84.

100 See Svensén (n 3) 19.
101 See furthermore Svensén, who speaks about the ‘expansion of the extraterritorial
scope of the principle of non-refoulement’ (n 3) 62.
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extraterritorial jurisdiction by that State took the form of collective ex-

pulsion’.102

One factor that may influence the assessment of a case is whether asylum is
sought in an embassy that is situated in the country where the persecution
occurs or elsewhere.!9 In the former case the problem is whether this sce-
nario lies within the rationale of the Geneva Convention. In the latter case,
where the applicant has already managed to leave the country where he or
she was under threat of persecution!®, it may be less likely that the lack of
help in the embassy will directly lead to severe suffering, since the respon-
sibility of the embassy”s host state will normally have been engaged any-
way. Whether that responsibility is in each case effectively discharged is, of
course, another question.

The bottom line is that, with some and probably increasing limitations,
states can still largely control to what extent operation of their embassies
entails subjecting them to the observation of human rights guarantees vis-
a-vis their foreign visitors. As the X and X case shows, extraterritorial obli-
gations are often triggered where states have accidentally not limited their
jurisdiction sufficiently, which is quite unsatisfactory when considering
the human distress and suffering that embassies are witnessing. Obviously,
the state of origin has human rights obligations as well, and if it lives up to
them such disruptive effects do not occur. Failure to do so cannot place all
the burden on other states. Extraterritorial human rights obligations may
easily overburden states. One should not infer them light-heartedly from
existing guarantees which states have largely limited to their own territory.
Nevertheless, the resulting double-standard is frustrating. Hence, a step-
wise widening of the effective control doctrine by either interpreting it
widely or by replacing it with notions such as influence (as stipulated un-
der the Maastricht Principles) might be appropriate. That means that
where a state has an influence on the human rights situation on a foreign
territory, and be it only by operating an embassy that can provide some re-
lief, it may under certain circumstances be under an obligation to act ac-
cordingly.

102 Hirsi Jamaa and Others v Italy (n 90) 70. See on this matter further the detailed
analysis by Ogg (n 4) 106 ff.

103 For this see for example Svensén (n 3) 62 ff.

104 X and X v Belgium (n 12) para 20.
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2.4 Inside Jurisdiction and/or Territory, but Outside Full Human Rights
Protection

To the extent that human rights provide an extraterritorial right to file an
application for protection in embassies or to enter the territory for that
purpose and to not be subjected to treatment that is contrary to the non-
refoulement principle, the level of protection appears to be quite the same
as under territorial jurisdiction. This seemingly happy conclusion is, of
course, subject to a number of major constraints: First, embassies are the
rare exception of how states can be addressed outside their territory. Sec-
ond, their rules will often exclude the filing of asylum applications so that
no de iure jurisdiction is established. Cases where applications for short
term visa are admissible (which might serve to enter the country in order
to then apply for asylum) are (as the X and X v Belgium case shows) on the
borderline and will probably still generate much dispute — they are certain-
ly no reliable basis. In a way one might even be inclined to argue that
states use the law as a shield against having to apply human rights stan-
dards.

Finally, even where asylum or some other status of (subsidiary) protec-
tion is granted, this does not give individuals any guarantee to be protected
in the same way that citizens or other inhabitants with a permanent right
of residence are. Even if a person enters a country physically or otherwise
manages to be subjected to its jurisdiction this does not mean that they are
admitted to a ‘paradise of human rights protection’, because the level of
protection is largely dependent on their right to reside in that country. The
strongest guarantee of that right of residence is usually citizenship, fol-
lowed by a multitude of other categories of status that can provide similar
or slightly less protection.!%

As long as refugees do not obtain such a status, their enjoyment of
rights may be of a temporary nature only, ending upon lawful termination
of their residence, subject to the non-refoulement requirement. The limita-
tions that human rights place on sovereignty do not curtail the sovereign
right of nations to decide about whom they should apply to that follows
from conferral of rights of residence. As long as individuals do not enjoy
an entrenched position as citizens, states can essentially decide to strip
them of their human rights protection (again within the limits of the non-
refoulement principle) by terminating their residence. This shows the dis-
crepancy between claims for universality and actual limits of access which

105 See for instance G Goodwin-Gill (n 7) S1fF.
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make human rights, in some way, a privilege. The inherent limitations of
fundamental rights protection certainly help to protect state sovereignty
which includes its right to protect the borders and decide who will enter
the territory. Even in a globalized world where borders have in many re-
gards been increasingly put in perspective, this right continues to provide
an important function. Nevertheless, this sharp dividing line is very unsat-
isfactory when looking at the idea of human rights per se, even though it
seems very unrealistic to solve all problems of human suffering through an
expansion of human rights law.

The legal reasoning behind restricting the scope of human rights appli-
cation is to assume an inherent limitation of state responsibility for actions
by other states, even where one’s own action or omission is likely to ex-
pose the person to situations that by themselves constitute human rights
violations. Obviously, it might be an immense overburdening to place a
demand on each state to guarantee perfect enjoyment of human rights
worldwide to the maximum extent of what domestic resources can afford.
It might endanger social cohesion and lead to the opposite, namely an in-
creasing opposition to human rights claims. One should also keep in mind
that human rights “are not the cure to all ills”, and that there are other
means of legal protection such as international humanitarian and criminal
law.106

That being said, the current doctrines that limit the applicability of hu-
man rights rather strictly to domestic situation do not fully live up to the
notion of universal protection which the Bill of Rights and its underlying
ideas are supposed to afford.

Conclusion and Outlook

There is, de lege lata, still no general human rights duty to provide for hu-
manitarian admission through visas, as states, according to their sovereign-
ty, may essentially still limit the extraterritorial scope of their human
rights. In addition, even after arrival in a foreign country, there is no guar-
antee that a person enjoys the same human rights protection as nationals
or accepted permanent residents. The human rights idea may ultimately
suffer a damage or even make a mockery of itself if it does not offer proce-
dures/mechanisms that allow a broader and more reliable access to enter
the human rights regime. Exposure to high physical risks is no appropriate

106 Besson (n 44) 884.
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limitation of the number of applications that may validly reach a country.
This shows that a coordinated international effort is necessary de lege feren-
da to expand the human rights regime. In light of persisting controversies,
e.g. on the Global Compact, such a consensus appears rather unlikely at
the moment. If we overstretch the human rights claim we may dilute the
existing level of protection and frustrate the effort of states. Still, if no fur-
ther steps are taken by the states to allow people to enter the human rights
regime, the result may be that people will have to risk their life to enter a
country. For people who are somehow unable to do so this would just be
‘bad luck’. It appears very doubtful that such a rather cynical approach
might be a solution. From the perspective of universal human rights law
the claim for humanitarian visas in the X and X v Belgium case is a paradig-
matic example of the rupture that is created by double standards. In that
sense human rights might almost be criticized as becoming, to some ex-
tent, another way of richer nations to protect their welfare, with attempts
to strengthen true universalism of the human rights claim being refuted
where they appear. The divergence between the opinion of the Advocate
General and the Court in the X and X and the long list of observations by
Member States!?” might serve to illustrate this at least to some extent.

Since states have been cautious to limit their international human rights
obligations de lege lata, the regime on the protection of migrants urgently
requires reform. Whilst international practice as shown in decisions by hu-
man rights courts and committees has increasingly alleviated some of the
pressure by a rather wide or even expansive reading of pertinent provi-
sions, their wording and underlying state consensus poses certain limits to
that endeavor. As much as one might wish to expand this scope further,
one cannot replace the lack of state consensus by an increasingly expansive
construction of treaty provisions. There may well be, as Den Heijer puts it,
an ‘emerging consensus among international courts and supervisory bod-
ies that human rights constitute a paramount code of conduct for all state
activity’'%8, However, the case law to some extent evokes the impression
that it does not build upon a coherent doctrine but rather attempts to rem-

107 See X and X v Belgium (n 12), observations were issued by the Governments of
Austria, the Czech Republic, Belgium, Denmark, Estonia, Finland, France, Ger-
many, Hungary, Malta, the Netherlands, Poland, Slovakia and Slovenia and the
European Commission.

108 Den Heijer (n 3) 62.
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edy very specific situations of injustice.!” Where the situation is somehow
grave enough courts and committees appear to lean towards triggering the
non-refoulement obligation. This is, indeed, a very human behavior that
deserves respect, and it certainly appeals to the human rights idea as such.
But it may also express a certain helplessness resulting from the fact that
the law is so far away from effectively protecting human rights in situa-
tions of terrible distress. This puts judicial and quasi-judicial bodies in a sit-
uation where on the one hand they may want to provide relief, but on the
other hand must not stretch the existing provisions too much in order to
maintain credibility und to respect the limits of the (existing) law.

Therefore, one needs to think further in the direction of changes de lege
ferenda, ie to generate a new and stronger consensus in the first place. The
Global Compact and the New York Declaration are very important stipula-
tions of that request. The Compact emphasizes human rights in many of
its sections, e.g. in para 15 (f):

‘The Global Compact is based on international human rights law and
upholds the principles of non-regression and non-discrimination. By
implementing the Global Compact, we ensure effective respect for and
protection and fulfilment of the human rights of all migrants, regard-
less of their migration status, across all stage of the migration cycle.” 10

This is preceded by various sections in the New York Declaration.!!! One
may hope that, in spite of all the criticism that have accompanied them,
these documents may pave the way for future regulation which comes to

109 As Den Heijer (n 3) 60 points out: ‘Discussions on the extraterritorial applica-
tion of human rights have been burdened with a substantial amount of concep-
tual confusion, in particular in respect of the relationship between the meaning
and functions of the notions of territory, jurisdiction and sovereignty within the
body of human rights law.’.

110 Global Compact for Safe, Orderly and Regular Migration, UN A/Res/73/195.

111 New York Declaration for Refugees and Migrants, UN A/Res/71/1, e.g. para 26,
which reads: “‘We will continue to protect the human rights and fundamental
freedoms of all persons, in transit and after arrival...” or para 41: ‘We are com-
mitted to protecting the safety, dignity and human rights and fundamental free-
doms of all migrants, regardless of their migratory status, at all times’. Similarly
in para 42: “‘We commit to safeguarding the rights of, protecting the interests of,
and assisting our migrant communities abroad, including through consular pro-
tection, assistance and cooperation in accordance with relevant international
law.” But this also includes ‘that each State has the sovereign right to determine
whom to admit to its territory, subject to that State”s international obligations’.
(para 42); ‘consider facilitating opportunities for safe, orderly and regular migra-
tion...” (para 57); ‘We reaffirm that international refugee law, international hu-
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grips with the specific vulnerability of migrants resulting from their being
on the move and often falling between regulatory frameworks.

man rights law and international humanitarian law provide the legal framework
to strengthen the protection of refugees.” (para 66).
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Introduction

The examination of humanitarian admission from the perspective of EU
law and policy brings to the fore a number of issues underpinning the
EU’s migration and asylum system. This chapter will examine three dimen-
sions of this regime: the character of the EU visa regime and asylum frame-
work and the challenges to which it gives rise for third-country nationals
who wish to travel safely and legally, to seek asylum; the possibility for
those individuals, often in dire need of protection, to rely on EU funda-
mental rights and international human rights; and the significance at-
tached to the sovereignty-sensitive character of allowing access to Member
State territory.?

This chapter will examine these issues in light of the European Court of
Justice (EC]) case of X and X3 and the EU legal framework that underpins
and shapes the discourse on the issuance of visas on a humanitarian basis
by the authorities of EU Member States. It proceeds in the following four
steps. Firstly, the facts of the X and X case are briefly set out, in light of the
contours of the EU acquis on the application and issuance of visas. This
brief outline will facilitate the second step, in which the understanding of
the concept of the humanitarian visa as a Protected Entry Procedure is set
out. Thereafter, the divergent reasoning of the Advocate General (AG) and
Court in X and X will be examined, and the protections afforded to indi-
viduals seeking asylum under the EU legal framework and its interrelation
with international law, assessed in this light.# Fourthly, the focus shifts to
the scope and application of the fundamental rights dimension of EU legal
protections, namely the Charter of Fundamental Rights (hereinafter
CFR),’ in the context of applications for humanitarian visas. Finally, legal
and political (that is to say, with some general comments as to which insti-

2 See L Ypi, ‘Borders of Class: Migration and Citizenship in the Capitalist State’
(2018) 32 Ethucs and International Affairs 141, 144, and highlighting the class dimen-
sions of migration, which are often obscured in discourses on immigration.

3 Case C-638/16 PPU X and X EU:C:2017:173.

4 A key issue appears to be one of fragmentation in protections afforded to individu-
als in light of the objectives of different legal regimes; this characteristic will not be
discussed further here however.

5 The CFR codifies fundamental rights protected in the EU in a single document.
While proclaimed in 2000, the CFR was attributed the status of primary law in Art
6(1) Treaty on the EU (Treaty of Lisbon amending the Treaty on European Union
and the Treaty establishing the European Community (European Union [EUJ)
[2007] OJ C306/1).
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tution should be responsible for such decision-making) conclusions are
drawn from the analysis undertaken in light of the reforms in EU law.

Between a Rock and a Hard Place: The Plight of the Syrian Family and the
Externalisation of Border Control by the EU

This section sets out the limitations of the framework for making claims
for asylum, the fundamental characteristics of the EU visa regime, and the
problems these regimes pose in respect of the circumstances of the Syrian
family in the case of X and X.

The EU Treaties set out that the Union policy on asylum and migration
should be governed by the principles of solidarity and fair sharing of re-
sponsibility between the Member States in Art 80 TFEU; moreover, as re-
gards the absence of internal border controls, Art 67(2) TFEU provides
that the EU should ‘frame a common policy on asylum, immigration and
border control, based on solidarity between Member States which is fair
towards third-country nationals’. The adherence to these principles as well
as the notion that the Union should aim to facilitate managed migration as
well as provide, where relevant, for safe, legal and controlled migration
(both for people in need of protection and to deal with labour market
needs)®, and ensure respect for the right to claim asylum, have increasingly
been called into question.” These issues have come to the fore in the last
decade as increasing numbers of individuals fleeing conflict zones in
Africa, Asia and the Middle East, have sought to reach EU Member State
territory in order to make claims for asylum. In the absence of finding a
safe and legal way to do so, they have turned to irregular means of migra-
tion including smuggling, resulting in devastating losses of life at sea. The
following section will briefly set out the rules of the EU’s Common Euro-
pean Asylum System (CEAS) and its visa regime in order to identify some
of the problems faced by third country nationals seeking to make claims
for asylum in a Member State of the EU.8

Before examining these issues further, it should be noted that the EU,
and its Member States, have made considerable efforts in recent years to ex-

6 European Parliament, ‘Briefing - Legal Migration to the EU’ PE 635.559 (Brussels,
2019).

7 See for example, E Guild, C Costello, M Garlick and V Moreno-Lax, ‘Enhancing
the CEAS and Alternatives to Dublin’ Study for the LIBE-Committee of the Euro-
pean Parliament (Brussels, 2015).

8 It should be noted that this analysis is by no means exhaustive.
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ternalise® its border controls. Indeed, the case of X and X illustrates the re-
lationship between this externalisation and the application of EU law, and
especially fundamental rights protections. This externalisation derives snter
alia from national and EU policies that have an impact outside the borders
of territorial Europe and the extension of the EU’s ‘external’ borders far be-
yond its Member States’ territories.!” The overarching aim of these policies
seems to be to ensure that third-country nationals do not leave those third
countries through irregular means or, if they do, that they are returned.
Notwithstanding that the EU is engaged in active externalisation in this
field, the judgment in X and X unfortunately ensures that these law and
policy actions are kept outside the scope of Union law, with the conse-
quence that third-country nationals cannot access either the EU or the
ECJ’s jurisdiction.

The Common European Asylum System (CEAS)

The right to asylum was recognised in the 1951 Geneva Convention Relat-
ing to the Status of Refugees'! and is now also established in Art 18 CFR.
In the Treaty of Amsterdam,!? the Member States transferred competences
to the EU (then European Community) in the field of asylum, providing
foundations basis for the development of rules on asylum from its interna-
tional law basis to the EU acquis. Established initially in 1999, the CEAS
has been under an almost constant process of reform. Increasingly, in light
of the humanitarian crises surrounding asylum claims made in EU Mem-
ber States, it has been subject to criticism from a number of perspectives.
This chapter does not provide for detailed information on the functioning
of the CEAS but rather aims to set out how it operates in line with the EU
rules on visas in light of the X and X case.

9 As well as to privatise and securitise its policy and law; see T Spijkerboer, ‘Bifurca-
tion of People, Bifurcation of Law: Externalization of Migration Policy before the
EU Court of Justice’ (2017) 31 Journal of Refugee Studies 216.

10 Including for example, requirements that airlines check visas and travel documen-
tation (and consequent sanctions), requirements on third countries to take back
individuals who have attempted to immigrate to Europe, patrols outside of the
territorial seas of EU Member States and indeed in third country territorial wa-
ters.

11 Convention relating to the Status of Refugees (United Nations [UN]) 189 UNTS
137, UN Reg No [-2545, [1954] ATS 5, Cmnd 9171.

12 Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Es-
tablishing the European Communities and Related Acts, O] 1997 C 340.

80

(o) ENR


https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Chapter 2: Humanitarian Admission and the Charter of Fundamental Rights

The CEAS is made up of a number of pieces of EU legislation.!? Given
that the EU (Schengen area) is a space within which individuals who are
on its territory can freely move across open borders, it has long been con-
sidered that there is a need for common EU rules to govern it and to en-
sure the existence of a strong external border. Each piece of legislation thus
aims to provide for common rules, harmonising common minimum stan-
dards for the making and granting of asylum. The CEAS has the objectives
to ensure that asylum seekers are treated fairly, that there is equality of out-
come regardless of where the application is made, and that the responsibil-
ity for asylum applications is shared between Member States. The EU thus
aims to be an area of protection for individuals seeking asylum. Whether
these objectives are satisfied has long been called into question. Neverthe-
less, the CEAS is largely envisaged as providing a framework for the gover-
nance and cooperation of interstate relations, and not necessarily for indi-
vidual protection. The component part most relevant to the issues ex-
plored in this chapter is the Dublin III Regulation, the most recent version
of which came into force in 2013.14 The Dublin III Regulation establishes
the criteria by which Member States should be allocated the responsibility
for the processing of claims for asylum, aims to ensure that problems po-
tentially arising in national asylum systems from migration crises can be
managed’’, and aims to ensure the protection of asylum seekers in this
process.

The Member State on whose territory an asylum claim is made may not
necessarily be responsible for the handling of that claim however. As such,
in the first place it is necessary that every Member State is able to assess and

13 Including, amongst others: the revised Asylum Procedures Directive 2013/32/EU;
the revised Reception Conditions Directive 2013/33/EU; the revised Qualifica-
tions Directive 2011/95/EU; the revised EURODAC Regulation (EU) No
603/2013 and the revised Dublin Regulation (EU) No 604/2013 (Dublin III or
Dublin regime).

14 The Dublin III Regulation has been subject to ongoing discussions since its adop-
tion (http://www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-
on-migration/file-jd-revision-of-the-dublin-regulation/12-2016); see also the pro-
posal of 4 May 2016 of the European Commission for a revised Regulation
COM(2016) 270 final (https://ec.europa.eu’home-affairs/sites/homeaffairs/files/
what-we-do/policies/european-agenda-migration/proposal-implementation-pack-
age/docs/20160504/dublin_reform_proposal_en.pdf).

15 To prevent, per recital 22 Dublin III, ‘a deterioration in, or the collapse of, asylum
systems’. The Dublin IIT Regulation includes an early warning, preparedness and
crisis management system to ensure that problems in national systems can be
identified and dealt with, and that Member States dealing with a high number of
applications can be provided with assistance.
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determine whether it is responsible for the examination of a claim.!¢ The
Dublin regime is based on the principle that only one State is responsible
for examining an asylum claim, and that the responsible State is under an
obligation to ensure effective access for individuals to its asylum proce-
dure. As such, it intends to facilitate the operation of an efficient system
for dealing with asylum claims, the speedy determination of which dictates
that a single and clearly identifiable Member State is responsible for the
quick resolution of those applications.!” It provides that Member States
can make transfer decisions by which individuals can be transferred to the
Member State that is responsible for processing his or her claim for asy-
lum.

Fundamentally for this chapter, Art 3(1) Dublin III sets out that applica-
tions for asylum must be made either at the border of, or on the territory
of a Member State by the individual seeking asylum. Per Arts 3 of the Asy-
lum Procedures Directive, governing applications for international protec-
tion, the directive applies only to requests made on the territory, at the
border, in the territorial waters or in the transit zones of the Member
States; it does not apply to requests made at their representations and
Member States are not obliged to allow such applications.!® Under the
Dublin regime, third-country nationals, who wish to make a claim for asy-
lum in an EU Member State, cannot do so on the territory of their state of
origin, or another third State.!” Chapter III of the Regulation sets out a hi-
erachical set of criteria for determining which single Member State is re-
sponsible, from family members, to recent residence permit or visa posses-
sion, to the entry into the Member State of the EU. Asylum seekers should
apply for asylum in the first country they enter, i.e. cross the EU’s external

16 Member States are entitled and free to examine any asylum claim made on their
territory, even if that Member State would not be the one to which the claim
would be allocated under the Dublin III Regulation.

17 The Dublin regime sets out the criteria (in hierarchical order) for establishing and
allocating responsibility to Member States. The general rule is that asylum seekers
should apply for asylum in the first country they enter unless they have family
elsewhere or another country has issued a residence permit or a visa. Currently,
the criterion most applied is that of illegal entry or stay in a Member State — that
is, of the country of first entry into EU territory.

18 Directive 2013/32 on common procedures for granting and withdrawing interna-
tional protection. The scope Directive 2013/33/EU laying down standards for the
reception of applicants for international protection, per Art 3, is similar.

19 Indeed, in line with Art 1(2) 1951 Refugee Convention, the term applies,
amongst other criteria, to those persons who are outside of the country of their
nationality.
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border, unless they have family elsewhere or another Member State can be
designated in light of the criteria set out at Chapter III. The rule in Art 3(2)
is that, where no Member State can be identified as responsible on the ba-
sis of these criteria, the first Member State in which an application is made
shall be responsible. Applicants can be transferred to the Member State
that has been indicated to be primarily responsible.?’ The Dublin III Regu-
lation may result in different Member States being faced with processing
different numbers of asylum applications. In light of this, Relocation Deci-
sions have been introduced to relocate asylum seekers; for example, in
2015, 160,000 asylum seckers were moved from Italy and Greece to other
EU Member States.?! According to Eurostat, in 2017 and 2018, the States
with the highest number of first-time applicants were Germany, France,
Greece, Spain, and Italy.?2

Schengen and the EU Legal Framework on Visas

The Schengen area, established on the basis of the Schengen Agreement
1985,23 covers the territory of 22 Member States, 4 associated States and
over 4 million square km of European “territory”. The Schengen area is
one without internal borders,”* meaning that those who can enter it
(whether citizens or residents of EU Member States, or visitors to the EU)

20 Unless, per Art 3(2)(2), ‘there are substantial grounds for believing that there are
systemic flaws in the asylum procedure and in the reception conditions for appli-
cants in that Member State, resulting in a risk of inhuman or degrading treatment
within the meaning of Article 4 of the Charter of Fundamental Rights’.

21 Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional
measures in the area of international protection for the benefit of Italy and Greece
and Council Decision (EU) 2016/1754 of 29 September 2016 amending Decision
(EU) 2015/1601 establishing provisional measures in the area of international pro-
tection for the benefit of Italy and Greece.

22 See Eurostat, ‘Main Countries of Destination’; available at: https://ec.europa.eu/
eurostat/statistics-explained/index.php?title=File:Number_of_(non-EU)_asy-
lum_seekers_in_the EU_and_EFTA_Member_States, 2017_and_2018_(thou-
sands_of_first_time_applicants)_YB19.png.

23 Agreement between the Governments of the States of the Benelux Economic
Union, the Federal Republic of Germany and the French Republic on the Gradu-
al Abolition of Checks at their Common Borders [2000] O] L239/13.

24 Under Schengen, the Member States can introduce temporary border controls in
the event of a threat to public policy or internal security. It must be exceptional
and proportionate, limited in term and be limited to the very minimum required.
The Commission can issue an opinion as to the choices of the Member States to
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can travel freely therein. This freedom nevertheless depends on the type of
visa issued and the restrictions attached to it; visas with a limited territorial
validity, including for example, a humanitarian visa issued on the basis of
Art 25 Visa Code, allows only for travel to the Member State that issued
the visa. As a result, it has been deemed necessary that the external Schen-
gen border is strong and that checks are made on travellers who enter and
exit it.2> These checks and controls are organised and coordinated by the
EU’s Frontex agency (the European Border and Coast Guard Agency) and
the Member States.?¢ According to the amended Regulation by which it
was established,?” the Agency should operate in line with ‘respect for fun-
damental rights and international protection’.?® For the most part, these
controls take place at the border of the territory of the EU. However, in-
creasingly they are being externalised. This control might be exercised by
the Member States’ authorities, or by Frontex together with the authorities
of a third State. This externalisation can be identified in Frontex’s opera-
tion on the territory of a third State, facilitated by Status Agreements; the

introduce such controls. The bases on which such controls can be introduced are
set out in Arts 26 — 29 of the SBC). This was done, for example, by certain Mem-
ber States in light of the humanitarian crisis related to immigration from a num-
ber of countries.

25 Art 8 Regulation (EU) 2016/399 of the European Parliament and of the Council
of 9 March 2016 on a Union Code on the rules governing the movement of per-
sons across borders (Schengen Borders Code) sets out that checks should be un-
dertaken on cross-border movement at the external Schengen borders.

26 FRONTEX aims to secure cooperation between Member States. It primarily coor-
dinates operations to help Member States in managing flows of migration. These
include operations coordinated by the Frontex Agency at sea are governed by
Regulation 656/2014, which establishes rules on interception, rescue and disem-
barkation. EUROSUR (European Border Surveillance System) is a mechanism
that helps Schengen countries to establish an operational and technical frame-
work, to work against cross-border crime, to prevent unauthorized border cross-
ings and to reduce the deaths of migrants at sea.

27 Regulation (EU) 2016/1624 of the European Parliament and of the Council of 14
September 2016 on the European Border and Coast Guard and amending Regu-
lation (EU) 2016/399 of the European Parliament and of the Council and repeal-
ing Regulation (EC) No 863/2007 of the European Parliament and of the Coun-
cil, Council Regulation (EC) No 2007/2004 and Council Decision 2005/267/EC,
OJ L 251, 16.9.2016, p. 1.

28 Art 34 Regulation (EU) 2916/1624 refers to the 1951 Geneva Convention, as well
as the CFR and ‘relevant international law’; see further, O de Schutter, ‘The Im-
plementation of the Charter of Fundamental Rights in the EU Legal Framework’
Study for the DG for Internal Policies, Committee on Constitutional Affairs, PE
571.397, 42-46.
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first instance of such an exercise derives from the joint operation of Fron-
tex and Albanian border guards on the Greek-Albanian border from May
2019.%°

The Schengen Border Code®® and a common visa policy, by which the
EU structures its migration regime through its relations with third States,
governs the crossing of Schengen’s external border, transits through Schen-
gen States and short-term stays in Schengen States. This framework pro-
vides for common rules to be applied in governing external border checks,
entry requirements and duration of stays in the Schengen area and be-
yond;®! it establishes which nationals need a visa and those who do not.
The EU Visa Code3? encompasses a list of those countries whose citizens
require a visa to enter Schengen, and those for whom a visa can be waived,
on the basis of visa waiver agreements between the EU and non-EU
States.3 Nevertheless, it also aims to ensure that persons with a legitimate
interest in entering the EU will be able to access and enter EU territory.
The EU Visa Code and the Schengen Border Code34 establish harmonised
conditions and procedures for the issuance of short-stay visas (of less than
90 days in a 180-day period).>’ Visas for long periods and the issuance of
residence permits are governed by national rules and remain matters to be
determined by the Member States.?¢

29 Status Agreement between the European Union and the Republic of Albania on
actions carried out by the European Border and Coast Guard Agency in the Re-
public of Albania 10290/18. See the press release of the European Commission,
‘European Border and Coast Guard: Launch of First Ever Joint Operation Outside
the EU’; available at: http://europa.eu/rapid/press-release_IP-19-2591_en.htm?
utm_source=NEWS&utm_medium=email&utm_content=1st+section+2nd+story
+eu&utm_campaign=-HQ EN_therefugeebrief external 20190522.

30 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9
March 2016 on a Union Code on the rules governing the movement of persons
across borders (Schengen Borders Code).

31 The United Kingdom and Ireland have an opt out from EU visa rules and rather
apply their own visa policies.

32 EU Visa Code Regulation (EC) 810/2009.

33 Negotiations are generally bilateral; and the EU aims at visa reciprocity with non-
EU countries per Regulation 1289/2013.

34 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9
March 2016 on a Union Code on the rules governing the movement of persons
across borders (Schengen Borders Code).

35 A short stay for non-EU citizens is defined as a stay of 90 days within a 180-day
period; this has been applicable since October 2013.

36 The EU has a legal competence to adopt legislation to regulate the issuance of
long-term visas or permits (Art 79(2)(a) TFEU) but has not yet adopted legislation
on this basis.
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A Schengen Visa is a short-stay visa that allows for travel in and across
the 26 Schengen States.?” It can either be issued for transit through or an
intended stay in a Schengen State or transit through a transit area of an air-
port. Applications for short-term visas have to be made in the embassy or
the consulate of the country that the applicant intends to visit.3® If appli-
cants intend to visit more than one country, the application should be
made in the embassy or consulate of their main destination, though visas
are generally valid for the entire Schengen area. One exception is the limi-
ted territorial visa, of which the visa issued on a humanitarian basis
(amongst others bases per Art 25(1) EU Visa Code), to which the chapter
turns below, is one example. Without delving further into its operation, it
is simply worth noting that the applications of the rules of the CEAS may
function so as to generate streams of irregular travel into the EU. That is to
say, the EU rules do not facilitate the regulated arrival of asylum seekers to
EU territory and only apply once the individuals reach the territory of the
EU Member States; rather, individuals seeking asylum usually enter into
the territory of an EU Member State without the documentation required,
i.e. in most cases without a visa, or using unauthorised points to cross from
one State to another. The resulting difficulty is reflected in mixed flows of
asylum seekers and irregular migrants.®

Protected Entry Procedures and Humanitarian Visas

The EU visa regime is a mobility scheme for short-stay visits.° It is not asy-
lum seeker-specific. That is to say, EU law does not provide for a separate

37 The Visa Code as well as other pieces of legislation provides for certain conditions
that must be satisfied for a visa to be issued.

38 The usual requirements for a visa are set out in the Schengen Borders Code and
Art 19(4) of the EU Visa Code.

39 European Parliament, ‘EU Legal Framework on Asylum and Irregular Migration
‘On Arrival’ - State of Play’ PE 551.333 (Brussels 2015), 5.

40 It is worth noting that humanitarian visas exist in both EU and States, outside of
the EU, including for example Brazil. L Lyra Jubilut, C Sombra Muifios de An-
drade and A de Lima Madureira, ‘Humanitarian Visas: Building on Brazil’s Expe-
rience’ (2016) 53 Forced Migration Review (https://www.fmreview.org/communi-
ty-protection/jubilut-andrade-madureira#_ednl). The existence of humanitarian
visas in certain EU Member States has been set out in Ul Jensen, ‘Humanitarian
Visas: Option or Obligation?’ (2014) Study for the LIBE Committee of the Euro-
pean Parliament, 41. He notes that such visas are issued on a discretionary basis
by the national authorities.
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procedure to allow refugees who seek to make a claim for asylum in one of
its Member States, to travel to its territory legally and safely. Individuals
who wish to travel to the EU in order to make a claim for asylum in an EU
Member State have to apply for a visa under the grounds set out in the EU
Visa Code for the type of visa potentially relevant to individuals of their
status. The judgment in X and X brings to the fore the question of whether
individuals seeking asylum will be able to apply for a visa to travel to the
EU. The combination of the EU policy and law on visas, together with the
Schengen system, and carrier sanctions requiring individuals travelling to
the EU from third States show documentation to their transport operate,
give rise to the problem of the ‘foot in the door’ to the EU.#! Certain
mechanisms are, or have been until the judgment in X and X, envisaged in
EU law and policy to facilitate safe and legal access to the territory of the
EU Member States. Known as Protected Entry Procedures, these aim ...]
from the platform of diplomatic representations, [to allow] a non-national
to approach the potential host state outside its territory with a claim for
asylum or other form of international protection, and to be granted an en-
try permit in case of a positive response to that claim, be it preliminary or
final’.4?

Protected Entry Procedures, including visas issued on humanitarian
grounds, have a number of aims, one of which is the promotion of safe
and legal avenues to access the territory of EU Member States.** One exam-
ple of a Protected Entry Procedure is a visa issued on the basis of Art 25(1)
EU Visa Code which provides that Member States can derogate from the
usual requirements to be fulfilled for the issuance of such documents. Art
25(1) provides that a short-stay Schengen limited territorial validity (LTV)
visa can be ‘issued exceptionally...(a) when the Member State concerned
considers it necessary on humanitarian grounds, for reasons of national
interest or because of international obligations’.

41 Moreover, data seems to indicate that the numbers of individuals arriving in the
EU from third States by air transport and being denied entry has declined consid-
erably in recent years. See T Spijkerboer, ‘Bifurcation of People, Bifurcation of
Law: Externalization of Migration Policy before the EU Court of Justice’ (2017)
31 Journal of Refugee Studies 216, 13. As Spijkerboer notes, it is unclear that there
has been a similar decrease in those trying to reach the EU territory irregularly.

42 G Noll et al, ‘Study on the Feasibility of Processing Asylum Claims Outside the
EU’ (2002) The Danish Centre for Human Rights: Study for the European Com-
mission, 3.

43 Fundamental Rights Agency, ‘Legal Entry Channels to the EU for Persons in
Need of International Protection: A Toolbox’ (2015) Fundamental Rights Agency
- Focus.
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Art 25(1) EU Visa Code provides a basis upon which an LTV visa can be
issued exceptionally where the concerned Member State considers it neces-
sary — for the above-mentioned reasons — to do so, derogating from ‘the
principle that the entry conditions laid down in Article 5(1)(a), (c), (d) and
(e) of the Schengen Borders Code must be fulfilled’,** as well as the admis-
sibility requirements for short-term access to the territory in Art 19 EU
Visa Code®. These admissibility requirements are standards that asylum
seekers may not be able to satisfy because they lack the required docu-
ments or the resources to obtain them. While Art 25(1) may provide a ba-
sis for the relaxation of those standards in certain, limited circumstances,*6
it cannot be said that its purpose is to provide a basis for the issuance of
humanitarian visas to asylum seekers.#” Indeed, as examined below, the
Court in X and X found that this was not the case. It is worth noting that
where a visa is issued on humanitarian grounds, an initial assessment of
these grounds is conducted in the embassy or consulate of the Member
State; this does not constitute or relate to the application for asylum. In-
deed, a separate and distinct assessment is made for asylum; in line with
Art 3(1) Dublin III, the asylum procedure can only be conducted in the
country in which refuge is sought after the asylum seeker reaches that terri-
tory. What is unclear is the determination of the exact criteria of Art 25(1)
EU Visa Code, that is, the basis on which an LTV visa might be issued,
both as regards humanitarian considerations and the relevant international
obligations. It was these questions that came before the ECJ in X and X;
moreover, following X and X, one must now ask in which circumstances
such a visa might be issues on humanitarian grounds.

While the EU Visa Code provides the basis in EU law for the issuance of
a humanitarian visa, EU law and policy only covers a certain dimension of
the access to EU Member State territory for third-state individuals. That is
to say, there is a certain set of considerations that should be taken into ac-
count as regards the competence for establishing the requirements and
conditions for short and long-term access to Member State territory, and
moreover, it must be recalled that in all circumstances, the decisions are

44 Art 25(1)(a)(i) EU Visa Code.

45 Art 19(4) EU Visa Code.

46 The humanitarian visa procedures are different from resettlement or other forms
of humanitarian admissions to the territory of EU Member States.

47 Although, as found in the report of Ul Jensen, ‘Humanitarian Visas: Option or
Obligation?” (2014) Study for the LIBE Committee of the European Parliament,
43, a number of Member States do engage Art 25(1) Visa Code as a basis for issu-
ing humanitarian visas to individuals in order to afford international protection.
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made by the authorities of the Member State. The discourse surrounding
obligations to issue short-term visas, including that of the X and X case, can
be said to be a reflection of the need to balance sovereignty of nation states
and the protection under EU and international law of the fundamental
rights of refugees.

The Problem of the ‘Foot in the Door’ to the EU

Before examining further the circumstances of the Syrian family, and the
challenges they, and other, in a similar position, face, the problem of the
‘foot in the door’ to the EU should be unpicked. The problems faced by
individuals seeking asylum are manifold and are often exacerbated by EU
law and policy. The application of the CEAS rules, which dictate that ap-
plications for asylum must be made at the border of or on the territory of
an EU Member State, alongside the EU visa policy, may impede the access
of individuals to procedures by which they can claim asylum in an EU
Member State. By requiring that applications for asylum must be made at
the border of or on the territory of an EU Member State, these rules gener-
ate risks of irregular migration where a visa is not available to individuals.
The operation of these policies may clash with and undermine the funda-
mental rights of migrants,*® including the right to claim asylum, protec-
tion against non-refoulement as well as access to effective judicial protec-
tion, and ultimately result in a loss of human life.

Given that Europe has long been a place in which people have sought
refuge, individuals have — as a result of the absence of safe and legal av-
enues to reach Europe — taken to crossing the Balkans or the Mediter-
ranean illegally. Not only does it mean that individuals have to take con-
siderable risk to reach and enter the territory of EU Member States, it
means that even those who have a good basis for an asylum application
might not be able to reach the EU to make that claim if they cannot afford
to pay a smuggler to get them to Europe or are in an unfit physical state to
make such an arduous journey. This system also dictates that the Member
States located in the Mediterranean or in the Balkans are the first states
that these individuals encounter, with the result that they are obliged to be
responsible for more asylum applications than any other Member State. It
therefore should be noted that this problem of the ‘foot in the door’ not
only contributes to irregular migration but it also gives rise to a dispropor-

48 Set out at Arts 4, 18, 19 as well as 47 CFR.

89

(o) ENR


https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Stephanie Law

tionate number of applications being made in neighbouring third states to
those in conflict as well as in those at which refugees might arrive by sea,
including notably Greece and Italy.*® The CEAS, and especially the Dublin
regime, which are intended largely to govern the relations between States
as regards the management of and exchange of information on applica-
tions for entry to the territory of EU Member States’® and for asylum re-
spectively, have been criticised largely as regards the burden that results on
these particular States.

As a result, individuals who wish to claim asylum in an EU Member
State are faced with two options. The first, unthinkable, but a forced reality
for many: they try to reach the border or territory of a Member State them-
selves. The second, apparently more palatable but often still dangerous and
difficult: they try to make use of mechanisms, established in EU law to fa-
cilitate safe and legal access to the territory of an EU Member State.

The Situation of the Syrian Family

Referred to the European Court of Justice for a preliminary ruling by the
Conseil du Contentieux des Etrangers (the Belgian Council for Asylum and
Migration, hereinafter Belgian Council) in December 2016, the case of X
and X! concerned the obligations on the part of EU Member States to fa-
cilitate safe and legal access for third-State individuals to their territory in
order to allow them to exercise a right to apply for asylum. In particular,
and for the purposes of this chapter, it concerned the existence on the part
of the Member States of an obligation to issue a visa on humanitarian

49 The external dimension of EU asylum law: V Moreno-Lax, Accessing Asylum in
Europe: Extraterritorial Border Controls and Refugee Rights under EU Law (Ox-
ford, Oxford University Press, 2017), T. Gammeltoft-Hansen, Access to Asylum: In-
ternational Refugee Law and the Globalisation of Migration Control (Cambridge,
Cambridge University Press, 2011); G Noll, Negotiating Asylum: The EU Acquis, Ex-
traterritorial Protection and the Common Market of Deflection (The Hague, Kluwer
Law International, 2000).

50 The Visa Information System allows Schengen States to exchange information on
visas, especially in relation to short-term visas. The Schengen Information System
also aims to ensure that data on suspected criminals, as well as individuals who
may not have the right to enter or stay in the EU, on missing persons and on lost
or stolen property can be exchanged. The EU has developed IT systems to facili-
tate this. Another important dimension concerns the need to ensure the security
of travel documents and avoid the possibility that they might be counterfeited.

51 Case C-638/16 PPU X and X EU:C:2017:173.
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grounds to individuals (per Art 25(1) EU Visa Code), where the non-is-
suance of such a visa might otherwise result in the violation of their funda-
mental rights.

The case concerned an Orthodox Christian family from Aleppo, Syria,
who had travelled at great risk to their safety to the Belgian embassy in
Beirut, Lebanon, where they applied for a humanitarian visa that would al-
low them to reach the Belgian territory safely and legally. In support of
their application, they provided evidence that in Aleppo they had been
subject to abduction, beatings and torture, and remained at further risk of
persecution on the basis of their religious beliefs. It was subsequently also
impossible for them to apply for asylum or otherwise financially support a
stay in Lebanon. When making the application for the visa at the Belgian
embassy in Beirut, the family indicated that they intended to apply for asy-
lum as soon as they reached Belgium in line with the CEAS. Their applica-
tion for the visa, a short-term visa with a limited territorial scope on hu-
manitarian grounds,’? was rejected by the Belgian Immigration Office on
the basis that the family did not meet its short-term criteria; rather, they
intended to apply for asylum once they reached Belgium and thus stay
there for the long term.>

Still in Aleppo and with the assistance of a Brussels-based human rights
law firm,>* the family challenged the decision of the Immigration Office
before the Belgian Council for Asylum and Migration, which decided to
make a preliminary reference to the ECJ, asking two questions.> Firstly, it
asked whether the ‘international obligations’ referred to in Art 25(1) EU
Visa Code, included the provisions of the CFR, the ECHR protections and
the provisions of the Geneva Convention, creating de facto a right of entry
for asylum seekers to the territory of a Member State. Secondly, it asked
whether Art 25 EU Visa Code should be interpreted as obliging Member
States to issue humanitarian visas where there is a risk of the infringement

52 Art 25(1) EU Visa Code envisages the possibility of issuing a short-stay Schengen
limited territorial validity visa on humanitarian grounds, grounds of national
interest, or because of international obligations.

53 The maximum number of days for which an applicant would be allowed to stay
in a Member State on a humanitarian visa.

54 For a testimony from the lawyer in charge of the case, see the contribution of
Wibault to this volume.

55 For an explanation, by the First President of the Belgian Council, of the domestic
context surrounding that procedure, see the contribution of Bodart to this vol-
ume.
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of the prohibition of torture, of the right to asylum, of non-refoulement
and of any other international obligations.

The two questions referred to the ECJ by the Belgian Council con-
cerned this access as well as the nature of the protections that shape it. Es-
sentially, the family had argued that Arts 4 (prohibition of torture and in-
human or degrading treatment or punishment) and 18 (right to asylum)
CFR encompass a positive obligation on Member States to issue short-term
visas for humanitarian reasons under Art 25(1) EU Visa Code, so as to
avoid that asylum seekers have to undertake considerable sufferance to
even have access to procedures affording them international protection,
and to avoid the potential violations of Art 3 ECHR and Art 19(2) CFR
(prohibition of torture and principle of non-refoulement) that might arise
were they to remain in a conflict zone. This argumentation gave rise to the
questions referred by the Belgian Council, and in particular, that of
whether Member States are obliged to facilitate access for individuals to
the territory of the EU territory, in order for them to exercise their right to
make a claim for asylum. With the Belgian Council considering that the
applicants could rely on Art 3 ECHR only if they were within Belgian ter-
ritory, the question arose as to whether the exercise of the visa policy could
be understood as an exercise of jurisdiction. The facts of the X and X case
illustrate the problem of the need for individuals to have a ‘foot in the
door’ to the territory of an EU Member State. Access to asylum procedures,
and to the legal protection that they offer, is limited to those who have
managed to reach EU territory or its borders; as has been well document-
ed, in order to reach this position, many thousands of individuals will trav-
el irregularly, and embark on a perilous journey, subjecting themselves to
trafficking and so on, in order to reach this position.

The ECJ’s Interpretation of EU Law

This chapter focuses on the responses of the Advocate General and Court
to these questions, examines the confrontation between the interpretation
of EU law offered by both and evaluates the limits of the Court’s judg-
ment. In light of these limits, this section focuses on the second question
referred, namely on the scope of the application of the EU legal frame-
work, particularly as regards the existence of an obligation on Member
States under EU law and EU fundamental rights law, to issue humanitari-
an visas. For the moment, it should be noted that the first question re-
ferred was left unanswered by both the AG and the Court. This question is
one which has subsequently come before the European Court of Human
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Rights (ECtHR) in the case of MN and Others v Belgium,>® which has simi-
lar facts to the X and X case, and is to be heard in April 2019 before the
Grand Chamber.’” Indeed, the case is also an interesting one from an aca-
demic perspective as it offers two distinct interpretations of EU law from
the AG and the Court, with each drawing opposite conclusions on the
scope of EU law and the resultant obligations on the Member States. The
second question concerns two key issues: the first relates to whether the de-
termination of whether to issue such visas fell within the scope of EU law
so as to trigger the CFR (for the Court, whether the EU’s had a legislative
competence to regulate access to EU territory via short-and long term
visas) and the second to the scope of the discretion held by the Member
States to decide whether or not to grant access to migrants to their terri-
tory. These two issues arise in light of the absence of a relevant uniform
procedure and criteria at the EU and national levels in the determination
of the circumstances in which humanitarian visas might be issued.

In his non-binding opinion, the soon-to-retire AG Mengozzi adopted a
fundamental rights-based approach to his reasoning. The AG held that the
issuance of humanitarian visas fell within the scope of the implementation
of EU law, as it was envisaged by the EU Visa Code; moreover, he reasoned
that the applicants would stay for no longer than 90 days in Belgium on
the basis of that particular visa, as they would subsequently apply for asy-
lum and be resident in Belgium on the basis of that asylum claim. For AG
Mengozzi, the issuance of a visa under Art 25(1) EU Visa Code amounted
to a decision to issue a document to allow for the crossing of the EU’s ex-
ternal border, ‘subject to a harmonised set out rules and...therefore in the
framework of and pursuant to EU law’.’® The discretion afforded to the
Member States in deciding whether to issue a visa on such a basis did not
change this finding.’® As the EU Visa Code was relevant, the matter fell

56 MN and Others v Belgium, App. No. 3599/18.

57 Interestingly, in the case of MN, there was a conflict between the Belgian Office
des Etrangers and the Conseil du Contentieux des Etrangers; when the applicants filed
for an interim injunction in Belgium, asserting that the process of application for
a humanitarian visa had not engaged their fundamental rights concerns, it was
the Belgian Council that issued the injunction and requested that the Office des
Etrangers consider further the possible application of Art 3 ECHR. The Belgian
Cour d’Appel then overturned this decision. For an overview of the case, see D
Schmalz, ‘Will the ECtHR Shake up the European Asylum System?
VerfBlog, 2018/11/30, https://verfassungsblog.de/will-the-ecthr-shake-up-the-europe
an-asylum-system/.

58 Case C-638/16 PPU X and X EU:C:2017:93, para 80.

59 ibid, paras 81-83.
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within the scope of the implementation of Union law, thus triggering the
application of the CFR per Art 51(1).° As a result, he found that where
there is a substantial basis to believe that the refusal of a humanitarian visa
would result in the infringement of the rights set out therein, the discre-
tion of the Member States could be limited. The AG referred in particular
to the potential risk of torture, and of inhuman or degrading treatment (ei-
ther in the third State or via irregular travel to a country in which asylum
might be sought), or the deprivation of the individual to a legal path to be
able to exercise his or her right to apply for asylum. Were substantial
grounds to exist for such a belief, the Member States would be obliged to
issue a visa on a humanitarian basis to that applicant. The AG drew his
conclusions to a close with a powerful and oft-quoted statement setting
out the humanitarian crises of irregular migration, urging the Grand
Chamber of the ECJ to adopt a fundamental rights reasoning, in order to
oblige Member States to issue humanitarian visas to facilitate safe and legal
access to the EU’s territory.!

The judgment of the Court - sitting as the Grand Chamber - differed
considerably from the Opinion of the AG. It considered that the Syrian
family’s application was not for a short-term visa, which would fall within
the scope of EU competence, but rather for a long-term right to stay on
Belgian territory. Visas issued on the basis of Art 25(1) EU Visa Code were
considered by the ECJ only to concern visas issued to allow access to the
territory of a particular Member States for a limited period of time, ‘not
exceeding 90 days in a 180 day-period’.? As such, it held that the applica-
tion made by the Syrian family was not covered by the provisions of the
EU Visa Code and was not a matter of harmonised EU law;%3 instead, the
issuance of such a visa was deemed to be a matter of national law and a
determination for the Member States. Fundamentally, as the Court consid-
ered that the matter was not one in which EU law was being implemented,
it found no trigger for the application of the CFR in line with Art 51(1)
CFR. With this reasoning, the Court shaped its judgment in two ways. On
the one hand, it found that it had no competence to reply on the merits as
there was no issue of EU law at stake. Moreover, the Court avoided a fun-
damental rights analysis of the case, by finding that the matter was not one
by which the Member State was ‘implementing Union law’ in line with

60 1ibid, paras 84 and 88.
61 ibid, para 175.

62 1bid, paras 43-45.

63 1ibid, paras 43-45.
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Art 51(1) CFR, and therefore found no trigger for the application of the
CFR and the rights protection established therein. On the other hand, the
Court found that the issuance or refusal to issue visas that might afford en-
try to a Member States for a period of more than 90 days, even though
these visas might be offered on a humanitarian basis, was a matter of na-
tional, and not EU law.%* As such, there could be no EU law obligation on
the part of Member States to issue such visas even if the facts of the situa-
tion dictated that the individuals making the application might be at risk
of the violation of their rights under the CFR. Instead, Member State au-
thorities are free to decide, in line with national law and policy, whether to
grant such a visa.

The judgment of the Grand Chamber has been criticised for various rea-
sons®. By avoiding a fundamental rights interpretation, the Court instead
framed the issue as one of the EU’s limited legislative competences as re-
gards long-term access to Member State territory. The Court adopted a
strictly formal reasoning, starting from the notion that EU law has not en-
visaged the possibility for a humanitarian visa to be issued in order to en-
able an application for asylum to be made. That is to say, the Court high-
lighted that while the EU Visa Code is based on Art 77(2)(a)(b) TFEU%®
which provides a legislative ground for the issuance of travel documents al-
lowing for a short-term stay, no EU legislation has been adopted on the ba-
sis of Art 79(2)(a) TFEU (which provides a legislative competence for har-
monised EU rules on travel documents) allowing for a long-term stay on
EU Member State territory. As such, the Court seemingly anticipated that
were it to have extended Art 25(1) EU Visa Code so as to also encompass

64 ibid, para 51.

65 A number of blogposts and commentaries have been published in reaction to the
judgment of the Court. See for example: E Brouwer, ‘The European Court of Jus-
tice on Humanitarian Visas: Legal Integrity vs Political Opportunism?” CEPS
Commentary, 16 March 2017; available at: https://www.ceps.eu/wp-content/
uploads/2017/03/Visa%20Code%20CJEU%20E%20Brouwer%20CEPS%20Com-
mentary_0.pdf; J-Y Carlier and L Leboeuf, ‘The X and X Case: Humanitarian
Visas and the Genuine Enjoyment of the Substance of the Rights, Towards a Mid-
dle Way?” EU Immigration and Asylum Law and Policy, 27 February 2017; avail-
able at: https:/eumigrationlawblog.eu/the-x-and-x-case-humanitarian-visas-and-
the-genuine-enjoyment-of-the-substance-of-rights-towards-a-middle-way/; A%
Moreno-Lax, ‘Asylum Visas as an Obligation under EU Law: Case PPU C-638/16
X and X — Parts I and II’ EU Immigration and Asylum Law and Policy, 16 and 21
February 2017; available at: http://eumigrationlawblog.eu/asylum-visas-as-an-obli-
gation-under-eu-law-case-ppu-c-63816-x-x-v-etat-belge/.

66 Formerly Art 62(2)(a) and (b) Treaty establishing the EC.
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long-term residence, that this would have amounted to an instance of judi-
cial activism that would have been unwelcome by the Member States and
the EU institutions. Indeed, the issue is one which has been subject to po-
litical discussions in the European Commission, Council and Parliament,
with each institution adopting a different approach, and one which was
opposed by 13 Member States (and the European Commission) who made
submissions to the ECJ in the X and X hearing.®” Moreover, the Court rea-
soned that had it allowed the Syrian family long-term access via the EU
Visa Code, it would have de facto obliged Member States to allow for appli-
cations for asylum to be made outside Member State territory; this, for the
Court, would have created a conflict between the Dublin regime and the
Visa Code, where the latter was not intended to harmonise the rules gov-
erning applications for international protection.®®

This would potentially be done in two ways; on the one hand, this deci-
sion would allow individuals seeking asylum to decide on the particular
Member State in which he or she wants to make a claim for asylum. Per
the Dublin regime, this ‘choice’ might be said to be indirect, to the extent
that the Member State at which the individual first arrives is normally re-
sponsible for dealing with that application, absent other considerations.
The Court then highlighted that the Procedure Directive 2013/32 and the
Dublin Regulation exclude explicitly the possibility that individuals can
make claims for asylum at the embassies or consulates of Member States in
third States. That is to say, the Court anticipated that such a decision
would have engendered a harmonised rule arising from the EU Visa Code
(which was not intended to harmonise such laws) to require Member
States to allow third-State individuals to make claims for asylum in the rep-
resentation of those Member States in third countries.®® The Court used
the Dublin regime and related legislative provisions to exclude the factual
situation in X and X from the scope of EU law, notwithstanding that the
preliminary reference did not concern the interpretation of this legisla-
tion.”? The Court used the purpose of the visa application, and the time pe-
riod that results from it, to take the application of the Syrian family out-
side of the scope of the EU Visa Code”!. In so doing, it further isolated hu-
manitarian visas from the EU’s visa policy notwithstanding that the very

67 On these discussions, see the contribution of Relano Pastor to this volume.

68 Case C-638/16 PPU X and X EU:C:2017:173, para 48.

69 1bid, paras 47-49.

70 ibid, para 49.

71 Moreover, it did not delve into the notion that the EU Visa Code itself establishes
rules as to when visas might be exceptionally issued or extended in certain cir-
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need for such visas often might stem from the application of the rules in
the Visa Code and Dublin regime, as discussed above. The case is undoubt-
edly a reflection of the political difficulties faced by the Court in not un-
dermining existing legislative regimes and ensuring the protection of
third-State individuals. Nevertheless, a failure to deal with the ‘foot in the
door’ problem and the related risks of irregular migration can be identified
on the part of the EC]J.

The Application of the EU Fundamental Rights Framework to Humanitarian
Visas

The X and X judgment reflects the conflict that arises between one the one
hand, the protection of the rights of third-State individuals and on the oth-
er, the EU Member State’s preservation of its sovereignty, particularly
where the Member State has a discretion to exercise. The doctrine of State
sovereignty emerged at the end of the 19™ and beginning of the 20™ cen-
turies, and has been used to justify the notion that States have a largely un-
limited discretion to decide on who can enter their territory.”> The respon-
sibility of States for human rights protection is typically limited to the ju-
risdiction of that State. This means that human rights apply only territori-
ally and not beyond the borders of that State; as a result, individuals of
third States would not fall within the scope of the human rights responsi-
bilities of EU Member States. As outlined above, the AG and the Court
adopted different approaches in responding to these concerns, with the lat-
ter adopting a largely formalistic approach that allowed it to reject entirely
the reasoning of the former.”> While the notion of jurisdiction is primarily
territorial, it may also extend beyond State borders. As regards the ques-
tions referred by the Belgian Council, the issue unanswered by the ECJ is
whether the provisions of the ECHR or the CFR might apply outside of
the territory of the Member States, and whether the State’s implementa-
tion of visa policy might amount to an exercise of jurisdiction. Here, sever-
al cases of the ECtHR are relevant to determination of the extraterritorial
obligations of States.”*

cumstances beyond the usual limitation of 90 days in a 180-day period per Art
25(1)(b) and 33.

72 See Chae Chan Ping v United States 130 US 581 (1889).

73 Case C-638/16 PPU X and X EU:C:2017:93, para 175.

74 Jurisdiction may also exist extraterritorially where a State exercises effective con-
trol over persons there. Relevant cases include Hirsi Jamaa and Others v Italy App.
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The EU Treaties provide that certain values and protections, including
those of human rights, should be placed at the heart of the EU’s operation.
Via Art 21(1) and 21(3) TEU7S and Art 3(5) TEU,”¢ the EU and its Member
States have committed to promote its Art 2 TEU77 values across all fields of
international relations. Nevertheless, the application of these values and
fundamental rights in practice to areas which have external consequences,
including the EU’s migration and asylum as well as visa regime, is unclear.
The Treaties make no reference to how the EU should facilitate or attain
these objectives.

Does the EU Visa Code attribute to EU Member States the possibility to
give a humanitarian visa to those seeking asylum? Were the Member States
obliged — under the CFR - to grant such visas where rights set out under
the CFR might otherwise be undermined? For AG Mengozzi, both of these
questions should be answered in the affirmative. The Court on the other
hand interpreted the EU Visa Code narrowly (that is as excluding travel
documents that might allow individuals to stay in a Member State in the
long term), which led it to avoid answering both questions. By virtue of

No. 27765/09, Al-Skeini and Others v UK App. No. 55721/07 and Al Jedda v UK
App. No. 27021/08. In A/ Skeini and Al Jedda the ECtHR set out the possibility
that a State need not exercise control over a territory in order to be deemed to
have exercised jurisdiction for Convention purposes; instead, the exercise of the
authority of an agent of the State or of functional jurisdiction may be sufficient to
establish jurisdiction. See also, S Besson, ‘The Extraterritoriality of the European
Convention on Human Rights: Why Human Rights Depend on Jurisdiction and
What Jurisdiction Amounts To’ (2012) 25 Leiden J Int’l L 857.

75 Art 21(1) TEU: ‘The Union’s action on the international scene shall be guided by
the principles which have inspired its own creation, development and enlarge-
ment, and which it seeks to advance in the wider world: democracy, the rule of
law, the universality and indivisibility of human rights and fundamental free-
doms, respect for human dignity, the principles of equality and solidarity, and re-
spect for the principles of the United Nations Charter and international law.’.

76 Art 3(5) TEU: ‘In its relations with the wider world, the Union shall uphold and
promote its values and interests and contribute to the protection of its citizens. It
shall contribute to peace, security, the sustainable development of the Earth, soli-
darity and mutual respect among peoples, free and fair trade, eradication of
poverty and the protection of human rights, in particular the rights of the child,
as well as to the strict observance and the development of international law, in-
cluding respect for the principles of the United Nations Charter..

77 Art 2 TEU: ‘The Union is founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law and respect for human rights, in-
cluding the rights of persons belonging to minorities. These values are common
to the Member States in a society in which pluralism, non-discrimination, toler-
ance, justice, solidarity and equality between women and men prevail.”.
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this interpretation, the Court found that EU Visa Code did not attribute
the possibility to the Member States to issue a humanitarian visa on the
particular facts of the case; instead, this was a matter for national law. Re-
latedly as to the second question, the ECJ had the possibility in X and X to
clarify the application of the CFR to its visa regime. It did not do so, rather
avoiding the question by finding that the issuance of humanitarian visas
did not fall within the scope of Union law. Indeed, by adopting a narrow
interpretation of the EU Visa Code, the Court managed to also avoid the
second question of the Belgian Council, concerning the extraterritorial ap-
plication of the CFR and of relevant international obligations. Moreover,
the ECJ then avoided the question as to whether the implementation of
the visa policy might otherwise amount to an exercise of a State’s jurisdic-
tion, so as to engage the need to avoid violations of the ECHR, and rele-
vant international obligations. The key question for both the AG and the
Court was whether the matter was one that fell within the scope of EU
law. The AG found that it did, by virtue of which he identified no need to
examine the first question of the Belgian Council, while the Court rea-
soned on the basis of a limited EU legislative competence, finding that the
matter was not one falling within the scope of Union law. These findings
then determined whether the CFR could be triggered to allow for an EU
fundamental rights reasoning.

As regards the existence of a territorial requirement, the CFR is silent.
The relevant provision on the CFR’s application — Art 51(1) CFR - refers
to the notion that the ‘provisions of this Charter are addressed to the insti-
tutions, bodies, offices and agencies of the Union with due regard for the
principle of subsidiarity and to the Member States only when they are im-
plementing Union law’. 78 The provision has been included in the CFR in

78 The ECJ has held that the application of EU fundamental rights protection is
mainly concerned with ensuring that the level of that protection does not vary
across the EU Member States to such an extent that the ‘primacy, unity and effec-
tiveness of EU law’ is undermined. This is in line with Art 53 CFR, confirmed by
the ECJ in Melloni. The ECJ provided “It is true that Article 53 of the Charter
confirms that, where an EU legal act calls for national implementing measures,
national authorities and courts remain free to apply national standards of protec-
tion of fundamental rights, provided that the level of protection provided for by
the Charter, as interpreted by the Court, and the primacy, unity and effectiveness
of EU law are not thereby compromised”, Case C-399/11 Melloni EU:C:2013:107,
para 60. This was further confirmed in Case C-617/10 Akerberg Fransson
EU:C:2013:280, para 29. This objective has arguably allowed the ECJ to construct
a broad framework as regards the interpretation of what falls within the notion of
implementing EU law.
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line with Art 6(2) TEU which requires respect for fundamental rights on
the part of the Union institutions, and the case law of the ECJ, which re-
quires respect on the part of the Member States when they are acting in the
scope of”? or implementing Union law.80

The body of case law on this notion of ‘implementing EU law’ is ex-
panding, much due to the difficulties in understanding this concept, and
the nature of enforcement in the EU legal order.8!The difficulties in estab-
lishing when a national measure amounts to a measure implementing EU
law are well known; it is the gatekeeper of the provision of Art 51(1) and
delineates the application of the CFR. The CFR in itself does not in itself
form the basis for the jurisdiction of the ECJ nor does it extend the field of
application of Union law; CFR rights are not self-standing (in comparison
to the ECHR) but must be triggered by another provision of EU law.82

In Akerberg Fransson, the ECJ held that the notion of implementing EU
law should be understood as to coincide with measures that are ‘governed
by European Union law’ and ‘fall within the scope of European Union
law’.#3 This could be satisfied where a legal concern or dispute is ‘connect-
ed in part’ to an EU law obligation so as to trigger the application of the
CFR, where a ‘direct link’ exists between the CFR and national law.84 As
Ward has stated, ‘Akerberg Fransson confirms that the Court will undertake

79 Case C-5/88 Wachauf EU:C:1989:321, paras 17-19 and Case C-260/89 ERT
EU:C:1991:254, para 42.

80 Case C-292/97 Karlsson and Others EU:C:2000:202, para 37. Further on Art 51
CFR, see A Ward, ‘Article 51 - Scope’ in S Peers et al (eds), The EU Charter of Fun-
damental Rights: A Commentary (London, Hart, 2014), 1413-1454.

81 The implementation, application and enforcement of EU law is for the most part
decentralised; that is to say, the Member States are attributed the key role in these
tasks. It is necessary therefore that the Member States ensure that the implementa-
tion of EU law is made in compliance with the CFR. The basis of the EU funda-
mental rights regime is Art 6 TEU which sets out the duty of the EU to respect
fundamental rights. This duty extends to the national level and measures taken by
the Member States given this decentralised system of enforcement, creating an
obligation on the Member States (complementary to their international and con-
stitutional obligations).

82 As the President of the CJEU, Judge Lenaerts, has written, ‘Metaphorically speak-
ing, the Charter is the “shadow” of EU law. Just as an object defines the contours
of its shadow, the scope of EU law determines that of the Charter’; K Lenaerts and
JA Gutiérrez—Fons, ‘The Place of the Charter in the EU Constitutional Edifice’ in
S Peers and others (eds), The EU Charter of Fundamental Rights: A Commentary
(Oxford, Hart, 2014), 1567.

83 Case C-617/10 Akerberg Fransson EU:C:2013:280, paras 17-21.

84 ibid, paras 24-26.
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a subject matter analysis. If some part of the subject matter of the dispute
concerns substantive laws of EU law, then the Charter will be applicable,
subject to the discretion...in the hands of Member States to determine the
fundamental rights dispute by reference to national fundamental rights
law in mixed subject matter cases...’.35 The Court in Fransson has been
considered to have attributed a rather wide scope to the CFR’s applica-
tion,% considering that the subject matter of the matter need only b par-
tially related or connected to Union law.3” Nevertheless, the decision has
also faced criticism, including from the Bundesverfassungsgerichts®.

The ECJ then held in IBV, that when Member States’ decisions are made
within a framework established by EU law, this would be sufficient for Art
51(1) CFR.® Subsequently, the scope was more narrowly conceived in Si-
ragusa, in which the EC]J provided a set of criteria for the interpretation of
Art 51(1) CFR, to determine whether national legislation or national mea-
sures encompass the implementation of EU law.”® The EC]J established a
test for when it can be said that there is an implementation of EU law via
the application of national rules in those circumstances in which the perti-
nent national law does not give effect to EU law as such but nevertheless
applies in a field related to that occupied by EU law. The Court established
that: ‘In order to determine whether national legislation involves the im-
plementation of EU law for the purposes of Article 51 of the Charter, some
of the points to be determined are whether that legislation is intended to
implement a provision of EU law; the nature of that legislation and
whether it pursues objectives other than those covered by EU law, even if
it is capable of indirectly affecting EU law; and also whether there are spe-
cific rules of EU law on the matter or capable of affecting it’.°! For the

85 A Ward, ‘Article 51 - Scope’ in S Peers et al (eds), The EU Charter of Fundamental
Rights: A Commentary (London, Hart, 2014), 1413-1454, 1452.

86 There is general agreement on this in the commentary on the case, and related
case law of the EC]J. See M Ovddek, ‘The CJEU on Humanitarian Visa: Discover-
ing ‘Un-Chartered” Waters of EU Law’ VerfBlog, 13 March 2017; available at:
https://verfassungsblog.de/the-cjeu-on-humanitarian-visa-discovering-un-char-
tered-waters-of-eu-law/.

87 Case C-617/10 Akerberg Fransson EU:C:2013:280, paras 17-31.

88 BVerfG, Judgment of the First Senate of 24 April 2013 - 1 BvR 1215/07, para 91;
http://www.bverfg.de/e/rs20130424_1bvr121507en.html.

89 Case C-195/12 IBV EU:C:2013:598, para 49.

90 Case C-206/13 Siragusa EU:C:2014:126, confirmed by Case C-198/13 Herndndez
EU:C:2014:2055, para 37, in which the court highlights that the determination of
what falls within the scope of EU law is a question of fact.

91 ibid, para 25.
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Court, the CFR would be inapplicable where EU law in that relevant area
‘did not impose any obligation on Member States with regard to the situa-
tion at issue in the main proceedings’.”?> The danger with this approach is
that the purpose of EU fundamental rights law, and the provisions of the
CFR in particular, are attributed with a predominant objective; that is, on-
ly to ensure the primacy, effectiveness and coherence of Union law and not
for protection of individuals who are potentially affected when a Member
State acts in the field of, or related to, EU law.

The existence of a margin of discretion for the Member States when im-
plementing EU law generates a significant amount of uncertainty. The key
question is whether the existence of this discretion in the implementation
precludes a national matter from being deemed to fall within the scope of
EU law. Previously this has not been the case. For example, in NS and
Others, the ECJ has held that the notion of ‘implementing EU law’ not on-
ly encompasses situations where the Member States are implementing EU
legislation via national law, ie adopting national law, but also extends to
situations where the Member States is exercising a discretion that is found
in EU law.?3 In NS, the ECJ held that Art 3(2) of Regulation 343/2003 at-
tributed to the UK a discretion to accept (through the Secretary of State)
the responsibility for examining an asylum application; the exercise of this
discretionary power by the Member State ‘forms part of the mechanism for
determining the Member State responsible for an asylum application’ and
must be understood to amount to the implementing of Union law for Art
51(1) CFR purposes.”* While the cases are of course different, one must
simply ask whether they are so distinct so that it can be said that a similar
discretion does not exist with regard to X and X, where as in NS, there was
no obligation on the Member State to come to any particular finding. NS
has been interpreted as meaning that ‘the Court found that when deciding
whether to exercise discretion, ie whether to process the asylum claim, the
UK was still ‘implementing’ EU law’.%> The scope of the discretion is un-
clear — that is whether it applies to the assessment of the humanitarian
considerations, or potential violations of international obligations, or to
the issuing of the LTV visa itself — but regardless, these two assessments are

92 ibid, para 26.

93 Joined Cases C-411/10 and C-493/10 NS and Others EU:C:2011:865, para 68.

94 ibid, para 68.

95 E Spaventa, ‘The Interpretation of Article 51 of the EU Charter of Fundamental
Rights: The Dilemma of Stricter or Broader Application of the Charter to Nation-
al Measures’, Study commissioned by the European Parliament’s Policy Depart-
ment for Citizens’ Rights and Constitutional Affairs (Brussels, 2016), 19.
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interrelated.”® It has been suggested that the discretion afforded to Mem-
ber States under Art 25(1)(a) EU Visa Code ‘forms part of the mechanisms’
for determining when a visa available under that provision should be is-
sued, so as to fall within the common European visa policy and thus with-
in the scope of EU law.”” Reference can also be made to the case of E/ Has-
sani®® The ECJ held that as the EU legislature left it to the Member States
to decide on the nature and conditions of remedies available following a
refusal of a visa in line with their national procedural autonomy, this is li-
mited by the principle of effectiveness and equivalence.”” Moreover, the
EC]J considered that when a Member State adopts a decision refusing to is-
sue a visa under Art 32(1) EU Visa Code, it is a matter falling within the
scope of EU law. As such Art 47 CFR applies, so as to require that a deci-
sion of an administrative body following that refusal must be subject to a
further judicial control; essentially, the CFR requires that the Member
States ensure access to a court at one stage of the proceedings.'® Moreover,
the discretion cannot be unlimited; it is at least limited by the case law of
the ECtHR.101

Before examining the jurisprudence of the Strasbourg Court, it is worth
highlighting that the reference in Art 51 CFR is therefore not to its geo-
graphical but rather its functional scope. This has led commentators to
suggest that it is attributed a wide application, with no territorial condi-
tion. For example, Moreno-Lax and Costello have argued that the CFR is
triggered simply by virtue of the notion that EU law is being implement-

96 This was seemingly confirmed by the ECJ in Case C-84/12 Koushkaki
EU:C:2013:862, paras 58-60 which found that the Member States have a wide
discretion in the assessment of relevant facts, but could not refuse to issue a visa
unless one of the grounds for refusal in the EU Visa Code existed.

97 S Morgades-Gil, ‘Humanitarian Visas and EU Law: Do States Have Limits to
Their Discretionary Power to Issue Humanitarian Visas?” (2018) (2) European Pa-
pers 1005, 1013-1014.

98 A case concerning the availability and nature of a judicial appeal under the EU
Visa Code and in line with Art 47 CFR, following the refusal of an application
of a Schengen visa made at Poland’s Consul in Rabat.

99 Case C-403/16 E/ Hassani EU:C:2017:960, paras 25-28.

100 ibid, paras 35-41, particularly in light of the notion that the administrative au-
thority may not satisfy the requirements of independence and impartiality.

101 For AG Mengozzi, ‘humanitarian grounds’ also consisted a ‘concept of EU law’,
and should also be limited by the ECJ’s case law; Case C-638/16 PPU X and X
EU:C:2017:93, para 130.
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ed.1%2 The EC]J seemed to find the same in Fransson; it held that the ‘appli-
cability of European Union law entails applicability of the fundamental
rights guaranteed by the Charter’, while reiterating that the CFR itself does
not provide a basis for the ECJ to exercise its jurisdiction.!®3 Nevertheless,
this would suggest that the application of the CFR is unhindered by terri-
torial conditions. Moreover, as AG Bobek found in E/ Hassant, following
Fransson, the CFR — and particularly Art 47 — applies where ‘two cumula-
tive conditions’ are satisfied; the matter falls within EU law, and there is a
concrete right or freedom guaranteed by Union law to trigger the right to
an effective remedy before a tribunal; there is no mention of a requirement
of territoriality (the application for the visa was made in Rabat).1% The
ECJ in X and X nevertheless seemed to depart from the above-mentioned
case law, only partially referencing Fransson as regards the application of
the CFR.1% AG Mengozzi referred to the notion that the rights established
in the CFR ‘are guaranteed to the addressees of the acts adopted by such an
authority irrespective of any territorial criterion’.1% The Court made no
such finding, instead reasoning that Art 25(1) EU Visa Code falls outside
the scope of implementing EU law, such that Member States cannot be re-
quired by virtue of the rights established in the CFR to allow, by exten-
sion, applications for international protection to be made in their repre-
sentations outside of their territory. It is worth noting that in the recent
Front Polisario cases, the General Court'” and the ECJ1%® have confirmed
that the application of the CFR does not rest on a territorial connection; in

102 V Moreno-Lax and C Costello, ‘The Extraterritorial Application of the Charter:
From Territoriality to Facticity, the Effectiveness Model’ in S Peers et al (eds),
The EU Charter of Fundamental Rights: A Commentary (London, Hart, 2014),
1657-1684.

103 Case C-617/10 Akerberg Fransson EU:C:2013:280, paras 21-22.

104 Case C-403/16 El Hassani EU:C:2017:659, para 74 and 78. Moreover, while AG
Bobek considered there to be no ‘right to a visa’ under EU law, there being no
right of entry to EU territory, there is a right to have an application ‘fairly and
properly processed’, paras 102-106.

105 Case C-638/16 PPU X and X EU:C:2017:173, para 45.

106 Case C-638/16 PPU X and X EU:C:2017:93, para 89.

107 T-512/12 Front Polisario v Council EU:T:2015:953, para 143.

108 The ECJ did not deal with the issue in its judgment: Case C-104/16 P Council v
Front Polisario EU:C:2016:973. However, the Opinion of AG Wathelet illustrates
the discussions surrounding the question of the need for a territorial connection
for the triggering of the CFR; he held that ‘since in this case neither the Euro-
pean Union nor its Member States exercise control over Western Sahara and
Western Sahara is not among the territories to which EU law is applicable, there
can be no question of applying the Charter of Fundamental Rights there’ (Case
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both internal and external policies, the EU institutions and Member States
will be bound by acting within the scope of the implementation of EU
law.1% This approach establishes that the CFR applies, regardless of terri-
torial connection, to the implementation of EU law by the institutions or
the Member States; where the matter falls within the scope of the imple-
mentation of EU law, the CFR is applicable to establish that the EU owes
human rights obligations towards individuals regardless of where they are
located. This understanding is deemed to find further support from Art
52(3) CFR, which establishes that the protections afforded in the CFR can
be extended beyond those set out in the ECHR. Art 52(3) CFR sets out the
need for ‘at least equivalent protection’ between it and the ECHR, in line
with Art 53 ECHR, while providing that Union law can provide ‘more ex-
tensive protection’.!1

To take the analysis of the ECHR slightly further, it is worth noting that
a State’s jurisdiction under Art 1 ECHR is normally territorial, ie exercised
through the State’s territory; the State is obliged to ensure that Convention
rights of everyone on their territorial jurisdiction are protected!!! The EC-
tHR has found that States are required to protect the rights of individuals
extraterritorially only in exceptional circumstances. These exceptions are to
be assessed on the particular facts of the case, and where power or control
has actually been exercised over the person of the applicant or on the basis
of control actually exercised over the relevant foreign territory.!'? From the
paragraphs above, it is submitted that the CFR is not limited by the same
territorial conditions as the ECHR but can instead apply extraterritorial-
ly.113 Were a territorial condition to exist, one might consider the follow-
ing situations. The Syrian applicants have never been on the territory of an

C-104/16 P Council v Front Polisario EU:C:2016:677, para 177), suggesting that
the CFR applies only where EU law is applicable extraterritorially on a limited
basis, eg Art 355 TFEU).

109 O de Schutter, ‘The Implementation of the Charter of Fundamental Rights in
the EU Legal Framework’ Study for the DG for Internal Policies, Committee on
Constitutional Affairs, PE 571.397, 55-57.

110 See also AG Mengozzi, who rejected the argument of the Belgian State that the
need for equivalence between the CFR and ECHR would mean that the territor-
ial or jurisdictional limit in Art 1 ECHR should also apply to the CFR; Case
C-638/16 PPU X and X EU:C:2017:93, paras 97-101.

111 Assanidze v Georgia App. No. 71503/01, para 139.

112 Al-Skeini and Others v UK App. No. 55721/07, paras 105 and 132-133, respective-
ly.

113 Case C-638/16 PPU X and X EU:C:2017:93, para 94, identifying no need for con-
trol or authority as under the ECHR.
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EU Member State.!'4 The applicants had however been to the Belgian em-
bassy; one might question — however unlikely — that a territorial connec-
tion could be drawn on the basis of this visit in line with the ECtHR case
law. It remains unclear, even if such a territorial condition applied to the
CEFR, it would be worth exploring the notion that for Convention purpos-
es, exceptional circumstances might arise from activities of a State’s diplo-
matic or consular agents on the basis of international law where there is an
exercise of authority and control over the relevant persons or their proper-
ty.!13 It would be necessary to examine further whether the decision to is-
sue or deny a visa would satisfy these exceptional circumstances. This be-
comes even more blurry when one considers that the decision of the EU
Member State, here Belgium, to issue or deny a visa might not have been
made (giving rise to the notion of exercise or control) at the embassy situ-
ated on the third State but instead in Belgium.

This gives rise to a final dimension of this analysis. As Bartels sets out,
States and international organisations might violate and be responsible for
the human rights of individuals through extraterritorial conduct, and
through conduct exercised domestically but which has extraterritorial ef-
fect 116 The Belgian Council considered that the applicants could rely on
Art 3 ECHR only if they were within Belgian territory; the question that
the Council seemed to ask but which was not answered by the Court was
whether the implementation of EU visa policy by a Member State could
amount to an exercise of Belgium’s jurisdiction so to as to engage either
the CFR!'7 or relevant international obligations, including the ECHR and
the principle of non-refoulement. Had the CFR been deemed to apply or
had the ECJ assessed the applicability of the ECHR, the application of, and
need to respect, these fundamental rights would have given rise to an obli-
gation on the part of the Member States to issue the visa, and to allow en-

114 Compare, concerning the ECHR, that in Soering v UK App. No. 14038/88, para
91, the individual concerned was already on UK territory and a decision was
made to extradite him, which could have given rise to a violation of Convention
rights; see S Miller, ‘Revisiting Extraterritorial Jurisdiction: A Territorial Justifi-
cation for Extraterritorial Jurisdiction under the European Convention’ (2009)
20 EJIL 1223.

115 Bankovi¢ and Others v. Belgium and Others App. No. 52207/99, para 73 and M v
Denmark App. No. 17392/90.

116 L Bartels, “The EU’s Human Rights Obligations in Relation to Policies with Ex-
traterritorial Effects’ (2015) 25 EJIL 1071, 1071.

117 Including the right to remain free from torture and degrading or inhuman treat-
ment per Art 4 CFR, the right to claim asylum per Art 18 CFR and the principle
of non-refoulement per Art 19 CFR.
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try to the territory in order to avoid their potential violation.!'® The ECHR
dimension was instead left to the ECtHR.!"® The question that arises is
whether there might be another basis on which the possible violation of
these rights, which arises through the extraterritorial effects of States’ do-
mestic conduct, may generate an obligation on the part of the Member
States to take preventative measures to avoid that very violation. Here, we
might adopt Ryngaert’s discussion of the human rights obligations that
might be owed by the EU to third States with which they have concluded
trade agreements. Firstly one might ask whether the EU or its Member
State, via its decision not to grant a visa actually facilitate human rights vi-
olations (as might be the consequences under the trade agreement).!?° In
exploring this consideration, Ryngaert suggests that a failure on the part of
the EU, its institutions or Member States, to undertake due diligence or
pay respect to the existence of a duty of care in making a decision that af-
fects individuals and potential undermines their human rights, might gen-
erate consequences on those institutions. In the situation for example of X
and X, the failure on the part of the EU Member State to exercise such due
diligence might not amount to facilitating torture but could facilitate, for
example, the denial of the right to asylum. This would amount to a terri-
torial exercise on the part of the Member State, regardless that the conse-
quences, ie the violation of the fundamental rights, are felt elsewhere. For
Ryngaert, the decision having been taken on EU territory: ‘...institutional
failures by the EU...to carry out a proper due diligence inquiry can be
deemed to occur on EU territory, thus triggering the applicability of terri-
torial human rights obligations’.1?! As Bartels notes, the situation in re-
spect of human rights is less clear than as regards States’ trade policies.'?? It
is difficult to assert concretely that the above-mentioned Treaty provisions
on the EU’s promotion of fundamental rights in its external relations (Art
21 and Art 3(5) TEU)'?3 or the general principles of Union law or the CFR
(Arts 6(1) and 6(3) TEU) apply to (internal) policy which has extraterritori-

118 Including the prohibition of inhuman or degrading treatment in Art 3 ECHR,
the right to a fair trial and effective remedy per Arts 6(1) and 13 ECHR, as well
as the principle of non-refoulement in Art 33 of the Geneva Convention.

119 MN and Otbhers v Belgium, App. No. 3599/18.

120 C Ryngaert, ‘EU Trade Agreements and Human Rights: From Extraterritorial
Obligations’ (2018) 20 International Community Law Review 375, 386.

121 ibid, 387.

122 L Bartels, ‘The EU’s Human Rights Obligations in Relation to Policies with Ex-
traterritorial Effects’ (2015) 25 EJIL 1071, 1072.

123 See also European Commission and High Representative of the European Union
for Foreign Affairs and Security Policy Communication on Human Rights and
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al effect? The situation is even more unclear in the context of asylum and
migration. What this would require is not necessarily an obligation to is-
sue humanitarian visas but a requirement that procedural obligations on
the part of the Union are fully engaged; that ‘the EU adopt suitable human
rights-sensitive processes, in particular carry out human rights impact as-
sessments [eg] when negotiating international trade agreements’ to ensure
the ‘procedural quality of Brussels-based institutional decision-making pro-
cesses that may create human rights risks’.124

This argument might not be deemed to be fully applicable to the X and
X case, in light of the fact that the processing of LTV visas is not something
that is undertaken by the EU but by the Member States’ authorities, which
as the Court has held does not fall within the scope of EU law. Neverthe-
less, there is some indication that the Member States should engage in en-
suring that such sensitive approaches are taken in the context of visa appli-
cations. While the Court did not touch on the process, AG Bobek in E/
Haussani considered that there exists a right to have one’s visa application
fairly and properly processed, he also identified a right to an effective judi-
cial remedy if that application is refused, a matter which is deemed not on-
ly to a right to be ‘treated fairly and correctly stemming from the right to
human dignity, but also the particular interest of the EU and its Member
States to uphold and control the exercise of public power and (European)
legality. That need might be even stronger in geographically distant
places.’'?5 This finding ultimately depended however on the identification
of a matter falling within the scope of Union law, and the triggering of the
CFR.126 Moreover, the Court’s reasoning in X and X highlights that it en-

Democracy at the Heart of EU External Action — Towards a More Effective Ap-
proach, COM(2011)886 final, 12 Dec. 2011, 7, in which it was provided that ‘EU
external action has to comply with’ the CFR and ECHR.

124 C Ryngaert, ‘EU Trade Agreements and Human Rights: From Extraterritorial
Obligations’ (2018) 20 International Community Law Review 375,, 388.

125 Case C-403/16 El Hassani EU:C:2017:659, paras 103-106 and para 111.

126 The Commission’s (non-binding) Handbook also provides, ‘The processing of
visa applications should be conducted in a professional and respectful manner
and fully comply with the prohibition of inhuman and degrading treatments
and the prohibition of discrimination enshrined, respectively, in Articles 3 and
14 of the European Convention on Human Rights and in Articles 4 and 21 of
the Charter of Fundamental Rights of the European Union.” European Commis-
sion, ‘ANNEX to the Commission Implementing Decision amending Commis-
sion Decision No C(2010) 1620 final of 19 March 2010 establishing the Hand-
book for the processing of visa applications and the modification of issued visas’
C(2019) 3464 final, 2.
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gaged in no assessment of the extraterritorial application of the CFR or in-
deed the extraterritorial consequences of decisions made on the territory of
an EU Member State. For AG Mengozzi, such an analysis was unnecessary
as the CFR was deemed to apply given that the decision of the Belgian au-
thorities to issue or deny a visa on the basis of Art 25(1) EU Visa Code
amounted to the implementation of EU law, regardless of any territorial
connection.'?” For the AG, the identification of a territorial condition for
the triggering of the CFR would have removed the entire common visa
policy from the scope of the CFR and the consequent fundamental rights
connection.!?® This does not seem to be what the Court would have in-
tended and yet, it is a potential consequence of its judgment.

The Political Questions: Policy and Legislative Discussions at the EU Level

The Court’s approach might be (somewhat) justified on the basis that the
questions referred to it were undoubtedly highly-sensitive from a political
perspective; this can be seen from the media coverage emerging before the
judgment was rendered. Yet, the Court’s judgment seems to be one which
is both political itself and which aims to avoid the political dimension of
the case. That is to say, the Court avoids adopting a fundamental rights ap-
proach to the EU and Member States’ obligations. Instead, it highlights the
need to avoid undermining the ‘general structure’ of the Dublin regime
and a conflict with the Visa Code. At the same time, it bases its judgment
on the absence of a legislative basis in the Visa Code for the issuance of a
long-term, territorially-limited visa on humanitarian grounds. To this end,
the Court seems to suggest that it is not for the Court itself to make this
step in order to identify a basis in the existing legislation for the issuance
of such visas. As discussed above, it avoids any exercise of judicial activism
in a legal and policy field fraught with political difficulties albeit many un-
justified.!?

It should be noted that both the Dublin regime and the Visa Code,
which does provide a legislative basis for the issuance of humanitarian

127 Case C-638/16 PPU X and X EU:C:2017:93, para 89.

128 ibid, para 93; see also, M Rhimes, ‘The Extraterritorial Application of the EU
Charter in Syria: To the Union and Beyond?”” UK Human Rights Blog (10 March
2017); www.ukhumanrightsblog.com/2017/03/10/the-extraterritorial-application-
of-the-eu-charter-in-syria-to-the-union-and-beyond-michael-rhimes/.

129 See again L Ypi, ‘Borders of Class: Migration and Citizenship in the Capitalist
State’ (2018) 32 Ethics and International Affairs 141.
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visas (with limited territorial validity and on a short-term basis), have been
under almost constant review.!3? Avoiding the questions referred by the
Belgian Council, the Court instead focused on the EU’s (lack of) legislative
competence, noting that ‘as European law currently stands’ the issuance of
visas on a humanitarian basis is for the Member States in line with nation-
al sovereignty.!3! The Court reasoned on the basis that the Syrian appli-
cants applied for a visa with the purpose of applying for asylum in Bel-
gium. By adopting this approach, the Court looked not at the purpose of

130

131

110

In light of the absence of a specific procedure for humanitarian visas in EU law,
with the exception of Art 25(1) of the EU Visa Code, there have been discussions
since at least 2002 surrounding the introduction of a clear legal basis for the is-
suance of visas on humanitarian grounds. The main developments have taken
place in recent years, reflecting it seems the unfolding of the crisis in North
Africa and the Middle East. In 2014, the European Commission released its pro-
posal for a recast of the Visa Code. This proposal did not include a framework
for the issuance of humanitarian visas, notwithstanding that repeated calls had
been made by the UNHCR, the ECR and the ECRE, for humanitarian visas to
be included in any revision of the Visa Code. The European Parliament then
launched its own call for a holistic approach to be adopted in relation to migra-
tion. This would aim to allow persons seeking international protection to apply
for a European humanitarian visa directly at any Member State consulate or em-
bassy in a third country. Once those persons were on the territory of a Member
State, they would then be able to apply for international protection, i.e. for asy-
lum. The European Commission announced in its 2018 Work Programme that
it would withdraw its 2014 Proposal and advance a new one in March 2018.
Similarly to the previous proposal, no provision was made in this proposal for
humanitarian visas. The equivalent to Art 25(1) in the current Visa Code has
been removed. Against this background, the European Parliament drafted and
released its own Working Document on humanitarian visas in April 2018, in
which it calls for a separate EU instrument for such visas. In December 2018, the
Parliament voted on a resolution calling on the Commission to table a proposal
for a Regulation on a European Humanitarian Visa (alongside clear criteria, pro-
cedural rules, administrative mechanisms and so on) as a means of accessing asy-
lum procedures in Europe; a right to be heard without risking one’s life, to com-
bat human smuggling, and to manage arrivals, reception and processing of asy-
lum claims better. Revisions to the Visa Code were adopted in July 2019 (Regu-
lation EU 2019/1155 amending Regulation (EC) No 810/2009 establishing a
Community Code on Visas (Visa Code)). The Regulation introduces certain
mechanisms to simplify the process for short-term visa applications, including
an extension of the time period in which applications can be made; it also intro-
duces mechanisms, including means of incentivising and ‘punishing’ (increased
fees, lengthier processes) which aim to link visa policy and the EU’s external pol-
icy, and to encourage third States to cooperate with the EU on readmissions. The
reference to humanitarian grounds remains in Art 25(1).

Case C-638/16 PPU X and X EU:C:2017:173, para 45.
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the applicants in applying for the particular visa, i.e. their situation which
engaged humanitarian concerns, which it recognised had been ‘formally
submitted’ on the basis of Art 25(1) EU Visa Code, but used this apparent
objective of seeking asylum to turn their application into one for a long-
term residence application. The application was thus deemed not to ad-
here to the objectives of the Visa Code itself. The approach can be said to
conflict with that adopted by a number of EU Member States, which have
issued humanitarian visas via Art 25(1) Visa Code for the purposes of af-
fording individuals international protection.!3? At the same time, the
Court’s reasoning provides a basis for Member States to avoid the scope for
the international obligations — a question that the Court entirely ignored,
leaving it for the ECtHR - and fundamental rights obligations that arise
from the application of both EU law, ie the Visa Code, and national law.
Notwithstanding that the national measure or matter is deemed to fall out-
side the scope of EU law, so that the CFR is not triggered, relevant interna-
tional law, Convention rights and national constitutional protections still
apply.!33 It is exactly this issue on which the Belgian Council asked for cla-
rification as regards the notion of ‘international obligations’ in Art 25(1)
EU Visa Code. Where usually the Member States have a discretion under
Art 25(1) Visa Code as to whether to issue visas with limited territorial
scope, the Belgian Council is asking whether this discretion turns into a
positive obligation where an absolute right of non-refoulement might oth-
erwise be violated.!34

The Court’s determination can ultimately be deemed to be an ‘uncon-
vincing teleological one’,'3% whereby it denies the application of the Visa

132 UI Jensen, ‘Humanitarian Visas: Option or Obligation?” (2014) Study for the
LIBE Committee of the European Parliament, 43.

133 K Lenaerts, ‘The ECHR and the CJEU: Creating Synergies in the Field of Funda-
mental Rights Protection’, Solemn hearing for the opening of the Judicial Year,
26 January 2018, 3, citing Case C-256/11 Dereci and Others EU:C:2011:734, paras
72-73 and Case C-23/12 Zakaria EU:C:2013:24, para. 41.

134 Moreover, the Court did not provide for a detailed analysis of fundamental
rights and international obligations as forming part of the values underpinning
the Union, per Art 2 and 3 TEU. Nor did it examine the provision in Art 78(1)
TFEU which sets out that ‘The Union shall develop a common policy on asy-
lum, subsidiary protection and temporary protection with a view to offering ap-
propriate status to any third-country national requiring international protection
and ensuring compliance with the principle of non-refoulement...[in line with]
the Geneva Convention of 28 July 1951.”.

135 E Brouwer, ‘The European Court of Justice on Humanitarian Visas: Legal In-
tegrity vs Political Opportunism’ CEPS Commentary, 16 March 2017, 4.
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Code, and in so doing rejects the possibility to provide clarification as to its
objective, in favour of upholding the integrity of the Dublin regime. Ac-
cording to Brouwers, this priority is attributed to the Dublin Regulation,
notwithstanding its deficits, and against providing international protection
to the rights of third-State individuals.!3¢ Indeed, as Meloni sets out, the
Court’s judgment in X and X illustrates that security and foreign policy
concerns underpin EU visa policy, and that while there may be a turn to-
wards rights-based protections of individuals, visa policy nevertheless re-
mains ‘a policy which straddles the sovereignty sensitive areas of internal
security and foreign policy’.!3” Moreover, it calls into question whether
fundamental rights protections are really ‘practical and effective’ as op-
posed to ‘theoretical and illusory’, at least for individuals of third States.!38

Conclusion

The question arises as to whether the ECJ’s judgment and deferral in this
case is satisfactory, especially given the problematics of irregular migration.
The Court did not deal with the issue of whether there was any territorial
requirement to the CFR but simply found that there was no implementa-
tion of Union law on the facts of the case. By finding neither that the facts
of the case gave rise to the implementation of EU law, so as to trigger the
application of the CFR, and having not considered whether the CFR or in-
ternational obligations have any other scope, the Court reinforced that the
European system of asylum and migration operates as one where, in these
circumstances, the Union and its Member States avoid responsibilities and
avoid encounters between third-country individuals and Union or national
authorities’®. What was ultimately at stake in the Court’s judgment in X
and X was not the Visa Code but ensuring the coherence of the Dublin
regime. To this end, the Court largely avoided an examination of EU

136 ibid, 4.

137 Through the inclusion of rights to appeal the refusal of an application for a visa,
to the grounds set out as to when a visa might be refused to the shift away from
discretionary rules; see A Meloni, ‘EU Visa Policy: What Kind of Solidarity?
(2017) 21 Maastricht Journal of European and Comparative Law 1, 7.

138 Hirsi Jamaa and Others v Italy App. No. 27765/09, para 175.

139 See I Mann, Humanity at Sea: Maritime Migration and the Foundations of Interna-
tional Law (Cambridge, Cambridge University Press, 2016) and D Schmalz, ‘Re-
view of I Mann, Humanity at Sea: Maritime Migration and the Foundations of Inter-
national Law’ (2017) 28 EJIL 649, 653, where the notion of encounter constitutes
the basis of rights.
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Treaty law and the CFR in favour of a mere analysis of whether the rele-
vant secondary law, namely the Visa Code, was the correct basis on which
an individual could apply for a visa to safely and legally access EU Member
State territory, thus separating EU visa policy and the humanitarian visa
entirely. The X and X case illustrates that the focus in visa policy cannot yet
be said to be that of individual rights. As above, the question unanswered
by the ECJ as to whether Member States might be obliged by virtue of Art
3 ECHR to issue visas on humanitarian grounds where a refusal of a visa
might lead to a violation of the rights set out therein, remains an open is-
sue, heard by the ECtHR in April 2019. The Court’s deferral of this
question illustrates the fragmentation that exists as regards the protection
of individuals in the field of asylum and migration. Moreover, this
question left unanswered by the Court will undoubtedly come not only
before the ECJ in the near future but will also be a matter of legislative and
policy-orientated concern. It has been expressed succinctly by Judge Paulo
Pinto de Albuquerque in his concurring opinion in Hirsi Jamaa; namely,
‘how Europe should recognise that refugees have the “right to have
rights™.140

140 Hirsi Jamaa and Others v Italy App. No. 27765/09 citing Hannah Arendt; H
Arendt, ‘“We Refugees’, in The Menorah Journal, 1943, republished in M Robin-
son (ed), Altogether Elsewbere: Writers on Exile (Boston, Faber and Faber, 1994).
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Introduction

For those forced to flee, seeking asylum is tantamount to seeking access to
justice. Justice, however, requires access to a place where, unlike where the
asylum seeker previously resided, human rights could be claimed and guar-
anteed, at least the most basic human rights. Seeking asylum is a second-
rate solution, the better solution is to ensure that asylum seekers will again
be able to live in what they consider their own home and fully claim these
basic rights there. It follows that if access to such basic rights is impossible
or denied, so, too, the access to the right to justice. The universality of hu-
man rights remains under question until and unless human rights can be
claimed some place else. This ‘somewhere’ is a State or an inter-State.
These rights do not exist independent of an institutional incarnation, and
access to that institution in question, namely the State, is central to asylum
seekers.

In asylum law, the right of access to ‘justice’ has increasingly become a
highly debated issue, especially in case law. In guaranteeing the principle
of non-refoulement,? the Geneva Convention also relies on several interna-
tional and regional conventions relating to fundamental rights. The prin-
ciple is so worded as to safeguard the notion that no one may be retur-
ned ‘in any way whatsoever’ to a country where there is a risk of injury to
life or threat of torture.

But in order to avoid being turned or sent back, it is still necessary to
have arrived at a place where such a right can and will be upheld and exer-
cised. Availing oneself of this right presupposes an interlocutor, a debtor of
this right. This interlocutor is the guardian of the gateway to this ‘justice’.
The central question then becomes: Where is this gateway?

Access to justice depends on the existence of this gateway. But does it
really exist? There is no simple or unique answer to that, for the reality is
plural. Sometimes the gate to be crossed only exists on maps where bor-
ders are very long or in a hostile environment such as when they run
across a desert. Its physical non-existence certainly does not necessarily me-
an an absence of danger but that access may possibly be allowed. The gate-
way Is sometimes a waterway — rivers or seas — separating States. Here, too,
it must be navigated, often under perilous conditions. Sometimes, the gate-
way exists physically, like in the airports, train stations, or where fences are
installed (around Ceuta and Melilla, at the eastern borders of European
Union).

2 Geneva Convention, article 33.

116

(o) ENR


https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Chapter 3: Is Access to Asylum the Same as Access to Justice?

Europe is surrounded by such gateways. Should they then at least be
half-opened when they are already reached, when the asylum seeker is phy-
sically in front of the gate, seeking to step in? These metaphors reflect a rea-
lity. Everything then rests on accessing roads to this gateway, and knowing
how to reach them.

The gates to Europe have been dangerous these past years. Since 1993,
the UNITED network has been monitoring the ‘deadly results of the buil-
ding of “Fortress Europe” by making a list of the refugees and migrants,
who have died in their attempt of entering the “Fortress” or as a result of
Europe’s immigration policies’3 The number of deaths last documented
was 36,570. The list mentions names, and sometimes just the initials of the
dead, along with their place of origin and the information source. This list
was published in several major newspapers.

The only way to escape this high-level risk is by providing access to legal
avenues. Despite being increasingly debated at the EU policy level, as un-
derlined by Francesco Gatta,* this issue has only led to very limited imple-
mentation and transposition into practical measures and common Euro-
pean actions. This volume reports and analyses a number of initiatives
towards opening and making available safe mobility channels (resettle-
ment initiatives, humanitarian admission programmes and so-called huma-
nitarian visas). But those programmes are not compulsory and can grant
access to migrants only if States decide to express their right to open their bor-
ders.

This chapter revisits the premises of the first European case on this sub-
ject, namely ECJ’s X & X ruling on the question of issuing humanitarian
visas to asylum seekers at consular and diplomatic representations in third
countries. This case has, however, spawned a wide range of reflections on
the responsibility of States in regards to asylum, as well to future options.
The fundamental issues this topic raises are much larger and complex than
X & X, which is the focus of this chapter. This is mainly because the cur-
rent orientations of the EU policy in this field have made it necessary to act
more and more outside of its geographical borders. Besides the delicate
question of the nature of the acts adopted within the framework of this ex-

3 European network against nationalism, racism, fascism and in support of migrants
and refugees, www.unitedagainstracism.org/campaigns/refugee-campaign/fortress-
europe/#99; http://unitedagainstrefugeedeaths.eu/.

4 F Gatta, ‘Legal avenues to access international protection in the European Union:
past actions and future perspectives’ (2018) 3 Journal européen des droits de I’homme -
European Journal of Human Rights (JEDH). See also the contribution of Ziebritzki to
this volume.
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ternal action, it is essential to view the exercise of its extraterritorial juris-
diction through the prism of fundamental rights.

This raises complex technical questions, or rather questions to which
the answers are neither clear nor unambiguous in light of the current legal
framework and the point of view ultimately adopted. Beyond a de lege lata
analysis regarding the current legal framework, the global consistency of
the solution adopted must be questioned. The point of view of this paper
will be a legal one, not because ethics and law would be in opposition but
because it is our point of view. But before that, it is important to mention
that the ‘other’ European Court will pronounce a judgment in the follow-
ing months on the same subject.

On 24 April 2019, the Grand Chamber of the European Court of Hu-
man Rights (ECHR, Strasbourg) held its hearing on humanitarian visas in
MN and others v Belgium?’. The applicants are a Syrian family from Aleppo
who applied for humanitarian visas for the entire family at the Belgian em-
bassy in Beirut. The refusal to issue visas was suspended by the Council for
Aliens Law Litigation (hereinafter: the Belgian Council) under the extreme
urgency procedure.® Several domestic decisions followed the first one. The
first judgment was based on the alleged risk of violation of Article 3
ECHR. Belgium’s obligation to issue a visa because of this risk is the cen-
tral issue on which the Court of Strasbourg will have to decide. The provi-
sions at stake are Article 1 (which define the territorial scope of the Con-
vention), Article 3, Article 6(1) (guaranteeing the right to a fair trial), and
Article 13 (protecting the right to an effective remedy).

5 The case was heard but the decision is still pending (as on 11 September 2019).

6 In Belgian law, the extreme urgency procedure is available as a complement to an
action for annulment of an administrative decision. The Council for Aliens Law
Litigation is the administrative court that is competent to hear appeals lodged
against decisions relating to asylum and residence. It reviews the legality of these
measures mainly with respect to infringement of essential procedural require-
ments. Where it is not automatically suspensive, the action for annulment may be
accompanied by a request for suspension and/or a request for provisional mea-
sures. Those last ones [specify] may be lodged in ordinary procedure or in extreme
urgency. Then a decision could be taken at a very short delay (a few days or even
hours, if necessary). Since neither the action for annulment, nor the request for
suspension is suspensive, the urgent procedure is the only way to benefit for an
effective remedy. Otherwise, the applicant could have been removed without a de-
cision of the judge or be subjected to a refusal to access the territory during a long
period of time. That is why, here, the applicant used the extreme urgency proce-
dure to obtain a rapid decision in view of the dramatic situation in Aleppo.
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The importance of this case in understanding States’ obligations in the
field of asylum has prompted several interventions from other States” but
also from NGOs and professional organisations.® The former (other States)
sided with Belgium while the latter supported the applicants. The stakes in
this case justified its referral to the Grand Chamber. At the time of writing
this article, it is only possible to make prognostications on the basis of the
existing case law and the general principles governing the protection of hu-
man rights.

1. The Setting of the Play: The Right of Asylum, a Right ‘of the Foot in the
Door’

International law is grounded on a schizophrenic paradox. Asylum seekers
only have the right to leave a country, including their own, but no right to
enter a third country, even to ask for protection. This results from the si-
lence of international law on legal avenues and the limited scope of terri-
torial application of the principle of non-refoulement.’

To apply for asylum, it is necessary to have arrived in a third country
and thus to have entered or, to say the least, fallen under the jurisdiction of
another sovereign State, which means being on what is legally considered
its territory: land, maritime, the border. Indeed, if international law re-
cognises the right to leave any country, including one’s own, it guarantees
no legal entry to a third country, even in the field of asylum. The principle
of non-refoulement has territorial limits, for Article 33 of the Geneva Con-
vention guarantees the prohibition of expulsion or return (‘refoulement’)
thus:

7 Austria, Czech Republic, Croatia, Denmark, France, Germany, Latvia, Nether-
lands, Slovakia, and United Kingdom.

8 The Human Rights League (LDH), the International Federation of Human Rights
Leagues (FIDH), the Centre for Advice on Individual Rights in Europe (the AIRE
Centre), the European Council on Refugees and Exiles (ECRE), the International
Commission of Jurists, the Dutch Council for Refugees, and the Bar Council of
French-speaking and German-speaking Lawyers of Belgium (OBFG).

9 On this subject, see mainly N Frenzen, ‘The Practice of Shared Responsibility in
Relation to Extraterritorial Refugee Protection’ (2016) University of Southern Cali-
fornia Gould School of Law, SHARES Research Paper 80, www.sharesproject.nl, in: A
Nollkaemper and I Plakokefalos (eds), The Practice of Shared Responsibility in Inter-
national Law (Cambridge, Cambridge University Press, 2016); M den Heijer, ‘Euro-
pe and  Extraterritorial ~ Asylum’,  https://openaccess.leidenuniv.nl/handle/
1887/16699.
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No Contracting State shall expel or return (‘refouler’) a refugee in any
manner whatsoever to the frontiers of territories where his life or free-
dom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion.

Even if the expression ‘in any manner whatsoever’ seems to offer an effec-
tive and large degree of protection, in practice, it is limited by its territorial
scope of application. Asylum is the right of getting the foot in the door.
Asylum seckers are protected by the principle of non-refoulement only if
they enter the territory or reach the borders. But the applicability of pro-
tection in prior areas and zones, or in specific zones, such as the airports
and the transit areas, is disputed in case law, and perspectives differ depen-
ding on the continent and the geographical area from where access to pro-
tection is sought.

Starting with the simplest cases, this chapter will revert to the geogra-
phically more complicated ones. Having once, legally or not, entered the
territory of a host State, asylum seekers are protected by the principle of
non-refoulement, which also benefits them at the border insofar as they have
access to it. However, questions of interpretation are beginning to arise
around the exact definition of the border.

First step: the transit zones of the airport in the host country. In Amuur
v France,'° the European Court of Human Rights ruled that those zones are
not extraterritorial. Admittedly, even if this judgment did not concern Ar-
ticle 3 but Article 3, it had a direct impact on asylum seckers. France ar-
gued that the applicants were free to leave the transit zone to fly back to
Syria since they had departed from that country. The Court rejected this
alternative, underlining that

this possibility becomes theoretical if no other country offering protec-
tion comparable to the protection they expect to find in the country
where they are seeking asylum is inclined or prepared to take them in.
Sending the applicants back to Syria only became possible, apart from
the practical problems of the journey, following negotiations between
the French and Syrian authorities. The assurances of the latter were de-
pendent on the vagaries of diplomatic relations, in view of the fact that
Syria was not bound by the Geneva Convention relating to the Status
of Refugees (§ 48).

10 ECtHR, Amuur v France, 25 June 1996, Appl. No 19776/92.
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One step further, at a domestic court: Does the principle of non-refoulement
protect asylum seekers at an airport in the country of origin? Roma stem-
med from a 2001 bilateral agreement between the United Kingdom and
the Czech Republic, which permits British immigration officers to ‘pre-cle-
ar’ all passengers at the Prague Airport before they board any aircraft
bound for the United Kingdom. The UK Appellate Court judged that the
principle of non-refoulement did not apply to those who had yet to ‘leave
their country of origin’.!!

Between those two locations at airports, various other cases occur most-
ly at sea. Here, one must distinguish between the territorial sea, over
which the State has jurisdiction as it is part of the national territory, and
the high seas, over which no one nation has jurisdiction and is thus equal-
ly accessible to all nations. First, to even establish a precedent, is the fa-
mous case of Sale of September 1981. The United States and Haiti entered
into an agreement to authorise US coastguards to intercept in high seas
vessels that were engaged in the illegal transportation of Haitian migrants
to US shores. Following the 1992 Executive Order by President H.W.
Bush, coastguards started repatriating Haitians, depriving them of any op-
portunity to establish themselves as refugees. When the case found its way
to the US Supreme Court, the Court denied relief to the plaintiffs on the
grounds that the non-refoulement obligation only applied to those who we-
re ‘at the border or within a country, not the high seas’.!2

This case was the only legal precedent when the European Court of Hu-
man Rights was confronted with the application in the Hirs: case.!> While
the legal basis was different— the ECHR in the Hirsi case and the Geneva
Convention in the Sale case—the Strasbourg Court offered a contrary ru-
ling. Somali and Eritrean migrants travelling from Libya who had been in-
tercepted at sea by the Italian authorities were sent back to Libya. The
Court found that the applicants were within the jurisdiction of Italy for
the purposes of Article 1 of the Convention. The criterion of the ‘jurisdic-
tion’ under this provision was grounded on the notion of effective control.
It reiterated the principle of international law, enshrined in the Italian Na-

11 House of Lords, R (European Roma Rights Centre) v Immigration Officer at Prague
Airport [2004] UKHL 55

12 United States Supreme Court, Sale v Haitian ctrs. Council, Inc. (1993) No 92-344,
https://caselaw.findlaw.com/us-supreme-court/509/155.html. In  disagreement
with the Court, read Interam. Comm. H.R., Rapport n° 51/96, case n° 10.675, 13
of March 1997.

13 ECtHR (Grand Chamber—judgment), Hirsi Jamaa and others v Italy, 23 February
2012.
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vigation Code, that a vessel sailing on the high seas was subject to the ex-
clusive jurisdiction of the State of the flag it was flying. The events had ta-
ken place entirely on board the ships of the Italian armed forces with an
Italian military crew. In the time between boarding the ships and being
handed over to the Libyan authorities, the applicants had been under the
continuous and exclusive de jure and de facto control of the Italian autho-
rities.

States have tried to restrict the scope of their control, through fictional
notions such as ‘the operational border’. In ND v Spain,'* still pending be-
fore the Grand Chamber at the time of writing, the first question to be ans-
wered by the Court concerned Spain’s jurisdiction under the Convention.
Could the summary refoulement of the applicants be considered an exercise
of Spain’s jurisdiction within the meaning of Article 1 of the Convention?
The Spanish government used the concept of an ‘operational border’,'S ar-
guing that the applicants had not ‘succeeded in going beyond the protec-
tion system at the Melilla border crossing’. According to the Court, the no-
tion of ‘operational border’ was clarified upstream of the disputed facts,
through the operating protocol of 26 February 2014 of the Guardia Civil
(Civil Guard), Spain’s border surveillance, which contains the following
statements:

With this system of fences, there is an objective need to determine
when the illegal entry failed or when it took place. This requires a de-
limiting line that exists for the sole purpose of defining national terri-
tory with respect to the regime governing foreigners: The fence is a
physical embodiment of the line of demarcation. Thus, when efforts of
law enforcement agencies responsible for border surveillance to con-
tain and repel attempts by migrants to illegally cross this line are suc-
cessful, no actual illegal entry is said to have taken place. Entry is only
considered to have taken place when a migrant has gone beyond the
aforementioned internal enclosure, has thus entered the national terri-
tory and is therefore subject to the aliens regime.

Citing the Hirsi judgment, the applicants and third parties asserted, on the
contrary, that

the removal of aliens, which in their opinion has the effect of prevent-
ing migrants from reaching the borders of the State or even returning
them to another State, constitutes an exercise of jurisdiction within the

14 ECtHR, ND and NT v Spain, 3 October 2017, No 8675/15 and 8697/15.
15 §§17 and 44.
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meaning of Article 1 of the Convention, which engages the responsi-
bility of the State in question in the field of Article 4 of Protocol
No. 4°.

Some third parties also pointed out that the applicants were already on
Spanish territory at the barrier, in view of the territorial delimitations pro-
vided for by the international treaties between Morocco and Spain.

The Court opted for the criteria of control exercised by Spain over the
applicants. This control made those operations enter into the scope of Spa-
nish jurisdiction rather than a mechanical analysis based on territory. This
way the Court avoided the factual dispute about localisation.'® Rather than
ruling on whether or not the applicants were on Spanish territory, the
Court stated that ‘from the moment the applicants descended from the
border fences, they were under the continuous and exclusive control, at
least de facto, of the Spanish authorities’.!” Furthermore, it added that ‘no
speculation concerning the competences, functions and action of the Spa-
nish police forces on the nature and purpose of their intervention could
lead the Court to any other conclusion’. This last clarification defeats the
concept of an ‘operational border’ put forward by the Spanish govern-
ment. As underlined by Louis Imbert,

in doing so, the Court further closes the gap between the ‘border of
controls’ (perimeters of the places and contexts in which migration
controls are carried out) and the ‘border of rights’ (perimeters of the
places and contexts in which rights are likely to be protected). It there-
fore confirms once again that the ‘border of rights’ extends beyond the

16 °53. The Court also observes that the border line between the Kingdom of Moroc-
co and the cities of Ceuta and Melilla has been delimited by the international
treaties to which the Kingdoms of Spain and Morocco are parties and that it can-
not be modified at the initiative of one of those States for the purposes of a con-
crete factual situation. It takes note of the statements made by CEAR in its obser-
vations on the border perimeter between Spain and Morocco (paragraphs 47 and
33 above) and those of the Commissioner for Human Rights echoing those of the
Spanish Ombudsman, according to which Spanish jurisdiction would also be ex-
ercised on the land between the fences at the Melilla border crossing and not only
beyond the protection system of the post in question (paragraphs 46 and 34
above). 54. In the light of the foregoing and the context of the present applica-
tions, the Court refers to the applicable international law and the agreements con-
cluded between the Kingdoms of Morocco and Spain concerning the establish-
ment of land borders between those two States. However, it considers that it is
not necessary to establish whether or not the border fence between Morocco and
Spain is located on the territory of the latter State.’.

17 §54.
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territorial border to include contemporary border surveillance practis-
es, in particular those that seek to repel attempts to enter the territory
of a State Party.!3

2. The Need for Legal Avenues

Those combined rules—no right to legal avenues and limited scope of ap-
plication of the principle of non-refoulement— make all asylum seekers into
legal offenders. Do asylum seekers then have no other choice than to resort
to irregular means to cross borders and reach safety? They are forced to at-
tempt an irregular entry just to be able to garner the protection guaranteed
by international law. When borders are not shared because they are sepa-
rated by a sea, they must try to cross it.

The solution would be to provide legal avenues. Those that exist are not
legally binding. The authorisation to enter legally is governed by the dis-
cretionary power of the concerned country. The large-scale loss of life and
broader pressures on the EU asylum system have reinvigorated calls for
more and better legal avenues of entry into the EU, the ‘Protected Entry
Procedures’ (PEPs). To date, the primary PEP in place in the EU has been
resettlement, whereby persons who have been identified as needing inter-
national protection are transferred directly to a Member State where they
are admitted either on humanitarian grounds or with the refugee status.
Figures show us, however, that the percentage of resettlement is very low.
Since 2015, EU resettlement programmes have helped over 43,700 people
find shelter in the EU. Under the new EU resettlement scheme (December
2017-October 2019), 27,800 persons should be resettled.!?

Alongside resettlement, humanitarian visas are viewed as an alternative
PEP. Humanitarian visas allow asylum seekers to legally access a third
country and/or apply for asylum following expedited asylum procedures,

\

18 L Imbert, ‘Refoulements sommaires: la CEDH trace la “frontiére des droits” a
Melilla. Note sous CEDH, 3 octobre 2017, N.D. et N.T. c. Espagne, req. n° 8675/15
et 8697/15° (2018) Rewvue des droits de ’homme, https://journals.openedition.org/
revdh/3740. See also T Maheshe, ‘Expulsions collectives et crises migratoires, note
sous Cour eur. D.H., N.D. et N.T. c. Espagne, 3 octobre 2017’ (October 2017) Ca-
hiers de PEDEM.

19 https://ec.europa.eu/commission/sites/beta-political/files/factsheet_-_union_reset-
tlement_framework.pdf. Read on this subject, K Bamberg, ‘The EU Resettlement
Framework: From a Humanitarian Pathway to a Migration Management Tool?,
www.epc.eu/documents/uploads/pub_8632_euresettlement.pdf?doc_id=2012.
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where the merit of their application is examined in situ. Under existing
schemes, humanitarian visas are issued at the discretion of individual Sta-
tes and are requested directly by the third country national at the consulate
of the State where asylum is sought. The pre-screening process can then be
conducted extraterritorially before a humanitarian visa is issued, enabling
the asylum seeker to reach the State where they can apply for asylum safely
and legally. The decision on the substance of the asylum application is
then made on that State’s territory. Those humanitarian visas are processed
and issued very slowly and a very limited percentage of the arrivals are
granted it in reality. It is the legal basis for this answer that was ruled by
the ECJ in X and X.

3. X & X: Does EU LAW require EU States to Open Legal Avenues for Asylum
Seekers?

The applicants were a Syrian family with three children. They were Ortho-
dox Christians from Aleppo. One claimed to have been beaten and tor-
tured by a terrorist group and released for ransom. They sought to claim
asylum in Belgium where they had connections. As they wanted to reach
Belgium lawfully and safely, without risking life and limb, huddled in
dinghies, to the profit of traffickers, they asked Belgium to issue visas and
avoid the well-known dangers. Before returning to Syria the following day,
they filed the application at the Belgian embassy in Beirut on the basis of
Article 25(1)(a) of the Visa Code, which governs applications for visas with
limited territorial validity and on humanitarian grounds.

The Belgian authorities’ response was that they were not required to
grant visas, neither by EU nor by human rights law. The Office des étrangers
of the Belgian administration held that the family clearly had the intention
to stay on in Belgium after the expiry of the visa, since they had specified
that they would apply for asylum once in Belgium. The visa application,
according to the Office, would therefore fall under Belgian national law. It
further held that neither Article 3 ECHR nor Article 33 of the Geneva
Convention provided for an obligation to admit foreigners on the territory
of the States party to the Convention, even if these foreigners lived in ‘cata-
strophic circumstances’, but that these articles merely provided for a prohi-
bition of refoulement.

According to the principle of non-refoulement, States party to the Con-
vention may not remove a person to another State if the person concerned
faces a real risk of being persecuted or subjected to torture or to inhuman
or degrading treatment in the country to which they are returned. The Of
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fice argued that this principle only applied to persons that are already with-

in the Belgian (territorial) jurisdiction. It also argued that Belgian law does
not allow its diplomatic posts to accept applications for international pro-
tection from third country nationals, and that granting a visa to the appli-
cants in order for them to apply for international protection once on Belgi-
an soil would circumvent the limitation of the competences of the Belgian
diplomatic posts.

The urgent domestic administrative procedure (Council for Asylum and
Immigration Proceedings) brought to bear against this decision has been
suspended to refer the questions to the Court for a preliminary ruling.2

There are two principal issues in this case. The first concerns whether
the Visa Code allowed Belgium to grant Family X the visa they had sought
(the Visa issue). The second issue concerned the question of whether fun-
damental rights under the EU Charter, which include the right to remain
free from torture and other degrading treatment in Article 4, positively re-
quired Belgium to grant it (the Charter issue).

In his opinion, Advocate General Mengozzi stated that the Visa Code
not only allowed Belgium to grant a visa to Family X, but that the EU
Charter of Fundamental Rights required it in situations where there was a
real risk that individuals in question would be exposed to treatment con-
trary to Article 4, which included the prospect of crossing the Mediterrane-
an sea by boat in perilous conditions.

Article 25 of the Visa Code leaves a certain margin of discretion to the
Member States in their assessment of the arguments the applicants
brought forward in their appeal to Article 25. However, since the Member
States apply EU law for assessing an appeal to Article 25 of the Visa Code,
their discretion is limited by EU law.

20 ‘(1) Do the “international obligations” referred to in Article 25(1)(a) of the Visa
Code cover all the rights guaranteed by the Charter, including, in particular,
those guaranteed by Articles 4 and 18, and do they also cover obligations which
bind the Member States, in the light of the ECHR and Article 33 of the Geneva
Convention? (2) (a) Depending on the answer given to the first question, must Ar-
ticle 25(1)(a) of the Visa Code be interpreted as meaning that, subject to its discre-
tion with regard to the circumstances of the case, a Member State to which an ap-
plication for a visa with limited territorial validity has been made is required to
issue the visa applied for, where a risk of infringement of Article 4 and/or Arti-
cle 18 of the Charter or another international obligation by which it is bound is
established? (b) Does the existence of links between the applicant and the Mem-
ber State to which the visa application was made (for example, family connec-
tions, host families, guarantors and sponsors) affect the answer to that question?”.
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This led the Advocate General to conclude that the Member States are
under a positive obligation to take reasonable measures to prevent the risk
of torture or inhuman or degrading treatment of which they know or
should have known. Therefore, Member States’ authorities must inform
themselves with regard to the situation in the country of origin of an appli-
cant before deciding to apply one of the reasons for refusal of a visa as lis-
ted under Article 32(1).2!

The Court, however, held that the Visa Code did not govern the situati-
on at hand. In effect, because Family X had intended to stay in Belgium for
longer than 90 days, the request was not really for a short-term visa within
the definition of the Visa Code, but for a long-term humanitarian visa which
fell outside the scope of EU law. It is apparent from the order for reference
and from the material in the file before the Court that the applicants in the
main proceedings that had submitted applications for visas on humanitari-
an grounds based on Article 25 of the Visa Code at the Belgian embassy in
Lebanon, did so with a view to applying for asylum in Belgium immedia-
tely upon their arrival there and thereafter to being granted a residence
permit with a period of validity exceeding 90 days.

As such, it was contended that the Charter point was not relevant, and
Belgium was required to refuse the visa application under the Visa Code.
Even if this question was not included in the preliminary ruling, the Court
considers that even a long-term visa would not fall under the scope of EU
law as a way to prevent a future action and to ‘definitively’ close the door
on the issue. The Court rules in paragraph 49 that

21 A link could be made with the NS case (ECJ, Joined Cases C-411-10 and C-493-10,
NS v United Kingdom and ME v Ireland): ‘68. Those factors reinforce the interpreta-
tion according to which the discretionary power conferred on the Member States
by Article 3(2) of Regulation No 343/2003 forms part of the mechanisms for de-
termining the Member State responsible for an asylum application provided for
under that regulation and, therefore, merely an element of the Common Euro-
pean Asylum System. Thus, a Member State which exercises that discretionary
power must be considered as implementing European Union law within the
meaning of Article 51(1) of the Charter.” 106. Article 4 of the Charter of Funda-
mental Rights of the European Union must be interpreted as meaning that the
Member States, including the national courts, may not transfer an asylum seeker
to the “Member State responsible” within the meaning of Regulation No
343/2003 where they cannot be unaware that systemic deficiencies in the asylum
procedure and in the reception conditions of asylum seekers in that Member
State amount to substantial grounds for believing that the asylum seeker would
face a real risk of being subjected to inhuman or degrading treatment within the
meaning of that provision.’.
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It is also important to note that to conclude otherwise would mean
that Member States are required, on the basis of the Visa Code, de
facto to allow third-country nationals to submit applications for inter-
national protection to the representations of Member States that are
within the territory of a third country. Indeed, whereas the Visa Code
is not intended to harmonise the laws of Member States on interna-
tional protection, it should be noted that the measures adopted by the
European Union on the basis of Article 78 TFEU that govern the pro-
cedures for applications for international protection do not impose
such an obligation and, on the contrary, exclude from their scope ap-
plications made to the representations of Member States. Accordingly,
it is apparent from Article 3(1) and (2) of Directive 2013/32 that that
directive applies to applications for international protection made in
the territory, including at the border, in the territorial waters or in the
transit zones of the Member States, but not to requests for diplomatic
or territorial asylum submitted to the representations of Member
States. Similarly, it follows from Articles 1 and 3 of Regulation
No 604/2013 that that regulation only imposes an obligation on Mem-
ber States to examine any application for international protection
made on the territory of a Member State, including at the border or in
transit zones, and that the procedures laid down in that regulation ap-
ply exclusively to such applications for international protection.

The Court does not rely solely on the texts but seems to link the impossibi-
lity of seeking asylum via a visa to an overall logic of European law. The
Court goes beyond the very application of the Visa Code, which only regu-
lates short stays, to indicate that no asylum application may be lodged
outside the European territory, failing which it runs counter to the funda-
mental logic of the common European asylum system and, in particular,
the Dublin Regulation. The Court could have limited its response to the
applicability of the Visa Code.

4. A Right Understanding of the Visa Code?
The interpretation of the Visa Code in this case must be considered with

respect to four points: the text, the criteria of intention, the forgotten pos-
sibility for a prolongation and the future.
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4.1 The text

According to Article 25 of the EU Visa Code, a visa with limited territorial
validity ‘shall be issued exceptionally ... when the Member State con-
cerned considers it necessary on humanitarian grounds, for reasons of na-
tional interest or because of international obligations’. Since it was clear
that Family X sought to remain on the Belgian territory in excess of
90 days, the Court held that the ‘visa’ could not be issued on the basis of
the Visa Code. Four other arguments strengthened the ruling of the Court.

One of the conditions of Article 32 of the Visa Code provides that a visa
must be denied ‘if there are reasonable doubts as to ... [the] intention to
leave the territory of the Member States before the expiry of the visa ap-
plied for’. The Visa Code was enacted on the basis of Article 62(2)(b)(ii) of
EU Treaty, which confers upon the Council the power to adopt ‘rules on
visas for intended stays of no more than three montbs’.*? It would therefore go
beyond the legal basis of the Visa Code to allow Member States to grant
visas in excess of that three-month period.

To allow humanitarian visas to be granted to enable asylum claims
would undermine Dublin Regulation. It would oblige States to open the
doors of their embassies. The recast Asylum Procedures Directive go-
verns ‘applications ... made in the ferritory ... in the territorial waters or
transit zones of Member States’ but specifically excludes ‘requests for ...
asylum submitted to representations of Member States’. In a similar vein,
Regulation No 604/2013, in Articles 1 and 3, only makes mention of it ap-
plying to ‘applications ... made in the territory ... in the territorial waters
or transit zones of Member States’. In that case, the ‘visa’ application at
hand made at the Belgian representation in Beirut fell outside the scope of
EU law.

A long-term stay corresponds to Article 79(2)(a) TFEU which, under the
umbrella of a ‘common immigration policy’, allows the EU Parliament
and Council to set ‘the conditions of entry and residence, and standards on
the issue by Member States of long-term visas and residence permits’. Yet,
at the material time, no such standards had been laid down. The net effect
was that EU law did not cover the request of Family X, and as such, Belgi-
um was required, as a matter of EU law, to deny it.

As the Court pointed out, there was a fine distinction. This requirement
under EU law certainly did not mean that the Belgian State had to refuse
the visa application. It simply meant that it could not be granted as a mar-

22 Emphasis added.
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ter of EU law. The Belgian authorities would have been free, as a matter of
national law, to grant the visa application if they so chose to. It seems,
however, that this analysis is not convincing or, at least, was not the only
option, for reasons of internal and external consistency of EU asylum law.

4.2 The Inconstancy of the Criteria of Intention

Firstly, the inconstancy of the criteria of intention must be pointed out. As
underlined by the Advocate General, nothing in the Visa Code justifies the
conclusion that the applicants’ intention to apply for asylum once on Bel-
gian territory could change either the nature or the subject of their applica-
tion, or transform the application into an application for a stay longer than
three months for at least four reasons.

Legally speaking, the criteria of intention is in itself a weak one. Largely
interpreted, it could lead to a refusal of most of the tourist visas and it
opens the doors for subjective analysis, even of hidden intents. To make
this analysis at the stage of the admissibility, or of the considering the
scope of application of a text, seems to be clearly testing the grounds.

Considering other decisions, the role played by these criteria in this case
is at odds with the ruling of the tribunal in the EU-Turkey agreement case.
There, the right criterion is formal and not linked to the intentions.?? In
paragraph 71, the Tribunal says that, ‘independent of whether it constitu-
tes a political statement (as maintained by the European Council, the
Council and the Commission) or, on the contrary, a measure capable of
producing binding legal effects (as the applicant submits), the EU-Turkey

23 Asareminder, the Court of First Instance, considered itself incompetent by virtue
of the fact that the EU-Turkey agreement had paradoxically not been concluded
by the European Council, but by the heads of state or government of its Member
States. The press release, which made good reference to the ‘EU” and the ‘mem-
bers of the European Council’, is described by the Tribunal as having ‘regrettably
ambiguous terms’. The European Summit held in Brussels on 17 and 18 March
2016 was, in fact, a set of ‘two separate events’, a session of the European Council
on the one hand, and an international summit with Turkey on the other. For ‘rea-
sons of cost, safety and efficiency’ these meetings were held in the same building.
The Court also considered that ‘in practice’ Member States had given the Presi-
dent of the Council ‘a task of representation and coordination of the negotiations’
while the President of the Commission was present during the negotiations in or-
der to ensure ‘the continuity of the political dialogue’ with Turkey. Consequent-
ly, the EU-Turkey agreement had not been concluded by the Council and the
Court of First Instance could not examine the substance of the application.
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statement, as published via Press Release No 144/16, cannot be regarded as
a measure adopted by the European Council, or, moreover, by any other
institution, body, office or agency of the European Union, or as revealing
the existence of such a measure that corresponds to the contested measu-
re'.2* Moreover, in the domestic procedures, it has not been contested that
the applications in question were for short-term visas. The decision in first
instance was confirmed in appeal by the ECJ.2

Short-term visas may be used to legally enter the territory and then, after
that, to apply for a long-term stay permit: family reunification, work per-
mit of residence. Legally speaking, it is neither impossible nor rare. Nume-
rous legal bases exist, namely, in Belgian law, which allow so-called trans-
fers of status. The Visa Code itself opens the door for this line of argument.
A visa with limited territorial validity shall be issued exceptionally in the
following cases: (a) when the Member State concerned considers it necessa-
ry on humanitarian grounds, for reasons of national interest or because of
international obligations.

Even if it falls under the discretionary power of Member States, it does
not preclude the possibility of respecting EU law. The ruling of ECJ in the
Dublin NS case was very clear on EU law’s control over the exercise of dis-
cretionary power. An examination of Article 3(2) of Regulation
No 343/2003 shows that it grants Member States discretionary power,
which forms an integral part of the Common European Asylum System
provided for by the TFEU and developed by the European Union legisla-
ture. Paragraph 66 underlines that, as stated by the Commission, such dis-
cretionary power must be exercised in accordance with the other provisi-
ons of that Regulation.

In MSS, the European Court did not admit a contradiction between dis-
cretionary power and legal obligations to be respected. Article 3 §2 of
Dublin Regulation only allows the Member States the possibility of under-

24 EU Trib., Case T-192/16, EU:T:2017:128.

25 EC]J, Order in Joined Cases C-208/17 P and C-210/17 P [2018] NF, NG and NM,
EU:C:2018:705. In three appeals against this order, the ECJ declared the appeals
against these orders inadmissible in a laconic manner. In general, the Court criti-
cises the applicants for a lack of consistency in their arguments. The latter merely
summarise ‘eight pleas in law without their arguments emerging clearly and pre-
cisely from the elements mentioned in a vague and confusing manner’, and ‘are
limited to general statements’ of disregard for Union law ‘without indicating with
the required precision either the elements criticised in the contested orders or the
legal arguments which specifically support the application for annulment.” On
this decision, read PA Van Malleghem, ‘La Cour de justice refuse de revisiter la
légalité de I’accord UE-Turquie’ (2018) Cabhiers de "EDEM.
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taking to examine an asylum application even if it is not obliged to do so
under the criteria prescribed by the text. Hence, combined with Article 3
of the European Convention of Human Rights that prohibits torture and
inhuman and degrading treatments and obligates States to take action to
guarantee rights and not just to refrain from violating them, Article 3 § 2
represents an obligation,?® for, in effect, a rule recognising a discretionary
power of the States may be transformed into a guarantee of protection of
human rights if this rule is interpreted through the prism of those latter
rights that act as governing principles.

4.3 The Forgotten Possibility for a Prolongation

It is not only possible to convert a short-term stay permit into a long-term
one but also to extend it beyond the period of validity for an authorised
short-term stay.

Article 33 of the Visa Code stipulates that the period of validity and/or
the duration of stay of an issued visa shall be extended where the compe-
tent authority of a Member State considers that a visa holder has provided
proof of force majeure or humanitarian reasons preventing them from lea-
ving the territory of the Member States before the expiry of the period of
validity or the duration of stay authorised by the visa. Such an extension
shall be granted free of charge.

26 ‘339. The Court notes that Article 3 § 2 of the Dublin Regulation provides that, by
derogation from the general rule set forth in Article 3 § 1, each member State may
examine an application for asylum lodged with it by a third-country national,
even if such examination is not its responsibility under the criteria laid down in
the Regulation. This is the so-called “sovereignty” clause. In such a case, the State
concerned becomes the member State responsible for the purposes of the Regu-
lation and takes on the obligations associated with that responsibility. 340. The
Court concludes that, under the Dublin Regulation, the Belgian authorities could
have refrained from transferring the applicant if they had considered that the re-
ceiving country, namely Greece, was not fulfilling its obligations under the Con-
vention. Consequently, the Court considers that the impugned measure taken by
the Belgian authorities did not strictly fall within Belgium’s international legal
obligations. Accordingly, the presumption of equivalent protection does not ap-
ply in this case.’.
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3. Scope of Application of EU Asylum Law

The Court closes the door for further applications in the same legal frame-
work, underlining that even a long-term visa application would not have
fallen under the scope of application of EU asylum law.

The Court relies on the scope of application of the Dublin Regulation as
well as the Procedures Directive. The Dublin Regulation mentions it as ap-
plying to ‘applications ... made in the territory ... in the territorial waters
or transit zones of Member States’, whereas the Procedures Directive go-
verns ‘applications ... made in the ferritory ... in the territorial waters or
transit zones of Member States’ but specifically excludes ‘requests for ...
asylum submitted to representations of Member States’.?” Even if this as-
sumption is true, it hides an important part of EU asylum policy — that it
does not limit itself to the territories of Member States.

Firstly, all the provisions on safe third countries are based on an assess-
ment of events that occur outside of this territory. Secondly, the EU-Tur-
key agreement is a first step in the so-called new European asylum external
policy. The EU could say until now that it is not EU law (the EU Tribunal
ruled in this sense) but should this argument remain valid and is it in line
of the reality in the future? Shall it be possible to argue that all those new
agreements (like the Compacts) are not EU law?

Title V Article 78 TFEU, dedicated to the area of freedom, security and
justice, contains a chapter 2 entitled ‘Policies on Border-checks, Asylum
and Immigration’, according to which the EU shall adopt measures con-
cerning partnership and cooperation with third countries for the purpose
of managing inflows of people applying for asylum or subsidiary or tem-
porary protection. It seems difficult to argue that EU asylum law is territo-
rially limited to the geographical territory of EU countries, for the last de-
velopments illustrate a different reality.

In other cases, the ECJ did not hesitate to bring under the scope of EU
law legal issues not directly linked to EU secondary law instruments, like
nationality cases?® or family reunification of family members of sedentary
EU citizens.?? Assuming a comprehensive approach of EU policies and le-
gal framework only produces an erratic case law that is unable to generate
guiding principles that are sufficiently consistent. To submit only one part
of a policy and the legal instruments adopted to EU law and the Charter

27§49 of the procedures Directive.
28 EC], Case C-135/08 Rottmann [2010] EU:C:2010:104.
29 Again, just recently in ECJ, K.A., EU:C:2018:308.
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on the basis of formal distinctions is a bad solution, legally speaking, even
if we understand that those distinctions are politically motivated.

6. Consequences on the Application of the EU Charter

Family X was not only claiming: ‘Belgium, you can grant me a visa.” Their
underlying argument was: ‘Belgium you must grant me a visa because of
your EU and international human rights obligations.” The obligations in
question included the right to remain free from torture and inhumane or
degrading treatment under Article 4 of the Charter and the right to claim
asylum in accordance with the 1951 Refugee Convention under Article 18
of the Charter.

Was the Charter taken into consideration? The Charter applies only
within the scope of EU law, even where Member States have a large mar-
gin of appreciation. For instance, concerning the Visa Code in E/ Hasani,
the Court ruled in paragraph 36 that

Although it is true that in examining a visa application the national aut-
horities have a broad discretion as regards the conditions for applying the
grounds of refusal laid down by the Visa Code and the evaluation of the
relevant facts, the fact remains that such discretion has no influence on the
fact that the authorities directly apply a provision of EU law.

The Court continued, underlining that it is clear that the Charter is app-
licable where a Member State adopts a decision to refuse to issue a visa un-
der Article 32(1) of the Visa Code.3°

The above analysis seems relatively anodyne, for the more novel questi-
on is about extraterritoriality, as Family X was at risk of torture and degra-
ding treatment ¢z Syria. The Advocate General thought this was irrelevant.
The Charter applies within the scope of EU law, regardless of any conditi-
on of territoriality. He noted that this conclusion was the necessary corolla-
ry to the Aklagaren principle that ‘situations cannot exist which are covered
in that way by EU law without those fundamental rights being applica-
ble’.3! This means that application of EU law also results in the application
of fundamental rights, as both go hand in hand. The criterion is not based
on geography but linked to the scope of EU law, which exceeds the territo-
rial bounds of the EU.

30 EC]J, Case C-403/16 El Hassani [2017] DEU:C:2017:960, §§ 36-37.
31 EC]J, Grand Chamber Case C-617/10 Aklagaren v Fransson [2013] EU:C:2013:105.
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The Charter applies by virtue of EU law without any superadded condi-
tion of territoriality. In other words, it is the EU law that ‘activates’ the
Charter, and not the connection to EU soil. To hold otherwise would also
have the effect of removing the common visa policy from the purview of
fundamental rights protection. The Advocate General went on to state
that, unlike the ECHR, which requires an individual to be under the con-
trol or authority of the State, the EU Charter applies even when there is no
such control or authority. In his view, therefore, it applies extraterritorial-
ly, but under more lax conditions than the ECHR.

7. The scope of territorial jurisdiction of the European Convention of Human
Rights

Another argument invoked by the Belgian State was that the Charter, if ap-
plicable, had to be interpreted in the same sense as the ECHR. Under Arti-
cle 52(3):

In so far as this Charter contains rights which correspond to rights
guaranteed by the ECHR, the meaning and scope of those rights shall
be the same as those laid down by the said Convention. This provision
shall not prevent Union law providing more extensive protection.

Does that ‘scope’ refer to the territorial scope of the ECHR? If so, the Char-
ter rights are likely to apply, as the ECHR does, even abroad. Does
that ‘scope’ also refer to the jurisdictional limit in Article 1 ECHR which
seems to be absent from the Charter?

Those issues call for a clear way in the complex ECHR case law not on
extraterritoriality, generally speaking, but on extraterritoriality in asylum
and immigration cases. Among the various issues raised by the territorial
application of ECHR in those fields, the one that is important here is the
applicability to executive or adjudicative measures, which were specifically
directed at persons residing abroad.3?

32 Much in line with the passport cases brought before the Human Rights Commit-
tee, see namely Communication 125/1982 (Uruguay): ‘6.1. The Human Rights
Committee does not accept the State party’s contention that it is not competent
do deal with the communication because the author does not fulfil the require-
ments of article I of the Optional Protocol. The question of the issue of a passport
by Uruguay to a Uruguayan national, wherever he may be, is clearly a matter
within the jurisdiction of the Uruguayan authorities and he is “subject to the ju-
risdiction” of Uruguay for that purpose.’.
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In Haydarie,* which concerned the Dutch government’s refusal to issue
a provisional residence visa to a person living in Pakistan, the Court ex-
pressly discarded the argument that the Convention could not apply be-
cause the applicant was outside the jurisdiction of the State refusing to is-
sue the visa. The Court considered that, as regards family life at issue in the
present case — the existence of which is not in dispute — no distinction
could be drawn between the two applicants living in the Netherlands and
the three others currently residing in Pakistan. Under these circumstances,
it did not find it necessary to answer the government’s argument that the
three applicants in Pakistan could not be regarded as finding themselves
within the jurisdiction of the Netherlands within the meaning of Article 1
of the Convention.

The Court ruled in the same way as in family reunification cases where
the applicant was still in their country of origin.3* In all those family reuni-
fication cases, some family members were residents of a Member State.
Does this conclusion that the protection is in force when the rights of
people living in EU are at stake also apply when that is not the case? One
has then to turn to the criteria of effective control, as in Hzrsz, notwithstan-
ding the fact that in Hirs: the applicants were on an Italian boat.

In the Chamber judgment in Ocalan,S the Court noted that the materi-
al difference with Bankovic®® was that Mr. Ocalan was arrested and then
had been physically forced to return to Turkey by Turkish officials; as a re-

33 ECtHR, Haydarie and others v Netherlands (2005) No 8876/04.

34 For instance, ECtHR, Senigo Longue v France, No 19113/09; Tanda-Muzinga v Fran-
ce, No 2260/10; Ly v France, No 23851/10; Mugenzi v France, No 52701/09.

35 ECtHR, Ocalan, No 46221/99.
In this case, the Turkish courts had issued seven arrest warrants for the applicant
on the grounds that he had founded an armed band with a view to ending the
territorial integrity of the Turkish State and for having instigated acts of terror-
ism. In February 1999, under controversial circumstances, he was taken on a
plane to Nairobi airport in Kenya and interrogated by Turkish officials. He was
transferred back to the Turkey. The European Court of Human Rights ruled that
the facts fell within the jurisdiction of the Convention. The applicant had been
arrested by members of the Turkish law enforcement officers inside an aircraft
registered in Turkey, in the international area of Nairobi airport. As soon as he
was handed over by Kenyan officials to their Turkish counterparts, the com-
plainant was effectively placed under the authority of Turkey and therefore under
the jurisdiction of that State, even though, in this case, Turkey had exercised its
authority outside its territory. He had been physically forced by Turkish officials
to return to Turkey and had been subject to their authority and guidance. control
as soon as he is arrested and returned to Turkey.

36 ECtHR, Bankovié, No 52207/99.
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sult, he was ‘subject to their authority and control’. In its Grand Chamber
judgment, the Court confirmed this proposition and found it ‘common
ground’ that that arrest, followed by a physically enforced return, had
brought Mr. Ocalan under the jurisdiction of Turkey®”. In Al-Saadoon and
Mufdhi v the United Kingdom ® the Court refers to the ‘the total and exclu-
sive de facto, and subsequently also de jure, control exercised over the pre-
mises where the individuals were detained’.?

In 2014, an interesting inadmissibility decision was made in Abdul Wha-
bak Khan*° After having resided in the UK for years, he received an order
to leave the territory, and finally left the UK for Pakistan. The Court’s ru-
ling was as follows:

The application was filed by six persons residing in Belgrade, Serbia. It was direct-
ed against 17 NATO Member States that were also parties to the European Con-
vention of human rights. The applicants denounced NATO's bombing of the Ser-
bian Radio and Television Headquarters in Belgrade. This act, committed as part
of its air strike campaign during the conflict in Kosovo, had damaged the build-
ing and killed several people. As Serbia was not a Member State of the Council of
Europe (until 2003), the case raised the question of the territorial application of
the Convention.

The Court declared the application inadmissible. It conceded that international
law does not exclude extraterritorial exercise of its jurisdiction by a State. How-
ever, this jurisdiction is generally defined and limited by the rights of territorial
sovereignty of the other States concerned. Other criteria of jurisdiction are excep-
tional and require special justification, depending on the particular circumstances
of each case. She added that the Convention is a multilateral treaty operating in
an essentially regional context, and more particularly in the legal space of the
Contracting States, of which it was clear that the Federal Republic of Yugoslavia
was not part of. Therefore, not being convinced of the existence of any jurisdic-
tional link between victims and Defendant States, the Court declared the applica-
tion inadmissible.

37 ECtHR, GC, Ogalan v. Turkey, N° 6221/99, §91: ‘It is common ground that, di-
rectly after being handed over to the Turkish officials by the Kenyan officials, the
applicant was effectively under Turkish authority and therefore within the “juris-
diction” of that State for the purposes of Article 1 of the Convention, even
though in this instance Turkey exercised its authority outside its territory. It is
true that the applicant was physically forced to return to Turkey by Turkish offi-
cials and was under their authority and control following his arrest and return to
Turkey..

38 ECtHR, Al-Saadoon and Mufdhi v the United Kingdom, No 61498/08.

39 The main criteria are summarized by the key case A/ Skeini ruled by the Grand
Chamber on the 7 of July 2011.

40 ECtHR, dec., Abdul Whabak Khan v. United Kingdom, No. 11987/11.

137

(o) ENR


https://doi.org/10.5771/9783845298603
https://www.nomos-elibrary.de/agb

Sylvie Sarolea

A State’s jurisdictional competence under Article 1 is primarily terri-
torial’. However, the Court recognised two principal exceptions to this
principle, namely circumstances of ‘State agent authority and control’
and ‘effective control over an area (see A/-Skezni...). In the present case,
where the applicant had returned voluntarily to Pakistan, neither of
the two principal exceptions to territorial jurisdiction applied. The
Court noted that the applicant did not complain about the acts of
British diplomatic and consular agents in Pakistan and remained free
to go about his life in the country without any control by agents of the
United Kingdom. His position was deemed to be different than those
of the applicants in Al-Saddoon and Mufdhi (who were in British deten-
tion in Iraq and thus, until their handover to the Iraqi authorities,
were under British authority and control) and the individuals in A-
Skeini and others (who had been killed in the course of security opera-
tions conduct by British soldiers in South East Iraq).#!

The Court continued to distinguish between

For

on the one hand, someone who was in the jurisdiction of a Contract-
ing State but voluntarily left that jurisdiction and, on the other, some-
one who was never in the jurisdiction of that State. Nor is there any
support in the Court’s case law for the applicant’s argument that the
State’s obligations under Article 3 require it to take this Article into ac-
count when making adverse decisions against individuals, even when
those individuals are not within its jurisdiction.*?

those reasons, the Court ruled that

there is support in the Court’s case law for the proposition that the
Contracting State’s obligations under Article 8 may, in certain circum-
stances, require family members to be reunified with their relatives liv-
ing in that Contracting State. However, that positive obligation rests,
in large part, on the fact that one of the family members/applicants is
already in the Contracting State and is being prevented from enjoying
his or her family life with their relative because that relative has been
denied entry to the Contracting State (see, for instance, Abdulaziz, Ca-
bales and Balkandali, cited above). The transposition of that limited Ar-
ticle 8 obligation to Article 3 would, in effect, create an unlimited obli-
gation on Contracting States to allow entry to an individual who

41 §25.
42 §26.
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might be at real risk of ill-treatment contrary to Article 3, regardless of
where in the world that individual might find himself. The same is
true for similar risks of detention and trial contrary to Articles 5 and 6
of the Convention.*3

Considering Al-Saadoon and applying the criteria of the effective control,
how is it possible to consider — even implicitly — that the Belgian State does
not effectively exercise authority over its diplomatic offices? A difference
could be deduced from the fact that, in the first case, the UK had explicitly
decided to exercise its sovereign power in Iraq while the visa applicant was
at the consulate at the time of making the application. Such a distinction
would leave large parts of public actions on the side, out of the scope of
judicial control. It is one thing to say that there is no general obligation to
issue a visa, but it is yet another to exclude a decision on a procedure just
to maintain its legality.

This decision takes us back to the current Belgian case law. After the
EC]J ruling, some new decisions were made by the administrative court on
the visa applications submitted by Syrian nationals. Most of the positive
ones — that cancelled the administration’s decision to reject the visa appli-
cation — had been processed mostly on the basis of Article 8 ECHR rather
than Article 3.4 As in Abdul Whabak Khan, the positive side of Article 8
seems to offer a wider protection than Article 3 despite the absolute cha-
racter of the protection offered by this provision.

8. Access to Justice and the Criteria of the Availability of an Alternative

The debate is not closed. In the short term, it is unfortunate that the last
proposal to recast the Visa Code does not include the issue of humanitari-
an visas. On 11 December 2018, the European Parliament adopted in plen-
ary a legislative initiative report on the introduction of a European human-
itarian visa for the purpose of seeking international protection in the Euro-
pean Union.® One of the objectives of this measure is to reduce the num-
ber of deaths on migration routes. This report proposes the establishment
of a humanitarian visa issued in Member States” embassies and consulates
in third countries, which would provide persons wishing to apply for in-
ternational protection the possibility of entering the European territory

43 §27.
44 www.rvv-cce.be/sites/default/files/arr/A199384.AN.pdf.
45 www.europarl.europa.eu/doceo/document/A-8-2018-0328_EN.html?redirect.
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through a legal and secure route. This humanitarian visa would give access
to the EU territory, but only to the Member State issuing the visa and for
the sole purpose of applying for international protection. The last proposal
to recast the Visa Code did not follow the parliamentary request.

The following months and years will, of course, force the EU to choose
an option for its asylum and immigration policy. Firstly, even if a regulati-
on on humanitarian visas is not politically accepted, legal avenues must
not be ignored. Secondly, even if the option seems to be more oriented to
partnerships, resettlements, and subsequently to a collective approach, it is
not conceivable to wrest a large part out of the control of the ECJ and the
EU Charter in a field where human rights issues are so common yet tricky.
Thirdly, how to also understand the message sent to the Member States
that they are alone in resolving these important, fundamental issues?

A common guidance would have been valuable, because a common Eu-
ropean asylum system is not a reality until the standards relating to its ac-
cess are harmonised at the European level. By not meeting the first challen-
ge, the European Union accepts that a significant proportion of immigrati-
on to the EU, that of the most vulnerable, is irregular. It then builds itself
the spiral of the exit from a rule of law logic. By choosing to regulate im-
migration through instruments whose legal nature is ambiguous and unju-
stifiable through the usual channels of democratic control, the EU is crea-
ting a marginal policy, outsourced with respect to the institutions. Here,
too, it escapes the logic of the rule of law.#¢ Finally, by leaving States alone
to face a fundamental challenge, EU courts are missing out on the role
they can play in organising solidarity, both within and outside Europe.

The victims of the legal vacuum that this creates are firstly those without
rights who flee and upon arrival have the greatest need for their rights to
be restored. This decision is reminiscent of a recent decision of the Euro-
pean Court of Human Rights in Nait-Liman on the question of effective
protection of human rights where the crucial issue of applicability was at
stake.#” It concerns the right of a refugee to file a civil claim at a Swiss
court for damages relating to torture allegedly suffered in a third State, Tu-

46 JY Carlier and F Crépeau, ‘Le droit européen des migrations: exemple d’un mou-
vement sans droit’ (2017) A.F.D.L; E Frasca, Towards a privatisation of international
protection? Private Sponsorship programmes in Europe and the Rule of Law, Call for
Papers from the ESIL Interest Group on Migration and Refugee Law: Migration
and the Rule of Law.

47 On this case, see especially S Nkenkeu-Keck, ‘L’arrét Nait-Liman c. Suisse ou 'oc-
casion manquée par la Cour européenne des droits de ’homme de renforcer I'ef-
fectivité du droit des victimes d’obtenir réparation de violation graves des droits
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nisia. Specifically, the Grand Chamber examined whether — as a forum of
necessity or as a matter of universal civil jurisdiction — the Swiss courts we-
re required by Article 6(1) ECHR to examine the applicant’s civil claim for
compensation against Tunisia.

Like the Chamber, the Grand Chamber found that this was not the
case, and considered that Member States were under no international law
obligation to provide universal civil jurisdiction for torture. The Grand
Chamber was clearly aware that its judgment could undermine access to
redress mechanisms for torture victims: it doubly affirmed the ‘broad inter-
national consensus recognising the existence of a right for victims of acts
of torture to obtain appropriate and effective compensation’,* commen-
ded States that had opened their legal systems to victims of torture abroad,
and confirmed the principle of universal criminal jurisdiction.* In other
words, while it considered that States are not under an obligation to provi-
de for universal civil jurisdiction in torture cases, they are free to do so (li-
ke Belgium in X & X).

The forum of necessity is a private international law issue distinct from
that pertaining to refugees. But both — victims of torture in a civil claim for
compensation and those seeking to file an application for international
protection — are faced with a search for a jurisdiction to bring them justice.
Victims of torture are unable to introduce a case especially in the country
of origin where the facts occurred, and those seeking international protec-
tion are obliged to escape their country of origin or residence to protect
their basic human rights and have no other alternative than to file an appli-
cation abroad. Such parallels must not just be assumed, but the dissenting
opinion in Nait-Liman and the Advocate General’s opinion in X & X un-
derline similar issues about the effectiveness of human rights protection.

This lack of an alternative was emphasised by Advocate General Men-
gozziin X & X.

175. Before concluding, allow me to draw your attention to how much
the whole world, in particular here in Europe, was outraged and pro-

de 'homme’ (2018) 116 R.T.D.H. 986; ] Kapelanska-Pregowska, ‘Extraterritorial
jurisdiction of national courts and human rights enforcement: Quo valid Justitia’
(2015) International Community Law review 425; C Ryngaert, ‘From universal civil
jurisdiction to forum of necessity: reflections on the judgment of the European
Court of Human Rights in Nait-Liman’ (2017) 100(3) Rivista di diritto internazio-
nale 783; F Krenc, ‘Chronique de la jurisprudence de la Cour européenne des
droits de ’homme (1¢" janvier—30 juin 2018)’ (2018) 6752 Journal des tribunaux.

48 §§97 and 218.

49 §178.
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foundly moved to see, two years ago, the lifeless body of the young boy
Alan, washed up on a beach, after his family had attempted, by means
of smugglers and an overcrowded makeshift vessel full of Syrian
refugees, to reach, via Turkey, the Greek island of Kos. Of the four
family members, only his father survived the capsizing. It is commend-
able and salutary to be outraged. In the present case, the Court never-
theless has the opportunity to go further, as I invite it to, by enshrining
the legal access route to international protection which stems from Ar-
ticle 25(1)(a) of the Visa Code. Make no mistake: it is not because emo-
tion dictates this, but because EU law demands it.

This opinion could be read in parallel with two dissenting opinions in
Nait-Liman. Judge Serguides concluded that ‘the dismissal of the appli-
cant’s action without an examination of the merits by the Swiss courts im-
paired the very essence of the applicant’s right of access to court’ and that
his consequent ‘inability to seek redress’ was ‘equivalent to a denial of
justice’ (see paragraph 18 of that opinion). In other words, the fact that the
applicant was precluded from bringing his claim before the Swiss courts
amounted, in the circumstances of the present case, not only to a denial of
procedural access to justice but also to a denial of effective subjective access
to justice, and, in the final analysis, even to a denial of any substantive ac-
cess to justice at all. Judge Dedov called positivism ‘a dark side of interna-
tional law’.

We cannot find any morality and justice in international law which,
on the one hand, allows tyrants and dictators to enjoy one of the best
banking and medical care systems in the world and, on the other
hand, refuses access to the courts for their victims. The majority chose
to make a legal judgment, not a moral open-ended judgment, al-
though the latter approach would be the most appropriate in the
present case.

The development of human rights has led to the emergence of rights with
a broad personal and territorial scope. Neither nationality nor administra-
tive status determines the level of human rights guarantees. Although not
universal, territorial jurisdiction exceeds the national territory or the ter-
ritory of the organisation concerned. However, the protection of human
rights continues to require institutional access to justice, whether through
the possibility of applying to an authority with public authority or to a
judge sanctioning non-compliance with the law. However, this access is
not guaranteed. No one disputes that the applicants, both in X & X and
Nait Liman, have no alternative to the application they made. The visa re-
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quested is intended to ensure access to a place where rights will be protec-
ted. The purpose of the proceedings in Switzerland is to obtain compensa-
tion for human rights violations. In both cases, the rights concerned be-
long to the hard core of absolute rights. International human rights juris-
prudence has devoted considerable attention to due process and the effec-
tiveness of remedies. Access to the judge before the procedure remains a
less developed aspect, in particular through the criterion of the existence of
an alternative to the procedural route used.

On this criteria of the availability of an alternative, an interesting paral-
lel could be drawn with family reunification case law in Strasbourg. Accor-
ding the European Court of Human Rights, there is no right to family re-
unification. In the Grand chamber decision in Jeunesse, the judges recall in
paragraph 107 that ‘where immigration is concerned, Article 8 cannot be
considered to impose on a State a general obligation to respect a married
couple’s choice of country for their matrimonial residence or to authorize
family reunification on its territory.s°

But, in some cases, a balance between particular circumstances of the
persons involved and the general interest could lead to consider that exis-
tence of a State’s obligations to admit to its territory relatives of persons re-
siding there and to determine the extent of this obligation. According to
the Court, ‘Factors to be taken into account in this context are the extent
to which family life would effectively be ruptured, the extent of the ties in
the Contracting State, whether there are insurmountable obstacles in the
way of the family living in the country of origin of the alien concerned
and whether there are factors of immigration control (for example, a histo-
ry of breaches of immigration law) or considerations of public order weig-
hing in favour of exclusion’. ‘Insurmountable obstacles’ are taken into con-
sideration to examine if alternatives exist. When it is not the case, a positi-
ve obligation to grant a visa or a permit of stay could exist.

The Court tempered the requirement for such obstacles by noting that
while there appeared to be ‘no insurmountable obstacles for them to settle
in Suriname.’ It also reasoned that ‘However, it is likely that the applicant
and her family would experience a degree of hardship if they were forced
to do so. When assessing the compliance of State authorities with their ob-
ligations under Article 8, it is necessary to take due account of the situation
of all members of the family, as this provision guarantees protection to the
whole family’' Other decisions of the Court provide examples of such

50 ECtHR, GC, Jeunesse v. Netherlands, req. 12738/10, 03/10/2014.
51 Pt117.
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obstacles. They can be deduced from the applicant's refugee status, even if
he or she has meanwhile become a citizen of the country of residence. In
Tuquabo-Tekle and others v. the Netherlands, the Court rejected the State's ar-
gument that the mother had left her child in her country of origin ‘of her
own free will’. The Court recalls that she had left a civil war situation in
Eritrea to seek asylum after her husband's death.’? In the same spirit, in
Mubilanzila v. Belgium, about a young girl in a detention centre, the Court
underlined that ‘family life was interrupted only because of the woman's
flight from her country of origin out of serious fear of persecution within
the meaning of the Geneva Convention of 28 July 1951 relating to the Sta-
tus of Refugees’.’3 In all those rulings, the fact that there is no real or rea-
listic possibility of a family life elsewhere than in the host country is rele-
vant in the analysis of the case and in the balance carried out.

Moving away from the notion of a ‘material’ obstacle, the case law also
uses the best interests of the child as a criterion for considering that there
may be a right to family reunification. “‘When children are involved, their
best interests must be taken into account.... On this particular point, the
Court recalls that there is a broad consensus, particularly in international
law, that the best interests of children should be a primary consideration
in all decisions affecting them...