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admission to Europe for selected refugees. It argues that, despite their
strong limitations, the current legal frameworks may still be an adequate
tool to indirectly foster policy developments in the field. The last Section
presents the way that the chapters of the volume seek to contribute to a
better understanding of the relevant legal frameworks and the challenges
raised in their implementation, as well as to a critical reflection on current
legal paradoxes and limitations.

1 Policy Developments Towards Humanitarian Admission to Europe

Controversies on humanitarian visas, as they ultimately emerged before
the CJEU in the X. and X. ruling, fit within broader policy debates on hu-
manitarian admission to European territory for refugees. These debates are
long-standing and are often connected to discussions on ‘burden-sharing’
and ‘responsibility sharing’, i.e., on how to allocate the responsibility to
protect refugees fairly among the international community.® They led to
several kind of policy initiatives at international, EU and domestic levels,
in which some States have been involved on a voluntary and discretionary
basis. These initiatives have been developed around various policy models,
which the first sub-Section classifies broadly in an attempt to clarify the
terms of the discussion that will follow in the next chapter of the volume.
The second sub-Section then focuses on the developments at EU level, and
shows that the main results they yielded so far are in the field of resettle-
ment.

1.1 From ‘Legal Avenues’ and ‘Safe Pathways’, to ‘Humanitarian Visas’ and
other ‘Protected Entry Procedures’

Humanitarian visas as addressed by the CJEU in the X. and X. ruling are
but a specific means of granting humanitarian admission to European ter-
ritory for refugees. A humanitarian visa is generally understood as an au-
thorisation to access the territory of a State, and which is granted by dero-
gation from the applicable rules because of specific humanitarian reasons.
The humanitarian visa has been defined in the IOM Glossary as:

6 M Gottwald, ‘Burden Sharing and Refugee Protection’ in E Fiddian-Qasmiyeh, G
Loescher, K Long and N Sigona (eds), The Oxford Handbook of Refugee and Forced
Mugration Studies (Oxford, OUP, 2014).
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A visa granting access to and temporary stay in the issuing State for a
variable duration to a person on humanitarian grounds as specified in
the applicable national or regional law, often aimed at complying with
relevant human rights and refugee law.”

Legal and policy issues surrounding the issuing of humanitarian visas are
the subject of controversy in the context of a broader debate on so-called
‘legal avenues’ and ‘safe pathways’ for refugees. ‘Legal avenue’ is a term
that has been used in various policy documents at EU level to broadly
qualify initiatives aimed at offering humanitarian admission to Europe for
refugees, such as resettlement programmes, humanitarian visas, humani-
tarian corridors and other humanitarian admission schemes.® The term
‘safe pathway’ is used in a similarly broad understanding at UN level, for
example, in the 2016 New York Declaration for Refugees and Migrants’
and in the 2018 Global Compact on Refugees.!® The terms ‘avenues’ and
‘regular pathways’ are sometimes used in an even broader sense, to refer to
any kind of legal entry procedure, such as labour and education mobility
schemes, whose initial aim is not to offer safe access to protection for asy-
lum seekers, but which some asylum seekers may incidentally be eligible
for.! In its Resolution 2015/2095, for example, the European Parliament
called for a ‘holistic’ approach to migration that goes beyond a focus on
satisfying some protection needs through specific protection tools, to in-
clude a broader reflection on migration in all its aspects, including other

7 10OM, Glossary on Migration (Geneva, IOM, 2019) 95.

8 See, for example, the 2016 European Commission proposal to reform the Com-
mon European Asylum System (CEAS): COM (2016) 197 final, Communication
from the Commission to the European Parliament and the Council towards a re-
form of the common European asylum system and enhancing legal avenues to
Europe.

9 New York Declaration for Refugees and Migrants, UNGA Res 70/1 (19 Septem-
ber 2016).

10 Global Compact for Safe, Orderly and Regular Migration (adopted at Marrakech
on 19 December 2018).

11 S Carrera, A Geddes, E Guild and M Stefan (eds), Pathways Towards Legal Migrati-
on into the EU. Reappraising Concepts, Trajectories and Policies (Brussels, Centre for
European Policy Studies, 2017); E Collett, P Clewett and S Fratzke, No Way Out
for Refugees? Making Additional Migration Channels Work for Refugees (Brussels, Mi-
gration Policy Institute, 2016); UNHCR, Complementary Pathways for Admission of
Refugees to Third Countries: Key Considerations (Geneva, UNHCR, 2019); UNHCR
and OECD, Safe Pathways for Refugees. OECD-UNHCR Study on Third Country So-
lutions for Refugees: Family Reuntfication, Study Programmes and Labour Mobility
(Paris, OECD and Geneva, UNHCR, 2018); UNHCR, Legal Avenues to Safety and
Protection Through Other Forms of Admission (Geneva, UNHCR, 2014).
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legal entry procedures such as labour migration schemes and family reuni-
fication, fighting the root causes of forced migration, and integration in
the host country.!?

In policy documents, a variety of policy initiatives, each with its own
specific features, have since been described as ‘legal avenues’ or ‘safe path-
ways’. The exact meaning of these terms varies considerably, however, de-
pending on the context. The vocabulary that is being used is not always
consistent and very much depends on the policy jargon developed within
the institution concerned. It is, however, possible to identify some broad
categories of ‘legal avenues’ and ‘safe pathways’ from current State
practices. In the next paragraphs we venture to identify some of these, with
a focus on admission schemes that have been developed with the humani-
tarian objective of offering humanitarian admission to asylum seekers.

First, resettlement programmes are a long-standing form of humanitari-
an admission that has been developed specifically for those who have been
formally recognized as refugees. They are defined in the IOM Glossary as:

The transfer of refugees from the country in which they have sought
protection to another State that has agreed to admit them - as refugees
— with permanent residence status.!3

Resettlement programmes rest on a collaboration with local authorities
and often involve the UNHCR as intermediary. The overall objective of re-
settlement programmes is to engage in some form of burden-sharing by
transferring the duty to offer protection from countries facing a large num-
ber of refugees to other countries with higher hosting capacities. The selec-
tion of the refugees who will be resettled is made by the receiving country,
among a pool of refugees who have been preselected by the UNHCR and
other local partners. The preselection by the UNHCR results from a vul-
nerability assessment, with the objective of identifying specific protection
needs that cannot be addressed in the host country, such as health-related
issues and gender-related persecutions.!# While common, resettlement pro-
grammes usually concern a limited number of refugees. In 2018, for exam-
ple, 55,680 refugees were resettled worldwide through UNHCR sponsored

12 EP Res of 12 April 2016 on the situation in the Mediterranean and the need for a
holistic EU approach to migration.

13 IOM (n7) 181.

14 UNHCR, Resettlement Handbook (Geneva, UNHCR, 2011).
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resettlement programmes, of a total of 81,337 refugees preselected by the
UNHCR for resettlement.'

Second, ‘evacuation programmes’ are aimed at bringing civilians to safe-
ty following a humanitarian emergency caused by a disaster and/or armed
conflict. These are large-scale responses and, contrary to resettlement pro-
grammes, their implementation does not presuppose an individual assess-
ment nor impose any requirement that a person have specific vulnerabili-
ties. As noted by the UNHCR, ‘humanitarian evacuation does not focus, as
does resettlement, on addressing individual protection needs, rather it fo-
cuses on the protection requirements of the group’.!® Evacuation pro-
grammes usually take place close to the conflict (or disaster) zone. Human-
itarian evacuation programmes were implemented during the Yugoslavian
conflict, for example, as civilians were allowed to cross the border between
Kosovo and Macedonia, where they were hosted in refugee camps man-
aged by the UNHCR in cooperation with local authorities.!” More recent-
ly, ‘evacuation’ programmes have been set up by the IOM and the UN-
HCR with EU support to the benefit of refugees detained in horrendous
conditions in Libya, some of whom were removed to refugee camps in
Niger. These programmes were set up on a much smaller scale, however,
and developed together with ‘assisted voluntary return’ programmes en-
couraging voluntary returns from Libya to the home country.!® They are
also to be distinguished from earlier understandings of ‘evacuation’ pro-
grammes. The aim is not to organise the flight of a civilian population
away from a war zone, but rather to offer an alternate solution to selected
refugees with vulnerable profiles.

Third, some States provide for ‘protected entry procedures’ (PEPs),
which are formalised procedures that allow foreigners to individually and
directly petition the State to obtain humanitarian admission to their terri-

15 UNHCR, Resettlement Data, <https://www.unhcr.org/resettlement-data.html> (ac-
cessed 10 August 2019).

16 UNHCR, Updated UNHCR Guidelines for the Humanitarian Evacuation Programme
of Kosovar Refugees in the Former Yugoslav Republic of Macedonia (Geneva, UN-
HCR, 1999).

17 M Barutciski and A Suhrke, ‘Lessons from the Kosovo Refugee Crisis: Innova-
tions in Protection and Burden-sharing’ (2001) 14 Journal of Refugee Studies 95—
134.

18 C Loschi, L Raineri and F Strazzari, ‘The Implementation of EU Crisis Response
in Libya: Bridging Theory and Practice’ (2018) EUNPACK Working Paper <http://
www.eunpack.eu> (accessed 4 August 2019); J Brachet, ‘Policing the Desert: The
IOM in Libya Beyond War and Peace’ (2016) 48 Antipode 2 272-292.
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tory.!? In such procedures, ‘the individual is directly engaging the poten-
tial host State in a procedure aiming at securing his or her physical transfer
and legal protection [...] In this mechanism, [his/her] individual autono-
my ... is accorded a central role’.?? Protected entry procedures differ from
other humanitarian admission schemes, such as resettlement, in that a
more active role is bestowed upon the applicants, who engage directly
with the receiving State authorities. They give rise to direct contact be-
tween the State and the foreigner seeking protection, without requiring
the intervention of a local intermediary or of the UNHCR.

Humanitarian visas can be seen both as a PEP and as a tool that helps to
implement other humanitarian admission schemes. Humanitarian visas
are a PEP where they are issued in a particular situation, where the State
was petitioned by an individual because of specific humanitarian consider-
ations and following a procedure established under national law. Such
visas are issued on a discretionary basis and under very specific circum-
stances as shown by the practices of the three EU Member States under in-
vestigation in this volume in the contributions of Serge Bodart, Pauline
Endres de Oliveira and Katia Bianchini (Belgium, Germany and Italy).!
Humanitarian visas may also be issued to implement a broader humanitar-
ian admission scheme, for example, to grant administrative authorisation
to cross the border to those selected for resettlement. This is the case no-
tably for some of the resettlement programmes implemented in Belgium,??
as well as for the ‘humanitarian corridors’ set up by Italy.??

These various policy models for humanitarian admission have been dis-
cussed at EU level, where developments intensified with the growing exter-
nalisation of EU border policies. Policy discussions culminated as the 2015

19 G Noll, J Fagerlund and S Liebaut, Study on the Feasibility of Processing Asylum
Claims Outside the EU Against the Background of the Common European Asylum Sys-
tem and the Goal of a Common Asylum Procedure (Danish Centre for Human
Rights, Copenhagen, 2002); G Noll, ‘From “Protective Passports” to Protected En-
try Procedures? The Legacy of Raoul Wallenberg in the Contemporary Asylum
Debate’ in ] Grimheden and R Ring (eds), Human Rights Law: From Dissemination
to Application. Essays in Honour of Géran Melander (Leiden, Martinus Nijhoff,
2006) 237-249.

20 G Noll, J Fagerlund and S Liebaut (n 19) 20.

21 See also the conclusions of a study commissioned by the European Parliament,
which identified provisions on humanitarian visas within the legislation of 16
Member States: U I Jensen, Humanitarian Visas: Option or Obligation? (Brussels,
European Parliament, Study for the LIBE Committee, 2014).

22 See the contribution of Serge Bodart to this volume.

23 See the contribution of Katia Bianchini to this volume.
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‘European refugee crisis’ increased policy interest in novel approaches to
the management of migration movements. The policy developments at EU
level are presented and discussed in the second sub-Section.

1.2 Policy Developments at EU Level. A Focus on Resettlement

In the EU, policy debates on humanitarian admission to Europe took a
new turn in the 2000s as European countries started engaging more inten-
sively in the ‘externalisation’ of their borders through so-called ‘remote
control” practices. The objective of such practices is to prevent irregular
migration to Europe by ‘policing at a distance’ through legal and policy in-
struments allowing control of migrants before they reach European terri-
tory and preventing irregular migration to Europe.?* The trend towards
the externalisation of EU borders is leading to mounting criticisms from a
human rights perspective, because one of its indirect effects is to prevent
refugees from seeking safety in flight, whereas they often have no other
practical alternative than to cross borders irregularly.?S It has been criti-
cised for being mainly driven by security considerations (increasing State
control over migration movements) at the expense of humanitarian ones
(guaranteeing access to safety for refugees). According to that critique, the
strengthening of European border controls through externalisation has not
been sufficiently counterbalanced by policy innovations that protect the
fundamental rights of those subject to external border controls. In its 2013

24 E Guild and D Bigo, ‘The Transformation of European Border Controls’ in B
Ryan and V Mitsilegas (eds), Extraterritorial Immigration Control (Martinus Ni-
jhoff, Leiden, 2010) 257-278; R Zaiotti, ‘Mapping Remote Control: The Externali-
sation of Migration Management in the 21st Century’ in R Zaiotti (ed) Externali-
zing Migration Management. Europe, North America and the spread of ‘remote control’
practices (London, Routledge, 2016). The externalisation of EU border policies has
the effect of generating numerous forms of international cooperation of a varying
nature. For an overall presentation of these instruments, see: M Maes, D Van-
heule, ] Wouters and M-C Foblets, “The International Dimensions of EU Asylum
and Migration Policy: Framing the Issues’ in M Maes, M-C Foblets and P De
Bruycker, External Dimensions of European Migration and Asylum Law and Policy /
Dimensions Externes du Droit et de la Politique d’ Immigration et d’Asile de 'UE (Brus-
sels, Bruylant, 2011) 11-60.

25 See, for example, a report by the Red Cross EU Office, Shifting Borders - Externali-
sing Migrant Vulnerabilities and Rights? (Brussels, Red Cross EU Office, 2013). See
also D S Fitzgerald, Refuge beyond Reach. How Rich Democracies Repel Asylum See-
kers (Oxford, OUP, 2019).
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report on The Management of the External Borders of the European Union and
its Impact on the Human Rights of Migrants, for example, the UN Special
Rapporteur for the Human Rights of Migrants, Frangois Crépeau, con-
cluded his comprehensive study of EU border management practices by
emphasising that:

Despite the existence of a number of important policy and institution-
al achievements in practice, the European Union has largely focused its
attention on stopping irregular migration through the strengthening
of external border controls.?¢

These concerns have also been echoed at global level, where there is a
broader policy trend towards incentivising developed countries to organise
some humanitarian admission schemes for selected refugees. In the New
York Declaration, the UN General Assembly expressed its will ‘to expand
the number and range of legal pathways available for refugees to be admit-
ted to or resettled in third countries’.?” The Global Compact on Refugees
similarly calls for the establishment of ‘complementary pathways’ to reset-
tlement, including ‘humanitarian visas, humanitarian corridors and other
humanitarian admission programmes’.?8

In reaction to these concerns, a variety of policy initiatives have been de-
veloped by the EU institutions with the aim of adopting some measures in-
tended to offer humanitarian admission to Europe to some preselected
refugees. These initiatives have been intensifying in the past years, notably
following the proposal for a regulation establishing a Union Resettlement
Framework (‘URF’). While they are often criticised for having yielded little
concrete result so far, they are far from new.?? Already on the occasion of
the June 2003 Thessaloniki meeting, the European Council had invited the
European Commission ‘to explore all parameters in order to ensure more
orderly and managed entry in the EU of persons in need of international

26 Report of the Special Rapporteur on the human rights of migrants, Francois
Crépeau, Regional Study: Management of the External Borders of the European Union
and its Impact on the Human Rights of Migrants, A/HRC/23/46 (24 April 2913) at
para7s.

27 UN GA Res 71/1 adopted on 19 September 2016, at para. 77.

28 Global Compact on Refugees A/73/12 (Part II) at para. 95. The Global Compact
also refers to regular pathways other than humanitarian admission, including ed-
ucational opportunities and labour mobility.

29 On this criticism, see: F Gatta, ‘Legal Avenues to Access International Protection
in the European Union: Past Actions and Future Perspectives’ (2018) Journal euro-
péen des droits de I'homme/European Journal of Human Rights 163.
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protection’.3® Taking into consideration that the EU Member States were
already individually engaged in the resettlement of refugees without over-
all coordination at EU level,3! the EU Commission suggested the organisa-
tion of an EU-wide resettlement scheme to be implemented in close coop-
eration with the UNHCR.3? The objective was to enhance reception capac-
ities in first countries of asylum by transferring the most vulnerable
refugees to Europe, where their specific protection needs (such as health
care or education) could be addressed in a way that would ultimately allow
them to achieve self-reliance.

Further EU policy documents connect the involvement of the EU in the
field of humanitarian admission to Europe with the broader policy objec-
tive of preventing disordered secondary movements of refugees to Europe.
Resettlement has been privileged in an attempt to reconcile humanitarian
considerations with security ones and it is consistently viewed by the EU
not only as a humanitarian policy tool, but also as a border management
tool. The objective of the involvement of the EU in resettlement pro-
grammes is to guarantee the dignity of the refugees stranded in third coun-
tries that lack the capacity to host them, in a way that offers them a
‘durable solution’, i.e., a ‘means by which the situation of refugees can be
satisfactorily and permanently resolved to enable them to lead normal
lives™3, in line with the goals pursued by the UNHCR. It is also to prevent
disordered movements of refugees to Europe by enhancing the hosting ca-
pacities in countries of first asylum, relieving them from the duty to offer
protection to the most vulnerable refugees who have specific protection
needs requiring additional assistance.

At first, various initiatives in support of resettlement were financially
steered by the EU in the context of ‘Regional Protection Programmes’
(RPPs). RPPs are policy programmes pursuing the overall objective to ‘en-

30 D/03/3, Presidency Conclusions of the Thessaloniki European Council of 19 and
20 June 2003, Conclusion 26.

31 K Duken, R Sales and ] Gregory, ‘Refugee Resettlement in Europe’ in A Bloch
and C Levy (eds), Refugees, Citizenship and Social Policy in Europe (Basingstoke,
Palgrave Macmillan, 1999) 105-131.

32 COM (2004) 410 final, Communication from the Commission to the Council
and the European Parliament on the managed entry in the EU of persons in need
of international protection and the enhancement of the protection capacity of the
regions of origin “improving access to durable solutions”.

33 IOM Glossary (n7) 57.
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hance the capacity of areas close to regions of origin to protect refugees’.3*
More concretely, RPPs are to be seen as a tool for financing projects in
third countries that improve refugee protection. These projects are often
led by the UNHCR in cooperation with local NGOs.35 Projects with a re-
settlement component obtained EU funding under the RPP framework.3¢
Over time, however, the EU started also supporting resettlement initiatives
led by its Member States outside the RPP framework. As noted in a ECRE
study, ‘while EU support for resettlement started in the framework of the
RPP, progressively it developed somewhat independently’.3” For example,
the involvement of EU Member States in UNHCR-sponsored resettlement
programmes has also been financed through the European Refugee Fund
(ERF), whose main objective was to support domestic initiatives in the
field of refugee protection.?®

These policy developments led the EU Commission to suggest, in 2009,
the establishment of a ‘Joint EU resettlement Programme’ with a view to
coordinating at EU level a more consistent involvement of the Member

34 COM (2005) 388 final, Communication from the Commission to the Council
and the European Parliament on regional protection programmes. RPPs were
subsequently integrated into the EU Global Approach on Migration and Mobility
(GAMM), of which they constitute one of the main components; see P Garcia An-
drade, I Martin with the contribution of V Vita and S Mananashvili, EU Cooperat:-
on With Third Countries in the field of Migration (Brussels, European Parliament,
Study for the LIBE Committee, 2018) 42; M Garlick, ‘EU Regional Protection
Programmes: development and prospects’ in M Maes, M-C Foblets and P De
Bruycker (n 24) 371-386.

35 L Tsourdi and P De Bruycker, EU Asylum Policy: In Search of Solidarity and Access
to Protection (Florence, Migration Policy Centre, Policy Brief, 2015) 6.

36 For example, an independent evaluation of the RPPs, led at the request of the EU
Commission, mentions a project in Tanzania that ‘helped to develop a sophisti-
cated method for the screening and profiling of persons with disabilities for the
purpose of resettlement’. <http://ec.curopa.eu/smart-regulation/evaluation/search/
download.dosjsessionid=1Q2GTTW]J1m0OpM7kSWQ90hlv 1CBzxjv]pV2-
CLp0BgQxQv 8zyGqQ3j!1601440011?°documentld=3725> (accessed on 17 Octo-
ber 2019). The evaluation is mentioned in ECRE, Regional Protection Programmes:
An Effective Policy Tool? (Brussels, Discussion Paper, 2015).

37 Ibid. 7. The European Council on Refugees and Exiles (ECRE) is a civil society
organisation gathering European NGOs advocating for refugee rights.

38 The third ERF (2008-2013) explicitly provided for the financing of resettlement
programmes; see Decision No 573/2007/EC of the European Parliament and of
the Council of 23 May 2007 establishing the European Refugee Fund for the peri-
od 2008 to 2013 as part of the General programme Solidarity and Management of
Migration Flows and repealing Council Decision 2004/904/EC O] L 144,
6.6.2007, p. 1-21, recital 18.
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States in resettlement programmes, for example by setting annual priori-
ties regarding the profile and the number of asylum seekers to be reset-
tled.3® The Joint EU Resettlement Programme was adopted in 2012. It is
financed through the ‘Asylum, Migration and Asylum Fund’ (AMIF) that
is the successor to the ERF, and that now provides for a lump sum per
refugee resettled.*’ The administrative implementation of the Joint EU Re-
settlement Programme is supported by the ‘European Asylum Support Of-
fice’ (EASO), an EU agency founded in 2010 to encourage and strengthen
administrative cooperation among EU Member States in the field of asy-
lum.#

In 2013, the sinking of a boat off the coast of Lampedusa and the
drowning of around 500 migrants attracted major attention and led to an
intensification of policy discussions on ‘legal avenues’ to Europe beyond
resettlement. An expert group set up by the EU Commission following a
meeting of the Council, the ‘Task Force Mediterranean’ (TFM), identified
various areas of action to prevent further loss of life at sea.> The organisa-

39 COM (2009) 447 final, Communication from the Commission to the European
Parliament and the Council on the establishment of a joint EU resettlement pro-
gramme.

40 Regulation (EU) No 516/2014 of the European Parliament and of the Council of
16 April 2014 establishing the Asylum, Migration and Integration Fund, amend-
ing Council Decision 2008/381/EC and repealing Decisions No 573/2007/EC and
No 575/2007/EC of the European Parliament and of the Council and Council De-
cision 2007/435/EC, OJ L 150, 20.5.2014, p. 168-194, recital 40. The lump sum
varies between EUR 6,000 and 10,000.

41 Article 7 of Regulation (EU) No 439/2010 of the European Parliament and of the
Council of 19 May 2010 establishing a European Asylum Support Office, OJ L
132, 29.5.2010, p. 11-28. On the role of EASO-supported forms of administrative
cooperation in deepening the EU harmonisation process in the field of asylum,
see L Tsourdi, ‘Bottom-up Salvation? From Practical Cooperation Towards Joint
Implementation Through the European Asylum Support Office’ (2016) 1 Euro-
pean Papers 3, 997-1031. The Commission proposed to reform the EASO into a
European Agency for Asylum (COM, 2018, 633 final), see C Hruschka, ‘Perspek-
tiven der Europiischen Asylpolitik’ in S Beichel-Benedetti and C Janda (eds.), Ho-
henbeimer Horizonte. Festschrift fiir Klaus Barwig (Baden-Baden, Nomos-Verlag,
2016) 382-400 393.

42 EU Council of 7 and 8 October 2013, Press Release 14149/13. The move was also
welcomed by the European Parliament, which insisted in being involved in the
works of the TFM; see: EP Res of 23 October 2013 on migratory flows in the
Mediterranean, with particular attention to the tragic events off Lampedusa
(2013/2827(RSP)) OJ C 208, 10.6.2016, 148-152, point J.5.
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tion of ‘legal avenues’ to Europe is one of the actions it identified.#* The
conclusions of the Task Force urge the EU institutions and the Member
States ‘to increase their current commitment on resettlement’. The TFM
also calls for them ‘to explore further possibilities for protected entry in
the EU (and) (...) to open legal channels which give an opportunity for
migrants to reach Europe in a regular manner.”** These suggestions of the
TEM were followed in part in the 2015 European Agenda on Migration. It
announced the setting-up of an EU-wide resettlement scheme with the ob-
jective to enable 20,000 refugees to take up residence in Europe between
2015 and 2017.4 However, no specific action at EU level followed the con-
clusions of the TFM regarding the development of legal channels other
than resettlement. The European Agenda on Migration simply encouraged
EU Member States ‘to use to the full the other legal avenues available to
persons in need of protection, including private/non-governmental spon-
sorships and humanitarian permits, and family reunification clauses’.46
The EU resettlement scheme was adopted by the European Council on
June 2015, at which European Heads of State or Government pledged to
resettle 22,504 refugees from the Middle East, the Horn of Africa and
North Africa.” It was implemented beyond expectations as, in the end, up
to 27,800 refugees were resettled.*® The success of that first EU resettle-
ment scheme led to another one, which is still ongoing and at the time of
writing set a target of 50,000 refugees to be resettled by 2019.#° In addition
to these schemes, which are of a general nature as they may apply to
refugees of any nationality from a great variety of countries, another EU re-
settlement scheme was set up specifically to benefit Syrian refugees staying

43 COM (2013) 869 final, Communication from the Commission to the European
Parliament and the Council on the Work of the Task Force Mediterranean. Other
actions include security measures such as increased border surveillance, and addi-
tional support to the Member States facing higher migratory pressure.

44 1bid. point 2.2, 2.4 and 2.5.

45 COM (2015) 240 final, Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions. A European Agenda on Migration.

46 Ibid. 5.

47 EUCO 22/15, Conclusions of the European Council meeting of 25 and 26 June
2015; decision adopted following the Commission Recommendation (EU)
2015/914 of 8 June 2015 on a European resettlement scheme C/2015/3560 OJ L
148, 13.6.2015, 32-37.

48 COM (2018) 798 final, Managing migration in all its aspects: Progress under the
European agenda on migration, 4.

49 C (2017) 6504, Commission Recommendation of 27.9.2017 on enhancing legal
pathways for persons in need of international protection.
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in Turkey. It was part of the ‘EU-Turkey Statement’ and provides for the
resettlement in the EU of one Syrian refugee staying in Turkey for every
one being returned to Turkey from the Greek Islands (the ‘1:1 scheme’).5°
This resettlement programme reflects a different policy approach. Resettle-
ment in this case is used to the strict extent necessary to support and facili-
tate the adoption and implementation of a border control arrangement.
The success of these EU resettlement programmes led the EU Commis-
sion to propose the adoption of a regulation establishing a ‘Union Resettle-
ment Framework’ (URF) as part of the ongoing reform of the Common
European Asylum System (CEAS). The objective of the URF is to establish
a comprehensive and permanent resettlement framework, that would con-
sistently guide EU-supported resettlement initiatives to be launched in the
future.’! The underlying idea is to move from ad hoc EU initiatives on re-
settlement to a consistent overarching approach at EU level. The proposal
for a URF includes eligibility criteria that broadly correspond to the crite-
ria set up by the UNHCR and that are based on the identification of specif-
ic needs induced by additional factors of vulnerabilities. The proposal also
establishes exclusion grounds founded on public order and national securi-
ty considerations. It organises standardised procedures that leave to the
Member States the task of identifying the refugees who will be resettled
and may be expedited in case of a humanitarian emergency. An annual
Union Resettlement Plan will be established by the Council, and the Com-
mission may establish more targeted resettlement schemes in line with
that plan. The implementation of the HURF will be supervised by a High-

50 C (2015) 9490, Commission Recommendation of 15.12.2015 for a voluntary hu-
manitarian admission scheme with Turkey.

51 COM (2016) 468 final, Proposal for a Regulation of the European Parliament and
of the Council establishing a Union Resettlement Framework. For a detailed ana-
lysis of the proposal, see A Radjenovic, Resettlement of Refugees: EU Framework
(Brussels, Briefing of the European Parliamentary Research Service, 2019). The
proposal has generated some criticisms among civil society organisations for link-
ing resettlement to migration management considerations; see: K Bamberg, The
EU Resettlement Framework: From a Humanitarian Pathway to a Migration Manage-
ment Tool? (Brussels, EPC Discussion Paper, 2018); ECRE, Untying the EU Resettle-
ment Framework (Brussels, Policy Note, 2016); S Carrera and R Cortinovis, The
EU’s Role in Implementing the UN Global Compact on Refugees. Contained Mobility
vs. International Protection (Brussels, CEPS Paper on Liberty and Security in Euro-
pe, 2019) 14; M Tissier-Raffin, ‘Réinstallation — Admission humanitaire : solutions
d’avenir pour protéger les réfugiés ou cheval de Troie du droit international des
réfugiés ?” (2017) 13 La Revue des droits de I’lhomme <https://journals.openedition.o
rg/revdh/3405> (accessed on 10 August 2019). On that debate, see the contribu-
tion of Catharina Ziebritski to this volume.
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Level Resettlement Committee, which will be chaired by the Commission
and composed of representatives of the Council, the European Parliament,
the High Representative of the Union for Foreign Affairs and Security Pol-
icy, and representatives of the Member States. The European Union Agen-
cy for Asylum (which is expected to succeed to the EASO once the recast of
the CEAS is adopted), the UNHCR and the IOM may be invited to attend
the meetings of the committee.

The main principles of the URF proposal reflect an approach already de-
veloped in past EU resettlement initiatives. First, EU-sponsored resettle-
ment programmes are intended to function on a voluntary basis. The URF
provides a general framework in which Member States are invited to par-
ticipate (and thus benefit from EU funding). But it does not in and of itself
create a legal obligation to resettle refugees on account of EU Member
States. Second, EU resettlement programmes are to be developed and im-
plemented in cooperation with the UNHCR. The URF proposal explicitly
recognises the ‘key role’ of the UNHCR in identifying resettlement priori-
ties and executing resettlement programmes. Third, there is a strong tie be-
tween resettlement and the enhancement of hosting capacities in third
countries that are facing the arrival of a large number of refugees. The
URF proposal connects EU resettlement programmes to the proposal of a
‘new Partnership Framework with third countries under the European
Agenda on Migration’ that strives to support countries of origin and of
transit in dealing with large refugee flows.’? It states that the objective of
EU resettlement is also to support ‘partnerships with key third countries of
origin and transit through a coherent and tailored engagement where the
Union and its Member States act in a coordinated manner’.>3 From a poli-
cy perspective, resettlement remains conceived at EU level as both a hu-
manitarian tool and a tool for migration management: the intent is to pre-
vent disordered movements of asylum seekers to Europe by supporting
hosting capacities in transit countries and countries of origin. As argued by
Catharina Ziebritski in her contribution to this volume, policy develop-
ments towards increasing involvement of the EU in resettlement are slowly
but surely leading to legal developments and a ‘EU resettlement law’ that
has the potential of enhancing refugee protection, in so far as it remains

52 COM (2016) 385 final, Communication from the Commission to the European
Parliament, the European Council, the Council and the European Investment
Bank on establishing a new Partnership Framework with third countries under
the European Agenda on Migration.

53 COM (2016) 468 final (n 51) 5.
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