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Introduction

Christian Lahusen and Veronica Federico

Solidarity is an intensively discussed topic within the European Union
(EU). This is not at all surprising considering we are living in times of cri-
sis. Difficulties accumulate, if we think about the economic recession that
has gripped the union since 2008 and the increased immigration of
refugees and asylum seekers since the summer of 2015. With regard to
both of these situations, the European Union has seen the need to develop
policies that meet the challenges of these crises, and accordingly, various
programmes have been launched in these fields (e.g. the European Finan-
cial Stability Facility, the Stability and Growth Pact, border patrol opera-
tions, relocation and resettlement programmes, the EU-Turkey agree-
ments). However, many of these policies fall short of public expectations,
particularly where the principle of solidarity is concerned. National gov-
ernments have been reluctant to sign agreements requiring more intense
cooperation, joint responsibility and burden sharing. Governments’
propensity to defend national interests has inspired this reluctance. How-
ever, this hesitancy also seems to stem from the EU’s institutional and le-
gal architecture because the principle of solidarity is legally enshrined in a
rather unbalanced manner. On the one hand, solidarity is only weakly de-
veloped within European law, whereas on the other hand, it has found a
much wider and diverse application at the national level, thus inhibiting
coordination and harmonisation. The situation, however, is changing. In
fact, the various EU crises seem to have provoked considerable alterna-
tions in both respects. Apparently, the crises have stepped up the pressure
on EU institutions and on national governments to promote cooperation
and solidarity among member states, whereas legislators at both the na-
tional and the EU level seem to marginalise the role of solidarity in many
countries. This is especially true if we factor in austerity measures and
welfare state retrenchment policies. These observations reveal that solidar-
ity is a highly contested and dynamic field of political action and policy-
making. Given this field’s relevance, it seems important to devote our at-
tention to European solidarity in its various manifestations.
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The goal of this collective volume is to broaden our knowledge of
European solidarity along these lines. Of particular interest is understand-
ing how solidarity is embedded within the institutional, political and legal
architectures of the EU and its member states. For this purpose, this book
examines solidarity’s role as a legal principle and as a component of pub-
lic policies in eight European countries—Denmark, France, Germany,
Greece, Italy, Poland, Switzerland and the UK—and within the EU’s insti-
tutional fabric. This spectrum of cases reflects more than just the need to
consider the situations of countries that the economic and immigration
crises have affected in different ways. These nation states also have vari-
ous legal and political systems that impact how authorities, on the one
hand, and citizens and organisations, on the other, have reacted to these
crises. These countries present a diverse constitutional organisation of the
state because they were explicitly selected to encompass a wide spectrum
of variability while remaining in the general frame of contemporary West-
ern liberal democracies. They mirror the diversity of European landscapes
in terms of the state’s structure, the system of government, rights enforce-
ment and litigation, the political system and the cultural and socio-econo-
mic background, while allowing, at the same time, for a systematic com-
parison. Suffice to recall that the countries to be studied conform to a com-
bination of ‘the most similar’ and ‘the most dissimilar’ case-study selec-
tion. The cleavage between the sole country belonging to the common law
system (the UK) and the others, characterised by civil law systems, is nu-
anced and, at the same time, enriched and made more complex by how it
intertwines with other cleavages: centralised versus federal states; sym-
metric versus asymmetric decentralisation (or devolution); constitutional
monarchies versus republics; parliamentarian (in various typologies) ver-
sus semi-presidential (in various typologies) and directorial systems of
government; diffuse versus centralised (with the presence of a constitu-
tional court) systems of judicial review. Seven countries are EU member
states, so they relate to the EU legal framework and to crisis-driven Euro-
pean measures. However, the inclusion of Switzerland allows for consider-
ing the situation in a country that, although it is not a part of the EU, is
closely associated with it in many areas of regulation while also being
characterised by a peculiar system of government, federal system, society
structure and socio-economic background. Moreover, diverse mechanisms
of rights enforcement and litigation among countries (some countries
heavily rely on the activism of the ombudsman and of administrative jus-
tice, for instance) add further complexity to the analysis of the constitu-
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Introduction

tional and legal frameworks relevant for the discussion of solidarity as a
legal concept.

Diversity is also a keyword in the discussion of political systems,
counting two-party systems, pluri-party systems, multi-party systems, and
fragmented-party systems. Diversity is a keyword in the discussion of the
democratic model as well: majoritarian and consensus democracies, along
with semi-direct and consociational ones. The countries’ socio-economic
backgrounds are nothing short of diversity, as Denmark, France, Germany,
Greece, Italy, Poland, Switzerland and the UK encompass the full range,
with Greece representing the most deprived landscape and Denmark hold-
ing the most privileged position. Noteworthy is the fact that other vari-
ables, such as levels of corruption, clientelism, religions’ influence, and
income and wealth distribution strongly contribute to defining diversity in
our case study.

Due to the diversity of cases outlined so far, we have meticulously sift-
ed through legal systems in search of the fields in which solidarity is ap-
plied, with special attention given to the research policy areas of disability,
unemployment, immigration and asylum. In particular, we have highlight-
ed when solidarity is explicitly mentioned in constitutions, laws, and court
decisions, as well as when connected principles (equality, social justice,
human dignity, etc.) are either included in the legal text or more broadly
when they underpin norms and jurisprudence.

This collective volume builds on research conducted within the frame-
work of an international research consortium that the EU funded through
its Horizon2020 programme. This project was committed to the systemat-
ic, interdisciplinary and praxis-oriented analysis of European solidarity in
times of crisis.! These general objectives were broken down into various

1 The project has the title “European paths to transnational solidarity at times of cri-
sis: Conditions, forms, role models and policy responses” (TransSOL). It has re-
ceived funding from the EU’s Horizon 2020 research and innovation programme
under grant agreement No 649435. The TransSOL consortium is coordinated by the
University of Siegen (Christian Lahusen), and it is formed, additionally, by the
Glasgow Caledonian University (Simone Baglioni), European Alternatives e.V.
Berlin (Daphne Biillesbach), the Sciences Po Paris (Manlio Cinalli), the University
of Florence (Carlo Fusaro and Veronica Federico), the University of Geneva (Mar-
co Giugni), the University of Sheffield (Maria Grasso), the University of Crete
(Maria Kousis), the University of Siegen (Christian Lahusen), European Alterna-
tives Ltd. LBG UK (Lorenzo Marsili), the University of Warsaw (Maria Theiss) and
the University of Copenhagen (Hans-Jorg Trenz).
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work packages that paid special attention to various aspects of the overar-
ching topic. Among others, TransSOL was particularly interested in moni-
toring and analyzing the levels and forms of solidarity practices and atti-
tudes among European citizens and civil society organisations. Various re-
search packages were developed and implemented with these objectives
(e.g. an individual opinion poll, various organisational surveys, a media
content analysis), from which this book took inspiration as well.

The findings presented in this book stem from original research work
that all teams of the European consortium conducted. The joint effort was
devoted to gathering information on the political, legal and institutional
contexts of transnational solidarity. This information has been retrieved
via a combination of the desk research of various sources (e.g. legal and
policy documents, national and EU case law, scientific literature), infor-
mation requests to relevant institutions and semi-structured interviews
with legal and policy experts and academics, which were conducted in Ju-
ly and October 2015. Additionally, the national chapters of this book bene-
fitted from insights generated via an organisational survey, which was de-
voted to monitoring, analysing and assessing the innovative practices of
transnational solidarity in response to the crises. Among other tasks, this
work package consisted of a series of qualitative interviews with represen-
tatives of grassroots/informal solidarity organisations, associations and
movements active in the three fields of analysis (unemployment, disability
and immigration and asylum). Thirty interviews were conducted in each
country from August to October 2016. Information gathered through inter-
views does not intend to be representative and exhaustive; rather, it offers
multiple and partial views on the relevance of the legal and policy frame-
works, on the most critical aspects of law enforcement and on the sound-
ness of the policy and legal frameworks to meet vulnerable people's ex-
pectations. In other words, these data provide further insights to comple-
ment the analysis of the role of the law, not just as it exists in legal text
and in cases but rather as it is actually applied in society.

The main focus of this book is a systematic mapping exercise of the
position and role of solidarity in member countries’ legal systems and at
the EU level. Given the considerable changes in this field during the past
years, which makes it difficult for research to keep track of developments,
we see the merit of providing with this volume a broad overview and des-
cription of the current situation in our eight countries. The terrain of our
analysis has been the national legal systems in its three crucial dimen-
sions: (a) the constitution and its values; (b) the legislation, focusing main-

14

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Introduction

ly on framework laws; and (c) the case law, especially constitutional
courts or supreme court jurisprudence. This three-dimensional approach
allows one to consider both the legal contexts that preexisted the crises
and the crisis-driven reforms.

Solidarity: An Evocative Concept

Solidarity is a deeply evocative concept, connected in everyone's imagina-
tion with positive attitudes of openness, generosity and cooperation. In
scholarly writing, the usage of the concept has been more focused and nar-
row, even though the scientific literature has addressed a variety of as-
pects, thus mirroring the various disciplines involved in its analysis (e.g.
philosophy, legal studies, political science, sociology, psychology). A
closer look at the extensive literature reveals that we can extract a number
of conceptual assumptions and empirical issues that will help to prepare
the ground for our own analyses. In general, we can draw three general
lessons from scholarly writing: First, solidarity is a relationship of support
tied to (informal or formal) rights and obligations; second, solidarity
might have universalist orientations but is most of the time conditional;
and third, solidarity is institutionalised at several interdependent levels of
aggregation.

First, solidarity refers to a human relationship focused on the (mutual)
support of others. This general conceptualisation, however, is far from sat-
isfactory, as other concepts also refer to similar relationships: empathy and
care, charitable and humanitarian actions, philanthropy and altruism. In
fact, many definitions make explicit use of these concepts, suggesting that
solidarity is closely linked to and maybe identical to them. Often, solidari-
ty is defined in relation to one of these concepts. ‘Solidarity’, for instance,
is defined as the attitudes and practices geared towards helping others who
are struggling or are in need (e.g. Stjerng 2012, 2), be that via personal
contributions or through the active support of others’ activities—such as
the humanitarian aid of civil society organisations or the state’s re-distri-
butional public policies (Svallfors 1997; Fong 2001; Amat and Wibbels
2009; Rehm et al. 2012). However, what, then, is the specificity of solidar-
ity when compared with the other concepts? A close look at the literature
reveals that most scholars agree on the specification that solidarity is a re-
lationship of support tied to group-related rights, responsibilities and obli-
gations. This relationship of support can be linked to informal groups,
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whose survival is dependent on their members’ activities. Along this line
of reasoning, group solidarity emerges from—and depends on—exchange
relations among their members (Hechter 1987; Widegren 1997). A similar
observation can be made with regard to more formal groups, such as na-
tion-states, because here, we are speaking of entities that require social in-
tegration and solidarity. In these cases, solidarity is tied to citizenship and
thus to formalised rights and obligations (Turner 1990; Blais 2007; Apos-
toli 2012; Supiot 2015). Along these lines of reasoning, we find a number
of authors who argued that the promotion of European solidarity is thus
dependent on the emergence and enactment of European citizenship (e.g.,
Balibar, 2004 and 2014; Jacobs 2007; Dobson 2012; Guild et al. 2013; Isin
and Saward 2013). In this sense, we can summarize that solidarity is not
an individual act of (unilateral) help, empathy and care but rather an activ-
ity or disposition of support that is intimately linked to shared norms,
rights and obligations. Groups might expect from their members that they
act in solidarity with others, even though these expectations can remain
implicit and informal. At the level of nation-states, solidarity might be vol-
untary, but in many cases, it is also obligatory if we think of redistributive
policies that are financed via taxes and contributions. Hence, in many in-
stances, political, institutional and legal matters highly permeate solidarity.
This also means that an analysis of existing legislations will tell us a great
deal about the extent to which—and how—solidarity is introduced and en-
acted within the EU and its member states.

Second, scholarly debates have underlined that solidarity is an idea and
value that combines universalism and particularism at the same time. Soli-
darity can be tied to abstract communities (i.e. humankind) and thus be as-
sociated with a universal understanding of generalised support (Brunk-
horst 1997 and 2005; Balibar 2004). In empirical research, this solidarity
approach is measured in terms of the generalised, civic dispositions of
help not restricted to any specific group or conditionality (Amat and
Wibbels 2009; Fong 2001; Rehm et al. 2012; Svallfors 1997). However,
more often than not, solidarity is tightly associated with particularism,
once relations of support are tied back to certain groups, and once solidari-
ty is made conditional on group membership, mutual contributions and/or
exchange relations. Empirical studies on informal groups have corroborat-
ed this finding (Hechter 1987), but similar conclusions have been drawn
by scholars interested in the extent to which citizens support institution-
alised solidarity, for example, in the form of social policies. In this respect,
the readiness to support institutionalised solidarity seems to be patterned
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by the assumed ‘neediness’ or ‘deservingness’, the social or spatial prox-
imity of the targeted group (Oorschot 2000 and 2006; Blekesaune and
Quadagno 2003; Brooks and Manza 2007; Stegmueller et al. 2012). Ac-
cording to these studies, elderly and disabled people are considered to be
the most deserving, followed by unemployed people, with immigrants as
the least deserving (Oorschot 2006). These differentiations do not only ap-
ply to social groups within a society but also to other countries as survey-
based analyses have indicated (Lengfeld et al. 2015). What we learn from
these studies is that solidarity is highly conditional, and this means that an
analysis of solidarity always requires a comparison of issue fields and tar-
get groups.

Third, solidarity is erected and enacted at various levels of social aggre-
gation, namely the level of individuals (interpersonal social solidarity —
micro level), the level of the organisation (civil society —meso level) and
the level of the state (welfare regimes — macro level). Various strands of
research have dealt with these different levels of aggregation. The study of
social solidarity has mainly looked at the dispositions and activities of in-
dividuals in support of others, both within smaller groups and/or extended
communities (Hechter 1987, Widegren 1997; Oorschot et al. 2006; Delhey
2007). Studies of civil society or social movements have extended the fo-
cus of analysis towards solidarity within organisational fields, arguing that
civic organisations are an important collective means of mobilising, organ-
ising and perpetuating solidarity in terms of binding norms, commitments
and behaviours (Smith 2002; Balme and Chabanet 2008; della Porta and
Caiani 2011; Baglioni and Giugni 2014). Finally, we have an extensive
field of research devoted to institutionalised forms of solidarity. These
scholars have indicated that solidarity is built into constitutions (Brunk-
horst 2005; Ross and Borgmann-Prebil 2010; Bellamy et al. 2006; Da-
lessio 2013; Rodota 2014) but also into policy fields and/or specific pol-
icies, as research on welfare states and social policies has argued (Esping-
Andersen et al. 2002; de Burca 2005; Morel et al. 2012).

The differentiation of solidarity along various levels of aggregation is
important for better understanding the complexity of the topic. In fact, sol-
idarity is not only enacted at the micro, meso and macro levels at the same
time—through informal citizens’ networks, civil societies or welfare
states. These various levels are also highly interdependent. Individual dis-
positions and practices of support for others might be promoted or inhibit-
ed, for instance, via the (un)availability of civic organisations and social
movements, and/or through the (un)availability of political, institutional or
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legal opportunities for civic engagement and volunteering. At the same
time, the legitimacy and functionality of the welfare state are conditional
on public support through elections as well as on the payment of taxes and
contributions. At the same time, they are also conditional on the active
participation of its citizens through civil society organisations and social
movements in terms of political advocacy and/or service delivery.

The research of the TransSOL project condensed in this book is embed-
ded into these debates and in the evidence generated via previous studies.
The national case studies embrace the conviction of scholarly writing that
it is necessary to do justice to the specificity of solidarity when compared
with other concepts, such as help and care, philanthropy and empathy.
Consequently, our analyses call attention to a number of specificities of
solidarity. First, if solidarity is tied to rules, rights and obligations, then a
careful analysis of institutionalised solidarity in the public domain is of the
utmost importance. It will demonstrate to us which social and civic entitle-
ments, rights and obligations are prominent and/or marginal in the politi-
cal and legal domains of our various countries. Second, the aspect of con-
ditionality is most often than not part of the application and enactment of
solidarity in empirical reality. For this purpose, the analysis cannot be re-
stricted to an inquiry into the role of solidarity as a general principle of
human conduct, political regulation and public law. It also has to consider
the role of solidarity in specific policy domains. This means we can learn
much about solidarity as a legal principle and political norm once we com-
pare various policy domains—in our case, the fields of unemployment,
disabilities and migration/refugees. Third, solidarity is a highly con-
tentious principle, as nation-states, corporate actors and individual citizens
will have different views about the scope and orientation of solidarity and
thus about the group of people to consider, the range of rights and obliga-
tions to stipulate, and the breath and length of support measures. Countries
and policy domains do diverge in the type of conditionality they specify
and in how they have tried to agree on diverging interests and views. Fi-
nally, although this book is mainly focused on the institutionalisation of
solidarity within legal systems and political institutions (e.g. constitutions,
policy-field-specific legislation and case laws), our analyses are guided by
the conviction that a proper understanding of institutionalised solidarity at
the state level requires a more ample framework of analysis that takes both
the socio-economic context and the views and reactions of citizens and
civic groups into consideration.
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The Socio-Economic Context and the Crisis

Before we move to a description and analysis of solidarity as a legal prin-
ciple and reference point of public policies, we wish to delineate the socio-
economic context of the eight countries under analysis, as well as the im-
pact of the various crises that have been felt in Europe since 2008. This
contextual information is important for better understanding and assessing
the role and position of solidarity within the legal systems and public pol-
icies of the eight countries. On the one hand, it is necessary to provide a
picture of the socio-economic situation in these countries to identify the
societal grievances and cleavages (e.g. poverty, inequalities or exclusion)
to which solidarity as a legal and political principle responds and/or might
need to react. On the other hand, we wish to provide information on insti-
tutional and political indicators that reveal the level and extent of redis-
tributive social policies in these countries, as a proxy of what the principle
of solidarity entails in terms of public policies.

The data we have assembled from various compendia and statistical
databases (see WP1-Dataset: http://transsol.eu/outputs/data/) largely con-
firm two main findings from previous research: European countries di-
verge considerably with regard to societal cleavages and redistributive
policies addressing these problems; at the same time, the various crises af-
fecting the EU since 2008 are increasing the differences and inequalities
among the countries. In fact, research has corroborated the considerable
differences among European countries pertaining to economic wealth and
societal grievances. Inequalities in terms of economic wealth (countries
and regions) and income distribution (households) have long been known
to exist when comparing European countries from the richer northern re-
gions, those less well-off nations in the South, and the Eastern European
accession countries (Brandolini and Smeeding 2006; Beckfield 2006; All-
mendinger and Driesch 2014). Differences in social inequalities (e.g.
poverty rates or income differentials) were determined based on various
factors, such as labour markets and employment patterns, industrial struc-
tures, research and development, education and vocational skills, or the
spatial location within Europe. However, social policies also have their ef-
fects when considering redistribution programmes’ ability to decrease the
risk of poverty, compensate for the loss of income and provide assistance
through services (Caminada and Goudswaar 2009). Here, research has de-
veloped impressive insights into various welfare regimes marked by vary-
ing degrees of social security coverage, marked by the generosity of social
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benefits and governed by the rationale of institutions such as the state, the
market, the family and civic associations (Esping-Andersen 1990 and
1996; Pierson 1994; Castels 2004). Mainly, research distinguishes among
a benevolent and universal Scandinavian/Nordic model; a moderately gen-
erous, conservative and neo-corporatist continental model; and a residual
and familialistic Southern model (Esping-Andersen 1996, Gallie and
Paugam 2000; Cinalli and Giugni 2010).

These realities, however, have evolved across time. Research has con-
firmed, for instance, that economic and social inequalities among coun-
tries and regions have decreased since the 1990s (Heidenreich and Wunder
2007; Geppert and Stephan 2008)—before the outbreak of the Great Re-
cession in 2008. However, the situation since then has been different be-
cause economic and social inequalities among countries (and among re-
gions within countries) are on the rise again. With regard to labour mar-
kets, studies converge in identifying a gradual ‘dualisation’ between insid-
ers and outsiders (Boeri 2011; Emmenegger et al. 2012; Barbieri and Cu-
tuli 2016; Heidenreich 2016). This corresponds with increasing levels of
poverty, material deprivation and socio-economic segregation (Barcena-
Martin et al. 2014; Marcinczak et al. 2015).

Data available through Organisation for Economic Co-operation and
Development (OECD)—compendia and Eurostat statistics corroborate
these developments. Overall, this demonstrates that the EU has experi-
enced a sharp decrease in its economy, thus pushing the European econo-
my into a recession. The following graph summarizes the situation across
countries with regard to two indicators that mirror the development of the
economy and public finances. Denmark, France, Germany, Greece, Italy,
Poland, Switzerland and the UK present very diverse socio-economic
backgrounds, with Greece representing the most deprived landscape and
Switzerland holding the most privileged position (see gross domestic
product [GDP] per capita). The economic crisis has evidently exerted a
strong impact on the socio-economic structures of the studied countries.
Looking at growth in GDP between 2010 and 2013, we can say that the
crisis has not notably affected economic growth in Poland and Switzer-
land, and it has had a temporary impact on the economy in countries such
as Germany, France, Denmark and the UK (Figure 1). The crisis has led to
a considerable recession mainly in Italy and, above all, in Greece. In addi-
tion, in Italy and Greece, the economic crisis was accompanied by a debt
crisis, which pushed governments to undertake severe retrenchment pol-
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icies and austerity measures. In 2016, government debt was still at 181%
of GDP in Greece and 155% of GDP in Italy (Figure 2).

Figure 1 Figure 2
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Source: OECD and Eurostat statistics

The financial and economic crisis has also hit hard on the social structures
of EU countries, bringing economic grievances and poverty back onto the
political agenda. These developments have also affected the welfare state,
which has had problems with addressing the population’s various needs
due to increasing the numbers of beneficiaries and limited public funding.
Figure 3 provides empirical indications for this development. It indicates
that the proportion of people in the population who live under economic
strain (i.e. the percentage of households acknowledging that making ends
meet is difficult) is particularly prominent in Greece, followed by Italy
and Poland. In Greece, 24.2% of households were already facing econo-
mic difficulties in 2010, but the datum worsened during the crisis, reach-
ing its peak in 2013-14, when almost 40% of households suffered under
the economic strain. Interestingly, however, except for the period of peak
crisis in 2013, in Italy, the percentage has diminished, reaching its lowest
level in 2016 (which nonetheless remained high at 10.8%). A similar ob-
servation can be made for Poland. In Germany, Denmark and France, eco-
nomic strain remains low, even though all three countries experienced
minimal increases in the number of households making ends meet with
difficulty during the crisis, with this number decreasing in recent years.
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The same trend applies in the UK, where variations were stark. In 2010,
only 3.9% of Swiss households were experiencing economic strain, and
this percentage diminished during the crisis (although not linearly), reach-
ing its lowest rate (2.8%) in 2016. The Polish case is particularly interest-
ing: While presenting the third-highest rate of economic strain in 2010
(14.1%), it experienced a marked decrease and attained an 8.4% rate in
2016.

Figure 3 Figure 4
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A similar picture is drawn when we considering the rates of risk of pover-
ty, which correspond to the percentage of people with incomes below a
threshold of 60% of the national median equivalised disposable income,
including social transfers (Figure 4). This percentage is high in all of our
countries, with the most alarming percentage being in Greece, where up to
36% of the population was at risk of poverty in 2014. After Greece, the
countries most severely hit by the risk of poverty and social exclusion are
Italy (where the crisis increased the percentage of the population at risk),
Poland (characterised by a decreasing trend) and the UK (where, similarly
to Italy, the crisis increased the percentage of the population at risk). It is
interesting to note that the objective and subjective measures do not corre-
spond everywhere. The subjective feeling of economic strain corresponds
closely to the relative income situations of households in Greece, also
across time, whereas the levels of subjective deprivation are much lower
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in the other countries, as one would assume when looking at the statistical
measure of the households’ income situations. Here, the share of people
feeling deprived is still considerable, but people tend to perceive their situ-
ations as less troublesome as the statistical threshold suggests.

Overall, the data corroborate the fact that the economic and financial
crisis has had considerable effects on economic wealth, public finances
and social grievances. This is clearly evidenced if we focus more closely
on the three target groups in which our study is mainly interested: the un-
employed, people with disabilities and refugees and migrants. Official
statistics demonstrate that the number of people affected by vulnerability
in these areas is considerable in all countries, and it has tended to increase
since 2008. Figures 5 and 6 disclose these developments for the number of
jobless people and people with disabilities suffering severe material depri-
vation. In all countries, unemployment among the general population has
been on the rise since the outbreak of the economic crisis in 2009, even
though the effect was rather short term in Germany and Switzerland. Un-
employment rates have increased steadily since 2008 for most countries
and climaxed in Denmark and the UK in 2011, in Greece and Poland in
2013, and in Italy and France in 2014 and 2015 respectively. More recent-
ly, unemployment decreased in this second group of countries as well,
namely from 2014 in Poland and Greece, from 2015 in Italy and from
2016 in France. However, in 2016, it remained higher than in 2010 in Italy
(11.7%), in France (10.1%) and in Greece (23.6%), whereas in Poland, it
was lower (6.2%).

Financial hardships have not only impacted the jobless population but
also people with disabilities, even though the experiences within the eight
countries are quite different. The percentage of people with disabilities
who indicated being exposed to severe material deprivation is highest in
Greece, Poland and Italy, and it is lowest in Switzerland and Denmark.
The economic and financial crisis has affected the disabled population par-
ticularly in Greece, Italy and the UK, as the proportion of those suffering
deprivation has increased dramatically; in Denmark a regression can be re-
ported for the years after 2012. In contrast to these countries, the situation
has improved in Poland, France and Switzerland given that the number of
people acknowledging living in precarious conditions has decreased
significantly.
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Figure 5 Figure 6
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In the field of migration and asylum, the statistical data reveal consider-
able changes over time, particularly towards the end of our period of ana-
lysis. In fact, a total of 3.8 million people immigrated to one of the EU’s
28 member states in 2014.2 Inflows of the foreign population continued to
increase in 2015 but not everywhere or to the same extent across European
countries. Among the countries under our analysis, Germany reported the
largest total number of immigrants (around 1.5 million) in 2015, followed
by the UK (631,452), France (363,869) and Italy (280,078). Regarding
asylum statistics, we look at first-time asylum applicants in Figure 7, thus
discounting repeat applicants in this country. The number of first-time asy-
lum applicants in Germany increased from 442,000 in 2015 to 722,000 in
2016. Greece and Italy also reported large increases (both in excess of
30,000 additional first-time asylum applicants) between 2015 and 2016. In
relative terms, the largest increase in the number of first-time applicants
was recorded in Greece (more than four times as high). By contrast, Den-
mark reported less than half the number of first-time asylum applicants in
2016 as in 2015. Germany’s share of the EU total increased from 35% in
2015 to 60% in 2016, whereas other EU countries displaying noteworthy
increases in their share of the EU total included Italy (up 3.4 percentage

2 See http://ec.europa.eu/eurostat/statisticsexplained/index.php/Migra-
tion_and migrant population_statistics.
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points to 10.1%) and Greece (up 3.2 percentage points to 4.1%). However,
we need to contextualize these figures by relating them to the sizes of the
countries’ populations. As Figure 8 reveals, we see that the number of
overall asylum applications per 100 inhabitants increased not only in Ger-
many but also in Switzerland, Denmark, Italy and Greece in 2015. For the
countries that our study did not cover, a large proportion of asylum appli-
cants were also counted for 2015 in Hungary, Sweden, Austria and Nor-
way. Overall, we thus see that the deteriorating situations in the bordering
regions of Europe stemming from war, persecution and poverty have had
strong repercussions for many European countries, thus challenging the
little-developed ability of the EU and its member states to find common
policy solutions.

Figure 7 Figure 8
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Source: OECD Database on International Migration; Eurostat Database on asylum and
general population (own calculations)

In addition, all of these developments have had repercussions for the wel-
fare state because the financial and economic crisis has dampened the
state's ability to respond to the growing social problems, particularly
among the most-deprived population groups. To provide a concise picture
of these repercussions is not an easy task given the variety of welfare
regimes and programmes in Europe. In general lines, studies have talked
about a gradual retrenchment of the welfare state since the 1990s (Pierson
1994 and 1996; Bonoli et al. 2000; Ebbinghaus 2015). This does not mean
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that redistributive policies are generally on the retreat. On the contrary, so-
cial expenditure has been increasing in most countries, either following
and reflecting economic growth in terms of GDP rates, and/or as a reac-
tion to economic downturns and the subsequent rise of social benefits to
compensate for market inequalities (Kenworthy and Pontusson 2005).
However, a general trend exists to privilege in-kind benefits rather than
cash benefits, to compensate for fewer market forces and to lower the ef-
fects on the reduction of social inequalities (Elsésser et al. 2015). Particu-
larly since the Great Recession, we have seen welfare state reforms gov-
erned primarily by efficiency and austerity concerns (Kersbergen et al.
2014; Hermann 2014), and we have also witnessed major cutbacks in
these countries particularly affected by the economic crisis and the agenda
of EU-austerity policies (Zartaloudis 2014).

The statistics corroborate this uneven development across European na-
tions. As revealed in Figures 9 and 10, we see that social expenditures di-
verge considerably. When considering expenditure per capita, it is Den-
mark, Switzerland, Germany and France that present the highest amounts
of public funds devoted to social protection. Poland and Greece are at the
other end of the group, with the lowest per capita rates of our eight coun-
tries. Expenditures have increased per capita in most countries, except for
Greece, where they have decreased since 2009, and in Italy, where they re-
main stable since 2010. This development is echoed largely by the total
social expenditure amounts, measured in terms of shares of the GDP. In all
countries, the public funds invested in social policies increased between
2008 and 2010 as a reaction to the crisis and the growing need for assis-
tance for the rising rate of unemployed and poor people. Since then, social
expenditures have increased in most countries in absolute terms, but they
have developed in parallel to the growth of the economy, thus maintaining
a stable share of the GDP across time. Only Greece has experienced a no-
table welfare retrenchment since 2012.
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Figure 9 Figure 10
social expenditure (% of social expenditure (PPS per capita)
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Solidarity as Public Virtue? The Structure of the Volume

Solidarity is necessary now more than ever in Europe in its multiple di-
mensions and at the various levels of analysis as the data discussed above
make palpable. Beginning in 2008, European countries had to struggle
with a serious economic recession, growing public deficits, rising unem-
ployment rates and material deprivations, human tragedies of war and
forced migration. In all of these areas, governments and EU institutions
were called to act in solidarity within deprived groups in desperate need of
help as well as with other member states struggling with the consequences
of these crises. The aim of the following chapters is to monitor, analyse
and evaluate the policy responses to these challenges. They reveal that
these crises have affected diversely the eight countries included in this
study and also that the countries have responded differently to the prob-
lems. The book moves from Denmark, Germany and Switzerland, where
the effects of the crisis, as well as the related legal and policy changes,
have been moderate, to Greece, at the far end of the spectrum, where the
crisis hit hard and crisis-driven reforms have been severe and radical, the
book illustrates the legal and policy responses to the economic and mi-
grant crisis at both the EU and nation states levels. In the three policy do-
mains of unemployment, disability and immigration and asylum solidarity
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however, crisis-driven legislation and policies are hardly inspired by soli-
darity. And this is the product of a precise political orientation, as at both
national and European level solidarity is a basic principle decision-makers
could have turned to. This juxtaposition is the object of the volume’s en-
quiry.

The book is structured in a way to provide a systematic map of solidari-
ty as a legal and political principle and of its critical enforcement in three
crucial policy domains. It consists of three main parts. In Part [ we try to
understand what solidarity means in Denmark, France, Germany, Greece,
Italy, Poland, Switzerland and the U.K. Moreover, we show whether the
constitutional and legal systems mirror this specific meaning of solidarity
and which different notions of solidarity they advance. In these cases, we
inquire about the “transformative” purpose of the constitutional and legal
system, analysing the most critical aspects of the process of social change
through legislation. Finally, we ask if constitutions and laws remain “laws
in the books” with little, or no adherence at all to the socio-political and
cultural reality or if they translate into “law in action”, becoming crucial
instrument for the promotion of solidarity.

The second part of this book is devoted to the discussion of EU legal
framework and case-law. It highlights the critical implication of the princi-
ple of solidarity during the crisis and provides a general overview of the
EU legal framework and its direct enforcement through selected case-law.
A particular emphasis is placed on the fields of unemployment, immigra-
tion/asylum, and disability.

The third part moves back to the eight countries. It focuses on the fun-
damental principles and legislation in the areas of unemployment, immi-
gration/asylum, and disability during the crisis, with a critical analysis of
the effective enforcement of the regulation and legislation. Special atten-
tion is paid to constitutional case-law and current political debates, and
their impact on the level of rights' guarantee and enforcement. We
question whether the legal and policy framework in the three areas of vul-
nerability can find any anchoring the principle of solidarity, and if and
how solidarity has played a role during the crisis to mitigate or to strength-
en crisis-driven legislation in the countries where such measures have
been adopted. It thus studies the direct and indirect effects of the legal and
political context on European solidarity. The aim is to provide a more pre-
cise analysis of the institutional and normative framework in reaction to
the crisis in these three policy domains.

28

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Introduction

The book concludes with a comparative discussion of the findings of
the three central parts pinpointing the arduous enforcement of solidarity as
a legal and political paradigm in hard times. Other principles and values
primed over solidarity: the rule of the market, economic and fiscal stabili-
ty and solvency, security. Even the Courts, that in some countries proved
to be quite effective in the protection of solidarity as constitutional
paradigm against new retrenchment, austerity and anti-immigration legis-
lation and policies, have not represented a very strong bulwark. Moreover,
also at the European level, the jurisprudence of the Court of Justice has re-
cently marked a trend reversal, opting for a restrictive interpretation of the
solidaristic approach of social benefits. But no jurisprudence, no policy, no
legislation can not be reversed once again. Solidarity remains strongly
rooted at the constitutional level and as founding principle of the EU, a
disposable value for future application.
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Deniz Neriman Duru, Thomas Spejlborg Sejersen and Hans-Jorg Trenz

Introduction: Solidarity in the Danish Welfare State

Since the Nineteenth Century, the Danish Welfare State has been grounded
in the so-called ‘Danish ethos of solidarity’, which reflects the idea of a
unified society that aspires for equality among its citizens and attributes a
strong role to the state to redistribute income and provide social security
for everyone. In the process of establishing the Danish Welfare State ac-
cording to the universalistic principle of inclusion, has become embedded
and is rarely contested. The term solidarity is therefore rarely used in ex-
plicit terms in legal texts and documents, while its meaning is contained in
the notion of ‘welfare’. In recent years, these founding principles of the
Danish Welfare State have become increasingly challenged and replaced
by a more libertarian, individualistic approach to solidarity.

In this chapter, we first trace the origins of the Danish Welfare State,
going back to the Constitutional Act of Denmark from 1849
(Grundloven).! We then explore the recent transformation of the Danish
welfare regime, which needs to be understood partly as a response to glob-
alisation and liberal European market integration, and partly in relation to
the realignment of the solidarity principle to respond to the changing de-
mands of various groups within society. The welfare state is thus adjusted
to meet new transnational challenges and adapt national law and policies
to European standards, but it also faces various domestic pressures: First
of all, the ethos of solidarity is questioned by rising costs of welfare ser-
vices and a tax burden that many Danish citizens consider as excessive.
Secondly, it is challenged by growing social inequality and a growing pop-
ulation of people under risk of social exclusion. Thirdly, the ethos faces
the challenge of cultural diversification and increasing controversies over
the extension of welfare state services to different categories of immi-

1 The Constitutional Act of Denmark: http://www.ft.dk/Dokumenter/Publikationer/E
ngelsk/~/media/PDF/publikationer/English/The Constitutional Act Of Denmark
2013.pdf.ashx.
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grants (EU and non-EU citizens and refugees). Lastly, it is challenged by
the ongoing economic and financial crisis and the need to secure the com-
petitiveness of the Danish economy on the global market. Although the
majority of Danes continue to uphold their belief in this ethos of solidarity,
there is a growing gap between principle and practice, which is also the
background of this chapter.

Solidarity: From the Danish Constitution to the Danish Welfare State

The Principle of Solidarity in the Constitutional Act of Denmark from
1849 (Grundloven)

The foundation of modern Denmark as a constitutional monarchy goes
back to the Nineteenth Century. The division of powers, legal protection
and civic and political rights of its citizens were first formulated in The
Constitutional Act of Denmark (Grundloven), which was passed on June
5t 1849. As one of the oldest constitutions still in place in Europe,
Grundloven establishes the tripartition of power and contains the most
fundamental provisions of Danish society dealing with matters such as
“democracy, free choices, legal protection by independent courts and laws
aimed to protect civic and personal rights, the freedom of speech, and the
rights to unite and associate” (Christensen et al. 2012, 19). Most impor-
tantly for our purpose, Grundloven lays the foundations for solidarity in
Article 75 (2):

“Any person unable to support himself or his family shall, when no other per-

son is responsible for his or their maintenance, be entitled to receive public

assistance, provided that he shall comply with the obligations imposed by
statute in such respect”.

Grundloven has been revised several times — in 1866, 1915, 1929 — latest
on June 5%, 1953 (Christensen et al. 2012, 19). However, in contrast to the
other European countries (e.g. Germany and Italy), Grundloven has more
of a symbolical value than practical relevance in jurisdiction, what Chris-
tensen et al. (2012, 34) refer to as, “Grundloven regulates the frame, not
the entire picture”. In the absence of a Constitutional High Court, case law
that explicitly refers to constitutional provisions is limited. Solidarity is
thus put into practice mainly through state intervention and negotiations
and is rarely enforced by law. Before we turn to the constitutional provi-
sions of solidarity and related case law of solidarity, we consider the emer-
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gence of the welfare state and the socio-cultural background of solidarity
in Denmark.

The Emergence of the Danish Welfare State

The infrastructures of the Danish Welfare State are said to have developed
since 1870, more forcefully in the 1920s, and up until the Oil Crisis in
1974 (Keergéard 2002; Kaergird 2006). This development has been facilitat-
ed by a number of smaller and bigger reforms, through collective agree-
ments (overenskomster) between the trade unions and employer asso-
ciations. These are mediated by political parties and the government
(Christiansen and Petersen 2001). In the tradition of Danish consociation-
alism, major welfare policy reforms do not divide the political forces, but
are carried by broad legislative coalitions that seek agreement among all
partners involved (Christoffersen et al. 2014, 144). These particular fea-
tures of consociational democracy further explain the low-key role played
by Danish jurisdiction, which is often not needed for conflict settlement.

Esping-Andersen (1990) classifies the Danish Welfare State within the
Social Democratic Nordic Welfare Model, where a strong state builds on
the principles of universalism by providing tax-financed benefits and ser-
vices. Traditionally, solidarity has a high value in the small and egalitarian
Scandinavian societies and can rely on the homogenous composition of
the populations in terms of ethnic, religious and linguistic unity (Stjerne
2004, 109). The expansion of social rights was further backed by the
strong role played by the Social Democratic Parties, who formed the gov-
ernment over most of the Twentieth Century and entered close coalitions
with the trade unions. In the following, we outline the emergence of the
Danish Welfare State in the ways in which the state, over time and through
successive policy and legislative changes, has provided social security to
e.g. workers, women, the sick and the disabled.

At the beginning of the Twentieth Century, the trade unions’ unemploy-
ment funds were recognised by the state, which supplemented their financ-
ing (Christiansen and Petersen 2001, 179). Along with this early social
legislation, the employer associations and national trade unions built a
model for negotiation and conflict resolution based on an autonomous
labour market with the active consent of the state (ibid, 180). In the 1920s
and 1930s, the Social Democrats had significant support from the labour
movement and the farmers. In 1930, the Social Reform Bill was passed,
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which was considered as revolutionary at that time as it provided social
security to all citizens regardless of their gender, class and/or social needs
(ibid, 182). These principles established in the interwar period still form
the basis of today’s welfare state in Denmark. Its golden era, however, was
the period between 1950 and 1973, when economic growth and flourish-
ing industries led to a surplus that was taxed and redistributed (ibid,
184-186.). In this period, the Danish Welfare State became more inclusive,
particularly encouraging female labour market participation. Gender
equality was enhanced in 1925 by important changes in family law: the
man was no longer the head of the family.2 In the 1960s, family reforms
such as financial support for single mothers, and the provision of public
daycare for children, aimed to free house-bound women from domestic
duties and encouraged them to enter the labour market (ibid, 186). This re-
sulted in an increase in female labour participation to 75%, which was on-
ly a few percent lower than the participation of men (ibid, 186). Another
important reform of the 1970s was related to healthcare, which from then
on was provided through a universal welfare state system funded by taxes
and replacing the old sickness insurance funds (ibid, 190).

The Oil Crisis in 1973, followed by an increase in unemployment, low
growth and inflation, gave way to the retrenchment of the welfare state.
Among these new restrictions, a reform of 1993 aimed at the ‘activation’
and ‘self-empowerment’ of unemployed, investing in skills training, but
also narrowing down the eligibility criteria for unemployment benefits and
shortening the period one could receive benefits (ibid. 194-195).

The Socio-Cultural Dimensions of Solidarity: High Levels of Taxes, Trust
and Voluntarism

The Moral Dimension of Solidarity

The Danish ethos of solidarityis deeply engrained in national history and
was first formulated in the mid-nineteenth century by the influential
protestant moral philosopher N.F.S. Grundtvig and his vision to build a
community of solidarity and responsibility, in his own words, a country in
which “few have too much and fewer too little” (Einhorn and Logue 2003,

2 See Pedersen (1971) for changes regarding family law.

38

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Denmark

192). As part of this protestant tradition, the ethos of solidarity is often
moralised in public discourse, emphasising the responsibility of the indi-
vidual towards the community and blaming the abuses of single beneficia-
ries or groups who are perceived as relying excessively on welfare ser-
vices. There is an emphasis on citizens’ reciprocal obligations and on val-
ues that all Danes share in principle and in practice. At the same time, it is
seen as the state’s responsibility to make the necessary efforts to provide
the necessary material conditions for everyone to conduct a life with dig-
nity.

This moral dimension of solidarity is still upheld in current public dis-
course on Danish national identity. In a recent survey, commissioned by
the Ministry of Culture, Danes voted on a cultural canon listing the 10
most important values for ‘Tomorrow’s Society of Denmark’. The welfare
stateis praised as one of the core values as well as volunteer work and trust
as others. As the canon states: “Citizens of Denmark enjoy great protec-
tion against social and physical risks. The Danish people benefit from a
large number of public aid”.? This is meant to defend, in particular, the
universal and tax funded welfare state system, which is seen as superior to
the insurance-based welfare system in other parts of Europe. In the des-
cription of the canon, explicit reference is made to the principle of solidar-
ity. The excerpt reads as follows:

In the long term, such awareness can spark a better general education, sense
of self and solidarity — and prepare the ground for better integration — includ-
ing non-ethnic Danish citizens. The Minister for Culture would also like to
see the canon process result in material/content that can inspire teaching in
primary and lower secondary schools, upper secondary schools and adult edu-
cation schools, the citizenship test and maybe UNESCO’s list of intangible
cultural heritage. The purpose of the canon is also to make it clearer what cre-
ates our national identity and cohesion, to give us all a better sense of self and
general education, create solidarity and make us a people of increased cultural
awareness and common cultural experience.*

3 See https://www.danmarkskanon.dk/om-danmarkskanonen/english/ (last accessed
15.12.2016.).

4 See https://www.danmarkskanon.dk/om-danmarkskanonen/english/ (last accessed
15.12.2016.).
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Redistribution through Taxing and High Levels of Trust

An important pillar of solidarity in Denmark is the fiscal system and its
schemes of redistribution. Like other Scandinavian countries, Denmark is
distinguished by heavy income taxes that are meant to protect the low-in-
come population and in turn facilitate a more equal income distribution.
Denmark is estimated to be one of the heaviest taxed countries in the
world: Marginal income taxes are a fraction over 60 % for half of the pop-
ulation; the value added tax is 25 % (with few exceptions); cars are taxed
with an additional 120 % (Christoffersen et al. 2014). According to
Christoffersen et al. (2014, 40): “Denmark’s pretax inequality is generally
very similar to the EU-15 average but then redistribution heavily reduces
inequality.”

Redistribution by taxing is the most important instrument of the state to
guarantee cohesion in Denmark, alongside the constitutional and social
rights of its citizens.> As part of these redistribution schemes, Denmark
grants, for instance, free education and educational grants that cover living
costs of all Danish (and EU) students. Around 300,000 Danes benefit from
this type of educational support with the annual budget amounting to one
per cent of the Danish gross national expenditure (Uddannelses- og
Forskningsministeriet 2016). Denmark further grants healthcare to all citi-
zens, financed through local taxation. It is interesting to note that redistri-
bution through taxes is rarely framed explicitly as a solidarity issue, as this
can be found, for instance, in legal texts and documents in Germany. One
reason for this might be that reciprocal solidarity through taxation is much
less contested in Denmark since the principle of equal distribution of
wealth is widely accepted and questions of redistribution between regions
or municipalities rarely arise.

One could also argue that the Danish Welfare State and the high level of
taxes can only be sustained by a correspondingly high level of trust be-
tween the population and its public institutions. And according to
Christoffersen et al. (2014, 139, 174-177), this is the case in Denmark.
Denmark, as shown in ESS surveys, places a high level of trust, in generic
terms, in its fellow citizens, its institutions and its rule of law. And for
several consecutive years, Denmark has been ranked as the world’s least

5 As stipulated by § 75 and 76 in Grundloven, these are mainly the right to work, the
right to social security and the right to education.
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corrupt and most transparent country.® This is enforced by the fact that
Denmark is a homogenous and small country with what could be termed
“a tribal mind” (Olwig and Paerregaard 2011).

Volunteering in Denmark

On the official website of Denmark, volunteering is described as one of
the corner-stones of the Danish society, and volunteerism, trust and social
welfare are represented as complementary.” Here as well, no explicit refer-
ences to the principle of solidarity are made, but the meaning of reciprocal
solidarity comprises the general notion of welfare. While the welfare state
provides the structural and economic basis for social care, such as taking
care of elderly people, the volunteers contribute to the social aspect of the
same case. This entails e.g. voluntary organisations such as Zldre Sagen
that coordinate the so-called “besegsvenner” — people who visit and spend
time with the elderly.?

Most of the voluntary organisations are in the field of arts, sports and
hobbies. In the European Value Survey 2008 survey, 74.8% of Danes re-
ported being a member of a voluntary association (Christoffersen et al.
2014, 168). This is related, for instance, to the high level of individual re-
sources (educational level and income) that have a strong positive effect
on membership in voluntary associations (Christoffersen et al. 2014, 170).
Social cohesion and trust is thus enhanced by the dense network of volun-
tary associations, and Denmark can be said to have a strong and well-func-
tioning civil society. In Denmark as in other Nordic countries, we find
strong overlaps between the public and the voluntary sector.

Apart from these voluntary civic networks, the high working ethos
helps to sustain the welfare state structure. This is reflected in high levels
of trade union membership. The great majority of employers in Denmark
are organised into trade unions, which do not only play an important role

6 See http://www.transparencyinternational.eu/.

7 http://denmark.dk/en/practical-info/work-in-denmark/volunteer-work-in-denmark.

8 https://www.aeldresagen.dk/viden-og-raadgivning/hjaelp-og-stoette/aktiviteter/akti
viteter/besoegsven.
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as a social partner, but are also essential for salary negotiations and the ad-
ministration of unemployment funds.’

In conclusion, the welfare state can be said to form part of the national
identity in Denmark (Johncke 2011). The high taxes are returned to the
people as free education, child, unemployment and sickness benefits, ma-
ternity and paternity leave (supporting both partners for up to a year), free
and comprehensive healthcare, pensions, and cultural activities in the form
of public libraries, theatre, radio and television. Esping-Andersen (1990,
23-25) states that the Danish Welfare State does not abolish class, but it
creates across-class solidarity. A strong welfare system does, for instance,
not lead to marginalisation of a group of welfare-dependent people, who
are permanently excluded from the labour market. On the contrary, social
security, as provided by the welfare state, has always correlated with a
high participation of labour in Denmark.

The Constitutional Entrenchment of Solidarity: Case Law and
Administration

The Constitutional Entitlement to Public Assistance and Relevant Case
Law

In Grundloven, the articles concerning personal, political and human
rights are defined as “inviolable” (§ 71 (1)) and mainly formulated in
Chapter VIII (§ 71-79). Traditionally, these articles have been separated
into three sections: the civic rights (§ 71-73), the social rights (§ 74-76)
and the political rights (§ 77-79) (Christensen et al. 2012, 263). Here, we
will focus on the social rights (§ 74-76) and specifically on § 75 (2) — the
entitlement to public assistance when needed.!? It is the legislative power
which is responsible for enforcing § 75 (2) and providing the relevant so-
cial legislation to protect those who are entitled to assistance because they
are “unable to support himself and his family” (Christensen et al. 2012,
383; § 75 (2)). This entitlement for assistance is not further specified, but

9 Christoffersen et al. (2014, 169) speaks of a more or less gentle pressure to join a
trade union.
10 The other articles in the social rights-section include the right to work (§ 74 (1))
and the right to free education (§ 76).
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is normally referred to as “a deserved subsistence level” (Rytter 2012,
376).

The courts have not paid § 75 (2) much attention for two reasons: first
because the entitlement of public, social assistance is considered a self-ev-
ident and well-functioning condition in Denmark, and secondly because
the direction in which the article has been written is somewhat general (as
exemplified above): it simply leaves plenty of room for interpretation by
the legislators (Christensen et al. 2012, 263). Examples of interpretation of
the entrenchment of the § 75 (2) do, however, exist and here, we will dis-
cuss two recent cases from The Supreme Court: Aktiveringstilbud-sagen
(U 2006.770 H) and Starthjeelp-sagen (U 2012.1761 H).!!

In Aktiveringstilbud-sagen, the Supreme Court ruled in a case between
J and the Municipality of Kege. J had not received basic welfare assis-
tance over a period of two months, because he had refused to participate in
an obligatory work offer provided by the municipality. This, he claimed,
was unconstitutional in relation to § 75 (2). The Supreme Court ruled in
favour of the municipality, because J had not acted according to the afore-
mentioned “obligations imposed by statute”. Had he done so, he would
have received a reasonable welfare assistance exceeding his subsistence
level. Thus, the municipality did not act counter to § 75 (2) in Grundloven
according to the Supreme Court (Christensen et al. 2012, 385).

In Starthjaelp-sagen, the Supreme Court ruled in a case between A and
the Municipality of Egedal. A argued that the municipality had acted
counter to § 75 (2) in Grundloven because they had provided him with a
type of welfare benefits (Starthjcelp — starting allowance) — due to the fact
that he was a refugee — that was substantially lower than other welfare
benefits (here, specifically Kontanthjelp — social assistance). The
Supreme Court ruled that under this specific circumstance, the Municipali-
ty of Egedal had not acted counter to § 75 (2) in Grundloven. The Court,
however, qualified that disabled citizens (including A) are entitled to re-
ceive social benefits according to their deserved subsistence level — and
that citizens can ask courts for clarification of their status (Christensen et
al. 2012, 384-85; Starthjelp-sagen). This revoked the earlier interpretation
that citizens were thought unable to invoke the social right of § 75 (2) be-
fore the courts (Christensen et al. 2012, 383). Still, the constitutional pro-

11 These cases translate into The Work Offer-Case and The Social Welfare Scheme
for Immigrants-Case.
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tection can be considered as weak, since no citizen has yet been able to
prove in a specific case that the public has acted unconstitutionally in rela-
tion to §75 (2). According to Peter Germer (2007, 328), this could
change: If the impact of international human rights in the jurisdiction in-
creases, people who are struck “disproportionately hard by legislative and
socio-political entrenchments” would have the possibility to claim these
rights specifically before the courts.

Solidarity as Municipal Self-Determination under Governmental Control

In this section, we first outline the territorial-administrative structure of
Denmark in order to explain how solidarity is ingrained in the system, es-
pecially in the ways in which municipalities are constitutionally responsi-
ble for the distribution of the welfare services. Grundloven (§ 28) states
that ‘Denmark proper’ consists of 3 parts: South Denmark, Greenland and
the Faroe Islands. These three parts are semi-independent, thus not claim-
ing to constitute a federal union that is based on redistribution and solidar-
ity. Today, Greenland and the Faroe Islands have home rule; only some
sectors like foreign and defence policy remain under the Danish govern-
ment’s responsibility (Christoffersen et al. 2014, 153). Both Greenland
and the Faroe Islands are dependent on financial aid from South Denmark,
which are subject to inter-regional negotiations. The system of annual fi-
nancial aid that is established by the central government needs to be nego-
tiated in terms of recognising at the same time the autonomy of Greenland
and the Faroe Islands and the historical responsibility of Denmark towards
its formerly dependent colonies. The administrative structure of South
Denmark consists of three layers: a central government; 5 regions; and 98
municipalities. As Denmark is a highly centralised state, the regions and
the municipalities have limited autonomy. The regions are mainly con-
cerned with administering the hospital system; they have no tax authority
but are financed through grants from the central government and payments
from the municipalities.

The municipalitiesare conceived more as ‘units of administration’ and
less as “units of self-governance’, but, in contrast to the regions, they have
their own sources of tax income. Municipalities receive the main bulk of
income taxes plus income from various other taxes (e.g. private property).
These taxes vary but inequality of income across the municipalities is
equalised (called ‘Mellemkommunal udligning’), which implies that
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wealthier municipalities have to subsidise the less wealthy ones (Christof-
fersen et al. 2014, 153-154). Even though the Danish constitution (§ 82)
guarantees the right of the municipalities to manage their own affairs un-
der state supervision, their autonomy is nevertheless restricted in practice.
Solidarity in the form of municipal self-determination is thus balanced by
vertical controls from central government. The law that was meant to de-
fine the sphere of autonomy of the municipalities has never been passed
and hence the precise limits of municipal autonomy have never been for-
mally established (ibid, 153).

The main task of the municipalities is to administer welfare services. In
accordance with the strong egalitarian orientation of the Danish Welfare
State, administrative autonomy of the municipalities in providing welfare
services is limited. Christoffersen et al. (ibid.) report that most social
transfers are given as a fixed amount of money, which is determined and
regulated by law and “national minimum standards and national require-
ments”. In all these redistributive decisions, the central government main-
tains a high level of control over the Danish municipalities, whose compe-
tencies can be delegated, but also withdrawn. In practice, the limits of the
responsibilities of the municipalities are based on precedence and have
changed considerably over time (ibid.). As Christoffersen et al. (ibid.)
conclude: “The principle of subsidiarity definitely does not apply in the
Danish case. While the principle of “municipal self-determination” is a
forceful political battle cry regularly sounded when relationships between
central government and the municipalities become strained, it has in fact
very little judicial content.” Every year, the central government and the as-
sociation of Danish municipalities negotiate and agree on the municipal
spending and taxing (Christoffersen et al. 2014, 156).

The volunteer sector often supports municipalities in the implementa-
tion of social welfare, such as providing day care, low-cost meals, rehabil-
itation, work integration and training. There is no legislation for coopera-
tives or social cooperatives in Denmark, so the social enterprises mostly
define themselves as ‘self-owning institutions’ and adopt the legal status
of cultural, educational, environmental and social institutions/organisa-
tions. As non-profit, voluntary assoications, their revenye typically comes
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from a variety of sources. !2 Some also function in the form of asso-
ciations and foundations and adopt the third-sector oriented-legal form
(Hulgérd 2006). Their legal framework is thus in between the public and
the third-sector. Traditionally, there have been very close ties between vol-
untary associations and the municipal system. This close cooperation has
however been affected by the municipal reform of 2008 when the number
of municipalities in Denmark was reduced substantially (271 municipali-
ties were amalgamated into 98 new and larger entities). This has increased
geographical distance between local municipalities and voluntary asso-
ciations, and made it less likely that local politicians or officials in larger
municipalities have personal contact with and knowledge of smaller vol-
untary associations in the municipality (Levinsen et al. 2012, 398).

Labour and Social Rights

The Constitutional Act of Denmark only introduces the main principles
for the regulation of labour, but states no specific provisions that regulate
the rights of workers. There is no general statute regarding working condi-
tions and industrial relations in Danish law (Hasselbalch 2005, 36). In the
Constitution § 75(1) states that every citizen who is capable of working, is
given the opportunity to work in order to sustain itself, with the condition
that the labour is for the public good. Freedom of association provisions
(§ 78) and freedom of demonstration rights (§ 79) make it possible for citi-
zens to initiate trade union movements (Hasselbalch 2005). Unlike other
European countries (e.g. France and Italy), the freedom to strike is not
guaranteed in the constitution and Denmark has no special social or labour
law courts (like, for instance, Germany). Cases affecting the social rights
of the citizens (welfare, pensions or family related issues) are instead typi-
cally dealt with by the office of the Ombudsmand and by Ankestyrelsen.
These social appeal boards were established as independent bodies by the

12 The main source of incomeof Danish voluntary associations comes from public
funding, provided by municipality funds (Social- og Integrationsministeriet 2013,
28). Voluntary associations (charitable and/or non-profit) are in principle not liable
to pay taxes. If a non-governmental association has an annual turnover of less than
50,000 DKK (roughly 6700 Euro), they are not liable to pay VAT (25%) either.
See http:/frivillighed.dk/guides/skat-og-foreninger
http://frivillighed.dk/guides/moms-og-foreninger (last accessed 1.12.2017.).
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Ministry of Social Affairs to deal with complaints and appeals brought
forward by citizens or associations who claim that their rights have been
violated by public or private authorities.!3 Other appeal boards exist that
comprise different jurisdiction, e.g. in the field of education or immigra-
tion. The decisions of these appeal boards are legally binding and they can
also decide to refer cases to the court, even to the European Court of Jus-
tice.

The aforementioned high participation in the labour market and a low
unemployment rate contribute to the accumulation of taxes, which are dis-
tributed mainly in three forms of cash benefits for people with labour
and/or social challenges: starthjcelp (starting allowance), kontanthjcelp (so-
cial assistance) and dagpenge (unemployment benefit). The logic behind
these cash benefits is based on solidarity and residency (Pedersen 2016). If
the person has been a resident in Denmark for 7 years, s/he is entitled to
kontanthjcelp benefits, if a spouse is not able to support them. If the person
has been a resident for a less time, s/he gets starthjceelp, which is lower.!4
The unemployment insurance fund is voluntary, but as the unemployment
benefits are strongly subsidised by the government, most Danes are mem-
bers of unemployment insurance funds (the so-called “A-kasser”, see
Christoffersen et al. 2014, 193). This insurance then allows them to re-
ceive up to two years of unemployment benefit.

Social security benefits and social services are as mentioned in section
1.2. financed by general taxation and their administration lies with the
Ministry of Social Affairs. The Danish Welfare State and labour system is
based on the ‘flexicurity model’, which allows the Danish labour market a
‘hire and fire policy’ that is safeguarded by the existing schemes of unem-
ployment benefits. At the same time, welfare support is increasingly cou-
pled with restrictive demands, which stipulate that recipients must make
constant efforts to escape their situation of need. Long-term unemploy-
ment therefore remains exceptional. Also, the trade unions have adapted to
the Danish flexicurity model and the need to keep the labour market dy-
namic. They support, for instance, short-term employment or short periods
of notice (knowing that this can be advantageous for the employment of

13 See: http://www.udIn.dk/da/GlobalMenu/english/Information_for Applicants.aspx

14 See European Commission 2013. http://ec.europa.eu/employment_social/empl po
rtal/SSRinEU/Y our%20social%20security%20rights%20in%20Denmark _en.pdf
See also part 1.3 of this chapter.
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young people) or they help employees to negotiate flexible-time contracts,
with working hours adapted to individual needs or wishes. Another Dan-
ish particularity is the so-called ‘flex-jobs’ for people with partial work ca-
pacities (e.g. disabled people). In these cases, up to two thirds of the
salaries are subsidized by the welfare state (Bengtsson 2009). This princi-
ple of flexicurity is uncontroversial and accepted by all major parties. It is
also supported by the two main organisations — The Danish Confederation
of Trade Unions (LO) and The Confederation of Danish Employers (DA).
These organisations, in cooperation with the Ministry of Employment
have also jointly contributed to the development of the common principles
of flexicurity in the EU.

The adaptation of the traditional welfare state regime to the need of
flexible labour markets and liberal market economies has thus been rather
smooth. On the one hand, Denmark has established one of the most de-
veloped welfare states in the world. This is maintained by heavy taxes and
government expenditure which are higher than anywhere else in Europe.
On the other hand, throughout the last 20 years, Denmark has very suc-
cessfully defended its competitiveness on the international market (ranked
9t place in Global competitiveness report in 2010, see Christoffersen et al.
2014, 21). Denmark has liberalised the market and capitalist entrepreneur-
ship has been allowed to expand with few state-owned enterprises, free
trade and a flexible labour market. This is why Danish high-ranking politi-
cians confidently promote Danish flexicurity as an archetypal model for
the rest of Europe.!3

Conclusion

The principle of solidarity is rooted in The Constitutional Act of Denmark
from 1849 (Grundloven) granting public assistance for those in need. Over
the years, the Danish ethos of solidarity has facilitated the establishment
of a strong welfare system based on universal access to state-funded ser-
vices. Denmark, like other Nordic countries, has a universal social-demo-
cratic welfare state tradition, where the welfare state and civil society are
closely related. General trust in institutions, the Danish work ethic and

15 See the report of the Economic Council of the Labour Movement prepared by
Lykketoft (2009).
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volunteerism and last but not least high taxation contribute to the mainte-
nance of the welfare state and its relative stability over time. Compara-
tively high levels of social security and standards of protection for vulner-
able groups have been established through negotiations between the social
partners and the state. This type of partnership model also accounts for a
particular mode of conflict solution mainly through self-steering mediat-
ing bodies and administrative appeal boards and only occasionally through
the courts.

Denmark, while being rooted in the same tradition as other Nordic
countries, has nevertheless moved away from a traditional Scandinavian
model in the important sense of having developed the flexicurity model,
which is combined with a system of earning access rights to welfare bene-
fits. This has laid the ground for an increasing emphasis on individual ini-
tiative, responsibility and merit. The flexicurity model has combined neo-
liberal and communitarian elements, and allowed the Danish government
to insist on a more exclusive principle restricting services over time, e.g.
for the unemployed and the immigrants. In light of these restrictions, the
Danish Welfare State has been through a long phase of reconstruction and
has adapted to an open European labour market. This is based on the as-
sumption that high quality services are still available for those in need but
that the number of recipients of these services is kept low. We thus ob-
serve a slow but steady transformation of the Danish Welfare State from
the universalistic and inclusive model of high protection to the liberal
model of subsidiarity, relying increasingly on market dynamics and pro-
viding only for the basic needs of its citizens.
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Introduction: Solidarity as a Fundamental Value

‘Solidarity’ has a central place in French politics. This complex notion has
entered a large number of policies and provisions, such as new family ar-
rangements beyond traditional marriage (Pacte Civil de Solidarité), in-
come policies (Revenu de Solidarité Active), housing (Fonds de Solidarité
pour le Logement), and fiscal policies (Impot de Solidarité). Indeed, the
concept of solidarity has become entwined with so many different mean-
ings such as brotherhood, social justice, or community. Yet, beyond the
popularity of its label, the fact is that solidarity is facing a very difficult
time in France regarding its substance and scope. In particular, the econo-
mic crisis has followed in the wake of an even stronger rise of widespread
neo-liberal opposition against social aid and welfare expenses. Major po-
liticians, as well as many economists and prominent corporations, have
thus put the finger on the obsolete French welfare state. Its generous social
protection, in their argument, is the ultimate cause for falling competition
and profit on the French market and globally. Within this context, the at-
tack against solidarity has gone as far as forcing into the broader public
debate a mischievous confusion between solidarity and parasitic assisten-
tialism.!

In this chapter, however, we will also see that solidarity can remain a
relatively widespread value and practice even in this constraining context,
for example, through the social action of associations and activists that
nurture solidarity more informally and through bottom-up agencies, rather
than more formally or through top-down policies. Most crucially, solidari-
ty is a key notion that crisscrosses the long historical experience of France,
and hence, shows some strong resilience among actors in general. Solidar-
ity has been flagged during the occasion of the Revolutionary birthday of

1 In the words of President Sarkozy in his letter to French electors “nous avons con-
sacré des milliards a maintenir des gens dans [’assistanat”.
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the Republique, with some major thinkers famously framing the concept
of solidarity as an undisputed Republican principle. Solidarity has a long
history that finds its maturity in more recent history. Thus, Labour and
Christian movements have reworked the notion of solidarity according to
their own political understandings, and have left an enduring legacy that
has nurtured the political tradition of the European welfare state. This pa-
per will also show that this long historical trajectory developed as a suc-
cession of steps that were tightly intertwined with each other. Here suffice
it to mention that the emphasis being put on notions such as redistribution
(most strongly in the labour movement) and subsidiarity (most strongly
held in the Christian movement) can be linked to much earlier develop-
ments, well before mass politics become dominant.

This chapter will examine some crucial dimensions for contemporary
thinking and practices of solidarity, focusing in particular on the distinc-
tion between a more individual and a more collective perspective, as well
as between solidarity in private and public law. For example, in private
law, solidarity is often cast as a constraint when it comes to relationships
between individuals, one that is completely detached from morality, often
resulting from a contract, and therefore, the outcome of an explicit inten-
tion. By contrast, we will treat solidarity in public law as a bond of mutual
assistance that refers to the notion of national solidarity; a special charac-
teristic of French Republicanism is the strong association between solidar-
ity and the French people (the nation). Not surprisingly, then, this paper
will put emphasis on solidarity as a fundamental basis of law, which may
still have a key role for the future of French politics. Suffice it to say that
still today, during an era of profound socio-economic crises and political
contrasts, solidarity could continue to provide, just as in the past, the main
mechanism that helps to reconcile individual freedom with justice more
broadly (La Rosa 2011). At a time when many French citizens, and Euro-
peans more broadly, cannot decide between defending public services or
getting rid of them, the concept of solidarity is of pivotal importance not
only for the framework of the state and its relations with society, but also
for rethinking the major neoliberal assumptions of individualism and au-
tonomy.
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The Long-Term Socio-Cultural Dimensions of Solidarity

A full engagement with the concept of solidarity in France requires us to
look at the long-term continuous re-elaborations of this notion. Solidarity
is symbiotically intertwined with the notion of ‘fraternity’, this latter being
one of the three main pillars of French Republicanism together with ‘Free-
dom’ and ‘Equality’. It is noticeable, then, that under Revolution, the Na-
tional Assembly set up a committee for the extinction of poverty. This lat-
ter explicitly condemned the indifference of previous monarchy vis-a-vis
poverty and misery, while at the same time introducing the right to assis-
tance complementary to work.? Yet it should be emphasised that fraternity,
with all its implications, was included in the official dogma of Republi-
canism only with some delay, as late as 1848, with the formulation of the
Constitution. At this time, the “social question” emerged with force in po-
litical debate. The worst outcomes of industrialisation were starkly appar-
ent to everybody, for example in terms of hunger, disease, and inhuman
deprivation among the most vulnerable groups such as children, the sick
and the poor. Indeed, new provisions emerged to establish some minimal
protection of children on the labour market in terms of minimum age,
working times, and school attendance.

Afterwards, the tight relations between solidarity and the French revo-
lutionary roots were explicated once and for all by Léon Bourgeois, who
famously framed the concept of solidarity as an undisputed Republican
principle. 3 The full engagement of Bourgeois with solidarity has thus
opened space for a number of questions, inquiring into solidarity as a
guide for public action, as moral duty of mutual aid, or as a laicisation of

2 Cf. the Law 19 March 1793, which says that “Tout homme a droit a sa subsistance
par le travail s'il est valide; par des secours gratuits s'il est hors d'état de travailler.
Le soin de pourvoir a la subsistance du pauvre est une dette nationale”. Similary,
Article 21 of the Declaration of the Rights of Man and Citizen of 1793 states that
“Les secours publics sont une dette sacrée. La société doit la subsistance aux
citoyens malheureux, soit en leur procurant du travail, soit en assurant les moyens
d’exister a ceux qui sont hors d’état de travailler”.

3 “Le mot de solidarité est partout aujourd'hui. Est-il plein de sens ou vide de con-
tenu? Quelle est la portée, quelles sont les conséquences de cette idée?”. Cf. Bour-
geois 2008.
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charity.* The pre-existing idea of mutual solidarity among all human be-
ings acquired a new stronger force as social action to counter-balance the
otherwise uncontrolled market processes. It is not surprising then, that all
these discussions on solidarity and the role of the state have brought about
a new wave of social policies at the end of the XIXth century, dealing with
abused children, the sick, the old, and the poor. Since then, solidarity
could be developed in a way not only to describe the objective reality of
human interdependence with its psychological and moral consequences,
but also to underscore an altruistic ideal to replace Christian charity. The
goal has been that of nurturing an institutional doctrine both scientific and
practical, capable of producing political legislation and acquiring full cen-
trality within French thinking.?

As a consequence, a new obligation has appeared, previously unknown:
the strict duty of each individual towards the community, or social solidar-
itylt was this commitment that guaranteed the Republican affiliation of
people coming from different political experiences, including French So-
cialists. The French approach has thus seen solidarity as growing through
social action organised by the state. The state could be seen as being at the
service of society, as the source of “public service” through its own insti-
tutions and decision-making (Duguit 1913, 15).6 In fact, the concept of
solidarity conciliated the ideas of freedom and equality, allowing for inter-
nal contradiction that had brought about the failure of Second Republic to
be overcome.” It has thus provided essential components of French politi-
cal mytho-motricity, that is a “idée force* that goes beyond the political
divisions and the different republics that have followed up to the present

4 Léon Bourgeois had an outstanding political career, covering various positions such
as President of the Council, Minister of Public Education, Minister of War, and
First President of the Society of Nations. He won the Nobel Peace Prize and pushed
for policy reforms such as the law of 1898 on accidents at work, and the 1901 law
on the right of associationism. See also Berstein 2006.

5 Cf. work by H. Marion [1880] 1896, who has referred to the concepts of social debt
(la dette sociale).

6 ‘the notion of public service covers any activity that those who govern must exe-
cute, regulate and control, because the proper carrying out of these activities is es-
sential for the realisation and development of social interdependence, while being
of such a nature that it can only properly be carried out through the intervention of
the authorities.” Duguit 1913.

7 In the words of Jean-Fabien Spitz “le solidarisme est donc a nouveau une tentative
spécifiquement républicaine pour harmoniser dans un seul ensemble les notions ap-
paremment contradictoires de justice et de liberté” (2005 :180).
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day (Agulhon 1993).2 By the time the Third Republic consolidated at the
beginning of the XXth century, solidarity was part of its “philosophie offi-
cielle” (Bouglé 1907).7 The long process of political rethinking of solidar-
ity in terms of state-driven action had translated into the implementation
of many social policies in a large volume of issue-fields ranging from
health and safety to pension schemes.

This state-driven practice of solidarity was stressed even further over
the following decades. First with the consolidation of the welfare state in
the aftermath of WWII, and then throughout thirty years of steep econo-
mic growth and social appeasement under the “Trentes Gloriouses”, which
opened up even further the boundaries of the French Republic (Cinalli
2017). Since the end of the Trentes Gloriouses, however, the idea of soli-
darity in public and political life has met with growing discussion, resis-
tance, and confrontation, while continually being enriched by the many
objections made to it. Of course, some opposition pre-existed the post-
WWII welfare state, and is mostly linked to specific historical periods.
Other opposition, however, is especially characteristic of stronger process-
es of individualism of contemporary times, based on a stronger mobilisa-
tion of ideologies of individual freedom and autonomy, which have tended
to mistake the notion of solidarity with unrelated practices such as “assis-
tentialism”, “paternalism”, “parasitism”, and so forth.

More space is thus opened to inquire into how much solidarity is still a
useful notion to understand and intervene in contemporary politics. Is, for
example, the Republican state still a strong enough force to intervene in
the redistribution of wealth in the name of solidarity, going as far as im-
pinging on increasingly stronger creeds in freedom and autonomy of indi-
viduals? How can social solidarity and individual responsibility be recon-
ciled in an era where the political force of autonomy and freedom seem
capable of shaking off the collective ‘chains’ of social responsibility?

8 Pour Maurice Agulhon: « Fait-on agir les peuples et les sociétés sans une éduca-
tion de la cohérence? C’est a dire sans un minimum de mythologie collective?
Probablement pas!», 1993 :8.

9 On the importance of the philosophical paradigm of solidarism as a pillar of official
Third Republic doctrine, see: Hayward, 1961.
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The Socio-Cultural Dimensions of Subsidiarity Principle

In spite of its long-term development and continuous re-elaborations, the
concept of solidarity nowadays is often used in a restricted sense in ad-
ministrative, legislative and governmental vocabulary. Sometimes it loses
connection with its original meaning to such an extent that it excludes the
idea of mutuality, and the broader principle of subsidiarity.!? This latter
was theorised by philosophers of antiquity (Aristotle) and the Middle
Ages (Thomas Aquinas), but also by jurists and thinkers of the Ancient
Régime (Johannes Althusius), as well as by thinkers affiliated to the Ro-
man Church. Later, subsidiarity came to be conceived as a fully-fledged
theoretical construct in the nineteenth century, at the same time as the con-
cept of solidarity was developed. This combination of solidarity and sub-
sidiarity was itself the legacy of the distinct emphasis that Catholicism
kept on Christian charity. Suffice it to remember that in previous centuries
the Protestant social doctrine had called for the 'sovereignty of the social
spheres', thus opposing the Catholic ideas about "higher" spheres in rela-
tion to other "inferior" spheres. While the principle of subsidiarity was
based on a creed in collaboration, which aimed at a harmonious participa-
tion in all social sectors only in view of the good of the person, the
sovereignty of social spheres supported the independence of the social
sectors as absolute value. Accordingly, there was less space for the state to
support the intermediate bodies, as it was instead invoked by the principle
of subsidiarity. This also revealed the difference between an individual ac-
tion of charity and larger public decision such as redistribution and soli-
darity policies.

France has thus maintained the traditional meaning of Catholic charity,
which has been combined with much of the solidarism. French theorists of
solidarism like Bourgeois have been crucial to reinstate that social
progress should be achieved through collaboration between the classes,
deepening a vision that came to combine doctrinal developments in the
Catholic Church with the dominant egalitarian aspirations of pre-Marxist
socialism (in particular, Saint-Simon's thought). In particular, the birth of
the principle of subsidiarity can be considered to be in line with the princi-

10 Stretching the definition of the word can go as far as referring to the word ‘solidar-
ity” as compulsory levies without compensation, which does not allow taxable per-
sons to benefit directly from a solidarity mechanism. For example, the ‘solidarity
tax’ on wealth is no more solidarity-based than many other taxes.
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ple of social organisation, as expressly stated in the social doctrine of the
Catholic Church in the 1891 Rerum Novarum encyclical. By virtue of that
principle, the "superior" social bodies must stand in support, of subsidium,
of the "minor" ones, without having the monopoly of carrying out social
utility functions. In this way, the social intermediary bodies were no
longer hindered by a system in which the right of initiative is exclusively
in the hands of the "superior social orders".

Since its earliest days then, subsidiarity has been characterised by posi-
tive and progressive implications, in terms of economic, institutional, and
legislative support provided to smaller social entities. This also meant that
the state had decided to refrain from certain sectors in order not to hinder
actors that could fulfil a particular need better than the state itself. Indeed,
many aggregations of men and women may have something valuable to
offer on the basis of their superior knowledge of peripheral realities com-
pared to distant central administrators. Most crucially, the social doctrine
of the Catholic Church has mixed the principle of subsidiarity together
with a symmetrical principle of solidarity, so as to match human and
Christian virtues with the aim of weakening social conflict and promoting
union across interests, classes, and social divisions.

Solidarity as the Source of Different Types of Legislation

State-sponsored aid stressed the importance of solidarity with the passage
between the XIX and the XX century. The law of 15 July 1893 established
free medical assistance; the law of 9 April 1898 facilitated workers’ com-
pensation claims; the law of 27 June 1904 set up a childbirth assistance
programme; and on 14 July 1905, an assistance programme for elderly and
disabled persons was initiated. All these legal references to solidarity
came together at the same time when there was the acknowledgement of
freedom of association in 1901. This latter freedom made concrete a Rev-
olutionary principle, providing the possibility for French citizens to set up
associations in order to work towards a collective end. This vast pro-
gramme built on solidarity also provided the bedrock on which a new so-
cial-democratic entente could be built in the aftermath of two World Wars.
Thus, in the Preamble to the Constitution of 27 October 1948, the 12th ar-
ticle already declared that “The Nation proclaims the solidarity and equali-
ty of all French people in bearing the burden resulting from national
calamities”. Afterwards, the rebirth of the Republic for the fifth time in
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1958 placed solidarity at the core of its Constitutional letter. In its first ar-
ticle, the French Constitution of 4 October 1958 thus stated that “The Re-
public [...] is based on the equality and solidarity of all the peoples that
compose it”.

Subsequently, in line with the broader European post-WWII trust in
welfare, solidarity has been a crucial cement of the Trentes Glorieuses.
This has stood out as the basis on which citizenship, in line with a stronger
belief in redistribution, can be refound. The point of arrival of this long-
term process can be seen in the 1980s, at the time when the Socialists ob-
tained full executive and legislative hegemony under the leadership of
President Mitterrand. Under this hegemony, which lasted until the early
2000s, the government finalised a number of policies and specific provi-
sions that drew heavily upon the notion of solidarity. Accordingly, the
‘Ministry of national solidarity’ was set up, together with a number of
‘Directions départementales de la Solidaritée’ at the sub-national level.
One may also refer to the explicit rationale on the occasion of measures
against ‘Pauvreté-Précarité’, the institution of the ‘Revenu minimum d'in-
sertion’, the Allocation Personnalisée d’Autonomie, as well as the ‘law for
the renovation of socio-medical action’.

Drawing on a mixed tradition of solidarity and subsidiarity, France to-
day allows for a dual application of solidarity (public and private) that is
reflected in legislation. Thus, in the juridical field, solidarity corresponds
to different notions in public and private law respectively. Starting with
the latter, in family law, solidarity is “an imperative to provide mutual
help, which creates a reciprocal obligation between close family members
to offer each other assistance and help’. Solidarity in this way is “a moral
bond, [...] a sense of family which unites relatives around their common
values (family name, honour, traditions)”. While the foundation of solidar-
ity in family law is not based on free will, in the private law managing the
relationship between individuals outside the family the meaning of soli-
darity is rather a constraint completely detached from morality, often re-
sulting from a contract and therefore the outcome of an explicit intention.
In fact, in the civil code it is defined as follows by Art. 1200: “Debtors are
in a relationship of solidarity when they all share the same constraints, in
such a way that each one can be liable to satisfy all of them, and that a
payment on the part of any of them also frees all the others from their obli-
gations to the creditor”.

As regards public law, solidarity is understood as a bond of mutual as-
sistance that takes the general form of national solidarity. A special trait of
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French Republicanism is the strong association that exists between soli-
darity and the nation. In the French spirit, tolerance and respect are more
important for peaceful coexistence than having “common values” or than
the creation of a “common project”. In particular, the coexistence among
individuals turns out to be the first concern of living together. This means
that national solidarity is a guarantee of assistance between members of
the same community. Not surprisingly then, this deep linkage between sol-
idarity and the nation can entail an "impét de solidarité" (solidarity taxan
exceptional tax intended to help the State to face a crisis situation, as with
the 1945 "impot de solidarité nationale" (national solidarity tax). It can
also be used to finance a sector of the economy particularly affected by an
economic downturn, as was the case with the "impot sécheresse" (drought
tax) of 1976, or even to shore up a social system in deficit or to help a spe-
cific category of the population, as with the “journée de solidarité” (soli-
darity day). This latter was instituted by the law of 30 June 2004, Art.2
and then renewed in the Loi Travail of 2016, implying the work of an ad-
ditional day (seven hours) of solidarity by the employees without addi-
tional compensation.

Consequently, the Constitutional Council has referred many times to the
notion of solidarityln its jurisprudence, the term solidarity has a plurality
of meanings. The Constitutional Council uses the terms “mécanisme”
(mechanism) of solidarity, “principe de solidarité” (principle of solidari-
ty), “exigence de solidarité” (solidarity requirement), “objectif de solidar-
ite” (solidarity objective), sometimes relying on several of them in the
same decision. It is therefore not a monovalent concept. The privileged ap-
plications of these notions obviously lie in the domain of social systems,
spanning the routes that individuals make across their life, for example in
and out of the labour market. Thus, in its decision of 16 January 1986, the
Constitutional Council ruled, with regard to the "Sécurité sociale", that it
was the responsibility of the legislator to encourage solidarity between
people in employment, the unemployed and those who were retired, and
that it was also the responsibility of the legislator to ensure that the fi-
nances of the “Sécurité sociale” were well-balanced enough to allow its
institutions to fulfil their role.

The overarching effect of this ubiquitous space of existence for solidari-
ty, across public policies and jurisprudence, is evident when considering
that solidarity is taken as a key mechanism that is capable of readdressing
potential failures of redistribution. This is the background behind, for in-
stance, the 1988 "revenu minimum d'insertion" and more recently of the
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"revenu de solidarité active" introduced by the law of 21 August 2007 and
generalised in 2008. In establishing these social systems, the legislature
expressly and concretely referred to the principles of solidarity. Another
example refers to the limitations of pension schemes: they incorporate var-
ious channels of redistribution, such as between generations and within a
single generation. There are transfers between different schemes as well as
mechanisms put in place to coordinate them. But the place of solidarity is
still strong in the provisions that allow for payment of benefits to all se-
niors, having or not having been in employment

Promoting Civic Solidarity: The Legal Foundations of Voluntary
Associations

The increasing role of association brings our focus back to the principle
subsidiarity. Since the 1980s, the principle of subsidiarity in France has
taken multiple steps forward (van den Bergh et al. 1995), allowing non-
profit organisations to multiply in the past four decades in every field of
public interest. This process has also matched the unstoppable retrench-
ment of public welfare, which has come under the attack of right-wing po-
litics and has been legitimated more broadly by a general mistrust in polit-
ics and public action. Indeed, it was probably the reaction to this powerful
attack against public welfare that has paved the way to new approaches to
restore the lost force of solidarity. Various solidarity actions, by now more
informal and driven from the bottom-up, could thus emerge, including dif-
ferent initiatives such as the Téléthon, Sidaction, ‘food banks’, Restos du
ceeur, as well ‘micro-solidarity aids’ and the development of the économie
sociale et solidaire.

In particular, subsidiarity has especially gained a new interest owing to
the process of Europeanisation and with it, some growing criticism for the
welfare state. Subsidiarity fits the ambition of adapting more flexibly to
the needs of the market as concerns autonomy, freedom, and self-enter-
prise. The strongest point consists of furthering collaboration between plu-
rality and unity. By acknowledging the complementarity between the cen-
tre and the periphery, or otherwise the unitary State and a pluralist civil so-
ciety, a renewed emphasis on subsidiarity is in line with the development
of better governance that are adaptive to the devolution of competencies
across various complementary levels of decision-making (Blanc 2015,
91). The underlying assumption is that when the common good is the in-
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tent of all, then it can be constructed only through the cooperation of all
actors participating in the construction of equality (Million-Delsol 1992
and 1993). The main assumption is that any actor may take a stand on
favour of the general interest, and this regardless of its particular across
the private/public divide and the specific interest which it may pursue.

Mechanisms of subsidiarity can be highly beneficial for associationism
and volunteering. As regards associationism, it implies a “convention ac-
cording to which two or more individuals choose to share their knowledge
and to coordinate their activities, on a permanent basis, to a non-lucrative
end. Its validity is subject to the same general legal principles that apply to
contracts and to obligations”.!! This type of simple ruling has had a posi-
tive impact on fostering the number and the development of associations
(Archambault et al. 1999). Today there are an estimated 1.3 million active
associations in France and, each year, 70,000 new associations are creat-
ed.!2 Accordingly, associations have been considered to have the best re-
sources to deal with the limitations, weaknesses and shortcomings of pub-
lic interventions, following the increasing disengagement of the State and
the rise of many private actors across different territorial levels. As re-
gards volunteering, the prevailing definition in France refers to both terms
of “bénévolat” and, “volontariat”’. Bénévolat refers to the free commit-
ment of individual citizens for non-remunerated activities, outside the nor-
mal framework of family, school, professional or legal relations and obli-
gations. Volontariat is closer to the notion of voluntary service. It is a
commitment of a more formal nature (for example, through the structures
of a non-profit organisation); it has a specific duration, and some form of
professional training is usually involved. Volontariat, however, is associat-
ed with a specific set of 'difficulties’. These include the right (or not) of
volunteers to receive certain indemnities and advantages during the period
of their commitment, and certain forms of social protection such as for ex-
ample pension rights etc. This means that only certain forms of volontariat
are currently recognised and covered by the French legislation on volun-
teering.

Associationism and volunteering illustrate well the idea that Republican
democracy is not only a ‘form of government’ but also a ‘form of organi-

11 https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=LEGITEX-
T000006069570&dateTexte=vig.

12 http://www.associations.gouv.fr/la-france-associative-en-mouvement-2016-est-
paru.html.
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sation for the whole society”, or “a welfare state based on universal free-
dom and solidarity (Bourgeois 2008). Associations stand together accord-
ing to their political, sectorial, or statutory affinities, in order to act collec-
tively and nurture processes of citizens’ awareness through volunteering.
In particular, associations have become an important interlocutor of the
State for socio-economic development, which has reinforced a long-last-
ing co-operation between non-profit organisations and public authorities,
especially in employment policy, as well as in health and social activities.
Thus, associations have helped the State’s employment policy by running
job-training programmes for unskilled workers (paid for by public fund-
ing). With the establishment of the CNVA, the associative sector had to
develop a united stance on important issues, and to suggest concrete pro-
posals on issues such as tax regulations, volunteering, and public fund-
ing.13 In the words of Patrick Kanner (ministre de la Ville, de la Jeunesse
et des Sports): “Je consideére avant tout qu'il m'appartient de dire haut et
fort que les associations sont une richesse pour la France. [...] Certaines
rendent la vie plus supportable par des actions de solidarité; d'autres la
rendent plus joyeuse, plus épanouissante, a travers leur engagement pour
la culture, le sport, le jeu, l'éducation. Ce qui est accompli quotidien-
nement par les associations n'est pas mesuré et n'est tout simplement pas
quantifiable, mais j'ai une certitude : ¢a compte”. 4

Conclusions

The largely historical contextualisation of this chapter has been useful to
demonstrate that solidarity has its origins far back in time, at least as far

13 Volunteering across Europe, SPES, 2006.

14 I feel that what I need to do first of all is to proclaim loud and clear that asso-
ciations represent a great source of riches for France [...] Some make life more
bearable through practical actions of solidarity; others make life more joyful, more
fulfilling, by promoting culture, sports, play, education. No-one measures what is
achieved every day by associations because their action is not quantifiable, but of
one thing I am sure: they make a difference”.
http://www.associationmodeemploi.fr/PAR_TPL IDENTIFIANT/23847/
TPL_CODE/TPL_REV_ARTSEC_FICHE/PAG_TITLE/%AB+Je+me+sens+
%E0+ma+placeten+tant+quetministre+ent+charget+de+lat+Vietassociative+parce
+que+cetparcourstest+letmient%BB%2C+Patrick+Kanner%2C+ministre+de
+la+Ville%2C+de+lat+Jeunesse+et+des+Sports/2465-les-articles-de-presse.htm.
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back as the French Revolution. Since then, the main question has been
how individual independence can go together with collective enterprise.
This tension has been played within a broader dialectical relationship be-
tween the political sphere and French society. The treatment of a long-
term idea of solidarity has also been useful to compensate for the isolating
nature of processes of individualisation that make people lonely, unable to
voice their concerns collectively and consistently across historical time. In
fact, the passage to general interest, which is so crucial under the French
Republican framework, is only possible for a citizen inserted into a collec-
tive dimension, which at the same time acknowledges its own individuali-
ty. In addition, a diachronic perspective makes it possible to assess
whether the law institutionalises a moral consciousness. The issue at stake
is not the establishment of a new morality, but the sturdy foundation for
positive legislations. The bond of solidarity is presented as a universal
bond that dominates other community attachments in French society, but
at the same time can only be formulated adequately in the political sphere,
freed from its traditional ties with theological and metaphysical approach-
es.

A vast intellectual elaboration around the theme of solidarity has ac-
companied its actual practice in France. This chapter has presented Léon
Bourgeois as one of the main founding fathers of French solidarity. Bour-
geois embodied in his own person both intellectual reflection and govern-
ment action concerning solidarity. Yet we have seen that the concept of
solidarity continued to grow in the wake of Bourgeois’ innovations, there-
by permeating the political thinking even before words such as welfare
and redistribution were taken as the basis of post-WWII reconstruction.
Thus the Dictionnaire encyclopédique Quillet, in its 1938 edition, notes
that solidarism is a: "social and ethical system founded on solidarity".!3
Even if solidarism suffers the extraordinary decline of radicalism with the
Third Republic, the political developments that followed the Second
World War show that solidarism has continued to be more than ever
present in political discourse, together with the system of values that im-
plies.

This resilience of solidarity under a progressive liberalising regime has
been possible due to the equilibrium that the solidarity doctrine had main-
tained between its collective nature and its own strictly individualistic ba-

15 Dictionnaire encyclopédique Quillet, "solidarisme", p 4446.
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sis. By granting preeminence to the individual person, the liberalising de-
velopments (soon organised into a consistent neo-liberal project) have al-
lowed for the original re-appropriation of contractual individualism. Liber-
al ideology is hegemonic today, but a resilient legacy of solidarism main-
tains the truth of a radical individualism rethought in the light of the whole
social body. Put simply, the idea of solidarity has maintained its original
ambition to overcome the liberal limits, by showing how liberty can gen-
erate positive obligations that preserve this freedom. In this sense, solidar-
ity is still at the roots of a democratic-liberal synthesis, in spite of the diffi-
culties met in terms of its practical applications as regards the distribution
of obligations between individual citizens and the collective State (Blais
2007).

Having outlined the historical and intellectual complexities of the con-
cept of solidarity this chapter has also analysed the mode of operation of
the principle of solidarity in French institutions. Solidarity has indeed led
to concrete norms applicable to society. It has been working in terms of
genuine legal principles, in the same way as other major principles of the
French Republic such as freedom and equality. At the state level, the prac-
tical implementation of the principle of solidarity translates into the princi-
ple of subsidiarity: the "superior" social bodies must stand in support, of
subsidium, to the "minor" ones, without having the monopoly of carrying
out social utility functions. The final step is indeed played by the associa-
tion subsidiarity, that is to say, the key mechanism through which active
solidarity is put in place day by day. Associative subsidiarity is not only an
ad hoc response to a shortage of resources, but it is supposed to cope with
inequalities by fostering a citizenship of action (Million-Delsol 1993).
With it, civil society: “a gagné de nouveaux galons” (Blanc 2015, 94).
This type of stimulus for a citizenship in action is possibly the strongest
counter-force that can be detected nowadays, at a time when neo-liberal
ideologies are most vigorously eroding the appeal of solidarity vis-a-vis
self-pleasing ideas of a boundless freedom and autonomy.
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Ulrike Zschache

Introduction

In German Constitutional Basic Law, there is no explicit reference to the
term “solidarity”, however, the principle of solidarity can be derived from
a broad range of constitutional rights and principles (Piazolo 2004, 163;
Volkmann 1998, 299). Germany is a republic based on popular sovereign-
ty and a representative democracy in which the “election of Parliament is
the central act for the legitimation of state power” (Heun 2011, 12)." At
the same time, Germany is a constitutional state. Hence, it is characterised
by the rule of law, the supremacy of the basic rights and the protection of
individual autonomy against the unlimited interference of the state, the
separation of powers into the legislative, executive and judicial branches
of government, the judicial independence and the control of the Federal
Constitutional Court over the compliance with the constitution (cf. Hart-
mann n.d.). Moreover, the German constitution codifies the social welfare
state principle (Art. 20 para. 1 and 28 para. GG) that guarantees a mini-
mum of social welfare and a universal subsistence minimum. Furthermore,
the constitution stipulates the principle of federalism (Art. 20 para. 1, Art
30 and Art 79 para. 3 GG). This means that Germany is a federal state
where powers are divided and shared between the central state and the 16
federal states. Interestingly, while in the federal constitution (Basic Law)
there is no explicit reference to the solidarity principle, the picture is more
complex at the level of the federal states. Similar to the Basic Law, the
constitutions of the former West German federal states do not explicitly
mention solidarity. In comparison, solidarity is directly referred to or
equivalently addressed as a basic principle of state action in the constitu-
tional preambles of the new, East German federal states; sometimes as ab-

1 Going beyond the rulership through mechanisms of representative democracy, the
Basic Law comprises elements of direct democracy, yet mostly for the sub-national
levels rather than for the national, central state.
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stract expectation and sometimes as concrete obligation of the respective
federal state (Piazolo 2004, 170-172).2

The German Basic Law (GG) is headed by a catalogue of basic rights,
the so-called Bill of Rights. The most important element is the protection
of human dignity (Art. 1 GG). The inviolable right to lead a dignified life
is the supreme principle of the Basic Law to which all other rights and
principles are subordinated. The “German people therefore acknowledge
inviolable and inalienable human rights as the basis of every community,
of peace and of justice in the world.” (Art. 1 para. 2 GG). The fundamental
rights that are enshrined in the Bill of Rights are subjective individual
rights that guarantee individual freedoms and protect any individual citi-
zen against an encroachment by the state. In fact, already the first article
of the Basic Law (Art. 1 para. 3 GG) stipulates that all constitutional basic
rights are binding with immediate validity for any state power, including
all legislative, executive, and judicial organs at federal, federal state or lo-
cal level. This also implies that individual citizens can claim these basic
rights before court. Moreover, they may enforce them by means of a con-
stitutional complaint before the Federal Constitutional Court if they think
there is an infringement of these rights by the state (Hartmann n.d.; Heun
2011, 191-192). Some basic rights are universal rights, e.g. human dignity,
free development of one’s personality, life and physical integrity, equality
and non-discrimination, religious freedom and freedom of speech (Art. 2-6
GQG). Others are assigned exclusively to Germans, e.g. freedom of assem-
bly and association, freedom of movement, occupational freedom and civil
rights (Art. 8; 9; 11; 12; 33 GG).

2 The preamble of Brandenburg’s constitution states, for instance, “We, the citizens
of the federal state of Brandenburg have freely adopted this constitution, in the spir-
it of the tradition of law, tolerance and solidarity [...], inspired by the intention to
ensure human dignity and freedom, to organise the community life in social justice,
to promote the welfare of everybody ...”. Similarly, but without an explicit refer-
ence to solidarity, the constitution of the free state of Thuringia declares in its
preamble “to respect the freedom and dignity of the individual and to organise the
community life in social justice”. In the same spirit, the preambles of the constitu-
tions of Mecklenburg-Vorpommern and Sachsen-Anhalt stipulate to ensure human
dignity and freedom and “to create a socially just community”, or, “the foundations
for a social and just community life”. The constitution of the free state of Saxony is
led by the intention “to serve justice” and the constitution of Berlin by the intention
“to serve the spirit of social progress and peace”.
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The Bill of Rights of the German Basic Law is also defined by the fact
that the basic individual freedom and equality rights have a dogmatic
structure (Heun 2011, 192). Human dignity is the leading and overarching
principle of the Bill of Rights and constitutes the only absolute norm. The
subsequent freedoms are not absolute, but conditional on restrictions (con-
stitutional proviso, simple or qualified proviso of legality) because indi-
vidual freedoms require reconciliation with conflicting or competing free-
doms and rights of others (ibid., 192-193). On the other hand, the Basic
Law envisages a special protection in that it imposes additional restric-
tions on the legislator that may prevent him from restricting fundamental
rights without limitations (“restrictions of restrictions”). Since the funda-
mental rights are directly binding for any state action, any encroachment
on these freedoms and protection rights requires special justification. Leg-
islation that aims to restrict fundamental rights is limited and made condi-
tional particularly through the principle of proportionality, i.e. state inter-
vention is only acceptable if the protected rights or legal principles out-
weigh the basic rights to be restricted by it (ibid., 194-195).

Moreover, it is generally recognised nowadays that going beyond their
nature as subjective freedoms, negative protection and “defensive rights”
against the state, the basic rights involve a positive dimension as “objec-
tive principles for policymaking” and state action (Grimm 1985; Hesse
1999; Heun 2011, 200). From this perspective, the state is not only re-
quired to respect individual freedoms, but also to ensure their minimal ma-
terial preconditions through policymaking so that everybody may have
equal opportunities to enjoy the constitutionally granted freedoms. Hence,
in this materialist understanding of the state of law, basic rights grant free-
dom not only from the state but also within the state; and equality not only
before the law, but also through the law (Hesse 1999, 127-136). However,
in contrast to their character as negative protection and defensive rights,
these “objective principles” are under proviso of the available resources
and the existing possibilities. What is more, these principles are directed
towards the state and state action, but do not constitute individual rights
and entitlements that could be directly claimed by individual citizens.
Moreover, the minimal preconditions and the specific content of this posi-
tive dimension are to be specified through policymaking and legislation
(Grimm 1985). On the other hand, since the 1970s, there has been a re-
peated welfare state debate about the question on how far basic rights are
to be interpreted as affirmative individual participation rights (ibid.; Heun
2011, 200). While the answer to this question is controversial, there is
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general agreement that the right to human dignity and the welfare state
principle of the Basic Law (Art. 2 para. 1 GQG) oblige the state to guarantee
a social welfare minimum and, hence, entitle each citizen to the provision
of a material minimum needed to cover daily subsistence (Heun 2011,
200). This has repeatedly been confirmed by the Constitutional Court of
Justice, for instance, very prominently in its recent verdict on the minimal
provision of social “Hartz IV” benefits (BVerfG, Judgement of the First
Senate of 09 Feb., 2010 — 1 BvL 1/09 — “Hartz IV-judgement”) and of asy-
lum seeker benefits (BVerfG, Judgement of the First Senate of 18 July,
2012 — 1 BvL 10/10).

The Socio-Cultural Dimensions of Solidarity

In Germany, social solidarityis based on various pillars. The welfare state
constitutes the first pillar. The German welfare system stands in the tradi-
tion of the conservative-corporatist model of welfare states (Esping-An-
derson 1990) and has been shaped by the Bismarckian social insurance
system (cf. also Leibfried 1992). Following this tradition, the system is
strongly based on insurance benefits. Social entitlements and benefits are
dependent on previous contributions and on occupational status. This
means the German welfare state provides a relatively high level of protec-
tion against market forces and income maintenance benefits, preventing
the risk of income loss for the insiders of the stratified social insurance
systems (Esping-Anderson 1990, 27). By comparison, outsiders of the in-
surance systems are excluded from the respective insurance benefits.
Hence, in the social insurance systems, solidarity is confined to rather nar-
row solidarity communities (Arts and Gelissen 2002, 142). In addition to
the social insurance systems, different types of social aid are granted to
people in need, but often in the form of means-tested benefits. In this wel-
fare system, redistribution is relatively weak, while differences in status
groups are maintained. In other words, the entitlement to social protection
and the chances to benefit from the welfare state are substantially prede-
fined by ones position on the labour market. In this respect, the German
welfare state is shaped by a dualistic, exclusive, segmented system.

A second key pillar of social solidarityare the six federal non-statutory
social welfare organisations. Based on different world views, beliefs and
religions, these voluntary, non-profit welfare umbrella organisations play a
key role in the delivery of social services for everyone in need, be it the
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elderly, sick, disabled, job- or homeless people, children, families and
women or refugees. In so doing, they operate as independent social wel-
fare providers alongside the public and commercial service providers.
With their decentralised structure, they provide services and facilities at
regional and local levels throughout Germany and are thus an important
pillar of the German social welfare state (BAGFW 2017).

Thirdly, the family plays a relevant role for solidarity. It is seen as the
first resort when it comes to the provision of means-tested social aid and
certain care benefits. According to Esping-Anderson, the conservative-
corporatist welfare regime is geared to preserve traditional familyhood and
follows the principle of subsidiarity (Esping-Anderson 1990, 27). Follow-
ing this logic, the state intervenes only when the family is not or no longer
able to provide the necessary care to its members. In this tradition, moth-
erhood is typically promoted by family benefits. In contrast, care and fam-
ily services exist only to a moderate extent (ibid.). However, this charac-
terisation holds true for Germany only to some extent. In fact, with the
large increase in female employment, care has been increasingly handed
over to professional providers. The more recent welfare state literature
thus rightly emphasises that in Germany, care is widely furnished by pub-
lic and non-governmental welfare service providers (Art and Gelissen
2002, 147; Schiefer et al. 2012, 55). Overall, familialism and the role of
the family as the first locus of solidarity are considerably less pronounced
in comparison with the Mediterranean regime. This resonates with empiri-
cal surveys underlining that the German population has high expectations
with regard to the responsibilities of the state and the supply and care sys-
tems for the provision of welfare (Schiefer et al. 2012, 54). For instance,
Allbus surveys show that a vast majority of respondents is of the opinion
that the state must ensure a good livelihood, also in the event of illness,
hardship, unemployment and old age (Allbus 1994: West 87% — East 97;
Allbus 2004: West 82% — East 92%; Allbus 2014: West 89% — East 91%,
source: Statistisches Bundesamt (ed.) Datenreport 2006, 649, Tab. 4;
Datenreport 2016, 413, Fig. 4).

Despite the orientation towards state responsibility for welfare provi-
sion, volunteerism is strongly established in German society and has con-
tinually increased in recent years. It is thus a further important pillar of so-
cial solidarity.According to the German Volunteers’ Survey 2014, 43.6
percent of the population aged 14 or older engages in volunteering activi-
ties outside their own family, kinship or professional environment (Simon-
son/Ziegelmann/Vogel/Tesch-Romer 2017, 21). Compared to statistics
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from 1999, this is an increase of almost ten percent. What is more, there
has been a pronounced growth in volunteering particularly since 2009
(ibid.). The motives of volunteers show that volunteerism in Germany is
grounded in a widespread sense of social responsibility and solidarity
(Schiefer et al. 2012, 55). In 2014, more than 80 percent fully agreed or
rather agreed (57.2% and 23.8%, respectively) that their voluntary engage-
ment is motivated by the aim to play a part in shaping society at least to a
small degree (Miiller/Hameister/Lux 2017,: 417and 427). Moreover, for
60 percent of all respondents, it is very or quite important to help socially
disadvantaged people or marginalised social groups (Huxhold/Miiller
2017, 488f.). In a European-wide comparison, volunteerism is remarkably
widespread in German society. Following the Special Eurobarometer Sur-
vey on Volunteering and Intergenerational Solidarity in 2011, 34 percent
of Germans engaged in voluntary activities, thus exceeding the European
average by ten percent (24%) (Special Eurobarometer Survey 75.2: 7 —
QA15).

Typically, volunteering takes place in public and in organised, collec-
tive forms (Vogel/Tesch-Romer/Simonson 2017, 285). Indeed, the rich
landscape of non-profit associations and charities offers widespread op-
portunities for voluntary engagement in Germany. Yet, volunteering is on-
ly one aspect of social solidarity. Additionally, informal and private help
for others (non-family members) in one’s direct social environment is also
a relevant dimension of social solidarity (ibid., 285-286). Such private
forms of help may include assistance with shopping or gardening, looking
after neighbours’ children or keeping the elderly company, etc. According
to the German Volunteers’ Survey 2014, 40.2 percent of the population
aged 14 or older provides informal help in their social environment. This
means that informal, private support is almost as widespread as volunteer-
ing (43.6 %) (Vogel/Tesch-Romer/Simonson 2017, 289). Interestingly,
there are some overlaps between these two dimensions of social solidarity
(20.5 % do both volunteering and informal help). Nevertheless, both of
them are important dimensions of social solidarity independently of each
other (23.1 % do only volunteering; 19.7 % provide only informal help).
Overall, almost two-thirds of the German (14+) population contribute to
formal and/or informal social solidarity (ibid., 191).

A further dimension of social solidarity is the willingness to donate.
According to TNS Infratest Deutscher Spendenmonitor 2015, the quota of
donations was relatively stable at around 40 percent over the period 1995
to 2015. Other studies confirm that the readiness to donate and the amount
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of donations are relatively high in this country (Schiefer et al. 2012, 56).
This is believed to be promoted by the fact the German fiscal law grants
tax deductions on donations for donors (see below).

Finally, the European Values Study of 2008 shows that in Germany, a
majority (52.6 %) is concerned about the living conditions of other people
(not family members). What is more, Germans are somewhat more con-
siderate towards others’ welfare than the European average (about 45%)
(own calculations based on the EVS 2008; Schiefer et al. 2012, 59). All in
all, solidarity is widely reflected in citizens’ general disposition and be-
haviour. In this respect it seems that solidarity from below represents an
important pillar of social solidarity in Germany.

The Constitutional and Legal Entrenchment of Solidarity

Despite the fact that the German Basic Law makes no explicit reference to
“solidarity is implicitly entrenched in various constitutional rights and
principles (Piazolo 2004, 163; Volkmann 1998, 299). To start with, there is
broad consensus that the solidarity principle is enshrined in the constitu-
tional vision of humanity, fundamental rights, the welfare state principle,
the orientation towards the common good and the institutional framework
of the federal state (Hilpold 2007; Piazolo 2004, 156-176; Volkmann
1998; VoBkuhle 2015).
First of all, legal scholars highlight the fact that the German Basic Law
is based on the idea of solidary human beings (e.g. Piazolo 2004, 159-160;
Volkmann 1998, 219-229). The constitutional vision of man is charac-
terised by the fact that human dignity constitutes the fundamental norm of
the Basic Law (Art. 1 para. 1 GG). At first sight, human dignity seems to
give priority to individual autonomy and individual freedom (Piazolo
2004, 159-160; Volkmann 1998, 221). Yet, the Federal Court of Justice
has clarified right from the beginning that these norms are inextricably
linked to the interrelatedness of the single members of society, their mutu-
al recognition and their integration into a social community (ibid.). In its
judgement of 20th July 1954, the Federal Court of Justice declared that:
“The idea of man of the Basic Law is not one of an isolated sovereign individ-
ual; rather, the Basic Law has decided the individual-community tension in
Sfavour of community relatedness and community connectedness of the single

person, without though infringing its own value.” (BVerfGE 4, 7 <15-16>,
source: Piazolo 2004, 160).
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This position has been corroborated and further clarified in later judge-
ments, for instance in 1977 when the Federal Court of Justice highlighted
that:

“Respect and protection of human dignity belong to the constitutional princi-
ples of the Basic Law. The free human personality and its dignity are the high-
est legal values within the constitutional order. [...] This is based on the vi-
sion of man as a spiritual and moral being that is made to determine for itself
and to develop itself in freedom. The Basic Law does not understand this free-
dom as the freedom of an isolated and autocratic individual, but of a commu-
nity-related and community-bound individual. Due to this communal connect-
edness [freedom] cannot in principle be unlimited. The individual must accept
the limits to its freedom of action that the legislator draws in order to main-
tain and promote social coexistence within the limits of the [...] generally
reasonable.” (BVerfGE 45, 187 <227-228>, cf. also Piazolo 2004, 160; Volk-
mann 1998, 225; VoBBkuhle 2015, 12).

Hence, human dignity implies a mutual constitutive relationship between
individual autonomy and the solidary community (Piazolo 2004, 160-161;
Volkmann 1998, 222-226). In this respect, it is interesting to note that the
Federal Court of Justice does not directly speak of the solidarity principle,
but of the embeddedness of individuals within a social community (hence
pointing to the social nature of humankind). Instead, it is the legal scholar-
ship that derives the solidarity principles from the constitutional vision of
man and the related judgements (e.g. Piazolo 2004; Volkmann 1998).

Secondly, solidarity is implicitly enshrined in a number of basic consti-
tutional rights. Initially, the focus of the Basic Law was on individual free-
dom. Nevertheless, legal experts understand the framework of the basic
constitutional rights as an order that aims at a “balance between autonomy
and solidarity” (Piazolo 2004, 161). Basic rights that imply a community
and solidarity dimension are, for instance, the “protection of marriage and
family” together with the “right of mothers to protection and care by the
community” (Art. 6 GG), “freedom of assembly” (Art. 8 GG), “freedom of
association and coalition-building” (Art. 9 GG), the requirement that pri-
vate property use must likewise consider the common good (Art. 14 para.
2 GG), and the reciprocity principle according to which “everybody has
the right to a free development of his personality as far as he or she does
not infringe on the rights of others” (Art.2 para. 1 GG) (Piazolo 2004,
161-162; Volkmann 1998, 278-279).

Many of these individual basic rights typically require joint exercise
and solidary cooperation (Volkmann 1998, 237). Furthermore, the Basic
Law includes general solidarity-related rights and duties that apply equally
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to all its citizens and are necessary for a functioning community, for in-
stance the duty to pay taxes or the right to assume honorary positions (Pia-
zolo 2004, 161). In fact, solidarity is also implicitly expressed in the norm
that “every German [...] has the same civic rights and duties” (Art. 33
para 1 GG) (Piazolo 2004, 161-162). Moreover, based on the right to hu-
man dignity (Art. 1 GG) and the welfare state principle (Art. 20 para. 1
GQ), the right to social security and the guarantee of a minimum subsis-
tence to secure a life in human dignity were derived and consolidated as
basic constitutional rights in the process of constitutional jurisdiction (e.g.
BVerwGE 1, 159 <161-162>; 25, 307 <317-318>; BVerfGE 68, 193
BVerfGE 87, 153; BVerfGE 125, 175; sources: Piazolo 2004, 160; Volk-
mann 1998, 226; VoBkuhle 2015, 12). These rights are considered a cru-
cial dimension of solidarity in that they stipulate mutual support and
“standing by each other” in society (Piazolo 2004, 164; also Depenheuer
2009, 103-104). In addition, the principle of intergenerational solidarity is
derived from the constitutional requirement to preserve the natural living
conditions (Art.20a GG) and the recently introduced debt ceiling
(Art. 109 para. 3, 1; Art. 115 GG) (VoBkuhle 2015, 12; also Piazolo 2004,
163).

Overall, in the German constitutional order the principle of solidarity
can be identified in a range of basic rights, even if solidarity is not explic-
itly mentioned. However, experts tend to agree that the solidarity principle
does not go beyond the validity of the single regulations and hence it does
not constitute a general, overriding constitutional principle or programme.
Moreover, the duty of each individual citizen to show solidarity finds its
limits in the constitutional individual freedom and autonomy rights (e.g.
Haversath 2012, 12; Piazolo 2004, 163). In this sense, legal scholars have
come to the conclusion that the Basic Law does not foresee that collective
principles like solidarity leverage diffuse collective interests at the ex-
pense of individual interests: “Where the solidarity principle is covered by
basic rights, it is obsolete; [...] where it shall work as a title for interven-
tion or a priority clause, it is dangerous or even harmful” (Haversath 2012,
12).

Thirdly, going beyond the constitutional basic rights, solidarity is ex-
pressed in the fact that the Basic Law defines Germany as a social welfare
state (Art. 20 para. 1; Art. 28 para.l GG). In contrast to the basic rights,
the welfare state principle does not constitute individual rights or duties;
rather, it is directed towards the state. In this respect, solidarity among citi-
zens is mediated through the state (Piazolo 2004, 164-165). Due to the ab-
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stract character of this constitutional norm, the welfare state principle
needed further legislative concretisation and codification, particularly in
the Social Code (Heun 2011, 45). In addition, it was specified and
strengthened by constitutional jurisdiction. The Federal Court of Justice
already stated at an early stage that the legislator is “constitutionally
obliged to take social action” and characterised the welfare state principle
as a “constitutional principle” against the negative impact of the unlimited
use of individual freedom (BVerfGE 1, 97 <105>, source: Volkmann 1998,
333). In addition, it emphasised that state intervention and legislative acts
intended to realise social welfare are legitimate because of the constitu-
tional “requirements of social solidarity [...] [and] mutual consideration”
(BVerfGE 35, 348 <356>, source: Piazolo 2004, 163). According to the
Federal Court of Justice, the welfare state principle implies the obligation
of the state to ensure social justice and to mitigate and balance social dif-
ferences in society (BVerfGE 22, 180 <204>, source: Volkmann 1998,
333). Moreover, the state is required to protect its citizens against social
risks such as unemployment, illness, invalidity, old age or poverty. Fur-
thermore, the state is required to regulate and structure responsibility in
solidarity and mutual consideration within the various solidarity commu-
nities and society as a whole, and to define their relations towards self-re-
sponsibility and subsidiarity (Depenheuer 2009, 2-18; Kreikebohm 2010,
8; Piazolo 2004, 163-164; Volkmann 1998, 332-334; Zacher 1977; 2004;
2013).

The constitution grants solidarity in particular within the legally institu-
tionalised solidarity communities. This primarily refers to the various
statutory social insurance systems where solidarity among the contributing
members is a means to ensure social security (Depenheuer 2009; Piazolo
2004, 164). In fact, the solidarity principle is the “essential characteristic
of the social insurance law” and “constitutes the legal foundations of so-
cial insurance” (Piazolo 2004, 164, also Depenheuer 209, 21, 100-101,
105, 118). In this respect, the Federal Court of Justice has explicitly em-
phasised that the statutory social insurance providers are organised accord-
ing to the solidarity principle (Piazolo 2004, 164). Moreover, in various
judgements the Court made particular reference to the public pension and
health insurance. For instance, it stated that the statutory pension insu-
rance is typically characterised by the “principles of solidarity, social equi-
ty and the intergenerational contract” (BVerfGE 76, 256 <127>) and “fun-
damentally based on the idea of solidarity among its members and social
balance” (ibid. <129>). Moreover, “since the very beginning, it involves a
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certain amount of social care. [...] The approximately equal welfare pro-
motion of all members of the solidarity community, with special consider-
ation of those in need, is paramount to the statutory pension insurance.
The pension contributions guarantee a solidarity-based and -secured old-
age protection” (ibid.). In a similar vein, the Federal Court of Justice has
characterised the statutory health insurance as “solidarity community”
(e.g. BVerfG 1 BvL 4/96 <33>; 1 BvL 16/96 <66>, <80>) that involves
“solidary redistribution” (1 BvL 16/96 <83>). Furthermore, it highlighted
solidarity as a main principle due to which, for instance, elderly and
health-impaired persons are granted insurance protection at a socially rea-
sonable contribution rate without any individual risk check (e.g. BvL 4/96
<37>).

Moving beyond the Basic Law and the jurisdiction of the Federal Court
of Justice, the principle of social solidarity and the solidarity communities
are furthermore stipulated and specified in the social law (e.g. Depenheuer
2009; VoBkuhle 2015, 14). The German Social Security Code governs in
detail how the constitutional welfare state principle and the solidarity prin-
ciple are to be implemented in the different areas of social risk, i.e. it de-
fines provisions for unemployment, illness, disability, old age, mother-
hood, etc. Moreover, the sectorally structured statutory social insurance
systems are organised as solidarity communities of its members. As re-
gards health insurance, for instance, the solidarity principle and the soli-
darity communities are particularly highlighted in Article 1 of Book Five
of the Social Code and in specific reform laws, such as the “law to
strengthen solidarity in the statutory health insurance system” of 1998
(BGBII No. 85, 28 Dec 1998, 3853).

According to the Basic Law, social law is subject to the concurrent leg-
islation principle. This means that the federal states have the power to leg-
islate social matters “so long as and to the extent that the Federation has
not exercised its legislative power by enacting a law” (Art. 72 para 1 Basic
Law). Yet, in practice, there has been a process of continuous concentra-
tion of social policy competencies in the hands of the Federal Govern-
ment. Unitarisation took place against the backdrop of a basic conflict be-
tween the aims of the social welfare state and federalism (Stoy 2015, 80).
While the latter promotes the principle of federal pluralism, the purpose of
the social welfare state is to promote equality and solidarity. A federal or-
ganisation of social policy would undermine equality and solidarity as it
opens the door to regional differences at the level of social protection and
regarding expenses for citizens. Thus, over the years, the Federal Govern-
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ment has increasingly regulated on social policy matters in order to grant
its citizens equal social rights and to ensure a cross-regional burden-shar-
ing throughout the country (Stoy 2015, 80-81). This trend was also sup-
ported by the Basic Law which entitles the Federation to intervene as leg-
islator “if and to the extent that the establishment of equivalent living con-
ditions throughout the federal territory [...] renders federal regulation nec-
essary in the national interest” (Art. 72 para 2 Basis Law).

Solidarity is also reflected in recent social reforms and policy measures.
For instance, social law explicitly promotes volunteering and, thus, soli-
darity behaviour of civil society. In particular, since 2011 special rules ap-
ply to volunteers working in the framework of the Federal Volunteer Ser-
vice, the Voluntary Social Year and the Voluntary Ecological Year. Despite
their marginal employment and salary, volunteers working in these pro-
grammes for at least one year are granted access to the unemployment in-
surance scheme, to which their employers pay the respective contribu-
tions. Accordingly, they are entitled to unemployment benefits. Due to the
marginal salary, these income based benefits are calculated either on the
grounds of previous employment, if applicable, or with respect to an
achievable future salary. In addition, in contrast to other volunteers, those
volunteers employed in the Federal Volunteer Service, Voluntary Social
Year and Voluntary Ecological Year programmes have full access to the
statutory health and long-term care insurance schemes (BGBI.I No. 19,
687-693; Art.27; Art. 130; Art. 344 of Book Three Social Code; Art. 7;
Art. 10 of Book Five Social Code).

A major reform step towards more social justice and fairness is the
step-wise introduction of a nationwide statutory minimum wage since Jan-
uary 2015. Even though the law itself makes no explicit reference to soli-
darity, the introduction of the general statutory minimum wage was pro-
moted particularly by the unions as an important means to foster social
solidarity. This policy change already had its origins in the pre-crisis peri-
od and was prepared over a long period through continuous reform efforts
and sectoral agreements between the various social partners. From January
2015 onwards, employees have the legally enshrined right to the general,
cross-sectoral minimum wage, initially set at 8.50 € an hour, and since
January 2017, 8.84 € an hour (BMAS 2015b, 53; 2017; Minimum Wage
Act). A crucial aim of the minimum wage is to protect employees from
unfair and unreasonably low wages (which typically are not subject to so-
cial insurance contributions) and to improve the income and living condi-
tions of the so-called “working poor” of the low-wage sectors who are of-
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ten forced to claim additional SGB II benefits or to accept several jobs in
tandem in order to cover their living expenses. Hence, the minimum wage
represents a novel instrument to foster social equality and fairness (BMAS
2017).

Moreover, the extension of short-term allowances during the peak of
the economic recession in Germany can be regarded as a means to pro-
mote social solidarity. Basically, the German social law and the employ-
ment promotion policies under Book III of the Social Code involve the
possibility to grant wage replacement benefits in the form of a short-term
allowance. These are wage compensations based on the amount of pay
loss if an employer needs to reduce working hours temporarily because of
economic problems related to structural and cyclical reasons or unavoid-
able events. In that case a short-term allowance is paid by the local em-
ployment agency in order to keep the respective workers in employment,
to stabilise employment relations, to stabilise the workers’ income and
purchasing power and to enable the employer to maintain its qualified and
experienced personnel (BMAS 2015a, 71; BMAS 2015b, 27). Normally,
the maximum allowance time is six months (Art. 104 SGB III). The short-
term allowance scheme was deemed particularly important during the
global economic crisis, during which Germany was mostly affected in its
first phase. In the context of two subsequent economic stimulus packages
agreed upon in 2008 and 2009, the government amended the respective
law by ministerial order and extended the maximum allowance period first
to 18 and then to 24 months. Moreover, the threshold of the required share
of affected workers was relaxed which particularly helped small- and
medium-sized businesses and their workers. In addition, access to the
scheme was opened up to temporary workers. Overall, this instrument was
an important measure that protected workers and supported employers
during the economic crisis in Germany; it maintained employment levels
and hence avoided a rise in unemployment rates despite the economic re-
cession. Together with other measures from the economic stimulus pack-
ages, such as the car scrappage bonus, tax relief on income and corpora-
tion taxes for craftsmen and household services, higher child benefits and
higher public spending on infrastructure, the extension and relaxation of
the short-time allowance scheme helped to maintain income levels, em-
ployment and purchasing power in Germany, and thus absorb much of the
economic shockwave. On the one hand, it provided a cushion against neg-
ative effects in times of economic crisis, while on the other hand, allowing
the German economy to return quickly to production and economic
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strength as soon as global market demands started to re-increase. This is
emblematic for the German response to the crisis: it reacted to the econo-
mic downturn mostly in the form of short-term interventions geared to
stimulate and stabilise the economy, while it barely introduced new crisis-
driven long-term policy changes. This is illustrated by the short-term al-
lowance as it was not implemented as a new instrument, but meant a mod-
ification of an existing scheme (Giesen 2013; Schnitzler 2013).

Moving beyond social law, the solidarity is variously reflected in tax
law. To start with, there are legal provisions geared to promote the work of
charitable non-profit organisations and volunteering at both institutional
and individual levels. At institutional level, registered non-profit asso-
ciations with a recognised public benefit status are granted tax exemptions
or relief in terms of corporation tax, business tax, VAT, inheritance and
gift tax and land tax and land transfer tax. Non-profit associations are enti-
tled to corporation and business tax exemptions if they can demonstrate
that they exist for charitable public benefit purposes, benevolent purposes
or church-related purposes (Art. 52-54 Fiscal Code). Associations involv-
ing a taxable economic business are excluded from corporation tax ex-
emption, unless annual revenues remain under the threshold of 35,000€
(incl. VAT). As regards VAT, non-profit associations enjoy tax exemption
for donations, membership fees and subsidies (idealistic area of activity).
Furthermore, a reduced VAT rate (7% instead of 16%) applies to non-prof-
it associations serving directly and exclusively charitable, benevolent or
religious purposes, and to certain activities and fields related to the realisa-
tion of these purposes (economic area of activity serving directly tax-ex-
empt purposes, e.g. presentations, courses, events) (Strecker 2002,
139-144). In addition, associations are exempted from VAT if their
turnover does not exceed 17,500€ in the previous year and remains under
50,000€ in the current year (Art. 19 Value Added Law). Furthermore,
charitable non-profit associations are exempted from inheritance and gift
tax (Art. 13 para. 1, 16b Inheritance and Gift Tax Law) and from land and
land transfer tax (Art. 3 Land Tax Law) if these assets are directly and ex-
clusively dedicated to and used for charitable, benevolent or religious pur-
poses.

On an individual level, charitable non-profit organisations are promoted
by means of tax deductions on donations for donors and membership fees.
Donations and membership fees to a charitable non-profit organisation
that aim to support tax privileged purposes, i.e. charitable, benevolent or
religious purposes, are deductible as special expenditures by up to 20 per-
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cent of the taxable annual income or by 0.4 percent of all taxable revenues
and the salaries and wages paid in the respective calendar year (Art. 10b
Income Tax Law). Until 2009, these income tax advantages were only
granted if the receiving institution was based on German territory. How-
ever, according to a verdict of the European Court of Justice in January
2009, this rule was in conflict with the right to free capital movement and,
hence, fiscal deduction of donations needed to be extended to eligible re-
cipients within the entire European Union and in countries associated with
the European Economic Area. The necessary changes in Article 10 of the
Income Tax Law were implemented in Germany by a reform law in April
2010 (BGBI. 1 No. 15, 14 Apr. 2010, 386-397).

Moreover, in September 2015 the Federal Ministry of Finance, together
with the supreme Lénder finance authorities, introduced special simplifi-
cations in tax law and fiscal relief that aim to promote civic refugee help
initiatives. In this context, tax deductions on donations for donors are now
fostered by a simplified donation proof. In addition, working time com-
mitted to refugee help and in-kind benefits to refugees are recognised as
donations and thus as deductible special expenditures. Moreover, donation
campaigns for refugee help are promoted by a simplified tax procedure
granting fiscal advantages in terms of corporate and gift tax even to those
charitable non-profit organisations which do not exist for refugee help or
similar purposes according to its statute. These fiscal relaxations are in
place from 1 August 2015 until 31 December 2018 (BMF 2015; 2016).

Finally, the Basic Law stipulates solidarity in financial relations within
German federalism.? On the one hand, this involves horizontal redistribu-
tion of tax revenues between the 16 federal states, based on the so-called
“Lénder fiscal equalisation scheme” (Art. 107 para. 2 GG). This horizontal
fiscal equalisation rests on the idea that financially strong federal states
show solidarity and help financially weaker states in order to contribute to
equivalent living conditions in the whole country. On the other hand,
“Lander fiscal equalisation” also has a vertical dimension in that the cen-
tral state may redistribute tax revenues and provide financial support to
economically weak federal states (ibid.). The principle of financial solidar-

3 Some experts argue, though, that financial equalisation is not so much a form of
solidaritybut rather a reflection of the principle of federal loyalty. Moreover, finan-
cial equalisation systems, particularly the top-down ones, were mainly a compensa-
tion for the missing revenue raising powers of the federal states (VoBSkuhle 2015:
11-12).
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ity and fiscal equalisation was also implemented by the solidarity sur-
charge that had been imposed on income tax liability after German reunifi-
cation in order to support the new federal states of East Germany (Piazolo
2004, 166; VoB3kuhle 2015, 12).

Conclusions and Outlook

Overall, the solidarity is not explicitly entrenched, but rather implicit in
the German constitution and legislation. The constitutional Basic Law
does not directly refer to solidarity. Moreover, it puts a strong emphasis on
individual autonomy and freedom (not least as a reaction to past experi-
ence with the Nazi regime). Nevertheless, the Federal Court of Justice and
particularly legal scholars have derived the solidarity principle from vari-
ous basic rights and constitutional principles. It is widely agreed that the
solidarity principle is reflected in the constitutional vision of man, the fun-
damental rights, the welfare state principle, the constitutional orientation
towards the common good and the institutional framework of the federal
state. In particular, legal experts argue that the Basic Law is grounded on a
solidaristic view of mankind (e.g., Piazolo 2004; Volkmann 1998). Fol-
lowing the Federal Court of Justice, human dignity as the fundamental
constitutional norm is not granted to isolated individuals, but to human be-
ings who are members of a social community and whose individual free-
dom is limited through their social embeddedness and interconnectedness.
In this sense, the constitutional vision of man draws attention to the com-
munity dimension of social solidarity. At the same time, the constitution
also comprises basic rights and principles in which solidarity in favour of
the individual finds expression. This is, for instance, reflected in the wel-
fare state principle and in the right to social security and a decent mini-
mum standard of living (VoB3kuhle 2015, 12).

In addition to notions of solidarity addressing the relations between so-
ciety members and their rights and duties, the idea of solidarity is also re-
flected in the federal system of the state and in the relations between the
national state and the single federal states (e.g. through the Lénder fiscal
equalisation scheme). Moving beyond the constitution, the solidarity prin-
ciple is — again implicitly rather than expressly — reflected in various laws
and policy instruments (e.g. in social and tax law). All in all, no coherent
understanding of solidarity can be derived from the German constitution
and legislation. Instead, different notions and aspects of solidarity appear
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across the different constitutional rights, principles and legal regulations.
This complexity is enhanced by the fact that the lack of an explicit en-
trenchment requires legal interpretation and deduction of solidarity ac-
counts. Furthermore, legal experts underline that there is no general con-
stitutional or legal solidarity principle that would go beyond the sum of
the single and selective solidarity-related rights and regulations (e.g.
Haversatz 2012). Interestingly, the picture changes somewhat at the level
of the federal states. Here, it is striking that the constitutions of the former
East German federal states directly address solidarity or refer to it in an
equivalent way as a basic constitutional principle (mostly by subscribing
to the objective of a community of social peace and justice).

The federal structure also has implications for the way explicit and im-
plicit references to solidarity are implemented. In fact, the impact of the
solidarity principle is not just a matter of constitutional and legal regu-
lation, but also of implementation, and in Germany, the implementation of
national legislation is largely shaped by the principle of federalism. Typi-
cally, federal laws are executed by the 16 federal states in their own right
(Art. 83 Basic Law). Execution of federal laws by the central Federal Gov-
ernment is restricted to exceptional cases defined by the Basic Law. More-
over, the execution of federal law by the single federal states implies that
they establish the necessary administrative bodies and regulate all related
administrative procedures (Art. 84 para 1 Basic Law). The executive com-
petences of the federal states constitute an important pillar of their autono-
my because they enable them to shape policies and to exercise influence
(Stoy 2015, 85). Consequently, there is a variety of administrative proce-
dures that reflect the preferences of the different regional governments to
some extent. What is more, this complexity is further enhanced by the
prominent role of the local communities. In the organisation of the state
system, local communities belong to the federal states and cannot be di-
rectly addressed by the Federation with executive tasks. Instead, they must
be commissioned by their federal state. In practice, this is very often the
case. In fact, according to estimates, between 75 and 80 percent of federal
laws are executed by local administrations (Stoy 2015, 85). Hence, the im-
plementation of federal law may vary considerably across Germany de-
pending on the local administrative practices and regional administrative
regulations.

Yet, the influence of the federal states differs across the issue fields. In
the area of social policy, for instance, the executive power of the federal
states is limited. Here, all public contribution-based social insurance sys-
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tems (e.g. pensions, unemploymentinsurance) are administered in the form
of “federal corporations under public law” (Art. 87 para 2 Basic Law).
Overall, these contribution-based social benefits make up 60 percent of so-
cial expenditure in Germany (BMAS 2016, 9) which means that the larger
share is administered by national institutions. In comparison, all other fed-
eral social policy regulations, including tax based social benefit schemes,
fall under the administrative authority of the federals states (e.g. social aid,
parental allowance and care allowance) (Stoy 2015, 85).

However, the Basic Law foresees certain limits and controls of regional
administrative autonomy and heterogeneity. For reasons of coherence, the
Federal Government may issue general administrative rules, provided that
they attain the consent of the Bundesrat (in which each federal state has a
vote) (Art. 84 para 2). In addition, the Federal Government has to exercise
oversight to guarantee that the federal states execute federal laws in com-
pliance with the law (Art. 84 para 3).

Despite the lack of explicit references in the constitution and legisla-
tion, solidarity is well entrenched in Germany society. A major pillar of
solidarity is the German welfare state. It provides people in need with a
broad range of social services and facilities. Here, a particular characteris-
tic of Germany is that the welfare system can rely on the coexistence of
statutory, public and non-statutory, independent non-profit service
providers. Moreover, volunteerism is well established in society. Almost
half of the adult population actively volunteers for a social cause, and al-
most two-thirds engage in volunteering and/or informal help in their social
environment. The important role of volunteerism is reflected and support-
ed by the rich landscape of non-profit associations and charity organisa-
tions in Germany.
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Introduction

Since 2008 Greece has been experiencing an unprecedented economic cri-
sis. The deep recession and the harsh austerity policies implemented since
then have influenced all aspects of social life, as large parts of the popula-
tion have suffered great loss of income, while Greek youth have witnessed
one crisis after another from rising unemployment, poverty, insecurity,
fear and anger to pessimism regarding the future. One of the most crucial
effects of Greece's economic crisis has been the enormous economic and
social class re-ranking of large parts of the population (going from middle
to lower class), which—besides its socio-economic importance — has had
significant implications for the Greek society at a cognitive level. Almost
two generations of Greeks have been raised with the perception that politi-
cal corruption, patronage and clientelism should not only be tolerated, but
rewarded. However, the economic crisis gradually made Greek citizens re-
alize that the misuse of resources by politicians and systemic corruption
were the main causes of the country’s economic failure and the reason be-
hind the implementation a harsh austerity programme which was not go-
ing to end soon. One major effect of the above situation was disappoint-
ment, recognition of parties’ and politicians’ unreliability and lack of trust.
Other "side-effects" have to do with the rise, as Alevizou (2015) points
out, of "new ecologies of (alternative) political creativity and civic agency.
These have been channelled by larger, but also smaller-scale mobilisa-
tions, local assemblies as well as grass-roots and solidarity initiatives, nur-
turing a culture that desires social change". Yet, while informal, communi-
ty-based acts of solidarity have been rising, there is evidence that other
forms of solidarity, enshrined in the Constitution and fulfilled through the
functioning of a social welfare state, have suffered certain setbacks amid
austerity backlash.
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This chapter is divided into three parts.! The first section offers an
overview of the socio-cultural foundations of solidarity capturing the ris-
ing forms of civic engagement and social solidarity as a result of the
State's inefficiency to address mounting social needs. The second section
looks at the constitutional entrenchment of the principle of solidarity and
its use by the domestic courts in the framework of recent austerity mea-
sures. The last section deals with the ways 'solidarity' is applied to differ-
ent legislative fields and its implications for vulnerable groups, while
drawing an agenda for future research.

Solidarity Action and Civil Society

The Greek economy entered into a recession in 2008. Since then, Greece
has negotiated three bailout memoranda of understanding with its creditors
(known as “The Troika”, namely, the European Central Bank, the Euro-
pean Union, and the International Monetary Fund) which prescribed a se-
rious of harsh austerity measures involving salary and wage cuts, reduc-
tions in social spending, flexibilization of the labour market and privatiza-
tion of public entities and services (Zografakis and Spathis 2011). The
combined effects of the recession and the austerity measures applied over
the early crisis years? can be summarized as follows:

- Between 2008 and 2012, the average total income of wage-dependent
households fell by 13.5 percent. The reductions were higher for low in-
come households (2,604 to 8,782 euros in 2008) ranging between 16.4
percent and 34.6 percent vis-a-vis the middle- (11,000 and 14,000 euros)
and high-income households that experienced reductions between 9.3 per-
cent and 11.7 percent.

- Between 2008 (2nd quarter) and 2014 (2nd quarter), the unemploy-
ment rate increased from 7.3 percent to 26.6 percent. The “new” genera-
tion of unemployed persons were previously dependent employees
(743,000) and previously self-employed persons (355,000) in various sec-
tors such as construction, agriculture, tourism and other commercial and
business activities).

1 Special thanks to Professor Maria Kousis and Stella Zambarloukou for their insight-
ful comments on earlier outputs of the research.
2 For a detailed analysis see Giannitsis and Zografakis (2015, 37-38, 42).
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- Between 2008 and 2014 (2nd quarter), the number of employees in
low-paid part-time or temporary employment increased by 30.3 percent
between 2008 and 2014 (2nd quarter), while underemployment increased
by 144,400 persons (15—74 years old).

- Between 2009 and 2013, public employees and employees in public
utilities saw their salaries cut by 8.0 percent and 25.2 percent respectively.
Also, the salaries of employees in the non-banking sector were reduced by
19.1 percent.

- Between 2008 and 2014, the rate of youth unemployment (15-29
years-old) increased from 15.5 percent to 44.3 percent.

- Between 2009 and 2013, extreme poverty significantly increased from
2 percent to 14 percent. Overall, as Giannitsis and Zografakis (2015, 65)
emphatically point out: "the enormous economic and social re-ranking of
broader parts of population within such a short period, which besides its
economic importance has also serious social and political implications.
Pauperization much more than inequality is the most radical outcome
caused by the current crisis in Greece".

Besides its immediate social impacts, the economic crisis soon came to
be seen as a crisis of the political system, the pathologies of which — as
Lyrintzis (2011, 2) writes — extend “back to the past decades and have to
do with much discussed questions as the fiscal profligacy of the Greek
state, clientelism and corruption, the populist practices of the Greek politi-
cal parties, the inefficiency of the state machine and last but not least with
the institutional and political problems within the EU and the euro—zone”.
The economic crisis was however a turning point not only for coming to
realise the pathologies embedded in the Greek political culture, but also
for associational activity and civic engagement, which up to that point was
generally considered feeble and largely atrophic.

There is a general consensus among the academic community that in
the period from the establishment of a democratic political system follow-
ing the collapse of the military dictatorship in 1974 and up to the 2008
economic crisis, civil society in Greece was weak (Mouzelis and
Pagoulatos 2003; Sotiropoulos and Karmagioli 2006; Huliaras 2014;
Sotiropoulos 2014; Sotiropoulos and Bourikos 2014a, 2014b). Traditional-
ly, Greek people have been characterised by low levels of attachment to
civil society organizations (CSO), revealing — as (Sotiropoulos and Kar-
magioli 2006, 64) write:

...an overall picture of apathy and disengagement of Greeks from civil soci-
ety. Only a limited segment of citizens is involved in civil society activities.
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The majority of Greeks do not participate in non-partisan political activities,
nor engage in any voluntary work..... The depth of citizen commitment is not
at all encouraging, in terms of the amount of time and investment the average
individual is prepared to make. Certain groups, such as the poor, socially
marginalised and young people are less well represented and involved in civil
society than would be hoped.

This tendency has been confirmed in several studies conducted in the 90s
and the 2000s. Characteristically, a pan-European study conducted in 2010
revealed that, while 22 percent of Europeans were involved in voluntary
activities in Greece, the respective number went down to less than 10 per-
cent (European Commission 2010a, 61). As for youth, Greek young peo-
ple seem to maintain a strong interdependence with their families but not
with society at large. As a 2012 survey conducted by the Greek General
Secretariat of Youth shows, 81.1 percent of young Greeks (who took part
in the survey) had never taken part in civil society activities; it is notewor-
thy that only 3.2 percent had taken part in activities of a charity or philan-
thropic organisation action, and only 5 percent in activities of a trade
union and a political party. In general, in Hadjiyanni's words (cited in Hu-
liaras 2014, 4): “Every social scientist studying civil society in Greece or
documenting and measuring social capital at the societal level [...] agrees
that [Greek] civil society is cachectic, atrophic or fragile”.

Throughout the literature, the factors identified as having prevented the
creation of a strong civil society can be seen to vary. For some, party pa-
tronage and clientelism — that are inherent in the Greek political system, as
discussed above — have put limits on the development of a strong civil so-
ciety sphere. Sotiropoulos and Karamagioli (2006, 23) argue that:

.. Greek parties have managed to mobilise citizens in a way, and to an extent,
that no other non-state organisation has been able to do since Greece’s transi-
tion to democracy in 1974... interest groups and some CSOs, such as peace
organisations and women’s movements, used to be dependent on political par-
ties for personnel, infrastructure and other resources. ... participation in elec-
tions, which is one possible way to legitimise existing political parties in
modern democracies, has been consistently very high. Over the last 25 years
the two strongest political parties, the conservative New Democracy (ND)
and the socialist Panhellenic Socialist Movement (PASOK), have shared
about 75-80% of the vote between them. As in most democratic societies, par-
ties have collected, articulated and channelled the demands of society towards
the Greek state, as no CSO has been able to do. While the Greek system of
government is definitely democratic, the state’s control over CSOs is quite
high.
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In the same vein, Mouzelis and Pagoulatos (2002, 7) stress:

All through the late 1980s, political parties competed for the control of organ-
ised groups and trade unions. Later, as additional civic, non-governmental or-
ganisations timidly began to emerge, political parties continued to pursue the
colonisation of the associational sphere. Thus, over the post-authoritarian pe-
riod, the balance between the party system and civil society was skewed at the
latter’s expense.

Due to the adverse socio-economic effects of the crisis, voluntary partici-
pation in alternative, formal and informal, solidarity-driven initiatives, ac-
tions, groups and organisations was increased. Journalists and scholars
(Bourikos 2013; Douzinas 2013; Huliaras 2014; Pantazidou 2013;
Sotiropoulos and Bourikos 2014a, 2014b; Kousis et al 2016; Simiti 2017)
intensely talk about a rise of citizen groups which cooperate, organise and
manage many activities, such as alternative exchange networks, local
economies, social clinics and other informal groups and networks. Ac-
cording to Kousis and Paschou (2017, 140), these emerging solidarity
groups and networks have been described in the literature? as:

...diverse repertoires of citizens’ direct solidarity actions and aims, with eco-
nomic as well as a socio-political transformative capacity, which are alterna-
tive to the mainstream/dominant capitalist economy, or aim at building au-
tonomous communities. They usually flourish during hard economic times
marked by austerity policies, multiple, compound inequalities, governance
problems, the weakening of social policies, as well as the depletion of labour
and social welfare rights.

Their emergence, as recent evidence suggests, is noticeable not only in
Greece but also in those South European countries harder hit by the crisis
(Spain, Italy). In these crisis-hit countries, social and solidarity structures,
exchanges and networks aim at strengthening community practices to

3 In fact, there is rich literature addressing the potential of the emerging social and
solidarityeconomy in both developed and developing countries, involving an array
of grassroots exchanges and networks that address unmet needs (such as food e.g.
Lambie-Mumford 2012; Sonnino and Griggs-Trevarthen 2012; Phillips 2012;
health e.g. Stuckler and McKee 2011; and education for citizens e.g. Conill et al.
2012), mobilising unused resources, engaging in collective provisioning, democrat-
ic self-management, and managing common pool resources (Laville 2010; Dacheux
and Goujon 2011). In Greece, social and solidarity economy constitutes an emerg-
ing area of research. Petropoulou (2013) studied its theoretical origins and a first
typology and evaluation have been advanced by Greek scholars (Kavoulakos,
Gritzas and Amanatidou 2012).
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meet basic needs such as food, shelter, health and education, change
lifestyles towards more sustainable forms of consumption and production,
and/or develop new artistic expression (LIVEWHAT Integrated Report
2016).

Parallel to the bottom-up rise of solidarity economy are the efforts of
the Greek governments to give a boost to the social economy and social
entrepreneurship initiatives. To this end, the Issuing of Law 4019/2011 on
"Social Economy and Social Entreprencurship” has allowed the recogni-
tion of the Social Cooperative Enterprise (Koin.S.Ep.), as a new legal enti-
ty and has resulted in the creation of the "Special Service for Social Inclu-
sion and Social Economy" (EY KEKO). EY KEKO is commissioned with
the coordination of policies and the implementation of activities with a
view to enabling the Greek Social Economy, "eco-system". The same law
established the "Registry Department of Social Economy" within the Min-
istry of Labour Social Protection Directorate. Furthermore, EY KEKO
elaborated the content of the Ministerial Decision 2.2250 / no. 4.105 (Offi-
cial Gazette 221/2012) regarding the operation of the Registry of Social
Economy. It is probably too early to draw conclusions about the sustain-
ability of emerging social economy and solidarity organisations, groups
and networks. What is clear, nevertheless, is that new forms and under-
standing of solidarity, activism and engagement, neither linked to nor de-
pendent on the State, have been on the rise since the onset of the Greek
economic crisis, breaking away from established patterns of civil society
development and old realities.

Solidarity, Austerity and the Ambivalence of Litigation

Apart from being a feature of the recent growth of Greek civil society,
"solidarity" has also been enshrined in the Greek Constitution. In particu-
lar, the principle of solidarity is enshrined in article 25, paragraph 4 of the
Greek Constitution where it is stated that every adult citizen has the right
to participate in the social, economic, and political life of the country. The
State and all its agents are directed to ensure that individual rights and lib-
erties are exercised fully. The State may, for its part, call on all citizens "to
fulfill the duty of social and national solidarity" (in Greek: “To Kpdzog
Oikauovtal vo, al1mvel omo 000G TOVG TOAMTES TNV EKTANPWOH TOV YPEOVS
¢ KOWVVIKNG ko1 e0vikng alinleyyong”). Interestingly, the constitutional
enforcement of solidarity is enshrined in the very same constitutional pro-
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vision granting “rights of man as an individual and as a member of the so-
ciety” (art. 25 para.l), which means that the notion of solidarity in Greece
is directly connected to the protection of fundamental rights with the over-
arching goal of “the achievement of social progress in freedom and jus-
tice” (para. 2). In more concrete terms, the principle of solidarity has tradi-
tionally been strongly associated with the Greek welfare state (guaranteed
by article 25 of the Constitution aforementioned) and particularly the pub-
lic pension system. As Symenonidis et al. (2014, 38) writes:

After the Second World War, a key contributor to the Greek pension system
became the principle of social solidarity, which can be witnessed through the
social security bills No. 1846/1951 and No. 2698/1953 concerning the estab-
lishment of minimum pension income and No. 4169/1961, according to which
farmers were covered through a compulsory scheme funded only through
general taxation and not through contributions... After the restoration of
democracy in 1975 till today, the principle of solidarity elements commanded
further an important position in the Greek public pension system providing
generous funding processes and universal coverage. The State guarantees a
fixed amount, not equivalent to contributions paid, and the pension levels are
not dependent on the range of insured persons or on the amount of contribu-
tions....

Over the early crisis years, domestic courts have generally demonstrated
an ambivalent attitude towards the ways in which solidarity as well as hu-
man dignity and decent living, are safeguarded through the pension re-
forms implemented as part of the state’s fiscal adjustment efforts. For in-
stance, the Athens Lawyers Bar, the Public Service Trade Union Confed-
eration (ADEDY), the Panhellenic Federation of Public Service Pension-
ers, the journalists’ union ESIEA, the Technical Chamber of Greece, and
the academic personnel of the Faculty of Social Sciences of the University
of Crete, together with other associations and individual complainants,
brought before the Council of State (CS) the reductions in public wages,
pensions and other benefits (case 668/2012). As Psychogiopoulou (2014,
10) notes:

Noting that the disputed pension cuts formed part of a broader programme
aimed at tackling the state’s pressing economic needs and at strengthening its
financial stability in the long-term, the CS held that the measures were justi-
fied by a legitimate aim in the public interest, that is, the state of necessity
facing the Greek economy and the need to improve the state’s economic and
financial situation in the future. Moreover, the measures reflected the ‘com-
mon’ interest of the Member States of the Eurozone to ensure, in line with EU
requirements, fiscal discipline and the stability of the euro area. After finding
that the pension changes contributed to immediate cuts in public spending and
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that therefore they were necessary to attain the objective pursued, the court
rejected the argument put forward by the complainants that the legislator
should have considered alternative, less burdensome measures to cope with
the fiscal and economic challenges facing the country. Besides the pension re-
ductions at issue, broader efforts for fiscal adjustment and economic consoli-
dation were made through a range of fiscal, financial and structural measures.
Similarly, the CS did not accept the claim that the disputed measures were
disproportionate on account of the fact that they were not purely provisional:
the aim they pursued was not merely to remedy the immediate acute bud-
getary problems of the country but also to strengthen its finances in the long
term. Further, a fair balance had been struck between the demands of the gen-
eral interest and the requirement to protect pensioners’ fundamental rights.
The pension cuts had not entailed a total deprivation of pensioners’ entitle-
ments, resulting in the impairment of the essence of their rights, and they had
been designed with due attention given to the needs of vulnerable groups.

With regard to other cases of similar pension cuts that followed, Psycho-
giopoulou (2014, 10-11) observes:

...the CS confirmed the compatibility of the measures enacted also with Arti-
cles 4(1), 4(5), and 22(5) of the Constitution on equality, the obligation of
Greek citizens to contribute without distinction to public charges in accor-
dance with their means, and the state’s obligation to provide for a social secu-
rity system.* Taking note of the fact that the disputed provisions eliminated
seasonal bonuses for pensioners below 60 years and maintained reduced sea-
sonal bonuses for pensioners above 60 years, the CS held that the criterion of
age was not an arbitrary criterion leading to discriminatory treatment. On the
contrary, it was an objective criterion, justified first, by the need to protect
older pensioners and second, by the fact that a broader pension reform in-
creasing existing age limits for retirement was under preparation.

Over the years that followed, though, the judicial stance was altered with
the Court of auditors (CA) ascertaining that:

...the ECHR and the Greek Constitution did not safeguard a right to a pension
of a particular amount and accepted that under severe economic conditions,
the legislator could adopt restrictive measures to decrease public spending. In
doing so, however, due respect for the requirements of Articles 2 and 4(5)
Const. should be ensured, so as to preserve adequate living conditions, espe-
cially for vulnerable groups, and guarantee a fair distribution of the ensuing

4 Council of State, Cases no. 1285/2012, 2 April 2012; and 1286/2012, 2 April 2012.
See also Council of State, Case no. 1283/2012, 2 April 2012; and 1284/2012, 2
April 2012.

5 Law 3863/2010, adopted following the disputed pension cuts, had indeed carried
out such a reform, providing for a gradual increase of the retirement age to 60 years
(with 40 years of insurance) or 65 years.
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economic burden on citizens. According to the CA, in a relatively limited pe-
riod of time, the Greek legislator had adopted numerous acts to reduce pen-
sion and related benefits. This, in conjunction with repeated legislative ac-
tion to reduce public wages, amounted to pensioners’ and public employees’
discriminatory treatment, in breach of Articles 2 and 4 of the Constitution, as
well as Article 25(1) of the Constitution on the principle of proportionality
and Article 25(4) Const. on the state’s right to claim fulfillment of a duty to
social and national solidarity by all citizens. Further, the draft law raised seri-
ous concerns with respect to its compatibility with Article 22(4) Const. on the
state’s duty to provide for a social security system. A similar line of reasoning
was followed by the CA in delivering an opinion on yet another pension-relat-
ed bill in 20137 (ibid., 12).
It should be stressed that the failure of early litigation in domestic courts
can be primarily attributed to the fact that the disputed measures, forming
part of the state's first attempts to reduce public spending, were held not to
have deprived pensioners of essential means of subsistence to such an ex-
tent as to nullify their individual rights. By contrast, the Court of Auditors
building on the notion of the "cumulative" effect of the various measures
taken in terms of degrading living conditions, several times held that pen-
sion cuts were unconstitutional mainly because these added to a number of
earlier cuts in pensions and other social benefits. The ambivalence of up to
date litigation should be understood in its historical socio-cultural context.
All the above mentioned decisions dealt with the first attempts of the
Greek state to curb public expenditure through reductions in pensions and
social benefits amid austerity backlash, which upset Greeks' old-standing
understandings of the welfare state and prevailing conceptions of solidari-
ty as a value and a guiding principle for public policy. Hence, the crisis
has raised many questions about solidarity as a moral foundation of public
policy and as "the institutional responsibility of the whole polity for a cer-
tain contribution to the corporeal needs of the individuals" (Tsoukalas
1998, 1).

6 Laws 3845/2020, 3865/2010, 3986/2011, 4002/2011, 4024/2011 and 4051/2012.
7 Court of Auditors, Proceedings of the 2nd special session of the plenary, 27 Febru-
ary 2013.
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The Limits of Solidarity in Practice

The question of whether solidarity constitutes a guiding feature of deci-
sion-making among the Greek political elites has arisen many times in
public discourse. Very often clientelism and patronage has been seen to
have mediated the allocation of resources and subsidies. Along these lines
Zambeta (2014, 72) argues that traditionally "...the state, instead of provid-
ing for institutional solidarity by guaranteeing quality social services, has
acted as an employer promising work placement to the citizenry in the
public sector. On the other hand, state bureaucracy has imposed central
control to all aspects of public policy encouraging inertia on the part of the
civil society". More recently, recession, fiscal consolidation, and austerity
seem to have further affected the normative foundation and practical exer-
cise of solidarity and the social welfare state, though the latter are clearly
defined in the Constitution as a duty of the Greek state towards its citi-
zens.

Since the onset of the Greek crisis, successive economic adjustment
measures have impacted living conditions, and in certain cases violated
human rights legally protected at the domestic, European and international
levels (Lumina 2013). Indicatively, these measure are:

- Measures affecting the right to work and unemployment risk.
Post-2010 austerity reforms severely undermined the realisation of the
right to work by shortening notice periods for dismissals and deregulating
the system of collective bargaining, and by imposing successive wage cuts
and tax increases that lead to the erosion of labour standards and massive
lay-offs. Also, by reducing minimum wages, social allowances and unem-
ployment benefits, labour market precariousness intensified (FIDH/HLHR
2014). In the public administration, legislation decreased wage costs and
numbers of civil servants.® Government-decreed compulsory work affect-
ed a number of different categories of employees.® Also, the crisis dispro-
portionately impacted women and migrants, increasing involuntary work!0
and unfair dismissals due to pregnancy. Conflicts rose in the informal sec-
tor employing, in exploitative and unprotected labour conditions, many of

8 Laws 3863/2010, 3979/2011, 3986/2011, 3996/2011, 4019/2011, 4024/2011, and
4052/2012.
9 Truck drivers (2010), municipal workers (2011), underground railway employees
(2013), shipyard workers (2013), teachers (2013), and electricity workers (2014).
10 61% of part-timers did not choose this status, an increase of 16% (see ETUI 2013).
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the irregular immigrants (see A/HRC/23/46/Add.5, para. 4). Note that the
right to work is recognized in the Constitution!! as well as in the regional
and international instruments to which Greece is a party. This fundamental
right has been most affected by recent legislative and policy changes. The
right implies that the State must protect workers from being unfairly de-
prived of their employment and ensure equal access to employment. The
State must take the necessary steps to create jobs and not set obstacles to a
person's opportunity to earn their living (obligation to respect); ensure the
best possible working conditions for employees and prevent this opportu-
nity from being destroyed by third parties (obligation to protect); and pro-
vide the conditions to earn one’s living to anyone who lacks this opportu-
nity (obligation to fulfil) (European Parliament 2015, 62). The two Econo-
mic Adjustment Programmes, though, entailed a policy of internal devalu-
ation and a series of wage and labour reforms aimed at reducing wage and
non-wage costs that helped to curb undue wage pressures.!2 Thus,
post-2010 reforms violated standards endorsed in treaties to which Greece
is party.!3

- Measures affecting the right to social security. The right to social se-
curity is guaranteed in the Constitution (Article 22§ 5), UDHR (Articles
22, 25), ICESCR (Articles 9, 10), CEDAW (Articles 11, 13, 14), CRC
(Articles 18, 23, 26), CERD (Articles 2, 5), and ESC (Articles 8(1), 12,
14, 16, 17). It affords protection to the most vulnerable members of soci-
ety, guaranteeing to all the minimum goods and services required for a life
in dignity (FIDH/HLHR 2014). It is violated by recent measures for pen-
sion cuts that entail "a significant degradation of the standard of living and
the living conditions of many of the pensioners concerned". 14

- Measures affecting the right to social protection. The right to social
security is enshrined in the Constitution (article 22§ 5), Universal Declara-
tion of Human Rights (articles 22, 25), International Covenant on Econo-

11 Under Article 22(1) the State protects the right to work and creates conditions of
employment for all citizens.

12 See European Commission 2010b. The Economic Adjustment Programme for
Greece, OP 61. The same demands were regularly repeated and specified as appro-
priate in the successive reviews of the Programmes.

13 E.g. the right to fair remuneration in article 4(1) of the ESC. See Complaint No.
66/2011, Decision on Merits, 23.5.2013.

14 Law 4046/2012 applied the Second Memorandum (p.684: "First as a prior action
we will enact legislation to close small earmarked funds in non-priority social ex-
penditures (OEK, OEE)").
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mic, Social and Cultural Rights (articles 9, 10), Convention on the Elimi-
nation of Discrimination Against Women (articles 11, 13, 14), Convention
on the Rights of the Child (articles 18, 23, 26), Committee on the Elimi-
nation of Racial Discrimination (articles 2, 5), and European Social Char-
ter (articles 8(1), 12, 14, 16, 17). It affords protection to the most vulnera-
ble members of society, guaranteeing to all the minimum goods and ser-
vices required for a life in dignity. Yet, the two Economic Adjustment Pro-
grammes imposed social spending cuts affecting pensions, work and so-
cial benefits (OECD 2013), thereby entailing "a significant degradation of
the standard of living and the living conditions of many of the pensioners
concerned."!?

- Measures affecting protection against discrimination. Workers under
25 years in the labour market were excluded from the legally protected
minimum salary (European Social Charter 2014, 31). Xenophobia against
migrants increased (Racist Violence Recording Network 2013; Muiznieks
2013). According to UN Human Rights Council (2013), the systematic de-
taining of all irregular immigrants became official policy. Cutbacks were
introduced in social services due which have had "detrimental effects on
women in all spheres of life" (UN CEDAW 2013), affecting especially fe-
male economic autonomy and discrimination in employment, sexual and
reproductive rights (Law 90380/5383/738/2012) and protection from vio-
lence.

Against this background, the Greek Ombudsman (2012, 4) has warned
about the consequences of rising pauperization, by emphatically noting
that "the drastic adjustments imposed on the Greek economy and society
as a whole, have had dramatic consequences on citizens, while vulnerable
groups multiply". Similar warnings have been echoed by the National Hu-
man Rights Commission, drawing attention to a "rapid deterioration of liv-
ing standards coupled with the dismantling of the welfare state and the
adoption of measures incompatible with social justice which are under-
mining social cohesion and democracy" (Greek National Commission for
Human Rights 2011).

15 European Committee of Social Rights 2013. Federation of Employed Pensioners
of Greece (IKA-ETAM) v. Greece, Complaint No. 76/2012. Decision on merits, 7
December 2012, para. 78.
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Conclusion

Recent developments are quite revealing as to Greece's shifting social re-
alities and new understandings of micro- and macro-level forms of soli-
darity De Beer's (2005) distinction between "individual" (micro-level) and
"institutional”" (macro-level) solidarity may be informative in this context.
Individual solidarity refers to situations in which single persons decide to
contribute to the well-being of others; institutional solidarity refers to
types of solidarity that have been institutionalised in the form, for in-
stance, of the modern welfare state and social protection systems. The
Greek case as presented in this chapter provides support for the claim that
there is a link between austerity and the erosion of institutional solidarity
underpinning many post-war arrangements that have created the Greek
modern social welfare state and economy. The adverse effects of this link-
age have been more painful for vulnerable groups undermining a set of
values such as social justice and equity and the moral foundations of pub-
lic policy-making. Moreover, solidarity as a normative foundation of the
Greek welfare state has been challenged by the ambivalent judicial stance
over reductions in pensions and social benefits amid austerity backlash.

As a result of the State's failure to provide citizens in need with ad-
equate social policies and services, there is evidence — as we have seen —
testifying to the (re-)generation of civil society. Emerging solidarity initia-
tives and grassroots groups mainly, embodying what Harvey (2000) de-
scribes as ““new spaces of hope". These new forms of micro-level solidari-
ty are increasingly functioning as "shadow welfare state. They seem to be
filling in historically established "solidarity gaps" in clientelism-driven so-
cial welfare provision that have been further intensified by recent policy
choices.!® This undoubtedly calls for a rethinking of the relationship be-
tween macro-level solidarity and micro-level acts of solidarity (that is, be-

16 As Gianitsis and Zografakis righty remark (2015, 13): "the deterioration of the
pension system during the crisis and the cuts in pensions have... been a result of
domestic political choices that have burdened the pension system, even amid the
crisis... the governments facilitated the retirement of large numbers of people who
are expected to shift the higher cost to existing pensioners, pushing down the level
of pensions. Thus, this mechanism is used as a substitute of social policy and ex-
presses a policy of solidarity the cost of which now falls upon the pensioners
themselves, thereby undermining the entire social security system. However, given
that solidarity means support to those in need from those who are better-off and
not from other weaker groups, it is highly questionable if a policy which forces the
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tween public actors and services and civil society and solidarity actors are
also on the frontline in the development of responses to urgent and press-
ing social needs) and its effects on citizens' resilience in times of crisis
(Kousis et al. 2015). An examination of this relationship may allow for a
better understanding of the possible synergies between citizens’ solidarity
initiatives and state mechanisms and their potential impact.

Ultimately, a major question that arises from the Greek evidence is
whether austerity significantly undermines the objective of the EU 2020
Strategy to build a sustainable and inclusive (therefore, solidarity based)
economy. Undoubtedly, the crisis has prompted major policy rethinking
across Europe, as tensions emerging from the clash between Europe's so-
cial aspirations (as set out in the Treaties) and European economic gover-
nance, are exerting dangerous downwards pressure on labour and social
rights. Overall, we might ask whether welfare retrenchment and austerity
policies do not contradict the place that the European Social Model should
have in European construction. Admittedly, a fuller picture could be
drawn, if the effects of the crisis and austerity in Greece are studied on a
comparative basis that is, by contrasting choices of solidarity notions and
crisis management policies across countries. It seems though that a hard
look at the failings of the recent past is necessary in order to render new
understandings about (transnational and national forms of) solidarity in the
future.

weaker groups to redistribute among them a meagre income and aggravates the
huge deadlocks of a bankrupt system and the prospects of this part of society can

LENT

qualify as “solidarity policy”.".
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Veronica Federico and Nicola Maggini

Introduction

In the last two decades, Italy has undergone deep structural changes that
have radically transformed its social, political, economic and legal system.
The crisis has exacerbated certain weaknesses in both the socio-economic
and legal systems and has created the momentum for the enactment of a
number of reforms. In the wake of mounting fiscal pressure and new needs
created by the crisis, by an ageing population and, in the field of immigra-
tion, by sizeable flows of economic migrants and asylum seekers, impor-
tant legal and policy changes have been implemented. These changes had
a direct impact on the transformation of the welfare system. But what
about solidarity in these troubled waters?

Since its re-foundation after the second world war, the Italian legal and
policy-making system has been permeated by tension between a dominant
solidaristic approach, upheld by both the Christian democrats and the so-
cialist and communist culture, and the more liberal approach, that, plung-
ing its roots in the liberal thinkers of the XIX century, focuses on the value
of personal rights and liberties. This tension mirrors a second, socio-cul-
tural tension between altruistic attitudes that uphold, for example, the
country's pronounced involvement in volunteerism, and more individu-
alistic ones, which can be identified, for example, in patronage be-
haviours. Both tensions emerge in the very structure of the jurisdiction,
that we will begin by briefly describing in order to understand what “soli-
darity means in legal terms, and, secondly, to inquire about the role this
principle has played in shaping the way the country has faced the crisis

1 The chapter is the product of the authors’common discussion and reflections.
Nonetheless, the paragraph “The socio-cultural dimensions of solidarity has been
written by Nicola Maggini, and all other ones have been written by Veronica Fed-
erico.
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and in providing the answers to specific societal needs in the field of un-
employment, migration and disability.

The Italian legal system is grounded and embedded in a few pivotal
principles: democracy, as laid down in Art. 1 of the Constitution (“Italy is
a democratic Republic founded on labour™); the so called “personalist
principle” of Art.2 which guarantees the full and effective protection of
human rights; the pluralist principle together with the principle of national
unity and territorial integrity (Art. 5); the value of social and linguistic di-
versity and pluralism (Art. 6 and Art. 2); the importance of labour as a
core value of Italian society (Art. 1 and Art. 4.1); the principle of non-dis-
crimination and equality before the law (Art. 3); the principle of the rule of
law which permeates the whole constitutional system; and the principle of
social solidarity (Art. 2).

“The Republic recognises and guarantees the inviolable human rights,
be it as an individual or in social groups expressing their personality, and
it ensures the performance of the unalterable duty to political, economic,
and social solidarity.Understanding the meaning and the value of Art. 2 of
the Italian Constitution requires taking into consideration the Italian socio-
cultural background on the one hand, and the legal and constitutional sys-
tem on the other. In the following paragraphs the analysis will first illus-
trate some elements of the socio-cultural dimensions of solidarity, and,
then, move on to the investigation of the defining characters of its legal
dimensions.

The Socio-Cultural Dimensions of Solidarity

Quite interestingly, Italian society is cross-cut by a number of cleavages
characterised by socio-economic, cultural and political factors. Thus, the
country moves between traditionalism and modernity; between rural and
urban environments; between post-industrial economic districts and proto-
industrial ones; between conservative and progressive political culture;
etc. Against this complex background, the two most relevant, and rather
contradictory -if analysed individually-, elements of the socio-cultural di-
mensions of solidarity (i.e. familism and civic volunteerism) complement
each other under the umbrella of what has been defined as the “residual
welfare state” in the broader category of the Esping-Andersen conserva-
tive-corporatist model (1990), or in Ferrera's “Southern model” (1996).
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In Italian history, the persistence of the ‘traditional’ family, of kin sys-
tems and rural values, has led to the establishment of the family/kinship
solidarity model (Naldini 2003). Indeed, family arrangements and kin rela-
tions grasp the specificity of the Mediterranean welfare state model, with
its ‘clientelistic-particularistic’ character. The Italian welfare state model
has been centred on the role of the family as an agent of social protection
(Ferrera 1996). The permanence of such a model can be explained by the
interplay among the legacy of fascism, the strong influence exercised by
the Catholic Church and conflicts over family issues in the political arena
(Naldini 2003). In the absence of a strong and universal welfare state, the
family and Catholic-run charity services remain the strongest safety nets
(Saraceno 1994). This is particularly true during economic crisis. Since
2009, the family has offered social protection both via intergenerational
cash transfers and via service provision (the most ‘classic’ example is
housing opportunities). Thus, families and kin are both the source and the
locus for the first, most primordial solidarity ties.

The importance of the family for social cohesion has led, according to
some scholars, to the culture of the so-called “amoral familism” (Banfield
1958; Sciolla 1997; Alesina, Ichino 2009), and to a lack of strong civic
traditions, especially in the South (Putnam et al. 1993). According to the
aforementioned literature, the term ‘amoral familism’ means a social ac-
tion persistently oriented to the economic interests of the nuclear family
regardless of or at the expense of the general interest of society. This re-
duces citizens’ propensity to act collectively to solve social problems or
for any goal transcending the immediate, material interest of the nuclear
family, leading to a self-interested, family centred society that sacrifices
the public good.

Nonetheless, volunteerism is widespread and creates a network of asso-
ciations, allowing its members to achieve socially relevant goals on a col-
lective basis. According to the European Social Survey, in 2011 (exactly
during the financial ‘storm’) 26% of Italians participated in voluntary ac-
tivities, i.e. a percentage above the EU average (24%) (May 2011 data
drawn from the Special Eurobarometer survey 75.2, question Q15). In
2013, ISTAT (the Italian National Institute of Statistics) with the collabo-
ration of CSVnet (National Coordination of Volunteer Support Centres)
and the Volontariato e Partecipazione Foundation carried out the first na-
tional survey on voluntary work. One out of eight Italians does unpaid ac-
tivities to benefit others or the community. The number of volunteers is es-
timated at 6.63 million people.
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Voluntary associations produce social capital (i.e. a network of durable
relations over time), based on trust and on reciprocity (Torche, Valenzuela
2011). In this regard, altruism is encouraged by social and community in-
volvement (Putnam 2000). While fulfilling the needs of people living in
social and economic discomfort, the altruistic nature of volunteerism cre-
ates a favourable context for solidarity-based attitudes and practices. The
crucial importance of volunteerism is acknowledged by policy-makers.
Already in 1991, the framework law n. 266 on organised voluntary work
recognised volunteerism's social value and functions in terms of participa-
tion, solidarity and pluralism. Third Sector's entities may take the form of
volunteering organisations (law n.266 of 1991), social cooperatives (law
n. 381 of 1991), social promotion associations (law n. 383 of 2000), non-
profit organizations—ONLUS (law n. 460 of 1997), and social enterprises
(Legislative Decree n. 155 of 2006). Since the early '90s, the third sector’s
growth enhanced a model of solidarity based on the synergy between the
private and public sector in the implementation and management of wel-
fare policies. This model was recently reformed and rationalised in 2016
(law n.106) to provide a coherent structure for an extremely differentiated
third sector. In fact, along with classical forms of volunteerism based on
charity and supportive activities of religious inspiration, mainly working
in the social and healthcare fields, the so-called ‘civic’ volunteering has
also emerged (Arcidiacono 2004). The latter is based on alternative forms
of social vindication and participation widening the scope of voluntary or-
ganisations, which are active also in fields where they aim to meet the col-
lective needs linked to quality of life, the protection of public goods and
the emergence of new rights (Garelli 2000). Volunteerism is clearly the
second (family the first being the first) most important source of solidarity
network in Italy (Valastro 2012), and voluntary organisations have been a
strategic instrument to pursue objectives of social inclusion in a phase of
withdrawal by the public sector and of retrenchment of the welfare system
due to the economic crisis and austerity measures.

The importance of socio-cultural habitus in shaping the concrete forms
of solidarity practices should not be underestimated: family networks and
widespread volunteerism in Italy provide a cultural environment that en-
courages attitudes and practices of solidarity. The constitutional and legal
framework build on those habitus recognising the specificity of the Italian
solidaristic attitudes and its attempts to channel those same habitus into a
structured net of rights and duties.
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The Constitutional Entrenchment of Solidarity

While recognising inviolable human rights, Art. 2 of the Constitution also
prescribes the “unalterable duty to [...] social solidarityis thus explicitly
mentioned in the text of the Constitution. Its significance, however, can be
fully appreciated only in the broader picture of the constitutional structure
and of the final purpose of the constitutional design. Solidarity permeates
all relations included in the Constitution: from ethical and social aspects
(family, health, education) to economic ones (labour, union rights, private
property and enterprise), from political aspects (franchise and political
parties) to the constitutional duties (loyalty to the Constitution, taxation,
defence of the fatherland, parental duties). Rights and liberties are con-
ceived in a “solidary” frame, and the respect and guarantee of rights and
liberties has to be intrinsically combined with the meta-principle of social
solidarity (Cippitani 2010, 34-37).

From the incipit of the Constitution, solidarity takes the form of the
most fundamental mandatory and binding constitutional duty. In this con-
text, solidarity loses its compassionate and benevolent significance, to be-
come the cement that transforms diverse people into a community.

In a jurisdiction based on solidarity, citizenship means that the legal
bond between the individual and the State creates a relationship of mutual
responsibility that works in both a bidirectional vertical dimension (be-
tween the State and the citizens), and in a bidirectional horizontal dimen-
sion (between fellow citizens). Every citizen should be a part of the cre-
ation and maintenance of the Republic's well-being, and should be respon-
sible for the promotion and assurance of fellow citizens’ rights and needs
(Apostoli 2012, 143).

Much has been written about solidarity as the founding principle of the
Italian legal system (Balboni 1987; Barbera 1975; Crisafulli 1952; Lom-
bardi 1967; Nicoletti 1970; Onida 2005; Pezzini and Sacchetto 2005). It
suffices here to mention that the writers of the Constitution did not make
solidarity simply another constitutional principle, but a supreme principle
of the Constitution, so that solidarity is “co-essential” to the Constitution
itself (Galeotti 1996, 9). The inclusion of solidarity among the founding
principles of the Constitution (that assume the value of meta-principles of
the legal system, a sort of quintessence of the “spirit of the Constitution”,
Constitutional Court (CC) decisions n. 18 of 1982, n. 170 of 1984, and n.
1146 of 1988) means that all subsequent rights have to be enforced and
enjoyed in a solidary way. Hence, fundamental rights become “functional”
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to the fulfilment of the duty of solidarity (as a prerequisite for peaceful co-
existence and integration).

This functional approach to rights becomes clear, for example, in the
way patrimonial rights are conceived and enforced. Property and freedom
of enterprise are recognised and guaranteed (Art. 41 and 42), but they have
to be “directed and coordinated towards social ends”, which means that
common interest will take precedence over property rights in the name of
solidarity helps shedding light on this: solidarity “imposes a duty on the
State to legitimately impose a sacrifice on its citizens” (decision n. 506 of
2002). This implies that limitations on property rights are legitimate not
just in the name of Art. 42, but also in the name of Art. 2: i.e., rights find
their justification in the constitutional principle of social solidarity and
they have to be enforced accordingly (decision n.77 of 1969). However,
the Constitutional Court goes beyond the mere interpretation of solidarity
as a rights' limitation (as it is in the case of expropriation and the limits to
succession) and it finds in solidarity a way to provide a coherent reading
and interpretation of individual rights and liberties in the name of mutual
responsibility for other people's rights.

Therefore, the Court states that “the Constitution has conceived the
principle of solidarity among the founding values of the legal system, as
solidarity reveals the original connotation of the individual u#i socius (as a
member of society). Thus, the principle of solidarity is solemnly recog-
nised and guaranteed, together with fundamental rights, in Art. 2 of the
Constitution, as the basis of the social coexistence prefigured by the con-
stitution-makers” (decision n. 75 of 1992). In the same decision, the Court
maintains that the realisation of the principle of solidarity leads every per-
son to create social relations and bonds beyond the constraints of public
duties or public authorities' orders. This is a result of the human need to
socialise. In other words, in interpreting Art. 2, the Constitutional Court
acknowledges that the whole project of society underpinning the 1948
Constitution is rooted in the value of solidarity that makes citizens respon-
sible for one another as well as for the whole national community.

Fully appreciating the principle of solidarity's importance in the consti-
tutional framework, as well as its impact on a radical renewal of the politi-
cal and social structure of the national community, imposes a reflection on
solidarity vis-a-vis the other fundamental principles of the Italian Constitu-
tion: the central role of the human being, equality, labour, and subsidiarity.
This reflection opens the way for a further step of analysis, that of study-
ing how solidarity and its specific meanings become a source of very di-
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verse legislation, from family law to the third sector, from fiscal legisla-
tion to anti-poverty measures. Thus, solidarity is not merely an abstract,
moral and ethical value, but rather “social solidarity is a general pragmatic
guideline, [...] binding for the legislators”, which means that it should per-
meate the whole legal system in a very concrete way (CC decision n. 3 of
1975).

Solidarity and the Centrality of the Person

The entire Italian legal system is centred on the value of the human being
— what Italian scholars name the principio personalista — described by the
Constitutional Court as the “principle that makes the development of
every human being the final goal of the State's social organisation” (deci-
sion n. 167 of 1999).

What allows the constitutional system to pursue the development and
blossoming of the person is “the duty of solidaritywhich recalls the nature
of human beings as interconnected ab origine (since the beginning of the
time) to others, and the nature of society not merely as a social contract
but as a community where every personality is permitted to thrive” (Violi-
ni 2007, 519). Solidarity is solidly anchored in the concept of human dig-
nity. The dimensions of human dignity and fundamental rights are crucial
to differentiate solidarity from charity, benevolence, and compassion.
Charity, benevolence, and compassion intrinsically imply that the benefi-
ciary's status is inferior, while a notion of solidarity in the light of human
dignity imposes peer-to-peer relations (Rodota 2014, 25). Human dignity
is the constitutional prerequisite for all rights related to the well-being of
both the person and social relations. It is at the same time the justification
for and the overarching scope of fundamental rights: while representing
the most important value of the constitutional system, human dignity de-
termines the final goals the political and social system has to pursue
(Apostoli 2012, 38).

This may appear to be an abstract scholarly dissertation, however it has
direct and pragmatic implications. The whole constitutional system is not
centred on an abstract image of “the citizen” but on living people and real
social actors (the so-called homme situé). The concrete enforcement of the
principle of solidarity allows the system to overcome the dichotomy be-
tween the two spheres of social life: the private one based on the principle
of natural inequality and the public one based on the principle of formal
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equality. Solidarity seeks to implement a coherent system of norms aimed
at rebalancing natural inequalities, not only avoiding unfair discrimina-
tion. It also strives for entrenching proactive measures to bridge existing
socio-economic and cultural gaps. This is why “the principle of solidarity,
as corollary to the centrality of the person, aims to override the old notion
of formal equality, in order to grant all citizens the conditions for a free
and decent life, while moving towards substantial equality” (Giuffré 2002,
85).

A first direct application of solidarity along with the centrality of the
person can be found in the notion of family solidarity. The 1975 reform of
family law marked a crucial revolution in the legal structure of the family.
The law abolished the anachronistic concept of “head of the family” and
gave both spouses the same rights and duties. Parents have mutual obliga-
tions and must both contribute to the needs of the family according to their
capacity. Unpaid family care work is legally valued. Interestingly, the le-
gal system relies heavily on the idea of family solidarity for the support of
next of kin, even if “solidarity” is not explicitly mentioned in either the
relevant articles of the Civil Code or in the law n. 151 of 1975. Indeed, as
throughout Europe, parents are bound to support their children, but
Art. 433 and 439 of the Civil Code extend the duties to brothers and sis-
ters. Moreover, ascendants are obliged to provide parents with the neces-
sary means for the children, in case of need (Art. 148 cc). The State will
only intervene if no support can be found among next of kin. In a more
extensive way, the Civil Code imposes that kinfolk provide financial sup-
port to each other in proportion to their income, and in cases of real need.
This goes well beyond the normal boundaries of responsibility of the nu-
clear family and the residential boundaries of the household.

“The assumption contained in kin legal obligation are two-fold. First,
the legal acknowledgement of the importance of family solidarity [...]
Second, the survival of kin obligations points to the role still played by the
principle of subsidiarity, that is, the role of the State is regarded as sub-
sidiary to that of the family” (Naldini 2003, 123).

Solidarity and Equality
Article 2 of the Constitution should not be extrapolated from its context. It

is located between Art. 1, which recognises labour as the founding princi-
ple of the Republic, and Art. 3, where the value of human dignity is grant-
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ed through the State's duty to remove all “economic and social obstacles”,
which directly echo the “unalterable duty to political, economic, and so-
cial solidarity of Art. 2. This is clear confirmation of the tight interconnec-
tivity between the values of human dignity, solidarity and equality. This
interconnection underlines the transformative character that the Constitu-
tion attributes to the triad of human dignity, solidarity and equality that
should guide both private and public entities' proactive attitudes (Rodota
2014, 46).

The values of social solidarity, as just mentioned, underpin the transi-
tion from formal equality (everyone is equal before the law and has equal
social status) to substantial equality (‘“the Republic [shall] remove all eco-
nomic and social obstacles that, by limiting the freedom and equality of
citizens, prevent full individual development and the participation of all
workers in the political, economic, and social organisation of the country”
Art. 3(2)) (Rodota 2014; Giuffré 2002).

This means that solidarity is not conceived simply as an “antidote” that
operates in a residual way to rebalance the inequalities of the social and
economic system. On the contrary, once combined with solidarity, sub-
stantial equality becomes the pillar of social cohesion. This is why, for ex-
ample, the Constitutional Court found that limiting the privilege of free
transport for Italian disabled citizens, while excluding foreign disabled
persons in the name of budget restrictions, as established by Lombardia’s
regional law n.1 of 2002, was in breach of equality as entrenched in Art. 3
of the Constitution. It manifestly violated the principle of social solidarity,
too, because the law “finds its raison d'étre in a solidarity logic” and nar-
rowing its scope by restricting the benefit to Italians only jeopardises the
very essence of the law (CC decision n. 432 of 2005).

The duty of social solidarity of Art. 2 largely exceeds the constitutional
justification for the typical duties of the defence of the nation, the contri-
bution to the expenses through taxation, and the loyalty to the Republic
(Art. 52 -54). In connection with equality, it provides the constitutional
grounding for the entrenchment of socio-economic rights that alleviate in-
equalities, outlaw discrimination and pursue the integration of the more
fragile and vulnerable sectors of societies. The duty of solidarity confers
the State with the justification for a more incisive redistribution of national
resources. The combined provisions of solidarity and equality are direct
source of the welfare system in its multiple dimensions of social assis-
tance, social care, pension policy, health care, employment policy, school
policy, higher education policy, family policy, etc. Nevertheless, despite
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the strong constitutional entrenchment of the principles underpinning the
welfare state, it remains heavily characterised by numerous imbalances,
including an uneven distribution of protection and costs, as mentioned ear-
lier (Ascoli and Pavolini 2016).

Quite interestingly, among the anti-poverty measures, “solidarity is ex-
plicitly mentioned in a very specific measure targeting a crucial aspect of
Italian people's perceptions of wealth: the mortgage solidarity fund. Home
ownership in Italy is high, with 72.1 percent of households owning their
house in 2010, which is high compared to the 60% of the euro area aver-
age (Banca d’Italia 2012). Law n. 244 of 2007 liberalised the mortgage
market, effectively increasing the mobility of mortgage customers. In or-
der to meet the increasing demands of payment suspensions of mortgage
loans for first-time home buyers in case of temporary difficulties, a gov-
ernment-run “Solidarity Fund” was created to cover interest payments dur-
ing payment suspensions. In this case, the law explicitly refers verbatim to
solidarity. The Fund’s capital endowment of 20 million euros for 2011 was
quickly exhausted, and contributed to the interest payments of 5,000
households. Despite the retrenchment policies, the fund has been constant-
ly renewed, and for 2016-17, the Fund has been allocated a budget of 650
million euros. Moreover, a guarantee fund for purchase of a primary resi-
dence by young couples has been set up, where the government covers 50
percent of the residual amount due in case of insolvency.

Solidarity and Labour

Among the fundamental duties to political, economic and social solidarity,
Art. 4 of the 1948 Constitution recognises “the right of all citizens to work
and promotes conditions to fulfil this right”, and correspondingly, “accord-
ing to capability and choice, every citizen has the duty to undertake an ac-
tivity or a function that will contribute to the material and moral progress
of society”.

Much has been written on the value of labour in the constitutional struc-
ture of the Italian legal system since 1948 (Mortati 1954; Mazziotti Di
Celso 1973; Esposito 1954). It suffices here to mention that labour re-
placed property and/or social status (which were the typical entitlements
of the ancien régime and liberal state) as the prerequisite to participating
in the “political, economic and social organisation of the country” (Art. 3).
Labour permits the citizen's full membership in society, thus, it is not a
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mere economic activity, but the means to assure the full development of
every person's personality.

Labour is a right (and the Republic “promotes the conditions to fulfil
this right” (Art. 4(1)) and a duty. As part of the duty of solidarity, Art. 4(2)
establishes the duty “to undertake an activity or a function that will con-
tribute to the material and moral progress of society”, in line with the citi-
zens' capability and choice. This tight interconnection among rights and
duties is exactly what creates, according to the constitutional thinking, the
social bonds that hold a society together. Citizens are not simply the bene-
ficiaries of the advantages derived from activities of the State. They are
the protagonists of the process of social integration aimed at creating a co-
herent continuity between the political and institutional structure of the
State and its social organisation (Lombardi 1967, 52).

“The strong accent on labour conveys the close correlation between lib-
erty and solidarity, which finds its common denominator in the principle
of mutual responsibility towards themselves and the others” (Giuffré
2002, 205).

How concretely solidarity underpins labour law, employment policies,
and unemployment measures will be discussed in detail in the third part of
the volume. What is worth mentioning here, however, is the legislation
concerning “solidarity contracts”, where solidarity explicitly defines the
purpose and the underlying value of the measure. Despite the fact that it
appears tailored to the crisis needs, the measure dates back to the mid-80s,
last century.

The Decree law n. 726 of 1984, which was approved by Parliament and
was enacted as law n. 863 of 1984, introduced in the labour legislation a
new typology of contracts, named “solidarity contracts” (mentioning ver-
batim the notion of solidarity), directly inspired by the principle of solidar-
ity among workers, as they intend to assist them in maintaining employ-
ment during periods of crisis. In the case of business difficulties, instead
of dismissing a number of workers, the employer and the workers, through
a process of negotiation led by Trade Unions, may agree to reduce the
number of hours worked per worker in order to allow potential redundant
workers to keep their jobs. Income support is provided by the State so that
workers are granted 60% of their lost income. The duration of solidarity
contracts cannot exceed four years, extended to five in Southern regions,
where the problem of unemployment is more critical. Designed solely for
companies that were entitled to Cassa Integrazione Guadagni (a sort of
Redundancy Fund to protect the workers’ earnings in the event of enter-
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prise difficulties), law n. 236 of 1993 extended the typology of companies
that were entitled to use solidarity contracts. For these companies, the
wage integration is 25% of the lost wage, and contracts can last up to two
years.

The interesting feature of this kind of contract is that it pursues both
vertical and horizontal solidarity the vertical dimension of solidarity, with
the whole national community (i.e. the State) integrating the wage loss in
the name of the duty to promote conditions to fulfil the citizens' right to
work (Art. 4 of the Constitution), and the horizontal dimension of workers
that agree to work and earn less (despite the wage integration) in the name
of the “duty of social solidarity” (Art. 2 of the Constitution).

Solidarity and Subsidiarity

The realisation of solidarity, through citizens' activities and social integra-
tion, is an individual and a collective task, and this task has to be “jointly
pursued by the central government, by regions and by autonomous
provinces, in the respect of their specific competences” (CC decision n.
202 of 1992). In a decentralised state where subsidiarity is strongly en-
trenched, the goal of solidarity involves all tiers of government, together
with civil society in all its forms, from families to associations, and econo-
mic stakeholders.

Article 2’s recognition of the “unalterable duty to political, economic,
and social solidaritybinds the Republic and citizenry, so that every single
citizen should be involved in the ongoing process of society building and
consolidating. This means that solidarity has both a vertical and a horizon-
tal dimension, as just mentioned. The participation of the citizens in the
full enforcement of those fundamental rights that, according to Art. 2, al-
low for the expression of individual and/or social groups' personalities re-
sponses to the horizontal dimension of solidarity. But civil society's in-
volvement in public activities responds, as well, to the principle of sub-
sidiarity, which is another fundamental pillar of the Italian (and European)
legal system.

Indeed, the entire constitutional design is anchored in the principle of
subsidiarity, which postulates a close interconnectivity between the action
of the State and the free engagement of the people in the fulfilment of
rights and in service delivery. The cross-breeding between the principles
of solidarity and subsidiarity leads to a system where the State configures
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rights and defines the modalities for the enforcement of those rights by
setting standards. Civil society participates in realising the rights and may
even go further by directing its energy towards expanding and enriching
the quality and quantity of those rights (Onida 2003, 116).

In other words, if rights cannot be fully and directly enforced by the
State either because of economic restrictions (as may be the case during a
crisis) or because of political opportunity reasons, the State shall “acti-
vate” the citizens' duty of solidarity through legislation, promoting private
intervention. The Constitutional Court itself, since 1993, has recognised
that Art. 2 aims to encourage collaboration for the assurance and promo-
tion of public goods, such as scientific research, artistic and cultural pro-
motion, and health and social services, not just by public entities, but also
by civil society's multiple entities (decision n. 500 of 1993).

A way to “activate” citizenry is through the application of solidarity in
tax legislation: individuals and entities that are subject to company income
tax, can deduct from their total declared income all donations in money or
in kind made to non-profit organisations, associations registered in an ad
hoc national register; foundations and associations whose statute includes
the protection, promotion and development of property of artistic, historic
and scenic value as well as the development and promotion of scientific
research activities; to religious institutions; and to universities, university
foundations, public university institutions, public research centres. Clearly,
this is a fiscal instrument designed by the legislator to foster actions of
charity and benevolence. Even though we have already highlighted the
differences between the application of the constitutional principle of soli-
darity and charity, it is undeniable that the State favouring voluntary dona-
tions through a fiscal incentive is grounded in the principle of solidarity,
even though it is not explicitly mentioned in the relevant legislation. Inter-
estingly, however, except for donations to recognised non-governmental
organisations working in the field of international cooperation, voluntary
donations can be deducted only if the recipient is an Italian entity. Dona-
tions to a non-profit organisation based in France, Germany or Greece can
not generate any tax breaks. The terrain for application of solidarity in this
field is bounded by national borders.

Solidarity interpreted along with subsidiarity is the source of the laws
disciplining the third sector. For the first time in 1991, with the law n. 266
the legislator “recognise[d] the social value and function of volunteering
as an expression of participation, solidarity and pluralism” and created the
legal framework to promote its development “protecting its autonomy and
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encouraging contribution for the achievement of social, civil and cultural
aims” (Art. 1). Solidarity here is explicitly mentioned verbatim in the text
of the law. The law regulates the relationship between voluntary organisa-
tions and public administration (especially for the purposes of horizontal
subsidiarity) and it defines a volunteering activity as spontaneous, gratu-
itous, without intended remunerative aims and undertaken exclusively for
solidarity (verbatim) purposes, clearly differentiating volunteering from
working activities. Noticeably, the legislator has defined volunteerism as a
direct application of the principle of solidarity, and it has recognised the
crucial value of volunteering activities for the quality of the national social
fabric.

In addition to volunteerism, a salient component of the third sector is
social entrepreneurship. Social enterprises may take two legally recog-
nised forms in Italy: social cooperatives and social enterprises ex lege. In
none of the relevant legislation is solidarity explicitly mentioned, but both
stem from the solidarity approach of Art. 2 of the Constitution.

Social Cooperatives are cooperatives pursuing social or general interest
aims (whereas traditional cooperatives are primarily oriented towards
serving the interest of their members), either providing social, health and
educational services or integrating disadvantaged persons into the labour
market (law n. 381 of 1991), whereas the law n. 155 of 2006 provides the
legal definition of social enterprise and specifies the criteria that an orga-
nisation must comply with in order to be legally recognised as a social en-
terprise. It does not create a new legal form in terms of organisational
structure or ownership, but a legal status or ‘label’ which all eligible pri-
vate business organisations can obtain regardless of their ownership or or-
ganisational structure. In order to be a recognised “social enterprise”, pri-
vate business entities shall: aim at the “general interest”; produce goods of
“social utility” (which in practice corresponds to a relatively wide range of
sectors like culture, education, social tourism, etc., joining the list of clas-
sic social welfare and educational services and economic activities for the
integration of disadvantaged people into employment); shall provide for
“forms of involvement” in their governance system; not distribute busi-
ness profits, not even indirectly; and shall produce not only a financial re-
port but also a social report.

The idea of social entrepreneurship preceded legislation, and since the
early 1980s the term “social enterprise” has been used to refer to innova-
tive private initiatives established by volunteer groups with the aim of de-
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livering social services or facilitating the integration of disadvantaged peo-
ple into the labour market.

Noticeably, the law does not grant any specific fiscal benefits to social
enterprises ex lege (but social cooperatives benefit from favourable tax
conditions depending on their characteristics). Beyond fiscal benefits,
what is interesting in the legal recognition of social entrepreneurship lies
in the value of acknowledging the importance of the inclusion of disad-
vantaged workers in the workplace, contributing to the removal of “all
economic and social obstacles that, by limiting the freedom and equality
of citizens, prevent full individual development and the participation of all
workers in the political, economic, and social organisation of the country”
(Art. 3 of the Constitution).

Finally, the legislator explicitly refers to solidarity in the law providing
for the “national civil draft” in 2001. The first legislation about the so-
called servizio civile dates back to the 1970s, when law n. 772 of 1972
made it possible to substitute civil draft for military conscription for peo-
ple who refused to serve the country in a military capacity. The civil draft
became very popular among young people, and several services (from
supporting disabled pupils at school to public administration work, from
voluntary organisations to civil protection) heavily relied on the young
“civil conscripted”. After the elimination of the mandatory military draft,
law n. 64 of 2001 established the National Civil Draft, addressed to men
and women between 18 and 28 years and based on the principle of volun-
tary participation. “Civil conscripted” receive a token salary. Organisa-
tions and institutions which recruit civil conscripted must meet some re-
quirements (non-profit status, organisational capacities, etc.), and be in-
cluded in a national register as well as in regional ones. The service lasts
twelve months. Art. 1 of law n. 64 clearly states that the national civil
draft shall “favour the realisation of the constitutional principle of social
solidarity; shall promote national and international solidarity and coopera-
tion, in particular shall guarantee social rights, social services and process-
es of peace education”. The legislators have explicitly rooted the idea of
supporting and promoting young people's social involvement in the well-
being of the community on the constitutional principle of social solidarity.
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Conclusions

Looking at the Italian legal system and at its socio-cultural aspects, we
have to ascertain a curious discrepancy between on the one hand a very
strong constitutional entrenchment of solidarity, a quite consistent and di-
verse legislation stemming from this principle, and rather copious case-
laws grounded on solidarity and, on the other hand, a welfare system that
remains characterised by several imbalances, combining a universalistic
approach in education and health with a traditional “corporatist” approach
in pensions and unemployment measures, and a familistic approach in so-
cial care. Recent transformations in social needs, in the economy and in
policy-making show that “the Italian way” to solidarity provides solutions
based on premises that do not respond any more to reality (one for all the
structure of the family). Therefore, solidarity should assume different
meanings and connotations. The recent efforts of reforming the welfare
system bridging the gaps due to segmentation and particularism/clien-
telism on the one hand, and to the lack of structural measures to combat
poverty on the other, may trace new paths in the quest for those new
meanings and connotations, always in the respect of the very essence of
solidarity: citizens being responsible for one-another as well as for the
whole national community. However, reforms have only recently begun, it
is still too early to measure their capacity in providing new significance to
the value of solidarity.

The crisis has submitted the Italian solidarity framework to one of the
heaviest crash tests ever experienced. It has dramatically unhinged an al-
ready unbalanced welfare state and it has eroded some elements of its soli-
darity and altruistic socio-cultural and legal pillars. Against this back-
ground, as will be highlighted in the third part of the volume for the field
of disability migration and unemployment, the decision-makers have been
tempted to adopt crisis-driven measures not always consistent with the
principle of solidarity. As a consequence, the courts, and especially the
Constitutional court, have emerged as a second, very relevant actor for the
protection and respect of solidarity as source of legislation. Indeed, the cri-
sis-driven legislation and policies have generated high levels of con-
tentiousness, and a large number of austerity measures (from welfare re-
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trenchment policies to the pension system reform?) have been challenged
in the courts invoking the respect of solidarity, fundamental rights, and
equality. In a jurisdiction where solidarity is explicitly mentioned in the
Constitution, the Constitutional court refers to the principle as a proper
‘constitutional paradigm’, and indeed in the past ten years it has constantly
referred to solidarity, often in connection with human dignity, equality,
labour and subsidiarity, to define the uninfringeable perimetre of a society
where rights and duties should stem from the very same source: the value
of sharing privileges and responsibilities.

Solidarity both as source of legislation and as constitutional paradigm
has, thus, been a sound contributor during the crisis, protecting the rights
and duties that define the very essence of being an Italian citizen.

References

Alesina, A. and A. Ichino (2009) L'ltalia fatta in casa. Milano: Arnoldo Mondadori Ed-
itore.

Apostoli, A. (2012) La svalutazione del principio di solidarieta. Crisi di un valore fon-
damentale per la democrazia. Milano: Giuffre.

Arcidiacono, C. (ed.) (2004) Volontariato e legami collettivi. Bisogni di comunita e re-
lazione reciproca. Milano: Franco Angeli.

Ascoli, U. and E. Pavolini (eds.) (2016) The Italian Welfare State in a European Per-
spective: A Comparative Analysis. London: Policy Press.

Balboni, E. (1987) “Diritti sociali e Doveri di solidarieta.” I1 Mulino, 36 (5): 709-23.

Banca d'lItalia (2012) Sondaggio congiunturale sul mercato delle abitazioni in Italia.
Roma.

Banfield, E.C. (1958) The Moral Basis of a Backward Society. Chicago: Glencoe.

Barbera, A. (1975) “Principi fondamentali-Art. 2 Cost.” In G. Branca (ed), Commen-
tario della Costituzione. Roma-Bologna: Zanichelli.

Cippitani, R. (2010) La solidarieta giuridica tra pubblico e privato. Milano: Giuffre.

2 For example, to mitigate the effects of job insecurity on the pension allowances, the
Constitutional court allowed the worker to ask for the extrapolation of eventual pe-
riods covered by unemploymentbenefits from the overall calculation of his/her pen-
sion that would lower the amount due. The Court does not explicitly mention soli-
darity in its reasoning, but evoking the principles of proportionality and adequacy
of pensions, it implicitly recognizes that in times of crisis the duty of both the state
and the community is to alleviate the extra burden that may be placed on the shoul-
ders of the most vulnerable people (CC decision n. 82 of 2017). And this is some-
thing not too far from a solidarity approach.

125

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Veronica Federico and Nicola Maggini

Crisafulli, V. (1952) La Costituzione e le sue disposizioni di principio. Milano: Giuffre.

Donati, P. (2012) Family Policy, A Relational Approach. Milano: Franco Angeli.

Esping-Andersen, G. (1990) Three worlds of welfare capitalism. London: Polity.

Esposito, C. (1954) La Costituzione italiana. Saggi. Padova: Cedam.

Ferrera, M. (1996) “The 'Southern model' of welfare in social Europe.” Journal of
European Social Policy, 6: 17-37.

Galeotti, S. (1996) “Il valore della solidarieta.” Diritto e Societa, 1:1-33

Garelli, F. (2000) “Prefazione.” IREF, L’impronta civica. Le forme di partecipazione
sociale degli italiani: associazionismo, volontariato, donazioni. VII Rapporto
sull’associazionismo sociale. Roma: Edizioni Lavoro.

Giuffré, F. (2002) La solidarieta nell'ordinamento costituzionale. Milano: Giuffre.

Lombardi, G.M. (1967) Contributo allo studio dei doveri costituzionali. Milano: Giuf-
fre.

Mazziotti di Celso, M. (1973) “Lavoro (diritto costituzionale).” Enciclopedia del Dirit-
to, XXIII, Milano: Giuffreé

Mortati, C. (1954) “Il lavoro nella Costituzione.” Diritto del lavoro, 149-200

Naldini, M. (2003) The family in the Mediterranean welfare states. London: Rout-
ledge.

Nicoletti, G. (1970) “Solidarismo e personalismo.” Novissimo Digesto Italiano XVII.
Torino: Utet.

Onida, V. (2005) “Conclusioni.” In B. Pezzini, C. Sacchetto (eds.) Il dovere di solidari-
eta. Milano: Giuffré.

Onida, V. (2003) Viva Vox Constitutionis. Temi e tendenze nella giurisprudenza costi-
tuzionale. Milano: Giuffré

Pezzini, B. and C. Sacchetto (eds) (2005) 11 dovere di solidarieta. Milano: Giuffre.

Putnam, R.D. (2000) Bowling alone. The Collapse and Revival of American Commu-
nity. New York: Simon & Schuster.

Putnam, R.D., R. Leonardi and R.Y. Nanetti (1993) Making Democracy Work. Prince-
ton: Princeton University Press.

Rodota, S. (2014) Solidarieta. Roma-Bari: Laterza.

Saraceno, C. (1994) “The ambivalent familism of the Italian welfare state Social Polit-
ics: International Studies in Gender, State & Society, 1(1): 60-82.

Sciolla, L. (1997) Italiani, stereotipi di casa nostra. Bologna: I1 Mulino.

Torche, F. and E. Valenzuela (2011) “Trust and reciprocity: A theoretical distinction of
the sources of social capital.” European Journal of Social Theory, 14 (1): 181-198

Valastro, A. (2012) “Volunteerism solidarity Italian Sociological Review, 2(1): 24-32.

Violini, L. (2007) “1 doveri inderogabili di solidarieta: alla ricerca di un nuovo linguag-
gio per la Corte Costituzionale.” In R. Balduzzi, M. Cavino, E. Grosso and J.
Luther (eds) I doveri costituzionali: la prospettiva del giudice delle leggi. Torino:
Giappichelli.

126

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Italy

Italian Constitutional Court decisions

CC decision n.77 of 1969 on the limitation of property rights

CC decision n. 3 of 1975 on social solidarity as a general guideline, binding for the
legislator

CC decision n. 18 of 1982 on religious marriage
CC decision n.170 of 1984 on custom tax

CC decision n.1146 of 1988 on the Constitution's fundamental principles as implied
limits to revision

CC decision n. 75 of 1992 on the framework law on volunteerism

CC decision n. 202 of 1992 on social cooperatives

CC decision n. 500 of 1993 on the framework law on volunteerism

CC decision n. 167 of 1999 on the freedom of movement of people with disabilities
CC decision n. 506 of 2002 on the elderly people retirement fund

CC decision n. 432 of 2005 on discrimination in Lombardia regional and local public
transport's subsidies

CC decision n. 82 of 2017

127

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Poland

Janina Petelczyc

Introduction

The principle of “solidarity” is vivid yet quite ambivalent among Polish
people due to complicated socio-cultural antecedents. Even though “soli-
darity” as a value is very often discussed in public debates, its meaning is
not very clear and depends on the discussant’s intention. The “Solidarity
trade union movement, which has dominated the discourse on “solidarity”
for years, has exerted a strong influence on the people, while neoliberal
policies implemented after 1989 have digressed far from this principle.
The new Polish Constitution was introduced in 1997, later than in other
countries of the region, when social enthusiasm after the fall of the com-
munist system was less robust. The principle of “solidarity” appears in the
Constitution only once (on its own, not in relation to other principles), in
the preamble, but not of a legally binding character. It is less often evoked
by the Constitutional Court than other values (Stefaniuk 2003/2004).
Thus, the meaning of “solidarity” in Poland is strongly anchored in specif-
ic socio-cultural background and the legacy of the “Solidarity” movement
during communist times. The Constitution of the Republic of Poland
(Konstytucja Rzeczypospolitej Polskiej), 2 April 1997, defines the politi-
cal system in Poland. According to Art. 2 of the Constitution, Poland is a
democratic state ruled by law, implementing the principles of social jus-
tice.

Polish constitutionalists (Winczorek 2000; Sokolewicz 1998; Jedrze-
jowska 2011) enumerate more than twenty basic principles of the Polish
Constitution, among which are “democracy based on the rule of law”, “so-
cial justice” (Art. 2) and “common good”, as Art. 1 states “The Republic of
Poland shall be the common good for all its citizens”. The other values
explicitly indicated in the Polish Constitution are “freedom and human
rights” (Art. 5), political pluralism (Art. 11 and Art. 13) and “social plur-
alism and civil society” (Art. 12) as well as “decentralisation of public
power”, “self-governing” (Art. 15-17) and “subsidiarity” (in the Pream-
ble). Art. 32 in Chapter II of the Polish Constitution states that “All per-
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sons shall be equal before the law. All persons shall have the right to
equal treatment by public authorities ”, a strong emphasis on constitutional
value of equality.

The relatively late arrival of the Polish Consititution caused a general
lack of interest surrounding basic law, and now this act is often ques-
tioned. In May 2017, President Andrzej Duda announced that he wanted a
national debate on Poland’s Constitution. He wanted to change Poland’s
Constitution and called for a referendum on it. Therefore, the future of the
Polish Constitution and embeddedness of different values, including “soli-
darity”, is uncertain.

Cultural Context: Remarks on “Solidarity” in the Polish Public Discourse

Poland is a country in which “solidarity” is primarily associated with the
“Solidarity” social movement which had a substantial influence on politi-
cal change and democratisation. Thus, “solidarity” as a value cannot be in-
terpreted without acknowledging the importance of the trade unions and
the social movement which had a strong impact on the transformation of
the political system in 1989. During manifestation of the “Solidarity” trade
union at the beginning of 1980, “there is no freedom without solidarity”
(nie ma wolnosci bez solidarnosci) was often heard. The stance of “Soli-
darity” was supported by the Catholic Church, which was also a very im-
portant actor of the anti-Communist opposition. In particular, Pope John
Paul II significantly contributed to the existence of “solidarity” in public
discourse, saying: “there is no freedom without solidarity” in his speech
during his pilgrimage to Poland in 1987. Given the political context, this
was a clear reference to the solidarity action against the regime in general
and to the labour union’s “Solidarnos¢”. The pope paraphrased his words
on “solidarity” during his latter pilgrimages to Poland. This narrative cre-
ated some links in Poland between “solidarity” and the Catholic Church
pedagogy. Kubik states that: “Every analysis of the phenomenon of Soli-
darity which does not include the role of Polish Catholicism and the Pol-
ish Pope is highly incomplete” (Kubik 1994). What seems particularly im-
portant in this context is the influence of Catholic social teaching on the
official programme of “Solidarity” (Brzechczyn 2011).

Although “Solidarity” as a movement and as a value were very impor-
tant during the fall of the communist regime, the subsequent transforma-
tion period is often perceived as the “defeat” of “Solidarity”. The move-
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ment failed to independently create a self-governing republic in 1989, and
its defeat was even harder in 2001. Economic and political order in Poland
started to differ significantly from what the opposition to the communist
era had hoped (Shields 2003). There are different explanations for this dis-
crepancy. One of them points to the role of the debate which was initiated
in Poland by economists from the liberal school in the late 70s and that
had continued to develop. It emphasised that the system was bankrupt and
needed deep, massive changes toward a market-driven, entrepreneurial
economy. This narrative strongly shaped a liberal intellectual climate in
Poland (Walicki 1988). Moreover, many academics, including a group of
persons later involved in politics, obtained grants to Western universities,
influenced by neoliberal ideology (Zubek 1997). Thus, the country of
“solidarity” implemented so-called “shock therapy” involving the funda-
mental role of individual freedom as well as in the fields of social policy
and economics. Poland has become a state implementing neoliberalism,
which could be defined as an ideology that prefers market-based solutions
to almost all social phenomena (Duménil and Lévy 2005). In international
comparisons, the Polish model of social policy is often classified as mini-
malistic, liberal or hybrid, with certain privileged groups in the labour
market. Social and labour market policies after the transformation in 1989
did not always reflect the declared ideological affiliations of the political
parties. Neoliberal changes were introduced during social democratic gov-
ernments as well as Christian democratic ones (Szelewa 2014; Cerami
2008). Moreover, according to some scholars, the EU has exported a more
“market-radical” variant of neoliberalism to its new member states (Bohle
2000), so that the Polish model may be called “flexi-insecurity” (Meardi
2012).

Although the Catholic Church remains important in the public sphere,
the impact of neoliberalism in Poland has not been its central theme. Soci-
etal values, especially concerning family life and sexual ethics, have be-
come a core interest of the Catholic Church in Poland, its teaching and so-
cietal position (Haynes 2009). The level of declared religiosity continues
to be stable in the last few decades. According to the last census in 2011,
87.58% of people declared themselves as Catholics (GUS 2013). Never-
theless, the knowledge of the social teachings of the church is not much in
evidence in Polish society with three-quarters of Catholics declaring that
they have never read papal encyclical (CBOS 2010). It is not surprising
that declarations of Poles often diverge from the principles of the social
doctrine of the Church. For example, when asked about attitudes to immi-
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gration, only about 30% of the Polish public think that it could make a
positive difference to the economy; a similar proportion feels that it could
enrich the cultural life of the country. Poland is the most nationally ho-
mogenous country in the European Union and the majority of the Polish
public do not see immigration as a positive influence. In turn, when asked
about a series of different groups as potential neighbours, half of the Pol-
ish public would rather not have people with a criminal record and Roma
(about 55%), or Muslims and left-wing extremists, e.g., communists
(50%). A large number of people would not like to live next door to ho-
mosexuals (40%) followed by people with AIDS (33.5%), immigrants
(20%) or Jews (19%). This contributes to the picture of a relatively intol-
erant Polish public (LIVEWHAT 2016). Another study shows that Poland,
together with Lithuania, Venezuela, Bulgaria and Estonia, has the lowest
level of empathy among 63 countries. The study measured the locals’
compassion for others and their tendency to imagine another person’s
point of view (Chopik, O’Brien and Konrath 2016).

Nevertheless, the notion of “solidarity” is present in public discourse. It
has been used by politicians over subsequent decades, usually to contrast
the standpoint of somewhat traditional, catholic and poorer parts of Polish
society with the richer more liberal and allegedly success-oriented citi-
zens. For example, in 2005, the parliamentary election campaign was fo-
cused on a slogan formulated by a right-wing political party, the Law and
Justice party. The slogan came to define the discursive disagreement of
“solidarity Poland” versus “liberal Poland”. In his expose in 2007, Prime
Minister Donald Tusk was explicit, stating:

We have been talking about the false alternative (...) in which freedom is con-
trasted with solidarity (...) in 1980 our dream came true — the dream of free-
dom and solidarity back in one house (...) this government and this coalition
is for the sake of freedom and solidarity, in the future no one dares to contra-
dict freedom and solidarity (...).

This discursive opposition has, however, been used during the ensuing
years. On the one hand, it has brought to the debate the question of state
functionality and its role towards the most vulnerable groups. On the other
hand, the notion of “solidarity has been used in a populist way — to disre-
gard ruling party policies as allegedly promoting elitist interests.

At present, it seems that the principle of “solidarity may be under
threat. On one hand, since the Law and Justice party (Prawo i Sprawiedli-
wos¢, PiS) won the parliamentary election in 2015, the new government
has implemented the values of solidarity (i.e., by introducing generous
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family benefits and lowering the retirement age). On the other hand, bear-
ing in mind that the principle of “solidarity” is not directly entrenched in
the Polish Constitution, the constitutional crisis related to the functioning
of the Constitutional Court, which should be an independent constitutional
organ of the state, may constitute a real threat to this (and other important)
principle(s). Poland has been going through this crisis since 2015. The
Constitutional Court’s main task is to supervise the compliance of statuto-
ry law with the Constitution of the Republic of Poland and international
agreements. It adjudicates on disputes over the powers of central constitu-
tional bodies and on compliance with the Constitution of the aims and ac-
tivities of political parties. It also resolves constitutional complaints. But
after winning the election, the new president of Poland refused to swear
into office the judges appointed to the Constitutional Court by the previ-
ous parliament. In December 2015, the newly elected parliament appoint-
ed five new judges to the Constitutional Court. Parliament did not wait for
the Tribunal’s ruling on whether the initially appointed judges had been
appointed based on law in compliance with the Polish Constitution. The
rule was that election by the previous parliament of all five judges at once
was partially unconstitutional (it allowed for the appointment of three
judges whose tenures expired in November 2015).! This judgement of the
Constitutional Court was not published by the Prime Minister (who is
obliged to publish it immediately) until after two weeks, because the Chief
of the Chancellery of the Prime Minister sent a letter to the President of
the Constitutional Court in which she noted that the judgement was in-
valid. Furthermore, in reaction to the judgement, at the end of 2015, Par-
liament adopted the new Act on the Constitutional Court, which might in
fact block the work of this court. On 9 March 2016, the Court delivered its
judgement in which it pronounced the Act amending the Act on the Con-
stitutional Court as unconstitutional.?

The representatives of the government did not accept this judgement,
which was not published. The Act on the Constitutional Court of 2015 lost
its binding force with the entry into force of the new Act on the Constitu-
tional Court of July 2016. The Constitutional Court found its provisions
unconstitutional, but this judgement of the Constitutional Court of 11 Au-
gust 2016 also has not been published (Szuleka, Wolny and Szwed 2016).

1 Judgement of the Constitutional Tribunal of 3 December 2015, K 34/15.
2 Judgement of the Constitutional Tribunal of 9 March 2016, K 47/15.
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The Constitutional Court crisis provoked controversy in Poland and
abroad and may be seen as a threat to the realisation of constitutional prin-
ciples — including the “solidarity principle.

In conclusion, “solidarity” has always been a relevant principle in Pol-
ish discourse, especially during times of political transition, due to the im-
portance of the trade union movement as well as the Catholic Church’s in-
fluence. However, after 1989, the dominance of neoliberal policies, with
less Church focus on social teachings, and growing political divisions in
the country have resulted in the emergence of an opaque definition of soli-
darity. Moreover, the fact that this principle is not entrenched in the Polish
Constitution (to be developed in the next part of this chapter) may be
problematic for its interpretation. In this context, the threat of the Consti-
tutional Court, as a separate power, is a great menace to this principle in
the future.

The Constitutional Entrenchment of “Solidarity”

The Constitution of the Republic of Poland of 2 April 19973 in its main
text does not refer to the “solidarity principle explicitly. Thus, the litera-
ture on “solidarity” in the Polish Constitution (Pulto 2015; Piechowiak
2012) is scarce. However, “solidarity” is mentioned in the Preamble,
which means that it should be considered as one of the first in the hierar-
chy of constitutional principles of Poland. In the Preamble, “obligation of
solidarity” is considered as one of the three universal values, next to “in-
herent dignity of the person” and “right to freedom”.

We call upon all those who will apply this Constitution for the good of the
Third Republic to do so paying respect to the inherent dignity of the person,
his or her right to freedom, the obligation of solidarity with others, and re-
spect for these principles as the unshakeable foundation of the Republic of
Poland.

In the Constitution, “solidarity is a universal value and should be respect-
ed both by the authorities and citizens. But it remains very general and for
this reason it is considered rather as an interpretative directive rather than
as an intrinsic principle of law (Putto 2015).

3 The English version is available here: http://www.sejm.gov.pl/prawo/konst/angiels-
ki/konl.htm.

134

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Poland

Indirectly, this rule may be inferred from other principles laid down in
the main text of the Constitution. “Solidarity is mentioned in Art.20 as
one of the elements characterising the social market economy:

The social market economy is the basis of the economic system of Poland
which is based on freedom of economic activity, private ownership, solidarity
dialogue and cooperation between social partners.

But “solidarity in Art. 20 of the Constitution is understood in a narrower
sense, in particular as far as it addresses these principles, which are: social
partners (i.e., trade unions), employers’ organisations and the authorities
of the state when the state is also the employer.

The Constitution was adopted by the Polish National Assembly on 2
April 1997, by a vote of 451 to 40. It was late compared to constitutions
adopted in the other Central and Eastern European countries: Bulgaria,
Romania and Slovenia in 1991 and the Czech Republic and Slovakia in
1992. The constitution making process was drawn out, and belated adop-
tion ended in a general lack of interest surrounding basic law. It was ap-
proved in the referendum, but with a low turnout only 42.9% of eligible
voters participated in voting (Flanz and Blaunstein 1997). Probably it
would have received speedier societal approbation and would have been
met with more enthusiasm had it been adopted in 1989 or 1990
(Cholewinski 1998). But the significance of Catholic social teaching was
still strong and influenced the authors of the Constitution.

Thus, the “value” of “solidarity even if not directly expressed, remains
important in Polish basic law and could be understood better through this
perspective (Pulto 2015). In the Catholic social teaching the principle of
“solidarity” is generally considered as one of the three basic social and
ethical values. The notion of “solidarity” is compatible with common
commitment, common action and mutual support. The principle of “soli-
darity” as stated in Catholic social teaching and the Preamble of the Polish
Constitution indicates that people who cannot help themselves should not
be left alone and that people should support each other to lead a dignified
life (Putto 2015). In this context, “solidarity”” could not exist without “re-
sponsibility” for others. It should be noted that in the Polish Preamble,
there is an “obligation of solidarity with others”. And as it is stated in the
encyclical Sollicitudo rei socialis promulgated by Pope John Paul II on 30
December 1987, “solidarity” should be understood as:
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.. a firm and persevering determination to commit oneself to the common
good; that is to say to the good of all and of each individual, because we are
all really responsible for all.

However, this constitutional “obligation of solidarity from the Preamble
remains a civic obligation of individuals. It does not guarantee a right to
claim the “solidarity” of others through law and the state. Thus, in the next
sections of this chapter, we will present values that are related to “solidari-
ty” and its understanding, even if that “solidarity” is not directly men-
tioned, or if it is only evoked in interpretation of the courts or scholars.

Solidarity and the Common Good

“Common good” is a principle expressed in the first article of the Polish
Constitution: “The Republic of Poland shall be the common good of all its
citizens”.

As constitutionalists state, it is a value largely unspecified unless con-
textualised (Jedrzejowska 2011). In some interpretations the principle of
“common good” means mutual obligations of the citizen and the state
(Piechowiak 2012); an obligation of the citizen to show concern for the
state (understood as “common good”) and the state to show concern for
the citizen. The citizens’ obligations toward the state are confirmed in
Art. 82 of the Constitution “Loyalty to the Republic of Poland, as well as
concern for the common good, shall be the duty of every Polish citizen”.

The aforementioned mutuality requires a shared responsibility and co-
operation of all, including public institutions for the “common good”. Any
value to be acknowledged as a “common good” must be socially accept-
able (Gotebiowska 2015). Therefore, as Gotebiowska states, in order to
enable all citizens to properly contribute to the development of the “com-
mon good”, the state and its agents must ensure respect for the dignity of
each person and realisation of other principles, such as: equality, social
justice and solidarity. There is no “common good” without “solidarity”. A
state is an association based on “solidarity” and mutual dependence
(Gotebiewska 2015).

The Polish Constitutional Court finds “common good” synonymous
with public interest (of all people) (Complak 2007). In its judgements, the
Constitutional Court often refers to the “common good” when it wants to
limit some individual rights or to choose between common good and par-
ticular interest of some groups. These principles are the basis for the obli-
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gation of the legislature in the field of social policy to give priority to
“common good” over individual good and before any other particular
good. In this context, common good is connected to Art. 20 addressing the
social market economy and obligation of “solidarity” in the cooperation
and coexistence of social partners.*

Solidarity and Social Justice

“Solidarity” can also be extracted as an essential element of the principle
of social justice, which can be found in Art. 2 of the Polish Constitution,
which states that “The Republic of Poland shall be a democratic state
ruled by law and implementing the principles of social justice”.

As the Constitutional Court in Poland explains in its judgements, con-
stitutional values are derived from the social philosophy known as social
solidarity. The Court emphasises that the principle of social “solidarity”
requires that the burden of an economic crisis shall be imposed on all so-
cial groups and that “solidarity” is the source of a redistributive function
of social justice’. Complementary to that, during economic prosperity, all
social groups should benefit.

According to the judgements of the Constitutional Court, the concept of
social justice is associated with other constitutional principles like “equal-
ity before law, social solidarity, minimum social security and providing
basic living conditions for people who are out of work ™.

The principle of social justice applies — on the one hand — to social
relations between different social groups, and — on the other hand — to
relations between these social groups and the state. According to the opin-
ion of the Constitutional Court, the principle of “solidarity” as an element
of social justice reflects the balance in social relations. It also helps to
avoid the creation of unwarranted criteria privileges for certain groups of
citizens based on nonobjective requirements”, and criteria privileges for
certain groups of citizens’.

4 Judgement of the Constitutional Tribunal SK 11/98, K 17/00, K 47/00 and SK
23/01.

5 Judgement of the Constitutional Tribunal, P 11/12.

Judgement of the Constitutional Tribunal of 23 Jun 2013, P 11/12.

7 Judgement of the Constitutional Tribunal of 14 April 2000, K 8/98.

[o)}
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The principle of social justice in the context of “solidarity” was the ba-
sis of various rulings of the Constitutional Court. For instance, in the
judgement (P 11/12) of 25 June 2013, the Court decided that the require-
ment of an actual stay in the territory of Poland as a necessary condition
for entitlement to a social pension (renta socjalna) is incompatible with
the Polish Constitution. The social pension is funded from a public budget
and granted to adults who have been recognised as totally unable to work
due to impairment of bodily functions which occurred before reaching the
age of 18 years, or during the course of studies at school or any higher ed-
ucation institution before reaching the age of 25 years, or during the
course of doctoral studies or post-graduate programmes. According to the
Court, the right to a social pension is the expression of the principle of so-
cial “solidarity”, which is not derived directly from the Constitution, but
from “social solidarity philosophy” to which the Constitutional Court of-
ten refers (Lach 2006). Social “solidarity” is therefore seen as the basis for
the public welfare state, including the public system of social assistance
and social insurance. The essence of this principle manifests itself mainly
in breaking a link (the equivalency) between contributions paid and the
amount of benefit received. The problem was whether the required condi-
tion of an actual stay in the territory of Poland, next to the requirement of
residency in the territory of Poland, which are the necessary conditions to
qualify for the social pension, do not limit the constitutional right to social
security. The Court answered that the abovementioned obligations are:

. contrary to the principle of social justice, because they exclude persons
entitled to the social pension from an equitable distribution of social benefits
financed by the state budget solely on the grounds of an arbitrary, unjustified
and anachronistic condition like an actual stay in the territory of Poland.

Another judgement that could be presented in this context is ruling K
43/12% on raising and equalising the retirement age.? The principle of so-
cial “solidarity” has become a justification for this judgement. The Court
ruled that the higher retirement age was justified by such principles as:

8 Judgement of the Constitutional Tribunal of 7 May 2014, K 43/12.

9 According to the amendment of 2012 of the Act on pensions from the Social Insu-
rance Fund, the retirement age was 67 for both men and women. From 1 January
2013, it has gradually been extended. This age would be finally fixed at 67 for men
in 2020 and for women in 2040 (when it would be equal for both genders). But the
reform was reversed in 2016 by the new government.
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+ Justice (all subsequent generations of the insured shall equally bear the
cost of retirements);

» Social solidarity;

* Sustainability of public finances.

The Court also argued, in the context of retirement age reforms in Poland,
that the fundamental value and principle is the “solidarity” of insured per-
sons. As one can see, the Polish Constitutional Court often refers to the
principle of “social solidarity” in rulings concerning social justice. How-
ever, social justice is clearly embedded in the Polish Constitutional legis-
lation; social “solidarity” is only a default principle and is still not fully
recognised and given intrinsic normative meaning (Pulto 2015).

Solidarity and Social Security

Solidarity is a conjectural value on which, according to scholars, social se-
curity is based. According to some, it is even its “key element” (van Praag
and Konijn 1983). “Solidarity” refers to the situation in which all (or spec-
ified groups of) people share risks by mutual contributions. Thus, mem-
bers of the community bear social risks (old age, illness, unemployment,
etc.) by mutual support. It could also be interpreted as a fundamental obli-
gation towards the poor and/or vulnerable groups (van Vugt and Peet
2000).

Social security is guaranteed in the Polish Constitution (e.g., in the
Art. 67).

1. A citizen shall have the right to social security whenever incapacitated
for work by reason of sickness or invalidism as well as having attained
retirement age. The scope and forms of social security shall be speci-
fied by statute.

2. A citizen who is involuntarily without work and with no other means of
support, shall have the right to social security, the scope of which shall
be specified by statute.

In its rulings, the Constitutional Court often refers both to “social securi-
ty” and “solidarity” as principal values such as in the judgement of 19 De-
cember 2012 (K 9/12), when the Court ruled that the episodic regulations,
which in 2012 suspended the “Swiss indexation” based on a defined per-
centage rate and introduced the “quota indexation” of pensions, are in ac-
cordance with the Polish Constitution. In 2012, indexation consisted of
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adding an indexation amount of 71 PLN to the amount of the received
benefit. Previously, all pension benefits were indexed in accordance with
changes both in wages and prices. This meant that the pensions lower than
1480 PLN increased more than if they were indexed on a basis of a de-
fined percentage rate. On the other hand, pensioners receiving pensions
higher than 1480 PLN received less than they would normally receive un-
der the previous system.

The Constitutional Court underlined that progressive income inequality
among society members forced the legislature to seek an optimum benefit
indexation mechanism in 2012. The Court concluded that by introducing
the ad hoc indexation of pensions in 2012, the legislature did not violate
the essence of the constitutional right to social security. Moreover, this ac-
tion was justified by the constitutional principle of sustainability of public
finances and social solidarity.

Solidarity and Sustainable Development

Another value closely related to “solidarity” in the Polish constitution is
sustainable development, which could be interpreted also as “intergenera-
tioal solidarity”. In this context, “solidarity” is understood as existing rela-
tions between the younger and older generations (also those who live now
and will live in the future) in the field of social security as well as protec-
tion of natural and cultural heritage in order to ensure all generations a life
of dignity. According to Art. 5 of the Constitution.

The Republic of Poland shall safeguard the independence and integrity of its
territory and ensure the freedoms and rights of persons and citizens, the secu-
rity of the citizens, safeguard the national heritage and shall ensure the pro-
tection of the natural environment pursuant to the principles of sustainable
development.

From the fact that there is an appeal to the principle of sustainable devel-
opment in the first chapter of the Constitution (which is a chapter of prin-
ciples), it can be concluded that the state and its citizens have certain obli-
gations towards future generations and should be in “solidarity” with them
while making law. This is emphasised directly in Art. 74, paragraph 1,
which states “Public authorities shall pursue policies ensuring the ecolog-
ical security of current and future generations”, and paragraph 2, which
states “Protection of the environment shall be the duty of public authori-
ties”.

140

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Poland

This is a difficult obligation, one in need of finding solutions favourable
both to economic development and the environment in accordance with
the principle of proportionality and social market economy (Putto 2015).
This part of the constitutional provisions meets numerous obstacles due to,
for example, logging in ancient forests (Errikson 2016) or the highest lev-
els of pollution in the European Union (Boren 2015).

Solidarity in Development Cooperation

In the field of developmental aid, the Polish parliament issued a law on
“development cooperation” (Ustawa o wspotpracy rozwojowej) on 1 Oct
2011 (Dz. U. from 2011, no. 234/1386). The law regulates the mechan-
isms of cooperation with and assistance to developing countries (i.e., ben-
eficiaries listed by the OECD, including the countries of the “Eastern Part-
nership”). It regulates the mechanisms of financial help and administrative
cooperation whereas under the term of “developmental cooperation” it is
understood as

... an array of activities held by government administrative agencies in order
to grant developmental assistance to developing countries and/or their soci-
eties, according to the principle of international solidarity (....) (Article 2.1.)

But, as Grupa Zagranica states:

We failed to create an effective programme of Polish bilateral development
aid with the objectives and results, adapted to the needs of our priority coun-
tries and harmonised with actions of other donors. There is an urgent need to
elaborate realistic plans that will significantly increase both the volume and
quality of Polish development aid. (Polish Development Cooperation 2012)

The volume of Polish development aid still remains at a very low level.
The total value of Polish development aid in 2015 accounted for 0.1 % of
GDP. This level has remained practically unchanged for years (OECD
2015).

Solidarity in Social Dialogue
During the economic crisis, the Polish government was accused by trade
unions of not being truly engaged in social dialogue (Gardawski 2014).

The social dialogue in Poland was broken in June 2013 when the trade
unions left deliberations with social partners in protest against planned
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changes in the labour law in Poland, which envisaged, for example, the in-
troduction of flexible working hours and extension of the settlement peri-
od from 4 to 12 months. The trade unions have found that social dialogue
between the government, employers and trade unions is a sham, because
the unions’ demands are not taken into account (Gardawski 2014). How-
ever, by leaving the Tripartite Commission for Social Dialogue trade
unions have taken away the possibility of any impact on politics.

The new Council of Social Dialogue replaced the existing Tripartite
Commission for Social Dialogue (Komisja Trojstronna ds. Spoleczno-
Gospodarczych) and is expected to successfully deal with the social dia-
logue crisis in Poland.

The Council of Social Dialogue is to implement “the principle of par-
ticipation and social “solidarity” in employment, improve the quality and
effectiveness of implementing the socio-economic strategy and build
around them favourable conditions of cooperation between social partners
in Poland — trade unions, organisations of employers and the govern-
ment.*

Solidarity and Protection of Foreigners

A discourse on immigration has been present in the public media since the
refugee influx into the EU in 2015. Apart from the EU-wide reasons, three
country-specific arguments have been raised against accepting the
refugees: a) necessity to help “hungry Polish children” of poor families
first, b) necessity to support Polish citizens living in Ukraine since the sec-
ond World War in readiness for their return to the homeland first, c¢) the
issue of refugees is primarily a problem of Germany, to which Poland
need not be in solidarity since Germany abused Polish security when co-
operating with Russia on the gas pipe investment, Nord Stream. Anti-
refugee arguments were particularly offensive during the electoral cam-
paign in 2015; the Law and Justice leader claimed refugees might bring
“protozoans and parasites” to Poland. Simultaneously, a bottom-up civic
movement supporting refugees coming to Poland has been organising
country-wide marches with the motto “welcome to Poland. Religion is im-
portant in the framing of migration problems in Poland. Poland is a homo-
geneous country in terms of religion (more than 87% are Catholics). Only
0.07% of the citizens in the 2011 census declared themselves to be mem-
bers of Islamic communities (Main Statistic Office 2013). The ethnic and
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religious homogeneity of Polish society could be the reason why, although
Poles’ attitudes towards immigrants is improving, there is still a large per-
centage of citizens who disapprove of immigration. According to the Pub-
lic Opinion Research Centre (CBOS) survey, 53% of respondents claim
that Poland should not accept any refugees and 63% are against refugees
from Africa and the Near East. Forty-one percent are in favour of accept-
ing refugees but most of them claim that the refugees should stay in
Poland only until they are able to return to their countries of origin. Only
4% believe that there are not enough immigrants in the country, which is
particularly interesting in the country with the smallest rate of immigrants
among all EU Member States (CBOS 2016).

Despite this, the principle of “solidarityis enumerated in the amendment
of the act granting protection to foreigners within the territory of the Re-
public of Poland from 2015. It has changed the definition of relocation of
a foreigner, stating that

relocation is the moving of a foreigner who has applied for international pro-
tection at the territory of a given member state (...) or displacement of a for-
eigner having international protection from the other EU member states to
the territory of the Republic of Poland, based on the responsibility and soli-
darity of the EU member states (Art 2, 9 d).

Conclusion

The notion of “solidarity” is very vivid in the Polish discourse and legal
system. It has deep historical roots in the “Solidarity” trade union move-
ment as well as Catholic social teaching, both of which have helped in the
democratisation of the country. However, after this transition, Polish pol-
icies have been dominated by neoliberal discourse and solutions. For this
reason, the Polish welfare state could be called “flexi-insecurity”, which is
far away from solidarity. Moreover, the Polish Constitution was adopted
nearly a decade after 1989, in 1997, when public enthusiasm had dwin-
dled. The principle of “solidarity” does not appear in its first chapter,
which contains the main principles, but it is in the preamble. It is one of
the most important and universal values that should be taken into account
when applying the Constitution, but its character is not clear nor binding.
Despite this, “solidarity” is a part of other main principles of the Polish
system, like social dialogue, common good or social justice. The Polish
Constitutional Court moves in line with the philosophy known as “social
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solidarity” and emphasises this principle in many cases even though it is
not derived from the Constitution directly. Polish constitutionalists state
that “solidarity” is not fully recognised by courts, and it is an intrinsic con-
stitutional norm. However, they divide the main principles into two
groups: those bound with traditional canon of Constitutional matters and
those that are becoming a part of this canon right now. “Solidarity” is in
the second group.

So, “solidarityis a principle which causes many paradoxes in Poland.
On one hand, the “obligation of solidarity” written in the preamble of the
Polish Constitution suggests that it is one of the principles that forms the
basis of the state system. On the other hand, Polish constitutionalists show
that the principle of “solidarity” inscribed in the Polish Constitution is
rather a “general idea”, impossible to define, unclear, with a non-binding
character. The Constitutional Court often refers to “solidarity”, especially
“the social solidarity” principle, but rather as the part of other principles.
Moreover, in this time of crisis of the functioning of the Constitutional
Court, it is unclear and difficult to foresee how it will adjudicate in the fu-
ture, under political pressure.

The second paradox is that Poland, the country of the “Solidarity move-
ment that helped to overthrow communism, has implemented since 1989
rather neoliberal political and economic solutions, based more on individ-
ualism than on social solidarity.

Finally, as a Catholic country where almost 90% of citizens declare
themselves as Catholic, Poland is also one of the countries with the lowest
levels of empathy and tolerance, both of which are imperative for “solidar-
ity to thrive.
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Eva Fernandez G.G. and Délia Girod

Introduction

The Swiss ethos for solidarity strongly refers to social cohesion inside the
various territorial levels of the nation-state. Swiss federalism accommo-
dates diversity and autonomy as the mechanism that accounts for the polit-
ical and social equilibrium between the shared-rule at federal level and the
self-rule at the cantonal level. The relationships vis-a-vis solidarity and
federalism are subject to the cultural and territorial complexity of the
State, which ascribe a core set of values and duties that stronghold cantons
and citizens’ peaceful coexistence and well-being. This chapter analyses
how solidarity is conveyed implicitly and explicitly within the Swiss legal
system, focusing on the direct impact of federalism and diversity on insti-
tutional solidarity schemes.

Solidarity as a Fundamental Constitutional and Federal Principle

The Swiss Constitution of 1999 (Cst.)! is a socio-political agreement that
frames the basic rules for the democratic building of the Swiss society and

1 The Swiss Constitution (Cst.) is the fundamental law of the legal order of the State,
which defines the structure and the organisation of the State and embodies the
rights and guarantees of the citizens. The Swiss Constitution is part of the new
wave of recent western constitutions, which reflects changes on decentralisation,
deregulation, human rights and judicial review (Church 2011). It comprises a
preamble, 6-title and 197-article. The Preamble contains the axiological dimension
of the constitution as a set of ultimate values that provide an ethical and moral foun-
dation to the everyday societal construction. The dogmatic dimension of the Swiss
constitution comprises Titles I and II which define the fundamental rights, duties
and constitutional guarantees of the citizens and cantons, in addition to the charac-
terisation of the state. Title I designates cantons and the Swiss people as sovereign,
while the Title II defines the fundamental rights, political and social rights. The or-
ganic dimension of the Swiss Constitution is very extensive. It covers more than
two thirds of the constitutional text. Within Titles IIT — VI the relations between the
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for the peaceful coexistence between the various territorial entities of the
Federal State and its citizens, within the formula of “diversity in unit”.
The preamble of the 1999 Swiss Constitution recognises the principle of
solidarity as one of the fundamental values that governs Swiss society.
Furthermore, it defines the Swiss State’s spirit as one in solidarity and
openness towards the world, embedded in pivotal values such as diversity,
sustainability, democracy and mutual consideration. However, the solidari-
ty principle is only literally stated within the axiological framework of the
constitutional order, as a fundamental constitutive value of the declaration
of intentions that guides the legal order.

“In the name of Almighty God!

The Swiss People and the Cantons, mindful of their responsibility towards
creation, resolved to renew their alliance so as to strengthen liberty, democra-
¢y, independence and peace in a spirit of solidarity and openness towards
the world, determined to live together with mutual consideration and respect
for their diversity, conscious of their common achievements and their re-
sponsibility towards future generations, and in the knowledge that only those
who use their freedom remain free, and that the strength of a people is mea-
sured by the well-being of its weakest members, adopt the following Consti-
tution” Swiss Cst. 1999 Preamble

In order to grasp the embeddedness of the solidarity principle in the Swiss
legal system, one must untangle the relationships and tensions inside the
Federal State; the quest for equilibrium between self-rule (autonomy of
the cantons and municipalities), shared-rule (consensual power of the
Confederation) and solidarity. In this sense the Confederation exists as a
horizontal sociopolitical partnership of informal and dense networks
(Kriesi and Trechsel 2008; Fleiner 2002). The association between feder-
alism and solidarity translates into the principles that govern the coopera-
tion between the Confederation and the cantons grounded upon diversity
(Cst. Art. 2), subsidiarity (Cst. Art. 5a and Art. 43a), equalisation of finan-
cial resources and burdens (Cst. Art. 135) and social rights and objectives

State authorities are defined, determining as well the structure of the separation of
powers and their competences. Therefore the organic part of the Swiss constitution
contains the political, socio-economical and judicial structure of the State, as well
as the mechanisms of control. In general terms, the Swiss Constitution is a written
constitution, considered extensive (197-article) and not rigid. It does not require a
special procedure for its reform (Art. 193 and 194). It is also considered an inclu-
sive and consensual constitution, as the result of the compromise reached between
the political forces, cantons and citizens.

148

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Switzerland

(Cst. Art. 12 and Art. 41). The Constitution also states individual and col-
lective responsibility (Cst. Art. 6) as core values of participation to civil
life and society depending on each person’s abilities.

In particular, Cst. Art. 2 requires the federal government to foster the
cantonal diversity of the country and manage multicultural pressures
caused by migration (Fleiner 2009). It also defines, as part of the role of
the State to promote a common welfare, foreseeing some degree of soli-
darity and social cohesion between citizens and cantons. Correspondingly,
the Cst. Art. 5a establishes the basic guidelines for these relations through
the principle of subsidiarity, as the mechanism to foster internal coopera-
tion and solidarity. In addition, within the 2004 federal financial reform,
the principle of subsidiarity also accompanied Articles 44 and 135 allow-
ing through the federal government an equalisation of financial resources
and burdens, to enhance internal cohesion and to reduce inequalities be-
tween cantons, and citizens that benefit from collective services. In this
manner, the legal system also recognises the State and cantonal duty to en-
sure every person access to social security (Art. 41). The bulk of this chap-
ter attempts to capture, in more detail, the relationships between federal-
ism and solidarity, which requires taking into consideration the Swiss so-
cio-cultural background on the one hand, and the federal and cantonal le-
gal systems, on the other.

The Socio-Cultural Dimensions of Solidarity

In terms of solidarity Switzerland reveals a tremendous challenge. The po-
litical and territorial complexity of the Swiss State is translated into the
development of the nation-state building and the social security system.
Largely, the idea of solidarity in Switzerland could be associated with the
social cohesion inside the various territorial levels of the nation-state. Soli-
darity is first conceived as a process of creation of collective conscience,
fulfilling a function of social integration; secondly as partial socialisation
of social risks, under the principle of decommodification; and thirdly as
individual acts of solidarity —like volunteering.

Since the ratification of the Constitution of 1848, Switzerland's cultural
identity has been forged on the principle of linguistic and religious diversi-
ty which were the most salient cleavages within Swiss society. ‘Switzer-
land came into existence as a classic Nation of Will across strong cultural
differences’ (KIoti et al. 2007, 798). The first federal Constitution repre-
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sents compromise between the victorious Radicals and the vanquished
Catholic conservative. Swiss federalism developed out of various forms of
organisational tissue: rural corporations, small liberal democracies, aristo-
cratic or economic oligarchies. The constituted system was a composite
state of sovereign cantons, where religion constituted the salient issue for
the formation of the Swiss nation (Kriesi and Trechsel 2008, 6-7). In the
Swiss case, the territorial autonomy of the different cultural communities
translates into various levels of collective belonging, which impacts the
political and social structures of the national community. At the federal
level, the nationhood sentiment vehiculates a civic-nationalism based upon
the political will of Cantons and citizens linked through a common set of
fundamental political principles and institutions —federalism, direct
democracy and neutrality- which relates to the French republican model,
as civic-political community (Kriesi and Wisler 1999; Kriesi and Trechsel
2008). On the contrary at the cantonal level, social cohesion is structured
upon a sentiment of ethnic and cultural homogeneity within groups. This
ethnic conception of citizenship and cultural monism relates to the previ-
ous German ethnic model of citizenship. However, in the case of Switzer-
land the ethnic conception of citizenship forges a segmented cultural state
which needs to accommodate traditional diversities (Fleiner 2002). As de-
scribed by Hanspeter Kriesi (2008):

“The multicultural Swiss nation is in fact composed of diverse ethnic groups,
each relatively homogeneous, within itself. Switzerland constitutes a success-
ful federation of ‘nations’ [...] Within a common procedural framework, the
different constituent cultures of the Swiss nation lived their own way of life
and tended to ignore one another.”

These various conceptions of nationhood belonging have forged the Swiss
citizenship model and nourish the liberal conceptions of the federal State
role of the Swiss citizens. Through citizenship, the legal bond establishes
relationships of mutual responsibility between individuals, cantons and the
State. The bonds of citizenship in Switzerland are the result of horizontal
and vertical collaborations: as loyalties between cantons, between individ-
uals inside the cantons and between the different territorial levels. Current-
ly, every Swiss citizen has a three—fold citizenship: communal, cantonal,
and federal which are the entitlement of individuals with full political and
civic membership/integration (Cst. Art. 37). The acquisition of Swiss citi-
zenship is very restrictive. It is based upon an assimilationist conception
of integration into the three territorial levels of citizenship, and precedes
full incorporation of migrants into the community (Froidevaux 1997, 51).

150

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Switzerland

In addition, with respect to the role of government in society, various
polls have shown that most Swiss people consider that it should be limi-
ted. A weak central power enhances and preserves both strong diversity
and cultural and political autonomy through all the different administrative
levels (Fleiner 2002; Armingeon 2001). Likewise, the Swiss welfare
State’s scope and structure of the social schemes are similar to the conti-
nental insurance—based model of social security contributions but it com-
bines residual liberal traits when issuing social assistance programmes
(Armingeon 2001). The schemes are mostly regulated at federal level but
their implementation takes place at cantonal level, which varies important-
ly from canton to canton. The impact of federalism, direct democracy and
diversity results in a complex social-liberal welfare State model at differ-
ent stages where complementary measures to personal responsibility and
private initiative are ensured by the cantons and the Confederation (Cst.
Art. 41).

Lastly, when referring to individual citizens’ acts, the Swiss legal sys-
tem does not imply or bind individuals to act in solidarity toward each
other. Individualistic acts of solidarity are then conceived as forms of vol-
unteering, as prosocial behaviours based on norms of reciprocity and altru-
istic solidarity. The 2014 Swiss Volunteering Survey showed that at least
33% of the resident population in Switzerland aged 15 and older was in-
volved in at least one form of formal or informal voluntary work. Volun-
teering has been defined as ‘any activity in which time is given freely to
benefit another person, group or organisation’ (Gundelach et al. 2010;
Wilson 2000, 215). Volunteering as a form of social capital benefits a
large share of the society (Putman 2000). It is associated with altruistic
and charitable engagement to support others’ well-being. In Switzerland,
volunteering rates vary substantially between linguistic regions. Through
the empirical assessment based on 60 communes sample in Switzerland,
Freitag (2014) analysed the impact of the linguistic cultures on the indi-
vidual volunteering behaviours and the existence of regional volunteering
cultures. As shown by the analysis the various patterns and manifestations
of direct democracy in the cantons impact the type of organisations within
the civil society (Baglioni, 2004). It also confirmed that the propensity to
volunteer is highest in the German-speaking part of Switzerland, followed
by the French- and Italian-speaking regions; and that French-speaking
Swiss exhibited the highest propensity for volunteering behaviour. Volun-
teering produces sustained social and community involvement enhancing
social networks based on relationships of trust and reciprocity. Interesting-
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ly, in Switzerland, densities of these networks differ substantially through
linguistic and cultural regions.

The Constitutional Entrenchment of Solidarity within Swiss Federalism

The Swiss Confederation has three political levels and a non-centralised
separation of powers; these enhance various forms of vertical and horizon-
tal cooperation between the different administrative levels. The Swiss bot-
tom-up federalism is embedded in the principles of autonomy, democracy
and diversity. Cantonal sovereignty is explicitly guaranteed under Cst.
Art. 3. Cantonal sovereignty is such that cantons can determine the scope
of direct democracy granted to their citizens, and decide their official lan-
guages and religions in accordance with the Federal Constitution Princi-
ples (Fleiner 2009). In addition, the Constitution also guarantees commu-
nal autonomy (Art. 50) accommodating as well communal diversity and
autonomy. The Swiss Confederation (federal level) is responsible when
empowered by the Federal Constitution, as in policy areas that directly af-
fect national sovereignty (military, monetary policy or external relations)
and which need special coordination, or to establish a framework legisla-
tion (social security, environment, energy and infrastructure). The can-
tons retain the powers related to culture, education, language, religion and
social policies (health and social services). The communes on the other
hand, have exclusive powers concerning the provision of local services
(construction and maintenance of roads, local gas supply, electricity and
water and so forth).

Swiss federalism accommodates diversity and autonomy through demo-
cratic participation of cultural communities in the decision-making pro-
cess. They contribute as sovereign units enacting in solidarity to compro-
mise at the federal and cantonal level. Compromise is key for consensual
building of the Swiss democracy which legitimates shared-rule between
units and guarantees self-rule within the units. The Swiss Constitutional
Preamble stipulates that ‘only those who use their freedom remain free,
and that the strength of a people is measured by the well-being of its
weakest members’ which suggests that through democratic consensus-ori-
ented processes, individuals optimise their individual liberty through their
participation in the community and contribute to the common welfare of
the State, of the community, and of their fellow citizens.
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However, in a composite federal State the equilibrium between diversi-
ty, autonomy and solidarity is not a simple one. The Swiss federal State
needs to accommodate individual liberties respecting the autonomy and
diversity of the different communities. The sense of universality tied to all
human beings, in which equality is the prevailing assumption within the
socio-political organisation, does not entirely fit with composite nations,
united in diversity (Fleiner 1995 and 2002). Moreover, modern constitu-
tionalism situates fundamental human rights at the core of the legal sys-
tem. These rights are based on Karol Wojtyla’s personalist principle —
which locates human beings’ welfare as the goal of social order. This con-
ception based on the centrality of the person, whose rights’ entitlements
are core to preserve human dignity and bounded in solidarity, eclipse the
purely citizenship container of rights. In addition, it also centers the per-
son’s entitlement of rights within an optic of equal opportunities between
individuals, underscoring the responsibility and social duty to overcome
social inequalities. Still, in the Swiss case, the latent tensions between in-
dividual and collective rights translate into diverse living conditions be-
tween cantonal populations. The centralisation and fiscal equalisation
measures designed to overcome these inequalities are considered a threat
to autonomy and diversity. ‘Equality of community may often even have
priority over equality of individuals’ (Fleiner 2002, 118; Fleiner and Basta
2009). For instance, Cst. Art. 128-9 cantonal fiscal autonomy preserved in
the constitution limit individual rights and impact solidarity between fel-
low citizens. As a consequence, the constitutional individual rights embed-
ded in solidarity, like Cst. Art. 7 on human dignity, Cst. Art. 8 on equality
before the law and Cst. Art. 12 on the right to assistance, are first depen-
dent on individual responsibility and on equality between cantons (Cst.
Art. 6; for social objectives, see Art. 41§ 4.), by means of contribution to
collective responsibility and fulfillment of the community. Such a sub-
sidiary conception of state intervention to individual rights impacts heavi-
ly on the scope of the Swiss welfare system.

‘Cst. Art. 6 Individual and collective responsibility: All individuals shall take
responsibility for themselves and shall, according to their abilities, contribute
to achieving the tasks of the state and society.’

‘Cst. Art. 41 Social objectives: 1 The Confederation and the Cantons shall, as
a complement to personal responsibility and private initiative, endeavour to
ensure that: a. every person has access to social security, [...]4 No direct
right to state benefits may be established on the basis of these social objec-
tives.
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To fully appreciate the relationships vis-a-vis solidarity and federalism,
detailed attention must be given to the political and social compromises
between shared-rule and self-rule, and to the cooperation principles struc-
turing those equilibriums.

Solidarity between Shared-Rule and Self-Rule

The legitimacy of the Swiss federalism is based on the constitution-mak-
ing power instituted as shared-sovereignty and the constitutional autono-
my kept by the cantons and municipalities as self-rule (Fleiner 2002, 99).
Federalism is the structural principle that operates on this equilibrium. The
Swiss Federal shared-rule assumes equal sovereignty between cantons
even if this might result in an asymmetrical electoral system (Stauffer et
al. 2005; Fleiner 2002). At the federal level, solidarity exists as a minimal
consensus upon the political values that hold the state together. At canton-
al and municipal levels, solidarity accounts for the respect for diversity
and independence. The federal government has to foster mutual under-
standing among the communities and solidaristic partnerships.

The Confederation with regard to its legislation and administration, has to
take cantonal particularities into account and, at the same time, provide the
largest possible autonomy to the cantons (Cst. Art. 46§ 2). The Confederation
has to respect cantonal independence and self-rule (Cst. Art. 47), but also has
to decide at which moment some federal regulations need to be issued for the
sake of uniformity (Cst. Art. 42§ 2) (Fleiner 2002)

The practical result of the Swiss bottom-up federalism is the binding soli-
darity between the territorial units and the State. These partnerships are
not grounded in a melting-pot logic but in a common political will of reci-
procity and respect of diversity (Kriesi and Trechsel 2008; Fleiner 2009).
The compromise between the various administrative levels enhances co-
operation between the social actors and maximises social cohesion,
through collective and individual responsibility. Some of the tools to es-
tablish a dense network of solidaristic collaboration inside the federal
State correspond to:

» Cst. Art. 43a on the duties of the cantons and the principle of allocation
of tasks; Cst. Art. 44 on the principles of cooperation between the Con-
federation and the cantons; Cst. Art.45 on cantonal participation in
federal decision-making; Cst. Art. 47 on the autonomy of the cantons
and Cst. Art. 48 on intercantonal agreements. These legal tools stipu-
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late that the Confederation only undertakes tasks it is appointed to per-
form, creating space for co-decision making, networks of assistance
and mutual support between the various levels. In particular, it settles
the principles for intercantonal agreements embedded in solidarity and
cantonal responsibility.

One of the major legislative changes in Swiss constitutionalism was the
2004 adoption by referendum of the Cst. Art. 135 on the equalisation of
financial resources and burdens. This article targeted the reduction of can-
tonal inequalities but not the equality of financial resources between can-
tons. It built intercantonal fiscal solidarity. The principal aim of the Cst.
Art. 135 is to mitigate the differences between the cantons in terms of their
financial capacity, setting a minimum ensured financial resource level per
capita of 85% of the Swiss average. Enrooted in this reform is the expan-
sion of the shared-rule power of the federal State, which was complement-
ed by the self-rule power through the introduction of the principle of sub-
sidiarity (Cst. Art. 5a). Under the principle of subsidiarity, nothing that can
be done at a lower political level should be done at a higher political level.
In Switzerland, the principle of subsidiarity is intimately linked to federal-
ism: it holds that political issues should be dealt with at a local level —can-
ton or town—wherever possible. The confederation or higher level is ap-
pealed to as a last resort. (Federal Finance Administration — FFA 2017).

Solidarity and the Swiss Welfare System

Like in most west European countries the Swiss social security legislation
includes a set of policy technologies aimed at reducing selected social
risks, consistent with ILO’s Convention No. 1022 which are the means di-
rected to exercise institutional solidarity.

A core, yet uncodified, principle underlying the social security system
as a whole, solidarity is not literally stated in legal provisions. It can be
discerned from the various mechanisms used by the legislative body to en-
force social security benefits and guarantee a certain redistribution (Greber
et al. 2010). In particular, vertical (income-based) and horizontal (risk-

2 Military duty being compulsory for male citizens, a specific social insurance has
been enacted to cover any health issue related to a period of service. Military insu-
rance is not discussed in this contribution.
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based) solidarity is embedded in mechanisms such as universal protection,
mandatory insurance, capped benefits, uncapped contributions, (in)direct
taxation, etc. Social security thus differs from private insurance, where
benefits are directly and solely dependent on contributions of the insured
person (principle of individual equivalence; Greber 1980).

The principal social scheme of the Swiss social security system is struc-
tured in three pillars. It is a threefold system of public, occupational and
private insurance, where each pillar constitutes protection for the loss of
income. It especially grants old age pensions to people of retirement age,
survivors' pensions to spouses or dependent children of a deceased insured
person and disability pensions to insured persons whose capacity to work
is seriously impaired. Old-age and survivors' insurance (OASI) and dis-
ability insurance (DI) jointly constitute the first pillar, which intends to
grant pensions to cover basic living costs. The first pillar is compulsory
for all residents and/or workers in Switzerland, including the self-em-
ployed and people without gainful employment. The second pillar is oblig-
atory only for salaried workers. Together, the first and second pillars must
enable the insured person to maintain an appropriate standard of living.
When they do not do so, there are supplementary benefits (CP) to top-up
income to the minimum required level. The third pillar is an optional indi-
vidual provision to meet further needs in other forms of savings offering
tax benefits?

The Swiss legislation aimed at promoting institutional solidarity is very
particular for it has been shaped by the strong cantonal autonomy, federal-
ism and decentralisation of the State power. There is no comprehensive
code on social security but distinct insurance laws, usually covering sever-
al contingencies and granting various benefits in cash and/or in kind. Each
regime institutes distinct enforcement bodies at cantonal level, which are
supervised by specific federal organisations. Despite the increasing power
of the central structure, the keen impact of federalism and direct democra-
cy have enhanced a mille-feuille security system.

Table 1 below, shows how the political values of federalism, diversity
and democracy have affected the adoption of social schemes. Due to the
consensus-oriented, compromise-seeking activity of the legislative body

3 Optional and private insurances are not discussed in this contribution, which focus-
es on selected social risks featured in ILO’s C-102.
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(Fleiner 2009), a maximum elapse of 106 years for the enactment of the
compulsory health insurance law is observable.

The Swiss welfare State is considered liberal with a moderate decom-
modification but with a high generosity index, close to the one of Swe-
den (Scruggs and Allan 2006, 67). Mainly, Switzerland has been classified
as a “welfare laggard” State because its redistribution system is poorly de-
veloped at the federal level (Esping-Andersen 1990). However, under the
recent Swiss Constitution, the federal role has been reinforced. With re-
gard to the legislation framework on solidarity, it is strongly dependent on
executive federalism: the federal State regulates the bulk of the social insu-
rance legislation on old-age, unemployment, disability and accident but
their implementation is dependent on cantons (Kriesi 1998; Bertozzi and
Bonoli 2003, 21). The executive federalism “is a process by which federal
legislation is implemented by the cantons, and is thus re-appropriated and
re-translated by actors at cantonal level” (Battaglini and Giraud 2003,
303). Together with the cantonal implementations of the social security
system, the Swiss welfare State is then well developed and similar to the
continental welfare models (Bertozzi and Bonoli 2003; Armingeon 2001).

Since the late 1970s, the Swiss welfare state has experienced a massive
growth placing it close to the characteristics of the average OECD welfare
state. The institutionalisation of the Swiss social security system has been
strongly conceived within a labour insurance base scheme. Benefits are re-
lated to contributions moderated by solidary redistribution and oriented to-
ward a family recipient model led by a male bread-winner. In addition, it
combines limited universalistic policies while it keeps strong liberal traits
(e.g. the administration of several of the social schemes is governed by
private competition) (Armingeon 2001). To this day, “Switzerland has not
yet decided on universality” (Greber 1984, 445).

Social legislation in Switzerland comprises federal mandatory and op-
tional insurances and social aid legislations. The social security system is
structured into a ten-branch scheme at federal level, complemented at can-
tonal level by the social aid legislations and complementary provisions,
which are mainly cantonal responsibility and subject to limited federal
uniformity beyond core concepts (for an example, see discussion about
family allowances on this same chapter). Table 2 illustrates the compe-
tence distribution of some of these schemes between the cantons and the
Confederation.
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Table 1: Constitutional decision of enactment of national social security

schemes

SOCIAL SECURITY
SCHEMES

Year of
Constitutional
Decision

Year of
Enactment

Time
Elapsed
(years)

Law

Health insurance

1890

1914

24

LAMA (revoked in
1995)

Health insurance (com-
pulsory)

1890

1996

106

LAMal — Loi fédérale du
18 mars 1994 sur ’assur-
ance-maladie, RS 832.10

Accident insurance

1890

1918

28

LAA — Loi fédérale du
20 mars 1981 sur I’assur-
ance-accidents, RS
832.20

Pensions (1st pillar)

1925

1948

23

LAVS — Loi fédérale du
20 décembre1946 sur
l'assurance-vieillesse et
survivants, RS 831.10
(0ASD

Invalidity insurance

1925

1960

35

LAI - Loi fédérale du 19
juin 1959 sur l'assur-
ance-invalidité, RS
831.20 (DI)

Family
allowances

1945

1953
*2009

64

LFA — Loi fédérale du 20
juin 1952 sur les alloca-
tions familiales dans
l'agriculture, RS 836.1
*LAFam — Loi fédérale
du 24 mars 2006 sur les
allocations familiales,
RS 836.2

Maternity insurance

1945

2005

60

LAPG - Loi fédérale du
25 septembre 1952 sur

les allocations pour perte
de gain en cas de service
et de maternité, RS 834.1

Pensions (2nd pillar)

1972

1985

LPP — Loi fédérale du 25
juin 1982 sur la prévoy-
ance professionnelle
vieillesse, survivants et
invalidité, RS 831.40

Unemployment insurance
(compulsory)

1976

1984

LACI - Loi fédérale du
25 juin 1982 sur l'assur-
ance-chdémage obliga-
toire et I'indemnité en
cas d'insolvabilité, RS
837.0

Source: Bonoli 2006 'Politique sociale', in U. KI6ti (ed.), Handbuch Politisches System
der Schweiz. Band 4. Politikbereiche (NZZ: 2006), pp. 798
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Table 2: Social policy in Switzerland: Distribution of competences

Programmes Kind of pro- legisla- funding | implementation
gramme tion

Old-Age and Survivors' Insurance Universal cover- | F F/* F/C

(OASI) age

Disability insurance (DI) Universal cover- | F F/* F/C
age

Complementary provisions (CP) According toin- | F F/C C
come

Unemployment insurance (LACI) Social insurance | F F/C/* F/C

Accident insurance (LAA) Social insurance | F il F

Health care (AMal) Universal cover- | F ST C
age

Family allowances (LFA and LAFam) | Social insurance | F/C F/C/ F/C

sekok

Maternity allowance (LAPG) Social insurance | F/C * F/C

Unemployment assistance According toin- | C C C
come

Social aid According toin- | C C C
come

* Social contributions of employers and employees, at least in equal amount
** Premiums paid by the insured person
*** Premiums paid by employers and self-employed workers

Source: adapted from Bertozzi and Bonoli (2003)

We shall discuss some of the protection regimes and illustrate how solidar-
ity has shaped some of their legal provisions.

Old-Age Benefit

In the first pillar (Old-Age and Survivors’ Insurance, OASI), benefits are
based on a contract between generations. Current pensions are primarily
financed by contributions made by the so-called active generations (em-
ployees and employers, at equal percentage, Cst. Art. 112§ 3 let. a, OASI
Art. 102§ 1 let. a; Baumann 2008). These active generations will then in
turn benefit from contributions made by younger generations. Historically,
until the 19th century, this kind of solidarity was dependent on family reli-
gious institutions and charitable organisations through local solidarity
funds. The federal State did provide a restrictive and rudimentary system
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of public assistance only for the very poor (Federal Social Insurance Of-
fice 2015). But in 1880s, mass pauperisation of the industrial proletariat
made the creation of a national insurance system necessary. However, ev-
ery attempt failed until 1946, when OASI, which is currently in force, was
finally enacted.

OASI-based benefits are also financed up to 25% by federal public con-
tributions, primarily based on taxes on tobacco, distilled beverages, gam-
ing and VAT (cf. Cst. Art. 112§ 5, OASI Art. 102 ff). Through consump-
tion of various goods and services, consumers are thus acting in solidarity
with beneficiaries.

Solidarity claimed in the OASI is not only dependent on generations
(horizontal solidarity), but also on economic criteria (vertical solidarity).
Insured persons pay contributions of a certain percentage of their overall
yearly income, while pensions are capped at a maximal amount. For
salaried workers, contributions are paid evenly by employers and employ-
ees. The calculation of individual old-age pensions depends on various
factors, including the medium insured income the insured person earned
during the total period subject to contribution. As of early 20174, the age
giving a right to old-age pension is 65-year old for men and 64-year old
for women. Full pensions require men and women to have respectively
fulfilled 44 and 43 years of contributions. When such years are lacking,
partial pensions, expressed in terms of a percentage of full pensions, are
served. The lowest full annuity is CHF 1,175 a month (for an annual in-
come up to CHF 14,100) and the highest, at CHF 2,350 per month (for an
annual income of CHF 84,600 and above).

For married couples or same-sex registered partners, joint pensions are
capped at 150% of the maximal single full annuity (OASI Art. 35). In set-
ting a fixed minimal vital amount granted to any insured person and cap-
ping pensions, solidarity with the less fortunate is a strong feature of
OASI (Message of the Federal Council, 10 November 1971, Federal Sheet
No 51, December 24 1971, FF 1971 11 1609: 1625; Greber 1984).

For dependent workers earning at least CHF 21,150 per year, Occupa-
tional Benefits Insurance (LPP) is mandatory (LPP Art. 2). Self-employed
workers and workers with lesser income can take out an optional insu-
rance governed by the same set of rules. Since LPP only sets guidelines

4 An overall review of the pension system, including a uniform pension-opening age
at 65, will be submitted to the Swiss people’s vote in September 2017

160

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Switzerland

and rules meant to harmonise the minimal mandatory regime, more
favourable regulations can be enacted in execution of the law (public-sec-
tor statutes, specific branches, specific employer or even specific cat-
egories of employees of the same employer). According to Cst. Art. 113,
the occupational benefits (2nd pillar) combined with OASI (1st pillar)
must enable the insured person to maintain an appropriate standard of liv-
ing. Both pillars aim at covering 60% of the insured person’s previous in-
come.

Contributions, set as a percentage of the insured salary, are borne by the
employer and the employee, at least to an equal amount. Annuities are di-
rectly related to the amount contributed in the insured person’s account.
Thus, while solidarity is a strong guide in OASI, the principle of individu-
al equivalence, or reciprocity, governs in LPP (Message of the Federal
Council, 10 November 1971, Federal Sheet No 51 of December 24 1971,
FF 1971 11 1609: 1625; Riemer-Kafka 2007).

Social Security in Case of Invalidity

Disability insurance (DI) and OASI were initially meant to be a single in-
surance (Valterio 2011). Together, they form the first pillar of contingency
planning at federal level. Thus, they share the same scope of coverage
(compulsory for all residents and/or workers in Switzerland), follow the
same protection purposes (guarantee basic needs) and obey the same rules
in terms of funding schemes.

While OASI covers the contingencies of old-age and death, DI ensures
protection in cases of invalidity. Under Swiss law, “disability/invalidity” is
an economic notion; for insured persons who were professionally active,
disability is understood as a permanent or lasting loss of all or part of the
insured’s earning capacity in suitable professional fields, when such loss
subsists after treatment or rehabilitation measures (Federal Law on the
General Part of Social Insurances Art. 7 and 8§ 1 [LPGA; RS 830.1]). For
the ones without financially-compensated professional activity, disability
is evaluated in terms of hindrance to the fulfillment of the insured person’s
usual activities (LPGA Art. 7 and 8§ 3). Minors are considered to have a
disability condition when damage to their health will most probably lead
to earning incapacity (LPGA Art. 7 and 8§ 2).

DI first aims at preventing, reducing or suppressing disability by means
of rehabilitation measures (DI Art. 1a let. a). Second, it pursues compensa-
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tion of financial prejudice due to invalidity through cash benefits (DI
Art. 1§a let. b).

The Disability Insurance has undergone three major changes since its
creation in 1959, restricting its criteria. The 1959 law on disability defined
invalidity as “the diminution of earning capacity presumed to be perma-
nent or long-term, resulting from an impairment of physical or mental
health from a congenital infirmity, illness or accident” (DI, former Art. 4).
In respect to the major changes since 1959, three moments are fundamen-
tal for the law enforcement and development: first of all the fifth revision
of DI introduced a new definition of invalidity, which is objectively mea-
sured by the competent authority (“il n’y a incapacité de gain que si [l’at-
teinte a la santé] n’est pas objectivement surmountable” [LPGA Art. 7§ 2])
and foresees an income for the insured depending on this assessment.

In addition, the fifth modification of the DI provided prevention and
support to people suffering from disability in order to prevent appearance
of psychological risk factors linked to the health condition or disability
(Geisen et al. 2008; Guggisberg et al. 2008). The sixth (DI 6a and 6b)
modification of DI introduced the argument ‘poorly used working capaci-
ty’ of the people living with disability (Bieri and Gysin 2011; Probst et al.
2015, 111-112). It also appended a periodic review of rents, including the
ones which had been permanently granted until then (DI Art. 8a). The
paradigm shifted from “compensation rents” to working “readaptation
rent” (Probst et al. 2015, 112). In other words, disability is now considered
systematically as reversible and the insurance aims to restore or improve
the earning capacity.

DI annuities are only served to the insured hindered at 40% of their
earning capacity or higher and in terms of quarters of rent depending on
the hindrance assessment (1/4 rent for invalidity between 40 and 49.9%,
1/2 rent between 50 and 59.9%, 3/4 rent between 60 and 69.9%, full rent
at 70% and higher; DI Art. 28§ 2). As of 2016, 241,000 rents were served,
90% of which were sickness-caused and mostly for psychological or back-
related health injuries; a striking 42% of requests are denied (Dossier as-
surances sociales 2017).

Federal government funding (46%) and uncapped social insurance con-
tributions are the main financing sources of the DI. In this scheme, soli-
darity is expressed both horizontally and vertically, the latter through taxa-
tion (general resources of the State) and individual contributions (Greber
1984). Disability benefits are also insured in the 224 pillar scheme and in
accident insurance.
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Solidarity and Mutuality: Swiss Mandatory Healthcare Scheme

In the Swiss healthcare system (Federal Law on Health Insurance
[LAMal; RS 832.10]), horizontal solidarity is very pronounced, for it is
based on universal coverage of all residents, which can be extended to
specific categories of workers residing beyond national territory (LAMal
Art. 3).

Healthcare is primarily governed by the principle of mutuality; similar
premiums are paid by each insured person within the same canton, irre-
spective of their income or access to benefits, and similar legally regis-
tered benefits are covered (Greber 1984; Baumann 2008). Contributions
are computed based only on the place of residence and not on socio-eco-
nomic indicators except for age and sex (Dispositions Transitoires de la
Modification du 21 décembre 2007 — Compensation des risques). Basical-
ly, the insured person covers health expenses up to personal excess (set by
default at CHF 300.-/yr) and a 10% share of all expenses beyond excess,
up to CHF 700.-/yr (LAMal 64§ 2).

Nevertheless, the Federal Court has affirmed that solidarity balances the
principle of reciprocity inherent in mutuality (ATF 116 V 345, c. 5b).
Thus, solidarity occurs in different forms in healthcare and certain groups
of insured persons benefit from particular conditions. For example, chil-
dren (under 18) are freed from excess, their share amounts to CHF
350.-/yr (LAMal Art.64§4) and they pay lower premiums (LAMal
Art. 61§ 3). Pregnancy and maternity-related expenses are free of shares
(LAMal 64§ 7). Moreover, LAMal Art. 65 states that cantons subsidise
premiums for low-income insured persons and hospital expenses are partly
covered by cantonal subsidies as well (Baumann 2008).

The Swiss healthcare system is semi-private, since the insured persons
can freely choose their insurer from a list of licensed companies (LAMal
Art. 4§ 1). This basic insurance notably covers treatments performed by a
doctor and prescribed medicines, hospital treatment costs on a general
ward, maternity costs, and other benefits under certain conditions — vacci-
nations, health examinations, etc. — (LAMal Art. 25). Most strikingly, den-
tal care is not covered under basic insurance conditions, except when
caused by specific situations (LAMal 31). Furthermore, optional supple-
mentary insurances allow the insured person to receive benefits that are
not covered in the basic insurance scheme (e.g. the supplementary insu-
rance for hospitalisation benefits insured access to private clinics and pri-
vate services in public hospitals).

163

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Eva Fernandez G.G. and Délia Girod

Social Protection in Case of Illness or Accident

Switzerland, most strikingly, knows no general social scheme for income
compensation in case of illness (Dupont 2014). Income coverage under
such contingencies is ruled by labour law, which illustrates solidarity be-
tween employers and employees.

Notable exceptions have been enacted for sick unemployed insured per-
sons in Cantons of Vaud and Geneva, who are covered thanks to special
contributions debited to daily allowances. Beneficiaries in these cantons
are thus the most protected persons by public legislation in Switzerland in
the event of illness. Public sector workers are also protected by law for
their work conditions are set in statutes.

Article 324a of the Code of Obligations (CO; RS 220), mandates the
employer “pay the employee his salary where the employee is prevented
from working by personal circumstances for which he is not at fault, such
as illness, accident, legal obligations or public duties” (Livewhat 2014,
405). Employers can decide to pay on their own or opt for a private insu-
rance scheme whose contributions are at least equally financed.

In the event of an accident, social security protection differs depending
on the existence and nature of the insured person’s work relationship. Fed-
eral Law on Accidents (LAA; RS 832.20) is only compulsory for salaried
workers and unemployed workers covered under LACI (LAA Art. 1a).
Optional insurance is available to self-employed workers (LAA Art. 4),
while people without paid professional activity are covered by LAMal
(see 2.7.5.3). LAA triggers benefits in kind (most notably medical treat-
ment) and in cash, such as daily allowances.

Coverage and contributions also depend on the material characteristics
of the contingency, for the LAA covers employment-related accidents,
non-occupational accidents and employment-related illnesses (LAA
Art. 6). Part-time workers are only covered for non-occupational accidents
when they work 8 hours per week or above for the same employer (LAA
Art. 8§ 2,). As for funding, employment-related illnesses contributions are
fully settled by the employer, non-occupational accidents contributions by
the insured person, and employment-related accidents contributions are
equally funded by both parties (Frésard-Fellay et al. 2015).

In this insurance scheme, reciprocity between contributions and bene-
fits is strongly implemented. Insured income determines the compensation
amount to be paid, and premiums are related both to insured income and
risks incurred by specific employers (LAA Art. 15 and 92). Solidarity
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traits are nonetheless present, since premium amounts cannot be influ-
enced by gender for non-occupational accidents, although statistically,
men are more prone to be subjected to this contingency (Baumann 2008).
Likewise, medical treatment is provided irrespective of the amount of con-
tributions paid (Baumann 2008).

In conclusion, workers are treated in a very different manner depending
on the contingency that occurred, whether in cases of illnesses or different
types of accidents and assimilated illnesses.

Solidarity towards Families: Complementary and Survivor Rents,
Maternity and Family Allowances

Solidarity expressed to families by single or childless insured persons
(Greber 1984) is crucial to several protection regimes and types of benefit.
It materialises in the entitlement to additional benefits for the insured per-
son’s family members without any additional contributions having to be
paid to access benefits.

For example, when elderly insured persons reach pensionable age, they
are entitled to complementary annuities, set as percentages of the amount
of the main rent, for their dependent children, until they attain the age of
majority or 25 if they are still enrolled as students or apprentices (OASI
Art. 22 and 25; LPP Art. 17). The same conditions apply in the case of or-
phan pensions, both under the first and the second pillar (OASI Art. 25;
LPP Art. 22§ 3).

Since DI and OASI were meant to be a single insurance when the con-
stitutional mandate was enacted, similar benefits are guaranteed in cases
of invalidity (see DI Art. 35 ff, which refer to the OASI). Moreover, in the
first pillar (OASI/DI), fixed enhancements are added to the yearly insured
income when the insured exercised parental authority over children or
took care of family members under certain conditions (yearly amount of
CHF 42,300; 20ASI art. 29sexies gnd 29septies; DI art. 36§ 2). In addition to
orphans’ annuities, survivors’ rents are allowed to widows, widowers and
surviving same-sex registered partners in the event of death of the insured.

In the first pillar, men and women are not subject to the same eligibility
requirements. Married women whose spouse is deceased are entitled to a
widow's pension if they have children. If they do not have children, they
are eligible if they are 45+ years old and were married for at least five
years before the death of their spouse. Under specific conditions, a pen-
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sion is also provided for divorcees whose ex-spouse has died (OASI
Art. 24a). Eligibility for men is focused on children: “men whose spouse
or ex-spouse has died are entitled to a widower's pension if they have chil-
dren under 18. The right to the widower's pension ends when the youngest
child reaches the age of 18”. (OASI Art. 24§ 2). Widows are granted life-
time annuities except in the event of remarriage.

In the 2™ pillar, widows, widowers and surviving same-sex partners are
all entitled to pensions based on the same conditions; they should have at
least one dependent child or be 45+ years old and have been married for
five years or more (LPP Art. 19, 20 and 22§ 2). When none of these condi-
tions are fulfilled, benefits are served as a single allowance of triple the
amount of a yearly annuity (LPP Art. 19§ 2). Other beneficiaries, notably
common-law partners, can be instituted through regulation by the pension
funds in accordance with the federal statute (LPP Art. 20a).

Cst. Art. 116 prescribes federal mandate to enact protection of families,
especially in the form of “family allowances and maternity-insurance”.
Consequently, federal law has been enacting income compensation since
2005 in the event of maternity (Loi fédérale sur les allocations pour perte
de gain en cas de service et de maternité [LAPG; RS 834.1). This income
compensation is restricted to professionally active women (LAPG
Art. 16b). Compensation is provided as a daily allowance for every work-
ing day of her maternity leave. The daily allowance is equal to 80% of the
average income received 6 to 12 months before the entitlement to materni-
ty allowances, yet capped at CHF 196.- (LAPG Art. 16e and 16f), and is
paid for a maximum duration of 98 days (LAPG Art. 16d). Funding is im-
plemented through additional contributions to the OASI scheme (LAPG
Art. 27). As such, all residents and/or workers and employees in Switzer-
land contribute to LAPG, even though it only benefits professionally ac-
tive mothers (Perrenoud 2015).

Cantons can improve protection by enacting specific provisions, such as
the provision of adoption allowances, sometimes paid to adoptive fathers
too, in most French-speaking cantons. Canton Geneva also provides ma-
ternity and adoption allowances up to 112 days and for a maximal daily
amount of over CHF 320.- (Loi instituant une assurance en cas de mater-
nité et d’adoption [LAMat; RS/GE J 5 07]).

Since 2009, a Federal Law on Family Allowances (LAFam) came into
force. Previously, family allowances, except for people in agriculture,
were only under cantonal jurisdiction. Self-employed and low-income par-
ents have been entitled to allowances under federal law since 2013
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(LAFam Art. 11§ 1 let. ¢ and 1§ 1bis). LAFam sets unified minimal stan-
dards for monthly allowance in all cantons: CHF 200 francs per child un-
der 16; vocational training allowance of CHF 250 per child between 16-25
years (LAFam Art. 3).

Cantons are entitled to enact more generous legislation, which has
again been the case in all French-speaking and a few German-speaking
cantons (see Table 3 below; LAFam Art. 3§ 2). Thus, in French-speaking
cantons, monthly allowances are higher, and birth and adoption al-
lowances have been enacted.

Table 3: Kind and amount of allowances according to cantonal laws

Canton Monthly Monthly Birth al- Adoption al-
child al- training al- | lowance lowance
lowance lowance

Zurich 200/250 250 - -

Bern 230 290 - -

Lucerne 200/210 250 1,000 1,000

Uri 200 250 1,000 1,000

Schwyz 220 270 1,000 -

Obwalden |200 250 - -

Nidwalden |[240 270 - -

Glarus 200 250 - -

Zug 300 300/350 - -

Fribourg 245/265 305/325 1,500 1,500

Solothurn | 200 250 - -

Basel-Stadt | 200 250 - -

Basel-Land | 200 250 - -

Schafthaus | 200 250 - -

en

Appenzell |200 250 - -

Outer

Rhodes

Appenzell |200 250 - -

Inner-

Rhodes

St. Gallen |200 250 - -
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Canton Monthly Monthly Birth al- Adoption al-
child al- training al- | lowance lowance
lowance lowance

Grisons 220 270 - -

Argovia 200 250 - -

Thurgovia |200 250 - -

Ticino 200 250 - -

Vaud 250/370 330/450 1,500 1,500

Valais 275/375 425/525 2,000 2,000

Neuchatel |220/250 300/330 1,200 1,200

Geneva 300/400 400/500 2,000/3,000 |2,000/3,000

Jura 250 300 850 850

Source: Adapted from Information Centre OASI/DI, Memento 6.08 on Family Al-
lowances (as on 1st Jan. 2017), p. 4.

Family allowances are financed through contributions set at a percentage
of the insured income under OASI (LAPG Art. 11). Contributions are paid
by employers or self-employed workers (and salaried workers when their
employers are not subject to contributions under OASI; Perrenoud 2015).
Family allowances for people deprived of compensated professional activ-
ity are usually fully financed by the cantons (LAFam Art. 20§ 1), some-
times partly supported by communes (Perrenoud 2015). Other family-re-
lated benefits are discussed below.

Social Security in Case of Unemployment

Swiss solidarity towards unemployed people is not one of the most de-
veloped in Europe, because the unemployed population is constantly
changing and the unemployment rate is low?> (Giugni et al. 2014). Unem-
ployment Insurance is regulated by a federal law (Loi fédérale sur I'assur-
ance-chomage obligatoire et 1'indemnité en cas d’insolvabilité [LACI; RS
837.0; last revision 2011]).

5 Swiss and OECD statistics differ for Switzerland only qualifies as unemployed per-
sons who have been registered at Regional employment offices (LACI Art. 10§ 3).
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While Cst. Art. 114§ 2 let. ¢ expressly mentions that self-employed per-
sons may insure themselves voluntarily, this option has not been enforced
under the actual scheme. LACI is mandatory for every salaried worker and
financed by equal contributions between the employer and the employee
(LACI Art.2). An additional contribution of 1%, called “solidarity per-
centage” is required for incomes over CHF 148,200 per annum. To access
benefits, a contribution period of at least 12 months within 24 months is
mandatory (LACI Art. 13). LACI provides benefits equivalent to 80% of
the income for beneficiaries with children and 70% for those without chil-
dren, with a capped amount of about CHF 455 (CHF 398 when 70%) per
working day.

A waiting period is set before access to allowances, depending on the
insured income and familial expenses of the insured (LACI Art. 18). With-
out a child under 25 years old, the shortest period before receiving the al-
lowances is five days, if the worker’s income was under CHF 60,000 per
year, and the longest is 20 days for a worker with an income over CHF
125,000 per year.

The main criteria to receive LACI is employability: “[someone who is]
ready, able and qualified to accept reasonable work and to participate in
integration measures” (LACI Art. 15). Every person over 30 years old is
“required to immediately accept any job that corresponds to their experi-
ence and education, while unemployed persons below the age of 30 are re-
quired to accept any job, irrespective of suitability to their competences
and experiences (LACI Art. 16)” (Livewhat 2014, 397). Cantonal unem-
ployment benefits are prevalent in cantons with high unemployment rates:
mostly the French-speaking cantons, Zurich and Schaffhouse (Bertozzi
and Bonoli 2003, 27).

Although it is a contribution-based scheme with high reciprocity, verti-
cal solidarity notably appears in capped benefits while contributions rest
on all of the worker’s salary. Specific solidary provisions have also been
enacted for certain groups of insured persons. For example, LACI
Art. 13§ 2 enumerates circumstances where certain periods are assimilated
to contribution periods to secure the insured person’s access to benefits
(people who could not reach 12 months of contributions, notably due to
sickness, military or civil-service or maternity). Likewise, certain groups
of people are freed from contribution requirements, such as surviving
spouses compelled to look for work because of their spouse’s death (LACI
Art. 14).
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Non-Contributory Benefits

The purpose of non-contributory benefits differs from the one pursued by
insurance-based protection regimes. While the latter are conceived as a
substitute-income scheme, the former aim at fighting extreme poverty
(Beveridge’s “Freedom from Want”). As such, non-contributory benefits
are fully covered by public powers, through direct or indirect taxation, and
thus reflect the People’s will to act in solidarity with a selected part of its
population (Greber 1984).

In the Swiss legal order, non-contributory benefits are embedded in sev-
eral regimes, whether as separate laws or as provisions within an other-
wise insurance-based law. Altogether, these benefits are considered as so-
cial aid in a broad sense.

The first of those regimes, is the one of complementary provisions
(CP). When, in spite of pensions under both pillars, fundamental needs are
not covered, complementary provisions can be served at federal (Loi
fédérale sur les prestations complémentaires a I'AVS et a 1'Al [LPC; RS
831.30) and cantonal levels. As such, CP can be considered as an attempt
at providing minimum income guaranteed to specific insured persons be-
longing to the national community (J6hl and Usinger-Egger, 2016). In par-
ticular, it is important to mention that, contrary to the benefits they top-up,
CP are not subject to exportation, but can only be received by residents.
As of 2016, 278,000 persons benefitted from CP (Dossier assurances so-
ciales 2017).

CP reflect the people’s will to guarantee freedom from want in case of
old-age, death of family support (Greber et al. 2010) or invalidity (Cst.
Art. 112a). As non-contributory benefits, CP are fully financed by public
powers through general taxation. Perceived CP are strikingly, in general,
not subject to individual taxation. Benefits are served in the form of annu-
al complementary provisions, financed to 5/8" by the Confederation and
3/8% by the cantons, and of reimbursement for healthcare (including dental
care) and invalidity expenses, fully supported by the cantons (LPC Art. 13
and 16).

Cantons can develop more generous regulations on the matter, which
have been enacted in most cantons. For example, Canton of Geneva, cov-
ers additional health-related expenses according to its own regulation
(Reglement relatif au remboursement des frais de maladie et des frais
résultant de l'invalidité en matiére de prestations complémentaires a 1'as-
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surance-vieillesse et survivants et a l'assurance-invalidité [RFMPC;
RS/GE J 4 20.04)).

Moreover, a few cantons have notably enacted CP for families, granted
in case of insufficiently income to cover basic household needs (Ticino
[1997], Solothurn [2010], Vaud [2011], Geneva [2012]; while other can-
tons have enacted such legislation for a limited time period after child
birth). In Cantons of Geneva and Vaud, selected parents are thus entitled
to specific CP, including capped reimbursement for childcare and school
tutoring expenses (Loi sur les prestations complémentaires cantonales
[LPCC; RS/GE J 4 25]; Loi sur les prestations complémentaires can-
tonales pour familles et les prestations cantonales de la rente-pont [LPC-
Fam; RS/VD 850.053).

Another example of non-contributory benefits is the allowance for
functional impotence set out in different insurance regimes. The choice of
applicable law depends on the nature of the contingency related to the
functional impotence (old age [OASI], disability [DI], accident [LAA]).
This cash benefit means to cover the need, induced by a health injury, for
constant support or surveillance by a third party to perform basic actions
of daily life (getting dressed, eating, etc.). The allowance is fully support-
ed by the Confederation in case of old-age or invalidity related to func-
tional impotence (OASI Art. 102§ 2; DI Art. 77§ 2).

Other various means-tested benefits, including housing benefits and al-
imony advances, are contained in social aid in a broader sense. The latter,
when unreimbursed by the debtor, are supported by public sectors at sub-
federal level. As an illustration, in 2015, 51,171 persons received alimony
advances in Switzerland (Federal Statistical Office).

At cantonal level, social aid provisions have been enacted for unem-
ployed people. In Canton of Geneva, special publicly-supported benefits
are provided by the cantonal Unemployment Law (Loi en mati¢re de
chomage [LMC]; RS/GE J 2 20), which includes return-to-work al-
lowances (“allocations de retour a I’emploi”, in force since 2008), re-qual-
ification professional internships (“stages de requalification profession-
nelle”, in force since 2012) and solidary jobs (“emplois de solidarité sur le
marché complémentaire de I’emploi”, in force since 2015).

Last but not least, regulation on social aid most prominently embodies
the People’s mandate to the legislative body to fight poverty. The funda-
mental right to human dignity is recognised (Cst. Art. 7). Persons in need
and unable to provide for themselves have the constitutional right to assis-
tance and care, and to the financial means required for a decent standard
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of living (Cst. Art. 12). Consequently, social aid is subsidiary to any other
form of financial support (social and private insurance, savings, family,
etc.; Perrenoud 2015).

Social aid is conceived as a programme, including financial support, in-
dividual support measures (such as advice and orientation) and action
plans for the beneficiaries’ social and professional reinsertion. As a con-
tract between the State and the individual, infringement of its conditions
raise sanctions, including reductions in financial support to the minimum
vital amount complying with Cst. Art. 12 (Report of the Federal Council
of 25 Februrary 2015, “Aménagement de I’aide sociale et des prestations
cantonales sous condition de ressources: Besoins et possibilités d’inter-
vention”, p. 27). According to the latest statistics, 3.2% of the Swiss per-
manent resident population benefits from social aid financial support
(265,626 persons; Federal Statistical Office: results for 2015).

At federal level, the law contains no material provisions but only estab-
lishes cantonal jurisdiction based on residency and coordination in case of
intercantonal intervention (Cst. Art. 115; Loi fédérale sur la compétence
en mati¢re d'assistance des personnes dans le besoin [LAS; RS 851.1]).
The cornerstone principle is one of absolute subsidiarity of social aid by
any other means, including family support. Specific groups of residents
are protected through topical regulations, which sometimes create a fed-
eral competence on the matter (such as assistance for asylum-seekers and
refugees lodged in federal centres).

In general, cantons are solely competent to determine their own regula-
tions and the amounts granted to beneficiaries. In order to reduce cantonal
disparities, the Swiss Conference of Social Aid Institutions had adopted
general recommendations to set guidelines on the matter (SCSAI Norms).
These soft-law tools aim at guiding regional action and may be imple-
mented in cantonal provisions.

Recommendations cover concepts and purposes of social aid, types of
benefits, conditions, sanctions and methods of means assessment. Thus,
for example, savings above CHF 4,000 should bar access to social aid for
an individual (SCSAI Norm 2.1). Financial support is generally subject to
reimbursement when the beneficiary’s personal situation has improved,
which can be perceived as exercising a negative effect on individual effort
to break out of the system.
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Conclusion

Swiss institutional solidarity stands under the Helvetic values of consen-
sus, direct democracy and federalism. In general terms, the political and
territorial complexity of the Swiss State is translated within the develop-
ment of its Welfare State. The constitutional provision related to access to
social security (Cst. Art.41) does not ensure rights to the social schemes.
The right to social security is not automatic; supplementary executional
laws are key to gaining rights and for the implementation of the schemes
at cantonal level. As seen in Table 1, the political values of federalism, di-
versity and democracy have strongly affected the adoption of the social
schemes.

Solidarity pairs with individual and collective responsibility. Attach-
ment to this value is so deep, that since a constitutional revision of 2010,
improper claim of solidarity-based benefits (social insurances or aid) gives
ground for loss of resident status and deportation of foreign residents (Cst.
Art. 121§ 3 and 5). Swiss insurance schemes have of late strengthened
their anti-fraud and abuse provisions, allowing private investigator-led
surveillance®.

Finally, federal diversity also contributed to the creation of complemen-
tary insurance based schemes at cantonal level (e.g. Cantons Geneva and
Vaud have created a complementary insurance for unemployed people suf-
fering from illness) and to the substantial variation of cantonal comple-
mentary provisions. In this respect, the cantons of Geneva, Soleure, Tessin
and Vaud are the only ones accounting for complementary family provi-
sions based on a logic of means-testing and child-care responsibilities.

6 In 2016, Switzerland was held in violation of Art. 8 and 6§ 1 of the European Con-
vention on Human Rights by the European Court of Human Rights for such a prac-
tice led secretly by a private accident insurer, in particular for lack of sufficient le-
gal basis. ECHR, 18.10.2016, Case of Vukota-Boji¢ v. Switzerland, n° 61838/10.
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The United Kingdom

Tom Montgomery and Simone Baglioni

Introduction

Solidarity has been a key ingredient in the existence of the United King-
dom (UK) as a single political entity since its inception. As a pluri-nation-
al state (the country brings together four different nations: England, Scot-
land, Wales and Northern Ireland), the UK has had to find a balance be-
tween what would otherwise be competing solidarities located at different
geo-political levels. Infra-national solidarity (e.g. solidarity among Scot-
tish or Welsh people) must be combined with cross-national forms of soli-
darities (e.g. Scottish towards Welsh), as well as with a supra-national sol-
idarity (e.g. Scottish towards British).

A complex system is therefore necessary to sustain these forms of soli-
darities at different geo-political levels and has been developed through
specific institutions and policies. In this chapter we focus on some of these
key political-institutional factors, and we discuss how recent political-in-
stitutional and political-economic developments are challenging them.

From a political-institutional viewpoint, solidarity among constituting
‘nations’ has been maintained through a mechanism of power sharing (de-
volution) enabling mediation between the need for national (Scottish,
Welsh, English, Northern Irish) sovereignty and supranational (British) in-
terests. Therefore, political power and representation are divided between
national (devolved assemblies and governments) and supranational
(British) levels with the acceptance of all parties for the Westminster Par-
liament (as opposed to national assemblies) being the preeminent political
institution. The Westminster Parliament is an institution which has been
able to find, out of the national flavours of solidarity, the necessary ‘supra-
national’ synthesis. At the top of this institutional multi-layered system of
solidaristic ties stands the monarchy as its supreme guarantor.

From a social-political point of view, this complex web of solidarities
has been maintained via the development of the welfare state, namely the
establishment of a public health care system, along with public pensions
and insurance programmes that have been in place from the early decades
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of the 20t century. In the UK, like elsewhere, the welfare state as a set of
redistributive policies has been a key tool in the promotion of national and
supranational identity building, and therefore as a way to create solidarity
among citizens. In fact, citizens allow a redistribution of their resources to
happen so far as they perceive each other as members of the same group
or nation (Miller 1995). Moreover, in the UK the development of the wel-
fare state as a tool for building a British identity has replaced the vanish-
ing “British empire” which had been a key-tool of identity building in ear-
lier centuries (Williams 1989).

However, such solidarity-creating mechanisms are being seriously chal-
lenged by political and political-economic issues. These challenges seem
to be a catalyst for the robust revival of national solidarities at the expense
of supranational (British) ones.

One of the most salient of such challenges comes from a failure in the
political institutional mechanisms designed to mediate claims for national
sovereignty with supranational (British) interests. In fact, the devolution of
power occurring from the end of the 1990s has come under intense scruti-
ny in recent years in terms of its capacity to allow national communities to
have their voice and interests represented by supra-national (British) deci-
sion making. As a consequence, in Scotland in 2014, there took place a
referendum for one of the constituting nations of the UK to become inde-
pendent from the UK, and although the vote was lost by those supporting
independence, the event has shaped the political landscape in Scotland ev-
er since. Similarly, another form of supranational solidarity which in the
meanwhile had been established between the UK and other European soci-
eties (namely the solidarity based on the European Union) came under
pressure as a legitimate system of redistributing resources across the conti-
nent, with the British people having opted through a popular majority vote
in 2016 to leave the European Union.

Consequently, solidarity issues have taken a central position not only in
the political-institutional history of the country, but also in contemporary,
socio-political affairs, given the relevance of the challenges posed against
solidarity within the UK as a pluri-national country, and between the UK
and supranational forms of solidarity which had been embodied by the
European Union.

This chapter discusses key political institutional features in the UK un-
derpinning solidarity: we begin with the constitutional setting; we then
discuss the socio-cultural dimensions of solidarity; subsequently we dis-
cuss devolution arrangements; and finally we discuss how current politi-
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cal, social and economic challenges are threatening the very existence of
the multi-layered system of solidarity that has held the UK together thus
far.

The Constitutional Setting

One of the defining features of the UK constitution is that unlike many of
its counterparts in Europe it is not codified. Therefore as no single docu-
ment of reference for citizens exists, the constitution must be read using
various sources such as statute law, common law, conventions and ‘works
of authority’ (Norton 2015). On the one hand, the uncodified nature of the
constitution obviously raises issues of clarity in terms of citizens under-
standing their rights, but on the other hand this has been regarded by some
as an advantage, providing flexibility and enabling the constitution to
move with the times. These issues are addressed by Bogdanor et al. (2007)
who identify two key explanations as to why the UK has no codified con-
stitution. Unlike many of its counterparts in Europe or the USA, there has
never been a ‘constitutional moment’ (Bogdanor et al. 2007, 500) when
the framework used to govern a country has required clarification: even
when the Parliament of the United Kingdom of Great Britain was created
following the 1707 Act of Union, this remained located in London and
adopted many of the characteristics of the existing English Parliament.
Furthermore, Bogdanor et al. (2007) explain that aside from this historical
explanation, there is also a conceptual reason, namely that the primary
constitutional principle of the land has been the sovereignty of Parliament,
indeed Bogdanor, Khaitan and Vogenauer claim that the British constitu-
tion can be summed up in eight words, “what the Queen in Parliament en-
acts in law” (Bogdanor et al. 2007, 501).

Therefore, understanding the entrenchment of the principle of solidarity
within the UK constitution is made difficult by the lack of a codified con-
stitution. We have to trace it back through the UK conventions and Acts of
Parliament.

Efforts to understand some modern forms of legislation which may pro-
mote or instil solidarity in UK society must really begin with the blueprint
for a different society in post-war Britain, exemplified by the Social Insu-
rance and Allied Services report by the economist Sir William Beveridge
in 1942 which, although never mentioning the word ‘solidarity’, recog-
nised ‘five giants’ that were obstacles on the road to postwar reconstruc-
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tion, namely want, disease, ignorance, squalor and idleness and outlined a
renewed relationship between the state and the individual, where in return
for a contribution from the individual, the state would offer social security.
Widely considered as having laid the foundations for the modern welfare
state in the United Kingdom the ‘Beveridge Report’ would go on to be
utilised by the postwar Atlee government to inform a number of signifi-
cant pieces of legislation including the National Insurance Act 1946, Fam-
ily Allowances Act 1945 and the Pensions (Increase) Act 1947 and re-
mains a reference point in debates concerning welfare in the UK (Titmuss
1951; Townsend 1954; Timmins 2001).

In terms of developing a sense of solidarity (although, again, with no
explicit mention of solidarity) another crucial example stems from the Na-
tional Health Service Act 1946 which established a universal healthcare
system, free at the point of use. Indeed the solidaristic element of the Na-
tional Health Service is perhaps best summed up by its architect, the
Labour Minister Aneurin Bevan who asserted that, ‘illness is neither an in-
dulgence for which people have to pay, nor an offence for which they
should be penalised, but a misfortune, the cost of which should be shared
by the community’ (Curtis 2015). Over the decades the role of the NHS
has been a source of much debate, particularly during the 1980s and 1990s
when there were efforts to introduce market style reforms into the delivery
of healthcare (see Klein 2013), nevertheless the basic principle that health-
care should be free at the point of use has remained steadfast and one of
consensus.

The universalism which characterizes the NHS has also been a feature
of other aspects of the welfare state since its inception including family al-
lowances (which evolved into Child Benefit) and was offered to all fami-
lies with children as well as the state pension offered to all retirees, re-
flecting the objective set out by the Beveridge Report to offer support
‘from cradle to grave’. However as public spending has contracted since
the turbulence of the crisis and austerity has manifested itself in policy
discourses which question the ‘affordability’ of welfare benefits, chal-
lenges to the universalism of some benefits have been made. This has re-
sulted in one of the foundation benefits of the postwar settlement, Child
Benefit, being effectively reformed into a means-tested benefit where
households with at least one higher rate tax payer (those earning above
£50,000) see their child benefit reduced through a new ‘High Income
Child Benefit Charge’ and withdrawn completely once earning £60,000.
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Therefore, although the NHS has been one of the areas of spending pro-
tected from the austerity measures implemented since 2010 other aspects
of the welfare state have been far more exposed to cuts in public expendi-
ture, including the introduction of a ‘benefit cap’ which limits the amount
of welfare working age people can receive (Kennedy et al. 2016). Indeed,
some research claims that without significant investment and support to
tackle inequalities entrenched by austerity and the pressure on services
caused by an ageing population, the UK welfare state may struggle to
overcome the ‘double crisis’ (Taylor-Gooby 2013) it currently faces.

Although the absence of a codified constitution in the UK deprives us
of the opportunity to highlight an explicit expression of solidarity, when
examining the solidarity that is operationalised through the welfare state
there can be little doubt what is at stake in a time of crisis and austerity.
Solidarity becomes manifest through the collective efforts to overcome so-
cietal challenges such as the five giants identified by Beveridge and is ex-
pressed through forms of support and supportive institutions which are
universalist, such as the NHS. On a practical level this is underpinned by a
system of taxation and redistribution but is more fundamentally built upon
an understanding of what T.H. Marshall described as ‘social citizenship’:

‘from the right to a modicum of economic welfare and security to the
right to share to the full in the social heritage and to live the life of a civi-
lized being according to the standards prevailing in the society (1950,
11)’.

The Socio-Cultural Dimensions of Solidarity

One way to understand the principle of solidarityin the UK is to compre-
hend how it is practiced. Moreover, the diverse and fragmented nature of
the organisations which engage in the practice of solidarity in the UK pro-
vides us with an insight into the variegated nature of solidarity in contem-
porary Britain. Thus to fully understand solidarity in UK society requires
an appreciation of the diversity of solidarity both in society and the econo-
my but also as a response to crisis and austerity.

One way in which the practice of solidarity in the UK is perhaps best
exemplified is through the work of the voluntary sector. The term volun-
tary sector is often used as a catch-all word for organisations but a term
equally used is that of the ‘third sector’, indeed the question of terminolo-
gy has been one that has been addressed in extant research (Kendal and
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Knapp 1996; Alcock and Kendall 2011). Nevertheless neither term suc-
ceeds in capturing the diversity of these organisations which range in size,
scale of activity and degree of formalisation. Voluntary organisations in
the UK range from very small informal grassroots initiatives in local com-
munities to large national charities and these organisations operate across
a range of issues. According to the National Council for Voluntary Organi-
sations (NCVO) there are over 160,000 voluntary organisations operating
across the UK in areas such as culture, health, employment, housing, edu-
cation and the environment!. Moreover, although these organisations may
be considered as a locus of solidarity where people volunteer their time
and skills, we must recognise the extent to which a number of voluntary
organisations in the UK are also employers, with over 850,000 people
making up part of the paid workforce of the voluntary sector. What we can
establish from this is the extent to which solidarity exercised through the
voluntary sector is well established enough in the UK to support a consid-
erable workforce.

One of the areas of society in the UK where there is an explicit usage of
the term solidarity is perhaps best recognised through the trade union
movement where the word continues to signify comradeship between
workers and trade unions operating across various sectors. At present there
are over fifty trade unions in the UK representing over five million work-
ers, unions which are also affiliated to the Trade Union Congress an um-
brella organisation formed in 1868 which acts as the voice of the labour
movement?. Despite its rich history and continued role in organising work-
er solidarity, perhaps the scarce use of the term in contemporary political
and policy discourses in Britain can in some part be attributed to the de-
cline of trade union membership (Department for Business, Innovation
and Skills 2016) following a process of deindustrialisation which reached
a pinnacle in the 1980s when the trade union movement and specifically
the miners, were in open confrontation with the Thatcher Government.
Despite this decline in membership, the activism of trade unions remains
one area of contemporary society where solidarity is a term that is articu-
lated openly and continues to have particular resonance (see Cohen 2006;
Freeman and Pelletier 1990; Mcllroy 1995; Fernie and Metcalf 2005).

1 https://data.ncvo.org.uk/a/almanac17/scope-data/
2 https://www.tuc.org.uk/britains-unions
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Trade unions are not however the only organisations which opera-
tionalise solidarity in the economy. A prime example of other forms of
solidarity in the economy stems from the emergence of the cooperative
movement in Britain. In the nineteenth century the endeavours of the
‘Rochdale pioneers’ in Lancashire as well as the community built by
Robert Owen in New Lanark promoted the idea of solidarity through co-
operative enterprise, reflecting a vision of a better society. Moreover, the
impact of the cooperative movement continues to be felt in UK society to-
day with sector representatives reporting that over 6,500 cooperatives are
currently operating in the UK today, employing over 200,000 people3.
Therefore although solidarity is a term which seldom forms part of the dis-
course in the UK regarding economic policy, this does not mean that the
principle of solidarity is not being practiced within the UK economy.

Although there are examples, as outlined above, where solidarity is re-
flected in a functioning economy, there is also evidence in the UK of the
role played by solidarity when the economy is not functioning properly.
One example of this solidarity, through the rise of ‘food banks’, has
emerged against the backdrop of the financial crisis and the austerity mea-
sures which followed, particularly those cuts to the welfare state. Food
banks in the UK offer free basic foods to those experiencing hunger and
destitution and depend on the donations of food made by members of the
public and the organisation of distribution is frequently reliant upon vol-
unteers. Concerns regarding the rising costs of living for the poorest in so-
ciety, particularly those in low paid employment and those in receipt of
benefits (APPG Hunger 2014) have been mirrored in the Scottish Parlia-
ment where the Welfare Reform Committee has claimed that ‘there is a di-
rect correlation between the Department of Work and Pensions welfare re-
forms and the increase in use of food banks’ (Scottish Parliament 2014,
14). One of the leading charities involved in establishing food banks
across the UK, the Trussell Trust, have reported that in 2010-2011 the
number of people provided with three days emergency food (the standard
level of support offered by Trussell Trust food banks) was 61, 468. These
numbers then rose to 346, 992 in 2012-2013 and in 2013-2014 reached
913, 138 (Trussell Trust 2015). The link between austerity and the rise of
food banks has been captured by extant research (Loopstra et al. 2015) and
has also highlighted the renewed role of Churches in voluntary life in

3 http://reports.uk.coop/economy2016/
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Britain through their involvement in supporting food banks (Lambie-
Mumford 2013). Therefore the rise of food banks as a form of solidarity in
the UK reflects not only the impact of welfare state retrenchment but also
highlights how cuts to public budgets can also reshape the expression of
solidarity and the actors involved.

The Evolution of Solidarity in the UK

In the 2010 UK General Election, dominated by the debate over how to
address the financial crisis, one central plank of the Conservative Party
manifesto was that of the ‘Big Society’. This strategy was widely regarded
as an attempt by the Conservative leader David Cameron to distance him-
self, at least rhetorically, from the perception of the Conservative Govern-
ment of the 1980s led by Margaret Thatcher who claimed during her pre-
miership that, ‘there was no such thing as society’ (Keay 1987). The com-
mitment to the Big Society by the Conservative Party involved, ‘social re-
sponsibility, not state control, the Big Society, not big Government’ (Con-
servative Party 2010, 35). The message conveyed in the manifesto and in
their campaign suggested a link between the ability of the country to bal-
ance its budget and the strength of civil society in tackling social prob-
lems. Further still, the root causes of poverty and inequality in the UK
were framed not as a consequence of market failure or cuts to public bud-
gets, but instead excessive public spending by the previous Labour Gov-
ernment, an assertion that has not gone unchallenged (Kisby 2010).

Despite not winning an overall majority in the UK General Election of
2010 and entering into a Coalition Government with the Liberal
Democrats, the newly elected Conservative Prime Minister David
Cameron made clear his enthusiasm for the concept of the Big Society
shortly after his election during a high profile speech in Liverpool where
he stated his hope that when people looked back at the period from 2010
onwards they would say, ‘in Britain they didn’t just pay down the deficit,
they didn’t just balance the books, they didn’t just get the economy mov-
ing again, they did something really exciting in their society’ (Prime Mini-
ster’s Office 2010).

The key values underpinning the type of community solidarity pursued
by the Big Society were claimed by the Prime Minister to be liberalism,
responsibility and community empowerment. These values were to be
manifested through a greater level of voluntarism, including paving the
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way for charities, private enterprises and social enterprises to be much
more involved in the running of public services, all of which were to be
encouraged by the Coalition Government. To some extent this can be seen
as an attempt by the Government to bridge the gap which may emerge
when cutting welfare spending by appealing to a sense of public duty, a
strategy which set the Conservative led Government apart from their pre-
decessors both in the Labour Government which emphasised its commit-
ment to the public sector and the previous Conservative Governments
which valorised individualism (Smith 2010).

The actual success of the Big Society in meeting its objectives has how-
ever been mixed to say the least. In the final of a series of audits of the Big
Society conducted by Civil Exchange (a civil society ‘think tank’), the re-
port’s authors conclude that overall the initiative has failed, citing amongst
other things, the domination of market based solutions via large private
enterprise in the expansion of choice in public services, little evidence of
the much promised decentralisation, a failure to provide targeted support
to the poorest communities and a failure to build any real partnership be-
tween Government and the voluntary sector. These findings are further re-
flected in the report’s conclusion that, ‘the Big Society might have been
expected to result in a more united and better society — but so far the signs
are of a more divided one’ (Slocock et al. 2015, 7). The conclusion that
the UK is a more divided society does however require more evidence
than the failure of one initiative, regardless of how prominently that initia-
tive was supported by Government.

The Precariousness of ‘British’ Solidarity?

The campaigns which preceded and have to some extent continued since
the decision of the UK electorate to vote to leave the European Union not
only opened a huge debate surrounding the future relationship of Britain
with its European neighbours but has also again revealed the fragility of
the relationships between the constituent nations of the UK.

The UK has experienced a shift in recent years from a much centralised
system of power at Westminster to one that has witnessed political devolu-
tion to different constituent nations in Scotland, Wales and Northern Ire-
land. Although the processes of devolution occurred within a very similar
timeframe, the actual powers that have been devolved and reserved (that
is, retained at Westminster) have diversified over the years and thus leaves

187

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Tom Montgomery and Simone Baglioni

the UK with an ‘asymmetric’ form of devolution. One key illustration of
this has been the relatively scarce degree of devolution that has been un-
dertaken in the largest constituent nation of the UK, England, which via a
referendum, rejected the establishment of regional assemblies. Neverthe-
less, England has witnessed some devolution and this is perhaps most
prominently represented by the creation of a directly elected Mayor of
London following a referendum.

The asymmetric nature of devolution in the UK makes for a complex
polity that is constantly evolving and adapting to new demands for power.
Constitutional issues have for some time been reflected over the years by
the election of MPs from parties such as Sinn Fein and the DUP in North-
ern Ireland, Plaid Cymru in Wales and of course the 2015 election of 55
(out of Scotland’s 59 MPs) representing the SNP at Westminster. Such a
trend unveils in fact what could be a dysfunctional, in the long term, effect
of the institutional mechanisms (devolution) created to maintain infra-na-
tional solidarity, when coupled with policy divergences that are at their
peak with the Conservative Party in control of Westminster, as peoples liv-
ing in the ‘devolved’ nations seem to consider their interests and ideas to
better protected and promoted by nationalistic politics.

Moreover, the distribution of votes to leave the European Union have
served to further emphasise the fragility of ‘British’ solidarity with two
constituent nations — namely Scotland and Northern Ireland — voting to re-
main in the European Union whilst England and Wales voted to leave.
These are results which have raised the prospect not only of another inde-
pendence referendum in Scotland (Scottish Government 2016) but also
raised the prospect of a renewed debate on Irish unity (Halpin 2016).

Therefore although contemporary UK politics has been marked by the
debate surrounding future relations with European neighbours, the post-
Brexit landscape has refuelled the debates on the future of the United
Kingdom, leading to calls for greater equality between the constituent na-
tions including radical constitutional reform in the shape of federalism
(Carrell and Walker 2016). Should the pursuit of equality come to the fore
in efforts to strengthen the fragile solidarity of the UK constitutional set-
tlement then this to some extent would mirror similar endeavours to bol-
ster the social solidarity of UK society through efforts to establish greater
equality through legislation.
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Conclusion

The UK has been for sometime a paradigmatic example of how a polity
can develop through a multi-layered system of social, political and econo-
mic solidarities. As a pluri-national country, it has managed to combine
national-based solidarities (English, Scottish, Welsh and Northern Irish)
with a supranational one (British), and even to allow such a pluri-soli-
daristic community to embrace a further layer of supra-national solidarity
through its membership of the European Union. This has been made possi-
ble by the mutual reinforcing effect of political-institutional arrangements,
such as the sharing of political authority (and economic resources) be-
tween national and supra-national bodies, the development of a welfare
state securing the redistribution of resources across nations and social
classes, and the guarantor role of the monarchy in the constitution.

However, some of the mechanisms that have underpinned cross-nation-
al solidarity for so many years are now heavily challenged and conse-
quently the basic framework of solidarity that has held together the UK is
now at risk. Political-institutional arrangements such as power sharing
among different nations and territorial-political actors have been closely
scrutinised in their capacity to represent the range of interests and voices
to the point that one of the constituent components of the UK, Scotland,
has sought independence from the UK through a referendum. Another
key-political institution that has guaranteed solidarity, such as the welfare
state, has been curtailed by austerity policies following the financial and
economic crisis. Finally, supranational solidarity in the form enshrined by
the UK membership of the European Union has collapsed following the
country’s decision, through a referendum held in June 2016, to vote to
leave.

To conclude, the solidarity infrastructure that has sustained the UK as a
pluri-national polity for centuries is revealing new cracks which expose a
precarious equilibrium and consequently a great deal of uncertainty re-
garding the long-term consequences for both state and society.
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Solidarity in the European Union in Times of Crisis: Towards
“European Solidarity”?

Ester di Napoli and Deborah Russo’

Introduction

This chapter presents legal principles and provisions and policies adopted
within the European Union, and also considers the commitments undertak-
en by member states, derived from both customary rules and treaties. Spe-
cial attention will be devoted to solidarity as it is addressed by the found-
ing treaties, as they developed within the framework of international and
human rights law. It also explores the relevant case law of the Court of
Justice of the European Union (CJEU) — which is endowed with the power
to ensure the correct and uniform interpretation of EU law and to assess
member states’ compliance with EU obligations.

Following the paths of European integration, member states are increas-
ingly called to share responsibility and to handle issues with a solidarity-
inspired approach when dealing with economic, financial, social, and hu-
manitarian challenges affecting Europe since early 2008.

1 Paragraphs 1 (Introduction) and 5 (Towards a model of “European Solidarity”?
Concluding remarks) are the result of a joint reflection by the Authors. Paragraphs
2 (The context of European solidarity: social, economic and political challenges), 3
(Solidarity in the European Union; Horizontal solidarity; Horizontal solidarity in
the Treaties, Vertical solidarity; Vertical solidarity and the EU in the human rights
perspective; Solidarity via ‘minimum harmonisation’?) and 4 (Unemployment; So-
cial protection of workers and inactive citizens between national and European sol-
idarity; EU strategy to contrast unemployment) have been written by Ester di
Napoli. Paragraph 4 (Disability; Equal treatment and Immigration/Asylum; Article
80 TFEU: scope and implications; The critical aspects of the system of Dublin, Sol-
idarity in asylum seeking) by Deborah Russo.
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The Context of European Solidarity: Social, Economic and Political
Challenges

In the last decade, the European Union has faced a series of events that
have put the idea of European solidarity under considerable strain. In par-
ticular, its member states and populations had to first face a deep financial
and economic crisis, followed by rounds of austerity policies, compound-
ed by massive influxes of migrants forced to flee from the Syrian war and
geo-political instability in the Middle-East. These events have afforded
opportunities to European institutions and member states, as well as to the
European demos, to commit to fiscal and economic solidarity and/or to
take joint responsibility for the many refugees and migrants. However, this
series of events has also provided an opportunity to challenge the idea of
European solidarity as announced in European principles, norms and at-
tached values.

On the one hand, since late 2008, after the banking crisis was triggered
by Lehman Brothers’ bankruptcy, a global recession has affected the
whole European Union, albeit unevenly, with some countries suffering
more than others. Looking at growth in gross domestic product (GDP) be-
tween 2007 and 20112, the crisis has just slightly affected countries such
as Austria, Germany and Poland, as well as Sweden (and Norway — out-
side the EU), Belgium, Slovakia and Malta. The crisis had a stronger im-
pact on countries such as Denmark, Hungary, Italy, Slovenia and the UK.
Some Southern European countries and the Baltic ones have been severely
hit by the economic and financial crisis, which has been combined in some
cases, namely in Greece, Italy and Spain, with dramatic public debt expo-
sure.

On the other hand, large migration flows of both asylum seekers and
economic migrants have contributed, increasing the challenge to the soli-
darity capacity of European societies and institutions. In fact, since 2014,
Europe has experienced the greatest mass movement of people since the
Second World War.3 More than a million refugees and migrants have ar-
rived in the European Union, the large majority of whom were fleeing war
and terror in Syria.

2 See https://www.eurofound.europa.eu/observatories/eurwork/comparative-informa-
tion/impact-of-the-crisis-on-working-conditions-in-europe.

3 See https://ec.europa.eu/home-affairs/what-we-do/networks/european_migra-
tion_network/reports/nationalreports_en.
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These crises have severely challenged the EU. They have required an
extraordinary effort from EU institutions and member states in both eco-
nomic-financial and infrastructural levels. Moreover, the collective finan-
cial support to countries most severely hit by the economic and public
debt crunches unleashed political tensions among member states, ensued
by harsh debate between some countries and the EU as institutions, as well
as among its peoples. Such tensions and conflict questioned the capacity
of European governments and of EU institutions to effectively address is-
sues in a solidarity manner, leading to a corrosion of the EU legitimacy in
the public sphere.

Indeed, the economic stress, and the increased social fragility provoked
by the crisis and by the austerity policies have deeply impacted euro-opti-
mism and trust in the EU in both political and identity terms. Available da-
ta confirms that the EU has suffered in regard to public support. For exam-
ple, Eurobarometer data show that the crisis has negatively affected atti-
tudes towards EU membership among European citizens. Between 2007
(before the start of the crisis) and 2013, the percentage of European citi-
zens that felt their country’s EU membership was a good thing declined
respectively from 72.6% to 50%. Such a sharp decrease in the positive ap-
preciation of EU membership occurred especially in those countries most
affected by the economic crisis such as Spain (that lost 26 percentage
points), Greece (-21%) and Portugal (-19%).* In a similar vein, the per-
centage of people having an overall positive consideration of the EU de-
clined in the post-crisis period: before the crisis, approximately 50% of
Europeans had a positive opinion of the EU (see Figure 2). Since then,
there has been a significant increase in the percentage of those having a
fairly (and also very) negative image of the EU. In fact, in 2013 and in
2016 less than a third of European respondents had a positive image of the
EU.

4 See “Eurobarometer 40 years”, http://ec.europa.eu/commfrontoffice/publicopinion/
index.cfm/Archive/index.
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Figure 1. Opinions on EU membership (Source: Eurobarometer)
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Figure 2. EU image (Source: Eurobarometer)
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Consistent with earlier figures, optimism too has declined since 2007
when 69% of European citizens declared being optimistic about the future
of the EU. In the autumn of 2013, the percentage of those having opti-
mistic views about the EU’s future had fallen to 51% (with a significant
portion of interviewees saying they were actually pessimistic (43%).
Again, the decline in the number of those being optimistic was stronger in
the countries most severely hit by the different crises such as Cyprus (-41

198

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Solidarity in the European Union in Times of Crisis: Towards “European Solidarity”?

percentage points), Greece (-38), Italy (-28), Portugal (-26), Spain (-26)
and Slovenia (-26)° (see Figure 3).

Figure 3. Optimism about the future of the EU (Source: Eurobarometer)

Would you say that you are very optimistic, fairly optimistic, fairly pessimistic or very pessimistic about the future of
the EU?
European Union (from 04/2007 to 11/2016)
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Finally, the impact of the crises was also felt also on a key aspect of the
EU institution-building: the common market and its common currency. If
we consider people’s appreciation of the “European economic and mone-
tary union with one single currency, the euro” we can see that since au-
tumn 2009, such appreciation started to decrease, most likely because of
the sovereign debt crisis in the euro area and the EU’s response to that (see
Figure 4).

Figure 4. Opinions on the euro (Source: Eurobarometer)
What is your opinion on each of the following statements? Ple_ase tell me for each statement, whether you are for it or against

L
A European economic and monetary union with one single currency, the euro
European Union (from 09/1992 to 11/2016)
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5 See “Eurobarometer 40 years”, http://ec.europa.eu/commfrontoffice/publicopinion/
index.cfm/Archive/index.
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This trend of disaffection with the EU, a culmination point of the various
crises Europe has faced in the last decade, peaked with Brexit, a paradig-
matic example of decline in infra-European solidarity. In fact, transnation-
al solidarity in the form enshrined by the UK membership of the European
Union has dissolved following the country’s decision, through a referen-
dum held in June 2016, to leave. Although somewhat perennially regarded
as ‘reluctant Europeans’, the vote by the UK electorate to end EU mem-
bership exposed the fragility of the European Union in a context of crisis
and austerity.

More specifically, however, the actual tenor of the campaign which
took place during the referendum revealed not only divisions within the
UK in relation to age (older voters were more likely to vote for Brexit)
and constituent nation (Scotland and Northern Ireland voted to remain in
the EU) but also the so called ‘winners and losers’ of globalisation
(Hobolt, 2016), a polarising factor mirrored across parts of Europe and the
United States. Furthermore, the focus of the leave campaign in the UK on
immigration, a salient issue for other EU countries, undermined one of the
fundamental freedoms of the EU, the freedom of movement, by amplify-
ing some of the most negative tropes on migration and asylum and which
may have contributed to a 41% spike in the number of racially or reli-
giously aggravated offences in July 2016 compared to July 2015 (Corco-
ran and Smith, 2016). In such a polarised and shifting political landscape,
the UK is reconfiguring its relations with its European neighbours, and the
triggering of Article 50 of the TFEU (which allows member states to with-
draw from the European Union) begins a two-year process of negotiations
over a wide range of policy areas which will undoubtedly test the solidari-
ty between the UK and the European Union to the maximum.

Since the Europe of 27 shall shape its future, the discussion on the so-
cial dimension of the European Union is timely and essential: on 25
March 2017 — on the sixtieth anniversary of the European Treaties — the
member states’ leaders signed the “Rome Declaration”, a reflection paper
to prepare the way for a full and open discussion on the strengthening of
the EU social dimension, in order to achieve a safe and secure, prosperous,
competitive, sustainable and socially responsible Union, capable of “shap-
ing globalisation”. The Rome Declaration endorsed the European Pillar of
Social Rights, announced by Mr. Juncker in September 2015, and inter-
vening in three areas: equal opportunities and access to the labour market;
fair working conditions; adequate and sustainable social protection.
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The following section of this chapter discusses how solidarity is con-
ceptualised within the EU political-institutional legal framework. In par-
ticular, it investigates whether an obligation of solidarity — and, therefore,
of shared responsibility — among Member States arises from the EU
Treaties and from the secondary law adopted in the fields of unemploy-
ment, immigration, asylum and disability. In presenting the legal instru-
ments adopted by the EU in these sectors, it focuses on both soft (e.g. the
Open Method of Coordination) and hard law.

By re-contextualsing European solidarity, the chapter studies the emer-
gence — and the feasibility — of genuine measures to promote solidarity,
ones that go beyond the mere coordination of ‘solidarity” among different
national systems.

Solidarity in the European Union

The European Union legal framework has not been established (nor has it
developed) in a vacuum; it draws some of its key principles from Interna-
tional Law. This also applies to solidarity, which — according to the UN
General Assembly’s 2001 and 2002 resolutions — is “a fundamental value,
by virtue of which global challenges must be managed in a way that dis-
tributes costs and burden fairly, in accordance with basic principles of eq-
uity and social justice, and ensures that those who suffer or benefit at least
receive help from those who benefit the most™® (Campanelli, 2012). Such
resolutions, which do not have legal binding force, have, however, a pro-
grammatic content and a human rights-based approach. At the internation-
al level, the UN promotes an equitable and cohesive international commu-
nity, where solidarity entails a form of “help” offered by some actors to-
wards others, in order to achieve common goals or to recover from critical
situations. European Union Law has evolved to include two types of rela-
tionship: firstly, the relationship among states, and secondly, the relation-
ship between States and individuals. These two forms of solidarity — that
can be referred to, respectively, as “horizontal” and “vertical” solidarity —

6 UN General Assembly, resolutions 56/151 of 19 December 2001 and 57/213 of 18
December 2002, both entitled “Promotion of a democratic and equitable interna-
tional order”, available at: http://www.unhchr.ch/Huridocda/Huridoca.nsf/Test-
Frame/2bbae3bcS55f36b86¢1256b80003f2f81?0pendocument  and  here:  http://
www.refworld.org/docid/3f49d46a4.html.
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have different political roots and legal implications, so therefore they will
be treated separately in the following sections. To give an example about
such a diversity of meaning between horizontal and vertical solidarity, one
may consider that evidence of solidarity between states does not necessar-
ily emanate from the fact that strong solidarity ties exist within those
countries’ populations or among them. However, solidarity among people
in the long run contributes to forging a stronger sense of solidarity within
the populations, at the benefit of the overall societal cohesion in Europe.

Horizontal Solidarity

Solidarity, and in particular horizontal solidarity, has been part of the
European Union establishment and development since its inception. On 9
May 1950, the French Minister Robert Schuman, proposing the creation of
a European Coal and Steel Community, famously declared that “Europe
will not be made all at once, or according to a single plan. It will be built
through concrete achievements which first create a de facto solidarity”.

Solidarity became a crucial value to be supported by a supranational or-
ganisation whose primary goal was to develop a common market, a com-
mon commercial space implying competition and therefore potential con-
tentiousness among its participants (the member states). Therefore, soli-
darity was a value to be nurtured for mitigating the potentially divisive ef-
fects of the common market, and its associated freedom of movement of
persons, goods, services and capital. We could also consider that solidarity
has been a key factor in the establishment of European integration as a
stepwise process of resource-sharing and mutual policy learning. In fact,
European integration, built on an ad hoc established system of norms and
mutual obligations, required a sense of solidarity among participants to be
successful in the long term. In the following section, we briefly discuss
how such solidarity provisions have been addressed by the Union since its
inception, drawing on examples from its founding Treaties.

Horizontal Solidarity in the Treaties
Horizontal solidarity is already evoked in the EU Treaties. For example,

Article 3 of the TEU, enunciating the objectives of the Union, declares
that the Union “shall promote economic, social and territorial cohesion,
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and solidarity among Member States”. This formulation unveils the pro-
grammatic nature of this principle. In fact, when specific strategic policies
are at stake, still in the treaties, we find evidence of the need for infra-state
solidarity. For example, according to Article 80 of the TFEU, “The pol-
icies of the Union set out in this Chapter [V, devoted to EU policies on
border checks, asylum and immigration | and their implementation shall
be governed by the principle of solidarity and fair sharing of responsibili-
ty, including its financial implications, between the Member States. When-
ever necessary, the Union acts adopted pursuant to this Chapter shall con-
tain appropriate measures to give effect to this principle” [emphasis
added]. Notwithstanding the unsatisfactory level of compliance with such
a provision — which will be discussed in the section devoted to “Immigra-
tion and asylum”, the provision clearly offers the legal basis for measures
aimed at sharing burdens and duties of member states and in contributing
towards shaping a common European policy in the field of immigration.

Another of such examples is offered by Articles 122 and 194 of the
TFEU which establish a principle of solidarity in the field of economic
policy, and, in particular, with reference to energy policy (“Without preju-
dice to any other procedures provided for in the Treaties, the Council, on a
proposal from the Commission, may decide, in a spirit of solidarity be-
tween Member States, upon the measures appropriate to the economic sit-
uation, in particular if severe difficulties arise in the supply of certain
products, notably in the area of energy”).

In the same vein, Article 222 of the TFEU, states that “The Union and
its Member States shall act jointly in a spirit of solidarity if a Member
State is the object of a terrorist attack or the victim of a natural or man-
made disaster” [emphasis added]. And it is in fact on that article’s basis
that Regulation (EU) n. 661/2014 of 15 May 2014 amending Council
Regulation (EC) n. 2012/2002 establishing the European Union Solidarity
Fund, was adopted’. The EU Solidarity Fund is a sound and flexible ele-
ment at the disposal of the European Union that allows it “to show solidar-
ity, send a clear political signal and provide genuine assistance to citizens
affected by major natural disasters that have serious repercussions on eco-
nomic and social development”. The regulation was adopted to provide
the Union with a systematic, regular and equitable method of granting fi-
nancial support involving all member states according to their capacity,

7 OJL 189 0f27.6.2014, p. 143 ff.
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rather than such support being provided on an ad hoc basis. Moreover, the
same regulation n. 661/2014 improves and speeds up the procedure of
granting financial contributions to States which have been hit by a “terror-
ist attack” or “natural or man-made disaster” (where such expressions
shall be given an autonomous and “unambiguous interpretation, as out-
lined in the Regulation’s Preamble) by establishing, in Article 4, that “As
soon as possible and no later than 12 weeks after the first occurrence of
damage as a consequence of a natural disaster, the responsible national au-
thorities of an eligible State may submit an application for a financial con-
tribution from the Fund to the Commission”.

However, horizontal solidarity is invoked in the EU Treaties also when
foreign policy is at stake. In fact, Article 24 TFEU (to which Articles 31,
par. 1, and 32 are linked) underlines that the EU’s external action shall be
based on “the development of mutual political solidarity among Member
States” (paragraph 2) and that “Member States shall support the Union’s
external and security policy actively and unreservedly in a spirit of loyalty
and mutual solidarity” (paragraph 3).

In sum, horizontal solidarity, that is infra-state solidarity, finds a sound
legal basis in the EU Treaties, as both a general principle to guide infra-
state collaboration to achieve the overall goal of the Union, as well as a
specific provision in strategic policy areas or in paradigmatic situations,
such as, asylum, immigration, energy, foreign policy, and natural or man-
made disasters.

Vertical Solidarity

The vertical dimension of solidarity is solidarity focused on relationships,
on the one hand, between the EU and its member states, and, on the other,
between the EU and individuals. The latter also entails an infra-individual
form of solidarity, addressed by EU Law. Vertical solidarity as a whole has
been developed through European instruments for the protection of human
rights, based on member states’ common constitutional traditions, the
European Convention on Human Rights (ECHR) and, ultimately, the EU
Charter on fundamental rights (hereinafter also the “EU Charter”).
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Vertical Solidarityin the Treaties

The infra-individual dimension of vertical solidarity appears in the Pream-
ble of the TEU stating that the Union aims to “deepen the solidarity be-
tween their peoples while respecting their history, their culture and their
traditions”. Again, solidarity is also mentioned in Article 2 of the TEU,
which enunciates the principles that have to inspire the EU’s policy action:
“The Union is founded on the values of respect for human dignity, free-
dom, democracy, equality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities. These values are
common to the Member States in a society where pluralism, non-discrimi-
nation, tolerance, justice, solidarity and equality between women and men
prevail”. Furthermore, vertical solidarity takes an intergenerational mean-
ing in Article 3 of the TFEU, stating that the EU “shall combat social ex-
clusion and discrimination, and shall promote social justice and protection,
equality between women and men, solidarity between generations and
protection of the rights of the child”.

Vertical Solidarity and the EU in the Human Rights Perspective

The European vertical dimension of solidarity has been progressively
based on the Union’s promotion and adherence to human rights’ princi-
ples. In this sense, one of the most salient instruments to promote vertical
solidarity in the European society is the European Charter. The Charter is
binding only with respect to acts undertaken by EU institutions, or by
member states in implementing EU Law. The EU Charter makes signifi-
cant reference to the principle of solidarity, in its Preamble, which estab-
lishes that: “Conscious of its spiritual and moral heritage, the Union is
founded on the indivisible, universal values of human dignity, freedom,
equality and solidarity”. Moreover, the entire Title IV of the Charter (Arti-
cles 27-38) is devoted to (as its title suggests) solidarity. Such Title in-
cludes provisions related to the fundamental rights of workers such as the
workers’ right to information and consultation within the undertaking (Ar-
ticle 27); the rights of collective bargaining and action (Article 28); access
to placement services (Article 29); the protection in the event of unjusti-
fied dismissal (Article 30); the right to fair and just working conditions
(Article 31); the prohibition of child labour and the protection of young
people at work (Article 32); the right to a family and professional life (Ar-
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ticle 33); the right to social security and social assistance (Article 34).
Some provisions entail a principle of accessibility to services which are an
essential precondition for the dignity and the development of the person,
such as the right to health care (Article 35); the right of access to services
of general economic interest (Article 36); the rights to environmental and
consumer protection (Articles 37 and 38).

According to certain democratic constitutions, solidarity is also promot-
ed through respect and protection of cognate principles, such as the princi-
ples of equality and non-discrimination. According to such a broad under-
standing of solidarity as a principle strictly intertwined with equality and
non-discrimination, the state has the duty to remove barriers and contrast
disadvantages that preclude equality. Such principles are incorporated into
the EU Charter, whose Articles 20 and 21 establish, respectively, the right
to equality before the law and the prohibition of discrimination. The Char-
ter also includes the recognition of positive obligations to avoid discrimi-
nation as established, for example, by Article 26, which states that persons
with disabilities will be entitled to “benefit from measures designed to en-
sure their independence, social and occupational integration and participa-
tion in the life of the community”. As we discuss in the section devoted to
disability, this provision — interpreted in accordance to the UN Convention
on the rights of persons with disabilities (UNCRPD) — requires the EU and
its member states to elaborate on specific policies to grant disabled people
full participation in society’s life, and to remove obstacles causing dis-
crimination and exclusion. Unfortunately, the Court of Justice of the Euro-
pean Union (CJEU) case law has suggested that Article 26 enshrines a
mere principle rather than a proper right, and as a principle, it requires a
normative specification in European Union or national law to confer a
subjective right that individuals can invoke as such (see, to that effect, Ar-
ticle 27 of the Charter, Case C 176/12 Association de mediation sociale,
paragraphs 45 and 47). Such an interpretation of the notion of “principles”
contained in Article 52, para. 5, of the Charter introduces uncertainty in
the field of protection of rights, and in particular social rights, since the
Charter does not clearly distinguish between provisions affirming rights
and those providing for principles.

In general, the existence of positive obligations might be inferred by
Article 52 of the Charter. According to this provision, in so far as the EU
Charter rights correspond to rights guaranteed by the European Conven-
tion on Human Rights, these must be interpreted according to the meaning
and scope of the latter (and in accordance with the jurisprudence of the
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European Court of Human Rights — ECtHR), except for the possibility of
according a more extensive protection.

Regretfully, this provision does not mention (but it certainly does not
exclude) the need to interpret the Charter in accordance with the European
Social Charter of the Council of Europe. The latter treaty complements the
ECHR as far as social rights are concerned. Its monitoring body, the Euro-
pean Social Committee, receives communications from victims of viola-
tions and, through its concluding observations, plays a fundamental inter-
pretative role.

Both the European Court of Human Rights and the European Social
Committee have consistently affirmed that when the EU member states
have to act in compliance with obligations stemming from EU Law, they
must respect the standards of protection of human rights provided by those
treaties. This is an important principle which grants effectiveness to the in-
ternational protection of human rights and, particularly, to the case law im-
posing positive obligations on contracting state.

In addition of giving binding force to the EU Charter, Article 6, para. 2,
of the TEU imposed an obligation on the European Union to accede to the
ECHR: that development will lead to the scrutiny of EU Law by the EC-
tHR. Nevertheless, eight years since the entry into force of this provision
of the TEU, ratification is yet to be finalised. The CJEU gives the ECHR
“special significance” as a “guiding principle” in its case law (Po-
lakiewicz, 2013). Yet, on 18 December 2014, the CJEU found the final
text of the accession agreement between the Council of Europe and the
EU of April 2013 not in accordance with EU Law8. The EU accession to
the ECHR has, therefore, been postponed to an unknown time in the fu-
ture. In a note of 2 October 2015, the Presidency of the Council of Europe
outlined the state of play on the accession of the EU to the ECHR follow-
ing the CJEU’s opinion: the Presidency considered that the accession re-
mains of paramount importance®. The commitment to continue working
on the ECHR accession was expressed on 20 April 2016, and again reiter-
ated on 9 November 2016 by Parliament’s Committee on Constitutional
Affairs (AFCO) in its opinion for the Committee on Civil Liberties, Jus-
tice and Home Affairs (LIBE) on the situation of fundamental rights in the

8 CJEU Opinion 2/13, 18 December 2014, available at: http://curia.europa.eu/juris/
document/document.jsf?text=&docid=160882&pagelndex=0&do-
clang=en&mode=Ist &dir=&occ=first&part=1&cid=40247.

9 http://data.consilium.europa.cu/doc/document/ST-12528-2015-INIT/en/pdf..

207

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Ester di Napoli and Deborah Russo

European Union in 2015, where it invited the Commission to identify the
steps necessary for the accession.

A restriction to the vertical dimension of solidarity and to its human
rights based approach, relates to its limited scope of application, due to the
principle of attribution of EU competences. In fact, the rights based on
solidarity apply in the areas of EU competence. However, as we shall dis-
cuss in the following sections, the Union has de facto forged a cross-poli-
cy area of action where solidarity has a role to play.

Solidarity via "Minimum Harmonisation’?

While policy harmonisation has been extensively achieved in many areas
related to market regulation, in domains where the European Union does
not have a direct competence, such as in the field of social policy and
more broadly welfare state services that are relevant to promoting vertical
and horizontal solidarity, its actions have been softer (but not to be ne-
glected). Social policy, in the European Union, as provided by Article 151
and subsequent of TFEU — better dealt with in the section dedicated to un-
employment — is primarily developed by minimum harmonization goals,
that is through rules aimed at minimising the different levels of provisions
existing among member states rather than through the promotion of a
common general standard system. This means that the European legislator
has the power to adopt minimum standards of social protection, which
prevent those member states with particularly inclusive welfare state pro-
visions, to have to lower their standards (Shanks 1977; Ronchi 2013).
Such a policy framework has not affected the heterogeneity in national
policy and legal systems with reference to social — and welfare state — pro-
vision, de facto allowing the existence of a differentiated, unequal, system
of (a plurality of) solidarities among EU citizens and among member
states. The consequence of the distinct attitudes that member states show
towards solidarity is that it is not possible to identify one single “European
social model”.

As has been partially highlighted, European social provisions have tak-
en shape through the treaties (and secondary legislation) and the case law
of the CJEU. In the seventies, several European directives were adopted
against a background of economic recession and mobilisation by militants
at a national level. In 1974, Europe adopted its first Social Action Pro-
gramme, under pressure from the trade unions. The programme provided
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for some 40-priority actions, designed to achieve three main objectives:
full employment and better jobs, employment policy, and improvements in
living and working conditions. Between 1989 and 1997, a strategy defin-
ing minimum social standards was launched, the 1989 Community Social
Charter of the Fundamental Social Rights of Workers: throughout its his-
torical process of European social integration, progress has been made, al-
beit slowly, towards a more proactive, all-embracing approach to employ-
ment policy (Tilly 2016).

Several methods have been used to build social Europe, among them, a
soft-law approach. A paradigmatic example of a ‘soft’ policy instrument
as a way towards an EU social policy is a policy instrument used as a ref-
erence point in social policy. The European strategy established in the
Treaty of Amsterdam in the field of social policy set forth the premises of
the enhancement of the “open-method of co-ordination” (OMC) as an
emerging form of European social governance (Sciarra 2000)!9. The OMC
has been defined as “a process, in which clear and mutually agreed objec-
tives are defined, after which peer review, on the basis of national action
plans, enables EU Member States to compare practices and learn from
each other” (Vandenbroucke 2002): in its intentions, the OMC aims to be a
“creative” and flexible instrument that respects local diversity, a pragmatic
approach which can effectively foster social progress. Through OMC
States should jointly define their objectives (adopted by the Council) in
the field of employment and social policy, establish measuring instruments
(statistics, indicators, guidelines) and benchmarking by comparing EU

10 Article 127 of the TEC established that “The Community shall contribute to a high
level of employment by encouraging cooperation between Member States and by
supporting and, if necessary, complementing their action. In doing so, the compe-
tences of the Member States shall be respected. 2. The objective of a high level of
employment shall be taken into consideration in the formulation and implementa-
tion of Community policies and activities”, while Article 128 states that “1. The
European Council shall each year consider the employment situation in the Com-
munity and adopt conclusions thereon, on the basis of a joint annual report by the
Council and the Commission. 2. On the basis of the conclusions of the European
Council, the Council, acting by a qualified majority on a proposal from the Com-
mission and after consulting the European Parliament, the Economic and Social
Committee, the Committee of the Regions and the Employment Committee re-
ferred to in Article 130, shall each year draw up guidelines which the Member
States shall take into account in their employment policies. These guidelines shall
be consistent with the broad guidelines adopted pursuant to Article 99(2). [...]".
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countries' performances and exchange of best practices (monitored by the
Commission).

The OMC has provided a new framework for cooperation between EU
countries, whose national policies can thus be directed towards certain
common objectives. After some initial enthusiasm (Prpic 2014), the OMC
has been increasingly criticised for the lack of democratic legitimacy and
effectiveness due to its political irrelevance at national level and the ab-
sence of control mechanisms (Frazer and Marlier 2008). The European
Parliament, in a 2003 resolution on the application of the Open Method of
Coordination, called for it to be introduced into more fields, but warned
against its becoming a “non-transparent and subversive parallel procedure
in the EU”!I; in a 2007 resolution on the use of soft law, and in one of
2010 on economic governance, EU Parliament called the OMC “legally
dubious”, and demanded an end to reliance on it in economic policy!2.
However, more recently, it positively viewed the application of OMC in
the European Voluntary Quality Framework (2011 resolution on social ser-
vices of general interest!?), and likewise, the EU Regulation n. 1380/2013
on common fisheries policy.

However, as the Commission itself has noted in its Reflection paper on
the social dimension of Europe, the ‘soft’ policy methods adopted to pro-
mote social policy at European level via harmonisation and progressive
convergence, has not resisted the blows of the economic and financial cri-
sis that has left European societies even more unequal than they were in
terms of unemployment, deprivation, and social exclusion. In sum, the
European policy on social and employment fields has not been successful
in realising the goals established in 2010, when EU leaders committed to
reducing the number of people at risk of poverty by some 20 million by
2020. Actually, the Union is still far from achieving these objectives and
the crisis further impeded reaching them.

Preliminary Concluding Remarks

To sum up our earlier sections we can say that although the European
Union is challenged by its capacity to deal with several phenomena, such

11 P5 TA(2003)0268.
12 P6_TA(2007)0366 and P7_TA(2010)0224.
13 P7_TA(2011)0319.

210

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Solidarity in the European Union in Times of Crisis: Towards “European Solidarity”?

as the economic and financial crisis, and geo-political instability leading to
massive fluxes of migrants and asylum seekers, it possesses the legal and
policy instruments to allow it to deal with such challenges in a more ex-
plicit solidaristic manner.

Solidarity is the EU’s intimate component: it is indicated as a key-value
in its founding treaties both as a general principle and as a norm guiding
mutual support among member states and peoples during specific circum-
stances such as natural or man-made calamities. In addition, in fact, soli-
darity was evoked as a guiding idea by the inspired political leaders who
forged the very idea of a united Europe.

What is left to be done is a thorough implementation of such a princi-
ple, and although the road towards such an implementation seems to be
long, progress has been made already: in the following sections we discuss
how the European Union has developed (or in some cases failed to do so)
solidarity as a policy principle in three areas: disability, unemployment,
and migration/asylum.

EU Policies and Case Law in the Areas of Disability, Unemployment, and
Immigration/Asylum: An Overview

Disability

The European Commission expects the number of EU citizens living with
a disability to reach 120 million by 2020 (EC 2017, 4). Disability there-
fore, and the policies aimed to address it, represent very salient issues for
European solidarity to be tested. In fact, disabled people show much lower
employment rates (48.7%) than people without disabilities (78.5%). They
also score worse on education parameters (22.5% of young people with
disabilities are early-education and training leavers versus 11% of young
pupils without disabilities), not to mention the higher proportion of people
with disabilities among those who live in poverty (30%) compared to peo-
ple without disability (21.5%) (EC 2017, 4). Therefore, action is required
at European level to address such issues in a solidaristic way aimed at
making Europe an environment where opportunities are made equal
among its citizens regardless of their status. In this section, we present an
overview of how the EU has addressed challenges related to persons with
disability through both its key policies and through ECJ case law.
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In the field of disability, the EU’s policy is rooted in international legal/
policy provisions, such as the Standard Rules on the Equalisation of Op-
portunities for Persons with Disabilities, adopted by the UN General As-
sembly in 199314, Although not a legally binding instrument, the Standard
Rules represent a strong moral and political commitment for Governments
to take action to attain equalisation of opportunities for persons with dis-
abilities. The Standard Rules serve as an instrument for policy-making and
as a basis for technical and economic co-operation, and consist of twenty-
two articles, organised into four chapters — preconditions for equal partici-
pation, target areas for equal participation, implementation measures, and
the monitoring mechanism — covering all aspects of the lives of people
with disabilities. Furthermore, the Standard Rules provide for the appoint-
ment of a Special Rapporteur to monitor their implementation.

However, the cornerstone of EU policy and legal framework in this area
is the 2006 UN Convention on the Rights of Persons with Disabilities
(CPRD) that the EU ratified in 2010. The Convention was the first Con-
vention on human rights to be ratified by a regional integration organisa-
tion. All (still) 28 EU member states signed it, and 25 ratified it. The Con-
vention represents a watershed in the political conceptualisation of disabil-
ity, one that shifts disability from a medical to a social and legal condition,
meanwhile increasing the social and political empowerment of people
with disabilities.

The CPRD is intended as a human rights instrument with an explicit,
social development dimension: it adopts a broad categorisation of persons
with disabilities and reaffirms that all persons with all types of disabilities
must enjoy all human rights and fundamental freedoms. It clarifies and
qualifies how all categories of rights apply to persons with disabilities, and
identifies areas where adaptations have to be made for persons with dis-
abilities to effectively exercise their rights and areas where their rights
have been violated, and where protection of rights must be reinforced.
This implies the imposition of positive obligations on contracting parties
(included the EU) in order to adopt all those measures essential for render-
ing effective the rights of disabled persons!>.

As far as the EU policy and legal framework on disability are con-
cerned, the CRPD provides what is a particularly useful provision when it

14 http://www.un.org/esa/socdev/enable/dissre00.htm.
15 The standard of reasonableness though implies a measure of flexibility, which is
particularly sensitive to the economic crisis.
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sets a definition of “Discrimination on the basis of disability”. The EU, in
fact, could make use of its policy competence on anti-discrimination is-
sues to promote an EU-wide disability policy, as we discuss in the follow-
ing sections. The CRPD defines discrimination as “any distinction, exclu-
sion or restriction on the basis of disability which has the purpose or effect
of impairing or nullifying the recognition, enjoyment or exercise, on an
equal basis with others, of all human rights and fundamental freedoms in
the political, economic, social, cultural, civil or any other field. It includes
all forms of discrimination, including denial of reasonable accommoda-
tion”.

To monitor its implementation, the CRPD has established the Commit-
tee on the Rights of Persons with Disabilities, to which all state parties
have to submit regular reports concerning the implementation within their
countries. The Committee examines each report and makes suggestions
and general recommendations on them, that are then communicated, in the
form of concluding observations, to the state party concerned. The reports
and the Committee’s observations are collected in a web portall®.

Finally, the Convention is an essential component of EU Law and con-
stitutes a standard of validity for all European legislative acts, which,
therefore, must comply with it and have to be interpreted in line with its
provisions.

In consistency with such an adherence to the CRPD, the European
Union has progressed in acquiring competence on disability issues via its
action on anti-discrimination policy but also by developing its own dis-
ability strategy. In fact, the requirement for positive obligations of the ear-
lier discussed Directive 2000/78/EC highlights that the prohibition of dis-
crimination based on disability does not forbid only unjustified disparities
of treatment, but also needs the implementation of a general policy for
granting equal opportunities to people with disabilities, particularly in the
field of education and occupation, as a precondition of participation in so-
ciety. For this reason, with a Communication of 15 November 2010 to the
European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, the Commission launched
the European Disability Strategy 2010-2020: A Renewed Commitment to
a Barrier-Free Europe!”. The Communication aims at eliminating barriers,

16 http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Jurisprudence.aspx.
17 COM(2010) 636 final.
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with actions in eight priority areas: accessibility, participation, equality,
employment, education and training, social protection, health and external
action. The initial list of actions covered the period 2010-2015. Their im-
plementation is underpinned by instruments such as awareness-raising, fi-
nancial support, statistics, data collection and monitoring as well as the
governance mechanisms required by the CRPD. In addition, it is also
worth mentioning the adoption of Regulation (EU) n. 1381/2013 of the
European Parliament and of the Council of 17 December 2013 establish-
ing a Rights, Equality and Citizenship Programme for the period 2014 to
202018, Tts brief is financing actions with European added value aimed at
promoting the implementation of the principle of non-discrimination on
the grounds, among others, of disability and, in general, of contributing, in
accordance with Article 4.

In February 2017, the Commission published the evaluation report of
the European Disability Strategy that shows significant progress made in
all its actions, and reaffirms its commitment to continuing working to-
wards the fulfillment of all the strategies’ goals (EC 2017).

Equal Treatment

EU legal and policy provisions converge with those of the CRPD in par-
ticular when equal treatment of citizens with respect to work is at stake.
The normative reference is Directive 2000/78/EC establishing a general
framework for equal treatment in employment and occupation (so-called
“Employment Equality Directive”) which protects disabled people from
discrimination at work. It provides for prohibition of direct and indirect
discrimination in all aspects of employment, including access to work,
working conditions (dismissal and retribution) etc. Indirect discrimination
occurs when an apparently neutral provision, criterion or practice puts a
disabled person at a particular disadvantage in comparison with other per-
sons.

To increase its normative saliency, Article 5 of the directive imposes
positive obligations on Member States in order to accommodate the needs
of disabled persons and realise their human and social rights in employ-
ment. According to this provision: “In order to guarantee compliance with

18 OJ L 354 0f28.12.2013, p. 62 ff.
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the principle of equal treatment in relation to persons with disabilities, rea-
sonable accommodation shall be provided. This means that employers
shall take appropriate measures, where needed in a particular case, to en-
able a person with a disability to have access to, participate in, or advance
in employment, or to undergo training, unless such measures would im-
pose a disproportionate burden on the employer. This burden shall not be
disproportionate when it is sufficiently remedied by measures existing
within the framework of the disability policy of the Member State con-
cerned”.

The strength of the principle of non-discrimination applied to disability
was restated in 2006 by the Court of Justice, which ruled that “the prohibi-
tion, as regards dismissal, of discrimination on grounds of disability con-
tained in Articles 2(1) and 3(1)(c) of Directive 2000/78 precludes dis-
missal on grounds of disability which, in the light of the obligation to pro-
vide reasonable accommodation for people with disabilities, is not justi-
fied by the fact that the person concerned is not competent, capable and
available to perform the essential functions of his post” (judgement of 11
July 2006, Case C-13/05, Sonia Chacon Navas). Moreover, in the same
judgement, the Court went on to promote an understanding of disability as
something different from a purely medical condition (in that sense, in ac-
cordance with CRPD ‘social model’ understanding of disability). In fact,
while rejecting the claimant’s reasons, the Court stated that the concept of
“disability” is not defined by the directive itself, nor does it refer to the
laws of the Member States for the definition of that concept. Therefore,
considering the context of the provision and the objective pursued by the
legislation in question, the EU legislator, by using the word “disability” in
Article 1, deliberately chose a term which differed from “sickness”: there-
fore, the two concepts cannot be treated equally.

The Court has further refined its understanding of disability continuing
in its ‘social model’ interpretation, in a judgement of 18 March 2014
(Case C-363/12, Z.), affirming that the concept of disability “must be un-
derstood as referring not only to the impossibility of exercising a profes-
sional activity, but also to a hindrance to the exercise of such an activity.
Any other interpretation would be incompatible with the objective of that
directive, which aims in particular to enable a person with a disability to
have access to or participate in employment” [emphasis added].

Other rulings of the CJEU move the EU understanding of disability
even closer to the ‘social’ rather than to the ‘medical’ model, with the for-
mer considering disability as the results of environmental barriers rather
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than individuals’ impairments, while the latter focuses on disabled peo-
ple’s physical or mental issues. Hence, the CJEU, in a case concerning the
lawfulness of a worker’s dismissal, allegedly on the basis of his obesity,
included obesity within the notion of disability. In this case, it argued that
disability has to be understood as “a limitation which results in particular
from physical, mental or psychological impairments which in interaction
with various barriers may hinder the full and effective participation of the
person concerned in professional life on an equal basis with other work-
ers” (judgement of 18 December 2014, Case C-354/13, Fag og Arbejde
(FOA)). Such a ruling unveils how the CJEU has relied on the CRPD and
acknowledged disability as an evolving concept, specifying that in the area
of employment and occupation, EU Law does not lay down a general prin-
ciple of non-discrimination on the grounds of obesity as such. However,
the Court found, for example, that if under given circumstances, the obesi-
ty of the worker entails a limitation which results, in particular, from phys-
ical, mental or psychological impairments which in interaction with vari-
ous barriers may hinder the full and effective participation of that person
in professional life on an equal basis with other workers, and the limitation
is a long-term one, such obesity can be covered by the concept of “disabil-
ity”” within the meaning of the directive. It also stressed that the concept of
“disability” within the meaning of Directive 2000/78/EC does not depend
on the extent to which the person may or may not have contributed to the
onset of their disability (inter alia, see judgement of 11 April 2013, Cases
C-335/11 and C-337/11, HK Danmark).

Conclusions

In the field of disability, the EU has developed a robust policy and legal
system enrooted in international progressive understanding of disability
such as the UNCRPD, which is considered, also by Disabled People’s Or-
ganisations (DPOs), a policy cornerstone towards an understanding of dis-
ability departing from purely medical-based definitions. As such, solidari-
ty towards disabled people has taken the form of a legal-policy framework
protecting and promoting equality among people, regardless of their phys-
ical and/or mental conditions. In particular, the focus of EU institutions’
actions, in primis the EU Commission and the CJEU, has been to secure
an effective implementation of anti-discrimination policies in employ-
ment, which still remain a challenge for disabled persons, other spheres of
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life like education. Moreover, to monitor and promote an effective cross-
policy field action supporting people with disabilities, the Commission has
established a proper ‘strategy’ endowed with implementing bodies and
mechanisms, whose evaluation reports unveil significant progress in its
implementation (EC 2017).

Despite such a policy and legal framework effort, European institutions,
urged by DPOs, are aware that there is still a long way toward full imple-
mentation of the UN Convention, which requires an overall human rights-
based disability strategy aimed at granting equal opportunities and social
inclusion for people with disabilities, but which also requires an effective
implementation at member-state level.

At the political level, the Commission should make all possible efforts
to disseminate awareness of the rights of people with disabilities, to col-
lect data and statistics to monitor the situation and to allocate funds for
furthering actions from the EU and its member states.

In particular, we would like to point out two actions on which the Com-
mission should focus its efforts over the coming years:

Promoting the full implementation of the “Employment Equality Direc-
tive”, by supporting understanding and correct interpretation of the re-
quired reasonable measures to be adopted by employers, such as the elab-
oration and dissemination of guidelines on the proper interpretation of the
notions of “disability” and “reasonable accommodation”. This is particu-
larly important to avoid economic difficulties of enterprises and public en-
tities in times of crisis overcoming the application of core rights.

Striving for the adoption of the 2008 proposal for an Equal Treatment
Directive to fight discrimination not only in the field of occupation but in
further key areas such as social protection, education, and access to goods
and services, and integrating in this proposal the “accessibility approach”
which has also been forwarded by the Proposal for the “European Accessi-
bility Act” (COM(2015)0615 final).

Unemployment

Employment has been severely hit by the economic and financial crisis,
although unevenly across Europe (Guerrieri 2016). While some member
states have seen a dramatic increase in their unemployment rates, and, in
particular of youth unemployment, others have proved themselves more
capable of dealing with the crisis. Only three countries (Austria, Belgium
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and Germany) had a lower unemployment rate in 2011 than in pre-crisis
2007. Six countries (Estonia, Greece, Ireland, Latvia, Lithuania and Spain)
saw an increase of more than 8% in their unemployment rates over this pe-
riod (Eurostat 2017).

In addition, the crisis has had a tremendous impact on youth unemploy-
ment (that is, people under 25), with a rise in this field in 2009 for all
countries except Germany. Post 2009, part of Europe experienced a de-
cline in youth unemployment, together with economic recovery in 2010
and 2011. Still, youth unemployment remained above the pre-crisis level
in all EU countries with the exception of Austria, Belgium, Germany and
Malta. In other countries, mostly in the South-East and Southern Europe,
the rising trend also continued after 2011.

Rates concerning the so-called ‘NEET” (i.e. young people “Not in Edu-
cation, Employment, or Training”) increased significantly between 2010
and 2015 in the countries most strongly hit by the crisis like Greece (from
18.6% to 24.1%) and Italy (from 22% to 25.7%). Today, the number of
young people not in employment, education or training across the EU is
estimated at 14 million. However, similar to youth unemployment,
NEET’s rates vary widely across Europe, ranging from around 5.5% in the
Netherlands to 22.7% in Italy.!?

In sum, despite some variance, the economic and financial crisis has
heavily impacted on the (quantitative and qualitative) level of employment
in the large majority of European member states. This puts heavy respon-
sibility on European institutions’ capacity, given that Article 145 of the
TFEU, states that “the Union shall contribute to a high level of employ-
ment by encouraging cooperation between Member States and by support-
ing and, if necessary, complementing their action”. However, as men-
tioned earlier with reference to social policy, EU competence in this field
relies primarily on coordination of national policies and legislation.

However, solidarity-wise, employment policies are connected to two
salient issues: the social protection of workers and social rights. The sec-
tion below discusses these two aspects with reference to unemployment,
focusing on freedom of movement and of residence of inactive EU citi-
zens. We are aware that employment policies and labour law have reached
a certain level of complexity in the EU, therefore our interest in this sec-

19 For further background information see the Eurofound report, ‘Young people not
in employment, education or training: Characteristics, costs and policy responses
in Europe’.
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tion is to discuss solidarity issues with a “narrow” focus on legal and poli-
cy provisions referring explicitly to unemployment.

Social Protection of Workers and Inactive Citizens between National and
European Solidarity

As is the case for disability, as well as unemployment, the EU has de-
veloped a policy competence by building, not only, but primarily, on anti-
discrimination principles, which, in this case, represent a key-value to cor-
rectly implementing the freedom of movement of workers across the EU.
The pursuit of freedom of movement as a key condition for the common
market to succeed has pushed member states, under EU guidance, and
sometimes under EU mandatory decisions through its Courts, to agree on
some sharing of (un)employment related social security provisions. Article
45 of the TFEU provides for the abolition of any discrimination based on
nationality between workers of the member states concerning employ-
ment, remuneration and other conditions of work and employment. A rele-
vant piece of legislation concerning the freedom of movement of workers
is regulation (EU) n. 492/2011 of 5 April 2011 on freedom of movement
for workers within the Union20. According to the extensive CJEU jurispru-
dence, the prohibition of discrimination has progressively covered all ele-
ments of the contractual relationship between employees and employers,
including the protection of those European citizens who are looking for
occupation abroad.

Again, similar to policy development in the disability field, as well as
on (un)employment related issues, EU policy has taken inspiration from
existing international regulations. For the matter under discussion here, it
is particularly interesting to recall the International Labour Organisation
(ILO) 1919 Unemployment Convention, which was ratified by all EU
member states, except Croatia, Portugal and Slovakia. The convention es-
tablishes, according to its Article 3, that those contracting states which
have established systems of insurance against unemployment shall “make
arrangements whereby workers belonging to one Member and working in
the territory of another shall be admitted to the same rates of benefit of

20 OJL 141 0f27.5.2011, p. 1 ft.

219

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Ester di Napoli and Deborah Russo

such insurance as those which obtain for the workers belonging to the lat-
ter”.

In this sense, a relevant EU piece of legislation is Regulation (EC) n.
883/2004 on the coordination of social security systems?!, which allows
employed/unemployed people (as well as people receiving a pension, etc.)
to benefit from the same (or a better) social security system as their mem-
ber state of origin. In 2009, its implementing regulation was adopted
(Regulation (EC) n. 987/2009): the two regulations are commonly referred
to as “EU Law on social security coordination”. The regulation does not
set up a common scheme of social security, but allows different national
social security schemes to co-exist, and its sole objective is to ensure the
coordination of those schemes so that workers can benefit from them ac-
cording to where their employment place is rather than according to their
nationality. In fact, the preamble of Regulation n. 883/2004 contemplates
that “within the Community there is in principle no justification for mak-
ing social security rights dependent on the place of residence of the person
concerned; nevertheless, in specific cases, in particular as regards special
benefits linked to the economic and social context of the person involved,
the place of residence could be taken into account”.

Moreover, to constrain the capacities of member states to jeopardise
these norms with their own interpretation, according to its recital 37,
Regulation 883/2004 states that: “provisions which derogate from the
principle of the exportability of social security benefits must be interpreted
strictly” [emphasis added]. Moreover, Article 3 delimits the matters cov-
ered by the regulation, which clearly includes unemployment benefits
(along with sickness benefits; maternity and equivalent paternity benefits;
invalidity benefits; old-age benefits; survivors’ benefits; benefits with re-
spect to accidents at work and occupational diseases; death grants; pre-re-
tirement benefits; family benefits).

The regulation is built on the principle of equality of treatment, as peo-
ple moving cross borders shall “enjoy the same benefits and be subject to
the same obligations under the legislation of any member state as the na-
tionals thereof”, at the same time preventing the overlapping of benefits (it
expressly establishes that a person shall be subject to the legislation “of a
single Member State only”). When crafting such a principle of exportabili-
ty of social rights as a fundamental complement to the freedom of move-

21 OJL166 of 30.4.2004, p. 1 ff.
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ment of EU workers, EU institutions had to combine it with some of the
member states’ reluctance to make their social security provisions the sole
attraction for the establishment in their territory of non-national workers
or would-be workers. Therefore, the same Directive 2004/38/EC states
that “all Union citizens shall have the right of residence on the territory of
another Member State for a period of longer than three months if they: (a)
are workers or self-employed persons in the host Member State; or (b)
have sufficient resources for themselves and their family members not to
become a burden on the social assistance system of the host Member State
during their period of residence and have comprehensive sickness insu-
rance cover in the host Member State”.

The jurisprudence in this field is vast, space reasons oblige us to men-
tion a few cases only, related to the freedom of circulation of inactive indi-
viduals or, to phrase it in EU terminology, of non-economically active citi-
zens. In this framework, the discourse around two different ideas of social
justice — i.e. social justice with a commutative nature and strictly solidari-
ty-based — gains importance (de Witte 2015). Commutative social justice
concerns the rights of the individual to be entitled to certain social benefits
as “compensation” for having worked, that is for having contributed to so-
cial welfare. Solidarity-based social justice comes into play in relation to
the freedom of movement of inactive nationals (Strazzari 2016). However,
the question on the model of social justice that needs to be applied in
transnational mobility — mainly to inactive individuals — underlies also the
CJEU case law. In fact, when leveraging European citizenship, the Court
seemed to incline towards a universal and solidarity-based perspective; to-
day, however, such an approach is less evident.

Within the solidarity-based perspective, in the Martinez Sala case of 12
May 1998 (Case C-85/1996), the Court restored a Spanish national’s so-
cial benefits granted by the host state after they had been denied. The
Spanish national was unemployed and residing in Germany at the time.
The Court rendered its judgement on the basis of the exercise of her free-
dom of movement and establishment, in the light of the principle of non-
discrimination on the grounds of nationality (similarly, see also the Trojani
case of 7 September 2004, Case C-456/02). In the Grzelczyk case of 20
September 2001 (C-184/99), the Court established that access to social
benefits of a non-economically active individual (in this case, a student in
the last year of school) can be seen by the host state as an indicator of the
individual’s lack of sufficient resources and, therefore, be removed. How-
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ever, the host state should have a case-by-case approach, as recourse to as-
sistance cannot automatically be considered as a condition for removal.

Directive 2004/38/EU on the right of citizens of the Union and their
family members to move and reside freely within the territory of the mem-
ber states was adopted after the aforementioned CJEU’s solidarity phase.
The directive identifies different types of residence, depending on their
duration. Concerning the issue of making the access to social benefits con-
tingent to a real connection with the territory, in the Collins’ case (Case
C-138/02), the Court established that the requirement of a prior period of
residence in the host state can in principle be considered as legitimate, as
it can demonstrate that the person is effectively job searching.

In a judgement of 19 September 2013 (Case C-140/12, Brey), the Court
was called to evaluate a state’s discretionary capacity to assess whether the
granting of social security benefit to a non-national EU citizen was a bur-
den or not. It stated that the Directive 2004/38 recognises: “a certain de-
gree of financial solidarity between nationals of a host Member State and
nationals of other Member States, particularly if the difficulties which a
beneficiary of the right of residence encounters are temporary” [emphasis
added]. However, the shift towards a CJEU’s less solidarity approach with
a clear change in orientation is witnessed in the following judgements.
The Court delivered its decision in the Dano case (Case C-333/13) con-
cerning a paradigmatic case of so-called social tourism, a phenomenon oc-
curring when EU citizens who are not economically active move into an-
other country to take advantage of its welfare state benefits supposed to be
better than those available to them in their state of nationality (McCabe
and Minnaert 2011).

Some member states, especially those with more generous welfare sys-
tems, believe that this phenomenon may present a risk to the financial sus-
tainability of their systems of social protection, and should be tackled
through restrictive interpretations of EU rules on free movement of Euro-
pean citizens. Overall, the phenomenon of the so-called social tourism can
be considered an outcome of the tension existing between, on the one
hand, the logic of opening borders that characterises es the process of
European market integration and, on the other hand, the opposed logic of
closing borders on which the national welfare systems rely. Welfare sys-
tems remain strongly national-based in their organisation but also in their
zeitgeist: they require the belonging to a “community” of people having
adhered to a principle of redistribution of resources to address common
risks and needs: An agreement based on an equal contribution towards the
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funding of such a redistribution mechanism guaranteed by a mutual pact
of loyalty and support between the community and its supreme political
authority (the state) (Ferrera 2005).

In Dano, the referring court asked the CJEU whether Articles 18 and
20(2) of the TFEU, Article 24(2) of Directive 2004/38 and Article 4 of
Regulation n. 883/2004 must be interpreted as precluding legislation of a
member state under which nationals of other member states who are not
economically active are excluded, in full or in part, from entitlement to
certain “special non-contributory cash benefits” within the meaning of
Regulation n. 883/2004 although those benefits are granted to nationals of
the member state concerned who are in the same situation (Article 7(1)(b)
of the directive). The Court considered that the dispositions at stake “must
be interpreted as not precluding legislation of a Member State under which
nationals of other Member States are excluded from entitlement to certain
‘special non-contributory cash benefits’ within the meaning of Article
70(2) of Regulation No 883/2004, although those benefits are granted to
nationals of the host Member State who are in the same situation, in so far
as those nationals of other Member States do not have a right of residence
under Directive 2004/38 in the host Member State”. The judgement con-
fines itself to the definition of the substantive scope of “the financial soli-
darity” of which also the economically inactive citizens should benefit, ex-
cluding those who are not even potentially capable of contributing to the
financing of the social protection system of the host country, but leaving
intact the possibility that it operates for other categories. A solution which,
although certainly not satisfactory for the creation of a genuine European
social citizenship, it is in line with the objectives of a regulatory frame-
work that, despite the undeniable progress that has been made, still shows
in a clear manner its “commercial” origins. The decision delivered in the
case Dano has subsequently been confirmed in the judgement of 15
September 2015, Case C-67/14, Alimanovic.

The judgements rendered by CJEU in the cases Brey and Dano show
how EU case law fluctuates between two “visions” of solidarity: the con-
ception in Brey is based on territorial presence, while the one in Dano (and
Alimanovic) promotes social cohesion (Thym 2015).

On 14 June 2016 — a few days before Brexit became reality — the CJEU
rendered a judgement repealing the infringement procedure against the
United Kingdom concerning the violation of Article 4 (Equal treatment as
regards access to social security benefits) of Regulation n. 883/2004 (Case
C-308/14). UK legislation required nationals of other Member States to
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have a right of lawful residence in order to be granted child benefit and
child tax credit. The Commission, relying on the Advocate General’s
Opinion in the case which gave rise to the judgement of 13 April 2010
(Case C-73/08, Bressol and Others), submitted that the right to reside test
constitutes direct discrimination based on nationality, given that it in-
volves a condition that applies only to foreign nationals (UK nationals
who are resident in the United Kingdom, in fact, satisfy it automatically).
The Commission also submitted that the UK legislation, instead of encour-
aging free movement of EU citizens (which is the underlying purpose of
regulation n. 883/2004), impedes it by introducing a barrier. The CJEU
found that the need to protect the finances of the host member state “justi-
fies in principle the possibility of checking whether residence is lawful
when a social benefit is granted in particular to persons from other Mem-
ber States who are not economically active, as such grant could have con-
sequences for the overall level of assistance which may be accorded by
that State” (see Brey, para. 61, and Dano, para. 6). The CJEU, which had
once suggested that citizenship is “destined to be our fundamental status”,
and provides the basis for a “degree of financial solidarity” (Grzelczyk),
has ultimately shifted away from the notion of EU citizenship (O’Brien
2016; Montaldo 2017).

Subsequently, on 31 December 2016, the Commission adopted a pro-
posal for a regulation amending regulations n. 883/2004 and n. 987/2009
(COM(2016) 815 final): such a proposal shall be seen as an expression of
a change of gear in the scenario of EU integration and social inclusion. In
fact, it lays down a very debatable derogation to the equal treatment prin-
ciple enshrined in Article 4, with the view of codifying the above-men-
tioned CJEU case law, by establishing strict limits to inactive EU mobile
citizens to have access to social assistance in the host member state?2. Oth-
er proposed amendments are also aimed at redefining the distribution of
financial costs between sending and receiving countries, especially in the
domain of unemployment benefits. While the objective of the proposal is
deemed to be the “modernisation of the EU law on social security coordi-
nation”, it is of concern that such a process does not follow the paths of
solidarity. The proposal, in fact, seems to be biased towards permitting

22 See the Study for the EMPL Committee of the European Parliament, Coordination
of Social Security Systems in Europe, November 2017, available here: http://
www.europarl.europa.eu/RegData/etudes/STUD/2017/614185/
IPOL_STU(2017)614185 EN.pdf.
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host (Northern) countries to further protect their welfare systems from
pressures coming from the free movers from the South to the East (Giub-
boni et al. 2017).

EU Strategy to Combat Unemployment

Article 151 of the TFEU requires that “The Union and the Member States,
having in mind fundamental social rights such as those set out in the Euro-
pean Social Charter signed at Turin on 18 October 1961 and in the 1989
Community Charter of the Fundamental Social Rights of Workers, shall
have as their objectives the promotion of employment, improved living
and working conditions, so as to make possible their harmonisation while
the improvement is being maintained, proper social protection, dialogue
between management and labour, the development of human resources
with a view to lasting high employment and the combating of exclusion”.
On this legal basis, the Union may adopt minimum prescriptions, in order
to minimise the different standard of social protection in the legal systems
of member states and to prevent “social dumping” inside the EU.

However, the European policy has not always been consistent with
those objectives.

The economic crisis has favoured the European strategy aimed at im-
proving occupation through more flexible employment relations, called
“flexicurity”. The Commission defined flexicurity as an “an integrated
strategy for enhancing, at the same time, flexibility and security in the
labour market”?3 (emphasis added; Adinolfi 2015).

23 Brussels, 27 June 2007 Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions — Towards Common Principles of Flexicurity: More
and better jobs through flexibility and security {SEC(2007) 861} {SEC(2007)
862}, COM(2007) 359 final. Under the initiative “Mission for Flexicurity”, EU
representatives, together with the social partners visited five EU countries and dis-
cussed with them how they have been setting up and implementing flexicurity pol-
icies. The results of the survey are available at: http://ec.europa.eu/social/
search.jsp?pager.offset=0&langld=en&searchType=events&mode=advancedSub-
mit&order=&mainCat=0&subCat=0&subCat=0&year=0&country=0&city=0&ad-
vSearchKey=Mission for Flexicurity.
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It was introduced by the Commission in the Green Paper Modernising
labour law to meet the challenges of the 21st century?*: the Commission
explained that a “flexicurity” approach includes “life-long learning en-
abling people to keep pace with the new skill needs; active labour market
policies encouraging unemployed or inactive people to have a new chance
in the labour market; and more flexible social security rules catering for
the needs of those switching between jobs or temporarily leaving the
labour market”.

In its Recommendation, adopted in October 2008, on the active inclu-
sion of people excluded from the labour market?, the Commission called
upon EU member states to establish an integrated strategy based on three
social policy pillars, namely adequate income support, inclusive labour
markets, and access to quality services. Having regard for the respect for
human dignity as a founding principle in the EU, as well as for Article 34
of the EU Charter, which provides for the right of social inclusion and
housing assistance so as to ensure a decent existence for all those who lack
sufficient resources, the Commission called upon member states to design
and implement an integrated comprehensive strategy for the active inclu-
sion of people excluded from the labour market “combining adequate in-
come support, inclusive labour markets and access to quality services”. In
fact, in the Commission’s words, “active inclusion policies should facili-
tate the integration into sustainable, quality employment for those who can
work and provide resources which are sufficient to live in dignity, together
with support for social participation, for those who cannot”. It further up-
held the necessity to implement the common criteria contained in Council
Recommendation 92/441/EEC of 24 June 1992 on common criteria con-
cerning sufficient resources and social assistance in social protection sys-
tems26. The latter, in the Commission’s understanding, is still to be consid-
ered a reference instrument for the (then) Community policy in relation to
poverty and social exclusion, which “has lost none of its relevance, al-
though more needs to be done to implement it fully”.

The EU coordination of national employment policies in times of crisis
should always prove to be compliant with fundamental rights, which play
a key role. While the approach based on flexicurity may justify a lowering
of social guarantees, all actions of EU institutions shall comply with hu-

24 COM (2006) 708.
25 OJL 307 of 18.11.2008, p. 11 ff.
26 OJ L 245 0f26.8.1992, p. 46 ff.
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man rights. From this perspective, the potential role of European Institu-
tions is still undeveloped, as well as the awareness of the importance of
another international instrument that should integrate and supplement the
Charter of fundamental rights: the European Social Charter of the Council
of Europe.

Since 1992, new policy instruments have emerged, as i) the prior men-
tioned EU Open Method of coordination on social protection and social
inclusion (OMC), and ii) the European Employment Strategy (EES).

The European Employment Strategy emerged in the early 1990s within
a context of rising unemployment and the establishment of the Economic
and Monetary Union. The purpose of the EES was to foster convergence
of national priorities towards lower unemployment and higher employ-
ment (Serrano Pascual 2009; Van Rie and Marx 2012) by increasing the
internal and external flexibility of work, enhancing the human capital of
workers and bringing the economically inactive into employment. This
overall purpose (broken down into Employment Guidelines) was aligned
with a monetarist approach to controlling inflation, the promotion of sup-
ply-side economics (deregulation) and a reduced role for the State (Salais
2004; Raveaud 2007).

Since its emergence, the EES has been linked to three European overar-
ching strategies namely, the Lisbon Strategy (2000-2004), the Growth and
Employment Strategy (2005-2010) and, more recently, the Europe 2020
strategy. Interestingly, throughout the years, the EES developed not only
as a policy-oriented strategy but also as a procedural method. It gave rise
to a flexible method of governance involving coordination at EU level, co-
operation among EU Member States, and convergence of national policies
towards certain common objectives in areas subject to subsidiarity. This
flexible, soft (voluntary, not binding by hard law) method of cooperation,
which was later placed at the heart of the Lisbon Strategy in the form of
the 'Open Method of Coordination' and extended to other subsidiarity-
driven policy areas such as pensions, social inclusion, healthcare and edu-
cation (Zeitlin 2007 2010) has been faced with mixed criticism over its
(in-)effectiveness and concrete policy outcomes at the country level (see,
for example, Amable et al. 2009; Natali 2009; Heidenreich and Zeitlin
2009; Barbier 2011; Conter 2012; Van Rie and Marx 2012).

The policy objectives and procedural aspects of the EES, as part of the
Europe 2020 strategy, were largely affected by economic development at
the European and global levels. In a context of economic crisis and bud-
getary austerity, the EES required a significant adaptation in its orienta-
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tion. Though the EES has not retained a distinctive role in Europe 2020
strategy, its basic principles play a key role, albeit in different settings.
The Europe 2020 strategy, adopted at the European Council of June 2010,
brought forward a new agenda: to turn the EU into a 'smart, sustainable
and inclusive economy, delivering high levels of employment, productivi-
ty and social cohesion, and setting out a vision of Europe's social market
economy for the 21st century' (European Commission 2010). The flagship
initiatives 'An Agenda for New Skills and Jobs' and "Youth on the Move'
are those most explicitly related to employment. They are also the 'Em-
ployment Package' and a 'Social Investment Package', both of which were
developed to support the flagship initiatives relating to employment and
social inclusion. The 'evolution' of the EES into the Europe 2020 strategy
has been seen with skepticism. The European Parliament and the social
partners have strongly voiced their criticism over the subordination of em-
ployment (and social) policies to budgetary and monetary objectives. They
have expressed their desire to be more closely and visibly involved in the
Europe 2020 process (ETUC 2013; European Parliament 2013) and give
the EES more prominence within the new European governance system.

Finally, a special mention should be made of the recent discussions sur-
rounding the proposal — very much pushed by Pier Carlo Padoan, Italy’s
finance Minister — of a supranational European unemployment insurance
scheme (EUBS) (Beblavy, Marconi, Maselli 2015; Beblavy, Lenaerts and
Maselli 2017), a “panEuropean jobless scheme” (Financial Times 5 Octo-
ber 2015), “a Union with a human face” (Fattibene 2015). The EUBS
would represent progress of utmost importance towards solidarity and
shared risk among member states, an attempt to increase EU citizens’ trust
in European institutions showing them that there is “a solidarity net” at the
European level, and that the European Union is part of the solution, not of
the problem. The proposal of a binding European instrument of common
solidarity would tackle unemployment and restore growth following the
recent economic crisis, by recurring to automatic mechanisms that could
potentially be the means of stabilising the Eurozone, while at the same
time addressing social problems associated with the financial crisis, as
shown in a study of the European Parliament published in 2014, which
called for a “social dimension” to the Economic and Monetary Union (The
Cost of Non-Europe Common unemployment insurance scheme for the
euro area).

228

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Solidarity in the European Union in Times of Crisis: Towards “European Solidarity”?

Conclusions

Human rights play a key role within the EU coordination of national em-
ployment policies in times of crisis: all actions of EU Institutions and
member states shall comply with them, as well as with the European So-
cial Charter of the Council of Europe. However, the potential role of Euro-
pean Institutions is still undeveloped. The importance of the European So-
cial Charter within EU social policies, which has been previously under-
lined, is proved by its special mention in Article 151 of the TFEU.

In a scenario where the CJEU interpretation activity is moving away
from a solidarity-based perspective, the proposal of a European unemploy-
ment insurance scheme (EUBS) shall be taken forward, as it translates a
“truly European” solidarity instrument.

Immigration/Asylum

In the words of President Juncker, addressing the humanitarian crisis fac-
ing refugees has become the first priority of the EU. According to Eurostat
figures?’, the total number of asylum applications in Europe in 2015
reached 1.3 million, more than double the number in 2014 and more than
triple the number in 2013, setting a record for the last 70 years. In addition
to refugees and asylum seekers, Europe — due to its comparatively high
living standards and economic outlook — continues to be an attractive des-
tination for economic migrants. According to the European Commission’s
autumn 2016 economic forecasts?8, 3 million arrivals were expected in the
EU during the period between 2015 and 2017 if the level of inflow in
2016 remained at the level of the third quarter of 2015 and assuming a
gradual normalisation during 2017. Due to limitations in the availability
and reliability of data, these figures should, however, be interpreted with a
great deal of caution.

Whether or not this trend continues, all analysts agree that a large share
of the incoming migrants and refugees will settle in Europe permanently

27 Pew Research Centre analysis of Eurostat data, available at: http://www.pewglob-
al.org/2016/08/02/number-of-refugees-to-europe-surges-to-record-1-3-million-
in-2015/.

28 Available at https://ec.europa.eu/info/business-economy-euro/economic-perfor-
mance-and-forecasts/economic-forecasts_en.
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(in 2015, 52% of total asylum applications resulted in positive outcomes??,
and a standard policy assumption is that at least half of the total number of
asylum applicants will stay over the long-term). Therefore, and asylum
represent key-issues where European solidarity can demonstrate its robust-
ness.

In fact, the principle of solidarityhas a special role in the common pol-
icies of asylum and immigration, set forth respectively in Articles 78 and
79 of the TFEU. This is due to Article 80 of the TFEU, which meaningful-
ly provides that these policies and their implementation shall be governed
by the principle of solidarity and fair sharing of responsibility, including
its financial implications, between the member states.

However, the principle of solidarity in immigration and asylum policies
also includes the relationship between the EU and its member states, on
the one side, and individuals, especially those escaping persecution and
war and looking for asylum in Europe. Indeed, this is the sole interpreta-
tion, which is in harmony with the values enshrined by Articles 2 and 3,
para. 5 of the TEU, according to which, “In its relations with the wider
world...it shall contribute to peace, security, the sustainable development
of the Earth, solidarity and mutual respect among peoples, free and fair
trade, eradication of poverty and the protection of human rights, in partic-
ular the rights of the child, as well as to the strict observance and the de-
velopment of international law, including respect for the principles of the
United Nations Charter”. According to this interpretation, solidarity
should apply both to the relationship among member states and to the rela-
tions among peoples inside and outside the European territory. It expresses
a model of society that should fight against discrimination, violence and
unfairness towards disadvantaged people and should actively promote
minimum standards of dignity for all human beings.

Moving from theory to practice, the effectiveness of such fundamental
provisions is problematic.

29 Eurostat, Asylum Statistics (Data extracted on 2 March 2016 and on 20 April
2016), available at http://ec.europa.eu/eurostat/statistics-explained/index.php/
Asylum_statistics.
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Article 80 TFEU: Scope and Implications

From a strictly legal point of view, the scope of application and the precise
legal implications of Article 80 of the TFEU are still under debate, and
even more so after the economic crisis and the increase in migration and
asylum flows. According to a critical point of view, the relation between
solidarity and fair sharing of responsibility has been misunderstood by
certain member states and by the European Institutions (such as in the
conclusions of the European Council of Bratislava, 26-27 June 2014).
They have subordinated measures of solidarity towards States facing the
crisis to the responsibility of the latter in the correct application of EU
Law (De Bruycker and Tsourdi 2015). Such interpretation seems to be
supported by the literal meaning of Article 80, which refers to two cumu-
lative engagements of the same member States, so that solidarity is a con-
dition for the correct application of EU Law.

In other words, in the field of immigration and asylum, Article 80 of the
TFEU requires of the member States something more than what is gener-
ally required by the principle of fair cooperation provided by Article 4,
para. 3, of the TEU. This is what certain authors have called a “duty to
support” as a general element of the asylum policy (Tsourdi 2016). This
principle derives from the need of fair burden sharing. Such a principle re-
sults from the preamble of the 1951 Convention relating to the Status of
Refugees, to which Article 18 of the EU Charter of fundamental rights
refers, which reads: “the granting of asylum may place unduly heavy bur-
dens on certain countries...a satisfactory solution of a problem of which
the United Nations has recognised the international scope and nature can-
not therefore be achieved without international co-operation”. Given the
general value of the principle enshrined by Article 80 of the TFEU, soli-
darity should constitute a structural component of European immigration
and asylum policies, instead of a recipe for emergencies, as it is still con-
sidered.

Unfortunately, whether Article 80 of the TFEU provides for an au-
tonomous legal basis for the EU asylum policy is still a debated question
(Hailbronner and Thym 2016). In 2011, when the proposal for the regu-
lation on Asylum, Migration and Integration Fund (AMIF) was advanced,
(COM/2011/753/FINAL) the Council refused to recognise that Article 80
of the TFEU could work as the proper legal basis. The European Parlia-
ment and the Commission strongly disagreed on this point. The different
opinions of the three European Institutions were summarised in separate
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declarations within the Annex to the position of the European Parliament
adopted by the Council (Document ST89472014ADDI1 of the 13 May
2014)30,

Financial, Operational and Humanitarian Solidarity

The practical implementation of the principle of solidarity in the field of
migration/asylum can be arranged in three categories: “financial (or eco-
nomic) solidarity”, “operational solidarity” and “humanitarian solidarity”
(among others: Morano-Foadi 2016; De Bruycker 2016). Financial soli-
darity consists of measures of assistance contemplating the distribution of
economic resources to Member States for the management of the migra-
tion flows. Operational solidarity relates to actions and measures, adopted
by the European Union, aimed at granting direct on-site support, immedi-
ately available for national authorities (see below Frontex and EASO).
Personal or humanitarian solidarity consists of those measures, which di-
rectly intervene on migrants as the relocation measures (Morgese 2014;
Mori 2015).

The majority of European measures based on solidarity are financial.
Decision n. 573/2007/EC of 23 May 2007 establishing the European
Refugee Fund for the period 2008 — 2013 as part of the General Pro-
gramme ‘Solidarity and Management of Migration Flows’ and repealing
Council Decision 2004/904/EC3! recalls that the implementation of this
policy “should be based on solidarity between Member States and re-
quires mechanisms to promote a balance of efforts between Member
States in receiving and bearing the consequences of receiving refugees and
displaced persons” (emphasis added). To that end, “a European Refugee
Fund was established for the period 2000 to 2004 by Council Decision
2000/596/EC. That decision was replaced by Council Decision
2004/904/EC of 2 December 2004 establishing the European Refugee
Fund for the period 2005 — 2010. This ensured continued solidarity be-
tween member states in the light of recently adopted Community legisla-
tion in the field of asylum, taking into account the experience acquired

30 http://data.consilium.europa.eu/doc/document/ST-8947-2014-ADD-1/ft/pdf).
31 OJL 144 0f 6.6.2007, p. 1 ff.
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when implementing the European Refugee Fund for the period 2000 —
2004. However, the fund has a limited effect on redistribution of financial
burdens among member states. One of the reasons is that the method used
for distribution, based on the overall amount of asylum seekers and bene-
ficiaries in each state, favours bigger states (Thielemann 2005).

As far as “operational solidarity” is concerned, the EU has established
instruments and agencies to deal with the external and internal dimension
of immigration. On the one hand, the internal border-free Schengen Area,
which currently comprises 26 Member States, calls for stronger coopera-
tion with regard to external border control and surveillance. Council Regu-
lation n. 2007/2004 of 26 October 2004 established Frontex, the European
Agency for the Management of Operational Cooperation at the External
Borders of the Member States of the European Union (the so-called “Fron-
tex Regulation)32, Frontex became operational in 2005, in order to com-
plement national border security systems by coordinating border manage-
ment operations such as “Triton” and “Poseidon”, as well as return opera-
tions: today, it is one of the most highly funded agencies in the EU. Its
mandate was significantly revised and expanded in Regulation n.
1168/2011 of 25 October 2011 (the “new Frontex Regulation”)?3, to en-
sure that all measures taken “fully respect fundamental rights and the
rights of refugees and asylum seekers, including in particular the principle
of non-refoulement™34,

On the other hand, the EU and its member states saw the need to step
up coordination between national administrations with regard to asylum
matters. Regulation 439 of 2010 helped to create the European Asylum
Support Office with the objective, inter alia, of providing operational sup-
port to member states whose asylum and reception systems face particular
pressure. Since 2015, EASO has heavily intensified its presence at ground
level through its emergency support for member states at the external bor-
ders with high numbers of incoming refugees. Moreover, its mission is to
promote cross-national cooperation among national administrations and

32 OJL 349 0f25.11.2004, p. 1 ff.

33 OJL3040f22.11.2011, p. 1 ft.

34 Human Rights Council, Report of the Special Rapporteur on the human rights of
migrants, F. Crépeau, Banking on mobility over a generation: follow-up to the re-
gional study on the management of the external borders of the European Union
and its impact on the human rights of migrants, 8 May 2015, UN Doc. A/HRC/
29/36, para. 26.
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harmonise the practical work in order to minimise different legal standards
and outcomes (e.g., asylum denial and grant rates). However, due to the
discretionary character of its powers and insufficient financial resources,
its contribution to the application of the principle of solidarity and to the
realisation of a concrete burden sharing among states has been limited. A
recent further instrument is represented by the creation of European Bor-
der Guard Corps (a special unity within Frontex http://frontex.europa.cu/
news/european-border-and-coast-guard-agency-launches-today),  which,
according to the Commissioner for Migration, Home Affairs and Citizen-
ship, Dimitris Avramopoulos, have turned “into reality the principles of
shared responsibility and solidarity among the Member States and the
Union” 33,

With reference to “humanitarian solidarity”, the first directive adopted
after the attribution of competencies to the EU in 1999 is Council Direc-
tive 2001/55/EC of 20 July 2001 on minimum standards for giving tempo-
rary protection in the event of a mass influx of displaced persons and on
measures promoting a balance of efforts between Member States in re-
ceiving such persons and bearing the consequences thereof3°. Recital 22
establishes that its provision should be made for “a solidarity mechanism
intended to contribute to the attainment of a balance of effort between
Member States in receiving and bearing the consequences of receiving
displaced persons in the event of a mass influx. The mechanism should
consist of two components. The first is financial and the second concerns
the actual reception of persons into the Member States. Chapter VI of the
directive, entitled “solidarity”, calls for Member States to “receive persons
who are eligible for temporary protection in a spirit of Community solidar-
ity” [emphasis added]. Unfortunately, this directive has never been ap-
plied.

In 2012, the EU Pilot Project on Intra-EU Relocation from Malta (EU-
REMA)37 was launched. It was centred on a voluntary-solidarity basis.
While a number of participating states maintained that voluntary ad hoc
relocation measures with Malta were a concrete tool for demonstrating in-

35 The European Border and Coast Guard Agency was officially launched on 6 Octo-
ber 2016.

36 OJL 212 0f7.8.2001, p. 12 ff.

37 EUREMA is a EU Pilot Project for the relocation of beneficiaries of international
protection from Malta, endorsed in the European Council Conclusions of 18-19
June 2009 (doc. 11225/2/09 CONCL 2).
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tra-EU solidarity, and generally assessed them positively, other States
feared that regular and protracted use of stand-alone relocation in situa-
tions of disproportionate pressure could act as a pull factor for irregular
migration and thus exacerbate the pressure rather than reduce it.

Even though many of these instruments and measures had been estab-
lished before the summer of the immigration crisis, the EU had to step up
its efforts in reaction to the recurrent news about humanitarian tragedies.
This was the case on the occasion of the extraordinary EU Council of 23
April 2015 which was dismayed by the shipwreck of 18 April 2015 in the
Sicilian Canal, where approximately 800 persons lost their lives. Immedi-
ate measures in this area were agreed, and four objectives were pointed
out: 1) strengthening the presence at sea; 2) combating trafficking in ac-
cordance with International law; 3) preventing irregular migration; 4)
strengthening solidarity and responsibility among the Member States
(Nascimbene, 2015). These decisions anticipated a programme developed
by the EU Commission, which was adopted on 13 May 2015 as the Euro-
pean Agenda on Migration.

Such an Agenda develops the political guidelines of the EU Commis-
sion into tailored initiatives aimed at managing migration better in all its
aspects. The Agenda puts forward concrete actions to react against the im-
mediate crisis and save lives at sea, and proposes structural responses for
the medium and long term. The European Commission has been consis-
tently and continuously working towards a coordinated European response
on the refugee and migration front. A first implementation package on the
European Agenda on Migration was adopted on 27 May. It includes a pro-
posal to trigger for the first time Article 78(3) of the TFEU (according to
which “In the event of one or more Member States being confronted with
an emergency situation characterised by a sudden inflow of nationals of
third countries, the Council, on a proposal from the Commission, may
adopt provisional measures for the benefit of the member State(s) con-
cerned. It shall act after consulting the European Parliament”) in order to
urgently relocate 40,000 asylum seekers for the benefit of Italy and
Greece; a Recommendation for a resettlement scheme for 20,000 persons
from outside the EU; an Action Plan on Smuggling; and the necessary
amendments to the EU Budget to reinforce the Triton and Poseidon opera-
tions at sea so that more lives can be saved.

Unfortunately, these efforts did not produce the desired results. Recent-
ly the European Commission started an infringement procedure against
Hungary, Poland and Czech Republic for refusing to take in their share of
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refugees (see the press release of 14 June 2017 europa.cu/rapid/press-re-
lease IP-17-1607 en.pdf), which has attracted a strong political reaction
from the participating states.

The Critical Aspects of the System of Dublin

An appraisal of the so-called “system of Dublin” sheds light on the ineffi-
cacy of the current resettlement schemes as effective measures of solidari-
ty. This system, originally based on the Dublin Convention and currently
disciplined by Regulation (EU) n. 604/2013 of 26 June 2013, provides the
criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the
Member States by a third-country national or a stateless person. The State
determined as responsible for the application is also the sole State bound
to guarantee the rights to asylum and to provide the refugees with all the
benefits and rights granted by the European Union provisions. Arguably,
the cause of the unfair sharing of burdens is the criteria established by
Dublin regulations and particularly the criteria according to which the
state obliged to manage the application is the first country of entry. This
criterion, which is residually applicable in the majority of cases, burdens
the Member States at the external borders of EU. Hence, the question aris-
es whether the Dublin system is compatible with the principle of solidarity
and demonstrates fair sharing of burdens affirmed by primary law.

The Court of Justice of the EU has never dealt with this specific
question. However, the Commission has been working for a long time on
possible modifications and improvement of the current legislative frame-
work. A novelty introduced in 2013 by the so-called Dublin Regulation III
was a mechanism to deal with situations of crisis in the asylum area. This
measure establishes a method for determining for a temporary period,
which Member State is responsible for examining applications made in a
Member State confronted with a crisis situation, with a view to ensuring a
fairer distribution of applicants between Member States in such situations
and thereby facilitating the functioning of the Dublin system even in times
of crisis.

Decisions 2015/1523 and 2015/1601 have established temporary
schemes of resettlement beneficial for Italy and Greece, lasting two years,
and applying for quotas (of respectively 40,000 and 120,000 refugees).
These instruments have proved to be inadequate to correct the unfairness
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of the Dublin system. The majority of the Member States has been reluc-
tant to comply with those decisions and the European Commission has on-
ly recently started to react, by opening up the aforementioned infringing
procedure against Hungary, Poland and Czech Republic.

More generally, this system would have operated in situations of emer-
gency only, leaving unaltered the unfair foundation of the European policy
as reflected in the Dublin system.

The prospects for a consistent application of the principle of solidarity
and fair sharing of burdens are not positive. On 13 July 2016, the Com-
mission adopted a proposal for a further modification of the Dublin system
(called Dublin I'V; Mori 2016). The problem is that it leaves untouched the
criterion of the country of first entry for the determination of the State
bound to the reception of refugees. This criterion will be corrected by a
mechanism of resettlement applicable in situations of emergency in favour
of countries that have been burdened by an extraordinary number of appli-
cations. The number is extraordinary when it overcomes 150% of the ca-
pacity of reception of the country calculated on the basis of its GDP and
its overall population. A “buy-out option” is provided by Article 37 of the
proposal, providing that a State which does not want to participate must
pay 250,000 euros for each resettled refugee. It is evident that this propos-
al is not sufficient to recalilbrate the system on the principle of solidarity.
The system will remain premised on the unfair criterion of the country of
first entry and any help from the other member states would operate just
when the national systems of the states at the external borders have almost
collapsed.

Solidarity in Asylum Seeking

The principle of solidarity towards people escaping from persecutions,
wars, natural disasters etc., as enshrined by the above-mentioned articles 2
and 3, para 5, of the TEU, applies to further European acts which regulate
the status of asylum seekers and refugees. The status of the asylum seek-
ers, for example, is regulated by directive 2013/33/EU laying down stan-
dards for the reception of applicants for international protection38. This di-
rective has also codified rules stemming from the case law of the Court of

38 OJL 180 0f29.6.2013, p. 96 ff.
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Justice. In particular, the Court has established that the standard of protec-
tion applies from the moment when the person declares her/his will to
seek asylum (therefore even before submitting the application) regardless
of the fact the State concerned is the one responsible for the examination
of the application according to the Dublin criteria (C-179/11, Cimade and
GISTI).

The status of asylum seekers is also disciplined by Directive
2013/32/EU on common procedures for granting and withdrawing interna-
tional protection®® (the “Asylum Procedures Directive™) which requires
that asylum seekers be given effective access to the labour market no later
than nine months from the date of their application, and introduces new
safeguards for vulnerable applicants, including a duty to put in place a
system to identify vulnerable persons. The Court has recently clarified that
this procedure is the sole applicable for asylum seekers and has excluded
that the application for a visa with limited territorial validity ex Article
25(1) of the EU Visa Code (regulation n. 810/2009) can offer an alterna-
tive to getting to Europe (C-638/16, X and X). This interpretation of EU
legislation has already attracted criticism for being too restrictive (among
others, Zoeteweij-Turhan, Progin-Theuerkauf 2017).

The rights of those who have been recognised as refugees are provided
by the directive 2011/95/EU on standards for the qualification of third-
country nationals or stateless persons as beneficiaries of international pro-
tection, for a uniform status for refugees or for persons eligible for sub-
sidiary protection and for the content of the protection granted. Those le-
gislative acts are really important to guarantee to asylum seekers and
refugees a standard of protection of human rights and human dignity and
are therefore extremely important for the realisation of the principle of sol-
idarity towards people. Also in this field of law and policy, there are cer-
tain limits that could be overcome in future, such as the scarce attention
paid to the will of refugees to move to other European countries, different
from that responsible for the application. In other words, the European sta-
tus of refugees paradoxically does not recognise the right to free move-
ment in the EU territory and risks frustrating or diminishing the possibili-
ties of integration of refugees into European society.

39 OJL 180 0f29.6.2013, p. 60 ff.
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Towards a Model of “European Solidarity”? Concluding Remarks

Despite the European Union’s efforts to mitigate challenges to solidarity
arising from the tensions between the mantra of economic integration and
mechanisms of social protection and decommodification that remain
bound to national levels, recent events risk jeopardising those efforts.

The horizontal dimension of solidarity has been dramatically threat-
ened, first, by the economic crisis and, subsequently, by the increase of
migration flows and the incapacity of European leaders to agree on a bur-
den-share based asylum policy, which would have provided evidence of
infra-state solidarity. More recently, in addition, the Brexit vote has repre-
sented a painful wound to the European horizontal dimension of solidarity.

When asylum and migration issues are at stake, the European Commis-
sion has shown a timid approach by proposing mechanisms designed to
operate mainly in an emergency situation, and has proved to be unable to
structurally apply solidarity to the European legislation in the field of asy-
lum. Only in spring 2017 did the Commission open infringement proce-
dures against the Czech Republic, Hungary and Poland for non-compli-
ance with their obligations under the 2015 Council Decisions on reloca-
tion following the massive influxes of asylum seekers fleeing from the
Syrian conflict. In the sphere of employment and disability, which are in-
tertwined, the economic crisis has critically worsened the living conditions
of people, raising concern and mistrust towards the European process of
integration, ultimately strengthening populism and nationalism. Although,
on disability matters, EU intervention has played a crucial role for the con-
solidation of a social-model based understanding of disability other than a
medical-one. Moreover, solidarity vis-a-vis disabled people has been im-
plemented by the adoption of a progressive, human rights-based, policy
framework, endowed with a proper long-term, cross-policy, strategy and
monitoring instruments for its implementation.

In general, the crisis has also exacerbated public perceptions about the
uneven capacity that member states have to seize the benefits of the Euro-
pean integration process, with some countries appearing more capable of
seizing the opportunities offered by the single market, while others strug-
gle to achieve that.

The vertical dimension of European solidarity has also had to face dif-
ferent challenges. A key challenge is represented by the inconsistencies
created between the commonalities underpinning the single market and the
monetary Union and the still national-based social provisions that usually
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serve the purpose of accompanying the development of a market economy,
from both social security and welfare provisions sides. The European sys-
tem is still made up of “separate” social systems that the EU sometimes
forces or attempts to put in communication with efficient — though not suf-
ficient — policy coordination methods.

In the field of immigration and asylum, the unequal distribution of bur-
dens has severely prejudged the system of reception of those States sub-
jected to higher levels of pressure, showing the incapacity of the EU and
their member states to respect the principle of solidarity as well as the es-
sential fundamental rights of refugees and asylum seekers.

On the employment side, on 16 November 2016, in its Communication
entitled Annual Growth Survey 2017, the Commission outlined the main
features of its jobs and growth agenda®, realising that the European
Union’s economy is experiencing a moderate recovery. The Commission
affirmed that the economic performance and social conditions, as well as
reform implementation, remain uneven across the EU: many economies
still face the far-reaching challenges of high long-term, youth unemploy-
ment, and that the unprecedented inflow of refugees and asylum seekers
over the last year has represented a significant new phenomenon in some
Member States. In this context, policies should be directed at consolidat-
ing the recovery and fostering convergence towards the best performers. A
renewed process of upward economic and social convergence is needed in
order to tackle the economic and social disparities between Member States
and within European societies.

In the same document, the Commission outlined that member states
should continue to modernise and simplify employment protection legisla-
tion, ensuring effective protection of workers and the promotion of labour
market transitions between different jobs and occupations. More effective
social protection systems are needed to confront poverty and social exclu-
sion, while preserving sustainable public finances and incentives to work.
Any such development will have to continue to ensure that the design of
in-work benefits, unemployment benefits and minimum income schemes
constitutes an incentive to enter the job market. Adequate and well-de-
signed income support, such as unemployment benefits and minimum in-
come schemes, allow those out of work to invest in job search and train-

40 COM(2016) 725 final:.
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ing, increasing their chances to find adequate employment that matches
their skills.

Finally, comprehensive integration measures are required for those fur-
ther excluded from the labour market and especially in response to the re-
cent arrival of a large number of migrants and asylum seckers. Integration
of migrants, especially refugees, calls for a comprehensive approach to fa-
cilitate their access to the labour market and more generally their partici-
pation in society. In the 2016 Annual Growth Survey (which launched the
2016 European Semester), the Commission put forward that the EU, in or-
der to overcome its economic and social challenges, needs to act ambi-
tiously and collectively, with a strong focus on job creation and social in-
clusion.

While promoting social developments at the national level — therefore
fostering “bottom-up” solidarity— the EU is simultaneously “imposing”
solidarity “top-down”. This is particularly evident from the proposals of a
supranational European unemployment insurance scheme and, in the field
of immigration asylum, from the proposals of 9 September 2015 concern-
ing the relocation of people in need of international protection among EU
Member States under extreme pressure and a common EU list of safe
countries of origin. These future EU instruments show the progressive
construction of a structural “European solidarity net”, which goes beyond
mere coordination, and beyond the voluntary basis that has been typically
characterising solidarity. The so-called — refugee crisis is probably “help-
ing” European solidarity to emerge and grow stronger: today Member
States are called upon to act — not just “in the spirit of solidarity” [empha-
sis added] — but rather “according to” the principle of solidarity, which is
gaining importance at the supranational level.

The challenge of European solidarity is more a political than a legal
one. The current legal framework provides a potential that is still not suffi-
ciently exploited. In the field of immigration, for example, the scope of
application of Article 80 of the TFEU should be enhanced in order to
overcome the current Dublin system and construct a coherent European
policy of reception. Analogously, in the field of unemployment and dis-
ability, there are legal bases for harmonising national social policy by tak-
ing inspiration from the more inclusive social protection systems, and
recognising equal opportunity and full accessibility to work and society to
people with disabilities. The European Institutions should encourage
member states to negotiate common progress in the social fields and moni-
tor their compliance. The Court of Justice, in particular, which has demon-

241

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Ester di Napoli and Deborah Russo

strated courage in improving social protection for the functioning of the
market (at least until its more recent rulings, i.e. Dano or Alimanovic)
should enhance the social provisions of the Charter of Fundamental Rights
as a driving force in the field of social rights, and for the elaboration of
social reforms inspired by solidarity. In the future, the development of
European solidarity requires the social constitutional refoundation of Eu-
rope (the European Pillar of Social Rights, endorsed in the “Rome Decla-
ration”, shall establish the context for discussion): in other words, a politi-
cal process calling on States to understand- the social aspirations of people
and harmonising them with the functioning of the market.

References

Adinolfi, A. (2015) "Disciplina del licenziamento individuale e fonti europee: quali
limiti ed obblighi per il legislatore nazionale?" Rivista di diritto internazionale
98(4): 1109-1143.

Amable B., L. Demmou and I. Ledezma (2009) "Stratégie de Lisbonne et réformes
structurelles en Europe" La Revue de L’IRES, 60, Numéro spécial — Stratégie de
Lisbonne: échec ou solution pour le futur? 60: 25-46.

Armstrong, K.A. (2010) Governing Social Inclusion. Europeanization through Policy
Coordination. Oxford, Oxford University press.

Barbier J.-C. (2011) Changes in political discourse from the Lisbon Strategy to Europe
2020. Working Paper 2011.01, Brussels, ETUIL.

Barbier, J.-C. (2013) The Road to Social Europe: A Contemporary Approach to Politi-
cal Cultures and Diversity in Europe. London, Routledge.

Barnard, C. (2012) EU employment law. Oxford, Oxford University press.

Bast, J. (2016) "Deepening Supranational Integration: Interstate Solidarity in EU Mi-
gration Law" European Public Law 22(2): 289-304

Beblavy, M., G. Marconi and I. Maselli (2015) "A European Unemployment Benefit
Scheme — The rationale and the challenges ahead." working paper commissioned by
the Directorate-General for Employment Social Affairs and Inclusion. http://
ec.europa.eu/social/

Beblavy, M., K. Lenaerts and I. Maselli (2017) £Design of a European Unemployment
Benefit Scheme." CEPS, Reasearch Report, Thinking about Europe. https://
www.ceps.eu/

Benelhocine, C. (2012) The European Social Charter. Strasbourg, Council of Europe
Publishing.

Besson, S. (2007) "La pluralité d’Etats responsables. Vers une solidarité interna-
tionale?" Revue suisse de droit international et de droit européen 1: 13-38

Blais, M.-C. (2012) La storia di un’idea. Milano, Giuffre.

242

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Solidarity in the European Union in Times of Crisis: Towards “European Solidarity”?

Bérner, S. (2013) Belonging, Solidarity and Expansion in Social Policy. Palgrave
Macmillan UK.

Boutayeb, C. (ed.) (2011) La solidarité dans 1’Union Européenne. Elements constitu-
tionnels et materiels. Paris, Dalloz.

Brunkhorst, H. (2000) Solidarity From Civic Friendship to a Global Legal Community.
Cambridge, The Mitt Press.

Campanelli, D. (2012) "Solidarity principle of." In R. Wolfrum (ed.) Max Planck En-
cyclopedia of Public International Law. Oxford, Oxford University Press.

Cisotta, R. (2015) "Democrazia e diritti sociali: forma della governance economica e
scelte dell’UE" Politiche sociali 1: 163 ff.

Conter B. (2012) La Stratégie Européenne pour ’Emploi : de I’enthousiasme a 1’ef-
facement, Brussels, Centre de recherche et d’information socio-politiques.

Corcoran, H, K. Smith, (2016) Hate crime, England and Wales 2015/16. Lon-
don: Home Office Statistical Bulletin 11/16

European Commission (2010) Europe 2020. A European strategy for smart, sustainable
and inclusive growth

Crépeau F. (2015) Banking on mobility over a generation: follow-up to the regional
study on the management of the external borders of the European Union and its im-
pact on the human rights of migrants. 8 May 2015, UN Doc. A/HRC/29/36

De Bruycker P. and E. Tsourdi (2015) "EU asylum policy: in search of solidarity and
access to protection." EUI — Migration Policy Centre, Policy Brief 2015/06.

De Bruycker P. (2016) "Desperately searching for solidarity in EU asylum policies"
EUI Times. http://eumigrationlawblog.eu/

De Biirca, G. (ed.) (2005) EU Law and the Welfare State. In Search of Solidarity New
York: Oxford University Press.

De Capitani, E. (2014) "Politiche UE in materia di frontiere, migrazione e asilo sotto
la Presidenza italiana del Consiglio dell’Unione (secondo semestre 2014)" Eurojus.

De la Porte, C. (2002) "Is the Open Method of Coordination Appropriate for Organis-
ing Activities at European Level in Sensitive Policy Areas?" European Law Journal
8(1): 38-58.

De Schutter, O. (2016) The European Social Charter in the context of implementation
of the EU Charter of Fundamental Rights. AFCO Committee.

De Witte, F. (2015) Justice in the EU: The Emergence of Transnational Solidarity Ox-
ford: Oxford University Press.

Di Palma, G. (2014) The Modern State Subverted. Risk and the Deconstruction of Sol-
idarity Colchester, ECPR Press.

Dupuy, P-M., B. Fassbender, M.N. Shaw and K.-P. Sommermann (eds.) (2006) Volker-
recht als Weltordnung. Festschrift fiir Christian Tomuschat. Kehl, N. P. Engel Ver-
lag.

ETUC (2013) ETUC Position on Europe 2020 strategy — an assessment, adopted at the
ETUC Executive Committee meeting of 5 and 6 March 2013.

European Commission (2010) Europe 2020 — A strategy for smart, sustainable and in-
clusive growth, COM (2010) 2020 final of 3 March 2010.

243

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Ester di Napoli and Deborah Russo

European Parliament (2013) European Parliament resolution on the European
Semester for economic policy coordination: employment and social aspects in the
Annual Growth Survey 2013, 2012/2257(INI).

Fattibene, D. (2015) "Creating a Union with a “Human Face”: A European Unemploy-
ment Insurance." [AI (Istituto Affari Internazionali) working papers.

Favilli, C. (2008) La non discriminazione nell’Unione europea. Firenze: 11 Mulino.

Favilli, C. (2011) "L'attuazione della direttiva rimpatri: dall'inerzia all'urgenza con
scarsa cooperazione" Rivista di diritto internazionale, 3: 693 — 730.

Ferrera, M. (2005) The Boundaries of Welfare. European Integration and the New
Spatial Politics of Social Protection. Oxford: Oxford University Press.

Ferrera, M. (2014) "Europa e solidarieta dopo la crisi. Un’agenda per il “lavoro intel-
lettuale”." Politiche sociali 3(3): 329-354.

Frazer, H. and E. Marlier (2008) Building a stronger EU Social Inclusion Process:
Analysis and recommendations of the EU Network of independent national experts
on social inclusion.

Giubboni, S. (2001) "Solidarieta e sicurezza sociale nella Carta dei diritti fondamentali
dell’Unione europea" Giornale di diritto del lavoro e di relazioni industriali 4: 617 —
643.

Giubboni, S. (2005) Diritti sociali e mercato. Bologna: Il Mulino.

Giubboni, S. (2012) Diritti e solidarieta in Europa. I modelli sociali nazionali nello
spazio giuridico europeo. Bologna: Il Mulino.

Giubboni, S. (2012) "Solidarieta." Politica del diritto 4: 525 — 553

Giubboni, S. (2014) "Diritto e politica nella crisi del “modello sociale europeo.”
Politiche sociali 1: 139 ff.

Giubboni, S., F. ludicone, M. Mancini and M. Faioli (2017) Coordination of Social Se-
curity Systems in Europe. Study for the EMPL Committee, European Parliament.
Guerrieri, P. (2016), “The Rise of Unemployment in the Eurozone: The Worst of the
Crisis is not Over.” In Think Tank 20, The G-20 and Central Banks in the New

World of Unconventional Monetary Policy. Brookings report

Hailbronner K. and D. Thym (2016) EU Immigration and Asylum Law. A Commen-
tary. Munich/Oxford/Baden-Baden: C.H. Beck Hart Nomos

Heidenreich M. and J. Zeitlin J. (eds.) (2009) Changing European Employment and
Welfare Regimes: The Influence of the Open Method of Coordination on National
Reforms. London: Routledge.

Karagiannis, N. (ed.) (2007) European Solidarity Liverpool: Liverpool University
Press.

Krajewski, M., U. Neergaard and J.M. Van de Gronden (eds.) (2009) The Changing
Legal Framework for Services of General Interests in Europe. Between Competi-
tion and Solidarity The Netherlands: TMC Asser Press.

Lazzerini, N. (2014) "La Corte di giustizia UE ed i “principi” della Carta dei diritti fon-
damentali nella sentenza Glatzel." SIDIBlog.

Levitt, P, C. Lloyd, A. Mueller and J. Viterna (2015) "Global Social Protection: Setting
the Agenda." EUI Working Papers, RSCAS 2015/78.

244

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Solidarity in the European Union in Times of Crisis: Towards “European Solidarity”?

Magnusson, L. (2007) European Solidarities: Tensions and Contentions of a Concept.
Brussels/New York: Peter Lang.

Marion, E. (ed.) (2011) Reinventing Social Solidarity Across Europe. Bristol: The Uni-
versity of Chicago Press.

Marlier, E. and D. Natali (eds.) (2010) Europe 2020. Towards a More Social Europe?.
Brussels: P.ILE. Lang.

McCabe, S., Minnaert, L. (eds.) (2011) Social Tourism in Europe. Bristol: Channel
View Publications.

Meron, T. (1989) Human rights and humanitarian norms as customary law. Oxford:
Clarendon Press.

Michalski, K., Strath B. (eds.) (2005) Conditions of European Solidarity What holds
Europe together? Budapest: Central European University Press.

Montaldo, S. (2017) "Us and Them: Restricting EU Citizenship Rights Through the
Notion of Social Integration." Freedom, Security and Justice: European Legal Stud-
ies 3: 34 -55.

Morano-Foadi, S. (2016) "State responsibility towards migrants and refugees and the
principle of solidarity SLS Paper Bank.

Morgese, G. (2014) "Solidarieta e ripartizione degli oneri in materia d’asilo
nell’Unione europea." In G. Caggiano (ed.) I percorsi giuridici per 1’integrazione.
Migranti e titolari di protezione internazionale tra diritto dell’Unione e ordinamento
italiano. Torino: Giappichelli.

Mori, P. (2016) "La proposta di riforma del sistema europeo comune d’asilo: verso
Dublino IV?" Eurojus.it.

Mori, P. (2016) "Le politiche relative all’asilo e all’immigrazione tra garanzie giuris-
dizionali e ragioni della politica" Il Diritto dell’Unione Europea 21(1): 103 — 114.
Murphy, J.B. (2014) The philosophy of customary law. Oxford: Oxford University

Press.

Murphy, J.B. and A. Perreau-Saussine (eds.) (2007) The nature of customary law: le-
gal, historical and philosophical perspectives. Cambridge: Cambridge University
Press.

Nascimbene, B. (2015) "Verso un vertice internazionale ed europeo sull’immigrazione:
quali prospettive?” Eurojust.it.

Nascimbene, B. (ed.) (2002) La Convenzione europea dei diritti dell’uomo. Profili ed
effetti nell’ordinamento italiano. Milano: Giuffre.

Natali D. (2009) "La Stratégie de Lisbonne aprés une décennie: revue critique d’une
littérature pluridisciplinaire." La Revue de L’IRES, 60, Numéro spécial — Stratégie
de Lisbonne: échec ou solution pour le futur?: 108-136.

Natali, D. and B. Vanhercke (eds.) (2015) "Social Policy in the European Union: state
of play 2015." Sixteenth annual report, Report commissioned from the European
Social Observatory, Brussels, ETUI.

O'Brien C. (2016) "Don't think of the children! CJEU approves automatic exclusions
from family benefits in Case C-308/14 Commission v UK." EU Law Analysis. Ex-
pert insight into EU law developments, 2016

245

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Ester di Napoli and Deborah Russo

Peers, S., T. Hervey, J. Kenner and A. Ward (eds.) (2014) The EU Charter of Funda-
mental Rights. A Commentary. Oxford: Oxford University Press.

Polakiewicz, J. (2013) "Fundamental Rights In Europe: A Matter For Two Courts EU
law and the ECHR: Will EU accession to the European Convention on Human
Rights square the circle?" Speech at the workshop on ‘Fundamental Rights In Euro-
pe: A matter For Two Courts’, held at Oxford Brookes University.

Prpic M. (2014) “At a glance. The Open Method of Coordination” EPRS- European
Parliamentary Research Service

Raspotnik, A., M. Jacob and L. Ventura (2012) "The issue of solidarity in the European
Union." Discussion paper for the TEPSA Pre-Presidency Conference 14-15 June
2012.

Raveaud G. (2007) "The European Employment Strategy: Towards More and Better
Jobs?" Journal of Common Market Studies, 45 (2): 411-434.

Ronchi, S. (2013) "Social Minimum in the New Welfare State: Minimum Income Pro-
tection in Slovenia" Working Paper 2WEL 4.

Ross, M. and Y. Borgmann-Prebil (eds.) (2010) Promoting Solidarity in the European
Union. Oxford: Oxford University Press.

Salais R. (2004) "La politique des indicateurs — Du taux de chomage au taux d’emploi
dans la Strategic européenne pour emploi (SEE)." In B. Zimmermann (ed.) Les
sciences sociales a I’épreuve de ’action. Paris. Editions de la Maison des Sciences
de I’Homme.

Scharpf, F. (1999) Governing in Europe. Effective and Democratic? Oxford: Oxford
University Press.

Sciarra, S. (2000) "Integration through Coordination: The Employment Title in the
Amsterdam Treaty" Columbia Journal of European Law 6: 221 ff.

Sciarra, S. (2013) L’Europa e il lavoro. Solidarieta e conflitto in tempo di crisi. Roma-
Bari: Editori Laterza.

Serrano Pascual, A. (2009) "Bataille d’idées dans 1’espace européen: la lutte contre le
chomage et le combat pour le nommer" La Revue de L’IRES, 60, Numéro spécial —
Stratégie de Lisbonne: échec ou solution pour le futur?: 47-64.

Shanks, M. (1977) "Introductory Article: The Social Policy of the European Communi-
ties." Common Market Law Review 14: 375 — 383.

Silveira, A., M. Canotilho and P. Madeira Froufe (eds) (2013) "Citizenship and Soli-
darity in the European Union. From the Charter of Fundamental Rights to the Cri-
sis, the State of the Art." Brussels: Peter Lang.

Smith, J., C. Chatfield and R. Pagnucco (1997) Transnational Social Movements and
Global Politics. Solidarity beyond the State. Syracuse, New York: Syracuse Univer-
sity Press.

Stjerno, S. (2005) Solidarity in Europe. The History of an Idea. Cambridge: Cambridge
University Press.

Strazzari, D. (2016) “Dall’unita alla frantumazione: Corte di giustizia e accesso alle

prestazioni sociali del cittadino dell’UE." Diritto Pubblico Comparato ed Europeo
1: 883-914.

246

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Solidarity in the European Union in Times of Crisis: Towards “European Solidarity”?

Strozzi, G. (ed.) (2015) Diritto dell’Unione europea. Parte speciale. Torino: Giap-
pichelli editore.

Szyszczak, E. (2001) "The new paradigm for social policy: a virtuous circle?" Common
Market Law Review 38: 1125-1170.

Thielemann, E.K. (2005) “Symbolic Politics or Effective Burden-Sharing? Redistribu-
tion, Side-payments and the European Refugee Fund.” Journal of Common Market
Studies, 43(4):807-824

Thym, D. (2015) "The elusive limits of solidarity: Residence rights of and social bene-
fits for economically inactive Union citizens." Common Market Law Review 52(1):
17-50

Tilly, P. (2016) Social Europe and European social policies. Origins, challenges and in-
struments. http://www.cvce.eu/

Tomuschat, C. (2014) Human rights: between idealism and realism. Oxford: Oxford
University Press.

Tsourdi E. L. (2017) "Solidarity in the administrative governance of the Common
European Asylum System” Maastricht Journal of European and Comparative
Law, 667-686

Van Rie T. and I. Marx (2012) "The European Union at Work? The European Employ-
ment Strategy from Crisis to Crisis" Journal of Common Market Studies 50 (2):
335-356.

Vandenbroucke, F. (2002) "The EU and Social Protection: What Should the European
Convention Propose?" MPIfG Working Paper 02/6.

Vandenbroucke, F. (2014) "The Case for a European Social Union: From Muddling
Through to a Sense of Common Purpose." KU Leuven Euroforum.

Vandenbroucke, F. (2017) "Automatic Stabilizer and the European pillar of social
rights: challenges and opportunities." available on-line.

Verschueren, H. (2015) "Preventing “benefit tourism” in the EU: A narrow or broad
interpretation of the possibilities offered by the ECJ in Dano?" Common Market
Law Review 53(2): 363 — 390.

Vignon, J. (2011) "Solidarity and responsibility in the European Union." Policy Brief
26.

Vitiello, D. (2015) "La sentenza Celaj della Corte di Lussemburgo e la detenzione degli
stranieri irregolari: un passo indietro?" SIDIBlog.

Wolfrum, R. and C. Kojima (eds.) (2009) Solidarity: A Structural Principle of Interna-
tional Law- Heidelberg: Springer.

Zeitlin, J. (2007) "A Decade of Innovation in EU Governance: The European Employ-
ment Strategy, the Open Method of Coordination, and the Lisbon Strategy." Per-
spectives on Employment and Social Policy Coordination in the European Union,
Portuguese Ministry of Labor and Social Solidarity, Lisbon, July 2007.

Zeitlin J. (2010) "Towards a Stronger OMC in a More Social Europe 2020: A New
Governance Architecture for EU Policy Coordination." in E. Marlier and D. Natali
(eds.) Europe 2020: Towards a more social EU? Brussels: PIEPeterLang.

247

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Ester di Napoli and Deborah Russo

Zoeteweij-Turhan, M. and S. Progin-Theuerkauf (2017) "CJEU Case C-638/16 PPU, X
and X — Dashed hopes for a legal pathway to Europe" European Law blog. New and
Comments on EU Law.

Court of Justice of the European Union decisions

Judgement of 2 February 1989, Case 186/87, Cowan.

Judgement of 12 May 1998, Case C-85/96, Martinez Sala.

Judgement of 20 September 2001, Case C-184/99, Grzelczyk.

Judgement of 20 September 2001, Case C-453/99, Courage.

Judgement of 10 July 2003, Case C-138/02, Collins.

Judgement of 29 April 2004, Case C-160/02, Skalka.

Judgement of 7 September 2004, Case C-456/02, Trojani.

Judgement of 15 March 2005, Case C-209/03 Bidar-.

Judgement of 11 July 2006, Case C-13/05, Sonia Chacon Navas.

Judgment of 18 December 2007, Case C-341/05, Laval

Judgement of 18 November 2008, Case C-158/07, Forster.

Judgement of 27 January 2009, Case C-318/07, Persche.

Judgement of 2 March 2010, Case C-135/08, Janko Rottman.

Judgement of 13 April 2010, Case C-73/08, Bressol and Others.
Judgement of 28 April 2011, Case C-61/11PPU, Hassen El Dridi.
Judgement of 6 December 2011, Case C-329/11, Alexandre Achughbabian.
Judgement of 24 April 2012, Case C-571/10, Kamberaj.

Judgement of 27 September 2012, Case Case C-179/11, Cimade and GISTI.
Judgement of 6 December 2012, Case C-430/11, Md Sagor:

Judgement of 11 April 2013, Cases C-335/11 and C-337/11, HK Danmark.
Judgement of 19 September 2013, Case C-140/12, Brey.

Judgement of 19 September 2013, Case C-297/2013, Gjoko Filev and Andan Osmani.
Judgement of 18 March 2014, Case C-363/12, Z.

Judgement of 22 May 2014, Case C- 356/12, Wolfgang Glatzel.

Judgement of 11 November 2014, Case C-333/13, Dano.

Judgement of 18 December 2014, Case C-354/13, Fag og Arbejde (FOA).
Judgement of 15 September 2015, Case C-67/14, Alimanovic.

Judgement of 1 October 2015, Case C-290/14, Skerdjan Celaj.

Judgement of 14 June 2016, Case C-308/14, European Commission v United Kingdom
of Great Britain and Northern Ireland.

Judgement of 7 March 2017, Case C-638/16, X and X.

248

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Part III:

Solidarity at a Crossroad: Solidarity and
Member State Public Policies on
Unemployment, Disabilities and

Migration/Asylum

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Solidarity in Times of Crisis: Disability, Immigration and
Unemployment in Denmark

Deniz Neriman Duru, Thomas Spejlborg Sejersen and Hans-Jorg Trenz

Introduction

In a European comparative context, the Danish Welfare State is considered
to be relatively supportive in terms of providing care for the three areas
discussed in this chapter: disability immigration, and unemployment.
Among other things, the state grants relatively high disability and unem-
ployment benefits, guarantees job security for disabled people, and offers
extensive rehabilitation to help sick people re-enter the labour market.
This is in line with a particular understanding of solidarity which, in the
Danish context is strongly grounded in welfare, and encompasses equal
distribution of income through taxation. Reciprocal solidarity as welfare is
in this sense state-centred, while citizens invest at the same time in hori-
zontal and privately organised solidarity action in support of the state sup-
plied welfare services.

The economic and financial crisis in 2008 marks some modest changes,
but not, as we shall argue, a radical rethinking of the welfare state. As a
result of the very recent policy changes in the three issue areas under ana-
lysis, social benefits have been cut or become more conditional with pref-
erence given to measures that seek to reintegrate service receivers into the
labour market. This is, however, in line with the tradition of the universal-
istic Danish Welfare State, which has always combined a generous social
safety net and free education by collecting high taxes and contributing ac-
tively to the wealth of society through work, volunteering and social re-
sponsibility.

The relative stability of the welfare state in times of crisis can, in part,
be explained by Denmark’s quick economic recovery after suffering from
recession in the initial crisis years. The GDP growth dropped from 1.6 %
in 2010 to 0.66 % in 2012 — and rose to 1.3 % in 2016 — and in turn the
population did not suffer from a substantial loss in wealth, while recession
or economic stagnation endured in other parts of Europe. Furthermore, the
debt and deficit of the Danish government is the lowest in the EU; its Gini
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coefficient — a socio-economic measure that allows income inequality
among the population to be compared — remains the lowest in Europe
(around 0.25 during the crisis years); the average annual wage is one of
the highest in Europe, and inflation is at a historical low level.! Contrary
to what is often assumed, moreover, the tax burden for the average Danish
worker is not higher than the average in other European countries.?

Unemployment rose in the initial crisis years, but since 2011 this trend
has reversed with a current unemployment rate of 6.5% (December 2016).
This is below the EU-average of 8.3% and far below the rate of countries
hardly hit by the crisis like Italy (11.9%), Spain (19.1%) and Greece (23.1)
(Eurostat 2017). Youth unemployment is around 10% and thus signifi-
cantly lower than in other European countries where it even doubles the
unemployment rates for all ages (ibid.). The youth unemployment rate is
also decreasing, indicating the quick recovery of the labour market. Over
the last years, Denmark has, in fact, offered job opportunities for young
adults from all over Europe with an increasing influx of both high-skilled
and low skilled mobile EU citizens who escaped economic hardship in
their countries of origin.

In the field of immigration, an important change is marked by the more
recent arrival of refugees in 2015. The number of asylum seckers in-
creased dramatically from 2,409 in 2008 to 21,316 in 2015, but dropped
again considerably in 2016. Over the same period, the number of incom-
ing non-EU working migrants (not asylum seekers) has dropped steadily
(from 21,440 in 2007 to 11,682 in 2015), while the number of EU mi-
grants increased significantly (from 14,620 in 2007 to 37,366 in 2015).3
There has thus been a shift from non-EU to intra-EU immigration, which —
according to Jergensen and Thomsen (2013) — is reflected in an increasing
negative tone in the media towards both groups: the EU and Non-EU mi-
grants.

In the field of disability, Danish disabled people, who according to
Christoffersen et al. (2014, 86) includes up to 25 % of the population, are
provided with a variety of measures to apply for public funding. However,

1 http://www.dst.dk/da/Statistik/nyt/NytHtm1?cid=19280 and http://www.dst.dk/da/
Statistik/nyt/NytHtml1?¢id=22577.

2 http://www.skm.dk/skattetal/statistik/generel-skattestatistik/skattetryk-en-interna-
tional-sammenligning-i-2013.

3 https://www.nyidanmark.dk/NR/rdonlyres/6460D4F5-
F48B-4724-9ED6-0BCD97683104/0/StatisticalOverview2015.pdf.
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the terms for these funding schemes have been bureaucratised since the
structural reform of 2007 and the crisis in 2008. Furthermore, even though
it seems that disabled people are met with a high degree of solidarity re-
garding employment matters, they are less protected from discrimination
outside the labour market.

This chapter aims to place the Danish Welfare State into context and to
trace more recent legislative and policy changes with regard to these three
areas. We begin, first, with a brief introduction to the Danish legal system,
hereunder judicial reviews, the role of the courts and intermediary com-
plaint board, ‘The Danish Parliamentary Ombudsman’. We then go on to
discuss the three areas separately. Within each area, we disclose the main
legislation and discuss relevant case law from the Supreme Court of Den-
mark and the Ombudsman. Finally, we include reactions and experiences
from civil society to the changes after 2008.4

The Danish Judiciary System and the Tradition of Conflict Mediation
beyond the Courts

The Danish Judiciary System is a hybrid of civil law and public law
(Lund-Andersen 2015) and has no separate constitutional court (see Wah-
gren 2007).5 Relevant cases within our areas of interest are thus dealt with
by ordinary courts, the Supreme Court of Denmark being the highest ap-
peal instance. To consider the specifics of the judicial review system in
Denmark, it is however important to keep in mind the cultural and demo-
cratic self-understanding of a country that strongly trusts in the role of rep-
resentative government and parliament. According to Marlene Wind
(2014, 18-19), in the Nordic part of Europe, there is “a broad but unspo-
ken consensus that democracy equals the will of the majority in parliament
and that this majority should be more or less unconstrained by other pow-
ers”, including the judiciary. There is, thus, a consensus approach to judi-
cial and political matters, which — it is argued by Wind — works best “in
homogenous societies with few violent conflicts and little ethnic diversi-
ty”. Denmark is indeed one such society which imagines itself just like a

4 We do this through our 30 research interviews performed with transnational solidar-
ity organisations (TSOs) working within disability, immigration, and unemploy-
ment.

5 Overview of the Danish Courts and judicial system is found in Wahlgren (2007).
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‘big family’ or a ‘tribe’ (Olwig and Paerregaard 2011, 2). Furthermore,
Danish citizens have a high level of trust in institutions, and national au-
thorities are considered to be your ‘friend’, one whose advice you take,
and against whom you do not press charges (Wind 2009; Christoffersen et
al. 2014, 139, 174-177).

Judicial reviews are rare in legal systems based on parliamentary
supremacy, such as Denmark’s. This is different from states with strong
constitutional protection such as Germany and Italy, where the Constitu-
tional Court is a primary place for the protection of the rights of the citi-
zens. People in majoritarian democracies can even be said to be afraid of
the strong role of courts to restrict the sovereignty of the people (Wind
2014). Thus, Denmark like the other Nordic countries does not have the
tradition of using the judicial review by courts, since it prefers that rights
should be the product of legislative proposals (Wind 2009).

In light of this democratic self-understanding, laws (especially constitu-
tional law) enforced by courts only play a minor role in the protection of
citizen rights in Denmark. The general disregard for courts is also reflect-
ed in the attitude of the Danish people who often prefer alternative proce-
dures of conflict settlement instead of opening court cases. The affected
parties thus usually call in intermediary bodies and complaint boards to
sort out these conflicts, such as The Ombudsman, Ankestyrelsen and
Udlcendingencevnet. ¢ In the Danish system, there is, in short, no strong
tradition to appeal to courts for conflict resolution in private and public
law cases.

The concept and role of the Ombudsman is a rather unique Scandina-
vian institution. In short, it allows individuals, groups or enterprises who
feel that their rights have been violated by public administration to settle
their conflicts outside the courts. The Ombudsman is not only a proactive
institution, it also has an active Inspection Division, which annually visits
and monitors a large number of public institutions, such as psychiatric in-
stitutions, social care homes, refugee asylums, etc. The office of the Om-
budsman writes annual reports, which includes selected cases, an
overview of the types of complaints received, and what cases were re-
opened or transferred to relevant parties. Especially within the area of im-

6 Ankestyrelsen is a complaint board related to social and employment matters.
Udlendingenavnet is a complaint board related to immigration matters.
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migration and unemployment we have selected cases from these reports to
illustrate the work of the Ombudsman.

Disability
Background and Main Legislation

In 2007, Denmark underwent a major structural reform. Besides limiting
the number of municipalities and regions drastically, the distribution of
tasks underwent changes, especially within the area of disability. The most
prolific change was that the municipalities, to a much higher extent than
before, were given the responsibility of the disability sector. Before 1980,
this was the responsibility of the state (the so-called “Special Care”), and
between 1980 and 2007, of the regions. The Danish Disability Council, a
government-funded body founded in 1980, re-accentuated the four princi-
ples, also created in 1980, on which the disability sector should be ground-
ed. These are: 1) the anti-Discrimination principle, 2) the Sector Responsi-
bility Principle, 3) The Welfare Compensation Principle, and 4) The Soli-
darity Principle (Wiederholdt 2005, 6-8). Combined with the UN Conven-
tion on Rights for Persons with Disabilities, these lay the foundation for
main legislation on disability in Denmark.

The SolidarityPrinciple is defined in relation to the public taxation of
the Danish Welfare State in the sense that “most welfare benefits — also
within the area of disability — are financed through taxation, and it is in
principle freely available to the disposal of citizens, who are in need of
help” (The Danish Ministry of Children and Social Affairs 2017). In prac-
tice, this suggests that disabled people in Denmark are eligible for a vari-
ety of state-funded social services ranging from free healthcare, reim-
bursement of medical expenses, access to assistive devices, and home
help. Furthermore, patient associations have the possibility of applying for
a multitude of state (e.g. ‘the Disability Fund’ and ‘Udlodningsmidler’,
hereunder the so-called ‘Activity-> and ‘Administration-’fund), regional
and municipal funds (e.g. funding to voluntary work, the so-called “§ 18-
funds”). Those who qualify can apply for these for different purposes such
as administration and activities. Close to all respondents in our interviews
with 10 civil society patient organisations can confirm that they in fact ap-
ply for public funding, and that this is considered to be the main part of
their income. One interviewee stresses that these funds have been much
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harder to access recently, here specifically referring to the state funds ‘The
Activity Fund’ and ‘The Disability Fund’:
“The demands to get funding have been sharpened. They have become bu-
reaucratic to apply for. Often you need to apply a very long time in advance.

And the information you give has to be very precise.”
(Interview No. 19)7

When asked about the implications of this “sharpened” and more “bureau-
cratic” process, the respondent specifies that this has created inequality be-
tween the bigger organisations with sufficient resources to cope with bu-
reaucracy who are thus able to secure funding, and smaller patient organi-
sations which work under financial constraints and have difficulties meet-
ing the new bureaucratic requirements:

“This heightened demand of documentation makes it difficult. [...] Especially
if you are a small patient organisation, you might feel that this is brutal.”
(ibid.)
In conclusion, a prospering civil society support network in the field of
disabilities was built with the purpose of supporting state welfare (and not
replacing it), while remaining heavily dependent on state-funding. While
these funds are vital for civic activism in the field, they have become hard-
er to access in recent years.

Case law: Disability Discrimination inside the Employment Area

In relation to anti-discrimination, we will discuss an important act with
wide-reaching consequences that has been tested in the Danish Courts in
support of the rights of disabled.® This is the Act on prohibition against
discrimination with respect to employment (Act No. 1349 of
16/12/2008).° This act prohibits any kind of discrimination regarding em-
ployment, whether related to ethnicity, race, religion, sexuality, and/or,
most relevantly in this context, disability (§ 1). It should be mentioned that
an equivalent act, where disability discrimination is prohibited outside of

7 Interview conducted on September 29, 2016.

8 Cases related to this act —which from now on we will refer to as the Discrimination
Act — are typically dealt with through the complaint board Ligebehandlingsncevnet
(The Board of Discrimination) in Ankestyrelsen.

9 https://www.retsinformation.dk/forms/r0710.aspx?id=122522.
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employment, does not exist. In both cases, the courts (in the first case, the
Supreme Court; in the second, the District Court of Kolding) ruled in
favour of the disabled.

In Case No. 104/2014, an employee in a supermarket was laid off by
the employer due to physical disability.!? The employer claimed that this
should be seen in relation to the so-called ‘120-days rule’ (i.e. Act on the
Salaried Employees, § 5, stk.2). This law states that an employer can lay
off an employee, if the employee has had more than 120 sick days within
the last 12 months, unless it is not in conflict with the Discrimination Act,
more specifically § 2a. This states that an employer should make appropri-
ate arrangements in relation to employees with disabilities. The Supreme
Court ruled in favour of the employee, and the employer was asked to pay
compensation and legal costs of approx. € 65,000. This clearly suggests
that the rights of persons in need of special protection (in this case, the dis-
abled) is given priority over the application of labour law provisions. It is
without precedent in Danish legal history that an employer has been sen-
tenced to pay compensation to an employee for not respecting the Dis-
crimination Act.

The second case (C-354/13) went directly from the District Court of
Kolding to The European Court of Justice (ECJ) in Luxembourg.!! This
case concerns principles of discrimination in relation to disability, but
more specifically to obesity as a disability. A public employee was laid off
as a children’s day-care worker in 2010. In this context, his obesity was
discussed. This, he claimed, was an example of discrimination related to
disability. In 2014, the District Court of Kolding provided four prelimi-
nary questions to the ECJ regarding whether obesity discrimination is in
conflict with EU law and whether obesity can be regarded as a disability.
Later that year, the ECJ answered that obesity discrimination (e.g. dis-
missal of somebody because of obesity) is different from discrimination
due to religion, disability, and skin-colour. However, they also decided
that a serious degree of obesity can be a disability and in such cases, obe-
sity discrimination should be equated with other forms of discrimination.

Even though cases like these are rarely tested in Danish Courts, both
cases show that the rights of disabled people are to some extent protected
by the Danish (and the European) Legal System. However, this protection

10 http://domstol.fel.tangora.com/media/-300016/files/104-2014.pdf.
11 http://curia.europa.eu/juris/document/document.jsf?text=&docid=160935&pageln-
dex=0&doclang=DA&mode=req&dir=&occ=first&part=1&cid=65750).
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is only guaranteed when it comes to disability discrimination in relation to
employment because as we shall see in the next section, the principle of
discrimination and the Solidarity Principle in relation to the private life of
the disabled is contested in civil society.

Case Law: Disability Discrimination outside the Area of Employment

Support action in the field of disability has also suffered in more general
terms from the financial cuts that were imposed on the public sector in
Denmark. Mainly, this is experienced as a retrenchment of social benefits
(which could also relate to the formerly discussed “sharpened bureaucra-
cy”), but also in a very specific sense that it has become much more diffi-
cult to get access to e.g. assistive devices. This can be said to contradict
the SolidarityPrinciple, where welfare benefits should be “freely available
to and at the disposal of citizens who are in need of help” (The Danish
Ministry of Children and Social Affairs 2017). One interviewee discusses
this in the following:

“The crisis has made it more difficult. And I say this because now people have
begun to discuss the economy in relation to medicine [..] Before, this was not
the case here in Denmark, legally speaking. I think this discussion is caused
by the time we live in.”

(Interview No. 15)

Several of our respondents have pointed out that the increasingly complex
administrative processes have made it more difficult to apply for and re-
ceive public funding. For disabled people, this often implies insufficien-
cies in receiving personal assistance (e.g. disability friendly cars, oxygen
machines), but also more restrictive access to early retirement pensions or
other benefits:

“It is my impression that it has become more difficult for members of my asso-
ciation to get access to the specific help tools that they need. For instance,
when can you get home help because you cannot do your own cleaning? This
has become more difficult to get access to. [] You apply through a social
worker and get a rejection.”

(Interview No. 15)!2

12 Interview conducted on September 26, 2016.

258

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Solidarity in Times of Crisis: Disability, Immigration and Unemployment in Denmark

In February 2017, the Danish Minister for Children and Social Affairs re-
acted to such complaints about discrimination related to non-unemploy-
ment matters. She thus began to develop legislation inspired by the Dis-
crimination Act to correct this inequity (The Danish Ministry for Children
and Social Affairs 2017). In summary, this retrenchment of funds and spe-
cific support are experienced as dissatisfactory by the affected Civil Soci-
ety Organisations. The Danish government is accused of restricting the
rights and worsening the living conditions of disabled people living in
Denmark. Even though this situation is perceived rather negatively by
many of the informants, they also discuss the Danish situation in a Euro-
pean context and acknowledge that the financial crisis has struck harder in
Southern and Eastern European countries than in Denmark.

Immigration
Background

In a Danish context, the narrative of solidarity concerning immigration
goes back to the “booming years” (primo-1970s), where Denmark’s — sim-
ilar to other Northern European countries like Germany, the Netherlands
or Sweden — recruitment policies opened the borders to a large number of
migrants. At that time, there was a high demand for a (temporary) work
force on the labour market, but this situation was not perceived as integra-
tion per se: the migrants were considered as “guest workers”. In the wake
of ‘the oil crisis’ in 1973, causing the first massive rise of unemployment
in Danish post-war history, the recruitment policies were abruptly ceased.
Similar to countries like Germany, this resulted in a situation where mi-
grants continued to stay. This was partly because a return to their home
countries was not an option and partly because living in Denmark for a va-
riety of reasons, mainly the supportive welfare state, was considered
preferable. This created a division in Danish society concerning immigra-
tion. One the one hand, immigration was embraced as promoting the vi-
sion of a more tolerant and diverse society; on the other, immigration was
defined as a ‘social problem’.

Around the financial crisis of 2008, the public discourse on immigra-
tion followed this very pattern. This should also be seen in the context of
the comprehensive immigration from the new Eastern European EU mem-
bers. On the one hand, governmental sources emphasised the need to re-
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cruit foreign labour in order for the Danish economy to boom.!3 The Dan-
ish industry as well supported labour mobility arguing that it would in-
crease possibilities for Danish business exports. Recruitment thus took
place within the common market framework of free movement and labour
mobility, allowing workers, especially from the new member states (both
low- and highly-skilled) to come to Denmark and apply for jobs. In line
with neoliberal logic, the labour market was seen as self-regulating and
not in need of governmental intervention.

On the other hand, there was a strong resistance against this logic,
which was expressed in terms of social justice and cultural protectionism.
These counter-frames were mainly promoted by the trade unions, who
raised a solidarity issue — reminiscing about the early twentieth century. It
was argued that the Eastern European migrants were creating an unequal
competition for jobs, as they tended to work for substantially lower
salaries, and were stigmatised as ‘people who scrounged off the govern-
ment’ and ‘wage dumpers’.!* From the perspective of trade union solidari-
ty, the critique was turned towards the employers (Danes and non-Danes)
who recruited “cheap labour” and exploited the situation. The negative
tone was reflected in the media as an “invasion from the East” (Jorgensen
and Thomsen 2013, 256). Especially during the first crisis years, unem-
ployment went up in the construction and building sectors, where Eastern
Europeans predominantly worked, and in 2007, claims for social benefit
increased 16 times (ibid., 257). As a consequence of these developments,
the debate surrounding Danish welfare shifted from a universalistic model
based on equal rights to differentiated rights, which had to be earned/
deserved. Solidarity thus became more conditional and dependent on con-
tributions and pay-backs.

The hostile frame against immigration was stressed in particular by the
Danish People’s Party, a partner to the governing party, Venstre. They

13 Venstre — The Liberal Party of Denmark — was the most prolific governing party
from 2001-2011 and again in 2015-2017.

14 On the discourse of the trade unions and their framing of labour mobility in terms
of solidarity and fairness see Jorgensen and Thomsen (2013: 256): “The trade
unions’ argument is no longer based on protecting the workers — national or non-
national — but on being competitive in a time of economic crisis [...] Struggles
over the prognosis are in this debate based on either creating better forms of pro-
duction and protecting Danish workers, which are central issues for the trade
unions, whereas the use of cheaper and more flexible labour to reduce the cost of
production is the prognosis of neo-liberal positions”.
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were against free labour mobility and considered immigration a threat to
national homogeneity. They were also the driving force behind the most
restrictive rules of family reunification in the European Union and the
lowering of welfare support to non-EU migrants. These hostile attitudes
also extended to EU migrants, raising claims against ‘welfare tourism’
from Southern and Eastern Europe.

Concerning non-EU migrants in Denmark, their labour market partici-
pation is lower than Danish people. The difference between these two
groups has decreased over time, but it is still significant, and the financial
crisis hit the non-EU migrants harder than the natives (Baadsgaard 2012).
This has rekindled the old debate of the 1970s on whether immigration is a
resource or a cost burden to Danish society. On the one hand, studies have
focused on the negative impact of predominantly low-skilled migrants on
tax income of municipalities (Bregenov-Pedersen 2012; Christoffersen et
al. 2014, 230-231), or on wage-dumping and losses of wage income that
increasingly affect low-skilled Danish workers, especially women (Mal-
chow-Mgiller et al. 2006). Furthermore, non-EU migrants and their chil-
dren were found to be overrepresented among the beneficiaries of the wel-
fare state. On the other hand, non-EU migrants are often selected for their
high skills or for their contributions to the service sectors in areas with
labour shortages. They often arrive without a family, start working upon
arrival, pay taxes and leave the country again prior to retirement (see
Christoffersen et al 2014, 233). As such, they can be considered as a re-
source, contributing to the receiving country by creating a producer sur-
plus, having a positive effect on the age distribution, providing alternative
goods and services, and creating new jobs (Christoffersen et al. 2014,
229).

Retrenchment of Welfare Benefits

In our civil society-interviews with immigration organisations, concerns
were repeatedly expressed with regard to the more recent restrictions of
Danish immigration law introduced by the current Liberal and the previ-
ous Social Democratic (2011-2015) governments. One grassroots’ activist
mentioned three main concerns: 1) the law of family reunification, and in
particular, the fact that the waiting time for a family reunion had been ex-
tended from one year to three years (and now recently, seven years); 2) the
cutting down of money allowance (cash benefits) for refugees; and 3) the
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adjustment of citizenship rules with a new requirement of work for seven
out of eight years in Denmark to qualify for citizenship (with times for
study and education excluded). With this complexity of legal issues, the
role of grassroots’ organisations is increasing in providing information
about legal changes and assistance in dealing with Danish “bureaucracy”.
When asked about the state of solidarity in Europe during the so-called
refugee crisis, the same interviewee responded:

“[ think the whole problem with refugees is that it is not a good idea that each
[European] country is making their own policy.”
(Interview No. 2).13

She went on to criticise Denmark and other European countries as being
too protective of their own countries and hoped also for solidarity to ex-
pand beyond the borders of Europe:

“When we heard about all these refugees drowning, I think Denmark and all
the other countries should have been much more eager to show we can't ac-
cept that just outside European borders, children and people are drowning in
their thousands!”

(ibid.).

Other interviewees were highly critical of the decision made by the Danish
government in 2015 about the retrenchment of development support.

“We are highly concerned with the retrenchment of development support [...]
And the story about parts of this being relocated to refugees coming to Den-
mark... I shake my head in disbelief. If you want to decrease the number of
refugees in Denmark, then you should increase support where they come
from.”

(Interview No. 19)16

Main Legislation

Main legislation regarding immigration in Denmark is found in the Aliens
Act (No. 416 of 09/05/2016).17 This act sets the conditions for visas, entry

15 Interview conducted on August 16, 2016.

16 Interview conducted on August 5, 2016.

17 https://www.retsinformation.dk/Forms/R0710.aspx?id=180093. The main legisla-
tion regarding foreigners can be accessed in English on the webpage of Danish
ImmigrationService: https://www.nyidanmark.dk/da-dk/Lovstof/
ophold love.html.
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and stay of residents (Scandinavian, EU/EEA, Schengen countries, Non-
EU), foreign workers, residence and work permits (family reunification,
asylum, refugees), different rules for residency, expulsion and refusal,
competence and complaint procedures and expenses. Another important
piece of legislation here is the Consolidated Integration of Aliens Act in
Denmark (Act No. 1094 of 07/10/2014).18 It specifies how to integrate
aliens into Danish society, and the rules for entrance, stay and work of for-
eigners in Denmark. Most recent law changes concern the regulation of
border controls and the acceptance of asylum seekers. In 2015, a new
chapter dealing with the so-called ‘refugee crisis’ was added to the Aliens
Act (Act No. 1021 of 19/09/2014).19 1t is called ‘Handling of mass in-rush
of refugees and immigrants to Denmark’. Under this act, the police and
the Immigration Service are allowed to take different drastic measures,
e.g. closing down cross-border transportation.

In the beginning of 2016, yet another amendment to the Aliens Act (Act
No. 192 of 03/02/2016) received negative international attention mainly
due to the so-called ’Jewelry article’. This introduced the possibility to
force asylum-seekers’ to use their personal assets and belongings to pay
for their reception during the asylum procedure in Denmark. The police
can, for this purpose confiscate asylum seekers’ belongings over a value
of 10.000 DKK, however not valuables with personal or sentimental val-
ue.20 In the same amendments, also rules for family reunification and per-
manent residence were restricted. Recognized refugees now need to wait
three years before they can apply to be reunited with their families.

Case Law

Case law regarding immigration is very limited. Instead of the Danish
courts, most cases of conflict are dealt with by the aforementioned com-
plaints’ board, the Ombudsman and Udlendingenavnet. Still, a few cases
were judged by the Supreme Court, all of them backing administrative
practices and not finding any violation of existing Danish legislation (e.g.
the Aliens Act).

18 https://www.retsinformation.dk/Forms/R0710.aspx?id=163323.
19 https://www.retsinformation.dk/Forms/R0710.aspx?id=164258.
20 https://www.retsinformation.dk/Forms/R0710.aspx?id=177348.
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In Case No. 243/2014, an EU citizen, who was born and raised in Den-
mark, claimed that his potential deportation was in conflict with the
Aliens’ Act (specifically § 26, stk. 2). Furthermore, he claimed that the de-
portation was in conflict with Denmark’s international obligations, more
specifically, the EU residence directive Article 28, and the European Con-
vention on Human Rights, Article 8. The Supreme Court stated that the
severity of the criminal activity gave them permission to deport the citizen
without breaching any of the above-mentioned directives and conventions.
The same result was reached in Case No. 478/2007. 2! A non-EU citizen,
from Ghana, had been living in Denmark since 1993 and had had Danish
citizenship since 2002. In 2003, A married B, another non-EU citizen, and
applied for family reunification. In 2004, this was refused with reference
to the 28-year-rule (spouses who apply for family reunification have to be
Danish citizens for longer than 28 years or living in Denmark legally for
the same period). In 2007, A and B initiated a lawsuit against the Ministry
of Refugees, Immigrants, and Integration, claiming that the refusal violat-
ed the European Convention on Human Rights Articles 8 and 14. On Jan-
uary 13, 2010, the Supreme Court found that neither article had been vio-
lated.

The same tendency is found in immigrationGinicoefficient complaints
cases in the office of the Ombudsman. Case 14/04861 concerned the ob-
servation of a forced deportation of a non-EU male, his wife and teenaged
son. Such observations are monitored in the case that there should be any
complaints regarding the use of police force. In this specific case, it was
concluded that the police did not use problematic forcible measures.?? In
Case 2014-42, the Ombudsman conducted a monitoring visit to the asy-
lum centre “Center Sandholm” together with the Institute for Human
Rights and DIGNITY, the Danish Institute against Torture. This was car-
ried out in order to assess the conditions of the people under tolerated resi-
dence status. Here, 25 people were reported to have “overall stressful and
restrictive living conditions”.23 In the report, their living conditions are de-
scribed as follows:

“Among other things, they have to live at the centre (often in rooms with one
or two other people), they have a duty to report regularly to the police (typi-
cally every day), they cannot take on paid work, and they receive a limited

21 http://domstol.fel.tangora.com/media/-300016/files/478-2007.pdf.
22 http://beretning2014.ombudsmanden.dk/english/ar2014/ — pp. 54.
23 http://beretning2014.ombudsmanden.dk/english/ar2014/ — pp.68, 123-124.
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cash allowance (a maximum of 31 DKK a day). They get meal coupons for
the centre’s cafeteria. They can in principle cook their own food, but the reali-
ty is that this is very difficult for them because of the limited financial re-
sources available to them. There is no limit to the duration of tolerated resi-
dence.”

After this observation, the Ombudsman stated the conditions to be poor,
but not in conflict with the UN Convention against Torture and the Euro-
pean Convention on Human Rights. Nonetheless, he raised a concern
about the stressful and restrictive conditions of people with tolerated sta-
tus.

Another similar case involved a 15 year-old non-EU girl, who applied
for a residence permit to live with her mother, who had moved to Den-
mark some years earlier. Her application was rejected on the basis that the
mother had left the child behind and had decided to move to Denmark,
that the child was currently living with her father, had lived there almost
her entire life, attended school there, spoke the native language, and had
all her relatives, siblings and friends there. In turn, the Ombudsman re-
ceived a complaint about the rejection from a legal aid bureau. He asked
the Ministry of Justice to explain the case, which had been considered by
the UN Human Rights Committee and the European Court of Human
Rights. The Ministry responded and the Ombudsman considered the case
on the basis of the relevant international rules. He concluded that there
were no grounds to criticise the authorities in this specific case.?*

These examples show how the Ombudsman considers the European
Human Rights Convention and decisions by the European Court of Hu-
man Rights as putting to the test the application of restrictive national leg-
islation, e.g. concerning family reunification. European and international
law thus plays a role for the Ombudsman and is used as a reference point
for envisaging a more inclusive approach towards migrants. The examples
above also show however that such considerations based on international
law have thus far not been effective to mitigate the restrictive practices
based on national legislation. Decisions concerning complaints by foreign-
ers affected by these restrictions were mostly ruled in favour of the state.

24 http://beretning2012.ombudsmanden.dk/english/ar2012/ — pp.21.
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Unemployment
Background and Main Legislation

As within the areas of disability and immigration where people have been
affected by the financial crisis, the area of unemployment has also under-
gone changes. As we shall see in the following, this has come with a sub-
stantial lowering of unemployment benefits. The main point here is that
welfare has become workfare (Johncke 2011), meaning that to a higher ex-
tent than before, people are pushed to work in order to earn access to un-
employment benefits.

In order to approach the specifics of solidarity in the field of unemploy-
ment, it is useful to unfold the two meanings that are commonly associated
with the concept of solidarity in Denmark. The first one, as mentioned in
the introduction, associates solidarity with welfare and refers to the gener-
al principle of reciprocal and equal distribution through taxation — whereas
the second meaning is more contextual and related to the socialistic work-
er and trade union movement of the late nineteenth and early twentieth
century. Here, solidarity refers to being part of a community of workers
“where the individual affiliates with and adapts itself to the community, its
organisational form being the trade union...” (Kaspersen and Christiansen
2017). When the solidarity principle is evoked in public discourse, most
Danes would be reminded of this second, more specific meaning of work-
er solidarity, and not think about ‘reciprocal solidarity’ as welfare. This
also needs to be borne in mind when interpreting our interviews, as many
of our respondents would talk about solidarity in the more narrow sense of
the Danish trade union tradition and not apply this concept automatically
to other fields of welfare or global justice.

Throughout the twentieth century, the trade unions and their affiliated
‘A-kasser’ (unemployment insurance funds) have played an important part
in worker-employers’ agreements. The system is extremely complex, but
its main details are secured and explained in the Act on Unemployment
Insurance (No. 128 of 31/07/2017).25 By being part of an ‘A-kasse’, peo-
ple can receive the so-called daily allowance (dagpenge) for a maximum
of two years, which can amount to up to 90% of the previous income. To

25 https://www.retsinformation.dk/Forms/R0710.aspx?id=186332#idec7cd264-8b84-
4a3b-8114-fd1cf36bcba7.
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receive this, you must agree to actively seek employment and be prepared
to accept job offers as long as you are unemployed. Most employed Danes
contribute to the unemployment insurance funds, which at a relatively low
fee often goes hand in hand with trade union membership. These unem-
ployment insurances are highly subsidised by the government, which en-
courages people to sign up (Christoffersen et al 2014, 193). If you are not
a member of an unemployment insurance fund, you are still eligible to
other kinds of unemployment benefits, e.g. cash benefit (kontanthjalp),
but this and other subsidiaries are substantially lower than the daily al-
lowance.

Such traditions and legislation have — among other things — resulted in
the fact that the welfare state of today is generally considered to take good
care of unemployed people living in Denmark. It provides generous mater-
nity and paternity leaves, different schemes of unemployment benefits, ac-
tive labour market and family policies, which are all aimed at encouraging
the Danes to return to work, and yet provides them with the necessary se-
curity when faced with unemployment (Christoffersen et al 2014).

Welfare and labour market policies are combined in what is called the
Danish flexicurity model. Flexicurity refers to an employment-welfare pol-
icy, which combines flexibility for the employers in hiring and firing em-
ployees, and social security for the employees in providing them with un-
employment benefits and income insurance when they lose their jobs. It
also refers to an active labour policy that offers training for skills develop-
ment in order to get access or return to the labour market. In contrast to
other countries, especially the UK, where the flexicurity model has been
held responsible for the emergence of a new social class, the precariat
(Standing 2011), the Danish case combines labour flexicurity with rela-
tively high standards of welfare state protection. Flexible labour is safe-
guarded by the existing schemes of unemployment benefits (e.g. the
above-mentioned ‘A-kasser’) and active labour market policy by provid-
ing skills and training (Duru and Trenz 2017; Alves 2015, 11). This model
is generally considered a success: Danish workers can easily lose their job,
but they will also be quickly reemployed. In the period from 1990 to 2010,
41% were unemployed for longer than six months, which is low compared
to EU-15 countries, where the average is 54% (Christoffersen et al. 2014,
47). Over the last decade, we have observed however that a neo-liberal
market logic prevails. Labour market flexicurity has become more em-
ployer-friendly and less protective of social rights. Welfare benefits have
become less compensatory and more integrationist, meaning that rather

267

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Deniz Neriman Duru, Thomas Spejlborg Sejersen and Hans-Jorg Trenz

than providing benefits unconditionally, these are now first and foremost
aimed at getting people back into employment (see also Ostergaard Moller
and Stone 2013, 588). This aligns with the tendency seen in other areas:
that solidarity has become more conditional than universal.

As we shall also see here, there are legislative overlaps with the area of
disabilityjust as the formerly discussed Discrimination Act was related to
discrimination in employment. Probably one of the most relevant pieces of
legislation within this area is the Act on Active Social Policy (No. 1460 of
12/12/2007), which basically grants the right to social welfare.2° Its aim is
to prevent unemployment while simultaneously enforcing the social obli-
gation to work (Chapter 1, § 1), and it is (in principle) applicable to all
citizens residing in Denmark, who have had employment difficulties due
to disability (Chapter 2, § 3). Second, there is the Act on Sickness Benefits
(Act No. 563 of 09/06/2006).27 This is applicable to e.g. persons who have
acquired a disability that is covered by the law of industrial injury — and
gives them the right to unemployment benefit. Basically, these acts sketch
the framework of how unemployed people residing in Denmark have the
right to claim social welfare and benefits in the case of health issues.

Case Law

Again, it is rather exceptional for the courts in Denmark to sort out con-
flict regarding employment matters because affected parties would usually
call in intermediary bodies and complaint committees. As representative
of the Danish way of conflict intermediation, we have therefore selected
two cases from the Ombudsman. They both concern principles of solidari-
ty where people have been denied unemployment and sickness benefits. In
both cases the Ombudsman found in favour of the claimants.

In Case No. 2015-57, a woman complained to the Ombudsman, be-
cause the Employment Committee of the National Social Appeals Board
had found that she was not entitled to receive supplementary unemploy-

26 https://www.retsinformation.dk/Forms/R0710.aspx?id=113596. Its current ver-
sion: https://www.retsinformation.dk/Forms/R0710.aspx?id=180043.

27 https://www.retsinformation.dk/Forms/R0710.aspx?id=30746. Its current version:
https://www.retsinformation.dk/Forms/R0710.aspx?id=182048.
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ment benefits.? For a period of time, she had received these benefits
while being self-employed as a musician in a band. The Employment
Committee ruled that this musical occupation could have been practiced
outside normal working hours, meaning that she was not entitled to the
benefits. She therefore had to pay back a substantial amount of money to
the state (approx. € 21,500). The ombudsman however found that this was
not the correct decision and that the woman was entitled to the benefits.
He therefore recommended that the Appeals Board change their decision
so that she could receive the benefits in the future, and did not have to re-
pay the above-mentioned figure.

In Case No. 13/00228, a woman filed a complaint to the Ombudsman
because she had been denied special unemployment and sickness benefit
when she moved from one municipality to another.2? She received these
benefits and was on the so-called flexible job scheme. The woman wanted
to move and had applied for a flex job (and the benefits) in advance. She
then resigned and moved, but the new municipality did not grant her a
new job and benefits with the reasoning that her unemployment was vol-
untary. The Ombudsman passed the case to the then newly opened Nation-
al Social Appeals Board, and they arrived at the conclusion that her new
municipality had not given her the satisfactory guidance. As a conse-
quence of the woman’s complaint and the action of the Ombudsman, the
National Social Appeals Board stated that the municipality was obliged to
grant the woman her previous received benefits.

Besides illustrating that the complaint board-system plays an important
part in being an intermediary between Danish citizens and the courts,
these cases also exemplify that unemploymentschemes have been increas-
ingly harder to access and, in many cases, do no longer provide a substan-
tial living. Precisely this concern is also expressed in our interviews with
representatives from unemployment organisations, most of them trade
unions. Respondents mention, above all, the cutting down of unemploy-
ment benefits, which following new rules is only paid for a maximum pe-
riod of two years (formerly four years) (Interview No. 26).3% Another radi-
cal change concerns the so-called ‘Kontanthjelpsloft’ (daily benefit maxi-
mum) adopted in October 2016. According to another interviewee from a

28 http://beretning2015.ombudsmanden.dk/english/annual_report 2015/ — pp.
152-53, 195.

29 http://beretning2014.ombudsmanden.dk/english/ar2014/ — pp. 19.

30 Interview conducted on September 26, 2016.
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trade union, this makes it much harder for unemployed persons to uphold
decent life conditions — and in turn reintegrate them onto the labour mar-
ket:

“It has been discussed in the media that 13 % [affected by this law] cannot
pay their rent and many cannot stay in their recent housing. [| It has a major
significance for many of the people we are aiming to help. In our official po-
litics, we are openly against this. [] It is very hard to convince people to get a
job or get better if you don't have a place to live”.

(Interview No. 29).3!

It seems clear that both the traditional concept of labour solidarity and the
more general welfare principle of solidarity are under pressure, when un-
employed people experience severe retrenchments. Still, in a European
context, unemployment benefits are substantially higher in Denmark than
in other countries and unemployment rates are at a historical low, which
explains why labour solidarity has thus far not been a highly contested is-
sue.

Conclusions

The Danish case is illustrative of the constraints which the established sys-
tem of universal welfare and social security is currently facing, both inter-
nally with the introduction of new conditionality and an emphasis on crite-
ria of deservingness to decide about the distribution of welfare provisions,
and externally with regard to the negative effects of the economic and fi-
nancial crisis on economic growth and unemployment. The Danish case is
however also unique as the Danish economy, despite the continuing reces-
sion in many parts of Europe, is performing well with some stagnation in
the initial crisis years but with fast and immediate recovery rates and gen-
erally low rates of unemployment.

Denmark like other Nordic countries has a universal social-democratic
welfare state-tradition with a high level of trust in the state and its institu-
tions. However, increased individualism, the inflow of refugees and asy-
lum seekers, and the increasing intra-EU mobility have created tension be-
tween transnational solidarity principles and the particularities of the wel-
fare state.

31 Interview conducted on September 20, 2016.
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Denmark has been further affected by the financial crisis of 2008 and
the so-called refugee crisis of 2015. The impact of these has been experi-
enced specifically in retrenchments of welfare benefits with regard to un-
employment and disability (e.g. unemployment insurance benefit from
four years to two years, harder access to public welfare benefits, and more
emphasis on trying to get the disabled and the sick back to work) and im-
migration (trying to reduce the intake of (EU and non-EU) migrants and
refugees, by e.g. restricting social benefits).

The change of government in June 2015 from a social-democratic-left
coalition to a liberal-right coalition has implied a couple of legislative
changes but not a radical redirection of the Danish solidarity regime. With
regard to general welfare and employment policies the new government
will continue the flexicurity policies with a stronger emphasis on individu-
al responsibility and initiative. The new government has taken some pre-
cautions against so-called ‘welfare tourism’. Freedom of movement and
labour shall be supported, but access to welfare for foreign workers will be
restricted, if necessary through a change in EU rules. With regard to immi-
gration policies and the integration of migrants, the new government con-
tinues to apply restrictive measures of control and deterrence. The new
(and old) slogan is “firm and fair on immigration” and this presupposes
strict limits on immigration (quoted in Leegaard 2013, 180). In terms of in-
tegration, the new government explicitly takes up a strong ‘anti-multicul-
turalism agenda’ approaching issues of diversity from an immigration, not
an integration perspective, as a social problem that needs to be combatted.
Problems of integration are thus addressed by way of more restrictive im-
migration policies and full legal entitlements or even citizenship are con-
sidered as a “prize for successful integration, not as a means of fostering
integration” (ibid.).

Still, Denmark continues to accommodate migrants, other EU citizens
and refugees and, to a large extent, relies on foreign work forces. To EU
citizens, the benefits of the Danish Welfare State are the same as for Dan-
ish citizens, whereas non-EU citizens are denied some benefits (e.g. free
education, student loan, unemployment benefit for Green Card holders).
There is thus an inbuilt communal-universal tension in the Danish Welfare
State-model, which seeks the difficult balance between the protection of
social cohesion of the community and the principles of universal rights
and equality.
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Disability, Unemployment, Immigration: Does Solidarity Matter
in Times of Crisis in France?

Manlio Cinalli and Carlo De Nuzzo

Introduction

This chapter focuses on three particular fields of socio-economic disad-
vantage, namely, disability, unemployment, and immigration, with the aim
of assessing the concrete applications of solidarity, and their potential
cross-field variations. In these three fields, policies are expected to have
been shaped by the traditional French welfare agenda to allow the best
combination of ‘Freedom’ and ‘Equality’, through the working of the prin-
ciple of solidarity itself. Solidarity has historically emerged as a concrete
operationalisation of the third Revolutionary pillar of French Republican-
ism, namely, Fraternity. Right at the beginning of its Revolutionary roots,
Fraternity referred especially to national identity and the cohesion of
French people against foreign anti-revolutionary forces. Yet it later stood
out as the crucial principle to avoid a potential short-circuit between Free-
dom and Equality (Spitz 2005). These latter could hardly be under a worse
threat than the constitution of “groups” of low freedom and equality;
hence, solidarity came to guarantee various forms of redistribution in
favour of certain “groups” suffering from long-term social and economic
disadvantage. The first determined intervention of Republican institutions
through top-down organised social action can be traced as far back as in
the 19th century, as soon as industrialisation and the liberal market pro-
duced the worst miseries, and their ‘miserables’ (Hugo 1849, 1862): this
was the time, for example, when government established some minimal
protection of children in the labour market in terms of minimum age,
working times, and school attendance.

The main aim of this chapter, therefore, is to see whether solidarity as a
well-functional structure to fill in the gap between freedom and individual
equality, can still be taken today as a powerful and viable tool to readdress
the potential marginalisation of most disadvantaged groups such as the
disabled, the unemployed, and immigrants. Indeed, throughout the 2000s
and the 2010s, an overall process of retrenchment has affected all the main
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branches of French welfare, with family benefits representing the only ex-
ception. The substantial stability of policies concerning the family shows
the importance given to family-related solidarity in the political agenda, as
well as the key role played by the state services devoted to the family, in-
cluding the large network of CAFs, (Caisse d’allocations familiales) that
manage welfare state provisions. In a sense, family under the Republican
framework is still seen as a nucleus of ‘marital bond of solidarity’ that de-
serves to be protected. Suffice it to say, family services manage the provi-
sion of the RMI, (Revenu minimum d’insertion, Minimum Income Bene-
fit) for more than one million households, while public expenditure on the
family is substantially higher than the EU-27 average (Eurostat 2010)
even without taking into account the fiscal support also available to fami-
lies. However, we will also see that, behind a general commitment to the
family, welfare retrenchment has also regarded family policies. This is ev-
ident only when studying more closely specific fields of marginalisation.!
The potential role of solidarityfor contemporary France is evident when
considering the social, political, and economic burden of this country.
France’s economy is the fifth largest in the world (or the 9th largest econo-
my by purchasing power parity) and represents around one fifth of the
GDP in the Euro zone. France maintains today a leading role in European
politics and economics in spite of the recent economic crisis, which was
the deepest since the Great Depression of 1929. Findings in Table 1 put
the French case in a mid-term perspective over the last five years. The
largest sector in the economy is services (e.g. banking, energy, tourism,
transport and health) providing 78.9 % of the GDP; the manufacturing sec-
tor accounts for 19.3% and agriculture for less than 2%. In manufacturing,
France is one of the global leaders in the automotive, aerospace and rail-
way sectors as well as in cosmetics and luxury goods. Furthermore, France
has a highly educated labour force and the highest number of science
graduates per thousand workers in Europe. International trade is strong,
France being the sixth-largest exporter and the fourth-largest importer of
manufactured goods. The specific composition of the French economy is a
combination of an extensive private sector with strong government inter-
vention. Having a large population in public employment, France also has
natural protection from sudden job losses. Yet, the drawback of this

1 Cf. the restrictive reforms to (un)validate family solidarity in the section dedicated
to immigration

276

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Disability, Unemployment, Immigration in France

French mixed economy is a chronic public deficit, responsible for high
public debt (67.5% of the GDP in 2008) and unbalanced social costs (part
of government spending is for supporting healthcare, pension and unem-
ployment).

The strong public intervention in welfare, however, provides hardly suf-
ficient recovery for vulnerable groups such as people with disabilities, im-
migrants, and the unemployed. Starting with unemployment, emphasis
should be put on its consistently high rates through time. In fact, France’s
unemployment rate fell below 10% for the first time in 2012. Yet unem-
ployment has since then declined more slowly than in other leading Euro-
pean economies, as a gradual recovery in economic growth and job cre-
ation has been offset by the high number of young people entering the
labour force every year. Thus, although unemployment has been decreas-
ing in all age categories, particularly among younger people, rates of
youth unemployment are still significant today, with approximately a quar-
ter of young people unemployed. The government has increasingly weak-
ened its commitment to unemployment benefits, although these latter re-
main relatively high for European standards (up to 75% of previous salary
for the first year).

As regards refugees, and immigrants more generally, there has been a
similar worsening of policy protection (further reinforced with the econo-
mic crisis between the late 2000s and the early 2010s). The traditional
generosity of the French system, both in terms of welcoming the displaced
in the short term, and integrating them as full citizens in the long term, has
been replaced by a series of restrictive twists. Accordingly, new ‘reforms’
have prevented immigrants from accessing the country by making it more
difficult for them to attain citizenship (Cinalli 2017), while at the same
time nurturing anti-immigrant discourses which push the idea that immi-
grants are a burden on society (immigration subie). Perhaps the strongest
symbol of the immigration crisis has been the 'Calais Jungle', a camp near
the Northern city of Calais. Many immigrants living in this camp have
pursued the objective of crossing the Channel and entering Britain. The
camp gained global attention during the European refugee and migrant cri-
sis, particularly with respect to mass evictions which French authorities
have been carrying out since October 2016 (Baumard 2016).

Lastly, there has also been a worsening of policy protection for sick
people and the disabled, particularly when considering the policies of pub-
lic expenditure rationalisation and the reduction in all spheres of govern-
ment. While public authorities control a generous healthcare system, they
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dedicate only 1.8% of the GDP to disability policy (figure for 2014). Suf-
fice it to say that the disability aid has met with regular cuts amid outcries
from French disability groups; and that the FNATH (Fédération Nationale
des Accidentés du Travail et des Handicapés) has stated that “choosing the
most fragile and excluded people in society for budget cuts is unaccept-
able”.2 In addition, the two million people with disabilities in France are
the first victims of unemployment: their unemployment rate at 21% shows
a level that is more than double the percentage of people of the same
working age (Dares 2016). To this, one needs to add that people with dis-
abilities are also older and less educated than the average French popula-
tion.

Table 1: General economic statistics, France 2012-2016 (Source: OECD
data)

2012 2013 2014 2015 2016

Population (million) 63.4 63.7 64.0 643 64.5

GDP per capita (EUR) 329 33,2 33,4 339 3443
29 21 69 34 3

GDP (EUR bn) 2,08 2,11 2,14 2,18 27222
7 6 1 1

Economic Growth (GDP, annual 02 0.6 07 1.2 25

variation in %)

Domestic Demand (annual variation 0.4 0.5 0.6 1.3 1.4
in %)

Consumption (annual variation in %) -0.2 0.6 0.7 1.5 -

Investment (annual variation in %) 04 -0.7 -04 09 -
Exports (G&S. annual variation in 2.7 19 34 60 -
%)

Imports (G&S, annual variation in 08 22 48 64 -
%)

Industrial Production (annual varia-
tion in %)

Retail Sales (annual variation in %) 1.9 1.8 23 38 -

22 -05 -09 18 -

2 http://www.connexionfrance.com/social-benefits-student-housing-disability home-
help-cut-income-support-rsa-11820-view-article.html.
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2012 2013 2014 2015 2016

Unemployment Rate 9.8 10.3 10.3 104 10.0
Fiscal Balance (% of GDP) 48 -40 -40 -35 -
Public Debt (% of GDP) 89.5 923 953 96.2 -

Inflation Rate (HICP, annual varia- 1.5 0.8 0.1 0.3 -
tion in %, eop)

Inflation Rate (HICP, annual varia- 2.2 1.0 06 0.1 -
tion in %)

Inflation (PPI, annual variation in %) 2.8 0.3 -14 22 -

Policy Interest Rate (%) 0.75 0.25 0.05 0.05 -
Stock Market (annual variation in %) 15.2 18.0 -0.5 8.5 -
Exchange Rate (vs USD) 1.32 1.38 1.21 1.09 -
Exchange Rate (vs USD, aop) 1.29 133 1.33 1.11 -
Current Account (% of GDP) 2.1 -1.3 -0.7 - -
Current Account Balance (EUR bn) | -44.0 -28.0 -23.0 4.0 -
Trade Balance (EUR billion) -70.6 -62.3 -58.0 -44.8 -
Disability

There are five million disabled people living in France, two million of
whom are less mobile. Thirty percent of motor disabilities are caused by
accidents. Some 135,000 disabled children attend ordinary schools and
110,000 are registered at specialised institutions. Disability spending in-
creased by 13.5 billion euros from 2005 to 2014 (DRESS 2017). The ef-
fort has amounted to € 46.6 billion in 2014, or 2.2% of the gross domestic
product (GDP). This effort relies first and foremost on the social protec-
tion system. The tax and social benefits in addition amounted to € 3.4 bil-
lion in 2014. The overall budget for the mission "solidarité, insertion et
égalité des chances" amounted to 18 billion euros for 2016, showing gov-
ernmental commitment to disability.> From a legal viewpoint, the Act No.
2005-102 of 11 February 2005 on ‘equal rights and opportunities, partici-

3 https://informations.handicap.fr/decret-loi-fevrier-2005.php.
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pation and citizenship of people with disabilities’ # amended the 1975 acts
on the disabled (Act No. 75-534 of 30 June 1975) and social and medical
institutions (Act No. 75-535 of 30 June 1975). In particular, the new law
strengthened some existing measures, but it also introduced new ones
based on the principle of national equality and solidarity

Prior to the latest reforms, the disabled were looked after as a part of a
to-be-protected “group”. The developments in legislation and consequent
policies have meant that today, the disabled are active subjects of their
own lives, and responsible citizens who have an equal place in society.
Thus, the disabled people, just like any other group at risk of socio-econo-
mic disadvantage, have been put back at the core of traditional French
concern to strike the balance between the two fundamental pillars of free-
dom and individual equality. The principle of full “individual” equality is
at the heart of the welfare state’s mission; most crucially, it is supposed to
be achieved through various forms of redistribution in solidarity with cer-
tain “groups” suffering from long-term social and economic disadvantage.
This process is also grounded on the strict duty of each individual towards
the community, or social solidarity. It is indeed this commitment that guar-
antees the Republican affiliation of citizens and their unity as a sustainable
national body, not only vis-a-vis other national communities beyond
French borders (Fraternity in the main meaning of Revolution), but also
vis-a-vis the worst outcomes of individualism and liberal markets for in-
ternal social cohesion. The priority that France puts on top-down state
agency completes the specific French approach to welfare: that is to say,
solidarity is implemented as social action organised by the state. Accord-
ingly, disability is for us a first crucial field of solidarity to retrace the idea
that the state is indeed at the service of society.

Labour Market Access for Disabled Workers

The 2005 Act is the most important legislation regarding measures to sup-
port disabled workers in France. In line with the 1987 Disability Employ-
ment Act, the law has introduced the employment of disabled persons to

4 Loi numero 2005-102 du 11 février 2005 pour l'égalité des droits et des chances, la
participation et la citoyenneté des personnes handicapées.

5 Loi numero 87-517 du 10 juillet 1987 en faveur de l'emploi des travailleurs handi-
capés.
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the field of contractual policy, and finally, it has extended this legal obli-
gation to the whole world of work, public and private sectors combined
(Blanc and Stiker 1998, 56). The law thus represents a major step forward
in the recognition of disabled workers, and more generally it stands for the
virtues unanimously recognized and defended by the Republic such as the
principle of equality. The idea of solidarity is strong: workers with disabil-
ities are entitled to adjustments and arrangements in their working hours
and shifts. They also receive priority access to further training and contin-
uing education as part of their current position. In case of redundancy, the
notice period concerning a disabled worker is double that which is other-
wise used in the company. Disabled workers are also entitled to early re-
tirement from the age of 55 on the basis of 30 working years with disabled
worker status.

The 2005 law has also asserted once and for all the responsibility of
employers (Bardoulet and Igounet 2007). This follows previous legal acts,
in 1987 and in 1999 respectively, by which firms had to employ people
with disabilities, or otherwise pay penalties in cases of non-compliance.®
In particular, private companies and public employers with more than 20
employees have today the obligation to employ 6% of disabled people,
subject to paying a financial contribution. This system of quotas was dic-
tated by practical considerations, since employers do not naturally tend to
hire workers with disabilities. Without this policy, people with disabilities
would not be competitive: ‘les personnes handicapées ne sont pas capa-
bles d’entrer en compétition pour un emploi sur un pied d’égalité avec les
personnes valides et de [’emporter sur la base de leurs seuls mérites”.” In
the absence of direct recruitment, however, the company can sign a plan
with the unions or use subcontractors who employ persons with disabili-
ties. This form of indirect recruitment is considered to be enough to fulfil
solidarity with the disabled, and hence, avoid the payment of penalties.

6 Conseil de I’Europe, Groupe de travail sur 1'évaluation des critéres individuels
régissant 'octroi d'allocations et d'aides personnelles aux personnes handicapées
Evaluation du handicap en Europe — similitudes et differences: rapport, 2002,
p-128. The French law of 1987 introduced the hiring of workers with disabilities in-
to contract law, extending the legal obligation to hire workers with disabilities in
both the public and the private sectors (Blanc and Stiker 1998).

7 Interview realised on the 8th July 2016. ‘It is impossible for disabled workersto
compete on an equal footing with able-bodied people and to succeed on the sole ba-
sis of their personal merit’.
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Employers also have another third option. They can pay a contribution
fee to the ‘fund for the professional inclusion of disabled people’ (associa-
tion de gestion du fonds pour l'insertion professionnelle des personnes
handicapées), an organisation which is dedicated to furthering profession-
al inclusion in the private sector. Unfortunately, recourse to this third op-
tion has largely been abused by employers, who have transformed it into a
devious practice for avoiding direct or indirect recruitment as in the other
two options (Coulibaly and Fardeau 2004, 25). Thus, in spite of significant
progress on the legislative front, some employers still consider workers
with disabilities as fundamentally unfit to operate in a professional envi-
ronment. Frangois Bloch-Laine aptly summarises this attitude in his analy-
sis of the issues associated with integrating people with disabilities: “//
parait anormal d’embaucher des handicapés dans des entreprises ordi-
naires alorsqu’il y a tant de demandeurs d’emploi parmi les personnes
valides”. Large companies are aware of their legal obligations, but they
usually prefer to pay penalties rather than hire workers with disabilities. In
the private sector, more than 60% of employers adopt this strategy to
avoid direct solidarity with the disabled.

At the same time, the 2005 law has matched an increasing recognition
and attention paid to persons with disabilities in terms of public policies.
The creation of Departmental Houses for Persons with Disabilities
(MDPH is worth reiterating here. Their mission is to welcome, inform,
support and advise persons with disabilities, and their families. Moreover,
beyond the purely medical approach, accessibility and the right to com-
pensation have become essential pillars of policies for people with disabil-
ities. Hence, the objective of the 2005 Act has been to promote the partici-
pation of people with disabilities in all spheres of economic and social life.
A number of tools to promote vocational training and the integration of
people with disabilities have been strengthened, notably through the cre-
ation of the ‘Fund for the Integration of People with Disabilities in the
Public Service’. The main obstacle in this case is the lack of workers with
disabilities with the right professional and educational qualifications,
which also explains why some employers prefer to pay penalties instead of
hiring such workers. The main way to stimulate the effective participation
of people with disabilities in working life is by promoting better access to
transport, schools and businesses. The main aim is to open up society and
shrink the possibilities for exclusion and stigmatisation.
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Education Access for Disabled Pupils

Education represents a necessary precondition for workers with disabili-
ties to enjoy equal opportunities and equal treatment on the labour market.
Hence, the Act of 11 February 2005 has put some crucial emphasis on the
right for any children with a disability to attend their local primary and
secondary schools.® The right to schooling is part of the personalised edu-
cation plan which ensures that the necessary adjustments are made to the
school infrastructure and to timetables to allow alternate attendance at a
specialised institution if required. Among the main issues there is the fact
that the two million disabled people in France are older and less educated
than the average French population. In fact, 90% of jobseekers with dis-
abilities have a degree that is equal or inferior to a CAP (Bardoulet and
Igounet 2007, 81). This low level of qualification can be explained by the
many obstacles encountered by pupils with disabilities in the course of
their schooling, which often translates into the fact that disabled pupils
make common recourse to special schools and medical institutions. The
2005 law seems to give some primary attention to this when stating that
"le service public de I’éducation assure une formation scolaire profession-
nelle et supérieure aux enfants, aux adolescents et aux adultes présentant
un handicap ou un trouble de santé invalidant". Hence, this law reasserts
the right of people with disabilities to receive an education in an institu-
tion located as close as possible to their dwellings.

The law posits the principle that personalised solutions should be de-
veloped on a case-by-case basis. It appeals to the principle of non-discrim-
ination, by arguing that disabilities should not be turned into insuperable
obstacles because of some environments that do not meet accessibility
standards. In simpler words, the legislator seems to be aware that, even if
the right of children with disabilities to attend an ordinary school has been
recognised, the availability of specialised teaching staff and the issue of
accessibility are still huge problems that need solutions. Suffice it to say
that many school buildings are still not accessible for children with severe
disabilities. This is the first obstacle that has to be removed in order to in-
tegrate children with disabilities, together with the need to increase the

8 This is in line with the Act No. 75-534 of 30 June 1975 made education, training
and career guidance for disabled children and adults a national obligation. Cf. also
the circular of January 1982 that reaffirmed the principle that adolescents with dis-
abilities were, as far as possible, to benefit from ordinary schooling.
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number of specialised teachers and specialised training for teachers in
general. Following the limited recruitment of teaching assistants with a
dedicated training, France is still struggling to meet the needs of the ca.
80,000 children with disabilities attending its public schools. This goes
clearly against the ambition to increase the number of children with dis-
abilities in the education system (Vuibert 2007).

Disability Guidelines Laid Out in the ‘Loi Travail’

The Loi Travail covers the whole labour market, ruling in particular the
intricacies of its operations. In so doing, it has also developed a number of
specific measures concerning disability. These measures are part of a
broader concern with people for whom an incapacity occurs, and with
caregivers of disabled children or dependent persons. The fact that the law
is also designed to support caregivers follows the fact that some disabili-
ties require constant assistance from family members or close friends. In
particular, the provisions of the Loi Travail have established that:

e The remit of Cap Emploi, the employment agency working with peo-
ple with disabilities, is extended to include work retention. The aim is
to offer targeted, long-term help for people with disabilities by promot-
ing integration and a greater continuity in the provision of services
from looking for employment to overcoming obstacles in the work-
place.

*  From the moment they are hired, workers recognised as having disabil-
ities will be referred to the company’s occupational physician so they
can benefit from a close and personalised follow-up, starting with the
first information and accident prevention visit.

» Each company’s CHSCT (Comitéd hygiene, de sécurité et des condi-
tions de travail, that is, the Committee for workplace hygiene, security
and working conditions) is entrusted with additional responsibilities to
better care for workers with disabilities.

* A system of employment support for workers with disabilities has been
introduced. This support includes a series of socio-medical follow-ups
and help to promote professional integration, in order to enable work-
ers with disabilities to gain and maintain employment. Its implementa-
tion also includes specific support and guidance from employers.
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As regards families specifically:

- If a disabled child or adult is present in the home, a derogation from
the prohibition to take more than 24 working days of paid vacation in a
row will be put in place.

- In the criteria for departures on leave, the presence of a disabled child
or adult within the families of employees will be taken into account. As
far as caregivers are concerned, if they care for a child or an adult with a
disability, then they are exempt from the general rule that prohibits work-
ers from taking more than 24 consecutive working days of paid vacation.
If an employee cares for a disabled child or adult, this is also taken into
account in the case of a dismissal.

Unemployment

French policy reforms throughout the 2000s have also had an important
influence on the situation of the unemployed. Once again, it is interesting
to assess the extent to which policies have remained faithful to the tradi-
tional agenda governing French welfare from the point of view ofstriking
the right balance between freedom and (individual) equality. As said, a
state-driven social action has been a long-term characteristic of the French
Republican system, which can be retraced as far back as in the 19th centu-
ry, when the state emerged as the source of “public service” through its
own institutions and decision-making (Duguit 1913, 15). Since then, natu-
rally, many developments have taken place, especially with the strengthen-
ing of a fully-fledged welfare state in the aftermath of WWII, which has
combined elements from the Beveridgean and Bismarckian models (Esp-
ing-Andersen 1990). Yet, if we focus more specifically on unemployment
protection, we notice that it has changed considerably in France over the
course of the 2000s, in line with the overall retrenchment of the welfare
state.

Not only were benefits quite radically restructured, but there was also a
significant shift with respect to the instruments used for unemployment
protection, with an increasing emphasis being laid on “active” measures
for labour market integration compared to the “passive” provision of in-
come maintenance. While French unemployment benefits have remained
relatively generous, and while there has been substantial stability in terms
of the investments made for every percentage point of unemployment, the
target group of benefit-based efforts has been progressively reduced, with

285

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Manlio Cinalli and Carlo De Nuzzo

a decreasing proportion of the unemployed population benefitting from
this type of protection.

These changes in the unemployment field date back to the end of the
Trente Glorieuses in the mid-1970s. Indeed, the necessary self-financing
aspects of the previously generous system became less and less viable as
unemployment started to dramatically rise. Faced with the growing reti-
cence of employers to accept further increases in contribution rates, social
partners increasingly latched on to the idea of asking the state for fiscal
help in order to keep the system afloat. On the one hand, social partners
increasingly accused the government of failing to properly scale up its par-
ticipation in a context of rapidly increasing unemployment. On the other
hand, the government increasingly objected to the fact that it could con-
tribute any more to a system over which it exercised so little control. Most
crucially, the idea of solidarity as a one-way right to be helped that is giv-
en to the needy started to weaken in an era when neo-monetarism replaced
Keynesian policies in major world economies, progressively introducing
an idea of solidarity that was more in line with growing neo-liberal ideolo-
gy in general. The final development was soon to be bring about a new
approach to welfare rights, whereby solidarity was rather a two-way pro-
cess involving some strong responsibilities on the side of welfare recipi-
ents. While the finalisation of this process came about only in the 1990s
with the establishment of rights and responsibilities (Giddens 1998), the
1980s provided a decade of economic innovation calling for the imminent
adaptation of ideas.

In fact, the provision of new resources under the Mitterrand presidency
was interpreted by many social partners, and by the unions in particular, as
an attempt on the part of the government to gain more managerial lever-
age. In 1982, employers announced that they would not accept any further
increase in their contribution rate, suspending their cooperation with the
unemployment insurance system. The CNPF (Conseil National du Pa-
tronat Frangais, the National Council of French Employers now known as
the MEDEF, Mouvement des Entreprises de France, the Movement of
French Enterprises) suggested that the system needed to be reformed by
introducing a distinction between insurance expenditures (régime d’assur-
ance) available to employees having worked and contributed to the system
for a long time, and the solidarity expenditures (régime de solidarité)
available to other job seekers who could not rely on the insurance regime
to intervene on their behalf. The régime d’assurance had to remain under
the control of social partners, while the régime de solidarité would fall un-
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der the full control of the state. It was at this stage that this new division of
costs and responsibilities between the social partners and the state was in-
troduced, transforming the unemployment protection system into what it
looks like today.

Since the more generous benefits of the régime d’assurance were only
accessible to those having contributed for a long time, this change repre-
sented the first important restriction affecting the unemployed. In addition,
benefits were also restructured, with the introduction of a “single decreas-
ing benefit” (allocation unique dégressive), which declined, by a certain
percentage over time, and at a faster rate for younger beneficiaries. There
was also a drastic reduction in the maximum period of compensation for
those with short contribution histories, while eligibility requirements were
tightened for different types of compensation, and especially for minimum
benefits. These measures, which were increasingly framed throughout the
1990s as a form of ‘activation’, made it progressively difficult for unem-
ployed people to access the main tier of unemployment protection under
the régime d’assurance. In a context of rising unemployment, these inter-
ventions led to a steep decrease in the rate of unemployed people benefit-
ting from unemployment insurance, and in the increasing ‘eviction’ from
the system of those with limited contribution histories.

Throughout the 2000s and the 2010s, reforms of the unemployment
system have been complemented by a number of insertion programmes
meant to increase “activation”, in line with a more explicit idea of solidari-
ty as something that needs to be deserved as well as requiring a number of
obligations on the side of recipients of solidarity.” The introduction of spe-
cial subsidised contracts (contrats aidés), an important aspect of French
employment policy, was extended to the private sector. Many of these spe-
cial contracts, both in the private and the public sectors, have included
provisions that circumvent labour laws and the collective agreements gov-
erning normal employment, with an extensive reliance on “atypical” con-
tracts based on short-term and part-time arrangements. The “active turn”
of recent years has not suppressed a number of specificities of the French
labour market, in which jobs and skills are typically highly firm-specific,
and in which the initial entrance into the workforce is rarely easy or

9 It should be noted that some Keynesian logic was still alive in the 1990s as a result
of the political force of the left in France. For example, in 1997, the NSEJ program
(Nouveaux Services- Emploi Jeunes) offered contracts of five years in the public
and voluntary sectors to ca. 350,000 young people with low qualifications.
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straightforward. It is not uncommon for young people to move from one
short-term, entry-level position to another until they finally manage to se-
cure a permanent job or fall back into unemployment. Overall then, one
notes that in spite of a few remnants from France’s earlier Keynesian ap-
proach, the interventions in French unemployment policy have sought to
emphasise ‘activation’ elements, in accordance with the broader supply-
focused trend characterising European unemployment policies throughout
the 2000s and the 2010s.

Meanwhile, the conditions governing insurance compensation have be-
come more restrictive. Today, the substitute income known as the ARE
(allocation d'aide au retour a l'emploi, the return-to-work allowance) is
granted to the unemployed on the basis of their age and how long they
have been affiliated. These types of benefits are only paid to workers who
lose their job in certain specific conditions. For instance, they need to have
worked for at least six out of the previous 22 months. Another crucial con-
dition is that such benefits can only be granted in cases of involuntary un-
employment; only in some very limited cases are resignations considered
to be legitimate and thereby entitle workers to benefits. It is also necessary
to register (that is, the unemployed have to officially declare themselves to
be job-seekers), which makes it easier for the employment agency to as-
sess whether they are “actively seeking employment”. The level of cover-
age nevertheless remains quite generous, since for a person earning the
minimum wage, the ARE it corresponds to is up to three quarters of their
lost earnings. The use of sanctions has increased in recent years, particu-
larly following the 2008 law that introduced more frequent controls and
more severe sanctions for those rejecting job offers. In spite of this, the
amount of people benefitting from unemployment insurance remains sig-
nificant, as can be deduced from the ca. 25,000 people removed from the
register every year, out of an overall insured population of two and a half
million people.

For a long time, the UNEDIC!0 has been in charge of the entire system
of unemployment insurance, while the CGT (Confédération générale du
travail, General Confederation of Labour) has relied on its own unem-
ployment committee. Unions have significant powers when it comes to fi-
nalising collective contracts, establishing subsidiary branches within com-

10 According to the Unedic report (Les Echos, 26 January 2007), 24 800 sanctions
have been established in 2006.
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panies, and, to some extent, influencing life within these companies (for
instance during elections for employee representatives). In membership
terms, the French trade union movement is one of the weakest in Europe,
since no more than 11% of employees are unionised and since the move-
ment is divided into rival confederations competing for leadership and
membership. Nevertheless, trade unions enjoy strong public opinion sup-
port and are able to significantly mobilise French workers, which means
that they sometimes have a decisive impact on government policy (for ex-
ample, in 2006 they pressured the government into withdrawing a new
type of employment contract for young workers). Attention can also be fo-
cused on the provisions targeting the unemployed, especially the young,
within the broader framework of the national education system. In particu-
lar, it has repeatedly been pointed out that too many young people are
channelled into general education, when the labour market (at least in
some areas), is in need of highly specialised workers. So a greater empha-
sis has therefore been placed on the students’ need to receive specialised
training, to prepare them for entering work sectors with better employment
opportunities.

As a consequence, throughout the 2000s one notes a growing profes-
sionalisation of diplomas, and the introduction of new professional curric-
ula leading to various masters and certificates. In addition, more resources
have been devoted to apprenticeship programmes, in order to improve the
articulation between the training and production systems, for instance by
introducing professional development training and support for courses al-
ternating formal education with work placements. Measures designed to
promote a large variety of different training programmes have thus been at
the heart of the government policies designed to tackle youth unemploy-
ment. “Learning and certification contracts” (contrats d’apprentissage et
de qualification) have indeed proved to be quite effective, with a number
of studies confirming that they increase trainees’ chances of successfully
entering the labour market compared to students from vocational schools
such as the lycées professionnels. Similar conclusions have been drawn
about the “certification contracts” (contrats de qualification), which also
increase its beneficiaries’ chances to quickly find employment that is both
stable and not subsidised by the state.

Lastly, some emphasis needs to be put on the jurisprudence and the rel-
evant role of the courts in the field. Looking at the most recent develop-
ments, an eventful case consisted of the demand by the Haut-Rhin County
Council to recipients of the ‘solidarity labour income’ (Revenu de solidar-
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ité active) to carry out seven hours of weekly ‘solidarity’ work for asso-
ciations, local authorities, retirement homes or public institutions starting
from January 2017. This highly controversial request was successively
considered to be unlawful by the Strasbourg Administrative Court (juge-
ment n° 1304888, 29 octobre 2015). But the motivation referred simply to
the fact the Haut-Rhin County Council was not the competent authority
for paying the ‘solidarity labour income’. As a consequence, this motiva-
tion has safeguarded the principle of conditional solidarity even if this is
linked to the willingness of parties involved, including recipients (“/a situ-
ation particuliére de l'intéressé”).!! In fact, one may argue that the princi-
ple of conditionality has gone through a further twist in the request of in-
stitutional actors, reversing the obligation of solidarity on the shoulders of
solidarity recipients. In other words, solidarity is seen as an obligation that
exists on the shoulders of the needy, who must commit to giving back soli-
darity to reciprocate for the help which they receive. Under this under-
standing of solidarity, the contract is des ut do rather than do ut des. Only
more time will tell if this specific piece of jurisprudence will be essential
to delete once and for all the idea that solidarity is a one-way act of unre-
ciprocated generosity in favour of the opposing idea that looks at solidari-
ty as a two-way relationship that engages beneficiaries of help to provide
solidarity vis-a-vis the broader community that welfare providers repre-
sent.

The Loi Travail

The most recent key reform of the French labour market, the Loi Travail,'?
was undertaken in the summer of 2016 — after strong opposition and sev-
eral struggles taking place across the political domain and civil society.
This law is a piece of national French legislation that relates to employme.
It is also known as the El Khomri law, since it was first presented to Par-
liament on 17 February 2016 by the labour minister Myriam El Khomri. It
was passed into law on 8 August 2016, and came into force on 1 January
2017, following huge waves of protest throughout 2016. While the legal

11 http://www.lefigaro.fr/social/2016/10/05/20011-20161005 ARTFIG00086-rsa-con-
tre-benevolat-pour-la-justice-le-dispositif-est-illegal.php.

12 Loi n® 2016-1088 of 8 August 2016 relative au travail, a la modernisation du dia-
logue social et a la sécurisation des parcours professionnels.
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workweek is still 35 hours long, the law gives specific company agree-
ments precedence over branch agreements. The maximum number of
hours worked in a day (10 hours) can thus be extended to a full 12 hours,
in cases of increased activity or for reasons pertaining to the company’s
organisation. It is thus possible to raise the weekly number of hours
worked to 46 hours, instead of 44, over 12 weeks. Specific company
agreements can reduce the rate of overtime compensation from 25% to
10% of the base salary. However, company agreements must have been
ratified by the "majority" of workers (that is, signed by unions represent-
ing more than 50% of employees). In the absence of such a majority, mi-
nority trade unions (representing more than 30% of employees) can organ-
ise an internal referendum to validate the agreement.

Overall, it can be argued that the large space that the law gives to spell
out the conditions under which employers can use economic redundancy
(for example, operating losses for several months, deterioration in cash
flow, technological change, reorganisation for competitiveness, and refusal
of wage contract by employees), weakens any progressive and solidarity
element that may be singled out. Accordingly, the law allows companies
to adjust their organisation in order to "preserve or develop employment".
Majority agreements take precedence over employment contracts, includ-
ing when it comes to questions of remuneration and working hours. The
employees’ monthly salary cannot be reduced, but premiums can, for ex-
ample, be abolished. Employees who refuse to accept such agreements can
be dismissed for economic reasons. These employees then benefit from a
"personalised support programme", provided by Pdle Emploi and mainly
financed by the state. The criteria for economic redundancies are laid out
according to the size of the companies. Companies are allowed to lay off
workers in the event of a "significant reduction in orders or in turnover",
compared to the same period during the previous year.

Some emphasis, however, should be put on the promotion of gender
equality and the protection against overly strenuous work. The period dur-
ing which workers returning from their maternity leave cannot legally be
dismissed has been extended from four to ten weeks. In addition, for
young people who are neither in employment, enrolled in a course of stud-
ies or in training, the law extends a type of protection that is subject to re-
sources and that includes help to find employment and a monthly al-
lowance of 461 euros for one year. For those under the age of 28 and hav-
ing graduated less than three months earlier, a four-month job search assis-
tance programme has been put into place. It is also important to mention
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the 'garantie jeunes' aimed at better training for unemployed young peo-
ple. Most crucially, the Loi Travail establishes a day of solidarity that is to
say, the work of an additional day (seven hours) by the employees without
additional compensation. This is a controversial way of interpreting soli-
darity, since to many commentators it seems to flow especially from those
who can least afford it. The day of solidarity is fixed by a company or es-
tablishment agreement or, failing that, by branch agreement. In the ab-
sence of such agreements, the employer unilaterally fixes the day of soli-
darity after consulting the work’s council or, failing that, the PDs (Person-
nel Delegates).

Migration

Immigration offers the third field to evaluate the state of solidarity in con-
temporary France: this is indeed a very complex field characterised by in-
tense policy reforms over at least two decades. The French Office for Im-
migration and Integration (OFII), established in 2009, is today the State
operator responsible for the integration of newly-arrived migrants. It also
manages family and economic migration procedures, national reception of
asylum seekers, as well as assisted return and reintegration. The French
Office for the Protection of Refugees and Stateless Persons (OFPRA) han-
dles asylum cases. A number of organisations work as partners of public
authorities in handling reception and integration of legally staying foreign-
ers. Major legislative reforms have been implemented across the 2000s
and the 2010s including new tools for promoting access to citizenship, so-
cio-economic integration, and the fight against crime over migration.
These policies have thus far taken into account various economic, social
and cultural aspects, which have often forced different stakeholders to en-
gage with the concept of solidarity, both in terms of their first steps and
integration into the labour market, and willingness to make it easier for
them to walk along the pathway between immigration and citizenship.
Starting with the final step of immigrants’ access to citizenship, Repub-
lican France is renowned for its civic traditions, whereby group distinc-
tions in general are not made in the public space and play no hard role in
the distinction between citizens and non-citizens (Cinalli 2017). Yet, it is
interesting to see how French authorities, through their latest reforms,
have extended the notion of the public sphere to include more traditional
areas such as family. This is an important point for the argument of this
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chapter since family itself is supposed to be rooted in the most solidaristic
relationship that two individuals may reciprocally commit to. Accordingly,
legal reforms over acquisition of French citizenship through marriage rep-
resents a crucial indicator of the intrusion of the French state into the most
intimate site of solidarityindeed with the aim to evaluate and (in)validate
the intimate bond of marital solidarity. Provisions governing marriage
with a foreign spouse are obviously relevant for immigrants and citizens
with a migrant background since they are more likely to marry a foreigner
than the average French citizen.

A previous law from 1988 stated that citizenship could not be requested
until one year after the marriage. In 2003 and 2006, however, laws were
passed that further restricted access to citizenship through marriage, by
mandating that the spouse of a French citizen could only apply for citizen-
ship after two years of married life, a period which was then increased to
four years in 2006. This period of time has been extended to five years if
the foreign spouse has continuously resided in France for at least one year
following the wedding. In all these cases, it is easy to see how the authori-
ties have come to distrust marriage as a self-evident indicator of a truly
solidaritybond, but consider time to be the test of that bond’s sincerity. To
this cautious distrust, the French state has added more stringent conditions
to evaluate cultural proximity between the foreign spouse and the broader
national context, for example through the assessment, since 2003, of a
“sufficient mastery of the French language”. Applicants are also expected
to have a basic knowledge of France’s civic norms, including the “rights
and duties conferred by French citizenship”. And since 2006, the law has
put a minimal income requirement for sponsors to be considered eligible
for family reunification procedures. This required income is based on the
minimum wage (RMI), and must be earned through employment and in-
creases depending on the applicant’s number of children and/or family
members.!? Given that immigrants in France are more likely to be unem-
ployed or in more low-skilled work than nationals, this set of policies have
especially restricted the scope of redistributive and solidarity policies in
the migration field.

No doubt, this willingness to assess family life more closely is in line
with the political hegemony enjoyed by individualist policies and the neo-

13 Book 4, Title 1, Article R411-4 of the Code de l'entrée et du séjour des étrangers
et du droit d'asile.
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liberal executive applying them throughout the 2000s (with the exception
of a short period of “cohabitation” at the very beginning of the decade).
This same hegemony has simultaneously accounted for more stringent
constraints in terms of socio-economic integration. In this case the major
emphasis must be put on the ‘contract of reception and integration’, to-
gether with its various employment-oriented initiatives. In principle, for-
eigners who wish to have paid employment have a number of commit-
ments to make, which translate in a number of clear administrative steps to
fulfil.!# Yet the contract pays little substantial attention to the specific con-
ditions of immigrants (and their descendants) in low income neighbour-
hoods, who must face various processes with difficulties and discrimina-
tion when trying to fulfil their promise of integration. The shortcomings in
terms of insufficient work-training, action plans, support of diversity-relat-
ed HR need, and counselling in situations of low self-confidence or limi-
ted information over the labour market add up to a very constraining con-
text for immigrants. Crucially, in this case, French authorities have trans-
ferred to NGOs and social firms the burden of sustaining immigrants
through granting specific funding.

Once again then, the notion of subsidiarity can be used to provide a cru-
cial framework so as to understand the developments of solidarity in
France. NGOs and social enterprises can thus implement programmes that
are broader in scope and deeper in outreach, targeting for example disad-
vantaged neighbourhoods with the highest percentages of immigrants (Es-
cafré-Dublet 2014). A number of organisations have thus taken the re-
sponsibility for actions that are invaluable to mediate between the ‘will-
ingness’ of the state to welcome on the one hand and, on the other, the
promise of immigrants to integrate. They may connect immigrants with
firms to create job opportunities, maintain databases of potential candi-
dates for employers, offer immigrants a course of preparation for a job
search, combine group workshops, individual coaching, media training
with professional communication and human resources. French authorities
also favour this outsourcing of support by facilitating the creation of larger
partnerships that include different actors such as local governments, uni-
versities, as well as businesses and associations of different types.

14 Accordingly, they need a work authorisation, issued by Regional Directorates for
Companies, Competition, Consumption, Work and Employment (DIRECCTE) and
a medical certificate issued by the OFII.

294

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Disability, Unemployment, Immigration in France

Beside a stronger scrutiny of solidarity (as in the case of assessment of
marital bonds of migrant spouses) and outsourcing of solidarity (as in the
socio-economic integration of welcoming of immigrants), another relevant
characteristic of the intervention of the French authorities in the field of
immigration consists of the increasing fight against irregular immigration.
Among the elements of this hard stance against irregular immigration (and
the various dangers that are concomitant with that), a major emphasis
should thus be put on the coercive measures that target those who provide
spontaneous and individually-based aid to immigrants. These coercive
measures have found a legal basis in Article L622-1 of the Code for Entry
and Residence of Foreigners and the Right of Asylum (CESEDA) that ban
any action that helps somebody enterFrance irregularly.!® In the eyes of
many pro-migrant actors, these coercive measures —which have often in-
cluded the detention of people who have offered shelter or other kinds of
help to immigrants (later found to be irregular)— have been applied as an
implicit formalisation of a ‘solidarity crime’, the latter being based on a
very vague definition that the law gives to the content of the crime itself.
The vagueness of this definition is so strong that it may allow confusing
human trafficking with genuine concerns and solidarity (Miiller 2009 and
2015).

Most crucially, the harsh stand which government and security agencies
have sometimes taken against people committed to the humanitarian aid of
immigrants, including minor actions of help such as speaking up against
undignified conditions, or simply recharging a mobile phone of an immi-
grant in situations of irregularity (Allsopp 2010), has opened room for rel-
ativising the whole concept of solidarity And at the time of writing,a num-
ber of ordinary people, including farmers such as Cédric Herrou, or aca-
demics such as Pierre Mannoni, are going through highly contentious
court trials for the most basic acts of solidarity such as offering water to
migrant children in situations of severe dehydration.!® Far from being a
concept that is universally taken as positive, solidarity has itself become

15 In the words of the article, “Toute personne qui aura, par aide directe ou indirecte,
facilité ou tenté de faciliter l'entrée, la circulation ou le séjour irréguliers, d'un
étranger en France sera punie d'un emprisonnement de cing ans et d'une amende
de 30 000 euros”.

16 Cf. for example the articles “Farmer on Trial Defends Smuggling Migrants: ‘I Am
a Frenchman” The New York Times, 5 January 2017; and “French Fraternity and
Migrants”, The New York Times, 17 January 2017.
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contentious, something that can be opposed when it does not favour the
particular interests of policy-makers and main stakeholders.

Conclusive Remarks

We can conclude by attempting to find an underlying thread across the
many recent developments in the field of solidarity, particularly in terms
of the provisions that affect vulnerable groups such as the disabled, the un-
employed, and migrants. As a first (self-indulgent) comment, we can say
that a first underlying thread is that accounting for some similar patterns is
not an easy task not even when looking across similar fields of vulnerabil-
ity. As this chapter has demonstrated, in recent years the legal and policy
production in these fields has been considerable in France, yet reference to
solidarity is rarely explicit, and rarely straightforward in its understanding.
The main finding is indeed that the search for solidarity implies looking
into fields made of complex multi-level structures of policies and institu-
tions. France is usually considered to be a highly unified and centralised
state, scoring very low on the Lijphart’s index of federalism (1999). And
as demonstrated in this chapter, solidarity is no doubt a concept that one
finds in the Republican Constitution (most strongly, in its powerful refer-
ence to fraternité) as well as in the main provisions of national institutions
across the different fields of vulnerability. Yet, especially as a result of the
many new measures of decentralisation that were introduced in the 2000s,
we did find that the shape of fields of solidarity is also influenced by the
intervention of a plurality of actors at the sub-national level.

Designed to correct the institutional imbalance between the national
and the sub-national levels, these measures have had an impact on the way
that solidarity is understood and practiced in France, for example by
changing the access points available for vulnerable groups and by blend-
ing new sets of opportunities and constraints for bottom-up intervention of
French citizens more generally (Cinalli 2004; Cinalli and Giugni 2013). In
particular, by zooming in on this complex multi-level governance of soli-
darity, a further underlying thread that has emerged throughout the pages
of this chapter consists of the growing role of French associations. This is
a relevant result when analysingbottom-up intervention in the public dis-
course of pro-beneficiary organisations in the fields of disability, unem-
ployment, and migration. Their aim is to increase the discursive legitima-
cy of justice and equality for vulnerable people. Besides being a “bastion
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who stands up to defend a large part of the (disabled) people”,'7 the main
point is that these associations have taken leading responsibilities in these
current times of economic crisis, welfare retrenchment, and progressive
withdrawal of the state. In particular, associations are playing a double
role. On the one hand, they continue to be close to vulnerable people in a
direct relationship of care and exchange with them, while at the same
time, on the other hand, they fill in the solidarity vacuum left by tradition-
al welfare agents. In the words of an associational leader “respect, equality
and dignity are the most fundamental values. The two main dimensions
are subsidiarity and reciprocity”.'® The sense of purpose and the objective
importance of these associations in the field is further emphasised in times
of austerity policies, when solidarity as direct empathy vis-a-vis vulnera-
ble people and as a welfare enterprise can only continue thanks to their in-
tervention, in spite of the reduction of funds and state support.

Another essential underlying thread that has emerged in the pages of
this chapter is the cross-roads at which solidarity stands today in France,
both in terms of its fundamental understanding and actual practice. Most
crucially, this is a finding that has emerged across all fields of vulnerabili-
ty that we have examined. In very general terms, it can be argued that, fol-
lowing two decades of discussion on the relationship between rights and
responsibilities (Giddens 1998), the project of “third way” is today
stronger than ever before in France. This project, which in political terms
has coincided with the decreasing appeal of traditional parties on both
sides —the right and the left— of the political spectrum, has put much
emphasis on self-initiative, duties, and personal commitment. And even in
the French context of traditional welfare rights, the idea of contractualism
has increasingly become hegemonic, thereby undermining more classic
conceptions of welfare just as much as in other countries that have more
famously taken a neo-liberal turn (Dwyer 2004). The pages of this chapter
have given plenty of space to discussing the extensive policy investment
in measures to tackle vulnerability, socio-economic exclusion, and to
move more vulnerable people from welfare to autonomy. Beside these re-
newed practices of solidarity, however, this chapter has also demonstrated
that a fundamental rethinking of solidarity is taking place. Many times this
fundamental rethinking passes unobserved in the application of measures,

17 Interview No. 5 In the field of disability
18 Interview No. 8 in the field of disability
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but we have identified at least three main scenarios under which this has
emerged in open contradiction with more traditional approaches to solidar-
ity.

A first scenario of potential contradiction between old and new thinking
of solidarity is the case of the ‘commodification of solidarity’, whereby
solidarity has de facto become a tax that actors pay ‘in the name of soli-
darity’, which in fact is not implemented (if not indirectly). There were
many examples throughout this chapter, but the most compelling example
that we have singled out is the de facto monetization of solidarity in the
field of disability into a tax that firms pay as an alternative to the recruit-
ment of disabled people. A second scenario is the ‘inverse contractualisa-
tion of solidarity’, whereby institutional actors have attempted to reverse
the “do ut des” formula (a formula which is itself a neo-liberal approach to
solidarity, since in its traditional letter solidarity should instead be thought
of as free of obligations) in a more stringent “des ut do” formula. In this
case, solidarity becomes an obligation on the side of welfare recipients.
The most compelling example that we have singled out is in the field of
unemployment. It consists of the demand of the Haut-Rhin County Coun-
cil to recipients of the ‘solidarity labour income’ (Revenu de solidarité ac-
tive) to be themselves the agents of solidarity in their work for asso-
ciations, local authorities, retirement homes, and public institutions in gen-
eral. Finally, the third scenario —whereby contradiction between old and
new approaches to solidarity is most strident— refers to the ‘situazionali-
sation of solidarity’, which holds that solidarity is not defined by some
universal traits (and motivations) of solidarity, but rather by an external
viewpoints establishing the distinction between those who do deserve help
(which in this case is rightly named solidarity) and those who do not de-
serve any help (which, if given, would rather be accompliceship, or a ‘sol-
idarity crime’). Under this third scenario, solidarity is really solidarity on-
ly when it has positive externalities on society according to some contin-
gent norms. In this case, the most compelling example that we have sin-
gled out here is in the field of immigration. It consists of the de facto en-
forcement of a ‘solidarity crime’ which French security actors have been
applying against a number of people willing to help needy migrants before
checking on their regular or irregular entrance in the country.

Ultimately, the most provocative conclusion that one can take from this
chapter is that solidaritymay well be the last constraint from which a fully-
fledged neoliberal programme wants to depart. This is no doubt a very am-
bitious goal in countries where solidarity is historically and constitutional-
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ly embedded in the basic understanding that individuals have of their own
citizenship community and of their own political institutions. Due to the
symbiotic ties that solidarity has with Fraternity, it is normal that France is
a crucial stage for the neo-liberal programme to implement its agenda. The
recent economic crisis has had a significant impact on solidarity in France,
both in terms of the more visible and formal dynamics of top-down wel-
fare policies, and of the policies aiming to include the disabled, the unem-
ployed, and migrants. This is true to such an extent that it could be said
that the impact of the crisis is what most strongly unites the three fields of
vulnerability in this chapter. Yet the long-term analysis of this chapter —
mostly focusing on policy developments throughout the 2000s and the
2010s — allows for arguing that the economic crisis has not in fact led to
outstanding policy changes. Indeed, changes often follow a rhythm that is
in agreement with previous ‘reforms’ according to longer-term trends,
sometimes having begun well into the pre-crisis period. In the voice of
some commentators, the crisis has thus been a tool to justify restrictive re-
forms that were already considered “necessary” before the crisis. The
monetisation of solidarity, its reversal on the shoulders of solidarity recipi-
ents in terms of obligations, as well as the idea that solidarity can be good
hic et nunc but not necessarily everywhere and at any time, are perhaps
crucial points that help us to identify the (front)line whereby neo-liberal
reforms stand at the present time.
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Disability, Unemployment, Immigration: The Implicit Role of
Solidarity in German Legislation

Ulrike Zschache

Introduction

The recent crises had very different effects in the various European coun-
tries. Some countries were severely hit by the economic and financial cri-
sis. Other countries had to cope with the unprecedented influx of refugees
and migrants. In particular, southern European countries like Greece and
Italy faced multiple crises. The different contextual conditions implied dif-
ferent repercussions for solidarity for the most vulnerable groups in soci-
ety, including the unemployed, people with disabilities and refugees. Ac-
cordingly, the crises variously changed the environment for the legal en-
trenchment of solidarity with these target groups, thus affecting regula-
tions on rights and entitlements and the implementation of the existing
constitutional and legal entrenchment of solidarity for people in need. This
chapter aims to shed light on the legal framework for solidarity with the
unemployed, disabled people and refugees in Germany. It will show that
the law and the implementation of rights and entitlements in the three
fields were affected very differently by recent developments. In particular,
it will argue that the disability law was not impacted by the recent crises.
Instead, changes in the legal framework are mainly a reaction to the re-
quirements defined by the UN Convention on the Rights of Persons with
Disabilities. In contrast, rights and entitlements in the unemployment and
asylum fields were influenced by recent economic developments and the
challenges posed by the new transnational movement of migrants and
refugees. Yet, those two fields witnessed a certain retrenchment and a
growing conditionality in quite distinct ways. In fact, while the unemploy-
ment law and its implementation are characterised by a tightening of rights
and entitlements — particularly for the long-term unemployed — despite the
good overall socio-economic climate, the restrictions in asylum law are a
direct reaction to the crisis experiences following the unprecedented ar-
rival of refugees and asylum seekers since summer 2015.
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Before moving deeper into the legal framework in the three fields, the
following section will elucidate the impact of the different crises in Ger-
many. This will allow us to understand better the extent and the role of cri-
sis experiences in this country. Overall, Germany was most notably hit by
the global financial and economic crisis in 2009. But compared to other
European countries, the impact of the crisis was dealt with punctually. In
fact, after a slump in the financial and economic development at the begin-
ning of the crisis, Germany recovered quickly and absorbed the economic
shock rather well. This picture is consistent with many socio-economic
and financial indicators. To start with, the government deficit witnessed a
sharp increase in the years 2009 and 2010 (reaching a deficit -4.22% of
GDP in 2010). But by 2011, these figures were already showing drastic re-
ductions. The following years saw further improvements and a continuous
trend towards balanced government accounts. What is more, in 2014, Ger-
many even reached a government account surplus, which was further con-
solidated in the following years (+0.69 % of GDP in 2015) (OECD
2017a). The government’s fiscal balance, i.c. the balance between govern-
ment revenue and government spending, developed in similar fashion. At
the beginning of the crisis, the German government had to increase its
spending, which led to a negative fiscal balance. The negative trend was
further reinforced due to a decrease in fiscal revenues in 2010 (resulting in
a negative fiscal balance of -4.23% of GDP). Yet, after this drastic break,
the German government’s fiscal balance has recovered quickly since 2011,
to the point where the country reached fiscal consolidation and a positive
balance sheet in 2013. This positive development was further sustained the
following year (with a positive fiscal balance of 0.55% of GDP in 2014)
(OECD 2017b; c¢). Another economic impact was that German govern-
ment debt increased since the outbreak of the crisis and reached a peak be-
tween 2010 and 2012. Overall, government debt stayed at about 85 per-
cent of GDP during peak times. Hence, it remained comparably moderate
in contrast to other EU countries. However, in contrast to a continuous av-
erage debt increase in the EU, German government debt started to recover
after 2012. By 2015, government debt had decreased to 77.8 percent of
GDP. Hence, it is approaching the pre-crisis level gradually (64.1% of
GDP in 2007) (OECD 2017d).

In addition, the effects of the crisis can be observed with regard to eco-
nomic indicators. In this respect, Germany witnessed a sharp decrease in
the country’s gross domestic product in 2009 and a quick and sustained re-
covery in the subsequent years (DESTATIS 2017a). Furthermore, domes-
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tic demand fell considerably in response to the economic crisis between
2007 and 2009. However, similar to the GDP, it quickly regained its
strength in 2010 and 2011, eventually exceeding the pre-crisis demand
during those two years, most probably as an effect of the government’s
stimulus measures. After this peak, demand witnessed a punctual drop-
back in 2012, but has grown again since 2013, reaching the pre-crisis level
by 2016 (OECD 2017e). Inflation followed a similar pattern. It declined
markedly after the beginning of the crisis and approached almost the level
of zero inflation in 2009, before it re-increased over the years 2010 and
2011. Once again, 2012 brought about a break in this development. Since
then, inflation rates fell again, and by 2015, they almost reached zero in-
flation once again. Despite a marginal recovery, inflation also remained
very low in 2016 (OECD 2010; 2012; 2015, 2017f). Going beyond infla-
tion, other important indicators for Germany are the country’s export fig-
ures. Given the importance of international exports, the German economy
was affected considerably by the global economic crisis and the resulting
weakening of global markets and external demand. Consequently, there
was a steep drop in the foreign trade balance between 2008 and 2011, with
a particularly sharp decline in 2009 (see Table 1). However, the country
was prepared to return quickly to economic activity and strength when
global markets and external demand started to recover. As a result, the for-
eign trade balance not only re-increased to its pre-crisis level, but it has
also exceeded the pre-crisis export surplus since 2013 (DESTATIS
2017b). This trend was most likely facilitated by the weak Euro (IMF
2015, 4).

On the one hand, Germany’s preparedness to return swiftly to produc-
tion and its ability to respond to growing international demand was to a
large degree buffered by government growth measures. These were geared
to protect employment, maintain work force and know-how and, thus, sta-
bilise businesses and industries during the crisis by means of short-term
allowances for employees’ reduced working hours (Giesen 2013; Schnit-
zler 2013). On the other hand, domestic demand was substantially sup-
ported by the two growth packages of the German government that intro-
duced important stimulus measures mostly between 2009 and 2011. In
part, domestic purchasing power and demand were supported by the afore-
mentioned protection of employment by means of short-term allowances.
Moreover, internal demand was triggered by various stimulus measures,
including a car scrappage bonus, tax relief on income and corporation tax-
es for craftsmen and household services, higher child benefits and higher
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public spending on infrastructure (ibid.). In addition, the ongoing growth
in demand and GPD of the most recent period might at least to some ex-
tent have been positively influenced by the 2014 pension reforms that in-
troduced higher pensions for older mothers and earlier statutory pensions
without reductions for workers who have worked a minimum of 45 years
in regular employment (IMF 2015, 4).

When it comes to the socio-economic response to the crisis, it is re-
markable that Germany experienced only a very modest increase in unem-
ployment rates at the beginning of the crisis in 2009 (see Table 1). What is
more, the punctual economic decline affected mostly male employees,
while there was no negative impact on female and youth unemployment.
Moreover, short-term work was implemented mostly in the manufacturing
and building industries, thus affecting mostly male employees (Bundes-
agentur fiir Arbeit 2009). Subsequently, there was a relatively quick re-
growth in employment figures and unemployment has declined steadily
since 2010. This trend is even more remarkable because unemployment
has now reached a long-term low since German reunification (IMF 2015,
19). Overall, the annual unemployment rate went down to 6.1 percent in
2016 (DESTATIS 2017c). Finally, it is striking that income inequality de-
creased during the economic crisis in Germany. In that period, it reached
its lowest level in 2012 (Gini of 0.283), before it started to re-increase in
2013 (DESTATIS 2017d). In fact, in 2011 and 2012, Germany had less in-
come inequality than the EURO-area average (excluding Cyprus and Mal-
ta). Hence, it seems that the growth packages of the German government
(employment protection and economic stimuli, e.g. car scrappage bonus),
together with redistributive policies have successfully counteracted and
evaded the negative effects of the crisis on income distribution and social
inequality (cf. also OECD 2011, 36).

While the economic crisis had only a temporary and limited impact and
was absorbed quickly, the arrival of large numbers of migrants and
refugees in 2015 and 2016 posed a more influential challenge on Ger-
many. Estimates suggest that the country received about 1,000,000 mi-
grants and refugees in 2015 alone. In the same year, almost 477,000 per-
sons applied for asylum. This means that asylum applications suddenly
more than doubled compared to 2014 (BMBF 2016). Compared to the en-
tire European Union, asylum applications in Germany made up 35 percent
of the total of asylum applications in all 28 EU countries (EUROSTAT
2017). What is more, in 2016, the number of persons applying for asylum
in Germany rose to even more than 745,000 (BMBF 2017).
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The unprecedented influx of refugees was largely the result of the govern-
ment’s decision of August 2015 to suspend the Dublin procedures and
open the borders for refugees who had travelled the Balkan route via
Greece and Hungary. What followed was perceived as an administrative
crisis by many observers since public administration largely failed to cope
with the newly arrived migrants and refugees. In many German cities, au-
thorities were insufficiently prepared to register new asylum seekers, to
provide for decent accommodation and supply with food and basic essen-
tials such as sanitary/hygiene products and clothing during the first
months of the new migration influx. On the one hand, civil society sponta-
neously stepped in to mitigate the situation and to provide for the most ur-
gent needs and pressing problems in the initial reception centres and of
people queuing for registration. Indeed, the initial “welcoming culture”
during late summer and early autumn 2015 mobilised hundreds of thou-
sands of Germans in solidarity with the refugees. On the other hand, the
decision of the Merkel government to open the borders for refugees was
strongly contested domestically. Already in late autumn of 2015, members
of the governmental coalition started to raise concerns about Chancellor
Merkel’s liberal policy. What is more, public opinion took a quick turn
over the New Year after alleged sexual assaults on women by immigrant
men in Cologne. In the following, the initial enthusiasm of the German
public decreased and gave way to a more critical climate of public con-
cern. Moreover, support for extreme right-wing anti-immigration and Eu-
rosceptic groups and parties (e.g., Pegida, AfD) gained momentum. The
opening of the German borders in late summer of 2015 offered a “window
of opportunity” for migrants and refugees, but the subsequent administra-
tive dealings with registration, asylum applications and basic supply put a
strain on both the asylum seekers and the whole system. Borders were
mostly closed in March 2016 in response to the EU-Turkish deal and the
closing of the Balkan routes. Not surprisingly, the number of new arrivals
went down drastically. Nevertheless, the receiving and examining of asy-
lum applications and the integration of accepted asylum seekers and
refugees remained a major task. However, despite a certain envy ex-
pressed by members of other social groups (e.g. in regards to the public
investments for German language classes, entitlements to basic health care
and social benefits, accommodation or the fear of additional job competi-
tion), there was no major negative impact on the unemployed or disabled.
Overall, entitlement to welfare benefits did not change due to the recep-
tion of refugees. Nonetheless, to a certain extent, unemployment and dis-
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ability organisations witnessed both a public and political shift away from
their concerns towards the problems of refugees, together with a strong fo-
cus of private funding (e.g. of foundations or individual donors) on
refugee issues.

Disability

Overall, solidarity with disabled persons is not expressly addressed in the
German disability law. The main values and objectives directly targeted
are equal treatment, equal participation, equal opportunities, inclusion and
self-determination. Nevertheless, the principle of solidarity is indirectly
enshrined in disability law in that it can be derived from the basic constitu-
tional rights and principles. Here, the constitutional vision of humanity,
the fundamental rights and the welfare state principle are of crucial impor-
tance. More specifically, the German disability law is determined by the
following legal cornerstones: the Basic Constitutional Law, the Social Se-
curity Code and the German commitment to implement the UN Disability
Rights Convention. Moreover, the Federal Law on Equal Opportunities for
Disabled People and the General Equal Treatment Act are of key impor-
tance (BMAS 2015a, 620-622; Eissing 2007, 2-10; Welti 2010).

Constitutional Basic Rights

The Basic Constitutional Law (GG) comprises the following fundamental
rights and principles that are of particular relevance for disabled people.
To start with, the Basic Law guarantees the inviolable right to human dig-
nity and obliges the state to respect, protect and promote it (Art. 1 para. 1
GG). In addition, it codifies the commitment to inviolable and unalienable
human rights (Art. 1 para. 2 GG) and the right to free development of the
personality (Art. 2 para. 1 GG). With respect to the latter, the Federal Con-
stitutional Court has specified that this implies the obligation of the state
to enable disabled people to make use of this fundamental right by provid-
ing material social welfare benefits that compensate for restrictions im-
posed by a disability (Eissing 2007, 4). Moreover, there is the constitution-
ally codified prohibition of discrimination (Art.3 para. 3 GG) and the
equal treatment requirement derived from it that entitles and obliges the
state to grant particular support to disabled people (ibid., 5). Finally, the
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social welfare state principle (Art. 20 para. 1 GG) obliges the state to grant
disabled people the possibility to participate in a social life despite disabil-
ity-specific restrictions. Given the general openness of the social welfare
principle, the material consequences of this requirement are, however, de-
pendent on policymaking (Eissing 2007, 5). Similar to the national consti-
tution, there are equality and protection norms for people with disabilities
in the constitutions of the federal states (Welti 2010, 26).

Concretisation by Social Law

The Social Security Code codifies the social rights and entitlements of dis-
abled people and people who are at risk of becoming disabled. Its provi-
sions aim at social justice, social security and the effective exercise of the
fundamental constitutional rights discussed above (Art 1 para. 1 SGBI).
On the one hand, the Social Code comprises provisions in the various ben-
efit sector-related parts (or Books) of the Social Code that are either rele-
vant or specific to disabled people. On the other hand, there is Book IX of
the Social Code regulating the “Rehabilitation and Integration of Disabled
People”. This special part of the Social Code, which came into force in Ju-
ly 2001, defines and consolidates the legal provisions in the various bene-
fit sectors, thus establishing general principles for the application of social
security law to the rights and entitlement of disabled people.

Basically, Book IX of the Social Code aims to shift the focus from care
and provision to the self-determined participation of disabled people in so-
ciety alongside the removal of barriers to equal opportunities (BMAS
2015b, 66). Book IX of the Social Code provides for three different types
of integration assistance benefits, namely medical benefits for health reha-
bilitation, occupational benefits for the (re)integration into employment,
and social benefits for the (re)integration into social life. Moreover, there
are additional social assistance benefits (e.g., for travel expenses, house-
hold help, childcare) (BMAS 2015a, 624, BMAS 2015b, 66-67; Art.5
SGB IX). Integration assistance benefits are geared to “empower [...]
[people who have a disability or are at risk of becoming disabled] to con-
duct their own affairs independently and on their own responsibility as far
as possible” (BMAS 2015b, 66). Within the sectorally structured German
welfare system, these benefits are provided by the different service
providers (health care providers, Federal Labour Office, job centres, social
welfare authorities, etc.), however, under the conditions of the sector-spe-
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cific legal frameworks. Hence, many of the sector specific regulations
have been adjusted and unified by Book IX of the Social Code. On the
other hand, the rights and entitlements of disabled people codified by
Book IX are shaped and constrained by the sector-specific regulations and
provisions (BMAS 2015a, 619).

By shifting the legal approach from care and provision to empowerment
and participation, Book IX of the Social Code has introduced an important
paradigm change in German disability law (BMAS 2015a, 621). This is
also reflected in the definition of disabled persons, which is largely based
on the approach proposed by the World Health Organisation. According to
Book IX of the Social Code, a person is regarded disabled when his or her
bodily functions, mental abilities or emotional health deviate, for more
than six months, from the condition typical of a person of a given age so
that his or her participation in society is impaired (Art. 2 para. 1 SGB IX).
In this respect, individual impairments to participation in the various areas
of society have gained an important role and became the point of reference
in the legal framework.

Moreover, disabled people have access to all social security systems
and benefits, provided that they comply with the respective requirements
(health care insurance, unemploymentinsurance, basic security benefits for
job-seekers, education and vocational training grants, social assistance,
etc.). In addition to the general social security system, the social law fore-
sees specific rights and entitlements to assistance for people who have or
who are at risk of a physical, mental or psychological disability. Assis-
tance is geared to either “avert, eliminate or reduce [a] disability [or to]
prevent [a person’s] condition from deteriorating or [to] alleviate its ef-
fects, regardless of the cause of [the] disability” (BMAS 2015b, 66). Fur-
thermore, there are supplementary benefits. Since January 2008, disabled
persons are entitled to a personal budget that allows them to choose and
pay independently for services they need. Furthermore, special benefits
are granted for people with severe disabilities. These include free public
transport, reduced vehicle taxes, special parking facilities and tax conces-
sions for disabled persons (standard allowance).

Typically, social integration assistance benefits were governed and pro-
vided by the social assistance system in terms of Book XII of the Social
Code (Kuhn-Zuber and Bohnert 2014, 223). On the one hand, this implies
that these benefits were dependent on the neediness of the claimant, i.e.
income and property had a negative impact on entitlements. On the other
hand, the provision of social integration assistance in welfare facilities was
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subject to economic efficiency and based on the avoidance of additional
costs (Art. 13 Book XII Social Code). In December 2016, the German
government reformed the law on Rehabilitation and Participation of Dis-
abled People (Book IX) and adopted a new Federal Participation Act
(Bundesteilhabegesetz), which is coming into force stepwise between Jan-
uary 2017 and January 2023. Basically, the new law aims to modernise the
rehabilitation and participation law in line with the inclusion and self-de-
termination objectives of the UN Convention and to further improve ac-
cessibility and the removal of barriers (BMAS 2017; cf. also DBR 2015).
Moreover, social integration benefits will be separated from the means-
tested social assistance system, thus creating an integration benefit scheme
that is better oriented toward individual needs and requirements. In addi-
tion, the reform seeks to enhance the coordination and cooperation be-
tween the social benefit providers. Persons who are entitled to various re-
habilitation services will no longer have to apply with different service
providers separately (BMAS 2017a).

Federal Act on Equal Opportunities for Disabled People, General Equal
Treatment Act and the UN Convention on the Rights of Persons with
Disabilities

In addition to the social law, the German disability law is governed by the
Federal Law on Equal Opportunities for Disabled People, the General
Equal Treatment Act and the UN Disability Rights Convention. The Fed-
eral Act on Equal Opportunities for Disabled People (BGG) came into
force in 2002. It pursues the aim to implement the ban on discrimination
of persons with disabilities also in areas not governed by social law, to
guarantee and enforce equal rights and to promote accessibility in various
areas of public and private life, thus facilitating participation in society
(Art. 7-13 BGG) (BMAS 2015¢, 15; Eissing 2007, 6-7; Kuhn-Zuber and
Bohnert 2014, 47-48). In addition to the federal law, equal opportunities
for disabled people are enshrined at the level of the federal states. As with
the national level, all federal state administrations are required to provide
equal opportunities and accessibility and to operate in a non-discriminato-
ry manner (Welti 2010, 26). Overall, the principle of accessibility and
freedom from barriers is inspired by a revised understanding that per-
ceives disabilities not only as an individual’s health condition but also
takes account of the contextual factors in society that cause impediments

312

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Disability, Unemployment, Immigration in Germany

and impose limitations on people with disabilities (ibid.). Currently, a re-
form of the Federal Act on Equal Opportunities for Disabled People is be-
ing prepared with the aim of strengthening equal opportunities in line with
the requirements defined by the UN Convention (BMAS 2016).

Going beyond this specific law for disabled people, equal opportunities
and anti-discrimination are governed by the General Equal Treatment Act
(AGG). This law was put into force in 2006 and served to transpose the
first four EU anti-discrimination directives into national law. Besides ban-
ning discrimination on grounds of race, gender, age, ethnic origin, sexual
orientation, religion and ideology, the law imposes a ban on disability-re-
lated discrimination in many parts of everyday life and at work. In particu-
lar, the General Equal Treatment Act protects people with disabilities from
discrimination and/or arbitrary placement at a disadvantage in everyday
business. Moreover, the ban on discrimination is imposed on all aspects of
working life (BMAS 2015a, 620; 2015c¢, 18-19; Kuhn-Zuber and Bohnert
2014, 51-56).

Furthermore, German law is subject to the UN Convention on the
Rights of Persons with Disabilities since its ratification by Germany in
2009 and by the EU in 2010. Building on the Universal Declaration of Hu-
man Rights and the UN Covenants on Human Rights, the Convention
recognises disability as part of human diversity and seeks to advance,
guarantee and protect the equal enjoyment of all human rights by people
with disabilities. To this purpose, the Convention applies the general hu-
man rights to the specific situation of persons with disabilities, for in-
stance, by specifying the right to education, the right to work or the right
to participate in cultural life, together with concrete measures and targets
for the realisation of equal opportunities (BMAS 2015c, 20-21). In order
to implement the provisions of the Convention in Germany, a National
Action Plan was launched in 2011. Its key principles are self-determina-
tion and the inclusion of disabled people in society (Art. 19).

Laws' Enforcement and the Crisis

Dissimilar to other European countries, there was no impact of the econo-
mic crisis on the disability field in Germany. Nevertheless, also under
good economic conditions, the implementation of the existing laws is a
main concern, while the laws themselves are largely supported (despite all
scope for further improvements). In fact, the effective enforcement of
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guarantees and the rights of disabled persons is often a question of the
quality of administrative practice at the levels of the national state, the sin-
gle federal states, local authorities and benefit providers and the assertive-
ness of individual claimants (Kuhn-Zuber 2015; Welti 2010, 27). Differ-
ences in the recognition of entitlements, in the degree and quality of inclu-
sion and participation, and in the claimant’s freedom of choice may occur
for several reasons. To start with, the German social system is heavily
shaped by its fragmented character and the differentiation between distinct
sector-specific benefit laws and providers. For the moment, it remains to
be seen how the new Federal Participation Act will solve the problems in
the coordination and cooperation between service providers. What is
more, the provisions for disabled people defined by Book IX apply only in
the framework and under the conditions of the sector-specific benefit laws
(Welti 2014, 9). The different benefit laws are, however, rooted in distinct
principles and logics. Hence, rules differ substantially in terms of access to
the system (insurance membership or general access), requirements, bene-
fit allowances and the concrete provision of benefits, thus hampering the
establishment of a harmonised legal system for persons with disabilities
(Welti 2014, 11). Furthermore, responsibilities are partly shared and inter-
woven within a complex system of regulations and competences, making
it often difficult for claimants to know their rights (Welti 2014, 12). Final-
ly, the granting of entitlements also depends on the interpretation of legis-
lation and administrative practice. In this respect, local authorities with li-
mited financial capacities or under economic pressure may tend towards a
rigorous budgetary discipline and a restrictive interpretation of legal enti-
tlements (Welti 2015). In consequence, rights and entitlements of disabled
people often have to be legally enforced by complaint proceedings.

These implementation problems are also highlighted by civil society or-
ganisations active in the field of disabilities, while practitioners are less
concerned with insufficiencies in the laws themselves. For instance, one
representative states that:

“From their intention, the laws are in many parts very well meant. But their
structural implementation is not thoroughly thought out. [...] For instance,
they adopted a law on integrative schooling, but the necessary structures
were lacking. [...] From municipality to municipality, there is a different han-
dling. [...] The mistake was: They had a good idea and good will, which we
accept, but the actual implementation was not thought out. [...] They should
have paved the way for uniform structures, [for instance] how to finance [in-
clusive schooling]. These are things we are struggling with.” (Interview 31,
26/10/2016)
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From another organisation we learnt:

“In our field, the difficulty is that receiving a benefit always implies making a
request and fighting for it. [...] This is always associated with a lot of justifi-
cation, and also with legal actions. [...] The implementation [is the problem].
And the interpretation of the single public offices and authorities is sometimes
not transparent. Or they take the position ‘in the first place we reject it and
then we wait for the opposition procedure’. [...] And what we see is this
thinking in terms of different offices. [...] What happens in the practice is of-
ten quite gruesome, how they try to push the requests away from their own
table.” (Interview 30, 24/08/2016)

Apart from problems related to the administrative practice, some criticism
has been raised about the existing disability law itself in recent years. In
particular, it is argued that the objectives and rights enshrined in the UN
Convention on the Rights of Persons with Disabilities are not yet suffi-
ciently applied and implemented in German disability law. Emphasis has
been put on deficits regarding the comprehensive inclusion into society,
social participation and integration assistance, full accessibility, self-deter-
mination and individual life planning (e.g. BAGFW 2015; DBR/BAGFW
et al. 2014; FbJJ 2013; Pfahl 2014; Poser 2014). This position is also re-
flected in statements of civil society organisations. For instance, they
highlight that:

“The UN Convention on the Rights of Persons with disabilities was ratified in
Germany and is actually binding for the Federal Government. However, there
are still a lot of deficits. And as regards the new Federal Participation Act,
[...] I heard a lot of criticism from people with disabilities. [...] I believe,
much more could be done. [...] Overall, I would say that we are relatively ad-
vanced in Germany, but not as much as we could be. [...] Because people
with disabilities are still not on an equal basis with people without disabili-
ties, and they cannot yet participate like people without disabilities.” (Inter-
view 27, 07/11/2016)

In more general terms, suitable instruments and implementation measures
are requested that are able to overcome the ongoing segregation of people
with disabilities (for instance, in state-protected employments, sheltered
workshops, sheltered homes, stationary care, special school, separate edu-
cation and vocational training), and to put into practice the right to equal
opportunities, participation and inclusion into society (e.g. Berger 2015;
Pfahl 2014; Welti 2014, 14).
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Migration and Asylum

As with disability law, German migration and asylum law does not make
explicit reference to the principle of solidarity. Nevertheless, it could be
argued that there is an indirect impact of the solidarity principle since it
can be derived from the overriding validity of basic constitutional rights
and principles, in particular the constitutional vision of humanity, the fun-
damental rights and the welfare state principle. For refugees and asylum
seekers, rights and entitlements are based on three key legal pillars: the
German Basic Law, the Residence Act and the Asylum Act. In addition,
access to the welfare state is regulated under the Asylum Seeker Benefits
Act and the Social Code.

The Three Pillars: German Basic Law, the Residence Act and the Asylum
Act

German asylum law rests basically on three main pillars that define status
and rights of refugees and asylum seekers: the German Basic Constitution-
al Law, the Residence Act and the Asylum Act. In addition, social rights
and provisions are defined in the Asylum Seekers Benefits Act. First of
all, the German Basic Law comprises the constitutional fundamental right
to asylum already in place since 1949. Here, the right to asylum is granted
to all persons persecuted on political grounds (Art. 16a, para. 1 GG). How-
ever, since 1993, the right to asylum has been restricted by limitations.
Since that time, those asylum seekers who have entered the country from
another EU member state or a secure third country (Art. 16a, para. 2 GG)
or who come from — as such defined — safe countries of origin (Art. 16a,
para. 3 GG) are excluded from legal entitlement to asylum in Germany.
Secondly, the German Residence Act defines a broad range of protec-
tion forms that may lead to a residence permit under international law or
on humanitarian or political grounds (chap. 2, part 5). On the one hand, it
entails circumstances of residence according to international and European
standards. That is, refugee status according to the Geneva Refugee Con-
vention and subsidiary protection according to the European Qualification
Directive (Directive 2011/95/EU) (Art. 25, para. 2), the granting of resi-
dence for temporary protection (Art. 24) and the granting of protection for
victims of human trafficking (Art. 25, para. 4 a). Refugee status and sub-
sidiary protection are regarded as key circumstances of residence due to
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humanitarian reasons in Germany (Parusel 2010, 19). On the other hand,
the German Residence Act comprises several protection forms based on
national law which complement the Europeanised system of protection
(Parusel 2010, 24). In addition, the German Residence Act defines a range
of circumstances that prohibit deportation. First of all, there are prohibi-
tions on deportation in compliance with the Geneva Refugee Convention
(Residence Act Art. 60, para. 1 and 7). Secondly, the broader concept of
“Iinternational protection” has been integrated into German law with the
implementation of the European Qualification Directive (2011/95/EU) in
December 2013. Thirdly, the German Residence Act includes forms of
protection and prohibitions on deportation that go beyond the harmonised
EU-law and can be seen as national rules, even if they largely draw on in-
ternational agreements (Residence Act Art. 60 para. 5 and 7). Further-
more, the German national law foresees the possibility of a temporary sus-
pension of removal (so-called “Duldung” — “toleration”) (Residence Act
Art. 60a).

While the Residence Act lays down the legal conditions for entering,
residing in and leaving the country for all third-country nationals, the Asy-
lum Act is a special law that governs the admission procedure for asylum
seekers in Germany (before October 2015 it was called ‘Asylum Proce-
dure Act’). This includes both the circumstances and conditions under
which a protection status is granted and the procedural rules for the con-
duct of the proceedings. The latter cover arrangements regarding applica-
tion procedures, the rights and duties of applicants during the procedures,
the right to a place of residence during the application process and rules in
terms of distribution and accommodation (BAMF 2014). With the imple-
mentation of the European Qualification Directive in December 2013, the
Asylum Act has been restructured fundamentally. It now involves a sub-
chapter specifying the right to asylum and another subchapter about inter-
national protection. The latter integrates both the recognition of the
refugee status and subsidiary protection.

Reception, Accommodation, Distribution and Access to the Social Welfare
System
In Germany, the reception of asylum seekers is regulated both at the na-

tional level and at the level of the single federal states. Nevertheless, it is
the administrative responsibility of the 16 federal states to accommodate
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asylum seekers in reception centres and accommodation facilities. Based
on the country-wide system for initial allocation, asylum seekers are dis-
tributed throughout the different reception centres of the individual federal
states according to a formula based on criteria such as population and tax
income (“Konigsteiner Schliissel”) (Art. 44 and 45 Asylum Act). After the
stay at initial reception facilities, asylum seekers are typically housed in
collective accommodations (Art. 53 para. 1 Asylum Act). While the ac-
commodation in initial reception facilities is mainly regulated by national
law, follow-up accommodation is governed in accordance with the provi-
sions of the respective federal state (Miiller 2013, 12).

Entitlements to social benefits are generally defined by the Social Secu-
rity Code (SGB). Moreover, specific rules and provisions for non-EU,
third-country nationals seeking asylum and international protection are
made by the Asylum Seekers Benefits Act and the Asylum Act. As a gen-
eral rule, the German social system and labour market are basically open
to German nationals and EU citizens, provided that certain conditions are
met. For non-EU third country nationals, however, these systems are gen-
erally closed, but special permits are possible. For asylum seekers and
refugees a basic distinction can be made between the rights granted during
the asylum procedure and those after the recognition of a protection status.

Applicants for asylum and international protection for whom the deci-
sion about a residence permit is still pending, as well as tolerated foreign-
ers whose removal is temporarily suspended, fall under the regulations of
the Asylum Seekers Benefits Act. For a long time, this Act was based on
the assumption that its beneficiaries would stay in the country only for a
restricted interim period of time and would thus not require resources for
their integration (BAMF 2008). Consequently, the basic benefits granted
were very low and considerably below the social assistance benefits.
Benefits in terms of the Asylum Seekers Benefits Act used to be paid for a
maximum duration of four years. After four years, asylum seekers were el-
igible for the higher social assistance benefits in terms of SGB XII. How-
ever, the benefit system so defined was declared unconstitutional by the
Federal Constitutional Court in its verdict of 18 July 2012. The Court
came to the conclusion that the benefits granted to asylum seekers were
considerably low and insufficient to guarantee the constitutional right to a
subsistence minimum that is in line with human dignity, as enshrined in
the constitutional human rights catalogue of the Basic Law (Art. 1 para. 1
and Art. 20 para. 1 GG, so-called “welfare-state principle”). Moreover, the
Court decided that the duration asylum seekers were kept within this resid-
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ual system of transitional assistance was too long and unjustified. Further-
more, it emphasised that migration policy considerations are inappropriate
to justify benefit rates below the subsistence minimum because “human
dignity cannot be relativised by migration policy”. (BVerfG, Judgement of
the First Senate of 18 July 2012 — 1 BvL 10/10). In the following, asylum
seekers had to be granted higher benefits suitable to guarantee the subsis-
tence minimum. Moreover, the reform has reduced the maximum duration
of asylum seekers benefits from 48 to 15 months so that eligible beneficia-
ries can now claim social assistance benefits in terms of SGB XII after 15
months (Art. 2 Asylum Seekers Benefits Act).

Besides social assistance, the Asylum Seekers Benefits Act guarantees
access to emergency health care for asylum seekers. This means that asy-
lum seckers are entitled to health care in instances of “acute diseases or
pain”, in which “necessary medical or dental treatment has to be provided
including medication, bandages and other benefits necessary for convales-
cence, recovery, or alleviation of disease or necessary services addressing
consequences of illnesses.” (AIDA 2015, 66; Art.7 Asylum Seekers
Benefits Act). Yet, asylum seekers have no legally enshrined entitlement
to medical treatment of chronic diseases, disabilities and psychological
sufferings, for instance due to torture, rape or other serious forms of psy-
chological, physical or sexual violence. In this respect, asylum seekers are
not fully integrated into the German health care system. The restricted ac-
cess to health care remains a major point of criticism. Various political ac-
tors and NGOs operating in the sectors consider it insufficient and dis-
criminatory, and claim that it violates the human right to health, the consti-
tutional right to living a life in human dignity and the social welfare state
principle of the Basic Constitutional Law (e.g. BAfF 2015, Classen 2013,
22f.; Der Paritdtische 2015b, 15; Die Linke 2015; Biindnis 90/Die Griinen
2014; ProAsyl 2014).

Recognised asylum seekers and persons with an international protection
status (i.e., recognised refugees and persons under subsidiary protection)
are entitled to social benefits in terms of the Second and Twelfth Books of
the Social Security Code under the same conditions as German nationals.
Moreover, they can receive child benefit, parental benefit as well as edu-
cational or vocational grants. Asylum seekers in an open application pro-
cess and foreigners required to leave the country whose removal is sus-
pended due to an impossible departure by no fault of their own are entitled
to basic social assistance in terms of the Twelfth Books of the Social Secu-
rity Code after a period of 15 months of temporary residence or removal
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suspension (Art. 2 Asylum Seekers Benefits Act). This involves both ac-
cess to social assistance benefits and an entitlement to the statutory health
insurance benefits.

Laws' Enforcement and the Crisis

Overall, the development of legislation in the field of asylum has been
very dynamic in recent years. To some degree, policy changes were indi-
rectly triggered by the domestic impact of the global economic crisis be-
cause of the immense challenges Greece, Italy and other crisis-hit EU
countries had and continue to face. However, the most radical change was
spurred by the unprecedented arrival of large numbers of refugees and
asylum seekers in late summer 2015, leading to various reforms (esp. Asy-
lum Packages I of October 2015 and II of March 2016). In response to the
new challenges, the recognition of an asylum or international protection
status was subjected to stricter and tighter rules, together with stricter de-
portation rules and restrictions on family reunification. Moreover, stricter
conditions for social benefits were implemented, following the principle
of “demanding and supporting” and the requirement to cooperate, together
with a stricter definition of target groups with entitlement to asylum seeker
benefits. The reforms aimed to remove potential “disincentives” (Deutsch-
er Bundestag 2015, 25-26) and to allocate resources and capacities more
efficiently to the growing group of asylum seekers and refugees with hu-
manitarian, political and international protection motives (cf. also Federal
and State Decisions on Refuge and Asylum of 24 Sept. 2015). At the same
time, access to the labour market was liberalised, transitioning Germany
from a staunchly protectionist to one of the most liberal countries in this
regard (Expert Council of German Foundations on Integration and Migra-
tion 2015).

With respect to the implementation of migration and asylum laws, it is
important to note that the enforcement of national legislation varies due to
different administrative rules, practices and jurisdictions at the level of the
16 federal states and subordinate administrative authorities. These differ-
ences affect the level of rights’ guarantee and the interpretation of rules in
various respects, for instance, in terms of residence permits, the enforce-
ment of deportation, forms of accommodation and benefit allowances and
entitlements to health care (Classen 2013, 20-23; BAMF 2014, 5; Miiller
2013, 12).
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Against this backdrop, both the existing laws and the administrative
practice are regarded as insufficient by many observers and practitioners
in the field. With regard to legislation, civil society organisations criticise
that the solidarity principle is largely lacking in German asylum legisla-
tion:

“A huge problem is the fact that the German legislation follows the idea ‘we
actually do not want them here’. [...] Legislation and bureaucracy are imped-
ing this. [...] During the past year, the pace of restrictions in asylum law has
been so rapid that not even lawyers manage to keep up in order to know
which laws are actually valid. And they do not mean improvements. On the
contrary, they are basically a deterrent, signalling ‘we dont want you here’.
[...] I believe that the government is using the situation of the arrival of one
million refugees and turning it into a catastrophe. [...] That a local govern-
ment is not able to cope with such a situation is a sign of political unwilling-
ness. [...] They have used their chances to take countermeasures against the
[developments] of the past years.” (Interview 1, 27/10/2016)

“The German law clearly distinguishes between good and bad refugees. [...] I
cannot see that the German legislation is primarily geared to help people who
are fleeing, but instead to select who is advantageous for Germany, for in-
stance, in terms of labour market integration. [...] It is not really in the inter-
est of the people. [...] Overall, Germany is not very solidaristic, but tries to
seek its own advantage.” (Interview 11, 11/10/2016).

Moreover, the considerable scope for interpretation and discretion in the
way laws are implemented and applied at the regional and municipal ad-
ministrative levels are seen as highly problematic. In this respect, civil so-
ciety representatives explain:

“There are laws that we do not approve of very much and which we would
like to change. However, this is beyond our power. But if [the local authori-
ties] are not even acting in accordance with the existing laws, how can we im-
prove these laws? This is a major issue we have to deal with. That at least the
existing rights are enforced. But not even this is the case here.” (Interview 7,
10/10/16).

“New asylum packages are adopted. Local ways of execution change, partly
with the climate of public opinion. This is handled in a very arbitrary manner.
[...] There is a lack of a clear and reliable legislation on which we can count
and to which we can refer.” (Interview 4, 07/10/2016)

“The legislation is quite a catastrophe. [...] Is creates more uncertainties than
helping anyone. ... It works in some federal states, in others it does not work
at all. Basically, it is a huge patchwork. Everybody implements it differently
and it is completely disparate. And as regards the level of the administrative
staff, [...] if no one gives them clear guidance, then this leads to a lot of gut
decisions.” (Interview 6, 12/10/2016)
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Overall, the German migration and asylum legislation remains a highly
contested field, since a considerable divide between proponents and oppo-
nents of solidarity with refugees has emerged over the past two years both
among policymakers and within society. Thus, the question of insufficien-
cies in law and administrative implementation is itself subject to the con-
flict between different political and societal groups and positions.

Unemployment

Similar to disability and asylum law, German social law does not refer ex-
plicitly to the principle of solidarity. Nonetheless, the solidarity principle
is indirectly enshrined in social law because it can be derived from the ba-
sic constitutional rights and principles, particularly the constitutional vi-
sion of humanity, fundamental rights and the welfare state principle. In
Germany, the rights and entitlements of the unemployed are regulated by a
multi-pillar system. First of all, there are unemployment benefits in the
form of wage replacement benefits (Unemployment Benefit I). These are
governed by Book III of the Social Code and are part of the unemploy-
ment insurance system. Secondly, there are basic security benefits for job
seekers (Unemployment Benefit 1I/Social Benefit). Those are governed by
Book II of the Social Code and are part of a tax-funded social benefit sys-
tem. Thirdly, social assistance is set up as a basic safety net according to
Book XII of the Social Code.

Unemployment Benefit |

In order to be eligible for Unemployment Benefit I in terms of Book III of
the Social Code, a person must be unemployed, have registered as unem-
ployed, have completed the qualifying period within the unemployment
insurance system, be actively searching for work and be available for
work and the jobs offered by the Employment Agency (Art. 16 and 136
SGB III; BMAS 2015b, 25). An unemployed person is entitled to these
unemployment benefits if she or he has worked for a minimum of 12
months during the past two years in an employment relationship subject to
social security contributions (Art. 142 SGB III). Hence, the entitlement to
Unemployment Benefit I requires membership in the solidarity-based
community of contributors (BMAS 2015a, 52). The benefit entitlement
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period is dependent upon the duration of previous employment and insu-
rance periods. After a minimum of 12 months in regular employment, the
entitlement period is six months, after 16 months of employment 8
months, after 20 months of employment ten months and after 24 months
of employment, twelve months (BMAS 2015b, 26; Art. 142; Art. 439
SGBIII).! If unemployment continues after these periods, unemployed
persons are able to claim basic security benefits for job seekers (Unem-
ployment Benefit II, see below). Unemployment I benefits are income-re-
lated and correspond to 60% of the claimant’s net monthly salary earned
during the qualification period. They are equivalent to 67% of the previ-
ously earned salary for those with children (Art. 149 SGB III).

Basically, unemployment benefits are part of the employment promo-
tion policies governed by Book III of the Social Code. These policies have
the purpose to avoid or reduce unemployment, to improve the earning
prospects of the unemployed and to match labour market supply and de-
mand. Therefore, unemployment benefits are linked to the requirement to
cooperate with the Federal Employment Agency, its local employments
agencies and their placement and activation measures, to be available for
employment or re-education and skill training offers, to actively seek a
new job and to pursue all opportunities to regain employment. A written
work integration agreement with the Employment Agency has to be
signed in this regard. Non-compliance can be sanctioned with a withdraw-
al of benefits (BMAS 2015a, 77-82; 2015b, 17; Art. 138 SGB III).

Furthermore, the employment promotion policies under Book III in-
clude a range of services and subsidies. For instance, the Federal Agency
of Employment provides start-up grants to help people become self-em-
ployed and set up one’s own business (Art. 93-94 SGB III). Moreover,
there is a range of services and measures geared to facilitate the job search
and to improve people’s chances on the labour market (e.g., advice, voca-
tional orientation and guidance, application coaching, traineeship place-
ment, skills training) (BMAS 2015b, 17-19).

1 Unemployed beneficiaries older than 50 years can claim additional benefit months.
People aged 50 and older are entitled to benefits for a period of 15 months after 30
months of employment, people aged 55 and older to 18 months of benefits after 36
months of employment and people aged 58 and older to 24 months of benefits after
48 months of employment. Since 2015, under certain circumstances, six months of
previous employment can be sufficient (BMAS 2015b, 26; Art. 142; Art. 439
SGBIII).
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Unemployment Benefit I1: Basic Security Benefits for Job-Seekers

People who are not or no longer entitled to Unemployment Benefit [ but
are capable of work can claim Basic Security Benefits for Job Seekers
(Unemployment Benefit II). In addition, their relatives who are incapable
of earning a living can receive Social Benefit. These specific benefits (also
known as “Hartz IV”) were introduced in 2005 by the so-called Hartz re-
forms that merged the former unemployment aid and social assistance aid.
The basic security benefits for job seekers enacted in Book II of the Social
Code constitute a tax-funded and means-tested basic safety net for em-
ployable beneficiaries. Hence, these basic security benefits are granted if
the claimant is in need of help; previous contributions to the system or
qualifying periods are not required. A claimant is in need of help if he or
she is not able to ensure his or her subsistence at all or to an adequate de-
gree from own income or property, with the help of household members or
the assistance of other social benefit providers. Moreover, beneficiaries
have to be between the age of 15 and the age for entering the old-pension
scheme (65-67 years depending on the year of birth) and capable of work-
ing a minimum of three hours a day on the general labour market (Art. 7-9
SGB II; BMAS 2015b, 34). Basic security benefits for job seekers consist
of employment integration assistance and benefits for covering their living
expenses. The scheme follows the principle of combining support and as-
sistance with the requirement to take one’s own initiative and actively seek
employment (“demanding and supporting”). The overriding aim is that
beneficiaries return to employment and cover their living expenses from
own income as quickly as possible. To this purpose, the scheme comprises
a range of empowerment and employment activation measures, including
advice, training, placement and occupational integration services. Benefi-
ciaries are required to enter into an integration agreement that defines a
binding commitment to participate in labour market integration activities
and to take all opportunities to find new employment (BMAS 2015b, 33).
This also stipulates that beneficiaries are required to participate in training
and integration measures and to accept reasonable employment offers. The
rejection of reasonable (re)integration measures, employment, job or
traineeship offers can be sanctioned with a reduction or withdrawal of
benefits (BMAS 2015b, 35; Art. 31a SGBII).

Basic security benefit for job seekers (Unemployment benefit I and So-
cial Benefit for household members incapable of earning) is a means-test-
ed, needs-oriented form of social assistance. The entitlement to these
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benefits is dependent on the claimant’s needs and his or her household
members. Therefore, own income and property are taken into account and
can affect the sum of benefits received. Entitlements are based on a stan-
dard rate to cover the social-cultural subsistence minimum. Moreover,
beneficiaries receive support to cover their living expenses, e.g. for ac-
commodation and heating.2

Social Assistance

In addition to the social security benefits of SGB II, there is social assis-
tance as a basic safety net against poverty, hardship and social exclusion
for those who do not meet the requirements in order to receive Unemploy-
ment Benefit I, basic security benefit for job seekers, social benefit or oth-
er forms of income support. The provisions for social assistance were part
of the fundamental social reforms that came into force in 2005. Social as-
sistance is now governed as a separate scheme under Book XII of the So-
cial Code. It is provided to persons unable to secure their living by own
income, savings or other property assets, the help of relatives or household
members or by other income support entitlements. In particular, social as-
sistance aims to ensure the subsistence and “human minimum needed to
maintain a socially acceptable living standard” (BMAS 2015b, 114) for
people under 65 who are either temporarily or permanently incapable of
working or whose capabilities are diminished due to medical reasons or
disabilities, or for people over 65 who are incapable of covering their liv-
ing expenses at all or adequately on grounds of old-age pensions, own
means or help of others (ibid., 114-116). Benefit entitlements are based on
standard rates equivalent to those of basic security benefits for job seekers
(Art. 27-40 SGB XII). Social assistance is granted to any person in need
who meets the above state requirements and who is resident in Germany
(Art. 23, para. 1 SGB XII).

2 From January 2017, the standard rate of benefits for a single adult or single parent
is 409 € per month. For unemployed partners age 18 or above it is 368 € for each
person, for children up to six years old 237 €, for children between 6 and 13 years
291 €, for children between 14 and 17 years 311 € and for dependent children with-
out their own income between the ages 18 and 24 years, 327 € per month (BMAS
2017).
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Laws' Enforcement and the Crisis

When it comes to the rights and entitlements of unemployed persons, the
ruling of the Federal Constitutional Court has been of particular impor-
tance in recent years. Most importantly, in its verdict of 9 February 2010
(BVerfG, Judgement of the First Senate of 09 February 2010 — 1 BvL 1/09
— “Hartz IV-judgement”) the Federal Constitutional Court came to the
conclusion that the benefits granted under SGB II (Unemployment Benefit
II/Social Benefit), hence the so-called Hartz IV benefits, were substantial-
ly too low to guarantee a subsistence minimum that allows a person to live
a life in human dignity. According to the court, the existing benefits sys-
tem was unconstitutional and in conflict with the fundamental right to hu-
man dignity (Art. 1 para. I GG) and the constitutional “welfare-state prin-
ciple” (Art. 20 para. 1 GG). Moreover, it claimed that the amount of bene-
fits must be established by means of a transparent and appropriate proce-
dure that takes realistic, de facto needs into account. Against this back-
ground, the German government was obliged to reform the respective le-
gal provisions and to implement a procedure capable of assessing and de-
termining a subsistence amount concordant with the right to human digni-
ty. In consequence, the standard benefits rate under Book II of the Social
Code is annually adjusted in order to guarantee the adequate minimum
subsistence allowance (Art. 20 para. 5 SGB II). In addition, in its verdict
of 23 July 2014, the Federal Constitutional Court reemphasised that the
Hartz IV benefits have to secure de facto a dignified existence, in line with
the requirements of the Basic Constitutional Law (BVerfG, Order of the
First Senate of 23 July 2014 — 1 BvL 10/12).3 In fact, practitioners consid-
er the courts as vital authorities that counterbalance the decisions of the
executive authorities:

“In particular the social courts put the Job Centres in their place. We can cer-
tainly say that the decisions of the social courts are much more favourable
[for the beneficiaries] than the practice of the administrative authorities.
Therefore, they have an important function.” (Interview 16, 30/08/2016).

Yet, while the possibility of enforcing social entitlements through the
court route is appreciated and widely used, legal action is seen only as the

3 Moreover, the legislator was asked to examine how to guarantee that certain specif-
ic basic needs (e.g. expensive durable goods like refrigerators or washing machines)
are in fact covered (for instance, through individual entitlements).
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second best option. Many unemployment organisations find the laws
themselves to be insufficient and unsocial, and aim for political change:

“[ believe that it is crucial to improve things at the political level. [...] There
are many things I would consider politically wrong or insufficient in terms of
the benefit rates. But they are not necessarily unconstitutional. It would be
wrong to expect jurisdiction to solve the deficits of the social policy. This can
only be done by political struggle. [...]. Overall, I would say that with regard
to the securing of a livelihood both the legal basis and the administrative
practice are bad. And as regards the latter, a key issue is that the authorities
do not have enough or sufficiently-trained personnel.” (ibid.)

With regard to the impact of the global economic crisis, the area of unem-
ployment was affected in different ways in Germany. On the one hand, the
extension of short-term allowances substantially helped the county’s econ-
omy to overcome the recession between 2008 and 2010 relatively quickly
and smoothly. Together with other measures of the government’s econo-
mic stimulus packages, short-term allowances were an important means to
stabilise employment and to avoid a growth in unemployment during the
economic crisis. Hence, they have widely received positive feedback from
different groups within society. Representatives of unemployment organi-
sations, for instance, perceive some parts of the scheme positively:

“I would indeed say that the short-term allowances have helped to mitigate
the problem. As well as the car scrapping bonus. [...]. We would have liked
more of such a public investment programme that creates jobs and stimulates
demand through public intervention.” (Interview 16, 30/08/2016).

“What the federal government did at the time was a completely different de-
tour, taking the approach ‘Let’s not leave it to the market. Instead, we need to
massively intervene in order to maintain industrial structures and work-
forces’. Or at least for certain branches. Compared to the quasi market-liber-
al programme that was previously introduced with Hartz IV and the Agenda

2010, this was almost a Keynesian market-regulating programme.” (Interview
12, 03/09/2016)

On the other hand, the most recent development is viewed much more crit-
ically by unemployment organisations. In particular, they observe a grow-
ing divide between people in employment and the long-term unemployed.
While the remarkable economic growth of the past years has contributed
to an overall rise in employment, the long-term unemployed have largely
not benefited from this development. According to unemployment organi-
sations, the chances of the long-term unemployed re-entering the job mar-
ket have decreased, while the social benefit system has become more
rigid:
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“We see that parts of society do indeed benefit from this boom. And other
parts remain completely excluded from it. As regards how Germany dealt with
the crisis: In contrast to the promise of earlier times that society is permeable
and that everybody can make it, now there is the experience and the practice
that one cannot make it anymore. That not everybody can get there. This has
been further stabilised in my eyes, because support instruments have been
greatly reduced in the Job Centres. And penalty instruments for people who
do not comply with the requirements have been increasingly intensified. [...]
Hence, I think that this situation, in which certain parts are doing very well,
while other parts are completely side-lined, is the German response to the cri-
sis. Following the approach ‘we are open to the highly qualified and fresh
labour forces [from other European countries], while demonstrating that oth-
er people do not have a chance here’.” (Interview 12, 03/09/2016).

With the latest reform of the Hartz IV benefit system of August 2016, the
trend of increased sanctions and restrictions for benefit receivers and the
long-term unemployed seems to be further corroborated (cf. Deutscher
Bundestag 2016). The main concerns with the new legislation are the
tightening of penalties and controls and the limitation of the right to have
incorrect administrative decisions corrected (e.g. Thomé 2016). Accord-
ingly, the new Hartz IV reform was heavily criticised by social welfare
and unemployment organisations and the mass media:

“The dominance of ‘demanding’ and a lack of support remain. The corset of
low standard rates and accommodation expenses, linked with rigid reason-
ability and penalty rules, is too tight and forces people in any kind of employ-
ment. This way, it fosters precarious employment and devalues existing pro-
fessional qualifications.” (DGB 2016, 22/06/2016)

“In the Hartz IV system, millions of people continue to be regarded as poten-
tial social spongers. [...] The state controls even in the most private spheres
and punishes strictly. Harassment by law. This is unworthy of a good social
welfare state.” (Zahn 2016)

Against this backdrop, it seems that the latest reform of the Hartz IV sys-
tem is a further step that contributes to undermining the solidarity princi-
ple of the social welfare state and the chances of all people to live an
equal, dignified life.

Conclusions
In many European countries, the crises of the past years have had a con-

siderable impact on the legal entrenchment of the solidarity principle and
its implementation in administrative practice. Across Europe, this impact
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has been very differential, depending on each country’s specific crisis ex-
perience.

Overall, Germany witnessed the impact of the global economic crisis
mostly during the initial stages, particularly in 2009. But the effects of the
crisis were absorbed in a short-term period so that general government fi-
nances, the economy and the labour market recovered quickly and sustain-
ably since 2010. Most strikingly, unemployment rates declined steadily
and have currently reached their lowest level since German reunification.
To a significant extent, the quick recovery and economic and financial sta-
bilisation were promoted by Federal government growth packages. In fact,
the German response to the crisis consisted mainly of short-term interven-
tions, while there were no substantial crisis-driven reforms. Notable policy
changes, like the introduction of the minimum wage, had their origins be-
fore the crisis.

Despite the good economic situation and the resulting improvements
for larger parts of society, Germany presents a mixed picture when it
comes to the question of how the country shows solidarity with the most
vulnerable groups and people in need. Similar to the Basic Constitutional
Law, the principle of solidarity is mostly indirectly enshrined in German
disability, asylum and unemployment law. Solidarity is not expressly a
leading principle in any of the three fields. Nevertheless, it is of relevance
for rights and entitlements in disability, asylum and unemployment law to
the extent that it can be derived from the basic constitutional rights and
principles, in particular from the constitutional vision of humanity, the
fundamental rights and the welfare state principle. Above all stands the
right to live a life in human dignity, to which all other rights are subordi-
nate. This also means that they have to be interpreted in light of the over-
riding right to a dignified life. Moving beyond this general legal frame-
work, disability law is led by the principles of equal treatment, equal par-
ticipation, equal opportunities, inclusion and self-determination, which
have become increasingly important in the past decades. Moreover, dis-
ability law is traditionally built on the social welfare state principle. Asy-
lum law is guided by the principle of international human rights and hu-
manitarian reasoning, as well as by the welfare state principle. Finally, un-
employment law is based on the welfare state principle and the idea of
providing for more social justice in light of the social inequalities pro-
duced on free markets. In addition, the guiding principles vary depending
on the kind of unemployment entitlements. On the one hand, unemploy-
ment regulations targeting the short-term unemployed entitled to Unem-
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ployment Benefit [ within the unemployment insurance system are guided
by the principle of social security and the protection of the standard of liv-
ing, which varies with different status groups. On the other hand, regula-
tions for the long-term unemployed, the working poor and other people in
need of the means-tested Basic Security Benefits for Job-seekers are based
on the idea of ensuring a sufficient subsistence minimum for a dignified
human life. In this respect, the guiding ideas underlying unemployment
law are not fully coherent and to some extent are controversial since social
security and income protection for well-defined status groups as insiders
of the insurance system potentially contradict the idea of protecting the
subsistence minimum, and in this respect, the principles of social equality
and solidarity with the outsiders of the insurance system (cf. also Zacher
1981, 729).

Irrespective of the missing explicit reference to solidarity, German law
foresees a broad range of instruments and mechanisms to support the un-
employed, asylum seekers and disabled people. Yet, the laws themselves
and their administrative application are not always perceived as sufficient
in order to grant solidarity. Unemployment law was substantially reformed
a decade ago in the context of the so-called Hartz reforms. At the time, the
reforms reduced the — comparatively high — benefit allowances for the
long-term unemployed, and merged the previously contribution-based
long-term unemployment benefits with the means-tested social assistance
system. Simultaneously, unemployment benefits were linked to the sanc-
tionable obligation to actively seek a job and to accept the job offers or
training measures presented by the Employment Agency. Moreover, the
regulations on dismissal protection and on temporary work were relaxed,
and contractual flexibility enhanced. Over the following years, unemploy-
ment declined markedly, however at the cost of a growing group of work-
ing poor (working in parallel employment or requiring benefit top-ups de-
spite full-time employment) and the rise of precarious employment. The
negative effects of the Hartz IV reforms were partly mitigated by the re-
cently introduced general statutory minimum wage. While this catalysed
an improvement for people in employment, the long-term unemployed
continue to feel excluded from and left behind the generally positive de-
velopment. On the one hand, sanctions and controls on beneficiaries have
become even more rigid. On the other hand, unemployment organisations
claim that support measures promoting reintegration into the labour mar-
ket were reduced or insufficiently provided. In this respect, the divide be-
tween the insiders and the outsiders of the employment system and exist-
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ing status differences seems to be further cemented. Consequently, social
cohesion and social solidarity with people in need appear rather weak, par-
ticularly when taking into account the country’s economic prosperity.

As regards refugees and asylum seekers, the development of legislation
has been very dynamic in recent years. In particular, the various measures
and reform acts of the past two years were a reaction to the unprecedented
influx of large numbers of refugees and asylum seekers into Germany. At
first, the suspension of the Dublin procedures and the opening of the bor-
ders for refugees who arrived via the Balkan route in the late summer of
2015 offered a sign of solidarity towards refugees and the European coun-
tries of first arrival. But this new “welcoming policy” was soon followed
by a step-wise tightening of legislation that brought about stricter rules in
terms of recognition, deportation and entitlements to social welfare bene-
fits. At the same time, the reforms introduced a liberalisation in the regula-
tions on labour market access for asylum seekers and refugees. Since au-
tumn 2015, the various reforms have thus contributed to the weakening of
the solidarity principle in asylum law, while opening-up the possibilities
for those refugees who are employable on the German job market and able
to become self-sufficient, and hence, beneficial to the country. Similar to
the unemployment field, the German asylum system is thus characterised
by a growing divide between those people who meet the requirements in
order to participate in the employment market and those excluded from it
and in need of social benefits. Again, this indicates a weakening of the sol-
idarity principle. This development took place against the backdrop of
growing populism among sectors of society and a shift towards right-wing
arguments in public discourse.

In comparison, various improvements have been made in recent years
in order to strengthen the rights of disabled persons, even if there is still a
long way to go in order to realise full inclusion and equality of persons
with disability in society. German law and administrative practice have not
yet met the requirements and level of rights’ guarantees stipulated by the
2009 UN Disability Rights Convention. Nevertheless, over the last
decade, several reforms were adopted that aimed to implement a more
comprehensive, participation-based approach, and to improve particularly
employment and social integration assistance schemes. However, the soli-
darity principle is often challenged through the administrative application
of disability laws and the restrictive procedures of the different service
providers which often force disabled people to claim their rights through
legal action.
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Overall, German constitutional law and the sector-specific legislation
grant protection and help for vulnerable groups in various ways. Neverthe-
less, solidarity with people in need is not a given. This is particularly true
given that the solidarity principle needs to be derived from the fundamen-
tal constitutional rights and principles, but in actuality remains otherwise
quite vague in the three fields. This opens the door for policymaking to
downplay the role of solidarity and to increase the conditionality of soli-
darity with vulnerable groups, as has happened particularly in the asylum
and unemployment fields in recent years. Indeed, recent policy reforms
have shown that solidarity is highly contested and subject to political
struggles between different interests and groups in society. Interestingly,
the conditions underlying such a development vary considerably. In the
field of unemployment, solidarity towards the long-term unemployed
seems to have decreased due to the generally good economic situation and
the remarkable increase of employment and, in consequence, a weakened
public awareness of the structural reasons for unemployment. In contrast,
in the field of migration, solidarity towards refugees and asylum seekers
was limited by a series of restrictive reforms against the backdrop of the
so-called “refugee crisis” because of the perception of an overburdening
of the asylum and welfare system and growing resentments among parts of
society which feel themselves disadvantaged.

At the same time, the vague legal entrenchment of the solidarity princi-
ple shifts importance to the role of the courts and case law. In fact, both
the field-specific courts (e.g. the social courts) and the Federal Constitu-
tional Court are playing an important part in the enforcement of rights and
entitlements in the spirit of the solidarity principle; however, once again
without explicitly using the term solidarity. This is well exemplified by the
various judgements of the Federal Constitutional Court on a sufficient
subsistence minimum for both recipients of Hartz-IV benefits and asylum
seeker benefits where the Court pointed to the constitutional right to a sub-
sistence minimum that is in line with human dignity regardless of the tar-
get group. Overall, the case law of the courts is an important means to up-
hold a rights-based approach and to defend and enforce the rights and enti-
tlements covering the solidarity principle. Interestingly enough, affected
social groups and the representatives themselves often abstain from
putting the solidarity principle centre stage. Similar to the courts, they fol-
low a rights-based approach, arguing that the unemployed, disabled people
or refugees and asylum seekers are not in need of charity, but of the proper
enforcement and implementation of existing human and fundamental con-
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stitutional rights and legally enshrined entitlements. These insights corrob-
orate the primary role of basic rights and the subordinate role of the soli-
darity principle in Germany.
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Greece in Times of Multiple Crises: Solidarity under Stress?

Maria M. Mexi

Introduction

The question of whether solidarity has guided policy and legal responses
during the economic crisis and the accompanying fiscal adjustment pro-
cess in Greece has rarely been addressed in public, social and/or political
debates. Admittedly, since the onset of the economic crisis in 2009, the
weaker social groups in Greece have traditionally born an asymmetrically
heavier burden compared with better-oft groups. Over the pre-crisis peri-
od, social solidarity was deformed, manifested in the unequal allocation of
social assistance funds on the basis of deep-rooted clientelistic and patron-
age relationships, between ruling political parties and organised group in-
terests that had strong political influence and leverage (Pappas and Asi-
makopoulou 2011; Sotiropoulos 2001). The situation did not improve after
the onset of the crisis, as Greece had to rely on bailout rescue loans and
implement strict fiscal consolidation measures which may have led to
some streamlining of social spending but, above all, have resulted in the
weakening of solidarity policies for the social protection of the middle and
the lower classes, the unemployed, the poor and the socially excluded. The
recent refugee crisis has also exposed the weakness of policy elites to pro-
tect the most vulnerable and induce solidarity-driven considerations in
policy and legal interventions.

In view of the above, the aim of this chapter is to shed light on how sol-
idarityis tackled from a public policy perspective, by examining recent le-
gal and policy responses that have been introduced in the policy domains
of disability, migration and asylum, and unemployment since the onset of
the Greek crisis in 2009. As shown in the following sections, little atten-
tion has been paid to how to put in place a coherent policy framework for
solidarity -- a principle which is explicitly entrenched in the Greek Consti-
tution, denoting collective solidarity, humaneness and mutual responsibili-
ties to recognize the respect, dignity and value of all members of soci-
ety. Rather, policy inefficiency combined with increased conditionality
and welfare retrenchment have put solidarity to the test for the most vul-
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nerable groups in society. Data for this research was collected within the
framework of the Horizon2020 project "TransSOL — European paths to
transnational solidarity at times of crisis: Conditions, forms, role models
and policy responses” through a combination of desk research of various
sources (e.g. policy and legal acts and documents, case law, etc.), informa-
tion requests from relevant institutions, and semi-structured interviews
with representatives of civil society organisations and groups!' held in
Greece between September-November 2016.2

The Context of the Greek Crises

Since 2009, Greece has become the epicenter of a series of crises with
considerable socio-economic and humanitarian repercussions: the econo-
mic crisis, the Eurozone crisis, and more recently the refugee crisis. Based
on Eurostat data, Greece experienced a sharp decline in its GDP from
241,990.4€ million in 2008 to million 176,022.7€ million in 2015.3 The
Greek unemployment rate increased from 7.8 percent in 2008 to 24.9 in
2015, 4 while youth unemployment reached almost 50 percent. Interesting-
ly, the unemployment figures obscure the strikingly high unemployment
levels among people with disabilities which was more than double the na-
tional jobless rate of 23 percent (ANED 2015/2016). "The sudden growth
in unemployment", Visvizi (2016) argues, "followed by sudden loss in dis-
posable income level, and accompanied by a disintegrating state adminis-
tration means that no social provision exists for those in need; and the
numbers are growing. The private sector, swamped by excessive taxation,
operating in an inflexible labor market framework, under conditions of a
liquidity squeeze, cannot absorb the unemployed. Therefore, as the crisis
continues, amidst political instability at home and abroad, the resources at

1 The full findings of the interviews are encapsulated in the 2016 TransSOL report:
Integrated Report on Reflective Forms of Transnational Solidarity available at
http://transsol.eu/outputs/reports/.

2 Special thanks to Professor Maria Kousis and Stella Zambarloukou for their insight-
ful comments on earlier outputs of the research.

3 Eurostat. http://appsso.eurostat.ec.europa.cu/nui/show.do?dataset=na-
ma_ 10 gdp&lang=en.
4 Eurostat. http://appsso.eurostat.ec.europa.eu/nui/show.do?

dataset=une_rt_a&lang=en.
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the disposal of families dwindle. In this view, the degree of social depriva-
tion is bound to increase."

The economic crisis has had a profound effect on labour market inte-
gration not only for the native population but also for the migrants and in-
coming refugees. Between 2008 and 2015, the unemployment rate of the
latter increased by 26 percent reaching 33 percent against a 17 percentage
point increase for the native population (OECD 2016). As emphasized by
the OECD (ibid), "727 000 immigrants are currently living in Greece with
a residence permit, accounting for 7% of the population. Integrating these
immigrants and offering them the possibility to make a living is funda-
mental. It increases their contribution to the Greek economy and society
and also raises acceptance of immigration." Besides the painful conse-
quences of the economic crisis for the migrants already residing in Greece,
during 2015-2016, over 800,000 migrants and refugees arrived on Greek
shores (The Guardian 2015). As of December 2017,5 21,524 out of 63,302
migrants and refugees have been relocated from Greece to other EU Mem-
ber States. As fiscal consolidation measures have been the primary policy
priority the past years, very little attention has been paid to calls for better
provision for the incoming migrants and refugees, but also how to put for-
ward stronger and more effective measures to cater to those most affected
by the country's multiple crises. As examined in the following sections, le-
gal and policy interventions in the fields of disability, migration and asy-
lum, and unemployment, as well as questions of policy inefficiency, have
contributed to weakening elements of solidarity and unemployment and
strengthening elements of conditionality and welfare retrenchment at the
expense of the most vulnerable.

Responses in the Field of Disability

Policy and legal responses in the field of disability are captured in the
phrase "two steps forwards, one step back". More particularly, in the
Greek legal system, ratified international conventions constitute an inte-
gral part of the Greek legal order and prevail over any contrary provision
of the law (Article 28(1) of the Greek Constitution). In the area of disabili-

5 Refer to DG Migration and Home Affairs data available at: https://ec.europa.eu/
home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migra-
tion/press-material/docs/state_of play - relocation_en.pdf.
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ty, Greece has ratified most of the major international conventions such as
the Convention on the Rights of Persons with Disabilities (CRPD) and its
Optional Protocol (OP) in terms of access to education, social protection,
healthcare, justice, work and employment for people with special needs
and disabilities. Also, the Greek Constitution (Article 4) establishes the
principle of equality among all Greek citizens. Article 21 refers explicitly
to the fundamental rights of disabled people to autonomy, employment,
and participation in social and political life, as well as the duty of the state
to implement measures that safeguard those rights. In the Civil Code (civil
law), there are certain open-ended clauses that could be invoked by dis-
abled persons seeking equal treatment and non-discrimination in their em-
ployment life.¢ Thus, sections 34 and 35 refer to the legal capacity and le-
gal personality of all human beings; sections 57 and 59 refer to the protec-
tion of natural persons against any offence, sections 281 and 288 refer to
good faith and to business usages, which have helped the courts to con-
struct a wide protection network against discrimination practices by the
employer or unfair dismissal (Gavalas 2004). Section 662 establishes a
general duty of the employer to ensure the health and safety of workers on
work premises. Finally, sections 931 and 932 protect from physical injury
and health hazards.

On 11 April, 2012, the Greek Parliament enacted Law 4074/2012 rati-
fying the UN Convention on the Rights of Persons with Disabilities and its
Optional Protocol. The Convention "adopts a broad categorisation of per-
sons with disabilities and reaffirms that all persons with all types of dis-
ability must enjoy all human rights and fundamental freedoms. It clarifies
and qualifies how all categories of rights apply to persons with disabilities,
and identifies areas where adaptations have to be made for persons with
disabilities to effectively exercise their rights and areas where their rights
have been violated, and where protection of rights must be reinforced." 7
In particular, as far as non — discrimination is concerned, Greece now pro-
hibits all discrimination on the basis of disability, and guarantees persons
with disabilities equal and effective legal protection against discrimination
on all grounds. Moreover, according toArticle 5 of the Convention, in or-

6 These clauses can certainly be invoked directly against employers, not only via in-
terpretation of other provisions.

7 Refer to "Convention on the Rights of Persons with Disabilities (CRPD)", available
at:  https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-
persons-with-disabilities.html.

340

(o) ENR


https://doi.org/10.5771/9783845290058
https://www.nomos-elibrary.de/agb

Greece in Times of Multiple Crises: Solidarity under Stress?

der to promote equality and eliminate discrimination, Greece — along with
other States Parties — must take all appropriate steps to ensure that reason-
able accommodation is provided. Finally, specific measures which are
necessary to accelerate or achieve de facto equality of persons with dis-
abilities will not be considered discrimination under the terms of the Con-
vention.

In addition, the Greek Parliament has passed anti-discrimination legis-
lation, Law 3304/2005, which transposes the European Commission Di-
rectives 2000/78/EC and 2000/43/EC into Greek national law. Following
Theodoridis (2009, 8):

This law fills a conspicuous lacuna in the Greek legal system, where previ-
ously there was no specific antidiscrimination legislation in force. This new
statute, entitled "On the application of the principle of equal treatment regard-
less of racial or ethnic origin, religious or other beliefs, disability, age, or sex-
ual orientation", protects all persons in both the private and public sectors,
and covers the fields of access to employment and occupation (but not to self-
employment), vocational training and education, social protection, including
social security and healthcare, education, and access to goods and services in-
cluding housing.

There are certain aspects though where the Greek law is in breach of the
directives, as noted by Theodoridis (2009, 8-9). In particular, article 28 of
Law 3304/2005 specifically states:

On entry into force, this law repeals any legislation or rule and abrogates any
clause including personal or collective contracts, general dealing terms, inter-
nal enterprise regulations, charters of profit or non-profit organisations, inde-
pendent professional associations and employee or employer trade unions op-
posed to the equal treatment principle defined in this Law.

Moreover, the "purpose" of Law 3304/2005 echoes Article 1 of both Di-
rectives:

The purpose of this law is to lay down a general regulatory framework for
combating discrimination on the grounds of racial or ethnic origin, as well as
combating discrimination on the grounds of religion or belief, disability, age
or sexual orientation as regards employment and occupation, in accordance
with the Council Directives 2000/43/EC and 2000/78/EC, with a view to
putting into effect the principle of equal treatment.

Drawing on the above Theodoridis (2009, 9) observes: "It is evident that
the Greek legislature did not intend to provide specific regulations with re-
gard to the implementation of the principle of equal treatment, but rather a
general framework. This is not within the spirit of the Directive, which es-
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tablishes the general framework for the member states to make specific
regulations and take concrete implementation measures".

Following Gavalas (2004, 4), in the early 00s, at legislative level,
Greece's approach to disability issues "cannot be defined as a civil (hu-
man) rights’ approach but rather as a social welfare approach (ensuring
special treatment and quotas)" and that this is "obviously related to the fact
that disabled people in Greece (and their organisations) traditionally seek
to ensure (and lobby for) social security and social welfare benefits and
substantial rights rather than procedural antidiscrimination and human
rights". This tendency seems to have prevailed over the decades that fol-
lowed and it may explain why most sensitive issues pertaining to the im-
plementation of the United Nations Convention on the Rights of the Child
(CRC) and the United Nations Convention on the Rights of Persons with
Disabilities (CRPD) have not been adequately addressed.

As remarked by Kaltsouni (2013, 6):

The practical implementation of the CRPD and CRC rights and principles
cannot be considered as adequate. In many instances, the best interests of the
child are not considered or are not explicitly assessed by the officials of the
administration. Additionally, it is extremely doubtful whether the opinion of
children with disabilities is considered by the courts or in social care units of
a closed nature (i.e. residential institutions). Even though children’s right to
be free from violence is legally protected, there are significant deficiencies in
the way that services receive and address complaints of abuse and violence
against children. Several problems with respect to the implementation of the
principle of access to assistance have been identified, including the lack of
specialised staff in healthcare structures and in residential institutions which
sometimes operate based on an outdated asylum model with respect to the
way they care for children. Finally, the right of children with disabilities to
inclusive education, even though protected by legislation, is in practice not
fully implemented.

With respect to older people with disabilities, previous national policies
such as obligatory quota placement in the public sector (Law 2643/1998)
are no longer compatible with reforms under the economic adjustment
programme, whilst no other national policy has been designed to enhance
employment prospects for this particular group. Meanwhile, the Equality
Law 3304/2005 has been found to have had limited success increasing em-
ployment opportunities,® while additional obstacles in finding employment
relate to low implementation of accessibility laws and standards (e.g.

8 See Conclusions of the Greek Ombudsman (2012).
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buildings, transport).® Furthermore, evaluation studies of active labour
policies implemented through the European Social Fund targeting disabled
people (the latest ones encompass programmes up to the end of 2012)
show that they have so far fallen short of targets in number, as well as in
creating sustainable job placements (ANED 2013). And more recently, as
part of a series of austerity measures, there has been some discussion in
the media over the introduction of means-tested criteria for benefits and
pensions, which has been highly contested by the disability movement in
Greece, drawing attention to high unemployment for disabled people and
almost exclusive reliance on individual resources for supporting needs and
the extra living costs due to disability.!?

Against this background, a number of civil society organisations and
human rights organisations at both national and local level have filled in
gaps and acted as a substitute for public sector services in the area of dis-
ability. As emphatically pointed out by most of the representatives of
Greek civil society organisations which were interviewed within the con-
text of the TransSOL project, the austerity policies encapsulated in the
"Memoranda of Understanding" signed by the Greek government and the
Troika (European Commission, European Central Bank, International
Monetary Fund) have had a negative impact on disabled people and on the
functioning of the disability sector as a whole. Welfare benefits for the dis-
abled and state funding to solidarity organisations have been reduced,
while at the same time the beneficiaries' needs have increased as a grow-
ing number of disabled people and their families cannot afford to pay for
certain health-care related services. On the sidelines — as highlighted in the
interviews — a range of volunteers and social solidarity groups have
emerged in a spontaneous, informal way, creating self-help groups and
loose networks providing social assistance and care to vulnerable groups
with disability. Interestingly, many young unemployed people have decid-
ed to devote time to volunteering in those organisations and groups. This
has had a positive impact on the young people’s self-esteem, while for
many others the need to help their fellow human beings in need takes
precedent. The self-awareness of vulnerable citizens has thus been raised

9 Statistical evidence is not available but for a discussion of problems in implemen-
tation, see ANED (2012) Country Report on Accessibility.
10 See Press Release National Confederation of Disabled People 17-9-2014 http://
www.esamea.gr/pressoffice/press-releases/1109-ta-atoma-me-anapiria-den-
tromokratoyntai-na-paroyn-thesi-edo-kai-tora-yp-ergasias-pronoia-ika.
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with regard both to their rights and to their ability to help one another in
hard times.

Responses in the Field of Migration and Asylum

Due to its geographical position, Greece has faced extensive migration
flows since the 1990s. Throughout the 1990s, Greek migration policy was
exclusively concerned with controlling the entry of migrants. Consequent-
ly, the first legislative framework regulating the conditions for the entry
and stay of "aliens" in Greece was adopted in 1991. Law 1975/1991 de-
fined an "alien" as a person not in possession of Greek citizenship or hav-
ing no citizenship. It was directed at preventing illegal entry and facilitat-
ing the deportation of undocumented entrants. The law instituted a series
of new mechanisms of expulsion and deportation (Baldwin-Edwards and
Fakiolas 1998) and made it extremely difficult — indeed close to impossi-
ble — for Third Country Nationals (TCNs) to secure a legal status upon ar-
rival or after they had entered the country. As a result of non-functioning
and poorly implemented legislation, migration continued apace. Confront-
ed with incidences of smuggling (Antonopoulos and Winterdyk 2006) and
the increasing presence of undocumented migrants, i.e. visa over-stayers
and illegal entrants, the government adopted in 1997, the first mass regu-
larisation programme.

In the years that followed, Greek migration policy and the management
of migration flows has mainly relied on mass regularisation programmes,
a practice that has been followed in other southern European countries,
such as Spain and Italy. Crucially, as Baldwin-Edwards (2009, 42) rightly
observes, "the regularisation was not the result of popular movement or of
planned policy, but represented an emergency measure or admission of
policy failure". Such regularisation programmes, four in total, provided
opportunities for groups of undocumented migrants residing in the country
to obtain residence permits.!! Between 1996 and 2007, when the last regu-
larisation programme took place, approximately 424,800 regularised their
status (Baldwin-Edwards and Kraler 2009 as cited in Brick 2011, 4). The
recurrence of these programmes was also aimed at extending legal status

11 Subsequent regularisation programmes took place in 2001, 2005 and 2007 in
Greece on the basis of Laws 2910/2001 (2.5.2001), 3386/2005 (23.8.2005), and
3536/2007 (23.2.2007) respectively.
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to TCNs who had lived in Greece for a number of years but who had not
been able to legalise their status due to various reasons (Triantafyllidou
2009). Family members (spouses and unmarried children) of TCN permit
holders who resided in the country were also eligible for a residence per-
mits.!2 As noted by Baldwin-Edwards (2009), " Being principally driven
by an instrumental view of migration, regularization programs were
geared towards providing immigrants with a temporary legal status, re-
newable as long as the conditions for its granting continued to exist, thus
eventually perpetuating residence insecurity”" (as cited in Anagnostou
2016, 24). They established rigid requirements that had to be fulfilled in
order to renew a temporary residence permit. Migrants wishing to acquire
or renew their legal status needed, in most cases, to provide evidence of
employment or certificates of payment of social security contributions,
conditions that are often hard to meet, due in part to the largely informal
and seasonal character of migrant employment in Greece.!? This is partic-
ularly the case with female migrant domestic workers whose work is
mostly undeclared.

Although legislation has gradually granted more rights to legally resid-
ing TCNs, the lack of measures to prevent migrants from remaining or
lapsing into illegality has been identified as one of the main obstacles to
migrant integration in Greece (Triantafyllidou 2013, 3-4). The entire body
of migration-related legislation adopted since the 1990s has recently been
amended and codified in the "Migration and Social Integration Code"
(hereinafter the Code). It came into force in March 2014 and now regu-
lates the entry and stay of migrants (especially of TCNs). TCNs are de-
fined as non-Greek citizens or citizens of any other EU Member State
(within the meaning of Article 17(1) of the Treaty on the European
Union).'* The Code brings together and replaces existing legislative provi-
sions defining the categories of residence permits for TCNs, the conditions
for their issuance and renewal, as well as the rights and obligations of

12 The right to family reunification was introduced by means of Law 1975/1991
(4.12.1991).

13 In an attempt to address part of this problem, Art. 76 of Law 3996/2011 (5.8.2011)
established an alternative and flexible type of social insurance for occasional em-
ployees and seasonal workers (with a labour ticket, ergosimo), among whom high
levels of atypical and undeclared employment are common. Yet, only residence
permit holders are eligible to apply for this social insurance scheme.

14 Art. 1(b) of Law 4251/2014 (1.4.2014).
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legally residing TCNs. The Code provides for the following types of resi-
dence permits depending on the status: a) for employment/professional
purposes;!3 b) temporary residence permits for seasonal and short-term
professional activity; ¢) for exceptional reasons; d) for studying purposes,
volunteer work, research and training; e) short-term residence permits for
victims of human trafficking and alien smuggling; f) for reasons of family
reunification and; g) long-term residence permits.

Earlier legislation, Law 3838/2010, as Anagnostou (2011, 22) stresses
"marked a clear break from pre-existing provisions" by facilitating the nat-
uralisation of first generation migrants, and providing for citizenship ac-
quisition to second generation migrants.

As described by Anagnostou (ibid):

Law 3838/2010 makes it possible for children who are born in Greece and
who have at least one non-Greek parent residing legally in the country for
five consecutive years, to acquire citizenship at birth (Art. 1). Children of im-
migrants, who have attended at least six grades of Greek school, can also ac-
quire citizenship through a simple declaration of their parents within three
years following the completion of the required six year schooling period
(Art. 1A, parag. 2). In addition, immigrants who legally reside in Greece for
at least seven consecutive years can apply for naturalisation (Article 5A,
parag. 1d).... the new law also elaborated a variety of criteria considered im-
portant as proof for someone’s willingness to become a Greek citizen. These
comprise basic knowledge of Greek history and civilisation, including famil-
iarity with the country’s political institutions (which will be assessed by tak-
ing a test), participation in collective organisations and political formations
with members who are Greeks, as well as involvement in economic activity,
among others (Law 3838/2010, Art. SA).

Besides facilitating nationality acquisition, Law 3838/2010 also extended
to TCNss the right to vote and stand as candidates in local elections.
However, this major reform was subsequently suspended. In 2013, the
Council of State (CoS), Greece’s high court in administrative and civil
law, declared the above two provisions facilitating nationality acquisition
and extending political rights to TCNs unconstitutional (Decision
460/2013). It did so on the grounds that they undermined the national
character of the state and diluted the composition of the legitimate elec-

15 This category also includes work permits for highly skilled TCNs, thereby incor-
porating Directive 2009/50/EC (25.5.2009) into the domestic legislation.
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torate.!® The Court ruled that the formal criteria to qualify for Greek citi-
zenship provided by Art. 1 of Law 3838/201076 could not be taken as suf-
ficient documentation that the applicant had a genuine bond with Greece
(Anagnostou 2014). The final judgment of the CoS does not elaborate on
legislation for naturalization, or the requirements for obtaining Greek citi-
zenship. While the judgment is clearly in the direction of restricting eligi-
bility criteria for nationality acquisition, it is not apparent whether this im-
plies a return to the previous legal frame defined by the 2004 Greek Na-
tionality Code (GNC), which was based on individualised and discre-
tionary assessment of all naturalisation applications. Conversely, if policy
remains within the legal frame of Law 3838/2010, but increases the re-
quired years of residence and adds more criteria to demonstrate a "sub-
stantive bond" with Greece, this would not necessarily be more restrictive
from what the 2010 law had envisioned. At least one opinion, expressed
by the Greek Ombudsman to the Ministry of Interior, is that CoS decision
460/2013 does not in principle exclude nationality acquisition on jus soli
grounds.!”

As for asylum seekers, pursuant to the adoption of Law 3907/2011, ap-
plications for international protection are submitted, registered and exam-
ined at first instance by the Asylum Service which is under the responsi-
bility of the Ministry of Public Order and Citizen Protection (MPOCP).!8
Applications lodged before the establishment of the new Asylum Service
in July 2013 are received and examined firstly by the police authorities in
line with the procedures of Presidential Decree 113/2013.19 Applicants
have the right to appeal first instance decisions to the Appeals Board,
which is also under the auspices of the MPOCP. Asylum applicants and
members of their family who have registered with the Service receive an
International Protection Applicant Card, valid for three months and renew-
able until the final decision on the asylum application has been issued.

16 See Greece / Council of State, Decision No. 460/2013. The decision confirmed the
earlier decision of the 4th Chamber of the Council of State, Decision No.
350/2011.

17 See the letter of the Greek Ombudsman to the Ministry of Interior on the subject
“Pending issues in nationality acquisition on the basis of Article 1A of the Greek
Nationality Code”. Greek Ombudsman (2013), document no. 162184/30261/2013,
July 25, 2013.

18 The Asylum Service is composed of the Central Asylum Service, based in Athens,
and the Asylum Service Regional Offices. See Law 3907/2011 (26.1.2011).

19 Greece/ Presidential Decree 113/2013 (14.6.2013).
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This card entitles the holder to free healthcare access, employment, and
access to free public education for school-age dependents.?? Greek law
provides for the granting of two types of status to people seeking interna-
tional protection: refugee status and subsidiary protection, in line with the
definitions provided by the relevant Council Directive.2! The recognition
of refugee status provides permission to stay in the Greek territory, access
to social services, such as education and healthcare, free movement within
the country and access to the labour market.

Integration of newcomers, migrants and refugees, represents a signifi-
cant challenge for the country, but also an opportunity. As emphasized by
OECD (2016), "the quicker integration takes, the lower the risks that mi-
grants, or their children, will become alienated from Greece’s culture and
values". The issue has triggered a number of new legislative measures
with an initial emphasis on policing and subsequently on developing re-
ception and integration systems. The introduction of the Dublin procedure
(the Dublin II Regulation determines which state is responsible for consid-
ering an application for asylum or subsidiary protection on the basis of
two criteria: the first Schengen country of entry and family reunification;
as a result, a large share of the migratory pressure affects member states
with external borders like Greece, Italy, Malta and Cyprus) has resulted in
additional asylum applications to Greece, adding to migration pressure on
its external borders. In February 2016, the European Commission on the
basis of the Schengen Evaluation Report on Greece put forward several
recommendations to address deficiencies in the asylum system with regard
to the registration procedure, border-check procedures, human resources
and training, surveillance of sea borders, and infrastructure and equip-
ment.22 The UN Human Rights Council (UNHCR) described the situation
for migrants and asylum seekers in Greece as a "humanitarian crisis" (see
also EMN 2011).

20 Those who have applied for international protection before the enactment of the
new law are required to hold ‘the pink card’ issued by the Greek Police.

21 Pursuant to the provisions of Presidential Decree 113/2013 (14.6.2013) read in
conjunction with Art. 44 of Law 3386/2005 (23.8.2005) the leave to remain on hu-
manitarian grounds is no longer part of the legal and administrative framework of
international protection.

22 Press Release IP/16/211, European Commission, Commission Adopts Schengen
Evaluation Report on Greece and Proposes Recommendations to Address Defi-
ciencies in External Border Management (Feb. 16, 2016), http://europa.eu/rapid/
press-release IP-16-211 en.htm.
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As noted by the US Department of State (2010):

The UNHCR reported that in October the government had a backlog of 5,929
unprocessed initial claims for asylum and approximately 46,500 appeals. In
practice the government provided only limited protection against the expul-
sion or return of refugees to countries where their lives or freedom would be
threatened on account of their race, religion, nationality, membership in a par-
ticular social group, or political opinion. Many NGOs and international orga-
nizations reported that authorities summarily deported illegal immigrants, in-
cluding asylum seekers, across Greek-Turkish land and maritime borders.

The collapse of the Greek asylum system due to massive flows of refugees
and migrants arriving by sea from Europe (219,000 in 2014 and 137,000
as of June 2015) and the consequences of this collapse are evident from
the judgements of the European Court of Human Rights (ECHR) in N.S
and M.S.S. v. Belgium and Greece (the Court judged on 21 January 2011).
The ruling of the ECHR states that both Greece and Belgium violated the
European Convention when applying the Dublin Regulation, which is also
indicative of the limits of the collective employment agreements (CEAS).
In particular:

This case examined the compatibility of the Dublin II Regulation with the
European Convention on Human Rights regarding transfers to Greece under
the Dublin IT Regulation. The Court found that there was a violation of Arti-
cle 3 ECHR by the Greek Government because of the applicant’s conditions
of detention, violation of Article 3 ECHR by Greece concerning the appli-
cant’s living conditions in Greece, violation of Article 13 taken in conjunction
with Article 3 ECHR against Greece because of the deficiencies in the asylum
procedure followed in the applicant's case and the risk of his expulsion to
Afghanistan without any serious examination of the merits of his asylum ap-
plication and without any access to an effective remedy.

Further, "in relation to Belgium, the court found that there was a violation
of Article 3 by sending the applicant back to Greece and exposing him to
risks linked to the deficiencies in the asylum procedures in that State, and
a violation of Article 3 for sending him to Greece and exposing him to de-
tention and living conditions there that were in breach of that ECHR arti-
cle. The Court also found a violation of article 13 ECHR taken in conjunc-
tion with Article 3 ECHR against Belgium". 23

23 This part draws on information available at the European Database of Asylum
Law concerning ECtHR — M.S.S. v Belgium and Greece [GC], Application No.
30696/09. Refer to: http://www.asylumlawdatabase.eu/en/content/ecthr-mss-v-bel-
gium-and-greece-gc-application-no-3069609.
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While migration has acquired an important place in Greek society and
economy, the integration measures that have been put forward are general-
ly fragmented and ad hoc. Referring to the efficiency of the Greek state in
setting forward a more sustainable response to the current refugee crisis,
all the representatives of civil society organisations and groups who were
interviewed in Greece agreed that its actions are not sufficient in number
or scope, or efficient and adequate to cope well with the increasing de-
mands. More broadly, the lack of a coherent approach to migrant integra-
tion quite naturally means that the integration of migrants is not monitored
at the central and local levels. According to Karantinos (2016, 15), policy
incoherence is partly "linked to the limited influence, or even absence, of a
technocratic approach and culture in Greek public administration and
among political parties and elites. It is also linked to an endemic and gen-
eralized lack of inter-ministerial coordination in sectors and issue areas
where multiple institutional actors have to be involved, as required in the
field of immigration and social integration. While vulnerable groups are
usually referred to in integration policy documents, their integration expe-
riences are not evaluated".

Moreover, Anastasopoulou and Iliadis (2015, 5) emphatically notes
that: "Integration actions are not monitored at central level and integration
experiences are not evaluated. No specific requirement or indicators for
monitoring social integration have been developed nationally, while exist-
ing data is not formally used to measure and report on inclusion. To the
extent that any monitoring takes place, it is project-based and implement-
ed by independent entities, mostly with EU funding". What is striking is
that policy and institutional incoherence has worked at the expense of so-
cial solidarity. When asked to evaluate the ways in which the policy-mak-
ers set policies, the interviewees criticised the way that policy-makers re-
spond to the refugee crisis, pointing out that the policies created do not
promote solidarity, but, on the contrary, burden it. Last but not least,
Greece's failed integration policies — as stressed by the interviewees —
have led to an increase in the popularity of extreme right-wing and fascist
political parties, creating burdens on the notion of social solidarity and co-
hesion, while at the same time making the actions to protect democracy
and human rights all the more essential.
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Responses in the Field of Unemployment

From 2010 to 2011, as part of its first new loan agreement with the Troika
(known as Memorandum 1), Greece instituted several sweeping reforms in
the field of employment, promoting flexibilisation and deregulation of the
labour market at the expense — as trade unions claim — of workers' rights
and social protection. In particular, according to Karantinos (2013, 21):

Law 3863/2010 introduced several fundamental changes in labour relations,
including: a/ the notice period for terminating white collar workers’ open-
ended employment agreements is significantly shortened. This amounts to an
indirect reduction of white collar workers’ severance pay by 50%, b/ the
thresholds for collective dismissals are lowered considerably. Dismissals are
now considered to be collective where more than six employees lose their
jobs with companies which have between 20 and 150 employees, compared
with the previous threshold of four employees for companies with 20-200
employees. The threshold is set at 5% of staff or more than 30 employees for
companies with more than 150 employees, compared with the previous level
of 2%—-3% of staff and 30 employees for companies with more than 200 em-
ployees.

Changes also affected the way labour relations were structured. With Law
3863/2010, as Karantinos (ibid) observes, "the notice period for terminat-
ing white collar workers’ open-ended employment agreements is signifi-
cantly shortened. This amounts to an indirect reduction of white collar
workers’ severance pay by 50%".

In addition to this:

The thresholds for collective dismissals are lowered considerably. Dismissals
are now considered to be collective where more than six employees lose their
jobs with companies which have between 20 and 150 employees, compared
with the previous threshold of four employees for companies with 20-200
employees. The threshold is set at 5% of staff or more than 30 employees for
companies with more than 150 employees, compared with the previous level
of 2%—-3% of staff and 30 employees for companies with more than 200 em-
ployees.

Moreover, Law 3899/2010 significantly changed the collective labour law,
by introducing the "special company-related CEA", which may provide for
remuneration and other working terms on a less favourable basis than the
remuneration and working terms stipulated by the respective sectoral
CEA. In addition, new legislative changes (L. 3833/2010 and L.
3845/2010) introduced inter alia reductions in the salaries of all persons
employed in the wider public sector, a 30 percent reduction in the maxi-
mum limit of overtime afternoon hours for employees and salaried persons
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in the public sector, public entities and local authorities, and the introduc-
tion of a ratio of one hire to five departures for permanent employees and
for those with indefinite-term private law employment contracts (ibid).

According to Matsaganis (2013, 20-21), concerning "contributory un-
employment insurance (ordinary unemployment benefit), eligibility condi-
tions were tightened up as a result of the ceiling, introduced in 2011, on
the total number of days a worker can claim unemployment benefit over a
period of four years: that number was set to be 450 days from 1 January
2013 and 400 days from 1 January 2014. Furthermore, as a result of
sweeping changes concerning the minimum wage, the benefit level paid
under unemployment insurance was cut in February 2012, from €454 to
€360 per month." Concerning now "non-contributory unemployment assis-
tance (long-term unemployment benefit), the benefit rate remained at
200 € per month (unchanged in nominal terms since 2003), while the
maximum duration remained 12 months. On the other hand, eligibility
conditions were extended. In January 2012 the annual income threshold
below which the benefit may be granted was raised from 5,000 € to
12,000 €. " It should be mentioned that, apart from the long-term benefit
mentioned above, no other type of income-based support for the long-term
unemployed exists (with the exception of “ad hoc” financial assistance
provided on a means tested basis at municipal level), while a general
Guaranteed Minimum Income Scheme is still lacking. Concurrently, as
Ziomas et al (2015, 9-10) stress, "the long-term unemployment benefit is
not accompanied by the provision of any other support services, except
counselling services for job-seeking... As for social services offered to the
long-term unemployed, no such specific services exist — other than the
provision of free access to the public health care system for the registered
long-term unemployed who fulfil certain previous work record criteria.
Free access for the long-term unemployed aged 29-55 lasts for only two
years, while for those aged over 55 free access lasts until retirement age...
In short, accompanying actions to facilitate access to social services for
the long-term unemployed are not really available in Greece. In general, it
is hard to find instances where the provision of financial benefits is com-
bined with relevant enabling services; this is a long-standing weakness of
the Greek social protection system."

On 14 February 2012 the Greek Government adopted the so-called
Memorandum 2 (L. 4046/12), which involved a new loan agreement
signed with the Troika. The new Memorandum 2 introduced a new set of
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sweeping changes especially with regard to minimum wages. According
to Karantinos (2013, 23-24):

With respect to minimum wages, a reduction in salary is now permitted for all
employees receiving the minimum wages agreed in the National General Col-
lective Agreement (EGSSE), signed by the social partners on 15 July 2010
and intended to be valid for three years. The salary cut for employees general-
ly is 22 percent, 32 percent for those below the age of 25. This cut can be im-
posed by employers without employee consent. The base monthly salary
agreed by the National General Collective Agreement for an employee who is
single and has no children or work experience was 751.39 € (gross). Follow-
ing the 22 percent cut, the new minimum monthly salary for this category of
worker will be 586.08 €. After deduction of social insurance contributions
and taxes, the net monthly salary will be 476.35 €, and for those under 25,
426.64 €." Further, on the basis of the new law, "the minimum wage may be
increased only through the seniority allowance granted for every 3 years of
work up to three 3-year periods (i.e. 9 years of previous experience in total).

Finally, based on a new law (L. 4093/12) passed in November 2012 the
minimum wage will be fixed at legislative level by the government and it
will not be set through collective bargaining between the national social
partners. Kilpatrick and De Witte (2014, 21) write that:

These measures were aimed at aligning Greek minimum wage levels with its
peers (Portugal, Central and South-East Europe). They were also expected to
help address high youth unemployment, the employment of individuals on the
margins of the labour market and to encourage a shift from the informal to the
formal labour sector. These provisions were of immediate effect and abol-
ished wage provisions of the National General Collective Agreement in force
since 15 July 2011, in the name of public interest and state of emergency. In
addition, Law 4093/2012 permanently substituted statutory law for collective
bargaining in minimum-wage setting.
In July 2015, the Greek government signed Memorandum 3 with its inter-
national and European creditors. The third Memorandum became national
law through Law 4336/2015 ("Ratification of the Financial Assistance
Draft Contract by the ESM and provisions for the implementation of the
Financing Agreement"), which outlines certain obligations on the part of
Greece in order to achieve fiscal discipline. As part of these obligations
the minimum state pension was reduced from 486 € to 392.7 € per month
(Law 4334/2015) and the social protection system was re-organised so as
to ensure annual savings of 0.5 percent of GDP.
During the crisis years, the policy changes implemented included many
inefficiencies. The inadequacy of unemployment protection in Greece is
indicative of the fact that more than the welfare state or the civil society,
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the family still remains the prime provider of social support and inclusion
in Greece — a characteristic which is typical of a "familistic" welfare
regime (Gonzalez 2002; Flaquer 2001). As Pichler and Wallace contend,
family help can be a compensation for the absence of welfare provisions,
as is the case in some parts of Southern and Eastern Europe (Pichler and
Wallace 2007).

Crucially, the sweeping changes in the labour market have had a
tremendous effect on strengthening solidarity among the affected groups.
As stressed in the interviews conducted with representatives of civil soci-
ety groups and organisations working with unemployed and/or supporting
unemployed beneficiaries, the crisis has had a positive effect on workers'
attitudes towards self-organising. The severity of the crisis and the hostili-
ty of the state has made the workers and the unemployed realise that they
should self-organise in order to achieve better labour and living condi-
tions. As one interviewee aptly stated: "With the crisis it becomes clearer
to the people that only through their self-organisation can they achieve
things since legislation has become all the more flexible and against work-
ers" (Interview, September 2016). Almost all of the interviewees stressed
the effect the crisis has had on raising workers' awareness and conscious-
ness. Even among the trade unions that lost members, this cognitive effect
has contributed to enhancing solidarity among the employed and unem-
ployed since the economic strain, as worsening working and living condi-
tions are common to both groups. And it has also led to the expression of
their discontent and anger against the ruling elites (Greek and EU) through
demonstrative and confrontational actions such as strikes, occupations of
public buildings and squares (e.g. the Greek Indignados Movement), pub-
lic protests and rallies. As recent evidence suggests, such collective action
events show higher frequencies in Greece and in the two other crisis-hit
countries of the South (Italy and Spain) when compared to countries of the
European North (LIVEWHAT Integrated Report 2016, 78-80).

Conclusion

Greece's multiple crises and the extent to which the principle of solidarity
has been taken into consideration in policy-making when addressing the
needs of vulnerable groups has received little systematic attention in re-
cent years. After seven years of recession, Greece has adopted painful pol-
icy choices with regards to wage and pension cuts, labour relations, and
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social policies. Failure to protect the weaker, vulnerable population groups
most severely hit by the country's multiple crises suggests that Greek po-
litical elites and policy-makers have exhibited neither solidarity nor effec-
tiveness in crucial crisis management issues. At the same time, the weak-
ening of solidarity policies for the social protection of people with disabil-
ities, the unemployed, the migrants, the newly arrived refugees and asy-
lum seekers has contributed to the emergence of new divides (extreme
right-wing attitudes and politics) and the deepening of adverse social situ-
ations (poverty risks and social exclusion). The situation has been aggra-
vated by weak welfare protection and inadequate social safety nets for
low-income citizens and vulnerable social groups pre-existing the crisis.
The weakening of institutional solidarity has gone hand in hand with in-
creased retrenchment, severity of sanctions and welfare conditionality.
The question of whether solidarity has remained a guiding feature of
decision-making among the Greek political elites has arisen many times in
public discourse (as very often clientelism and patronage have mediated
the allocation of resources and subsidies). Although solidarity and the so-
cial welfare state are clearly defined in the Constitution as a duty of the
Greek state towards its citizens, there is mounting evidence that the recent
policy options are progressively eroding their normative foundation and
practical exercise. The austerity measures introduced as part of the state's
fiscal adjustment effort have triggered heated debate in European and in-
ternational organisations. Domestic human rights bodies and organisations
have similarly expressed strong criticism of the austerity policies conduct-
ed. The Greek National Commission for Human Rights (NCHR), an advi-
sory body to the government in matters of human rights protection, has
persistently sought to place fundamental rights, including social and wel-
fare rights, at the centre of the state’s adjustment policies, pointing to the
state's obligations in this regard, deriving from the Constitution and vari-
ous international and European sources of fundamental rights protection.?*
In a recommendation issued on 8 December 2011, entitled "The impera-
tive need to reverse the sharp decline in civil liberties and social rights",
the NCHR condemned "ongoing drastic reductions in even the lower
salaries and pensions" and the "drastic reduction or withdrawal of vital so-
cial benefits", stating that "the rapid deterioration of living standards, the

24 On this, see National Commission for Human Rights Decision on the need for
continuous respect for fundamental rights in the implementation of the strategy for
the exit of the economy and society from the crisis of external debt, 10 June 2010.
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concurrent deconstruction of the welfare state and the adoption of mea-
sures that do not conform to social justice undermine social cohesion and
democracy" in the country" (National Commission for Human Rights
2011).

Substantive pressure to adopt a human rights-based approach for the de-
sign and implementation of the fiscal consolidation and reform policies in
Greece also came from the UN independent expert on foreign debt and hu-
man rights. In a statement following his fact-finding visit in Greece from
22 to 26 April 2013, the independent expert deplored the massive cuts of
pensions and other welfare benefits, alongside significant wage cuts, the
absence of comprehensive social assistance and housing schemes, the li-
mited funding devoted to extending unemployment benefits and the in-
creasing inaccessibility of the public health care system on account of in-
creased fees and co-payments, the closure of hospitals and health centres
and the loss of public health insurance due to prolonged unemployment.
He advised on reducing unemployment, alleviating poverty and closing
the gaps in the welfare system’s safety net to be henceforth included as
measurable targets in the Greek adjustment programme, and to be closely
monitored.

It should be noted that, as Psychogiopoulou (2014, 17) writes:

Increasing pressure from domestic fundamental rights bodies and internation-
al organisations for a review of the state’s austerity policies has not yet trans-
lated in policy change. So far there have been no comprehensive attempts to
assess the effects of the measures adopted on social welfare and take remedial
action with a view to restoring the enjoyment of welfare rights. However,
what the various challenges — both successful and unsuccessful — have done is
to raise awareness about the fact that the state’s formulation and implementa-
tion of social policies is subject to scrutiny and that there are limits to the
state’s wide margin of appreciation in this regard.

Hence, in times of crises, the issue of solidarityfrom a public policy per-
spective raises many policy questions, such as, which specific considera-
tions and interventions could and should ensure that the various socially
painful measures entail forms of protection for the more vulnerable and
weaker social groups. Also, a central question pertaining to Greece's frag-
ile situation is whether weak solidarity measures in a context of austerity
have actually facilitated growth, the latter being the primary object of the
bailout agreements signed between Greece and its international lenders.
Apparently, these questions are hard to answer because they are linked to a
wide variety of social, economic and political factors, but also to ideo-
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logical viewpoints and political rhetoric. Moreover, there is the complicat-
ed matter of which new equilibrium would express solidarity in a society
where employment and social conditions continuously collapse.

In principle, solidarity from a public policy perspective in contexts
driven by crises is associated with disproportional rather than proportional
interventions in the sense that not all social groups affected by crises
should be of high concern for policy-making but foremost, vulnerable
groups, who are in a worse position than before relative to other groups.
This may also imply a heavy burden on other weak groups that must bear
a disproportionate cost (Hegtvedt 1992). Hence, at all times, the critical is-
sues are about form and intensity -- about 'how much' (what type of con-
siderations of a fair burden-sharing are in place) and 'how' (what kind of
assistance and support should be provided) real solidarity could be
achieved (Matsaganis 2014). Crucially, an understanding of solidarity in
times of crisis cannot ignore what preceded it. It should take into account
a time dimension and an acknowledgement of the pathologies and policy
legacies of the past. If solidarity before the crisis was deformed due to
clientelism and strong patronage arrangements between political parties
and organised interests of social welfare recipients causing severe social
or economic imbalances at the expense of the weaker groups of the popu-
lation — as in the Greek case — the predicament of solidarity cannot be eas-
ily reversed.

As discussed in Part I, while solidarity as an issue of Greek policy-mak-
ing, with many parameters and complex aspects that increasingly put its
feasibility to the test, a solidarity of citizens associated with organisations
and informal groups conscious of the need to protect human rights and so-
cial assistance has taken shape. While social solidarity groups cannot and
should not replace the more institutionalised forms of social protection,
the fact that vulnerable groups can resort to such civil society initiatives
while the government curtails the welfare state, shows that solidarity in
Greece is an untapped potential for further future development.
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