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Preface: The Spirit of Nuremberg—Idealism

Henry T. King, Jr.

Harold Nickelson, a British journalist, came to Nuremberg to have a look
at the proceedings before the International Military Tribunal. Later he
wrote: “[I]n the courtroom at Nuremberg something more important was
happening than the trial of a few captured prisoners. The inhuman was be-
ing confronted with the humane, ruthlessness with equity, lawlessness
with patient justice, and barbarism with civilization.” In a few words Nick-
elson captured the idealism that gave Nuremberg its forward thrust. Under
the leadership of Robert Jackson we had the vision of a better world, and
we moved through Nuremberg to achieve it.

It wasn’t easy, because there were those, including Winston Churchill
and Joseph Stalin, who wanted to avoid a trial and expedite matters
through summary executions. Such a procedure would not have been a
benchmark for a better world. Summary execution would have meant that
the world stood still morally and that its leaders had not tried to build a
better future for all of mankind. But a public trial held significant risks.
Germany had surrendered unconditionally, but there was a fear that the
defendants could use the trials to incite violence against the victorious
powers.

There was also a big element of personal risk for those such as myself
who participated in Nuremberg. I gave up a secure legal position on Wall
Street to participate in an undertaking whose outcome and impact on the
future were unknown. The American public did not seem ready for
Nuremberg. Isolationists and those just tired of the war saw it as prolong-
ing U.S. involvement. There were, in fact, many who attempted to dis-
suade me from going to Nuremberg because “You will lose your place in
life on the avenue of success.” The question each of us had to ask was: ‘Are
those risks greater than the need to stand up against Nazi atrocities and the
possibility that they would be repeated?” Our answer was, and still is, No!

Let’s take a look at how Nuremberg became a reality. As World War II
was drawing to a close, the Allied leaders needed to settle the question of
what to do with the former leaders of Nazi Germany, most of whom were
in the custody of the United States. As I indicated previously, two impor-
tant people favored summary execution but—on the advice of his Secre-
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tary of War, Henry L. Stimson—President Franklin Roosevelt leaned
strongly toward a trial until his unanticipated death on April 12, 1945. The
very next day, April 13, 1945, Justice Robert H. Jackson of the United
States Supreme Court gave a speech before the annual meeting of the
American Society of International Law in which he advocated a trial—a
fair trial. In his address Jackson indicated that he wanted no part of a
“show” trial designed only to convict. Convictions, he said, should be
based solely on fully supported evidence. If the evidence was not there to
support a conviction, the individual should be acquitted.

Jackson’s observations on a prospective trial of Nazi war criminals were
acknowledged by the White House on May 2, 1945, when President Tru-
man appointed him as his plenipotentiary in planning with the Allies for
the trial. On June 6, 1945, Jackson reported back to the President, outlin-
ing his plans for the substantive aspects of the trial, including the charges
he felt should be the basis for it. The first crime was aggressive war, which
was styled as crimes against peace. Jackson felt that this was a fundamental
crime and consisted of planning, preparation, and waging wars of aggres-
sion and wars in violation of international treaties. The second charge rec-
ommended by Jackson was war crimes, that is, crimes against civilians and
prisoners of war in violation of the laws of war. This was based on the
Hague and the Geneva Conventions governing conduct of warfare, which
most nations of the world adhered to.

The third charge was crimes against humanity, which dealt with multi-
ple types of assault on civilians, particularly including murder and persecu-
tion of individuals on grounds of race, religion, or national origin. This
was indeed a sweeping charge designed to cover all assaults on civilians not
considered war crimes. Hitler was once asked by his generals what the
world would think if they killed every man, woman and child in Poland.
His response was, “Who remembers the Armenians?” referring to the Turk-
ish army’s genocide of 1.5 million Armenians beginning in 1915. The
crimes against humanity charge gave notice that the world would no
longer turn a blind eye to crimes against civilians just because they were
committed by a sovereign state.

Jackson also advocated a conspiracy charge to cover those who con-
spired to commit the foregoing crimes, recognizing that these atrocities
did not happen in a vacuum. Those most responsible often did not get
their own hands dirty, but that should not prevent their being held ac-
countable. By stressing the treaties and customary international law the
Nazis violated, he preempted the defense that Nuremberg was applying ex
post facto laws. This accomplished two things. It helped codify existing in-
ternational law, laying the groundwork for modern prosecutions in ad hoc
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tribunals and the International Criminal Court (ICC). But more impor-
tant to those of us at Nuremberg, it reinforced Jackson’s vision of a fair tri-
al, not victor’s justice.

In his report to President Truman, Jackson also advocated the elimi-
nation of two prospective defenses by the Nazi war criminals, namely
sovereign immunity and superior orders. He felt that if these two defenses
were allowed in combination, then no one could be convicted because no
one could be held responsible. Regarding the sovereign immunity defense,
Jackson thought there should be the fullest responsibility where authority
was highest. No longer, he felt, should those who exercise authority in the
name of the nation escape responsibility for their deeds; he recommended
that they be called to full account. Regarding the superior orders defense,
he felt that the Nazi leaders who would be subject to trial should not be
able to hide behind the defense that they were just obeying their superiors;
he felt that those who committed criminal acts should be called to account
and punished for their actions. Jackson exercised great foresight in elimi-
nating this defense, because in Nazi Germany, an absolute dictatorship,
most important orders were issued in Hitler’s name, and Hitler was
nowhere to be found, having, as we later determined, committed suicide
in his Berlin bunker on April 30, 1945.

The Allies met in London in the early summer of 1945 to discuss Jack-
son’s draft of a proposed procedure for the trials. Neither the British nor
the French requested substantive changes, although the French disliked
the conspiracy charge because they felt that conspiracy, to the extent it ex-
isted, merged with the substantive crime itself. With the USSR it was a dif-
ferent story. Their representatives argued that the aggressive war count
should apply only to the Nazis’ actions, because they felt that the generic
approach could be extended to cover some of their own activities. For the
most part Jackson held the line on this one. The compromise reached in
the London Agreement and Nuremberg Charter called only for the prose-
cution of the Axis powers’ war criminals, but the definitions were stated in
generic terms so as to be universally applicable in the future.

Another issue debated in London was the presumption of guilt or inno-
cence. The Soviet representatives wanted a presumption of guilt with re-
gard to the defendants, while Jackson wanted a presumption of innocence,
which would put the burden on the prosecutor to prove the defendants’
guilt and give each defendant the benefit of the doubt, elements that are
now widely considered essential for a fair trial. Here again Jackson pre-
vailed, and his foresight on this issue gave much increased credibility to
the results of the trials.
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The next issue faced was the location of the trial. The USSR representa-
tives wanted it to be held in Berlin. Justice Jackson argued for Nuremberg,
which had the largest undamaged courthouse in Germany. Moreover,
Nuremberg was of great symbolic significance, because it was the situs of
the Nazi party headquarters and of the huge Nazi party rallies where Hitler
had proclaimed his challenges to the world. Nuremberg symbolized
Nazism at its zenith, and it was important to correct the record as to the
true implications of Nazism, which were, indeed, criminal.

The next issue was the selection of the prospective defendants, most of
whom were in U.S. custody. Jackson felt that precedence should be given
to the leaders of each walk of German life, military or diplomatic, police
or industrialist. Here he again prevailed, and it was he, working with the
other Allies, who targeted the individuals to be tried at Nuremberg:
Joachim von Ribbentrop, the Nazi Minister of Foreign Affairs—found
guilty on all four counts; Reichsmarschall Herman Goring, Commander
of the Luftwaffe—guilty on all four counts; Gustav Krupp von Bohlen und
Halbach, chairman of the Association of German Industrialists and a ma-
jor arms manufacturer who used slave labor from occupied countries and
concentration camps—indicted on all four counts; Julius Streicher, a pub-
lisher who used his newspaper and children’s books to incite anti-
Semitism—convicted of crimes against humanity.

Jackson also thought that the defendants should be well-represented,
and he arranged for the Allied Control Commission to assume the costs of
defense counsels and also for such counsel to be largely of the defendants’
own choosing. With regard to presenting the case against the defendants at
Nuremberg, Jackson felt that, as far as the U.S. prosecution was concerned,
the evidence against the Nazis would basically convict themselves and the
result would have greater long-term credibility. The outcome of all these
negotiations was the London Charter of August 8, 1945, which provided
the basis for the trials.

Nuremberg officials began on November 20, 1945, but the real opening
was on November 21, when Justice Jackson delivered the opening state-
ment for the United States of America, setting forth what Nuremberg was
all about. Some high points are worthy of particular note:

First, Jackson stated: “The complaining party at the bar here today is civ-
ilization.” By this he meant that the trial was to make a break with the bar-
barism of the past—barbarism on so great a scale that it had cost 50 mil-
lion lives in World War II and reached new limits of degradation never be-
fore experienced in history.

Second, Jackson called the trial “one of the most significant tributes ev-
er paid by power to reason.” He meant that reason was now to be the order
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of the day, and that the guilt of the defendants would be determined
through the use of reason in a fair trial. Summary execution of the defen-
dants by the Allied powers based on their military dominance was not to
be permitted. The force of law was, indeed, to replace the law of force.

Third, Jackson said, “As we pass a poison chalice to the lips of these de-
fendants, we pass it to our lips as well,” meaning that the trial was to repre-
sent equity and that the Allies themselves who brought the charges against
the Nazi defendants were to be governed in their future behavior by the
standards established at Nuremberg. He felt that if Nuremberg was to have
lasting meaning, the principles established there should comprise bench-
marks for the behavior of all peoples of the world then and in the future—
that, indeed, they should have universal application in the interests of fair-
ness and equity.

In sum, what Jackson wished to convey through his opening statement
was that Nuremberg was to mark the beginning of a new era in human
history, and indeed, he was the architect of Nuremberg and this was his
vision, which is as valid today as it was 60 years ago.

Jackson’s foresight in focusing on documents from the Nazis’ own files
as proof of their guilt bore fruit in the judgment of the International Mili-
tary Tribunal, which said in effect that the Nazis had convicted themselves
with the evidence submitted. The judgment was equitable in that three de-
fendants were acquitted because the evidence was not there to support
their convictions. The fears people had before the trials had not been real-
ized. Granting the defendants a fair trial and the right to publicly defend
their actions had not resulted in destabilizing the Allies’ occupation and
rebuilding-efforts. Hermann Goring is widely seen as having gotten the
better of Jackson during the cross-examination, and yet he was still convict-
ed—condemned not by clever words, but by the weight of the evidence.

I came home from Nuremberg filled with the spirit of Nuremberg, but
the public was not enthusiastic and the bar refused to recognize Nurem-
berg for what it was—a complete break with the past. Despite having done
well at Yale Law School, which then as now ranks among the best, I had
trouble getting a job when I returned, partly because of Senator Robert
Taft of Ohio and others of his ilk who excoriated Nuremberg. In addition,
the Cold War had intervened, and the U.S. and the USSR were engaged in
deep conflict on the issues of the day.

With the ending of the Cold War in the late 1980s, Nuremberg has to a
considerable extent achieved the recognition it has always deserved. The
Nuremberg principles are being followed in UN-sponsored and other tri-
bunals, and an international court has been formed and charged with the
enforcement of what was substantively established at Nuremberg. In a
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number of areas of the world a new regime of international human rights
is the order of the day.

Much progress has been made, but today the United States, which
through Jackson created Nuremberg, is fighting a rearguard action against
the advances of the Nuremberg principles, which Jackson believed should
be applied in judging the conduct of all nations and leaders. The U.S. has
turned its back on the International Criminal Court, which would institu-
tionalize Nuremberg, and, by holding prisoners without trial and subject-
ing them to torture, has disregarded the Geneva Conventions of 1949 gov-
erning the treatment of prisoners taken in the course of hostilities.
Progress is using our resources to create a better, more just world, not ma-
nipulating language and digging for loopholes to lower the minimum
standards of decency.

The fears the world faces today are not new. Even courageous people
such as Winston Churchill feared that providing Nazi leaders a fair and
public trial would undermine the fragile security brought about by the Al-
lied victory. Nuremberg faced those fears and proved that the rule of law is
not such a fragile thing, that it strengthens democracies even when applied
to those who would deny it to others. What is needed now is a revival of
the spirit of Nuremberg. A better and more peaceful world based on jus-
tice is within our grasp; with the major powers at peace and no longer on
the brink of war, we have a golden opportunity to build a more secure fu-
ture for generations to come. This was in effect our goal at Nuremberg,
and at considerable self-sacrifice. I hope that there are those among the
current generation who will take it upon themselves to follow in our foot-
steps.

So—Ilet idealism and vision be the order of the day. Let us use confer-
ences such as this as a means to rekindle the enthusiasm which brought
about Nuremberg. We can, indeed, achieve a better world if we are will-
ing.

10
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Introduction: The Legacy of Nuremberg

Beth A. Griech-Polelle

On October 6-7, 2006, the Graduate Program in Policy History of Bowling
Green State University in Bowling Green, Ohio, welcomed social scientists
and legal experts to a conference entitled, “The Nuremberg Trial and Its
Policy Consequences Today.” The conference, marking the sixtieth an-
niversary of the International Military Tribunal proceedings, featured lead-
ing authorities on the Nuremberg Trials, as well as sessions which engaged
in examining the historical meaning of Nuremberg and its implications
for today’s world. Without the dedication and limitless energy of Professor
Don K. Rowney, the international conference might never have come to
fruition. The volume’s second edition presented here continues to reflect
the scholarly commitment to confronting the meaning of justice, just as
the original edition did.

By the close of the Second World War, the most destructive conflict in
human history, there was a pervasive feeling that Nazi Germany’s wartime
behavior was so unprecedented and so horrifying that the war could not
conclude without some form of criminal punishment. News of the atroci-
ties had already reached media outlets across the world beginning in 1942,
and by the time Allied troops reached Berlin, it had been decided that an
international trial composed of the four major Allied powers (the United
States, Great Britain, France, and the Soviet Union) would take place in
the southern German city of Nuremberg. The location was both practical
and symbolic: symbolically, the Nazi regime had met annually at Nurem-
berg to showcase the “best” of National Socialsim; practically, Nuremberg
was one of the few cities to retain its courthouse after so much aerial bom-
bardment. So Nuremberg, it was determined, would be the location for a
trial of “major war criminals.”

How were alleged war criminals to be brought to justice? For many of
the Allied leaders this was a perplexing question. Many leaders referenced

1 The title of this volume, The Nuremberg War Crimes Trial and Its Policy Consequences
Today, was adopted because, though perhaps technically not altogether correct, it
seems to reflect more accurately the general public’s consciousness that more than
one person was tried at Nuremberg.

13
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the treatment of Napoleon Bonaparte after his defeat at the Battle of Wa-
terloo in 1815, while still others reflected on the attempt to hold war
crimes trials following World War 1. What certainly helped Allied leaders
in a post-World War II world was an agreement signed in 1928, the Kel-
logg-Briand Pact (also called the Briand-Kellogg Pact), in which recourse
to war was condemned and, in essence, made illegal. This pact was signed
by fifteen countries, including Germany, and formed at least a part of the
basis for the trials at Nuremberg. In the words of Henry L. Stimson, U.S.
Secretary of War, “War between nations was renounced by the signatories
of the Briand-Kellogg Pact. This means that it has become illegal through-
out practically the entire world.”> However, saying that there should be a
tribunal and actually establishing one that worked would prove to be two
different things for the victorious Allied Powers.

Various plans and competing visions were proposed as to how a tri-
bunal should proceed, and all types of conflicts emerged regarding how
the Allies would work together. It was ultimately the impact of the new
President of the United States, Harry S. Truman, that swung the pendu-
lum in favor of the American policy of establishing an international mili-
tary tribunal (as opposed to a civilian one) composed of one representative
of each of the four powers. Each power was immediately to begin collect-
ing evidence which would then be presented to the IMT. It was also pro-
posed that Nazi organizations be placed on trial rather than individuals, so
that anyone who had willingly joined the organization would be guilty of
a war crime if the organization was proven guilty. As the Americans force-
fully pursued this vision of a tribunal, their determination eventually con-
vinced the British, the French, and the Soviets to accept their plan.

Once the four powers had worked through a series of negotiations on
the general plan for prosecution, a formal indictment was signed on Octo-
ber 6, 1945. Setting the pace for all of the Allied team was the Chief Prose-
cutor for the United States, Robert H. Jackson. However, Jackson immedi-
ately encountered a very different attitude on the part of the Soviet jurists.
To them the Nazi leaders were already guilty, and the tribunal’s chief task
would be to determine each individual person’s level of guilt and what
their punishment should be, whereas to Jackson and to the other Western
delegations, the trial’s outcome was not going to be a foregone conclusion-
that is, actual cases had to be built and proven to establish guilt. Once the
many hurdles were overcome, the Allied Powers signed an agreement for a

2 Henry L. Stimson, “The Pact of Paris: Three Years of Development,” Foreign Affairs
11 (1932), Special Supplement, iv.

14
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trial. Attached to the agreement was a charter which was to function as the
governing tool of the International Military Tribunal, and included in this
charter was Article 6, which laid out crimes against peace, war crimes, and
crimes against humanity as crimes falling within the jurisdiction of the
IMT and for which there would be individual responsibility.

For most of us, the photographs from Nuremberg reveal a courtroom,
overwhelmingly grave, overcrowded with judges, defendants, lawyers,
translators, reporters, and American guards all set about with headsets,
wires, and all types of translating equipment, but it is the remembrances of
Henry T. King, a member of Justice Jackson’s team, that captures the elec-
tricity of the moment. In his preface here, King recalls the current of ideal-
ism that pulsated through the proceedings, largely due to Justice Jackson’s
belief that this tribunal represented a break with the past. Jackson, like so
many others present, thought that they would be setting new benchmarks
for all people’s behavior by replacing the law of force with the force of law.
In Jackson’s opening statement of November 21, 1945, he made clear the
difficulty in meting out justice in such a situation:

Unfortunately, the nature of these crimes is such that both prosecution
and judgment must be by victor nations over vanquished foes. The
worldwide scope of the aggressions carried out by these men has left
but few real neutrals. Either the victors must judge the vanquished or
we must leave the defeated to judge themselves. After the first World
War, we learned the futility of the latter course. The former high sta-
tion of these defendants, the notoriety of their acts, and the adaptabili-
ty of their conduct to provoke retaliation make it hard to distinguish
between the demand for a just and measured retribution, and the un-
thinking cry for vengeance which arises from the anguish of war. It is
our task, so far as humanely possible, to draw the line between the
two. We must never forget that the record on which we judge these de-
fendants today is the record on which history will judge us tomorrow.
To pass these defendants a poisoned chalice is to put it to our own lips
as well. We must summon such detachment and intellectual integrity
to our task that this Trial will commend itself to posterity as fulfilling
humanity’s aspiration to do justice.?

3 International Military Tribunal, Trial of the Major War Criminals before the Interna-
tional Military Tribunal, 14 November 1945 — 1 October 1946, 42 vols. (Nuremberg:
International Military Tribunal, 1947), 2:104-105.

15
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This volume explores both the immediate, short-term effects of the IMT at
Nuremberg and the present-day impact that the trials have had on the field
of international law. It seeks to examine how the legacy of the Nuremberg
Trials has been implemented in subsequent trials and how it has impacted
international tribunals today. The spirit which permeates this volume is
similar to that at Nuremberg as expressed by Henry T. King, the notion
that a “better and more peaceful world based on justice is within our
grasp.”* Accompanying this desire for a just world is the idea that we as
scholars must debate, discuss, and work to establish some rule of law in a
dangerous and violent world. In January 1947 Henry L. Stimson, from the
State Department, remarked on the legacy of the Nuremberg Trials:

International law is still limited by international politics, and we must
not pretend that either can live and grow without the other. But in the
judgment of Nuremberg there is affirmed the central principle of peace-
that the man who makes or plans to make aggressive war is a criminal. A
standard has been raised to which Americans, at least, must repair; for it is
only as this standard is accepted, supported, and enforced that we can
move onward to a world of law and peace.’

Section I opens with Marina Sorokina’s explication of how evidence was
collected by Soviet academicians and researchers long before the war had
come to an end and how their research was used by the prosecution team
at Nuremberg. Her examination of newly available Soviet archival material
reveals the myth-making machinery of the Stalinist regime and threatens
to challenge the “accepted” history of the Soviet Extraordinary Commis-
sion for the Investigation of Nazi War Crimes. Sorokina’s essay is followed
by Christoph Safferling’s examination of the German public’s attitude be-
fore and during the historical Nuremberg Trials, the role that German de-
fense attorneys played there, and the many reservations and obstacles that
had to be overcome by the legal experts.

Moving forward in time, Michael S. Bryant’s essay addresses the issue of
how Germans were placed in control of prosecuting Nazi war crimes in
French-occupied Baden from 1946 to 1951. Once the Nazi government
was defeated, the Allies temporarily closed all ordinary German courts and
then reopened them with limited jurisdiction. Allied Control Council Law
No. 10 allowed these courts to exercise jurisdiction over crimes against hu-

4 See Henry T. King, Jr., “Preface: The Spirit of Nuremberg—Idealism”, The Nurem-
berg War Crimes Trial and Its Policy Consequences Today (Baden-Baden: Nomos,
2009), 11.

5 Henry L. Stimson, “Nuremberg: Landmark in Law,” Foreign Affairs 25 (1947), 189.
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manity when both the perpetrators and the victims were German nationals
or “stateless persons.” Bryant observes that German prosecutors enjoyed
distinct advantages in trying National Socialist crimes under Control
Council Law No. 10 that were denied them under conventional German
criminal law.

Winfried Garscha’s research examines how in the postwar world Austri-
ans came to define crimes against humanity as violations of human digni-
ty, making such a charge a punishable offense under Austrian law. In this
case the War Criminals Act redefined violations of human dignity, as well
as assault and battery, as severe crimes which could be punished under cer-
tain circumstances if they had been committed in the interests of the Nazi
regime. Garscha explores the intent and the judicial reality of the new Aus-
trian laws in comparison with the prosecution of Nazi atrocities by Allied
and German courts.

James Burnham Sedgwick’s article provides yet another contrast with
Allied and German courts through his examination of the International
Military Tribunal for the Far East 1946-1948, more commonly known as
the Tokyo Trial. Sedgwick argues that, taken together, Tokyo and Nurem-
berg attempted to establish a legal framework to end future wars, but fit-
ting the Tokyo proceedings into the Nuremberg legacy is filled with incon-
gruities: “Japan was not Germany; Tojo was no Hitler.”® The limitations
exposed by the Tokyo Trial underscore the need for flexibility and justice,
and by examining the flaws that emerged out of Tokyo, future internation-
al tribunals can hopefully avoid these mistakes.

The final essay of Section I, by Roger Citron, examines the influence of
the Nuremberg Trials on American legal thought, specifically on the de-
cline of legal realism, the revival of natural law, and the development of
legal process thought. Citron’s work discusses how all of these jurispruden-
tial developments were related to and reflected the debate over the
question of the legitimacy of the Nuremberg Trials.

Section II of the volume includes several essays addressing problems
that have emerged since the Nuremberg Trials and the establishment of
the International Criminal Court. Aaron Fichtelberg’s work delves into
the objection of “selective justice,” which has been a common complaint
since the Nuremberg Trials, the idea being that only a few people are pun-
ished while others are left either unmolested or are prosecuted in lesser

6 See James Burnham Sedgwick, “Brother, Black Sheep, or Bastard? Situating the
Tokyo War Crimes Trial in the Nuremberg Legacy 1946-1948,” The Nuremberg War
Crimes Trial and Its Policy Consequences Today (Baden-Baden: Nomos, 2009), 63.
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courts and receive a lesser punishment. This objection emerged at Nurem-
berg and resurfaced again in the former Yugoslavia and Rwanda. Fichtel-
berg argues that a limited form of selective justice based on ethical princi-
ples of distributive justice in the international tribunal context is an un-
avoidable aspect of modern international criminal justice.

Dan Plesch and Leah Owen explore the other major institution of
wartime and postwar international criminal justice, the United Nations
War Crimes Commission (UNWCC). Plesch and Owen demonstrate how
the UNWCC developed alongside that of both the Nuremberg Trials and
the Tokyo Trial. The UNWCC indeed provided many of the documents
and dossiers used in the Nuremberg Trials. The UNWCC, instead of trying
all cases reported to it, aimed to strengthen the existing legal systems in
member states. Plesch and Owen argue that the example set by the UN-
WCC as innovative in its approach to the implementation of positive com-
plementarity could serve as a model for the international criminal justice
system of today.

Tazreena Sajjad’s article examines the impact of both the Nuremberg
and Tokyo Trial’s roles in strengthening the regulations against wartime
rape and sexual violence. In particular, Sajjad pays special attention to the
development of legal jurisprudence of such crimes as instruments of geno-
cide. The essay analyzes the legacy of the trials in laying the groundwork
for the ad hoc tribunals of the 1990s and the creation of the International
Criminal Court. The article reveals the lack of gender consciousness at
both Nuremberg and Tokyo, which resulted in a failure to prosecute rape
and sexual violence as war crimes and crimes against humanity. This lack
of awareness, Sajjad asserts, continues to play a role in obstructing these
crimes in the ICC as acts of genocide.

Judith Haran’s essay, as the 75™ anniversary of the beginning of the
Nuremberg Trials approaches (in 2020), delves into the current status of
the evidence collected to document the crimes of Nazi Germany. Most
scholars are well aware of the sixty-seven volumes published by the U.S.
government at the end of the trial, however, these volumes contain only a
small fraction of the trial records. Haran explains the origins of the collec-
tion of the documentation, the attempt to find a place for 100 tons of re-
search documentation in the postwar world, and how very little has actual-
ly been written about the documents themselves (not their content). Apart
from the National Archives in the United States, only Harvard Law School
is known to have the nearly complete set of trial records and Harvard has
been working on making these documents easily available through the cre-
ation of a database and there is still a possibility that other repositories
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could be linked to the Harvard Law School sight, making future research
easier for scholars.

Section II concludes with an essay by Rex A. Childers which brings the
current ICC standards of combat to the grim reality of U.S. soldiers on the
ground trying to abide by international regulations. Using existing U.S.
military training and leadership manuals, theater Standard Operating Pro-
cedures (SOP), and Rules of Engagement (ROE) guidelines, and following
the Judge Advocate General’s Operational Law Handbook, Childers exam-
ines current practices of the military with regard to internationally identi-
fied criminal acts and the ICC’s inherent ability to affect the U.S. ground
soldier under current U.S military law practices.

It is with great pleasure that I have the opportunity to thank the many
people and programs that made this revised edition possible. First and
foremost, my thanks go back to the original conference hosted by Bowling
Green State University in Bowling Green, Ohio. Professor Don K.
Rowney, who conceived the idea and chaired the program committee, was
unstinting in his commitment to seeing this project come to fruition.
Countless other faculty and graduate students, including the conference
executive administrator, Christi Bartman, all poured their enthusiasm into
making the conference a success.

I would also like to thank Beate Bernstein and Friederike Wursthorn, of
Nomos Verlagsgesellschaft, for their continued support and interest in
bringing this revised edition to print.
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On the Way to Nuremberg:
The Soviets Commission for the Investigation of Nazi War
Crimes

Marina Yu. Sorokina

The “Great Opening” of the Soviet archives after 1991 has given historians
a unique chance to study “old” subjects on the basis of “new” archival
sources. Rethinking history in this research context—the newly-discovered
fact—the archival document often comes into opposition with the existing
“official myth” of historiography, whether Soviet, American, German, or
other. Very often a new archival document itself and the historical infor-
mation it contains become the chief protagonists in historical investiga-
tions.

The human price paid by the people of the former Soviet Union (USSR)
for the Great Victory in World War II was so high—still estimated be-
tween 20 and 27 million dead—that for the political stability of the Soviet
regime the communist leadership withheld all of the pertinent documen-
tary information and created a special “War Myth.” The major metaphors
which constitute its internal structure—“unknown soldier,” “living and
dead,” “eternal flame,” “victorious people,” and so forth—guaranteed that
“national oblivion” would serve as an important element in the consolida-
tion of the communist authorities and the Soviet people.

Many Stalinist political myths have gradually been destroyed in modern
Russia; however, the “War Myth” has proven to be one of the most re-
silient, because World War II still occupies a very specific place in the men-
tality of Russian society. The “Great Patriotic War” (GPW) is regarded as a
main historical event in Russian twentieth-century history and is much
more present in the minds of Russians than more recent wars
(Afghanistan, Chechnya) or even Stalinist repression. Every Soviet/Russian
family lost members during the GPW, and because people believe it was a
“just war,” it plays a very important part in heroic family histories. That is
one of the main reasons the Stalinist “War Myth” has even consolidated its
position in the Russian public consciousness and academic historiography.
In 2005, the sixtieth anniversary of the Great Victory, Georgian producer
and writer Rezo Gabriadze produced a puppet play called “The Battle of
Stalingrad” which has a very simple and symbolic plot: the unknown sol-
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dier killed in this famous battle of 1943 digs his way out of the grave and
tells his story, a metaphor which perfectly describes how individuals and
local and professional communities in modern Russia are trying to come
to terms with their troubled past.

War crimes and crimes against humanity are among the most sensitive
subjects of historical study because of their political, international, cultur-
al, moral, psychological, and scientific ramifications with regard to prob-
lems of both history and modernity. The Nazis and Nazism caused unfor-
gettable sorrow to the people of the former Soviet Union, but they had
one more powerful enemy—Stalinism—which to this day manages to hide
many of its own crimes thanks to the persistence of certain Stalinist official
myths. The “idea of Nuremberg” as a metaphor for the priority of legal jus-
tice over retribution is not well known in Russia either in the academy or
among the general public, and the full textual corpus of the International
Military Trial at Nuremberg (IMT, 1945/46) has never been published
there. Opposition to the official Soviet narrative regarding Nuremberg re-
mains politically dangerous in Russia, hence it does not attract the atten-
tion of Russian academics concerned about their professional careers.!

The different degrees of accessibility to Western and Soviet archives dur-
ing the Cold War era explain why relatively little is known about how the
Soviet side of the International Nuremberg Trial was arranged and con-
ducted.? Josef Stalin himself was one of the most persistent lobbyists for
the idea of an international trial of fascism beginning in 1942, but why did
this political monster insist on the implementation of international law?
Who were the authors of the basic legal ideas and procedures used and
proposed by Soviets for the Nuremberg Trials? Who composed the whole
score and chose the instruments to play? Who distributed these instru-
ments within the orchestra of the Soviet prosecution in Nuremberg and
according to what criteria? Was this orchestra really a unified ensemble, or
rather an internally conflicted body? What was the constellation of institu-

1 See Bibliografia rabot o Nurnbergskom protcesse nad voennymi prestupnikami
(Moscow: Institut gosudarstva i prava, 1986). On a recent international conference
held in Moscow and devoted to the sixtieth anniversary of the IMT, see Natalia S.
Lebedeva and Yurii M. Korshunov, “Mezdunarodnaia nauchnaia konferentcia
‘Nurnbergskii process: uroki istorii,” Novaia i noveishaia istoria 2 (2007), 92.

2 A fragmentary picture may be found in Aleksandr I. Poltorak, The Nuremberg Epi-
logue (Moscow: Progress Publishers, 1971); Natalia S. Lebedeva, Podgotovka Niurn-
bergskogo protsessa (Moscow: Nauka, 1975). A new account based on various
archival sources was just published by Francine Hirsch, “The Soviets at Nurem-
berg: International Law, Propaganda, and the Making of the Postwar Order,” The
American Historical Review 113 (June 2008), 701-730.

24



https://doi.org/10.5771/9783845280400
https://www.nomos-elibrary.de/agb

On the Way to Nuremberg

tional and personal parts in this orchestra? These and more questions relat-
ing to the Soviet side of Nuremberg are still awaiting study.

One way to approach this research is by examining Russian archival
holdings relating to the IMT, both personal and institutional collections in
the state archives. For example, the heart of the documentary evidence
used by the Soviet prosecution at Nuremberg and Tokyo (1950) consisted
of the documents collected under the auspices of the Soviet Commission
for the Investigation of Nazi War Crimes (ChGK).? In accordance with Ar-
ticle 21 of the Charter of the IMT at Nuremberg, the Commission’s files,
like official government documents and United Nations reports, had the
status of incontrovertible evidence. The 27 “Reports” published by the
Commission were widely used in diplomatic notes of the Soviet People’s
Commissariat of Foreign Affairs (NKID) and at the various Allied peace
conferences during the war years; on into the 1960s they continued to be
used for domestic Soviet trials of Nazi criminals and their accomplices.

From the moment of its creation, the work of the ChGK and the docu-
ments it collected—comprising more than 43,000 files (millions of pages)
and located in the State Archive of the Russian Federation (GARF) in
Moscow—were under restricted access, although some of the reports were
published from time to time in volumes on the history of the GPW sup-
porting the Stalinist “War Myth.” Some important Commission docu-
ments concerning its inner workings were kept by the central Communist
Party archive (now the Russian State Archive for Social and Political Histo-
ry [RGASPI)), including the personal collections of Josef Stalin, People’s
Commissar of Foreign Affairs Viacheslav Mikhailovich Molotov (1890-
1986), and famous Russian writer and member of the ChGK Aleksei Niko-
laevich Tolstoi (1882-1945).# Many ChGK documents are also contained
in the Russian Federation’s Archive of Foreign Policy in the collections for
the secretariats of Molotov and Deputy People’s Commissar of Foreign Af-
fairs Andrei Ianuarievich Vyshinskii (1883-1954), who also chaired the se-

3 The full official title is the “Extraordinary State Commission [Chrezvychainaia gosu-
darstvennaia komissiia] for the Establishment and Investigation of the Crimes of the
Fascist German Invaders and Their Accomplices, and of the Damage They Caused
to Citizens, Collective Farms (Kolkhozy), Public Organizations, State Enterprises,
and Institutions of the USSR.”

4 Aleksei Varlamov, who won the Solzhenitsyn Prize for his recent biography of
Aleksei Tolstoi (2005), suggests that the death of the writer in 1945 was caused by
the horrors of Nazi atrocities he had seen working for the ChGK, but gives no ex-
amples.
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cret Commission for Directing the Work of the Soviet Representatives at
the IMT in Nuremberg.’

Despite the significant public and political repercussions of the ChGK
investigations both in the USSR and abroad, its activities attracted inde-
pendent researchers only a decade ago.® But even after these publications, a
series of crucial questions remained unanswered. For instance, why did the
Soviet leadership even decide to establish the ChGK when it already had a
plethora of agencies concerned with the investigation of, propaganda re-
garding, and calculation of Nazi damages? Why, despite the enormous
mass of information it collected, did the ChGK end up publishing only 27
brief official “Reports” in the years 1943-1945? Why, despite the full politi-

S Vyshinskii was the former USSR Chief Prosecutor and curator of the Katyn Case.
See Iurii Zoria, “Niurnbergskaia missiia,” Inkvizitor: Stalinskii prokuror Vyshinskit,
ed. and comp. Oleg E. Kutafin (Moscow: Respublika, 1992), 68-284.

6 Some information about the structure and activities of the ChGK appeared in the
USSR in 1975 in Natalia S. Lebedeva’s Podgotovka Niurnbergskogo protsessa, and
twenty years later in Aleksandr Epifanov’s Otvetstvennost’ gitlerovskih voennykh
prestupnikov i ih posobnikov v SSSR (Volgograd: Voennaia Akademia Ministerstva
vnutrennikh del Rossii, 1997; 2nd ed. 2005). For more detailed descriptions of the
ChGK activities, see Stefan Karner, “Zum Umgang mit der historischen Wahrheit
in der Sowjetunion. Die ‘Auferordentliche Staatliche Kommission’ 1942 bis 1951,”
Karntner Landesgeschichte und Archivwissenschaft. Festschrift fur Alfred Ogris zum 60.
Geburtstag, ed. W. Wadl (Klagenfurt: Verlag des Geschichtsvereins fiir Kirnten,
2001), 508-523; Nathalie Moine, “La commission d’enquéte soviétique sur les
crimes de guerre Nazis: entre reconquéte du territoire, écriture du récit de la guerre
et usages justiciers,” La Mouvement sociale 1 (2008), 81-109; Marina Sorokina, “Peo-
ple and Procedures: Toward a History of the Investigation of Nazi Crimes in the
USSR,” Kritika: Explorations in Russian and Eurasian History 6.4 (Fall 2005), 797—
831; Sorokina, ““The Nuremberg Witnesses’: Ot ankety k biographii,” Pravo na
imia: Biografia kak paradigma istoricheskogo protcessa. Vtorye chtenia pamiati V.Iofe.
April 16-18, 2004 (SPb.: NITC “Memorial,” 2005), 50-63; and Sorokina, “Operat-
cia ‘Umelye ruki’, ili Chto akademik Burdenko uvidel v Orle,” In Memoriam:
Sbornik pamiati VI. Alloia, eds. Tatiana Pritykina and Oleg Korostelev (Paris: Fenix-
Athenaeum, 2005), 361-389. On the Holocaust investigations of the ChGK see Lev
A. Bezymenskii, “Informatsiia po-sovetski,” Znamia 5 (1998), 191-199, and
“Vospriiatie Kholokosta v Sovetskom Soiuze,” Rossita i sovremennyi mir 4 (1999),
153-168; and Kirill Feferman, “Soviet Investigation of Nazi Crimes in the USSR:
Documenting the Holocaust,” Journal of Genocide Research 5.4 (December 2003),
587-602. The last article by the well-known historian of the Soviet security service
Nikita Petrov does not take into account the works of his predecessors: “Chrezvy-
chainaia gosudarstvennaia komissiia i ee rol’ v sudebnykh presledovaniiah vonno-
plennykh Vermahta v SSSR. 1943-1950 gg,” Avstriitcy i sudetskie nemicy pered sovet-
skimi voennymi tribunalami v Belarusi 1945-1950 gg., eds. S.Karner and V.Se-
lemenev (Minsk/Graz 2007), 49-78.
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cal engagement of the ChGK, did its summary document not receive Stal-
in’s permission for publication and thus languish in the ChGK archives?
Finally, why did the Soviet leadership—which might have made wide and
public use of this documentary evidence to expose Nazism for what it was
—instead seal up the archival materials for decades, even from its own peo-
ple?

The answers must come from future publications. This article takes a
more detailed look at the competition between national and international
approaches during the creation of the Soviet Nazi War Crimes Commis-
sion, including the people involved, and argues that from Stalin’s point of
view the ChGK did have an important political role to play. In showing
Nazism in all its evil dimensions and illustrating the justice of the Soviet
struggle against Germany, its main geopolitical mission was to support the
Soviet Union’s postwar stand as a new global gambler.

1941: First Initiatives

The official history of the Soviet Commission on Nazi War Crimes began
on November 2, 1942, when Mikhail Ivanovich Kalinin (1875-1946),
chairman of the Praesidium of the Supreme Soviet, signed a decree estab-
lishing it.” Nine years later, on June 9, 1951, the commission was terminat-
ed by order of the Soviet Council of Ministers, and its documents, staff,
and budget were all given to the Soviet Ministry of Internal Affairs
(NKVD).

The very idea of establishing a special public agency for the investiga-
tion of Nazi war crimes was raised in the USSR at the very beginning of
the Great Patriotic War, in August 1941. But it took more than a year to
launch it as a policy-making instrument. Four different proposals were
based on four different understandings of how to situate the USSR in a
larger world. The choice made by the Soviet leadership among the initial
proposals and their transformations during this year reflects on the one
hand the diversity of personal approaches within the top Soviet politicians
and public figures involved, and on the other some of the ways Joseph Stal-
in intended to reach one of his global political aims: to present his country

7 This decree was published in Pravda 308, November 4, 1942. About Politburo
guidance see Politbiuro TsK RKP(b)-VKP(b): Povestki dnia zasedanii, 1919-1952. Kat-
alog, vol. 3, 1940-1952 (Moscow: ROSSPEN, 2001), 292, § 341.
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after the end of the war as an equal international partner of the Western
Allies.

The first proposal regarding the creation of the Soviet Nazi War Crimes
Commission appeared as early as August 26, 1941, when its author, Iakov
Semenovich Khavinson (1901-1992), director of the Telegraph Agency of
the Soviet Union (Telegrafnoe agenstvo Sovetskogo Sojuza; TASS), sent a
note to his immediate ideological patron, Aleksandr Sergeevich
Shcherbakov (1901-1945), secretary of the Central Committee (CC) of the
Soviet Communist Party (SCP) and director of Sovinformbiuro, suggest-
ing the creation of “a wide and authoritative public committee” as a sys-
tematic source of information about Nazi crimes in the occupied territo-
ries of the USSR.3

Khavinson was one of the most experienced and most trusted Soviet
journalists and propagandists of that period. He was born to a poor Jewish
family in the Ukraine and, like many young persons of his generation and
social status, became a member of the Communist Party in 1918, when he
was seventeen years old. His professional career was always deeply connect-
ed with the Soviet Communist Party and its press. He did not manage to
attend a university, but in 1932, after the Great Purge, he was recruited by
the CC SCP apparatus in Moscow and became head of its Journal Division
(sector zhurnalov). In 1935 Khavinson began to work for one of Stalin’s
closest collaborators, Andrei Andreevich Zhdanov (1896-1948) in the
Leningrad regional SCP Committee (obkom partii), and in 1936 for TASS
in Moscow (as director 1939-1943). In 1942 he also became head of the So-
vinformbiuro’s Department of Counterpropaganda, but after an incident
with Stalin in 1943 he found himself an ordinary member of the editorial
board and head of the foreign department of the newspaper Pravda until
1946. Later Khavinson served as Pravda’s permanent correspondent for in-
ternational affairs (under the pseudonym “M. Marinin”).

Both editor and censor at the same time, Khavinson, unlike a lot of his
Communist Party fellows, managed to survive during the Stalin era, and
Stalin’s death in 1953 returned him for a while to the top level of Soviet
press management. Finally, in 1957 he was appointed editor-in-chief of the
newly created and unique special Soviet academic journal dealing with
problems of international relations, Mezdunarodnaia ekonomika i mez-

8 Russian State Archive for Social and Political History (RGASPI)f. 17, op. 125, d.
51,1.24-25.

9 Legend has it that Khavinson was dismissed by Stalin for his ignorance of English.
See Piotr Cherkasov, IMEMO. Portret na fone epokhi (Moscow: Ves’ mir, 2004), 127.
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dunarodnye otnoshenia (International Economy and International Rela-
tions),'” which he directed for more than thirty years, till 1987.11

The idea proposed by Khavinson in 1941 was not new to Soviets. Dur-
ing World War I the Russian Extraordinary Commission for the Investiga-
tion of Violations of the Rules and Customs of War had been created in
1915 under the leadership of Senator Aleksei Nikolaevich Krivtsov, and it
was composed of educated people in the legal profession—public and mili-
tary prosecutors and investigators. Krivtsov’s commission made a great
show of carefully collecting and organizing all evidence of the enemies’
atrocities and published its findings serially, with a legal apparatus, in mil-
lions of copies, including excerpts in English, French, and Russian.!? In
1917 the Bolshevik Revolution broke off the work of this commission, and
its files (over 9000) have never become the subject of scholarly research or
public discussion in Russia.!?

Surprisingly, Khavinson’s proposal referred not to this earlier Russian
project, but to the Western experience of World War I, when a number of
countries organized public committees on atrocities consisting of eminent
public figures and representatives of culture, the academy, and law. Sug-
gesting a similar Soviet institution with the aim of international propagan-
da, Khavinson stressed that the main consumer for the future “product”
would be foreign public opinion. The Soviet committee, he said, must
similarly include world-famous Soviet scholars, legal experts, doctors, writ-
ers, and Red Cross activists whose reputation would guarantee in the eyes
of the international public the independence and professionalism of the
future committee’s evaluations and conclusions. In Khavinson’s opinion
such persons included USSR Academy of Sciences academicians Nikolai
Nilovich Burdenko (physician and committee chair), Aleksandr Aleksan-
drovich Bogomolets (physician), Piotr Leonidovich Kapitsa (physicist), and
Aleksei Nikolaevich Bakh (biochemist); medical professor Maksim Petro-
vich Konchalovskii; lawyers Nikolai Vasilievich Kommodov, Ilia Davi-

10 Ibid., 125-138.

11 This time Khavinson was dismissed by Evgenii Maksimovich Primakov, director
of the Institute for International Economy and International Relations, Minister
of Foreign Affairs (1996-1998), and Prime Minister of the Russian Federation
(1998/99).

12 See for instance Nashi vragi: Obzor deistvii Chrezvychainoi sledstvennot komissii dlia
rassledovanita narushenii zakona i obychaev voiny avstro-vengerskimi i germanskimi
voiskami, vol. 1 (Petrograd, 1916).

13 The materials can be found in the Russian State Historical Archive (RGIA)f. 601
(Chrezvychainaia sledstvennaia komissia A. Krivtsova).
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dovich Braude, and Sergei Konstantinovich Kaznacheev; writers Sergei
Nikolaevich Sergeev-Tsenskii and Aleksei Silych Novikov-Priboi; the direc-
tor of the House of Scientists, Maria Fedorovna Andreeva; and Soviet Peo-
ple’s Artist Alla Konstantinovna Tarasova. delete

Another initiative dealing with the idea of prosecution of Nazi war
criminals parallel to Khavinson’s came to the Kremlin from the Russian
world-famous physicist and director of the USSR Academy of Sciences In-
stitute for Physical Problems academician Piotr Leonidovich Kapitsa
(1894-1984),'* who, on September 8, 1941, sent his proposal on creation
of a public committee for investigation of Nazi war crimes directly to
Joseph Stalin.!’ Kapitsa had spent several years (1921-1934) in Cambridge
(UK) working for the Ernest Rutherford Cavendish Laboratory. A Fellow
of the Royal Society (1929), when he was on a professional visit to the
USSR in the autumn of 1934, he was detained there by Stalin’s order and
embarked on an intensive correspondence with the tyrant.'® A man of a
great personal courage, Kapitsa publicly defended his views on a variety of
subjects, from economics to the organization of science and international
scientific exchange. Even in the worst periods of repression he managed to
defend his colleagues, saving some of them from death in Stalin’s prisons.
In November 1945 Kapitsa refused to work on nuclear weapons develop-
ment, and in 1946 he was dismissed from his post as director of the insti-
tute and retired to his country house until after Stalin’s death in 1953. The
next thirty years of Kapitsa’s life were completely devoted to scientific re-
search, and in 1978 he was awarded a Nobel Prize in physics.

Unlike Khavinson, Kapitsa suggested that Stalin establish an interna-
tional public committee including Allied members known for their con-
tacts with the USSR: Paul de Kruif (1890-1971), the American microbiolo-
gist and scientific novelist; John B. Priestley (1894-1984), an English writ-
er, Common Wealth Party leader (1941), and popular broadcaster on the
BBC; Hewlett Johnson (1874-1966), the priest at Canterbury Cathedral
(the “Red Dean of Canterbury”) and a personal friend of the Soviet Am-
bassador to Great Britain Ivan Mikhailovich Maisky (1884-1975); and Lady

14 See Kapitza in Cambridge and Moscow. Life and letters of a Russian Physicist, eds. J.
W. Boag, P.
E. Rubinin, and D. Shoenberg (Amsterdam: North-Holland, 1990).

15 The letter was published twice, in Izvestia TcK KPSS 10 (1990), 216-217, and in
Rodina 4 (2005).

16 See Pisima o nauke, 1930-1980, ed. Piotr Rubinin (Moscow: Moskovskii rabochii,
1989), and Kapitza, Kreml’ i nauka, eds. Vladimir Esakov and Piotr Rubinin (2
vols., Moscow: Nauka, 2003).
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Nancy Astor (1879-1964), a member of British House of Commons. Kapit-
sa also recommended Vernon Bartlett (1894-1983), an English journalist
and member of Parliament who had been in Moscow at that time, arrang-
ing for a better exchange of information between the USSR and the British
Commonwealth.”

Surprisingly, Kapitsa’s letter did not name any Soviet representatives.
Perhaps this approach was intended to demonstrate to the “Father of the
Nation” the scientist’s desire to win influential foreign colleagues over to
the Soviet side but at the same time leave the final decision to Stalin him-
self. In any case, from the remarks on the letter we know that Stalin read
Kapitsa’s proposal and forwarded it to Viacheslav Molotov, who met with
the Kapitsa on September 15, 1941. There is no information about this
meeting either, but it is quite clear that Kapitsa’s initiative, like Khavin-
son’s, was postponed for some time, perhaps because of the dramatic situa-
tion on the military front.

1942: New Challenges

The idea of a public investigation agency was revived in the USSR in the
middle of 1942, after the successful Soviet winter offensive of 1941/42 and
the July 1942 appeal of the European governments-in-exile to the Allies
and the Vatican to take serious notice of the Nazis’ atrocities.!® In a politi-
cal sense it grew out of the Soviets’ desire to rebuild postwar Europe ac-
cording to the socialist model, an aspiration which forced the Soviet gov-
ernment to respond to the appeals of the governments-in-exile of the states
in Nazi-occupied Europe to stop and punish Nazi war criminals. Already
in November 1941 the Soviet government through Viacheslav Molotov
had decried the systematic and planned character of German violence in
the occupied territories of the Soviet Union and declared the necessity to
punish all “Fascists.”?” The Soviets also mentioned that they had been
keeping detailed accounts of German crimes, but at that time this was
more a declaration of principle than a reality.

17 Later he wrote about his experiences in And Now, Tomorrow (London: Chatto &
Windus, 1960).

18 See the United Nations Information Organisation, Punishment for War Crimes, vol. 1:
The Inter-Allied Declaration Signed at St. James’s Palace, London, on 13th January,
1942, and Relative Documents ([London]: H.M. Stationery Office, 1942).

19 See Noty narkoma inostrannykh del tovarisha Molotova o germanskib zverstvah
(Moscow: Izdatelstvo literatury na inostrannykg iazukah, 1945).
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In the early stages of the war, many Soviet organizations, from local so-
viets to academic institutions, were involved in collecting information that
exposed the war crimes of fascism. Essentially this movement saw the ap-
pearance of a broad, organic, popular initiative which was dangerous to
the Stalinist regime in its lack of control and regulation, and that was one
more reason to be at the head of such spontaneous public initiatives. By
the middle of 1942 the People’s Commissariats of Defense and Internal Af-
fairs were given the task of channeling, and later of concentrating into
their own hands, information about war crimes committed by the Nazis
and their accomplices. Finally, it became clear that the war would contin-
ue for a long time, and the question of determining the USSR’s total
wartime losses with the aim of claiming reparations was put on both the
international and the national agendas.

By the summer of 1942, when the Western Allies were beginning to dis-
cuss the basics of the future United Nations War Crimes Commission, the
Soviet leadership had concrete plans to create their own agency. This time
the initiative came from the head of the Propaganda and Agitation Depart-
ment of the SCP CC (Agitprop) Georgii Fedorovich Aleksandrov (1908—
1961). Instead of Khavinson’s and Kapitsa’s ideas of a “public committee”
based on the European model, on July 20 Aleksandrov suggested to his
party patrons a draft decree establishing an “Extraordinary State Commis-
sion for the Investigation of the Atrocities, Violence, and Other Crimes
Committed by the German Army on the Territory of the Temporarily Oc-
cupied Soviet Territories, and for a Tallying of the Damage Caused by the
German Fascist Troops to the Population of the USSR and to the Soviet
State.”20

A Marxist philosopher by education and Russian nationalist by ideolo-
gy, Aleksandrov was a rising administrative and political star of the new
Stalinist nomenklatura, which replaced the “old Bolsheviks” after the
Great Purges of the 1930s. He was a president of the Highest Communist
Party University (Vyshaia Partiinaia Shkola) in 1939 and the head of Agit-
prop from 1940 to 1947, but at the same time, in 1943, he arranged his
election to the USSR Academy of Sciences and became a full member of
it.2! It was a very prudent action. After Stalin’s new purge of top Commu-
nist Party managers, Aleksandrov survived and from 1947 to 1954 was ap-
pointed a director of the Philosophy Institute of the Academy of Sciences.
For a brief period in 1954/55 he was nominated the USSR Minister of Cul-

20 RGASPIf. 17, op. 125, d.79,1. 9-11.
21 Archive of the Russian Academy of Sciences (ARAN), f. 411, op. 3, d. 228.
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ture. After the promulgation of scandalous facts regarding his personal life
in 1955, he was forced to leave both the Communist Party and Moscow,
and he spent the last years of his life as a research fellow at the Belorussian
Academy of Sciences in Minsk.

Aleksandrov’s plan included on the Extraordinary Commission over
fifty representatives of the Communist Party and other Soviet institutions
—secretaries of the Central Committees of the Ukrainian and Belorussian
Communist Parties (Nikita S. Khrushchev, P. K. Ponomarenko), the chair-
man of the Praesidium of the Supreme Soviet of the Estonian SSR (I. Ia.
Vares), the public prosecutor of the USSR (V. M. Bochkov), the Deputy
People’s Commissars for Internal and Foreign Affairs (I. A. Serov, G. A.
Miterev), the RSFSR People’s Commissars of Health and Education (V. P.
Potemkin, V. G. Dekanozov), the president of the Academy of Sciences of
the USSR (V. L. Komarov), two economists (E. S. Varga, V. S. Nemchi-
nov), and a writer (A. N. Tolstoi). This draft was focused on saving the in-
ternal stability of the Soviet regime by means of total Communist Party
control over any investigations of war crimes, and this aim so overshad-
owed any other implications of the future institution that Molotov’s Com-
missariat of Foreign Affairs was forced to suggest that Aleksandrov adapt
his draft to the goals of Soviet foreign policy as well. Konstantin Aleksan-
drovich Umanskii (1902-1945), an expert on Western public opinion and
a current member of the NKID collegium, was called in to help make
Aleksandrov’s draft more acceptable to Allied partners.

Umanskii had graduated from Moscow University and in the 1920s and
30s served as a correspondent for TASS Western Europe. He was known as
a connoisseur of the Russian avant-garde and painting. Like Khavinson
and Aleksandrov, he moved to the NKID apparatus at the beginning of 30s
and was the director of the Press Department of NKID until 1939. He then
served as ambassador to the United States from 1939 to 1941, and in June
1943 he was named ambassador to Mexico. Two years later, in January
1945, he died in an airplane crash under very suspicious circumstances.

The divergence of the NKID and CC apparatus views on the function of
the future investigative agency was so distinct that the Aleksandrov/Uman-
skii draft was not ready until the very end of October 1942,22 while U.S.
President Franklin D. Roosevelt and British Lord Chancellor John Simon
issued a joint statement declaring their readiness to cooperate in the cre-

22 Archive of the Foreign Policy of the Russian Federation of the Ministry of For-
eign Affairs of the Russian Federation (AVP RF MID RF)f. 6 (Molotov’s secretari-
at), op. 4, d. 69, file 7 (“On the formation of the ChGK”), 1. 18-24.
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ation of a United Nations commission for the investigation of war crimes
on October 7. This declaration forced the Soviets to finish their unilateral
discussions and for the first time announce the idea of a “special interna-
tional tribunal” on fascism. On October 14, Deputy People’s Commissar of
Foreign Affairs Solomon Abramovich Lozovskii (1878-1952)?3 delivered a
declaration of the Soviet government “On the responsibility of the Nazi in-
vaders and their accomplices for the atrocities committed by them in the
occupied countries of Europe” containing this idea to representatives of
the governments of nine countries occupied by the Nazis.?*

A long-time Communist party member (since 1901), Lozovskii served
from 1921 to 1937 as the General-Secretary of Profintern (Internatcional
Professional’nykh Sojuzov) and was also a deputy director of Sovinformbi-
uro beginning in 1941. At NKID he was a leader of a group of Soviet
diplomatic managers who promoted close cooperation with Western Allies
through all legal and secret channels. It was Lozovskii who in April 1942
initiated the creation of the Jewish Antifascist Committee, because of
which he was arrested in 1949 and shot.?S. Towards the end of the war
(summer 1944) he had headed a special Propaganda Bureau for enemy and
occupied countries organized within TASS.2¢

On October 29, 1941, Lozovskii, who stayed in Kuibyshev with foreign
diplomats but was in charge of establishing the future Soviet Nazi War
Crimes Investigation Commission, sent Molotov a telegram with “several
names and representatives of public organizations that could be useful to
serve the proposed Commission”—the chairmen of the Antifascist Youth,
Women’s, Scholars’, Pan-Slav, and Jewish Committees (Fedorov, V. Grizo-
dubova, N. Derzhavin, A. Gundorov, and S. Mikhoels, respectively)—plus
his personal recommendation of the academician P. Kapitsa, the editor of
the English-language newspaper The Moscow News M. Borodin, and the
editor of the Jewish newspaper Eynikeyt S. Epshtein. The editors of a few

23 RGASPIf. 17, op. 125, d. 244, 1. 103.

24 AVP RF MID RFf. 6, op. 4, d. 65, file 6, 1. 56.

25 See Vasily Grossman and Ilya Erenburg (eds.), The Black Book (Jerusalem: Tarbut,
1970); Shimon Redlich, War, Holocaust, and Stalinism: A Documented Study of the
Jewish Anti-Fascist Committee in the USSR (Luxembourg: Harwood Academic Pub-
lishers, 1995); and Joshua Rubenstein and Vladimir Naumov (eds.), Stalin’s Secret
Pogrom: The Postwar Inquisition of the Jewish Anti-Fascist Committee (New Haven,
CT: Yale University Press, 2001).

26 RGASPIf. 17, op. 125, d. 244, 1. 103.
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leading Soviet newspapers—Pravda, Izvestiia, Trud, Krasnaia zvezda, and
Komsomol’skaia pravda—were also proposed.?”

Lozovskii’s telegram was left in the NKID archive and nothing moved
forward because its author (like his “colleague” Aleksandrov-Umanskii)
did not clearly understand why Joseph Stalin decided to invest in the
ChGK enterprise. Having in mind the idea of “equal” partnership with the
Western Allies in the postwar world, he thought about giving internation-
al legal legitimacy to the documents that had been both collected and cre-
ated by the different Soviet agencies. As a result of this cooperation with
the Allies, the Soviet leadership began not only to imitate some attributes
of the Western political and legal traditions, but even to follow some of
them. Hundreds of Soviet specialists in the different fields of law,
medicine, art, and science were recruited to work for it. The ChGK had to
be one of the Soviet institutions which directly channeled Allies on the
base of international law.

The Choice

Stalin himself chose among all of the proposals relating to the ChGK, and
the resulting Soviet Commission on Nazi War Crimes was given the status
of a national public independent agency with broad powers: to conduct in-
vestigations of Hitler’s war crimes and to determine the material damage
suffered by the USSR; to coordinate the activities of all Soviet organiza-
tions in this field; to reveal the names of war criminals; and to publish offi-
cial reports on their findings. Almost all of the Soviet and Party func-
tionaries proposed by Aleksandrov were removed from its staff, leaving it
reduced to just ten people.

The composition of the Commission had to demonstrate to everyone,
both at home and abroad, its public nature and the independence of its in-
vestigations and conclusions. Nikolai Mikhailovich Shvernik (1888-1970),
head of the Soviet trade unions, was nominated chairman of the Commis-
sion, and the other members were famous and popular Soviet figures: the
first secretary of the Leningrad city and regional Party committees Andrei
Andreevich Zhdanov, a member of the Politburo of the SCP CC; Nikolai
(secular name Boris Dorofeevich Ilarushevich, 1892-1961), Orthodox
Metropolitan of Kiev and Galicia; Valentina Stepanovna Grizodubova
(1910-1993), the woman pilot, the chairman of the Anti-Fascist Commit-

27 AVP RF MID RFf. 6, op. 4, d. 69, file 7, 1. 33.
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tee of Soviet Women and Hero of the Soviet Union; and six full members
of the USSR Academy of Sciences: the legal scholar Ilia Pavlovich Trainin
(1886-1949), writer Alexei Nikolaevich Tolstoi, historian Evgenii Vik-
torovich Tarle (1875-1955), energy specialist Boris Evgenievich Vedeneev
(1884-1946), agrobiologist and president of the USSR Agricultural Acade-
my Trofim Denisovich Lysenko (1898-1976), and neurosurgeon and fu-
ture president of the USSR Medical Academy Nikolai Nilovich Burdenko
(1876-1946).

From Stalin’s point of view, the persons nominated as members of the
Commission were those best suited at that time to create an official myth.
All of them were personally beholden to him and were not only loyal to
the Soviet regime, but also in constant communication with it. They per-
fectly understood that only close collaboration with Soviet authorities
would assure them professional freedom. The example of historian Evgenii
Tarle is quite telling.?® He was well known in the West as a specialist in
European international relations, but in the late 1920s for political reasons
he was expelled from the Academy of Sciences and deported to Kaza-
khstan. In the mid-1930s, upon direct intervention by Stalin, he was al-
lowed to return to Leningrad and regained all his previous academic pos-
itions, after which his scholarship was openly supportive of all initiatives
of the Stalinist regime. In 1943 he became a member of the People’s Com-
missariat of Foreign Affairs Commission on Treaties and the Post-war
Constitution.

The ten public figures at the top were only the visible, propagandistic
face of the Commission, which had a complex four-tiered structure. Nomi-
nally each member of the ChGK was responsible for one of the depart-
ments of the Commission, but in reality the members’ oversight was limi-
ted to signing final documents. As protocols of the ChGK show, the Com-
mission hardly met, and its protocols were agreed upon by “survey”: out of
27 sessions in 1943/44, only four took place as actual gatherings of the
members. The activity of the ChGK was actually controlled by its Soviet
bosses, who formulated the “political orders” and the apparatus that car-
ried those orders out. This apparatus consisted of the eight departments
(investigating damages done to citizens, industry, transport, medicine, sci-
ence, culture, etc.) and numbered about 150 people—about the size of a

28 See Boris S. Kaganovich’s Evgenii Viktorovich Tarle 1 peterburgskaia shkola istorikov
(St. Petersburg: Dmitrii Bulanin, 1995) and “E. V. Tarle v Kommissii po vo-
prosam mirnykh dogovorov i poslevoennogo ustroistva, 19431945 gg,” Problemy
vsemirnoi istorii: Sbornik v chest’ akademika A. A. Fursenko, ed. Boris V. Anan’ich
(St. Petersburg: Dmitrii Bulanin, 2000), 351-361.
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mid-size Soviet ministry—and was chaired by executive secretary Piotr Bo-
goiavlenskii.

In accordance with the statutes of the Commission adopted on March
16, 1943, regional and local commissions were created in various republics
and regions of the USSR, and there were also departmental commissions
set up within institutions. The regional commissions played the most im-
portant intermediate role in collecting evidence of Nazi crimes. Their per-
sonnel structure differed from that of the central Commission, consisting
of the First Secretary of the regional Communist Party committee, heads
of the local government and regional NKVD, and so-called “representa-
tives of the general public.” By the beginning of 1944 there were nineteen
regional commissions in operation, and it is quite clear that control over
their activities was in the hands of the NKVD. At the same time, every in-
stitution, from the Academy of Sciences to small factories, also created de-
partmental commissions. And finally, a number of “special” commissions
were founded from time to time within the central ChGK (like the one
that focused on the Katyn Case). According to the calculations of the
ChGK, more than 7 million Soviet citizens were directly involved in col-
lecting and preparing documents for submission to the Central Commis-
sion.

The ChGK had both a right and an obligation to collect written evi-
dence of Nazi war crimes (e.g., German military, scientific, and medical
documents) and oral testimony from victims and witnesses for the prose-
cution, and also to publish this information, which was collected at the
different levels, summarized in special statements (akty), and then passed
on to the Central Commission. The content and form of these statements
were regulated by special instructions adopted on May 31, 1943, which de-
termined the documentary base and sources necessary to establish the fact
that crime had been committed—statements from Soviet citizens, ques-
tioning of victims, testimony of witnesses, reports of medical inquests, and
inspections of the crime scenes. These instructions provided for the draw-
ing-up of lists of the names of war criminals and their associates, the nam-
ing of military formations and organizations involved in committing
crimes, and detailed description of the crimes committed. The full names
of all victims and witnesses had to be included in the statement and any
pertinent documentation—protocols of questioning, depositions by vic-
tims, findings of medical inquests, pictures, letters, German documents,
etc.—attached, and every statement had to be drawn up at the precise loca-
tion of the crime within a month of the district being liberated by the Red
Army.
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In reality these stipulations of terms and procedures were never carried
out exactly, but more important for a critical evaluation of these materials
as a historical source is the fact that the members of the regional and de-
partmental commissions knew that any future compensation to be paid to
their institutions or regions would be determined on the basis of these
statements. Full monetary calculation of material damages was paramount
—and usually very high. The local commissions were psychologically pre-
disposed to inflate the cost of damage done, though at the same time the
Soviet bureaucrats never did consider the real value of intellectual losses
such as scientific equipment and collections.

Organizing the ChGK took more than four months, but the beginning
of the Katyn Case in April 1943, and concern regarding its political impli-
cations, combined with the need to restore ideological control over the ter-
ritories that had either already been freed or were in the process of being
freed, spurred the Soviet leadership to hasten the process.

Amazingly, despite having collected a vast amount of information dur-
ing the war, from 1943 to 1945 the Soviet Commission on Nazi War
Crimes published only twenty-seven brief reports and two volumes of doc-
uments, which were for the most part based on these same previously pub-
lished reports.?? At first the Commission’s reports were published in the
central Soviet newspapers Pravda and Izvestiia, and then in special editions
of 100,000 copies each. They covered such themes as the crimes of Finnish
troops in the territory of Finno-Karelian SSR (1944) and Nazi crimes in
various Soviet areas, including Ukrainian cities (Rovno, Kiev, Kharkov,
L’vov), Belorussia (Minsk), Russian cities (Novgorod, Orel, Smolensk,
etc.), the North Caucasus, and the Soviet Baltic Republics (Lithuania,
Latvia, and Estonia). Clearly the direct aim of Soviet propaganda was to
demonstrate that Nazi crimes affected all parts of the Soviet Union, includ-
ing states and territories annexed from 1939 to 1941. Every area and every
case had been carefully selected for these reports by the Soviet authorities.
Andrei Zhdanov and Viacheslav Molotov had personally edited the ChGK
reports of damages in Petrodvoretc, Pushkin, and Pavlovsk; Molotov and
Andrei Vyshinskii those for Minsk; and permission to publish some of the
reports was given personally by Joseph Stalin.3°

29 See Sbornik soobshchenii Chrezvychainoi Gosudarstvennoi Komissii o zlodeianiiakh
nemetskofashistskikh zakbvatchikov (Moscow: Gosudarstvennoe izdatel’stvo politich-
eskot literatury, 1946) and Dokumenty obviniaut: Sbornik dokumentov (2 vols.,
Moscow: Gosudarstvennoe izdatel’stvo politicheskoi literatury, 1943-1945).

30 See the State Archive of the Russian Federation (GARF), f. R-7021 op. 116, d. 65,
67, 131-32, and 247 respectively.
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The activities of the Soviet Commission on Nazi War Crimes did not
stop with the end of World War II. During the second half of the 1940s the
ChGK exchanged information with the Soviet Military Administration in
Germany and took part in Soviet activities dealing with the problems of
reparations and restitution,?! and during the Cold War era Soviet authori-
ties revived it from time to time for propaganda purposes.>> However, the
real contribution of the ChGK in the collecting and investigating of Nazi
war crimes during this period was negligible. Soviet security agencies
(NKVD-KGB) concentrated all information in their own hands, the Com-
mission archives were closed to the public, and no one knew what would
appear or when from this Pandora’s Box.

Today it is clear that Stalin’s plan to create a phantom “public prosecu-
tor” of fascism was successful primarily for domestic aims. The ChGK ful-
filled its representational function during the war years and postwar trials,
and faithfully kept the subject of war crimes sealed off from Soviet society,
but for decades the society itself refused to re-visit the negative experience
of the past. The history of World War II—the “Great Patriotic War”—
proved to be no exception to the list of losses that were forgotten and dis-

carded by the country.

31 GAREF,f. R-7021 op. 116, d. 247.

32 The last Commission protocol, No. 73, was dated March 28, 1960 (GAREF,f.
R-7021 op. 116, d. 390), but the regional archives sent information to the Com-
mission until 1969 (d. 409).
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German Participation in the Nuremberg Trials and Its
Implications for Today

Christoph J. M. Safferling

The changing German perspective on the Nuremberg legacy over the last
ten to fifteen years is best expressed by two quotations. Wilhelm G. Grewe
(1911-2000), a German diplomat and scholar, wrote in 1985 (English
translation 2000):

Hopes and expectations that were nourished in 1945 and the subse-
quent year and inspired by the models of the International Military
Tribunals of Nuremberg and Tokyo, were illusory from the very begin-
ning. These models could only impress zealots and starry-eyed idealists
who were blind or dazzled by the realities of world politics.!

In contrast, Hans-Peter Kaul, also a German diplomat and the first Ger-
man judge at the International Criminal Court (ICC), stated in an inter-
view in 2003: “The Nuremberg Trials have initiated a process that is irre-
versible and at the end of which now stands the ICC.”? There are not even
twenty years between these comments by two Germans, and they could
not be more opposite.

This article is divided into three sections: the first describes and explains
this change in attitude and includes a few words on the recognition of the
Nuremberg Trials at the time they took place and in the aftermath; the sec-
ond is a discussion of the swing together soon after unification in 1990,
with the sudden rebirth of international criminal law through the estab-
lishing of the ad hoc Tribunal for the Former Yugoslavia (ICTY) by the UN
Security Council; and the third is a summary of the situation in which we
are today, sixty years after the beginning of the trials against the major war
criminals in Nuremberg.

1 Wilhelm G. Grewe, The Epochs of International Law (Berlin: DeGruyter, 2000), 667.

2 See www.auswaertiges-amt.de/www/de/ausgabearchiv?archivid=3357. See also
Hans-Peter Kaul, “Der Beitrag Deutschlands zum Volkerstrafrecht,” Volker-
strafrechtspolitik, eds. Christoph Safferling and Stefan Kirsch (Heidelberg: Springer,
2014), 51-84.

41



http://www.auswaertiges-amt.de/www/de/ausgabearchiv?archivid=3357
http://www.auswaertiges-amt.de/www/de/ausgabearchiv?archivid=3357
https://doi.org/10.5771/9783845280400
https://www.nomos-elibrary.de/agb

Christoph J. M. Safferling

L. The Attitude towards the International Military Tribunal in Nuremberg
during and for Forty Years after the Trials

The German public did not follow the trials in Nuremberg closely for sev-
eral reasons. First of all, people were primarily busy with organizing every-
day life in the agonizing postwar environment, and second, the ability of
the media to inform the public was limited due to the destruction in the
country.® Nevertheless, the Nuremberg Trials made the front page in news-
papers and during the “Wochenschau” in cinemas.* There was consider-
able anger amongst the population toward the Nazi leaders, who were con-
sidered responsible for the disastrous situation and the total collapse of civ-
ilization and therefore deserving of punishment. Around 80% of the Ger-
man population thought the Nuremberg Trials were fair and just; a mere
6% were critical, and some 9% thought the judgments were too harsh.’

German academia ignored the trials altogether at the time, because the
general sentiment was that it was politically unwise to address them. With
all necessary caution I must say that a considerable number of German law
professors in the 1930s had known exactly what the Nazi Party wanted to
hear and wrote accordingly in the hope of receiving swift promotion. This
was particularly true in the so-called Kieler Schule, where in the early 1930s
young law professors tried to “harmonize” Nazi ideology and jurispru-
dence in their teaching and writing at the University of Kiel.® On the other
hand, in 1946 and subsequent years, when the denazification process was
under way, it was considered wise to do, without criticism, what was ex-
pected by the Allies.

At the beginning of the 1950s, German opinions about the Nuremberg
Trials were quite diverse: about 30% thought they were unfair, 40%

3 Gerhard E. Grindler and Arnim von Manikowsky, Das Gericht der Sieger (Olden-
burg/Hamburg: Gerhard Stalling Verlag, 1967), 10.

4 Because no one had a television set, special weekly newsreels were shown prior to
the main film in theaters, a feature actually introduced by the Nazi public relations
specialists during the Third Reich.

5 See Albin Eser, “Das Internationale Militirtribunal von Nirnberg aus deutscher
Perspektive” (“The International Military Tribunal at Nuremberg from a German
Perspective”), The Nuremberg Trials: International Criminal Law Since 1945, eds.
Herbert R. Reginbogin, Christoph J. M. Safferling and Walter R. Hippel (Munich:
Saur, 2006), 53-59.

6 See Jorn Eckert, “Was war die Kieler Schule?,” Recht und Rechtslebre im National-
sozialismus, ed. Franz Jurgen Sicker (Baden-Baden: Nomos, 1992), 37-70; and
Bernd Ruthers, Entartetes Recht. Rechtslebre und Kronjuristen im Dritten Reich (Mu-
nich: C. H. Beck, 1988), 42-48.
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thought the judgments were too harsh, and 50% said the Allies dealt with
the German war criminals in the wrong way.” After denazification slowed
down, there was a tendency among Germans to avoid thinking about the
past, particularly the Nazi regime. The Nuremberg Trials were seen as “vic-
tor’s justice” (“Siegerjustiz”), organized by hypocritical victorious states
that had been just as responsible for war crimes and crimes against peace as
the Germans.® At the same time, the Western Allies were pushing for a
strong West Germany as a bulwark against Communism.’

This dramatic shift in attitude can be observed in several instances. Here
I want to address several legal difficulties that were raised at the Nurem-
berg Trials and then focus on subsequent trials in West Germany and East
Germany.

Problems with the Nuremberg Trial

The first difficulty was that the Anglo-American criminal procedure was
foreign to the German lawyers, and they questioned its fairness. Also,
while the defense lawyers!? could cope with the adversarial structure of the
proceedings, against the prosecution—the U.S. team alone consisted of
more than two hundred members—the defense teams seemed rather help-
less.!! This latter criticism would have value in most criminal trials and de-
scribes a structural deficiency in general, and the discrepancy in means be-
tween the prosecution and the defense seems much larger in the Continen-
tal inquisitorial trial system than in the Anglo-American system.!? The for-
mer point, however—that the American procedure was foreign to the Ger-

7 See Eser, “Das Internationale Militartribunal von Niirnberg,” 57.

See Knut Ipsen, Violkerrecht (Sth ed., Munich: C. H. Beck, 2004), § 42 MN 18.

9 See Norbert Frei, Vergangenbeitspolitik. Die Anfinge der Bundesrepublik und die NS-
Vergangenbeit, (paperback 1st ed., Munich: C. H. Beck, 1999).

10 An overall analysis of the defence at Nuremberg is given by: Hubert Seliger, Poli-
tische Anwilte? Die Verteidiger der Niirnberger Prozesse (Baden-Baden: Nomos,
2014).

11 Klaus Kastner, Die Vilker klagen an (Darmstadt: Primus, 2005); see also Benedikt
Salleck, Strafverteidigung in den Niirnberger Prozessen (Berlin: Duncker & Hum-
blot, 2016).

12 For a structural comparative analysis of German and Anglo-American criminal
procedures, see Christoph J. M. Safferling, Towards an International Criminal Pro-
cedure (Oxford: Oxford University Press, 2003), S4ft.
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man defense lawyers—cannot be maintained.!> The German defense
lawyers acted as professionally as they could and learned to use, for exam-
ple, the cross-examination feature—although one could say that it back-
fired dramatically when the defense called Rudolf Hoss into the witness
box.!4

Another criticism of the Nuremberg Trials concerned the question of
whether military leaders can be held responsible for political decisions.
The defense, and in particular Professor Hermann Jahrreif§, who was the
defense lawyer for Alfred Jodl, Commander in Chief of the German
Webrmacht, pleaded that a military leader follows orders but is not respon-
sible for the political decision to go to war.! The great military virtues of
“Treue” and “Ehre” were extolled; loyalty and honor were demonstrated
by fulfilling the oath every German soldier swore to the “Fihrer,” after all.
This discussion, old-fashioned as it may seem, is still vital in Germany and
reached a late peak when in 1995 the Hamburg Institute for Social Science
sponsored research by the well-known sociologist Jan Reemtsma into the
crimes of the Webrmacht. The resulting exhibition, “Dimensionen des Ver-
nichtungskrieges 1941-1944,” caused a real uproar among the general pub-
lic.' “Treue” and “Ehre” are all very well in principle, but the Nazi regime
perverted this principle, and the SS and members of the Wehrmacht were
willing to pursue an immoral war through immoral means in ruthless pur-
suit of “honor.”

Perhaps the most important legal issue, however, was the violation of
nullum crimen sine lege, the principle of non-retroactivity. The claim that
the Nuremberg Trials violated this principle pertains in particular to the

13 Compare the treatise of the former Nuremberg defence counsel Otto
Kranzbuhler, Riickblick auf Niirnberg (Hamburg: Zeit Verlag, 1949), who offers a
fairly balanced criticism of the Nuremberg Trials concerning the fairness of the
proceedings.

14 See Whitney R. Harris, Murder by the Millions. Rudolf Hoess at Auschwitz (James-
town, NY: The Robert H. Jackson Center, 2005).

15 Hermann Jahrreif§, “Der Bruch des zwischenstaatlichen Friedens und seine Straf-
barkeit, Plidoyer vor dem Internationalen Militirgerichtshof zu Niirnberg,” Der
Prozess gegen die Hauptkriegsverbrecher vor dem Internationalen Militdrgerichtshof
(Berlin: Riitten & Loening, 1946), 53ff; see also Otto Kranzbiihler, “Die
Kriegsverbrechergesetzgebung von Nurnberg als Rechtsproblem,” Festschrift fiir
Erich Kaufmann (Stuttgart: Kohlhammer, 1950), 219-226.

16 See Jan Philipp Reemtsma, Verbrechen der Webrmacht. Dimensionen des Vernich-
tungskrieges 1941-1944. Ausstellungskatalog (2nd ed., Hamburg: Institut fiir Sozial-
forschung, 2002).
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crime against peace.'” The other crimes, such as war crimes and crimes
against humanity, are in truth relatively unproblematical with regard to
the principle of non-retroactivity.'® Informed people know this, but to the
general public the entire prosecution was a violation of this principle.
West Germany made the principle of non-retroactivity highly prominent
place in its constitution; Art. 103 Abs.2 GG reads: “An act may be pun-
ished only if it was defined by a law as a criminal offense before the act was
committed.”® This principle is essential for the rule of law (“Rechtsstaat”),
but sometimes I have the impression that it is carried as a categorical icon
and is misused to excuse highly immoral acts on merely formal grounds.

The European Convention on Human Rights, an extremely successful
instrument in promoting the rule of law and respect for human rights in
Europe, incorporated the provision against retroactive prosecution in Arti-
cle 7 § 2. When it was drafted in 1950, the memory of Nuremberg was still
vivid, hence an exception was inserted for heinous atrocities which violate
the conscience of humanity. The young West German democracy was cau-
tious enough to implement a reservation to this exception, despite the fact
that Gustav Radbruch, the pre-Nazi German Reichsminister for Justice,
claimed that highly unjust laws cannot justify criminal acts.?! This reserva-
tion is a clear and unequivocal sign of mistrust against the proceedings at
Nuremberg.??

Another flaw that was seen in the Nuremberg Trials was the fact that
German victims were not made an issue. The cases that were brought be-
fore German courts after they were reopened later in 1945 and in the fol-
lowing years, could not make up for this lacuna.?> True, the Allies were
primarily interested in prosecuting the major war criminals for the atroci-
ties they committed on their territory and to punish them for the suffering

17 See, e.g., Hans-Heinrich Jescheck and Thomas Weigend, Strafrecht. Allgemeiner
Teil (5th ed., Berlin: Duncker & Humblot, 1996), 120.

18 See Gerhard Werle, Volkerstrafrecht (Tibingen: Mohr Siebeck, 2003), MN 25.

19 For a full English version of the German Grundgesetz, see http://www.iuscomp.org
/gla/statutes/GG.htm.

20 See Werle, Volkerstrafrecht, MN 27-28. See especially the laconic comments by
Winfried Hassemer and Walter Kargl, Nomos Kommentar StGB (2nd ed., Baden-
Baden: Nomos, 2005), § 1 MN 11.

21 Gustav Radbruch, “Gesetzliches Unrecht und tbergesetzliches Recht,”
Siiddeutsche Juristen Zeitung [1947], 634.

22 See Jens Meyer-Ladewig, EMRK-Handkommentar (Baden-Baden: Nomos, 2003),
Art. 7 MN 11-12.

23 See Hans-Christian Jasch and Wolf Kaiser, Der Holocaust vor deutschen Gerichten.
Ammnestieren, Verdringen, Bestrafen (Stuttgart: Reclam 2017), 35 et subs.
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among their people. The United States, on the other hand, was mostly in-
terested in developing the crime of aggression and building a new world
order on this, and the suffering of the German people before the war was
ignored. Justice Jackson tried to establish a broad crime of conspiracy,
which would have comprised this as well, but he did not succeed in the
pre-Nuremberg diplomatic struggle to draft a statute for the IMT. It re-
mains a pity that the persecution of Jews and other minorities living in
Germany was not made a topic at Nuremberg. We still stand in shock at
this terrible loss: through the Holocaust Germans eliminated the most tal-
ented, musical, artistic, literate part of its population.

Prosecution of Nazis in West-Germany

A look at the prosecution of Nazi criminals in West Germany after 1950
shows how astonishingly few prosecutions were brought forward and how
very reluctantly courts convicted.?* Most of the proceedings that took place
were carried by a strong sense of self-justification and understanding for
the criminals. Whereas some of the most brutal SS-murderers were con-
victed and sentenced, those who had sat at their office desks and were re-
sponsible for planning and ordering the Holocaust were let off the hook.
The German High Court of Justice achieved this by taking a strict subjec-
tive approach towards acting and abetting, and the outcome was as fol-
lows: the “Fihrer,” together with his “gang,” Himmler and Heydrich, was
held criminally responsible for the death of millions of Jews, Gypsies, and
others, while members of the administration, e.g., in the Reichssicherbeit-
samt, the office for home security, could only be prosecuted for abetting
murder. Of course, abetting a crime is still a crime, but the sentence is far
more lenient. Since the extradition of John Demjanjuk to Germany and
his conviction by the Regional Court of Munich II, several cases against
former guards at Auschwitz and other concentration camps have been

24 Statistical material can be found in Adalbert Riickerl, Die Strafverfolgung von NS-
Verbrechen 1945-1978 (Karlsruhe: C. F. Muller, 1979). See also Rebecca
Wittmann, *The Normalization of Nazi Crime in Postwar West German Trials,”
The Nuremberg Trials: International Criminal Law Since 1945, eds. Herbert R.
Reginbogin, Christoph J. M. Safferling and Walter R. Hippel (Munich: Saur,
2006), 209-215; Michael Bazyler, Holocaust, Genocide, and the Law. A Quest for Jus-
tice tn a Post-Holocaust World (Oxford: OUP 2016), 109 et subs.
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prosecuted and are still beeing prosecuted in 2019.2 Most prominent
amongst them was the conviction against Oskar Groning, which was up-
held by the German High Court of Justice.2¢

The same must be said of the prosecution of former Nazi judges. There
is a criminal norm called “perversion of justice” by virtue of which judges
can be held responsible for handing down arbitrary judgments.”” Here
again the post-1950 High Court of Justice in Germany adopted the ex-
treme subjective approach, and in the end, those judges who energetically
flexed and bent the law in order to bring Nazi ideology and politics to real-
ity, who sentenced to death thousands of innocent victims in blatant
breach of any known legal methodology, were acquitted because they had
acted in accordance with their convictions and believed they were fulfill-
ing the law.?8

Overall, German jurisprudence at the time seems to have been aiming at
a “biological” solution to the problem of Nazi crimes: “Aussitzen”—basi-
cally sitting and waiting until the storm was over.”? However, criminal
prosecution did have an impact on German society, especially the so-called
Auschwitz Trial3® The then General Attorney of the state of Hesse Fritz
Baur, who was of Jewish origin and survived the Nazi regime in exile in
Scandinavia, initiated a trial against twenty Auschwitz perpetrators, from
guards to the commander, in 1963. This trial lasted for two years and re-

25 See Lawrence Douglas, The right wrong man. John Demjanjuk and the last great Nazi
war crimes trial (Princeton: Princeton University Press, 2016).

26 See the collection of articles on the “last trials” against Nazi-criminals: Frank
Littig and Jens Lehmann, Die letzten NS-Verfabren. Genugtuung fiir Opfer und
Angehorige — Schwierigkeiten und Versdumnisse der Strafverfolgung (Baden-Baden:
Nomos 2017).

27 “Section 339, Perversion of the Course of Justice: A judge, another public official,
or an arbitrator, who in conducting or deciding a legal matter makes himself
guilty of a perversion of the course of justice for the benefit, or to the detriment,
of a party, shall be punished with imprisonment from one year to five years.” The
full text of the German Criminal Code in English can be found at http://www.ius
comp.org/gla/statutes/StGB.htm.

28 Most dramatic in this regard was the acquittal of the former Judge at the Volks-
gerichtshof (The Peoples Court) Hans-Joachim Rehse, Bundesgerichtshof, 30
April 1968 - 5 StR 670/67, Neue Juristische Wochenschrift (1968), 1339.

29 See Bernhard Schlink, Vergangenbeitsschuld und gegenwirtiges Recht (Frankfurt a.
M.: Suhrkamp, 2002), 14.

30 See Gerhard Werle and Thomas Wandres, Auschwitz vor Gericht. Volkermord und
bundesdeutsche Strafjustiz (Munich: C. H. Beck, 1995); and Rebecca Wittmann, Be-
yond Justice: The Auschwitz Trial (Cambridge, MA: Harvard University Press,
2005).
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ceived considerable media attention—in fact it was primarily through this
coverage that Germany was finally shown publicly what had really hap-
pened in Auschwitz.3! Commentator Professor Micha Brumlik concludes:
“What West German society put aside, what politics couldn’t do, what his-
toriography was neither willing nor able to do—investigate the systematic
mass murder committed by Germans—this was done by the Courts”.3?
Nevertheless, the overall outcome of the trial fitted into the general trend;
Rebecca Wittman rightly observes: “The German public learned to chastise
and denounce the sadistic ‘excess perpetrator’ of Auschwitz, and to forgive
the order-followers.”33

In this context the question arises, how could the German people in
general be so ready to forgive? Was there no moral sentiment of sorrow?
Was there no collective grief? Germany had experienced total breakdown
on May 8, 1945; however, due to political necessity West Germany had to
be brought back to some strength, because the border between the West-
ern and the Eastern Blocs divided the country.?* But where were the per-
sonnel that would occupy the posts of the new German jurisdiction? Any
new German judge was supposed to be anti- or at least non-Nazi.

It is ironic and tragic at the same time, but German society was so com-
pletely infiltrated by National Socialism that it was simply impossible to
find enough such people without waiting for an entire new generation. In
the end many—too many—former obedient Nazi judges served as demo-
cratic judges, despite having actively supported or at least tolerated the
Nazi ideology for twelve years. In some regions of Germany all of the
pre-1945 judges kept their posts or were re-introduced into the judiciary.3S

31 The Auschwitz trial and Fritz Baur have drawn much attention in Germany in the
last ten years. Three movies have been produced, internationally most prominent
amongst them, the Film “Labyrinth of Lies” by Alexander Fehling in 2013; new
biographies were written on Fritz Bauer, like Ronen Steinke: Fritz Bauer: oder
Auschwitz vor Gericht (Munich: Piper 2013); and Irmtrud Wojak, Fritz Bauer 1903—
1968. Eine Biographie (Munich: C. H. Beck, 2011).

32 Micha Brumlik, “Die Deutschen und der Auschwitz-Prozess,” Frankfurter Rund-
schau, September 27, 2002.

33 Wittmann, Beyond Justice.

34 See Kim Priemel, The Betrayal. The Nuremberg Trials and German Divergence (Ox-
ford: OUP, 2016), 368 et subs.

35 Hinrich Riping, “Zwischen Recht und Politik: Die Ahndung von NS-Taten in
beiden deutschen Staaten nach 1945” (“Between Law and Politics: The Prosecu-
tion of NS-Criminals in the Two German States after 1945”), The Nuremberg Tri-
als: International Criminal Law Since 1945, eds. Herbert R. Reginbogin, Christoph
J. M. Safferling and Walter R. Hippel (Munich: Saur, 2006), 199 -208; see also
Wittmann, Beyond Justice.
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The question of lustration after the Nazi-regime was brought to the public
attention in Germany starting in 2010 and has given rise to many commis-
sions of experts established by federal agencies and ministries in order to
research the history of the respective government institutions and their
dealing with the Nazi-past. The process is still ongoing in 2019.3¢

And what could one expect from such a judiciary? Psychologically, the
attempt to exonerate former Nazi criminals is quite understandable, be-
cause in this way the judges could exonerate themselves a little. The more
understanding they showed in the trials against former Nazis, the better
the light in which they themselves stood.3” It is hard to be called to judge
as an outsider when in truth you are much more of an insider.

Prosecution of Nazis in East Germany

The Soviet occupied zone, which became the German Democratic Repub-
lic, had a different story.?® The “socialist” system that was established there
claimed to be founded on anti-fascism and started out to prosecute former
Nazi war criminals, but soon the shadow of a new suppressive system—
communism—overlay any genuine attempt to come to terms with the
past. Trials were utilized by the Party of Socialist Unity (SED) to get rid of
persons who were unwilling to cooperate with it. The socialist state pro-
claimed that, unlike West Germany, it was not a successor to the fascist
German Reich and thus was not responsible for atrocities committed by
the Nazis and their followers.?

Before long the Socialist Party in East Germany had established a system
which was just as repressive as the Nazis’ secret police. And people lived

36 For a comprehensive summary, see: Christian Mentel and Niels Weise, Die Zen-
tralen Deutschen Behorden und der Nationalsozialismus. Stand und Perspektiven der
Forschung (Munich/Berlin: Institut fiir Zeitgeschichte, 2016). The present author
was involved in such a commission of experts established by the Ministry of Jus-
tice, see: Manfred Gortemaker and Christoph Safferling, Die Akte Rosenburg. Das
Bundesjustizministerium und die NS-Zeit (Munich: C. H. Beck, 2016).

37 See Schlink, Vergangenbeitsschuld und gegenwdrtiges Recht, 30ff.

38 There has not been much research on this issue, but a compilation can be found
in Riping, “Zwischen Recht und Politik,” 203ff.; but see now: Jasch and Kaiser,
Der Holocaust vor deutschen Gerichten, 41 and 182.

39 A comprehensive comparison between West and East German dealing with the
past, see: Frank Bosch and Andreas Wirsching, Hiiter der Ordnung. Die Innenminis-
terten in Bonn und Ost-Berlin nach dem Nationalsozialismus (Gottingen: Wallen-
stein, 2018), 13.
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with this for almost forty years. Then a miracle happened. In a totally
peaceful revolution the East German population, usually perceived as
rather phlegmatic, freed itself from the socialist burden by crying out: “We
are the people!” On November 9, 1989, the Berlin Wall broke down just as
former U.S. President Ronald Reagan had called on Soviet President Gor-
bachev to do. In an extremely emotional time Germany became a unified
nation, and forty-five years after the end of World War II the 2+4 Treaty of
1990 was something like a peace treaty.

II. The Attitude after German Unification

Unification brought a change. Germany was forced to address the issue of
Nazi crimes again because several German companies were sued for com-
pensation of forced labor during the Third Reich. After a long, distressing
legal and political struggle a foundation was established called “Remem-
brance, Responsibility, and Future,” with an overall sum of five billion Eu-
ros to compensate for human rights atrocities committed by private enter-
prises which were part of the German war industry. It was much too late,
of course, and a bit too much pressure was needed, and an acknowledg-
ment of the actual legal claim was never achieved, but the payment of
some money is a symbolic gesture expressing some moral responsibility.*0
Unification brought back to general attention the problem of how to
deal with systematic crimes, crimes ordered and supported by the state. In
particular the so-called “Mauerschiitzen,” i.e., the killings of trespassers by
border guards, became test cases for the criminal justice system in Ger-
many.*! Now the German judiciary proved ready and able to solve the le-
gal issues it had been hindered from prosecuting in the preceding decades.
Statutory limitations were not seen as a problem, because time had basical-
ly started again on Unity Day, October 3, 1990. Nor was the retroactivity
principle seen as a problem, because any East German law that justified

40 See, e.g., Peer Zumbansen (ed.), NS-Forced Labor: Remembrance and Responsibility.
Legal and Historical Observation (Baden-Baden: Nomos, 2002). See also Christoph
J. M. Safferling, “Zwangsarbeiterentschadigung und Grundgesetz,” Kritische Justiz
34 (2001), 208.

41 The first “Mauerschiitzenfall”: 39 BGHSt 1. An English translation of the first de-
cision of the Bundesgerichtshof (High Court of Justice) can be found in: 100 ILR
364 (1995). See also the case against the former Party Council Members 48
BGHSt 77; 95 BVerfGE 96; and ECHR Streletz, Kessler, Krenz v. Germany, March
22,2001, Reports 2001-I1.
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killing a border-trespasser would be void in accordance with the Radbruch
Formula.*?

Was it again “victor’s justice” when West Germany, on the victorious
side of the Cold War, prosecuted East Germans? Further, did the West Ger-
man judiciary try, as suggested by Bernhard Schlink, a constitutional
lawyer, to compensate for earlier omissions regarding the prosecution of
Nazi crimes?*

Another factor that influenced the development of the new German
position on international criminal law was the horrible war in the Balkans
in the first half of the 1990s, with incredible suffering among the civilian
population and constant reports of genocide and crimes against humanity.
The term “ethnic cleansing” was crafted to explain the atrocities in what
used to be Yugoslavia. It came as something of a surprise, but the UN Se-
curity Council decided to establish the International Criminal Tribunal for
the former Yugoslavia (ICTY), bowing to the idea of Nuremberg and set-
ting up an international tribunal to prosecute crimes against so many in-
nocent victims. And Germany was right in the middle of it all, because
more than a few war criminals tried to escape from Yugoslav territory and
find a safe haven there. The German Federal Prosecutor, however, reacted
swiftly and charged these criminals with war crimes and genocide, and
brought them before German courts on the basis of the principle of uni-
versality. 44

One of the first to be arrested and indicted was Dusko Tadié, who was
later summoned by the ICTY and extradited to the UN Tribunal virtually
on the eve of the day that he was supposed to stand trial before the High
Court of Bavaria. It should be emphasized that in this case extradition was
a complicated matter for Germany for constitutional reasons. The ICTY as

42 See Radbruch, “Gesetzliches Unrecht und tbergesetzliches Recht”. See also Ralph
Grunewald and Christoph ]. M. Safferling, “Bundesgerichtshof in Strafsachen
2002/2003,” Annual of German and European Law 2/3 (2004/2005), 378-398. The
matter of “Perversion of Justice” according to Criminal Code §339 was relevant
again to prosecute SED-judges. Whereas the Federal Court of Justice abandoned
the strictly subjective approach it applied to Nazi-judges, very few East German
judges were convicted due to an overall restrictive interpretation of the norm. See
Dirk Quasten, Die Judikatur des Bundesgerichtshofs zur Rechtsbeugung im NS-Staat
und in der DDR (Berlin: Duncker & Humblot, 2003).

43 Schlink, Vergangenbeitsschuld und gegenwdrtiges Recht, 39ft.

44 See, e.g., Cristina Ho8 and Russel Miller, “German Federal Constitutional Court
and Bosnian War Crimes,” German Yearbook for International Law 44 (2001), 576;
and Christoph J. M. Safferling, “Prosecutor v Djajic”, Neue Juristische Wochen-
schrift 51 (1998), 392, and American Journal of International Law 92 (1998), 528.
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an ad hoc tribunal was established ex post facto and the Grundgesetz, the Ger-
man Constitution, prohibits such exceptional courts (“Ausnah-
megerichte”).* But the German government shelved constitutional doubts
and passed legislation according to which Tadi¢ could be transferred to
The Hague.

The case of Tadi¢ became in effect the test case for the ICTY. All the im-
portant questions regarding jurisdiction, retroactivity, and so forth were
raised at this trial, and again something remarkable happened: in its first
ever decision of October 2, 1995,% the Appeals Chamber developed what
Claus Kress, professor of German International Criminal Law at Cologne
University and a great proponent of modern international criminal law in
Germany, calls the “second generation of international crimes”.#” With
this term he tries to grasp the shift away from an international criminal
law that is applicable only to international armed conflicts to international
criminal law with a wider scope.

Since this decision the concepts of crimes against humanity and war
crimes are also applicable in part to purely internal conflicts.*® In its deci-
sion the Appeals Chamber referred to the Nuremberg judgments over and
over again in order to buttress its arguments in favor of a wider view of
customary law for war crimes in internal conflicts. At the Conference
“Judging Nuremberg” on July 19, 2003, Claus Kress said: “Therefore a gov-
ernment that insists that the principle of non-retroactivity needs to be ap-
plied in full force to crucial cases in public international law, too, would
have had reasons to criticize the Tadi¢ jurisprudence.” At the same con-
ference the German Undersecretary of Justice, Hansjorg Geiger, empha-
sized in his address the importance of the Tadi¢ trial and the positive role
Germany played in it. In the meantime, the German government under

45 Article 101 of the Grundgesetz reads as follows: “(1) Extraordinary courts shall not
be allowed. No one may be removed from the jurisdiction of his lawful judge. (2)
Courts for particular fields of law may be established only by a law.”

46 ICTY Prosecutor v. Dusko Tadié, Case No. IT-94-1-AR72, October 2, 1995.

47 Claus Kress, “Germany and International Criminal Law: Continuity or Change?,”
The Nuremberg Trials: International Criminal Law Since 1945, eds. Herbert R.
Reginbogin, Christoph J. M. Safferling and Walter R. Hippel (Munich: Saur,
2006), 235-241.

48 See Werle, Volkerstrafrecht, MN 806-809.

49 Kress, “Germany and International Criminal Law”. See also Werle Vilkerstrafrecht,
MN 28.
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then Secretary of State Joschka Fischer somehow silently revoked the reser-
vation made to Article 7 § 2 ECHR on Oct 5, 2001.5°

III. Closing Remarks

Germany now shows a different attitude toward international criminal tri-
als than before, and in discussions about a permanent ICC, the German
government is playing a pro-active role. At the Rome conference for the es-
tablishment of the ICC, the German delegation was led by Hans-Peter
Kaul, with Whitney Harris and Ben Ferencz as counsellors, both former
prosecutors at Nuremberg—the prosecutors and the formerly accused na-
tion working together to continue what was started at the Nuremberg Tri-
als in order to prevent future crimes. What more could we wish for to keep
the legacy of Justice Jackson alive?

The new government which came into power in Germany in 1998 un-
der Chancellor Gerhard Schroeder and Secretary of State Joschka Fischer
supported the struggle for international criminal justice, and Germany rat-
ified the Rome Statute and passed a Code of International Crimes (Vilker-
strafgesetzbuch [VStGB]), which can be seen as the most modern codifica-
tion of substantive international criminal law and serves as a blueprint for
many countries desiring to amend their national laws to fit the Rome
Statute’s requirement of complementarity.’! Hans-Peter Kaul was elected
the first German judge at the ICC; later he was elected president of the pre-
trial chamber and as such administered the beginning of the first case of
genocide in the situation of Dafur/Sudan at the ICC.

There is still a lot to be done. The German government is continuing to
work on the ICC issue, and the Foreign Office includes a Working Com-
mission on International Criminal Law consisting of practitioners—there

50 See Der 6. Bericht der Bundesregierung iiber thre Menschenrechtspolitik in den aus-
wdrtigen Angelegenbeiten und in anderen Politikbereichen (Human Rights Report),
2000/02, 36 [www.bmj.bund.de/media/archive/267.pdf]. The reservation was
revoked about six months after the decision by the European Court on Human
Rights (ECHR) in a case against the former SED party members Streletz, Kessler,
Krenz v. Germany, March 22, 2001, Reports 2001-1I, where the Court held that
Article 7 § 2 ECHR was inapplicable as the crimes committed by the accused were
punishable even according to former GDR law, so that the principle of-non
retroactivity was not violated.

51 See Christoph J. M. Safferling, “German Public Law Legislation — 2001/2002: Das
Volkerstrafgesetzbuch,” Annual of German and European Law 1 (2003), 365; an
English text of the VStGB is reproduced ibid at 667.
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are many German lawyers working at the International Tribunals, with the
international prosecutor, and at the ICC—and academics in international
criminal law.>2 Professor Albin Eser, the former director of the prestigious
Max-Planck-Institute for Criminal Law and ad litem judge at the ICTY, ad-
mitted in Nuremberg in 2005 that in his work at the Tribunal he encoun-
ters the Nuremberg Trials on an everyday basis.’*> A German judge using
Nuremberg as a precedent—things have truly changed.

The sentiments of the German people concerning international justice
can be summarized in the following way: Germans are totally certain and
unified in their efforts towards achieving a properly working ICC with as
many members and supporters as possible, because they have learned one
thing: for state-supported atrocities, national courts are not well chosen to
prosecute. There must be a complementary ICC ready to take over prose-
cution if the national system fails. This constitutes a warranted limitation
to state sovereignty.>*

There is one more thing that I have come to appreciate more and more
during this very special year of remembrance: Nuremberg was not only the
birth of international criminal law, it was also the beginning of democracy
in Germany. The principles of human rights and the rule of law as the an-
swer to cruelty provide a good basis for society. My idea of democracy is
shaped by Justice Jackson and by what he expressed in his opening speech
in courtroom 600 in the Palace of Justice in Nuremberg about the necessi-
ty to give every human being a fair and independent hearing: “For these
defendants, however, we have set up an International Tribunal and have
undertaken the burden of participating in a complicated effort to give
them fair and dispassionate hearings. That is the best-known protection to
any man with a defense worthy of being heard.”

52 Since the drafting of this paper things have developed in different ways. Whereas
the German judiciary has taken up old Nazi-cases and convicted several SS-
Guards at Concentrations Camps (see above note XX), the armed conflict in Syria
forces German prosecutors to investigate international crimes committed during
that conflict by either German nationals or refugees.

53 Eser, “Das Internationale Militartribunal von Nirnberg”.

54 See also Bruce Broombhall, International Justice & the International Criminal Court
(Oxford: Oxford University Press, 2003), 20-21; and Christoph J. M. Safferling,
“Can Criminal Law be the Answer to Massive Human Rights Violations?,” Ger-
man Law Journal 5 (2004), 1469, 1472.
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The Appropriation by German Courts in French-occupied
Baden of Control Council Law No. 10’s Definition of Crimes
against Humanity in the Prosecution of Nazi-era Defendants,
1946-1951

Michael S. Bryant

The story of the Allies’ prosecution of Nazi war criminals after World War
II has been exhaustively researched, generating scores of books, articles,
and films that have documented the process whereby the Allies established
the International Military Tribunal at Nuremberg to try top-ranking Nazi
war criminals, while leaving to national courts scattered across Europe the
responsibility for prosecuting German offenders in the countries in which
they had perpetrated their crimes. A subject that has received less attention
is the German judiciary’s reconstitution as a partner with the Allies in
prosecuting Nazi war criminals after the fall of the Nazi government in
May 1945. In this essay, I will examine the history of the German judicia-
ry’s reconstitution as an instrument for punishing Nazi war criminals im-
mediately after the war. We will trace the interweaving of German law and
the law of the Allied Control Council, especially Control Council Law No.
10 (enacted in December 1945), in the jurisprudence of German courts in
the French occupied zone of Baden. As we do, we will see that, despite for-
mal restrictions on German jurisdiction, Law No. 10 empowered Baden
courts to prosecute a broad spectrum of Nazi crimes as Crimes against Hu-
manity until the early 1950s.

Already before the German surrender, the Allies had drawn up plans to
purge German society of National Socialist elements and prevent Germany
from waging future wars. At the Yalta Conference in February 1945, they
had decided to partition the country and its capital into four separate
zones of occupation. In April, the U.S. Joint Chiefs of Staff pursued this
policy of weakening postwar Germany by issuing JCS Directive 1067, a de-
cree that reasserted the USA’s intention to demilitarize, de-Nazify, de-cen-
tralize, and democratize the country. JCS 1067 also announced the closure
of all German courts and the disbanding of all “extraordinary” and Nazi
Party courts. Accordingly, after Germany’s unconditional surrender in
May 1945, the Allies suspended the operation of all German courts until
the judiciary could be purged of National Socialist influences. At Potsdam
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in July 1945, the future shape of the German court system became clearer
when the Allies declared it would be “reorganized in accordance with the
principles of democracy, of justice under law, and of equal rights for all
citizens without distinction of race, nationality, or religion.”!

The Allies’ plan was to reopen German courts once they had been
scoured of former Nazi officials and “brown” ideology. After the Allied
Control Council had repealed discriminatory legal measures adopted dur-
ing the era of the Third Reich,? it promulgated in late October 1945 Con-
trol Council Law No. 4 on the “Reorganization of the Judicial System,” de-
signed to create the basis for a uniform reconstitution of the German court
system in each of the three western zones of occupation. Law No. 4 re-
stored the system of ordinary courts as it existed prior to Hitler’s appoint-
ment as chancellor, consisting of district (Amisgerichte), state (Landgerichte),
and appellate (Oberlandesgerichte) courts.> Law No. 4 reasserted the tradi-
tional pre-1933 criminal jurisdiction of each of these courts: the district
courts could impose prison terms up to five years; the state courts had ju-
risdiction over all cases beyond the competency of the district courts, and
presided over appeals from the district courts on both factual and legal
grounds; and the appellate courts reviewed appeals from the state courts
but on legal grounds alone. Law No. 4, however, denied to the newly
reestablished German courts jurisdiction over offenses committed by Ger-
mans against the allied occupation forces or citizens of allied nations and
their property. It also deprived German courts of jurisdiction over crimes
committed by allied soldiers or their nationals.*

1 Karl Loewenstein, “Reconstruction of the Administration of Justice in American-
Occupied Germany,” Harvard Law Review 61 (1948), 419-420; Henry Friedlander,
“The Judiciary and Nazi Crimes in Postwar Germany,” Simon Wiesenthal Center
Annual 1 (1984), 27-28.

2 Control Council Law No. 1 (20 September 1945), cited in Friedlander, 28. As
Loewenstein notes, both the Potsdam Declaration and JCS 1067 provided for the
repeal of “peculiarly Nazi legislation.” Loewenstein, 420. Control Council Law No.
1 reified the Allied intention to de-Nazify German law, announced as early as April
1945.

3 The Reichsgericht, the German Supreme Court before May 1945, was the fourth
type of ordinary court in Germany. Dissolved with Germany’s formal surrender in
May 1945, it was succeeded by the Bundesgerichtshof when the Federal Republic of
Germany came into existence in 1949.

4 Eli E. Nobleman, “The Administration of Justice in the United States Zone of Ger-
many,” Federal Bar Journal 8 (1946), 92-94; Loewenstein, 422-428; Michael S.
Bryant, “Back into the Unmasterable Past: Southwest Germany and the Judicial
Odyssey of Mayor Reinhard Boos, 1947-1949,” Human Rights Review 8.3 (2007);
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Beyond the revival of the district, state, and appellate court system
which had existed before 1933, Law No. 4 did not clarify precisely how the
reorganization it contemplated should be effected; presumably, imple-
menting the law’s terms would be left to the discretion of the various Al-
lied commanders in their zones of occupation. What was clear, however,
was Law No. 4’s denial of German jurisdiction over Nazi crimes, insofar as
these were understood as targeting Allied citizens.’ The Allied Control
Council modified its stance on this issue with the proclamation of Law
No. 10 in December 1945. A primary purpose of Law No. 10 was to forge a
uniform basis for national (or “zonal”) trials, to be conducted by each of
the four powers in its own zone of occupation. As Henry Friedlander has
observed, the Allies intended to use Law No. 10 to prosecute Germans in
Allied proceedings.® For this reason, two of the three crimes that Law No.
10 promulgated—namely, “Crimes against Peace” and “War Crimes”—
were clearly outside the jurisdiction of German courts, inasmuch as these
crimes involved acts of violence inflicted by Germans on non-German na-
tionals.” Regarding the 3™ of the three offenses under Law No. 10, how-
ever, the Control Council left open the door to German jurisdiction. The
third offense was “Crimes against Humanity,” modeled to a large extent
on the IMT Charter’s definition set forth in Article 6 (c). Article II of CCL
No. 10 defined Crimes against Humanity as follows:

Atrocities and offenses, including but not limited to murder, extermi-
nation, enslavement, deportation, imprisonment, torture, rape, or oth-
er inhumane acts committed against any civilian population, or perse-

Friedlander, 28; Adalbert Ruckerl, The Investigation of Nazi Crimes 1945-1978
(Hamden, CT: Archon Books, 1980), 34.

5 See Article III of Control Council Law No. 4, excerpted in Riickerl, 33: “... juris-

diction of German courts shall extend to all cases both civil and criminal” except

for “criminal offenses committed by Nazis or any other persons against citizens of

Allied nations and their property, as well as attempts directed towards the reestab-

lishment of the Nazi regime, and the activity of the Nazi organizations.”

Friedlander, 31.

7 Two sources of law stymied German jurisdiction over Crimes against Peace and
War Crimes: (1) the requirement under the Laws of Armed Conflict that jurisdic-
tion over war crimes existed only where there was a diversity of nationality be-
tween defendant and victim; and (2) the prohibition in CCL No. 4, sustained in
CCL No.10, which forbade German courts from presiding over Nazi crimes perpe-
trated on the soldiers and civilians of Allied countries. See CCL No. 10, section 1,
paragraph (d), Appendix D to Telford Taylor, Final Report to the Secretary of the
Armry, CD-ROM (Seattle, WA: Aristarchus Knowledge Industries, 1995).

N
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cutions on political, racial, or religious grounds whether or not in vio-
lation of the domestic laws of the country where perpetrated.

Law No. 10 permitted each of the occupying powers to arrest individuals
suspected of such crimes and to try them in “an appropriate tribunal.” Fur-
ther, the Law indicated that the occupying authority could entrust jurisdic-
tion over Crimes against Humanity to a German court when both the per-
petrators and the victims were German nationals or “stateless persons.”

For the newly reestablished German judiciary after 1945, CCL No. 10
held two important implications. First, the Law’s restriction meant that
German courts were denied jurisdiction over the crimes of the Final Solu-
tion until German courts were forbidden by the Control Council to apply
Law No. 10 after August 1951. Thereafter, they could only apply German
criminal law in the trials of accused Nazi perpetrators. Second, the Law en-
abled the French, British, Americans, and Soviets to authorize German
courts in their zones to try German defendants for Crimes against Human-
ity under CCL No. 10, so long as the victims were Germans or stateless
persons. In fact, those German courts designated by the zonal authority as
tribunals “appropriate” to try German defendants under CCL No. 10 had
little choice but to prosecute these offenses as Crimes against Humanity. In
some instances, such as where Law No. 10’s definition of Crimes against
Humanity did not fully embrace the elements of the alleged offense, the
German court could charge a defendant with both a Crime against Hu-
manity and an additional offense under German law. Consequently, in
zones of occupation (like the French and British) in which German courts
were required to charge their Nazi war criminals with Crimes against Hu-
manity under Law No. 10,° criminal indictments issued between 1946 and
1951 reflect a strange admixture of Control Council, international human-
itarian, and German domestic law.

In charging Nazi defendants under CCL No. 10, German prosecutors
enjoyed advantages denied them under German law. Unlike the provisions
of the German penal code, Law No. 10 was based on the Anglo-American
law of conspiracy, and thus did not recognize a distinction between perpe-
trators and accomplices: all participants in the crime were jointly liable as
perpetrators for any acts carried out in furtherance of it. Another signifi-
cant difference was Law No. 10’s relative disregard of subjective factors in
its deliberations on a defendant’s guilt. Under Law No. 10, such issues as
the defendant’s consciousness of wrongdoing, developmental background,

8 Excerpted in Friedlander, 31.
9 See Ruckerl, 40.
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or state of mind at the time of the offense, were immaterial. All that count-
ed was that the defendant intentionally committed or helped commit an
act condemned by Law No. 10, i.e., murder, extermination, enslavement,
deportation, or political, racial, or religious persecution, all directed
against “any civilian population.” If the defendant was found to have com-
mitted any of these acts, regardless of the degree of his participation, he
was guilty as a perpetrator of a Crime against Humanity.'® Other advan-
tages that CCL No. 10 offered was a broader range of penalties than those
prescribed in the German penal code: where the maximum punishment
under German law (other than death and a life sentence) was capped at 15
years, CCL No. 10 enabled courts to impose sentences for any term of
years, including life. Finally, courts could convict defendants under Law
No. 10 for actions unrecognized as illegal under German law, such as
“crimes of denunciation” (Denunziantenverbrechen), a species of wrongdo-
ing that encompassed both persons who had denounced the Stauffenberg
conspirators in July 1944 as well as the “grudge informers” who had
turned in their neighbors to the authorities for listening to foreign radio
broadcasts or disparaging Hitler. Crimes of denunciation also extended to
German men whose acts of divorcing their Jewish wives had doomed them
to deportation to the East.!!

Control Council Laws No. 4 and No. 10 established the boundaries of
justiciability of Nazi crimes in German courtrooms. Article II of CCL
No.10, we will recall, had envisioned prosecuting as Crimes against Hu-
manity two basic kinds of offense: crimes of the “murder type,” which em-
braced homicide, extermination, enslavement, deportation, etc.; and those
of the “persecution type,” that is, crimes impelled by racial, political, or re-
ligious motives. Only in those cases in which these two kinds of offense in-
volved German or stateless victims were German courts permitted to exer-
cise jurisdiction. Furthermore, offenses committed by individual perpetra-
tors acting alone were not Crimes against Humanity, insofar as the latter
required “systematic mass action.” As the UN War Crimes Commission

10 Michael S. Bryant, Confronting the “Good Death”: Nazi Euthanasia on Trial, 1945-
1953 (Boulder, CO: University Press of Colorado, 2005), 109-110; Jorg Friedrich,
Die kalte Amnestie: NS-Tdter in der Bundesrepublik (Munich: Piper Verlag, 1994),
152-153. See also the text of the Landgericht Tubingen’s discussion of perpetration
under CCL No.10 in Adelheid Riiter, C. F. Rater, H. H. Fuchs and Irene Sagel-
Grande, eds., Justiz und NS-Verbrechen: Sammlung deutscher Strafurteile wegen na-
tionalsozialistischer Totungsverbrechen 1945-1966 (Amsterdam: Amsterdam Univer-
sity Press, 1968-1981), Lfd. Nr. 155a.

11 Friedlander, 31-32.
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wrote in its comparison of definitions of Crimes against Humanity under
CCL No.10 and the Tokyo Charter, “systematic mass action, particularly if
it was authoritative, was necessary to transform a common crime, punish-
able only under municipal law, into a crime against humanity, which thus
became also the concern of international law.”'? As a practical matter,
then, German courts in the immediate postwar era (1945-1951) prosecut-
ed as Crimes against Humanity an assortment of “murder type” and “per-
secution type” offenses: the pogroms associated with the Night of Broken
Glass in November 1938, denunciations by “grudge informers,” killings of
alleged “defeatists” at the end of the war, and political killings from the
early years of the Nazi regime. What distinguished these offenses as Crimes
against Humanity was the systematic mass action requirement: where this
element was lacking, German courts typically charged their defendants
solely with offenses under the German penal code. As far as the Nazis’ ex-
cursions into mass extermination was concerned, CCL No. 10’s prohibi-
tion of German jurisdiction over cases involving victims of Allied nations
effectively removed the most sensational crimes of mass murder from Ger-
man courts except one—the crimes of the Nazi “euthanasia” program. Eu-
thanasia readily lent itself to German prosecution under Law No.10 be-
cause, first, the victims were in the main German nationals, and second,
the murders were carried out pursuant to the orders of the Nazi govern-
ment, thus satisfying the systematic mass action requirement.!

I would like to make our discussion a bit less abstract by examining how
German courts appropriated CCL No. 10’s definition of Crimes against
Humanity in actual German trials after the war, until the Control Council
forbade German prosecution under Law No. 10 in the fall of 1951. My fo-
cus will be on the trials of alleged Nazi offenders in French-occupied
Baden in southwestern Germany, accused of participating in the Reich
“Night of Broken Glass” pogrom in November 1938.

The allies assumed formal control of Baden on June 6, 1945, at which
time much of the State was occupied by the French. What became known
as the “French zone of occupation” was that portion of Baden south of the
Karlsruhe-Stuttgart-Ulm autobahn, a zone that included the South Baden
cities of Freiburg, Constance, Rastatt, Bihl, and Baden-Baden. In July 1945
the French military government relocated the State’s ministries from Karl-

12 Excerpted in M. Cherif Bassiouni, Crimes against Humanity in International Law
(The Hague: Kluwer, 1999), 36-37.
13 Friedlander, 32-33.
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sruhe to Freiburg, particularly the ministries of the interior, finance, and
religious instruction.'#

Like their British counterparts, the French military government re-
quired the German judiciary to charge Nazi offenders with Crimes against
Humanity under CCL No. 10 when an alleged offense matched the ele-
ments set forth in Law No. 10’s definition of the crime. In 1947, the
French imposed a requirement on the Baden Ministry of Justice to deliver
monthly reports on all cases involving alleged Crimes against Humanity
that were being investigated or prosecuted by the Baden judiciary. The re-
ports were to detail the following information: (1) the number of investi-
gations pending at the beginning of the month for Crimes against Human-
ity, in which an indictment had not yet been issued; (2) the number of cas-
es in which indictments for Crimes against Humanity had been issued, but
which were not yet “legally final”; and (3) an index of new cases that had
surfaced in which Crimes against Humanity were suspected. The reports
had to be submitted no later than the sixth day of each month.!S The
French later expanded this mandate to include information on proceed-
ings against defendants that had become “legally final” (rechtskriftig
abgeschlossen). The supplementary material was to include the names of the
defendants, nature of the offense, date of verdict, and amount of punish-
ment in the event the defendants were convicted. The French Military
Government also demanded that the Germans inform them whether or
not the accused was in preventive custody.'® The Baden Ministry of Justice
in turn contacted the district attorneys’ offices throughout southern
Baden, requesting that they compile the information demanded by the
French authorities.

On January 26, 1948, the district attorney of Constance responded to
the Ministry of Justice’s request with a list of proceedings for Crimes
against Humanity that were still pending before the criminal justice au-
thorities of Constance. The district attorney’s response reveals the diversity

14 Paul Ludwig Weinacht, “Die politische Nachkriegsentwicklung und die Au-
seinandersetzungen um den Studweststaat,” Badische Geschichte: Vom Grofherzog-
tum bis zur Gegenwart, ed. Landeszentrale fiir politische Bildung Baden-Wiirttem-
berg (Stuttgart: Konrad Theiss Verlag GmbH, 1987), 212-213.

15 Letter of the Baden Ministry of Justice to the Senior Public Prosecutor of Con-
stance, dated November 7, 1947, concerning criminal proceedings for Crimes
against Humanity, Staatsarchiv Freiburg [hereafter SF], F 178/1, No. 111.

16 Letter of the Baden Ministry of Justice to the Senior Public Prosecutor of Con-
stance, dated January 23, 1948, concerning criminal proceedings for Crimes
against Humanity, SF, F 178/1, No. 1109.
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of Nazi-era offenses investigated or tried in Baden after the war. They in-
cluded cases involving the destruction of synagogues; denunciations; mis-
treatment of political opponents; mistreatment of Jews; collaboration in il-
legal sterilizations; shooting of political prisoners; discrimination against a
woman for sexual intercourse with a Polish POW; abuses committed in
concentration camps; and causing another person to be interned in a labor
camp. The majority of suspected perpetrators in these cases had not yet
been prosecuted, and many remained at large as of the date of the report.
In addition to this list of pending cases, the district attorney of Constance
submitted an index of legally final proceedings against defendants charged
with Crimes against Humanity in the state court of Constance. The earliest
case ended on February 2, 1947, involving three defendants charged with
abusing preventive detainees in a concentration camp. Two of the three
were convicted and sentenced to prison terms of 10 and 4 months, while
the third was acquitted.”

A memorandum from the prosecutor general (Generalstaatsanwalt) in
Freiburg, dated 7 December 1948, to the district attorney of Constance,
discloses how Baden prosecutors interpreted Law No. 10’s definition of
Crimes against Humanity as it applied to Nazi-era offenses. In an earlier
letter, the Constance DA had asked the prosecutor general whether the DA
could prosecute denunciation cases as Crimes against Humanity, or
whether instead these offenses should be processed in denazification pro-
ceedings (Spruchkammer). The prosecutor general replied with an extended
excerpt of an advisory opinion authored by the Baden Ministry of Justice,
which, in view of its acceptance by the French Military Government, was
considered authoritative on the issue of how denunciations should be pro-
cessed in Baden courts. In this excerpt, the Baden Ministry of Justice distin-
guished between two categories of denunciation, each of which was
shaped by the unfolding radicality of the National Socialist police state.
The first type of denunciation occurred between the Nazis’ seizure of pow-
er in 1933 and the outbreak of war in September 1939. These cases were
tried in Sondergerichte (special courts) on the basis of two Nazi penal
statutes: § 3 of the Reich President’s Decree for Protection against Treach-
erous Attacks on the Government of March 21, 1933; and §§ 1 and 2 of the
Treachery Law (Heimtiickegesetz) of December 20, 1934. The Justice Min-
istry observed that the Nazi special courts meted out comparatively mild
punishments for violations of these laws, consisting for most offenders of

17 Verzeichnis der schwebenden Verfabren wegen Verbrechens gegen die Menschlichkert,
SE, F 178/1, No. 1109 ff.
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short jail terms. Confinement in a concentration camp after serving the
prison sentence typically did not ensue. In some instances, however—such
as cases where the victims of denunciation were “politically prominent
personalities” and Jews, for example—internment in a concentration camp
after completion of sentence was customary. In such cases, the Ministry of
Justice opined that the element of “other inhumane acts” (unmenschliches
Handeln) under CCL No. 10, II 1(c), was satisfied both objectively and sub-
jectively. On the objective level, the “inhumanity” of the deed met the
statutory elements set forth in Law No. 10. On the subjective level, the Jus-
tice Ministry pointed out that the denouncer must have recognized that
“the person being reported would be subjected to a proceeding that had
little to do with justice, but served rather to eliminate ruthlessly all dissi-
dent thought.” Hence, the state attorneys could indict these defendants for
committing a Crime against Humanity under CCL No. 10.18

Aside from the foregoing exception, the Justice Ministry indicated in
the excerpted language that most of the cases of denunciation prior to
September 1939 were to be processed in Baden denazification hearings.
The Ministry distinguished the prewar category of denunciations, how-
ever, from those occurring after the onset of the war. After September
1939, said the Ministry, the special courts began punishing the objects of
denunciation severely. The legal basis of the more draconian measures was
a “special military criminal decree,” which, although promulgated on Au-
gust 8, 1938, did not become operative until August 26, 1939. § S of the de-
cree contained a clause that made “undermining military power” (Zerset-
zung der Webrkraft) punishable by death or, in milder cases, imprisonment.
This offense applied to anyone who “publicly sought to impair or under-
mine the will of the German or allied peoples to able-bodied self-asser-
tion.” The Nazi authorities induced district attorneys and courts to indict
persons accused of making derogatory remarks about Hitler and critical re-
marks about the conduct or outcome of the war. The defendants would no
longer be tried under the “treachery law” of December 1934, but on the
basis of the “special military criminal decree” and its prohibition of actions
that “undermined military power.” Henceforth, in all cases tried under the
special military decree, the convicted person was typically taken into cus-

18 Memorandum of the prosecutor general in Freiburg to the district attorney of
Constance regarding Crimes against Humanity, dated November 29, 1948, SF, F
178,1, No. 111, 1-3.
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tody by the Gestapo after completion of the prison term, and thereafter in-
terned in a concentration camp.?

According to the Justice Ministry, the decisive turning point in these
“inhumane proceedings” occurred sometime in 1941. From this time for-
ward, the growing number of convictions under the special military decree
reflected a rigor of punishment lacking in the prosecution of similar of-
fenses between 1933 and 1940. The kinds of offenses punished with a jail
term of a few months in the earlier period now resulted in lengthy prison
terms and frequently the death penalty, particularly after the military de-
feat at Stalingrad in 1943. In the words of the Justice Ministry, “anyone ac-
cusing others of insulting or defeatist statements from 1941 onward had to
be aware that the person accused would suffer thoroughly inhumane treat-
ment [by the authorities].”?°

In order to distinguish these two species of denunciation, the Justice
Ministry cited the 1933 case of a man named Reupold, denounced to the
authorities on the basis of § 3 of the Reich President’s Decree. The special
court sitting in Mannheim convicted Reupold and sentenced him to a
four-month jail term. After a couple months, he received probation for
good behavior and was released from jail. In this case, the Justice Ministry
reasoned, there was no question that the man who had reported Reupold
to the authorities had in fact done so, or that he was deserving of punish-
ment for his misdeed. This notwithstanding, the Justice Ministry doubted
that such a denunciation could be regarded as a “Crime against Humani-
ty.” Presumably, the relative mildness of Reupold’s punishment did not
fulfill the element of “inhumane action” under Law No. 10. The Ministry’s
doubts received further confirmation from a State decree published in
March 1947, which stated that denouncers who harmed others by report-
ing their political opposition to the Nazi authorities could be characterized
as “activists” by the denazification courts. The denazification courts could
then punish the denouncer with imprisonment or confiscation of proper-
ty. Processing cases like Reupold’s in denazification proceedings was, final-
ly, preferable to a criminal trial because of the risk that the denouncer
could be acquitted. After excerpting the advisory opinion of the Justice
Ministry, the prosecutor general’s memorandum recommended that in
such cases the state court enter a dismissal order, to which the judge
should attach his reasons for dismissing the case.?!

19 Ibid., 3-4.
20 Ibid., 4.
21 Ibid., 5-6.
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The views of the Ministry of Justice show that Baden courts were expect-
ed to prosecute Nazi-era crimes as Crimes against Humanity when they
met the element of “inhumane conduct” under CCL No. 10. Whether or
not a defendant’s actions fulfilled the element of “inhumaneness” under
Law No. 10 was, however, by no means the only consideration of Baden
courts in prosecuting Crimes against Humanity against German defen-
dants. In responding to the legal arguments of defendants accused of par-
ticipation in the nationwide pogrom of November 10, 1938, southwest
German courts expounded additional juridical theories that governed
when Crimes against Humanity would be charged against Nazi defen-
dants.

The indictments in the Baden trials of the November 1938 pogrom de-
fendants are notable for their amalgam of national and international law.??
Depending on the facts of the case, defendants were usually accused of (1)
a Crime against Humanity under CCL No.10, insofar as evidence suggest-
ed the defendant’s actions stemmed from political or racial motives; (2)
Breach of the Public Peace (Landfriedensbruch), for disrupting public order;
and (3) breaking and entering (Hausfriedensbruch), when the defendant
forcibly entered a synagogue or Jewish dwelling, typically for the purposes
of vandalizing, plundering, or setting it on fire. These three fundamental
charges were sometimes joined to additional offenses, such as “incitement
to class struggle” (Anreizung zum Klassenkampf), “destruction of property”
(gemeinschddliche Sachbeschddigung), or “false imprisonment” (Freibeitsber-
aubung). All of these charges except Crimes against Humanity were consid-
ered violations of the German penal code as it existed at the time of the
offense—that is, the Baden courts insisted that the criminal law remained
operative during the reign of the Nazi Party, and in spite of the Nazis’ en-
dorsement of the pogrom.

In the Sulzburg synagogue case (tried in December 1947), the defen-
dants were charged with crimes against the male Jewish citizens of the
town, whom Gestapo officials ordered assembled on November 10, 1938,
and marched on foot to the prison in nearby Millheim. As Sulzburg’s Jew-
ish men marched off to prison, the synagogue, the Jewish school, and near-
ly all of the Jewish houses and businesses were vandalized and plundered.
One of the defendants implicated in the destruction of Jewish property

22 Although Crimes against Humanity under Law No. 10 were technically “nation-
al” law (because the Allied Control Council was the sovereign lawmaking author-
ity in Germany), the definition was based on the London Charter, which was in-
ternational law. Due to its roots in international humanitarian law, then, a Crime
against Humanity under Law No. 10 was arguably premised on international law.
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was a man named Kohler. The Landgericht Freiburg convicted him of a
Crime against Humanity because his offense—breaking out the windows
of a Jewish confection store with a walking stick—was politically and
racially motivated, thus fulfilling the elements under CCL No. 10. By con-
trast, in assessing the guilt of a co-defendant named Pfister, who lived in a
neighboring town and drove to Sulzburg on the morning of the pogrom,
the court acquitted him of a Crime against Humanity because it was un-
convinced that he had joined the Sulzburg mob for racial or political rea-
sons; rather, the court thought it more likely that his presence at the scene
of the pogrom was actuated by curiosity and obedience to the orders of his
superior to drive to Sulzburg that morning.?3

The trial of 16 defendants accused of participating in the November
pogrom in the Baden city of Offenburg provides further insight into the
Baden judiciary’s appropriation of Crimes against Humanity in German
courtrooms. The Offenburg pogrom involved the destruction of the syna-
gogue and its contents, the arrest and jailing of Offenburg Jews before
their transportation to the Dachau concentration camp, and the vandaliza-
tion of a Jewish café by an anti-Jewish mob. For their alleged roles in one
or more of these stages of the pogrom, the defendants were charged with
various permutations of Crimes against Humanity, aggravated breach of
public order, aggravated breaking and entering, incitement to class strug-
gle, destruction of property, and false imprisonment. In its discussion of
the law applicable to defendants’ offenses, the state court of Offenburg
noted that German courts after 1945 had augmented CCL No. 10’s defini-
tion of Crimes against Humanity to include “every act of cruelty against
human existence as well as every act that degraded human worth and de-
stroyed human culture, insofar as they were committed under the influ-
ence of a political will to power and of a dominant idea pursued by it.”
The state court went on to quote the jurist Gide, who had glossed Law
No. 10’s reference to racially, politically, or religiously motivated persecu-
tion as follows: “Violation of human rights through terroristic abuse of
state or political power, inflicted on political, religious, or racial ene-
mies.”?*

23 Strafsache gegen den Metzger Alfred Spath aus Laufen u.a., SF, 176/22, No.
5/1/172 ff. Acquitted of Crimes against Humanity and of plundering, Pfister was
convicted of breach of the public peace.

24 Urteil in Strafsache gegen Oskar Wiegert u.a., SF, F 176/4, No. 19/22/060 (quoting
OLG Koéln in Neue Juristische Wochenschrift 2 (1947), 70; and Guide, Deutsche Recht-
szettschrift (1947), 111).
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The Offenburg state court had little trouble classifying the pogrom as a
Crime against Humanity, insofar as it was driven by racial and religious
hatred toward the Jews. Moreover, the court stressed that the pogrom was
not a purely “local” action of disaffected fanatics, but rather a “planned op-
eration against the Jews carried on throughout Germany,” orchestrated by
the highest levels of the Nazi government. The court emphasized that the
pogrom had to be comprehended in its totality as a phenomenon instigat-
ed and guided by an anti-Semitic political system; individual charges of
disturbing the peace, false arrest, etc., should not, the court cautioned, be
allowed to obscure the essential unity of the crime. Further, the court in-
sisted that the illegality of the pogrom was clearly recognizable to all the
defendants. No “mistake of law” (Verbotsirrtum) would shield them from
their contributions to the assault on Offenburg’s Jews.?s

It was, of course, in the defendants’ interest to preempt application of
Law No. 10’s Crimes against Humanity to their actions, chiefly because
Law No. 10 prescribed a higher range of punishment than did German
law, and because No. 10 discounted subjective factors in assessing an ac-
tor’s liability under the statute. If the Offenburg pogrom defendants ex-
pected the court to dismiss the Crimes against Humanity charge, they were
disappointed. Citing the famed jurist Gustav Radbruch, the state court
held that CCL No. 10, as a decree of the “highest legislative authority” in
Germany, was binding law alongside the German penal code. Accordingly,
the court announced its intention to construe the acts of the defendant in
connection with the pogrom as a “unified course of action,” as required by
Law No. 10. This meant, in effect, that the court would not divide the
pogrom into individual crimes performed by autonomous actors, but
would consider the pogrom as a unitary and continuous crime involving
the defendants’ myriad contributions.?¢ The court furthermore refused to
suspend application of Crimes against Humanity based on the objection of

25 1Ibid., 19/22/060-062.

26 Ibid., 19/22/062. German law distinguishes between “ideal” and “real” concur-
rence in instances of collective criminality. Ideal concurrence portrays all actors
involved in the criminal enterprise as being liable for acts carried out in further-
ance of it, not just for their own individual contributions. Real concurrence, by
contrast, foregrounds the individual contributions of the actors within the gener-
al scheme. Inasmuch as German courts interpreted CCL No.10 as requiring the
doctrine of ideal concurrence, Law No. 10 bears comparison with the vicarious
criminal liability imposed by the law of conspiracy, which formed the backbone
of the Allies’ case against the major war criminals at Nuremberg. On the distinc-
tion between the two forms of concurrence, see Devin O Pendas, The Frankfurt
Auschwitz Trial, 1963-1965: Genocide, History, and the Limits of the Law (Cam-
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retroactive prosecution: in the court’s view, to nullify Law No. 10’s appli-
cation to Nazi crimes based on the historic prohibition of retroactive legis-
lation in German law would evacuate Law No. 10 of “any practical mean-
ing.” The court noted that in any event Anglo-Saxon common law did not
unconditionally forbid retroactive laws.?”

In none of the pogrom trials prosecuted in French-occupied Baden did
the accused’s defense prevail when based on arguments of CCL No. 10’s
retroactivity. When a defense to a charge under Law No. 10 succeeded, it
was usually because the court found the evidence of criminal wrongdoing
insufficient, either because witnesses recanted their earlier statements or
the defendant’s actions did not fulfill the elements of a Crime against Hu-
manity. In a subsequent trial involving a second group of alleged partici-
pants in the Offenburg pogrom, all five of the defendants were acquitted
of Crimes against Humanity, breach of public peace, and false imprison-
ment for their roles in arresting Offenburg Jews and escorting them to the
train station, whence they were transferred to Dachau. During trial the
witnesses against the defendants recanted their incriminating testimony,
leaving the defendants” own narratives of the events unrefuted. According
to their version, the accused did not arrest and escort the Jews for motives
of racial or religious hatred, but in order to protect the Jews from a mob
enraged over the assassination of the German diplomat, Ernst vom Rath.
In the absence of proof that they had acted from invidious motives, the
court acquitted the five defendants of Crimes against Humanity.?$

German prosecution of Nazi defendants for Crimes against Humanity
would continue until September 1951, when the Allies, at the urging of
the Germans, prohibited German courts from applying CCL No. 10. At
this time, the British and French revoked the authorization under CCL
No. 10, Art. ITI, No. 10, which had enabled the Germans to charge defen-
dants with Crimes against Humanity. From that time forward, West Ger-

bridge: Cambridge University Press, 2006), 197; Fritz Bauer, “Ideal- oder Re-
alkonkurrenz bei nationalsozialistischen Verbrechen?”, Juristenzeitung 22 (1967),
627.

27 Urteil in Strafsache gegen Oskar Wiegert u.a., SF, F 176/4, No. 19/22/062.

28 Urteil in Strafsache gegen Hans Jockers u.a., SF, F 179/6, P.3, No. 12. The Offen-
burg court also acquitted the defendants of breach of public peace and false im-
prisonment on the theory that the SS became auxiliaries to local police forces on
November 10 for the purpose of maintaining order. Because the defendants par-
ticipated in an apparently legitimate police function in taking into custody and
escorting the Jews, they had a reasonable belief that their actions were legal.
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man courts would apply only German domestic criminal law in the trials
of accused Nazi war criminals.?’

Conclusion

As we have seen, charging Nazi offenders with Crimes against Humanity
under CCL No. 10 held several advantages for prosecutors. Not only did
Law No. 10 afford prosecutors greater flexibility in charging defendants
and securing more severe punishment than German domestic law did, but
it rejected German law’s distinction between perpetrators and accomplices.
This meant that all participants in the crime were jointly liable as perpetra-
tors for the acts of their confederates that furthered the criminal scheme,
just as they would be on a theory of conspiracy.

None of this is surprising if we consider that CCL No. 10 was based on
the doctrine of conspiracy. When the Germans applied and interpreted
Law No. 10’s definition of Crimes against Humanity in their own court-
rooms, they construed it as requiring a focus on the defendants’ vicarious
liability for the crimes of their co-conspirators in the officially sanctioned
criminal enterprise. In the language of German law, German courts en-
dorsed a theory of “ideal concurrence” to evaluate the criminality of their
defendants’ acts. Learned Hand once commented that the crime of con-
spiracy was “the darling of the modern prosecutor’s nursery,” because it
enabled prosecutors to hold defendants criminally liable for the actions of
their co-actors.3® Built on the doctrine of conspiracy, Law No. 10 and its
appropriation in German courts was no less a “darling” to the Baden judi-
ciary in the immediate postwar era.

The tide turned decisively in favor of Nazi defendants, however, when
the Allied Control Council prohibited German courts from charging them
under Law No. 10 after August 1951. Henceforth, the crimes of Nazi of-
fenders would be adjudicated in West German courts under German crim-
inal law, not the more stringent law of the Allied Control Council. Al-
though applying domestic law enabled German courts to avoid the ex post
facto challenge frequently heard in trials based on Law No. 10, German
criminal law was a boon to many Nazi defendants. First, in contrast with

29 Memorandum from the Baden Justice Ministry to the District Attorney of Con-
stance, December 6, 1951, regarding criminal proceedings under CCL No. 10, SF,
F 178/1, No. 1112; excerpt from the Baden Ministerial Journal December 28 (1951),
No. 25, SF, F 178/1, No. 1112. See also H. Friedlander, 32; Riickerl, 40.

30 Harrison v. United States, 7 F.259 (2d Cir. 1925).
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Law No. 10, German law distinguished between perpetrators and accom-
plices based on the subjective disposition of the actor. Such an approach
did not impute liability based on the acts of a defendant’s confederates, as
Law No. 10 had done, but purely with regard to the offender’s individual
actions and psychological disposition. Second, German courts in their tri-
als of Nazi crimes adopted the approach of “real concurrence,” that is, they
focused on the defendant’s real actions in isolation from the context in
which these acts were committed. The emphasis on subjectivity and the
adoption of real concurrence in assessing the individual acts of offenders
clearly benefited accused war criminals. When these post-1951 develop-
ments are considered along with the expiration of statutes of limitations
governing Nazi-era crimes in 1955 and again in 1960, we can appreciate
why Nazi war crimes trials subsided so dramatically between 1951 and the
late 1950s. Without question, German political and international geopolit-
ical events contributed to this precipitous dropoff, as did the German judi-
ciary’s own ambivalence toward prosecuting Nazi crimes. In studying the
German confrontation with Nazi criminality in the postwar years, how-
ever, the limitations of German domestic law should be given their proper
due.
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Winfried R. Garscha

The Austrian approach to the punishment of Nazi crimes shows some
ways that are distinct from Allied and German regulations.! In prosecuting
many crimes as a form of high treason, Austria was more similar to liberat-
ed countries such as Czechoslovakia and France than to Germany. And
Austria prosecuted crimes against humanity as “violations of human digni-
ty”.

Like occupied Germany, Austria also had Allied courts. But unlike Ger-
many there was no Allied legislation to be observed by Austrian courts.
The four occupying powers allowed the Austrian courts criminal jurisdic-
tion against both Austrian and non-Austrian nationals on the basis of Aus-
trian laws. And whereas Allied courts in Austria almost exclusively tried
war crimes committed against Allied nationals and violations of post-1945
regulations in their respective occupation zones, Austrian courts were al-
lowed to try the whole variety of Nazi crimes, including crimes against Al-
lied soldiers and POWs. This reflects the position of postwar Austria in in-
ternational politics as a liberated and occupied country; it was regarded, by
the Allies as both Hitler’s first victim and part and parcel of Nazi Germany.

Just two weeks after the liberation of Vienna by Soviet troops in early
April 1945, a provisional Austrian government was formed by conserva-
tives, social democrats and communists. One of the first legal acts of this
government, the Nazi Banning Act of May 8, 1945, ordered the dissolution
of the Nazi party and interdicted any revival of this party or propaganda

1 For a survey of the Austrian postwar trials cf. my articles “The Trials of Nazi War
Criminals in Austria,” Nazi Crimes and the Law, eds. Henry Friendlander and
Nathan Stoltzfus, Publications of the German Historical Institute (Cambridge, UK:
Cambridge University Press, 2008), 139-150, and “Austrians and the Holocaust: A
Reception History from the Perspective of Postwar Volksgerichisprozesse,” New Per-
spectives on Austria(ns) and World War I, eds. Gunter Bischof, Fritz Plasser, and
Babara Stelzl-Marx, Contemporary Austrian Studies 17 (London: Transaction Pub-
lishers, 2009), 277-305.
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for it.2 One section of the Nazi Banning Act retroactively declared “acts
committed with heinous intent [“verwerfliche Gesinnung”], particularly
despicable acts [“besonders schimpfliche Handlungen”], and acts “grossly
contradicting the laws of humanity” to be punishable offenses.? The law of
May 8, 1945, did not define what kind of breaches of the so-called laws of
humanity were to be prosecuted apart from the fact that terms like
“heinous intent” and “particularly despicable” indicated that the law-mak-
ers intended to provide a legal framework for the prosecution of those per-
petrators who had degraded their victims.

It is interesting to note the use of the term “heinous intent” and not
“base motives” (“niedrige Beweggriinde”), which would have been more
familiar to judges and prosecutors since it had been in the German penal
code since 1941 describing the elements of the crime murder.* Of course
this had something to do with the politics of the new Austrian govern-
ment, which was anxious to separate Austria as clearly as possible from
Germany.’ But the different wording also reflected a different understand-
ing of the character of the crime and of the criminal offender. Whereas the
so-called “base motives” applies to the perpetrator’s inducement to commit
the crime, the term “heinous intent” characterizes the perpetrator as a per-
son with racist or similar political or ideological attitudes.

The law also refers to The Hague Convention of 1899 in using the vague
term “laws of humanity”. Obviously, the Austrian provisional government
hoped to evade the problem of retroactivity. And what kind of breaches of
those “laws of humanity” were to be prosecuted? The so-called Nazi Crimi-
nals Act, a law promulgated by the provisional government on June 26,
1945, defined the scope of Nazi crimes that were to be brought before the

2 This regulation is still in force and even overrules the constitutional right of free-
dom of speech. It has been used as legal clause for punishing Holocaust denial. The
most prominent non-Austrian defendant was the British historian David Irving,
who was sentenced by a Viennese court on February 20, 2006 to three years of im-
prisonment.

3 “Verfassungsgesetz vom 8. Mai 1945 tber das Verbot der NSDAP” (“Verbotsge-
setz”), § 11 (Staatsgesetzblatt fiir die Republik Osterreich 13/1945). The texts of all
postwar anti-Nazi laws are accessible via internet on the website of the Austrian Re-
search Agency for Postwar Justice, http://www.nachkriegsjustiz.at/service/gesetze.

4 After the Anschluss, in March 1938, most Austrian laws, including almost all sec-
tions of the traditional penal code, had remained in force in the Austrian
provinces. On September 24, 1941, the Nazis replaced the sections of the Austrian
penal code concerning murder and manslaughter with the (new) German clauses.

5 Cf. Steven Beller, A Concise History of Austria (Cambridge, UK: Cambridge Univer-
sity Press 2006), 250, 255 sqq.
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new People’s Courts, which had special jurisdiction over them.® The first
eight sections of the War Criminals Act enlisted those crimes as follows:

§ 1. Nazi war crimes (against either against enemy nationals or the
civilian population of any country, including Austrians);

§ 2. Inciting people to war (a clause which was directed both against
Nazi propagandists and those who tried to prevent people from sur-
rendering to the Allied troops in the last weeks of the war);

§ 3. Torture (defined as setting a person into a painful or terrifying sit-
uation), assault, and battery (defined as inflicting severe harm on a per-
son),

§ 4. Violations of humanity and of human dignity;

§ 5. Deportation (or, as the law put it, “expropriation, resettlement, or
expulsion from the home country”);

§ 6. Abusive enrichment (such as the seizing of Jewish property, or
“Aryanization”);

§ 7. Denunciation out of reprehensible motives (note that the chosen
word is “motives” and not “attitudes”);

§ 8. High treason against the Austrian people.

With the exception of high treason and incitement to war, all those crimes
can be considered as crimes against humanity, and §§ 3 and 4 define what
was understood as a Nazi crime: one which was “committed during the
time of Nazi tyranny in the actual or assumed interest of that tyranny, if
the perpetrator acted out of political hatred or in taking advantage of offi-
cial or other forms of power”.” Both the Nazi Banning Act and the War
Criminals Act contained regulations concerning high treason in the form
of clandestine support of the Austrian Nazi movement before the annexa-
tion of the country by Nazi Germany in 1938, but the definition of crimes
against humanity was linked specifically with the Nazi rule, i.e. in Austria
the period from March 13, 1938, until the liberation in April/early May
1945.

6 Until the parliamentary election on November 25, 1945, the provisional govern-
ment acted as both executive and legislature. Its laws, applicable in the first
months after the liberation only in the Soviet occupation zone, were adopted,
though, by a meeting of representatives from each Austrian province, including
those occupied by the Western Allies, in September 1945. After the democratic
elections, these laws were approved and amended by the parliament.

7 “Verfassungsgesetz vom 26. Juni 1945 tber Kriegsverbrecher und andere national-
sozialistische Untaten” (“Kriegsverbrechergesetz”), §§3 and 4 (Staatsgesetzblatt fiir
die Republik Osterreich 32/1945).
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The War Criminals Act targeted single or continuously perpetrated
criminal offenses committed by individuals who had been either members
of the Nazi party or profiteers during the Nazi rule, but § 1, which defined
Nazi war crimes, and § 3, which defined torture, assault, and battery target-
ed whole groups of perpetrators and assigned them criminal responsibility
without proof of their individual guilt. The former concerned all those
who were regarded as “originators and ringleaders” of the crimes defined
as Nazi war crimes, namely members of the Nazi Reich government, the
governors of the Austrian provinces during the Nazi period (Gauleiter) and
members of the Nazi elite equal to them in rank (like members of the Re-
ich government), and SS-leaders down to and including colonels. All those
should receive the death penalty.®

The reason for the threat of such severe punishment also for the
province leaders of the Nazi party was the fact that those party leaders had
been installed by Hitler in 1943