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Introduction

While sexual violence against girls and women have always been perpetrat-
ed in both times of peace and war, they have historically garnered little at-
tention or condemnation. Patriarchal norms in most societies have meant
such crimes have not been viewed as violations against women and girls
per se but as private acts against a man’s property,! and therefore not sub-
ject to legislation. In the context of armed conflict, military occupation,
mass violence, resistance and post-conflict transitions, women and girls
have historically been subjected to rape, sexual enslavement, forcible im-
pregnation, sexual mutilation, and/or other forms of sexual violence to in-
spire fear and panic, displace populations from coveted territory and send
a message to the male enemy combatants about their inability to protect
their ‘women’s honor’ and by extension their community and nation in
the face of an aggressive invasion.? Such crimes have been tolerated by
many military commanders, who believed that ‘rape after a battle was a
well-deserved reward, a chance to release tensions and relax,”® and a by-
product of war, rather than a strategy of warfare itself.

While non-sex based crimes are committed against women in the con-
text of war, there is now overwhelming evidence that suggests that the tar-
geting of women and girls for humiliation and death frequently have a

1 Alexandra Wald, “What’s Rightfully Ours: Toward A Property Theory of Rape,”
Columbia Journal of Law and Social Problems 30 (1996-1997), 459-502.

2 See, for instance, Theodor Meron, Henry’s Wars and Shakespeare’s Law: Perspectives
on the Law of War in the Later Middle Ages (New York, NY: Oxford University Press,
1993); Susan Brownmiller, Against Our Will: Men, Women and Rape (New York,
NY: Ballantine Publishing Group, 1975); Peter Karsten, Law, Soldiers and Combat
(Westport, Connecticut: Greenwood Press, 1978).

3 Kelly D. Askin, “Prosecuting Wartime Rape and Other Gender-Related Crimes Un-
der International Law: Extraordinary Advances, Enduring Obstacles,” Berkeley Jour-
nal of International Law 21.2 (2003), 296.
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gendered and reproductive component.# This is certainly true in cases of
genocide where the specific objective is to destroy, i whole or in part, a na-
tional, ethnical, racial or religious group.” However, because the drafting
of the rules of war have historically been done by men and premised upon
false notions of ‘gender-neutrality,” sex-based crimes, including those in-
strumentalized as a strategy of genocide, have been largely inappropriately
portrayed, minimally incorporated or even rendered invisible. In addition,
existing international humanitarian law (IHL) has historically not only fo-
cused on men but privileged the recognition of the non-sex based harm in-
flicted upon men.¢ Correspondingly, the pervasiveness of such crimes have
deprived innumerable women and girls of the ability to exercise their 1)
civil and political rights; 2) economic, social and cultural rights; and 3)
third generation rights such as the right to peace and development.” Fur-
thermore, given the constructed associations of women and girls with ‘pu-
rity,” ‘belonging,” and as ‘carriers’ and ‘reproducers’ of cultural and biologi-
cal identities, rape and sexual violence, whether organized or random, or-
chestrated or opportunistic, in genocidal campaigns or not, result in ir-
reparable damage to their immediate families, local communities and soci-
eties as a whole.

There is a long history of philosophical reflections on, and an effort to
prohibit the use of rape and sexual violence in the context of armed con-
flict. However, these developments in treaties, customary practices and lat-
er in IHL, which governs jus in bello® have progressed painstakingly at a
‘snail’s pace.” In fact, even the ground-breaking Nuremberg and Tokyo tri-
als following the end of WWII, to try individuals for violations of the laws

4 Kelly D. Askin, “Comfort Women — Shifting Shame and Stigma From Victims To
Victimizers,” International Criminal Law Review 1.1 (2001), 5-32.

5 For a detailed definition of genocide see Convention on the Prevention and Punish-
ment of the Crime of Genocide, adopted by The General Assembly of The United Na-
tions on December 9, 1948, https://Treaties.Un.Org/Doc/Publication/Unts/Volume
902078/Volume-78-1-1021-English.Pdf (accessed April 10, 2018).

6 Hilary Charlesworth, Christine Chinkin and Shelley Wright, “Feminist Approach-
es To International Law,” American Journal of International Law 85.4 (1991), 613
645.

7 Patricia Viseur Sellers, “The Prosecution of Sexual Violence In Conflict: The Im-
portance Of Human Rights As Means of Interpretation,” OHCHR, 2008, http://W
ww.Ohchr.Org/Documents/Issues/Women/WRGS/Paper_Prosecution_Of_Sexual _
Violence.Pdf (accessed April 10, 2018).

8 There is a distinction in International Law between Jus Ad Bellum, the lawful right
to declare hostilities, and Jus In Bello, the rules, regulations and laws for armed
forces and non-state actors during an international or internal armed conflict.

9 Askin, “Prosecuting Wartime Rape.”
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and customs of war and establish individual criminal culpability for war
crimes, crimes against humanity and crimes of peace, largely neglected the
issue of rape and sexual violence perpetrated on the civilian population,
despite significant evidence of such crimes having been committed in Eu-
rope and in the Asia-Pacific. Nevertheless, their limited recognition in
Nuremberg and Tokyo laid the critical groundwork for unprecedented de-
velopments in IHL and later in international criminal law (ICL) in the
decades that followed.

This chapter examines the foundations of the legal and political philoso-
phy surrounding the criminalization of wartime rape and sexual violence
with a special focus on their instrumentalization during a genocidal cam-
paign within a discussion of the legacy of Nuremberg and Tokyo. In out-
lining how the first two international tribunals recognized the reality of
such crimes, even though both were extremely limited in adjudicating spe-
cific cases of violations, it focuses on how they helped created the legal
foundation for the ad hoc tribunals of the 1990s—the International Crimi-
nal Tribunal for Former Yugoslavia (ICTY) and the International Criminal
Tribunal for Rwanda (ICTR) both of which successfully prosecuted vari-
ous forms of rape and sexual violence as instruments of war crimes, crimes
against humanity, torture, persecution, enslavement, and, in a few cases, as
instruments of genocide. In tracing their ongoing legacy in developing
contemporary legal norms around rape and sexual violence, however, it
finds that prosecution of genocidal rape in particular continues to be large-
ly invisible despite the notable gains made and the 2001 establishment of
the International Criminal Court (ICC). This ongoing invisibility echo the
remnants of a long history in international legal jurisprudence certainly ev-
ident in Nuremberg and Tokyo, of a lack of gender consciousness that pre-
vented the investigation and prosecution of gender-based sex crimes com-
mitted during WW II. While both tribunals ushered in a new world of in-
dividual criminal culpability and broke new grounds in international legal
jurisprudence, this research finds that this ongoing absence of gender con-
sciousness continues to shape the ongoing reluctance in the international
criminal sphere and prevent potential cases of rape and sexual violence
from being investigated and prosecuted as acts of genocide.

Laying the Foundation: Early Developments in Criminalizing War-time Rape
and Sexual Violence

In the context of armed conflict, there are several bodies of law that ad-
dress sex-based crimes, and there are substantial areas of overlap and differ-
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ences between them, as each provide specific protections. First, IHL is
evoked only when an active conflict emerges. Crimes against humanity
and genocide however do not need a connection to war in order to be
prosecuted (unless the enabling legislation imposes the connection as a ju-
risdictional requirement).'® While IHL and international human rights
law (IHRL) both forbid slavery and torture, the remedy question depends
completely on which body of law is being applied.!! Like IHL and IHRL,
ICL also prohibits the use of torture and slavery. Treaties such as the Geno-
cide Convention explicitly impose criminal sanctions for its violation.!?

A historical process-tracing of IHL is crucial for understanding how legal
jurisprudence of wartime sexual violence has evolved in the international
system. The earliest recognition of wartime sexual violence appears in the
warrior codes in the first century, which focused on a surprisingly large
spectrum of those presumed innocent—children, women, farmers, priests,
merchants and scholars.’3 The rationale for sparing them from the vio-
lence of warfare was not however based on contemporary understandings
of human rights protection, but rather for the strategic purposes of ensur-
ing that civilian activities such as economic production remained uninter-
rupted and that society largely remained functional as a cohesive political
unit.'* However political exigencies determined necessary for a decisive
military victory meant that sovereign rulers could exploit the exemption
loophole prohibiting the use of sexual violence against civilians granted to
sovereign leaders. This was demonstrated multiple times during periods of
warfare when lootings, killings, pillaging and rape were sanctioned in the
event the enemy did not surrender to invading forces.!S

10 Ibid.

11 Ibid.

12 See Convention on the Prevention and Punishment of the Crime of Genocide, adopted
on December 9, 1948, https://Treaties.Un.Org/Doc/Publication/Unts/Volume%20
78/Volume-78-1-1021-English.Pdf (accessed April 10, 2018). However, despite a
legal obligation to act in the face of genocide, it has been ignored in a variety of
cases such as Cambodia and Bangladesh, which in recent years established a hy-
brid and a local court respectively to try individuals of war crimes, crimes against
humanity and genocide, and in the case of the Rohingyas, to mention a few.

13 Sellers, “The Prosecution of Sexual Violence in Conflict.”

14 Brownmiller, Against Our Will; Theodor Meron, “Shakespeare’s Henry the Fifth
and the Law of War,” The American Journal of International Law 86.1 (1992), 1-45.

15 For instance, the 12th century Arab historian, Ibn Al-Athir recounts that the sack-
ing of Constantinople under Greek rule in 1204, was among the most destructive
acts of the Middle Ages. The Franks rampaged the city, looted and destroyed art,
defiled Orthodox churches, killed clergy, and raped Greek nuns cloistered in
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In 1385, Richard II of England proclaimed several Articles of War in
which he decreed, ‘that none be so hardy as to ... force any woman, upon
pain of being hanged.”'® Additionally in the 1300s, Italian lawyer Lucas de
Penna argued that wartime rape should be punished as severely as peace-
time rape;!” in 1474, Sir Peter Hagenbach was tried and sentenced to death
by an international military court for war crimes, including rape, commit-
ted by his troops.!® In the 1500s, jurist Alberico Gentili argued that the use
of rape during wartime was unlawful even if there were female combat-
ants.'” In The Law of War and Peace, 17" century jurist Hugo Grotius ar-
gued that rape in warfare is impermissible because it breaks down the dis-
tinction between man and animals, and ‘Christians’ and ‘barbarians,” ulti-
mately challenging the maintenance of a social order.?? Each of these ex-
amples illustrate that long before IHL was codified, the use of rape during
wartime was prohibited by existing customary international law,?! i.e. law
that is legally binding irrespective of whether states are parties to the docu-
ment of the time.?? Despite such scholarly writings, violations of de jure
legal proscription of the use of various forms of sexual violence were com-
mon given societal understandings of women as legitimate spoils of war
along with livestock and chattel, and consequently often used as induce-
ments to wage war with the goal of being able to have unrestricted sexual
access to those who were vanquished.?* This was certainly true during the
Middle Ages and the Crusades, and was just as prominent during the peri-
od of western exploration and colonization, when conquest and pillage of

monasteries. Amin Maalof, Les Croisades Vues Par Les Arabes (Paris, France: jai Lu,
1983).

16 Brownmiller, Against Our Will.

17 Richard Shelly Hartigan, The Forgotten Victim: A History of the Civilian (Chicago,
Illinois: Precedent Publishing, 1982).

18 William Parks, “Command Responsibility for War Crimes,” Military Law Review
62 (1973), https://www.Loc.Gov/Rr/Frd/Military_Law/Military_Law_Review/Pdf-
Files/27508F~1.Pdf (accessed April 11, 2018); Meron, “Shakespeare’s Henry the
Fifth And The Law of War.”

19 Alberico Gentili, De Jure Belli Libri Tres (Oxford: Clarendon Press, 1933), 258-259.

20 Hugo Grotius, On the Law of War and Peace, ed. Stephen C. Neff (Cambridge:
Cambridge University Press, 2012).

21 This discussion does not consider other legal traditions, particularly those consid-
ered non-western, where the use of rape and sexual violence in war is also forbid-
den.

22 Customary International Law is derived from state practice based on opinion juris
(a sense of legal obligation).

23 Askin, “Prosecuting Wartime Rape.”
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indigenous territories were seen to be justifiable measures to spread Chris-
tian values and promote racial superiority amongst ‘primitive’ nations.

It was not until the late 1800s that specific prohibitions against wartime
rape and sexual violence became codified to become the modern iteration
of the framework of IHL. A notable number of documents are important
in this development. First, the Lieber Code signed by President Lincoln on
April 24, 1863 following the Civil War (also known as Instructions for the
Government of Armies of the United States in the Field, General Order
No. 100, or Lieber Instructions) aimed at codifying customary internation-
al law, deemed certain behavior as being acts of ‘wanton and unnecessary
violence,” and therefore prohibited their commission at all ranks in the
Union Army. Specifically, Article 37 which governs the administration of
occupied territory, stated that ‘the United States acknowledge and protect,
in hostile countries occupied by them, religion and morality; strictly pri-
vate property; the persons of the inhabitants, especially those of women [em-
phasis added by author]; and the sacredness of domestic relations.”* Arti-
cle 44 of the Lieber Code prohibited the use of ‘all rape’® in the context of
warfare.2¢ Moreover, the Code’s Article 47 states: ‘Crimes punishable by all
penal codes, such as arson, murder ... and rape, if committed ... are not
only punishable as at home, but in all cases in which death is not inflicted,
the severer punishment shall be preferred.”?” Article I of the Annex to the
II Hague Convention of July 1899 has only one single reference that vague-
ly and indirectly prohibits sexual violence as a violation of family honor,
when stating that belligerents need to ‘conduct their operations in accor-
dance with the laws and customs of war;’?8 as does Article 46 of the IV

24 Article 37, General Orders No. 100: The Lieber Code, Instructions for the Gov-
ernment of Armies of the United States in the Field, April 24, 1863, http://Avalon.
Law.Yale.Edu/19th_Century/Lieber.Asp#Sec2 (accessed April 12, 2018).

25 Article 44 of the Lieber Code states: “All wanton violence committed against per-
sons in the invaded country, all destruction of property not commanded by the
authorized officer, all robbery, all pillage or sacking, even after taking a place by
main force, all rape, wounding, maiming, or killing of such inhabitants, are pro-
hibited under the penalty of death, or such other severe punishment as may seem
adequate for the gravity of the offense. A soldier, officer or private, in the act of
committing such violence, and disobeying a superior ordering him to abstain
from it, may be lawfully killed on the spot by such superior.” Supra note 24.

26 Article 44, ibid.

27 Article 47, ibid.

28 Article 1, Annex to the Convention Regulations Respecting the Laws and Cus-
toms of War on Land, Section I On Belligerents, Chapter I: The Qualifications of
Belligerents, http://Avalon.Law.Yale.Edu/20th_Century/Hague04.Asp#Artl
(accessed April 12, 2018).
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Hague Convention of 1907 (the foundation of which was laid by the
Lieber Code);? this mention, sub silencio, has been interpreted to mean the
prohibition of the commission of all war crimes, including rape.3°

Although the original Geneva Conventions were in force during World
War I, they did not extend protection to civilians. However, as mentioned
above, Article 46 in the Regulations to the IV Hague Convention of 1907
has relevance to rape during wartime in terms of its prohibition. While no
war crimes tribunal was established when WWI ended, the major Allied
powers established the 1919 War Crimes Commission to investigate crimes
and make recommendations about the appropriate level of punishment for
accused Axis war criminals. What emerged was a report created by the War
Crimes Commission, which listed 32 non-exhaustive violations of the laws
and customs of war that had been committed by the Axis powers.?! In it,
two of the enumerated offenses that were deemed as punishable offenses
were ‘rape’ and the ‘abduction of girls and women for the purpose of
forced prostitution.’?? In addition, while rape and sexual violence is not
clearly stated in the 1929 Geneva Convention that was drafted in the
decade following World War I, its Article 3 stated that ‘prisoners of war are
entitled in all circumstances to respect for their persons and their honor.
Women shall be treated with all the regard due to their sex ...”33 While
these developments were important milestones, invocations of honor with
regard to sexual violence indicate that there was systemic implicit and ex-
plicit paternalism underlying the need to protect women from such

29 Article 46, Annex to the Convention: Regulations Respecting the Laws and Cus-
toms of War on Land — Section III: Military Authority Over the Territory of the
Hostile State — Regulations, Convention (IV) Respecting the Laws and Customs
of War on Land and Its Annex: Regulations Concerning the Laws and Customs of
War on Land. The Hague, October 18, 1907, https://Ihl-Databases.Icrc.Org/Applic
/Thl/ThL.Nsf/Article.Xsp?Action=Opendocument&Documentid=E719FBF0283E98
E3C12563CD005168BD (accessed April 12, 2018).

30 Sellers, “The Prosecution of Sexual Violence In Conflict.”

31 Askin, “Prosecuting Wartime Rape.”

32 Law reports of trials of war criminals, vol. xiii, United Nations War Crimes Com-
mission Office, 1949, https://www.Loc.Gov/Rr/Frd/Military_Law/Pdf/Law-Report
s_Vol-13.Pdf (accessed April 12, 2018).

33 Article 3, Part I Convention Relative to the Treatment of Prisoners of War. Gene-
va, July 27, 1929, International Committee of the Red Cross, https://Ihl-Databases
Jcrc.Org/Applic/Ihl/ThL.Nsf/Article. Xsp?Action=Opendocument&Documentid=1
3B15ED405C8DE78C12563 (accessed April 12, 2018).
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crimes,** and the long-standing assumption that women were ultimately
the property of men.?* Till today, although rape is prohibited under inter-
national law, since it is not specifically designated as an international
crime, it has to be subsumed within an established international crime
such as genocide, crimes against humanity, or war crimes, in order to be
prosecuted in an international criminal tribunal.3

The Nuremberg and Tokyo Trials: Rape and Sexual Violence as Violations of
IHL

The Nuremberg Trial

World War II resulted in unprecedented destruction, where countless
women, men and children were tortured, starved, forced into slave labor
and murdered. Both across Europe and the Asia-Pacific, women and girls
were also specifically targeted for sexual slavery, rape and other forms of
sexual violence. The end of WWII was the first time there was an effort to
acknowledge and respond to the various violations of THL that existed at
the time, resulting in the drafting of the London Charter (Nuremberg
Charter) and the Tokyo Charter. The first was instrumental in the estab-
lishment for the rules and procedures governing the International Military
Tribunal (IMT) with the mandate to try prominent individuals of the Nazi
party (the Nuremberg Trials) while the Tokyo document laid the founda-
tions for the creation of the International Military Tribunal for the Far
East (IMTFE), i.e. the Tokyo Trials or the Tokyo War Crimes Tribunal.
Both summarily laid out jurisdiction over war crimes (condemned in The
Hague Conventions of 1899 and 1907), namely the violations of the laws
and customs of war, crimes against humanity, and crimes against peace.
However, the focus of both trials was the prosecution of those who

34 “The Protection of ‘Family Honour And Rights’ is a euphemism of the time [of
The Hague Convention] that encompasses a prohibition of rape and sexual as-
sault, and this provision is mandatory.” M. Cherif Bassiouni, Crimes Against Hu-
manity (Cambridge, NY: Cambridge University Press, 2011), 428. Kelly D. Askin
also notes that the rape of Belgian women by German soldiers during the WWI
was referred to as “outrages upon the honor of women.” Askin, “Prosecuting
Wartime Rape,” 300.

35 Jane Dowdeswell, Women on Rape (New York, NY: Harper Collins, 1986).

36 Daniela De Vito, Rape, Torture and Genocide: Some Theoretical Implications (Haup-
pauge, N.Y.: Nova Science Publishers, 2011).
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launched an aggressive war, and the issue of rape and sexual violence was
largely marginalized.3” For instance, while Nuremberg tried 22 Nazi war
criminals, the Charter itself did not explicitly mention any form of sexual
violence despite extensive verified reports of such violations having taken
place during the period of war and occupation.’® The Nuremberg trial
records however did contain extensive evidence of sexual violence, and one
could argue sex-related crimes were included as evidence of the atrocities
prosecuted.?® Two specific developments are relevant here. First, Nurem-
berg implicitly recognized sexual violence as torture:

Many women and girls in their teens were separated from the rest of
the internees ... and locked in separate cells, where the unfortunate
creatures were subjected to particularly outrageous forms of torture.
They were raped, their breasts cut off ...40

[W]omen were subjected to the same treatment as men. To the physi-
cal pain, the sadism of the torturers added the moral anguish, especial-
ly mortifying for a wo- man or a young girl, of being stripped nude by
her torturers. Pregnancy did not save them from lashes. When brutali-
ty brought about a miscarriage, they were left without any care, ex-
posed to all the hazards and complications of these criminal abor-
tions.*!

Second, the Nuremberg Charter’s Article 6(c) provided a clear definition
of crimes against humanity, which is today credited for laying down the
critical foundation for the laws that now prohibit rape and sexual vio-

37 Askin, “Prosecuting Wartime Rape.”

38 For arguments on the grounds available for trying gender-based sex crimes if the
political will was available, see Kelly D. Askin, War Crimes Against Women: Prose-
cution in International War Crimes Tribunals (Leiden, Netherlands: Martinus Ni-
jhoff Publishers, 1997), 129-163. Robertson argues that a significant reason why
the allies refused to indict Nazi war criminals for sexual violence was because
their troops themselves committed systematic rape and tolerated such crimes par-
ticularly during the Russian military advance on Germany. Geoffrey Robertson,
Crimes Against Humanity: The Struggle for Global Justice (New York, NY: The New
Press, 1999).

39 Trial of the major war criminals before the International Military Tribunal [here-
inafter IMT docs], Nov. 14, 1945 to Oct. 1, 1946, vol. 2, transcript at 139; vol. 6,
transcript at 211-214, 404-407; vol. 7, transcript at 449-467; vol. 10, transcript at
381.

40 For some examples of documentation of sexual violence by the Tribunal, see e.g.
vol. 2, transcript at 139; vol. 6, transcript at 211-214, 404-407; vol. 7, transcript at
449-467; vol. 10, transcript at 381, IMT docs.

41 1Ibid. Also see vol. 7, transcript at 494, IMT docs.
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lence.*? In particular, Control Council Law No. 10, which was adopted by
the occupying powers in Germany and served as the basis for later prosecu-
tions of German military and civilian personnel at Nuremberg and else-
where, is worth noting given it was the first time rape was listed as a crime
against humanity. According to Niarchos, this law established three critical
principles: ‘(1) rape on a wide scale could be prosecuted as a war crime; (2)
crimes of sexual violence committed during peacetime could constitute
crimes against humanity; and (3) responsibility for such crimes could not
be limited to military personnel and ... liability could attach to persons oc-
cupying other key positions.” Despite this, Askin notes, there was no
mention of either ‘rape’ or ‘women’ in Nuremberg’s 42-volume set of tran-
scripts or in its 732-page index.** Nevertheless in the trials of Nazi collabo-
rators such as medical professionals who conducted medical experiments
on human beings, and concentration camp guards under whose authority
grave crimes were committed, the use of reproductive crimes, castration,
forced sterilization and forced abortions were mentioned.*

The Nuremberg trials were monumental in terms of their contribution
to how wartime rape and sexual violence, in particular, and violations of
IHL in general, are understood today. First, Nuremberg established the
fact that ‘it is not essential that a crime be specifically defined and charged
in accordance with a particular ordinance, statute, or treaty if it is made a
crime by international convention, recognized customs and usages of war,
or the general principles of criminal justice common to civilized nations
generally.*¢ Second, they resulted in the establishment of the 1950

42 Article 6 (C) Nuremberg Trial Proceedings, vol. 1, Charter of the International
Military Tribunal, http://Avalon.Law.Yale.Edu/Imt/Imtconst.Asp#Art6 (accessed
April 12, 2018).

43 Catherine N. Niarchos, “Women, War and Rape: Challenges Facing the Interna-
tional Tribunal for the Former Yugoslavia,” Human Rights Quarterly 17.4 (1995),
140.

44 Askin, “Prosecuting Wartime Rape.”

45 See, for instance, U.S. V. Karl Brandt, Et Al: The Doctors’ Trial (On Forced Steriliza-
tion), NMT Case I, http://Nuremberg.Law.Harvard. Edu/Nmt_1_Intro (accessed
April 12, 2018); U.S. V Pohl Et Al: The Indictment (on sterilization and castration),
http://Avalon.Law.Yale.Edu/Imt/Indict4.Asp (accessed April 12, 2018) U.S. V
Gretfelt et. al, Case No. 8, International Military Tribunal (IMT), https://www.Leg
al-Tools.Org/Doc/75ac90/Pdf/(accessed April 12, 2018).

46 U.S. V List Er Al , Opinion and Judgement of Military Tribunal V, the Trials of
War Criminals Before the International Military Tribunal, Nuremberg, Novem-
ber 14, 1945-October 1, 1946, 1239 (Commonly Known as the Hostage Case),
http://www.Worldcourts.Com/Imt/Eng/Decisions/1948.02.19_United_States_V_L
ist1.Pdf (accessed April 12, 2018).
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Nuremberg Principles issued by the UN International Law Commission
(ILC), which in turn laid the foundations for developments in ICL.#” To-
day, there is broad consensus that serious violations of the Geneva Conven-
tions, its grave breaches, Common Article 3, and torture, inhuman or cruel
treatment including rape can carry criminal liability and be punished as
crimes of war. Third, it was in an international instrument in the Nurem-
berg Charter which first used the term ‘crimes against humanity’*® to pros-
ecute Nazi leaders for the gross atrocities committed against certain mem-
bers of the civilian population, including German citizens during WWIIL.
In short, Nuremberg established the concept of ‘crimes against humanity,’
which has brought war crimes under a different light in international law,
and under the scope of human rights. However, the concept of genocide
had not been developed and operationalized during the time of the
Nuremberg trial, and consequently, rape and sexual violence as a specific
strategy to destroy a racial, ethnic, national or religious group was not rec-
ognized.

47 Principles of International Law Recognized in the Charter of the Nuremberg Tri-
bunal and in the Judgment of the Tribunal with Commentaries, (‘Nuremberg
Principles’), International Law Commission, 1950, vol. ii, http://Legal.Un.Org/Ilc/
Texts/Instruments/English/Commentaries/7_1_1950.Pdf (accessed April 12,
2018).

48 The IMT, IMTFE, CCL10, ICTY, ICTR, And ICC Statutes Or Charters have de-
fined the scope of the crime differently. However, in essence, a crime against hu-
manity consists of an inhumane act (typically a series of inhumane acts such as
murder, rape, and torture) committed as part of a widespread or systematic attack
that is directed against a civilian population. It can consist of crimes committed
by a state against its own citizens and often has a discriminatory purpose. In prac-
tice, persecution and extermination appear to be the most common manifesta-
tions of crimes against humanity, and this coupling often results in genocide
charges as well. See, for instance, Leila Sadat, The International Criminal Court and
the Transformation of International Law: Justice for the New Millennium (Leiden, The
Netherlands: Martius Nijhoff Publishers, 2002); Theodor Meron, “Rape As A
Crime Under International Humanitarian Law,” The American Journal of Interna-
tional Law 87.3 (1993), 424-428; Kelly D. Askin, War Crimes Against Women: Prose-
cution in International War Crimes Tribunals (Leiden, The Netherlands: Martius
Nijhoff Publishers, 1997), 344-348.
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The International Military Tribunal for the Far East (IMTFE) or the Tokyo
Trials

While the contributions of Nuremberg with regard to recognizing rape
and sexual violence as war crimes and crimes against humanity are critical,
it is important to recognize the legacy of the IMTFE, which was created
through a special proclamation by General Douglas MacArthur to try lead-
ers of the Empire of Japan for joint conspiracy to wage war, commission of
crimes against humanity, and failure to prevent atrocities at the command
level. Like the Nuremberg Charter, its platform did not enumerate rape or
sexual violence as specific crimes committed against a civilian popula-
tion.#’ In fact, as Askin observes, rape was only included under the sub-
heading ‘atrocities’ in the five supplementary indexes to the 22-volume set
documenting the Tokyo Trial,** representing a very minute portion of the
number of times rape and sexual violence were included in the IMTFE
transcripts.’! However, ‘rape’ and the ‘abduction of girls and women for
the purpose of enforced prostitution’ appeared high on the list alongside
other egregious war crimes.’> Unfortunately, at the IMTFE, no enforced
prostitution was recorded and no rape victims were called to testify.’3 The
Tokyo Indictment did however characterize the rape of civilian women
and medical personnel as ‘inhumane treatment,” ‘mistreatment,” ‘ill-treat-
ment’ and a ‘failure to respect family honor and rights,” and prosecuted
these crimes under the 'Conventional War Crimes' provision in the Char-

49 Charter of the International Tribunal for the Far East, January 19, 1946, Http://w
ww.Un.Org/En/Genocideprevention/Documents/Atrocity-Crimes/Doc.3_1946%2
0Tokyo%20Charter.Pdf (accessed April 12, 2018).

50 Askin, “Prosecuting Wartime Rape.”

51 For some examples of documentation of sexual violence by the IMTFE see, vol. 2,
transcript at 2568-2573, 2584, 2593-2595, 3904-3944, 4463-4479, 4496-4498,
4501-4536, 4544, 4559, 4572-4573, 4594, 4602, 4615, 4638, 4642, 4647; vol. 6,
transcript at 12521-12548, 12995, 13117, 13189, 13641-13642, 13652; transcripts
of the proceedings and documents of the IMTFE Judgement https://Www.Legal-T
ools.Org/En/Browse/Ltfolder/0_29706/ (accessed April 12, 2018).

52 Yves Sandoz, “The History of the Grave Breaches Regime,” Journal of International
Criminal Justice 7.4 (2009), 667—-668.

53 Ustinia Dolgopol, “Knowledge and Responsibility: The Ongoing Consequences
of Failing to Give Sufficient Attention to the Crimes against the Comfort Women
in the Tokyo Trial,” Beyond Victor’s Justice? The Tokyo War Crimes Trial Revistted,’
ed. Yuki Tanaka, Tim Mccor-Mack and Gerry Simpson (Leiden, The Netherlands:
Brill Publishers, 2011), 248-255.
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ter.’* Correspondingly charges were brought against defendants for war
crimes committed during the Nanjing invasion under the 1907 Hague
Convention IV and 1929 Geneva Convention, when horrific atrocities
were perpetrated against women and girls during the six-week invasion of
the city.’> In total, the Tokyo Trials charged 28 Axis personnel with
charges of rape and sexual violence to a limited extent and in conjunction
with other crimes.’® Most notably, under the provision of failure to pre-
vent atrocities and punish offenders under their command, which may be
interpreted as a critical issue of command or superio’ responsibility, Gener-
al Iwane Matsui, Commander Shunroku Hata and Foreign Minister Koki
Hirota were found guilty of crimes—including that of rape.’’

Despite this significant breakthrough and the fact that the Allies had
volumes of evidence about the establishment and operation of the ‘com-
fort stations,”® there was no attempt to recognize the criminal nature of
the widespread use of rape and sexual violence by Japanese forces and to
pursue accountability for the over two thousand ‘comfort’ women who
were kidnapped, rounded up, coerced, lured, tricked and sold into prosti-
tution to be used by the Japanese military as sexual outlets during the Asia-
Pacific War.>?%° Neither were any charges brought for the mass rapes of ap-

54 Askin, “Prosecuting Wartime Rape.”
37. Ibid.

55 Nicola Henry, “Memory of an Injustice: The ‘Comfort Women’ and the Legacy of
the Tokyo Trial,” Journal of Asian Studies Review 37.3 (2013), 362-380.

56 Richard J. Goldstone and Estelle A. Dehon, “Engendering Accountability: Gender
Crimes under International Criminal Law,” New England Journal of Public Policy
19.1 (2003), 121-145; Sellers, “The Prosecution of Sexual Violence in Conflict,”
228.

57 Mike Ellis, “Breaking the Silence: Rape as an International Crime,” Case Western
Reserve Journal of International Law 28.3 (2006-2007), 225-227.

58 Dolgopol, “Knowledge and Responsibility;” Rumi Sakamoto, “The Women’s In-
ternational
War Crimes Tribunal on Japan’s Military Sexual Slavery: A Legal and Feminist
Approach to the ‘Comfort Women’ Issue,” New Zealand Journal of Asian Studies
3.1 (2000), 49-58.

59 The ‘comfort stations’ were run by private operators that were supervised and
maintained by the Japanese military, or run directly by the Japanese military. For
more information about ‘comfort stations’ see Yoshimi Yoshiaki, Comfort Women:
Sexual Slavery in the Japanese Military during World War II, (trans.) Suzanne
O’Brien (New York, NY: Columbia University Press, 2002).

60 Henry, “Memory of an Injustice.” It is unlikely that the prosecution of sexual slav-
ery at the Tokyo Trials would have helped to clarify the parameters of what exact-
ly constitutes sexual slavery, or the distinction between enforced prostitution as a
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proximately 100 Mapanique women in the Philippines in 1944.61 How-
ever, some Japanese defendants were convicted of ‘enforced prostitution’
for forcing Dutch women into sexual servitude for the Japanese military
during the war crimes trials in Batavia (Jakarta).%? In addition, General To-
moyuki Yamashita, commander of the 14% Area Army of Japan was
charged with the failure to control his troops who had committed
widespread rape, murder, and pillage in Manila during the war.%> Despite
his insistence that his troops were disorganized and he could not be held
responsible for failing to control all under his authority,% the Commission
concluded that intentional ignorance could not be accepted as an explana-
tion for the dereliction of official duty, that Yamashita was criminally re-
sponsible for failure of command responsibility and deserving of the death
penalty.®S Conclusively then, while the Nuremberg and Tokyo trials were
limited in the systematic prosecution of rape and sexual violence during
WWII, their official recognition of such crimes as violations of the existing
IHL at the time could be seen to lay the foundation for the developments
that followed in the criminalization of rape and sexual violence during
war. It is to this discussion that the chapter now turns.

war crime and as an example of gendered structural violence. See C. Sarah Soh,
The Comfort Women: Sexual Violence and Postcolonial Memory in Korea and Japan
(Chicago, Illinois: University of Chicago Press, 2009).

61 Sakamoto, “The Women’s International War Crimes Tribunal on Japan’s Military
Sexual Slavery;” Judgement on the Common Indictment and the Application for
Restitution and Reparation (The Hague, The Netherlands, December 4, 2001),
91-95, http://wwwl.Jca.Apc. Org/Vaww-Net-Japan/English/Womenstri-
bunal2000/Judgement.Pdf (accessed April 12, 2018).

62 See, for instance, Trial of Washio Awochi, Case No. 76, Netherlands Temporary
Court-Martial at Batavia where a Japanese hotel/club/restaurant manager was
found guilty of the war crime of enforced prostitution for forcing Dutch women
into sexual servitude in his club between 1943-1945 (Judgment Delivered on Oc-
tober 25, 1946), http://www.Worldcourts.Com/Imt/Eng/Decisions/1946.10.25_Ne
therlands_V_Awochi.Pdf (accessed April 12, 2018).

63 See In Re Yamashita, 327 U.S. 1 (1946), Justia, US Supreme Court, https://Suprem
e.Justia.Com/Cases/Federal/Us/327/1/Case.Html (accessed April 12, 2018).

64 Askin, “Prosecuting Wartime Rape.”

65 See supra note 61.
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The Probibition of Wartime Rape and Sexual Violence: Additional Sources
The Geneva Conventions and its Additional Protocols

The systematic and willful slaughter and persecution of millions of civil-
ians during WWII exposed the limitations of the protections offered by the
original Geneva Conventions and underscored the need for their signifi-
cant revision.®® The 1949 Geneva Conventions broke new grounds in pro-
viding protections to those hors de combat (‘out of action’) such as the ship-
wrecked, sick, the wounded, prisoners of war, and to civilians during
wartime. This development, particularly relating to the Fourth Conven-
tion is extremely significant—given that the 1949 Geneva Conventions are a
core constituent of contemporary conventional international law and are
also part of universal customary law. The International Council of Women
and the International Federation of Abolitionists were responsible for the
inclusion of Article 27 of the Geneva Convention, which emphasizes the
need for ‘respect for fundamental rights, honor, family rights, religious
convictions and practices, manners and customs, humane treatment and
non-discrimination.®” Article 27 also grants special protection to women,
prohibiting ‘any attack on their honor, in particular against rape, enforced
prostitution, or any form of indecent assault,”®® and recognizes the specific
kinds of violations that women have been subjected to during war includ-
ing being forcibly entered into brothels and contaminated with venereal
diseases.”? The Convention however, stopped short of including rape as
among the grave breaches listed in Article 1477° and the travaux prépara-
toires do not indicate whether such crimes were considered for inclusion

66 The 1864 Geneva Convention was revised and expanded in 1906 and 1929. The
1949 Conventions supercede the earlier documents.

67 International Committee of the Red Cross (ICRC), https://Ihl-Databases.Icrc.Org/
Applic/Ihl/Thl.Nsf/Vwtreaties1949.Xsp (accessed April 12, 2018).

68 Article 27, Convention (IV) Relative to the Protection of Civilian Persons in Time
of War. Geneva, August 12, 1949, International Committee Of The Red Cross
(ICRC), https://Ihl-Databases.lcrc.Org/Applic/Ihl/Thl.Nsf/1a13044f3bbbSb8ec1256
3fb0066£226/251792620578ad49¢12563cd0042b949 (accessed April 12, 2018).

69 Ibid.

70 ‘Grave breaches’ are the most serious international crimes which states are obli-
gated to both prohibit and prosecute.
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among the grave breaches, although it has been argued that rape could be
included among the grave breaches by implication.”!

The Geneva Convention’s Additional Protocols I and II, which entered
into force on June 8, 1977 also broke new grounds with regard to the use
of rape during wartime. Article 76(1) of Additional Protocol I, which ap-
plies to situations of international conflict, explicitly prohibits ‘rape,
forced prostitution and any other form of indecent assault,””? although it
also does not include either rape or sexual violence among the grave
breaches, which means it does not provide the pursue-and-prosecute obli-
gation.”® Article 4(2)(e) of Protocol II, which explicitly governs conduct
during non-international armed conflict, prohibits ‘{outrages upon person-
al dignity, in particular humiliating and degrading treatment, rape, en-
forced prostitution and any form of indecent assault;7# but is restricted in
force because of the limited number of states that are parties to it.”S How-
ever, in both instances, rape is associated with crimes of honor and dignity
rather than being characterized as a crime of violence, clearly highlighting
the fact that when it came to issues of sexual violence, IHL was still domi-
nantly informed by patriarchal norms.

ICL, IHRL, Customary Law and Wartime Rape and Sexual Violence
In addition to the developments in THL, the substantive changes Geneva

Conventions and the drafting of Additional Protocols I and II, both ICL
and IHRL now provide certain protections to civilians during armed con-

71 Sellers, “The Prosecution of Sexual Violence,” 9. See also Patricia Viseur Sellers,
“Sexual Violence and Peremptory Norms: the Legal Value of Rape,” Case Western
Reserve Journal of International Law 34.3 (2002), 298.

72 Article 76 (1), Protection of Women, Protocol Additional to the Geneva Conven-
tions of 12 August 1949, and Relating to the Protection of Victims of Internation-
al Armed Conflicts (Protocol I), 8 June 1977, International Committee of the Red
Cross (ICRC), https://Thl-Databases.lcrc.Org/Applic/Ihl/Ihl.Nsf/1a13044f3bbbSb8
€c12563fb0066f226/933d8e¢1a38f44530c12563cd00436bc5 (accessed April 12,
2018).

73 Ibid.

74 Article 4 (2) (E) Protocol Additional to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of Non-International Armed Con-
flicts (Protocol II), Office of the United Nations High Commissioner for Human
Rights (UNHCHR), http://www.Ohchr.Org/EN/Professionalinterest/Pages/Protoc
olii.Aspx (accessed April 12, 2018).

75 Sellers, “Sexual Violence and Peremptory Norms,” 299.
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flicts, including women and girls, some of which overlap. For instance,
post WWII, rape gained recognition as an international crime, including as
a crime against humanity as a result of the incorporation of international
crimes into national military codes and national legislation.”® Both
IHRL and IHL now prohibit torture and slavery, although the means and
process of redress differ, with the latter requiring a connection to armed
conflict.”” Today, ICL includes slavery and torture as serious violations,
and serious human rights and IHL violations constitute international
crimes.”®

It is important to note that the non-derogable principle in IHRL and
the protections they offer to civilians mean they cannot be suspended even
in the context of armed conflict or a public emergency. For instance, Uni-
versal Declaration of Human Rights (UDHR), the International Covenant
on Civil and Political Rights (ICCPR) both promises protections and up-
holds the principle of non-derogability when it comes to torture, slavery,
and inhuman and degrading treatment.”” In addition, Askin notes that
states are legally obligated to protect children from all forms of sexual as-
sault and torture and respect IHL under the Convention on the Rights of
the Children (CRC).%° The use of torture is also prohibited by the Conven-
tion Against Torture (CAT) even under exceptional circumstances, includ-
ing ‘a state of war, a threat of war, internal political instability or any other
public emergency, may be invoked as a justification of torture.’8! Extreme-
ly important for the issue of wartime rape and sexual violence, are the pro-

76 Sellers, “The Prosecution of Sexual Violence In Conflict.”

77 See e.g. Prosecutor V. Kunarac Et. Al Judgement, (IT-96-23 & 23/1), February 22,
2001, at paras 467-497. The Trial Chamber concluded that the definition of tor-
ture under IHL does not comprise the same elements as the definition of torture
generally applied under HRL.

78 See, e.g. The Princeton Principles on Universal Jurisdiction, Princeton University
Program In Law And Public Affairs, University of Minnesota, 2001, http://Hrlibra
ry.Umn.Edu/Instree/Princeton.Heml (accessed April 12, 2018).

79 Articles 7-8, International Covenant on Civil and Political Rights (ICCPR), De-
cember 16, 1966; entered into force on March 23, 1976, Office of the High Com-
missioner for Human Rights (OHCHR), Http://www.Ohchr.Org/En/Professionali
nterest/Pages/Ccpr.Aspx (accessed April 15, 2018).

80 Articles 19, 34, 37, 39, Convention on The Rights of the Child (CRC), November
20, 1989; entered into force September 2, 1990, Office of the High Commissioner
for Human Rights (OHCHR), http://www.Ohchr.Org/EN/Professionalinterest/Pa
ges/CRC.Aspx (accessed April 15, 2018).

81 Article 2 (2), Convention Against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment, December 10, 1984; entered into force June 26,
1987.
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tections provided by the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) which clearly prohibit discrim-
ination and disparaging treatment on the basis of sex, which has been in-
terpreted to include violence against women.?? The Declaration on Elimi-
nation of Violence Against Women (EVAW) now provides protections for
women against all forms of violence including sexual violence during
peacetime or armed conflict, in public and private spheres.®3 In terms of
regional protections, the Inter-American Convention on Violence$4 and
the Optional Protocol, which provides enforcements to ensure compliance
with CEDAW,85 and the Protocol to the African Charter on Human and
Peoples’ Rights of Women in Africa of 2003 (Maputo Protocol), which
prohibits violence against women and contains a number of provisions
aimed at protecting women from sexual violence, are especially notable.8¢
There are several other protections that need to be mentioned. First,
Common Article 2 to the 1949 Geneva Conventions clearly stipulates that
the provisions of conventions do apply during times of conflict.’” The
Martens Clause of The Hague Conventions asserts that fundamental hu-

82 Committee on the Elimination of Discrimination of Violence Against Women
(CEDAW), December 18, 1979; entered into force September 3, 1981, Office of
the High Commissioner for Human Rights (OHCHR), http://www.Ohchr.Org/E
N/Hrbodies/f CEDAW/Pages/Cedawindex.Aspx (accessed April 15, 2018).

83 Declaration on the Elimination of Violence Against Women, A/RES/48/104 De-
cember 20, 1993, http://www.Un.Org/Documents/Ga/Res/48/A48r104.Htm
(accessed April 15, 2018).

84 Inter-American Convention on the Prevention, Punishment and Eradication of
Violence Against Women ‘Convention Of Belem Do Para, Organization of
American States (OAS), June 9, 1994, http://www.Oas.Org/Juridico/English/Treati
es/A-61.Html (accessed April 15, 2018).

85 Optional Protocol to the Convention on the Elimination of All Forms of Dis-
crimination
Against Women, GA Res. A/54/4, 54th Sess., Supp. No. 4, U.N. Doc. A (01)/R3,
October 6, 1999; entered into force December 22, 2000. The Optional Protocol
has a communications procedure that allows women to submit claims for viola-
tion of the Women's Convention. It also has an inquiry procedure which enables
the CEDAW committee to initiate inquiries for gross violations when the state is
a party to the Women's Convention and the Optional Protocol.

86 Articles 3(4), 4(2), 11(3), 12(1)(C)(D), 13(C), 14(2)(C), 22(B), 23(B), Protocol to
the African Charter on Human and People's Rights on the Rights of Women in
Africa (Maputo Protocol), July 11, 2003; entered into force November 25, 2005,
http://www.Achpr.Org/Instruments/Women-Protocol/ (accessed April 15, 2018).

87 First, Second, Third and Fourth Geneva Conventions, Art.2. The Conventions
signed at Geneva on August 12, 1949, comprise of the Geneva Convention (I) for
the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
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man rights norms do not cease to be applicable during wartime.® Third,
today genocide, torture, slavery, war crimes, crimes against humanity and
sexual violence have reached the status of jus cogens (customary interna-
tional law), which means that they cannot be committed under circum-
stances in any place®? and except for war crimes, do not require either a
nexus to a conflict or a treaty ratification, meaning they can be prosecuted
on the basis of universal jurisdiction.”

Rape and Sexual Violence as Genocide: Establishing the Legal Framework

The term ‘genocide’ did not exist during the time of the WWII and neither
was it recognized as a legal crime during the time of the Nuremberg and
Tokyo trials. The concept in fact was coined by lawyer Raphael Lemkin in
1944 in his book, Axis Rule in Occupied Europe. Lemkin, inspired by his
knowledge of the large-scale orchestrated killing of the Armenians in the
1920s, the Assyrians in the Simele Massacre in Iraq in the 1930s, and the
experiences of the Holocaust, argued that the Jewish identity of the victims
were not emphasized when they were specifically targeted for ethnic
cleansing by the Nazi regime. He then created a definition for the kind of
heinous crime has the sole object of annihilating a nation or an ethnic

the Field, 6 U.S.T.3114, 75 U.N.T.S. 31 [hereinafter First Geneva Convention];
Geneva Convention (II) for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea, 6 U.S.T. 3217, 75 U.N.T.S. 85
[hereinafter Second Geneva Convention]; Geneva Convention (I) Relative to the
Treatment of Prisoners of War, 6 U.S.T.3316, 75 U.N.T.S. 135 [hereinafter Third
Geneva Convention]; Geneva Convention (IV) Relative to the Protection of Civil-
ian Persons in Time of War, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Fourth
Geneva Convention]. The 1949 Geneva Conventions supersede the 1864, 1906,
and 1929 Geneva Conventions.

88 The Martens Clause is found in several treaties relating to IHL. It is stated in the
preamble of the 1899 and 1907 Hague Conventions. It also appears in the Second
Additional Protocol to the Geneva Conventions as well as in the conventions
adopted after 1977. The clause is incorporated in the main body of the 1949 Gene-
va Conventions and the1977 Additional Protocols).

89 See, e.g. Jonathan I. Charney, “Universal International Law,” The American Jour-
nal of International Law
87.4 (1993), 529-551; Jordan J. Paust et al., International Criminal Law (Durham,
NC: Carolina Academic Press (4 edition), 2013).

90 Kelly D. Askin, “Prosecuting Wartime Rape.”
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group.”! Although Lemkin worked with the American team to prepare for
the Nuremberg trials, where he was able to get the term ‘genocide’ includ-
ed in the indictment against Nazi leadership, since its legality was not yet
established, and the verdict at Nuremberg did not cover peacetime attacks
against groups, only crimes committed in conjunction with an aggressive
war.”? Following four years of intense lobbying by Lemkin, on December
9, 1948, the UN approved of the Convention on the Prevention and Pun-
ishment of Genocide on December 9, 1948.

According to Article IT of the present convention, genocide includes any
of the following acts committed with intent to destroy, in whole or in part,
a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.”?

Furthermore, according to the Convention’s Article III, the following
crimes are punishable acts:

(a) Genocide;

(b) Conspiracy to commit genocide;

(c) Direct and public incitement to commit genocide;

(d) Attempt to commit genocide;

(e) Complicity in genocide.

Succinctly then, genocide is a different category from crimes against hu-
manity in that while the latter may be committed against either an individ-
ual or any civilian, the former must be committed against members of a spe-

91 Raphael Lemkin, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Gov-
ernment, Proposals for Redress (Foundations of the Laws of War) (New Jersey: The
Law Book Exchange, LTD, 1944), 79-82.

92 Coining a Word and Championing a Cause: The Story Of Raphael Lemkin, Holo-
caust Encyclopedia, United States Holocaust Memorial Museum, https://www.Us
hmm.Org/Wlc/En/Article.Php?Moduleid=10007050 (accessed April 20, 2018).

93 Convention on the Prevention and Punishment of the Crime of Genocide Ap-
proved and Proposed for Signature and Ratification or Accession by General As-
sembly Resolution 260 A (III) of December 9, 1948;
entry into force on January 12, 1951, in accordance with Article XIII, United Na-
tions Human Rights Office of the High Commissioner, http://www.Ohchr.Org/E
N/Professionalinterest/Pages/Crimeofgenocide.Aspx (accessed April 20, 2018).
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cific group with both the intent to destroy all or a part of protected group, and
the underlying offense must have at least a remote chance of ‘con-
tribut[ing] to the complete or partial destruction of the victim's group.”*
While crimes against humanity must be committed during armed conflict
or as part of a widespread or systematic attack, genocide could be planned
or committed on a large scale, or committed as an individual undertak-
ing.”S Furthermore, while crimes against humanity can only target civil-
ians, crimes of genocide may be committed against civilians or combatants.
Finally, genocide can be committed only against those who belong to
specifically protected groups characterized by their national, ethnic, racial
or religious identity.ss

The incorporation of analysis that examines why and how acts of sexual
violence are 