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Preface

It is with abundant pleasure that I introduce the volume before you, Con-
stitutional Issues of EU External Relations Law, edited by my colleagues
Professor Eleftheria Neframi and Dr Mauro Gatti.

As Dean of the Faculty of Law, Economics and Finance (FDEF), it is
always a source of great satisfaction to behold the end product of original
research conducted at the University of Luxembourg. The EUGIA project
(the European Union as Global International Actor and the Question of
Competence), coordinated by Professor Neframi and from which the ma-
jority of the contributions in this volume have emerged, provides a
sparkling example of our Faculty’s dynamic, international scientific orien-
tation.

The quality of the chapters herein, hinted at by the presence of eminent
academics as well as esteemed practitioners in the field of EU external ac-
tion, speaks for itself. The volume is sure to prove a rich addition to the
ongoing debates in said field and beyond, at a time when the very identity
of the European Union — both internally and in the wider world — remains
in a state of flux.

Indeed, the theme of the EU’s identity is present throughout this vol-
ume. Much has changed in the Union, and around the Union, since the
seminal ERTA case: the Union’s external relations now address a number
of issues, ranging from trade to anti-terrorism policy and international co-
operation in criminal matters. The enlargement of the EU’s sphere of ac-
tion raises novel issues in terms of the core principles on which the Union
is founded, including the attribution of competences and respect for Euro-
pean values. By focusing on recent developments in EU external relations,
the contributions to this volume offer precious insight into the main con-
stitutional challenges faced by the Union.
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Preface

Lastly, as Dean of the FDEF I wish to express my pride that it is Luxem-
bourg which has provided the forum for this important contribution to the
Union's external action debate, whilst extending my warmest congratula-
tions to my dear colleagues Professor Neframi and Dr Gatti for their suc-
cess in bringing together the voices which fill the pages that follow.

Professor Katalin Ligeti

Dean of the Faculty of Law, Economics and Finance,
University of Luxembourg

July 2018
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Introduction

Eleftheria Neframi and Mauro Gatti

The legal regime for the external relations of the European Union (EU) is
commonly acknowledged, in EU law literature, to be highly specific. Ex-
ternal relations are studied as a distinct field of action, in which the funda-
mental principles structuring the EU legal order find particular expres-
sion.! Moreover, external relations and action have their own place in the
Treaties: the Treaty on European Union (TEU), for example, defines the
status of the Common Foreign and Security Policy (CFSP)? and establish-
es external action as a proper mission of the Union,? with external action
objectives subject to a global approach,* while the Treaty on the Function-
ing of the European Union (TFEU) devotes an entire part to external ac-
tion covering external policies.> Furthermore, according to the case law of
the Court of Justice of the European Union (CJEU), specific requirements
in the field of the Union’s external action give a specific content to funda-
mental EU law principles, such as the principle of loyal cooperation.b

1 In addition to the abundant literature devoted to EU external relations, important
writings deal with the application of EU law principles in the field of the external
action of the Union. See, for example: M. Cremona (ed), Structural Principles in
EU External Relations Law (Oxford: Hart Publishing, 2018); R. Schiitze, T. Tridi-
mas (eds), Oxford Principles of European Union Law (Oxford: Oxford University
Press, 2018).

Title V of the TEU.

Article 3, paragraph 5, TEU.

Article 21 TEU.

Part Five of the TFEU concerns “the Union’s External Action”.

Unity in external representation, especially in the context of mixed agreements, re-
quires a reinforced duty of loyal cooperation between the Union and its Member
States. According to the Court of Justice, “it is essential to ensure close cooperation
between the Member States and the (Union) institutions, both in the process of
negotiation and conclusion and in the fulfilment of the commitments entered into.
That obligation to cooperate flows from the requirement of unity in the internation-
al representation of the (Union)”. Ruling of 14 November 1978, 1/78, Draft Con-
vention of the International Atomic Energy Agency on the Physical Protection of
Nuclear Materials, Facilities and Transports, EU:C:1978:202, paras 34-38; Opin-
ion of 19 March 1993, 2/91, Convention no. 170 of the International Labour Orga-

[o) NNV, IFE NNV )
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Eleftheria Neframi and Mauro Gatti

The Union’s ability to undertake external action is part of its identity.
“In its relations with the wider world”, the Union pursues an objective of
being a global actor’ beyond the specific policy objectives.® Nevertheless,
at the same time, “the Union's action on the international scene shall be
guided by the principles which have inspired its own creation, develop-
ment and enlargement™.® Besides, the Union “shall ensure consistency be-
tween the different areas of its external action and between these and its
other policies”.19

It follows that, in addition to the demand for substantive consistency,
which is an expression of the unity of the EU legal order in both its inter-
nal and external dimensions, the specific status of the external relations of
the Union must accommodate and be aligned with the fundamental princi-
ples of the EU legal order. Significant literature has already been dedicat-
ed to the balance between the specific features of the Union’s external ac-
tion and the need to respect the constitutional and institutional framework

nization concerning safety in the use of chemicals at work, EU:C:1993:106, para
36; Opinion of 15 November 1994, 1/94, Competence of the Community to Con-
clude International Agreements Concerning Services and the Protection of Intellec-
tual Property, EU:C:1994:384, para 108.

7 M. Cremona, “The Union as Global Actor: Roles, Models and Identity”, Common
Market Law Review 41, n°2 (2004), 553; R. Holdgaard, External Relations Law of
the European Community : Legal Reasoning and Legal Discources (Alphen aan
den Rijn: Kluwer Law International, 2008), 377. D. Kochenov, F. Amtenbrick,
“Introduction: The Active Paradigm of the Study of the EU’s Place in the World”,
in D. Kochenov, F. Amtenbrick (eds), The European Union's Shaping of the Inter-
national Legal Order (Cambridge: Cambridge University Press, 2013), 1; J. Larik,
“Shaping the International Legal Order as an EU Objective, in D. Kochenov, F.
Amtenbrick (eds), supra, 62.

8 According to Article 3, paragraph 5, TEU, “In its relations with the wider world,
the Union shall uphold and promote its values and interests and contribute to the
protection of its citizens. It shall contribute to peace, security, the sustainable de-
velopment of the Earth, solidarity and mutual respect among peoples, free and fair
trade, eradication of poverty and the protection of human rights, in particular the
rights of the child, as well as to the strict observance and the development of inter-
national law, including respect for the principles of the United Nations Charter”.

9 Article 21, paragraph 1, TEU.

10 Article 21, paragraph 3, 2nd sub-paragraph, TEU.
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Introduction

of the EU legal order.!! It is indeed on that basis that the CJEU established
the autonomy of the EU legal order with regard to international law.!2

The present book invites the reader to rethink some questions raised in
EU external relations law in the light of recent developments in the case
law of the Court of Justice, from the perspective of the constitutional foun-
dations of the Union. It does not, however, aim to exhaustively address the
Lisbon Treaty’s important contributions to EU external relations and all of
the recent developments in EU external relations law. Rather, the various
chapters invite the reader to take a second look at the balance between the
specific legal regime for EU external action and the constitutional funda-
mentals of the EU legal order, such as: the principles of conferral, loyalty,
institutional balance, as well as the rule of law, democracy, and fundamen-
tal rights protection. The accommodation between specificity and funda-
mental principles is, thus, a transversal constitutional issue.

It should be noted that the specific place of EU external action in the
EU legal order has been established progressively. Although policies with
external dimension (such as the common commercial policy) fell under
the European Community’s competences, it was only in the ER7A judg-
ment that the Court acknowledged the international personality of the
European Community and the importance of external action tools to the
attainment of its internal objectives.!?> Moreover, the Member States pro-
gressively entrusted the European Union with foreign affairs competence
— the CFSP, constituting as such a specific feature —, and with a common
approach to external action policies and objectives. External action has
progressively become more than a tool to attain policy objectives (inter-
nal- or even external-oriented); it is the expression of the proper identity

11 Supra note 1. See also : M. Cremona, A. Thies (eds), The European Court of Jus-
tice and External Relations : Constitutional Challenges (Oxford : Hart Publishing,
2016); G. De Baere, Constitutional Principles of EU External Relations (Oxford :
Oxford University Press, 2008).

12 C. Eckes, “International Rulings and the EU Legal Order: Autonomy as Legitima-
cy?”, in M. Cremona, A. Thies (eds), The European Union and International Dis-
pute Settlement (Oxford: Hart Publishing, 2017), 161.

13 The Court of Justice held that the former Article 201 CE, concerning legal person-
nality of the former European Community, « means that in its external relations
the Community enjoys the capacity to establish contractual links with third coun-
tries over the whole field of objectives defined in part one of the treaty”. Judgment
of 31 March 1971, Commission v Council (European Agreement on Road Trans-
port—ERTA), 22/70, EU:C:1971:32, para 14.
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of the Union. This move, however, is situated in the legal order of the
European Union: it stems from the Treaties, it is aligned to the overall in-
tegration objective and, thus, must accommodate the fundamentals of EU
law. The move from policy-oriented external action objectives to a general
objective of being an actor in the international scene is indeed enshrined in
the EU constitutional order as part of the identification of the Union. The
identity that the Member States want the Union to affirm in the interna-
tional scene is a projection of its internal evolution in terms of values and
principles.

The chapters of the book provide different perspectives on classic EU
constitutional issues, having regard for the external relations’ specific fea-
tures. They encourage reconsideration of the inherent specificity of the
Union’s external action in its unique constitutional framework and in the
light of recent developments, which express both a reinforcement of the
external action potentialities and the external projection of its internal evo-
Iution. The underlying assumption is the endogenous specifity stemming
from the assigned objectives, which impacts the scope and role of funda-
mental principles operating in the EU constitutional framework. It implies,
in turn, a unique scope and functioning of the principle of conferral itself,
as well as an accommodation of the need to preserve and promote the EU
identity with the demand for efficiency, the latter opening the Union’s bal-
ancing between external objectives and internal limits to exogenous influ-

ence.
skeskosk

Defining EU External Action Objectives and Competences

The first part of the book discusses the endogenous specificity of EU ex-
ternal action, stemming from the particular relationship between compe-
tences and objectives. Following the principle of conferral,'# the exercise
of a competence depends on the determination of the legal basis related to
the corresponding objective. The relationship between competences and
objectives is expressed in two different respects. On the one hand, this re-

14 Article 5, paragraph 2, TEU: “Under the principle of conferral, the Union shall act
only within the limits of the competences conferred upon it by the Member States
in the Treaties to attain the objectives set out therein. Competences not conferred
upon the Union in the Treaties remain with the Member States”.

14
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Introduction

lationship determines the choice of legal basis for the Union’s action: what
competence pursues a specific objective? And, in view of the conclusion
of an international agreement, what competence corresponds to the objec-
tive pursued by the external measure? On the other hand, this relationship
affects the nature of the competence on which depends the kind of the ac-
tion to be conducted: may the Union act alone or must it act alongside its
Member States?

Concerning the choice of legal basis, the specificity of the relationship
between competences and objectives lies in a less-strict correspondence in
comparison with the internal field of action. To be sure, each external
competence has its specific policy objectives. However, contrary to the in-
ternal field, external action is characterised by the global approach of ob-
jectives, under the general objective of being an international actor.!> The
coexistence of specific policy objectives and the global approach means
that, to determine the proper legal basis of an external action, a link be-
tween competence and objective is to be established, but, at the same time,
the scope of an external competence may be broadly conceived. Moreover,
an external competence does not necessarily pursue an external policy ob-
jective, but external action of the Union may serve internal objectives. Fi-
nally, the objective guiding the choice of legal basis is not necessarily that
which is determined by the intention of the parties in the conclusion of the
agreement, but may be mostly determined by the fragmented perspective
of EU law.

These issues are elucidated by Cremona, who studies the scope and the
boundaries of the express external competences. She underscores that the
approach of the Court of Justice is based on the overall framework of ac-
tion for EU foreign affairs: Article 21 TEU allows a legal basis to cover
objectives corresponding to different competences and, therefore, invites a
rethinking of the absorption doctrine,'® as well as the distinction between
essential and ancillary elements of external action. Cremona illustrates the

15 Article 21, paragraph 2, TEU states especially in a) and h): “The Union shall de-
fine and pursue common policies and actions, and shall work for a high degree of
cooperation in all fields of international relations, in order to: (a) safeguard its val-
ues, fundamental interests, security, independence and integrity; (...) (h) promote
an international system based on stronger multilateral cooperation and good global
governance”. Supra note 7.

16 “According to settled case-law, the choice of the legal basis for a European Union
measure, including the measure adopted for the purpose of concluding an interna-
tional agreement, must rest on objective factors amenable to judicial review, which

15

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Eleftheria Neframi and Mauro Gatti

global assessment of an international agreement, taking as a starting point
the Union’s objective in the field of the common commercial policy
(CCP). Neframi highlights the Union’s perspective and the influence of
the general objective of being an international actor with regard to the
scope of the CCP, which goes beyond an instrumental approach and cov-
ers provisions that, seen individually, may be linked to other fields of
competence. Moreover, Neframi focuses on the broad concept of the CCP
with regard to sustainable development objectives resulting from Opinion
2/15,17 which gives an EU-perspective of the absorption doctrine. As she
points out, it is the broadly defined scope of an EU competence and of the
corresponding objective that allows the absorption of provisions of an in-
ternational agreement, which could give rise to the centre of gravity test.
The global approach to external action objectives raises further difficul-
ties, as far as a specific competence is conferred to the Union without spe-
cific objectives corresponding to the policy field. Cremona analyses the
integration of the CFSP in the general framework of the Union’s external
action and its relationship to the other competences. She argues that, in
practice, express external competences, such as the CFSP, tend to prevail
over implied external competences, which pursue an internal objective.
The broad scope of external policies is the expression of the prevalence of
the finalist approach over the instrumental approach. Even if the objective
of an external action measure is an internal one that could allow the exer-
cise of an implied external competence, and even if, in the implementation
of the international agreement, an internal policy instrument is needed, the
broad scope of the external action objectives in their global approach al-
lows the Court of Justice to favour the express legal basis beyond a strict
correspondence between objectives and competences. The exercise of an

include the aim and content of that measure. If examination of a European Union
measure reveals that it pursues a twofold purpose or that it has a twofold compo-
nent and if one of those is identifiable as the main or predominant purpose or com-
ponent, whereas the other is merely incidental, the measure must be founded on a
single legal basis, namely, that required by the main or predominant purpose or
component”. Judgment of the Court of 11 June 2014, Commission v Council,
C-377/12, EU:C:2014:1903, para 34. See S. Adam, “The Legal Basis of Interna-
tional Agreements of the European Union in the Post-Lisbon Era”, in I. Govaere
and others (eds), The European Union in the World; Essays in Honor of Marc
Maresceau (Leiden: Martinus Nijhoft, 2014), 78.

17 Opinion of 16 May 2017, 2/15, EU Singapore Free Trade Agreement,
EU:C:2017:376.
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Introduction

express external competence, instead of an implied one, presents an inter-
est where the express external competence is exclusive (as is the CCP),
but also as a confirmation of the importance of external action objectives,
which allows the Union to use, as Cremona points out, a wide variety of
instruments (even borrowed from internal policy fields) and explains the
adaptation of constitutional principles to the requirement of efficiency, as
is seen in the second part of the book.

The acceptance of a broad scope for the CFSP, however, is not neces-
sarily without shortcomings. By adopting the perspective of the transver-
sal objective of security, Gatti suggests that the Court of Justice has privi-
leged the preservation of a space of action for the CFSP, thereby restrain-
ing the scope of the Area of Freedom, Security and Justice (AFSJ). There
might be, therefore, the risk that a broad interpretation of the CFSP’s
scope might entail the absorption of acts from AFSJ and other policies,
notably development cooperation, thereby expanding the latitude of the in-
tergovernmental method in external relations.

Concerning the nature of the external competence on which depends the
form of the Union’s action — whether the Union concludes an EU-only or a
mixed agreement — it is certainly closely related to the identified objective
of the action. Although this is also the case in the internal field, as the
principle of subsidiarity governs the use of EU competences with regard to
the necessity to attain the corresponding objective, some specific issues
are raised in the external relations field.!®

Bosse Platiere studies the functioning of the subsidiarity principle in
the external action of the Union. While there is no formal opposition to the
use of the principle directly in the external action field, she notes that sub-
sidiarity operates mainly in the exercise of the internal competences,
which leads to the exclusive nature of the implied external competence
through the criterion of affecting the common rules or altering their scope,
known as ERTA effect,!® codified in Article 3, paragraph 2, TFEU.20 How-

18 F. Castillo de la Torre, “The Court of Justice and External Competences After Lis-
bon: Some Reflections on the Latest Case Law”, in P. Eeckhout, M. Lopez Escud-
ero (eds), The European Union s External Action in Times of Crisis (Oxford, Hart
Publishing, 2016), 129.

19 Supra note 13.

20 “The Union shall also have exclusive competence for the conclusion of an interna-
tional agreement when its conclusion is provided for in a legislative act of the
Union or is necessary to enable the Union to exercise its internal competence, or in
so far as its conclusion may affect common rules or alter their scope”.

17
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ever, in such a case, implied external competence is exclusive, not because
of the need to realise the corresponding internal objective, but because of
the loyalty obligation to preserve the common rules, as underlined by Del-
gado Casteleiro.

The question is whether the principle of subsidiarity can operate direct-
ly in the external field. Bosse Platiere does not exclude the exercise of ex-
ternal competence according to that principle. However, a distinction
should still be made between express and implied external competences.
In the case of express external competences of shared nature (as the envi-
ronmental competence), the use of the subsidiarity criterion should not be
excluded. However, Article 216, paragraph 1, TFEU provides that the
Union may conclude an international agreement where the Treaties so pro-
vide. The question, thus, is whether subsidiarity operates with regard to
the specific objective or whether the assignment of an external action ob-
jective implies that the Union may act regardless of a necessity test. Nefra-
mi notes that the subsidiarity test in the internal field has an impact on the
nature of the implied external competence and, thus, does not need to be
done in view of the conclusion of an international agreement, as it deter-
mines the scope of the ERTA effect. Indeed, in the field of harmonisation,
common rules do not completely coincide with the provisions of an inter-
national agreement if a margin of discretion is left to the Member States.
Nevertheless, the exercise of internal competence through the adoption of
common rules may lead to a broader preemption in the external field, to
the extent international provisions are deemed to fall under a field that is
largely covered by common rules and where the subsidiarity test is already
completed.

Despite the broad scope of the ERTA effect, it does not always confer
exclusivity on the external competence. In such a case, the action of the
Union in the external field depends on the necessity to achieve the corre-
sponding objective or even the objective linked to an international agree-
ment, when globally assessed.

Chamon revisits the conditions of the exercise of shared implied exter-
nal competence and sheds light on the question of facultative or compulso-
ry mixity from the perspective of Article 216, paragraph 1, TFEU, which
provides that the Union may conclude an international agreement where it
“is necessary in order to achieve, within the framework of the Union's pol-
icies, one of the objectives referred to in the Treaties”. Following the pos-
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ition of the Court of Justice in its Germany v Council ruling,?! the lack of
ERTA exclusivity does not necessarily lead to the conclusion of a mixed
agreement. Compulsory mixity is limited to the absence of EU external
competence for part of an international agreement while the lack of exclu-
sivity gives rise to facultative mixity. That means that an implied shared
external competence can be directly exercised in the external field if it is
considered necessary with regard to the attainment of the corresponding
objective. The difference with regard to the necessity criterion for the
principle of subsidiarity seems to be that necessity is assessed, not with re-
gard to qualitative or quantitative criteria in reference to the Member
States action, but with regard to the opportunity to act in the external field.
It is, thus, more a question of political will than the consequence of a loy-
alty obligation with regard to the attainement of the relevant objective.

Such an evolution allows the Union to overcome the limits of the FRTA
effect that were clarified in Opinion 2/15. Pigeon analyses the basis and
limits of the ERTA effect with regard to the potential to affect the Treaties.
Because portfolio investments do not fall under the scope of the CCP, the
question has been whether the implied external competence of the Union
could be considered exclusive on the basis of the affectation of Article 63
TFEU related to the freedom of movement of capital. His chapter explains
the reasons for the Court of Justice’s negative response thereto and clari-
fies the scope of the ERTA doctrine. Even if the ERTA effect implies a lim-
itation on Member States' action through the establishment of exclusivity,
the limitation of its scope is balanced through the recognition of the ability
to exercise shared implied external competence.

sk

Balancing EU Values with External Action Objectives

The Union’s overarching objective of being an effective international actor
impacts not only the relationship between objectives and competences
and, thus, the principle of conferral, but also other principles and values of
the Union. To be truly effective on the international scene, the Union must

21 Judgment of 5 December 2017, Germany v Council, (Amendment of the Conven-
tion concerning International Carriage by Rail — COTIF), C-600/14,
EU:C:2017:935.
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adapt its action to the specificities of the international environment.
Democratic values, fundamental rights, and the rule of law — the values on
which the Union is founded and is supposed to promote in its relations
with the rest of the world — may have to be subtly adjusted to accommo-
date the objective of being an effective international actor.

In the first place, although the conduct of the international relations
should not affect the Union’s commitment to representative democracy (at
least in principle), the Union may have to restrain parliamentary preroga-
tives in order to effectively conduct external action. As noted by Flavier,
the full involvement of parliaments in foreign affairs could jeopardise the
secrecy of international negotiations. Accordingly, the Treaties restrain the
European Parliament’s powers in external relations. While the European
Parliament generally plays the role of co-legislator, it merely holds the
power to approve most international agreements and is simply consulted
in respect of some treaties, notably those regarding the CFSP. Kuijper ar-
gues, however, that the restrictions on the European Parliament’s powers
may be less prominent than they appear at first sight. Recent judgments
leave to the European Parliament powers of general scrutiny of CFSP
treaty-making, through a forceful recognition of its right to be fully in-
formed by the Council at all stages of the treaty-making process.?? Such a
right of the Parliament is, indeed, quintessential to the EU’s institutional
balance.

Secondly, like representative democracy, transparency must also some-
times be sacrificed for the sake of effectiveness in foreign policy. Access
to information is an essential condition for the realisation of democracy,
but, according to Flavier, this should not lead one to overlook the need for
effective external action. If the Union’s foreign policy were entirely trans-
parent, its negotiating strategy would become known to its counterparties,
thereby hindering the attainment of the Union’s objectives. Cognizant of
this difficulty, the European Union courts often balance the concern for
transparency against that for the effectiveness of the EU’s external action,

22 Judgment of 14 June 2016, Parliament v Council (Tanzania), C-263/14,
EU:C:2016:435, para 43; Opinion of 6 December 2001, 2/00, Cartagena Protocol,
EU:C:2001:664; Judgment of 24 June 2014, Parliament v Council (Mauritius),
C-658/11, EU:C:2014:2025.

20

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Introduction

notably by denying members of the European Parliament generalised ac-
cess to directives regarding negotiation.3

Third, the Court of Justice itself takes the concern for effectiveness into
account. It is true that the Treaties generally give broad powers to the
Court in the field of external relations, broader, in fact, than the powers
exercised by most of the highest courts in sovereign States, as noted by
Kuijper. 1t is also true that the Court of Justice has often exercised its ju-
risdiction on foreign policy and declared several acts incompatible with
fundamental rights. The Kadi saga is a case in point.2* However, as the
courts of sovereign States routinely balance judicial control and foreign
policy effectiveness,? judicial restraint is also embraced by the Court of
Justice, in order to enable better conduct of external relations.

For instance, judicial protection of rights conferred directly through in-
ternational agreements is very limited. Although the Treaties expressly
stipulate that international agreements are binding on both the Union and
its Members States?6 — which may seem to imply that the Union and third
States can agree upon rules that directly bind individuals in the Union —
individuals cannot always invoke rights provided by international agree-
ments. As shown by Prek and Leféevre, a “subjective” element is indispens-
able to the direct application of an agreement: the parties must have in-
tended to confer rights to individuals. If, on the other hand, the parties in-
tended the agreement to be applied on the condition of reciprocity, direct
application is impossible. The Union’s negotiation of reciprocal benefits
would indeed be ineffective if the rights conferred by international agree-
ments were justiciable in the Union, but not in the legal orders of the other
parties. Interestingly, the “subjective” element necessary for judicial pro-
tection was found to be absent from many agreements concluded by the
Union. Further, the case law of the Court of Justice suggests that, fre-
quently, rights conferred by multilateral agreements, such as those of the

23 Judgement of 4 May 2012, Sophie Int Veld, T-529/09, EU:T:2012:215, para. 24;
Judgement of 3 July 2014, Sophie In't Veld, C-350/12 P, EU:C:2014:2039; Judge-
ment of 19 March 2013, Sophie In t Veld, T-301/10, EU:T:2013:135.

24 Judgment of 3 September 2008, Yassin Abdullah Kadi and Al Barakaat Interna-
tional Foundation v Council and Commission, C-402/05 P & C-415/05 P
EU:C:2008:461.

25 Domestic courts have indeed acknowledged that they should not make fundamen-
tal decisions of foreign policy, see e.g. US Supreme Court, Goldwater v Carter,
444 U.S. 996 (1979).

26 See Articles 3, paragraph 5, 21, paragraph 1, TEU and 216, paragraph 2, TFEU.
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World Trade Organisation (WTO), cannot be invoked by individuals. Bi-
lateral treaties have, in the past, been given direct effect, but recent bilater-
al agreements might constitute exceptions. The trend, therefore, seems to
go more in the direction of the effectiveness of EU external relations and,
perhaps, less in the direction of increased judicial protection in foreign af-
fairs.

Beyond the question of direct effect of international agreements, the
Court of Justice’s concern for effectiveness is expressed in its limited re-
view of restrictive measures in the field of the CFSP. As noted by Poli,
restrictive measures that adversely affect individuals, but are not ad-
dressed to them, may escape the Court’s review. More generally, the Court
seems to exercise some restraint in the CFSP area. As Fines demonstrates,
the Court leaves ample political discretion to the Council: its case law jus-
tifies the adoption of sanctions against subjects that are somehow linked to
foreign governments, even if they are not involved in illegal activities or
crises. Furthermore, the Court of Justice has also accepted limited trans-
parency in this area. Flavier notes that the strictness of the obligation to
justify denial of access to documents is variable: transparency may be li-
mited when overriding considerations relating to the Union’s security
come into play, since they may preclude the communication of certain ele-
ments to otherwise interested parties.

Nevertheless, it should be noted that the exercise of the Court’s jurisdic-
tion over restrictive measures, even though limited, might demonstrate
less a differentiation of, and more a unified approach to, the scope of fun-
damental principles in the internal and external field.

Despite the specific regime of the CFSP and its acknowledgment that
judicial activism might be dangerous for the effectiveness of the Union’s
action, the Court of Justice restrictively interpreted the restraint on its ju-
risdiction. On the one hand, the Court found that it does have jurisdiction
on budget and staff management acts in the area of the CFSP: in these cas-
es, as Kuijper argues, the administrative character of the acts prevails over
their foreign policy nature.2’ On the other hand, the Court held that it can
reply to preliminary questions concerning restrictive measures targeting

27 Judgment of 12 December 2015, Elitaliana v Eulex Kosovo, C-439/13 P,
EU:C:2015:753; Judgment of 19 July 2016, H. v Council of the European Union,
C-455/14 P, EU:C:2016:569.
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individuals, thus filling a lacuna in primary law, as noted by Fines.?
Therefore, the restriction of the Court’s jurisdiction does not extend to the
CFSP as such, but only to the adoption of “political” foreign policy acts
and, then, only insofar as those acts do not directly target an individual.

Moreover, the Court of Justice has exercised its jurisdiction on the
CFSP in practice and found that the Council cannot adopt restrictive mea-
sures at will; rather, it must justify them. The Council must provide the
Court, in particular, with a set of indicia sufficiently specific, precise, and
consistent to establish that there is a link between the target individual and
the regime being questioned, as shown by Poli. To strike a better balance
between policy effectiveness and judicial protection, the General Court
and the Court of Justice, in 2014, prepared new procedural rules, the adop-
tion and content of which are analysed by Rosas. These new procedures
apply to actions for annulment, where a main party wishes to base his
claims on information the communication of which to the other main party
would harm the security of the Union. The judges must then balance the
concerns for security against the rights of the defence and specify the pro-
cedures to be adopted, such as the production of a non-confidential ver-
sion or a non-confidential summary of the information or material. The
hope is that this new system will contribute to an appropriate balance be-
tween legitimate security concerns and the requirements of the rule of law.

The balancing of policy effectiveness and the rule of law may, in some
cases, be linked to another problem specific to external relations: the
preservation of the autonomy of the EU system. Through the conduct of
external relations, the Union enters into contact with the international legal
order and the legal systems of third countries. This relationship is prob-
lematic, insofar as it may threaten the separation of the EU from other le-
gal orders, a fil rouge that links numerous decisions of the Court since Van
Gend en Loos.?

28 Judgment of 28 March 2017, The Queen (PJSC Rosneft Oil Company), C-72/15,
ECLI:EU:C:2017:236.

29 According to the Court of Justice (Judgment of 5 February 1963, NV Algemene
Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland
Revenue Administration, 26/62, EU:C:1963:1), the EU legal order constitutes a
new legal order of international law. However, international agreements concluded
by the Union should not impact the autonomy of the EU legal order. The Court of
Justice highlighted this requirement namely in Opinions 1/91, 1/09 and 2/13. See,
Opinion of 14 December 1991, 1/91, Draft agreement between the Community, on
the one hand, and the countries of the European Free Trade Association, on the
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The autonomy of EU law has proved problematic, in particular, in the
area of data protection. The Union’s institutions have entered into arrange-
ments on data exchange with several countries over the last decades.
Though the exchange of personal data, according to EU institutions, is in-
dispensable to fight against criminals and terrorists, the Court of Justice
has repeatedly held that the right to data protection cannot be sacrificed.
Potvin-Solis shows that the Court ensures strict control over the protection
of the right to data protection, by repeatedly holding that EU authorities
must make sure that, whenever personal data are transferred outside the
European Union, they are subject to “adequate” protection. Interestingly,
the Court seems to interpret the concepts of “adequacy” extensively, by
aligning the “adequate” protection provided abroad with the protection en-
sured within the EU. In other words, the Union must make sure that its in-
ternal — autonomous — data protection rules are applied abroad; foreign
standards, though loosely equivalent, are not acceptable. If cooperation
cannot ensure an “adequate” level of protection, it must be avoided, no
matter the practical consequences in terms of policy effectiveness.

The autonomy claim is, therefore, an important element in the balanc-
ing exercise between effective international action and constitutional EU
law principles. As noted by Delgado Casteleiro, autonomy is inextricably
linked to the principle of loyalty. These principles inspire the fundamental
rules of EU external relations, such as the consistent interpretation with re-
gard to international law. To be loyal to the Union and to preserve the au-
tonomy of its legal order, the Member States must interpret provisions
binding both themselves and the Union in accordance with the case law of
the Court of Justice. By ensuring consistency in the interpretation of inter-
national law, the principle of loyalty thus preserves both the autonomy of
the Union’s legal order and its unity on the international scene, and there-
by fosters the Union’s effectiveness.

The relationship between autonomy and effectiveness is more problem-
atic when it comes to the conclusion of agreements that contain dispute
settlement mechanisms. Such agreements might enable international bod-
ies to rule upon the interpretation of EU law and, particularly, on the scope

other, relating to the creation of the European Economic Area, EU:C:1991:490;
Opinion of 8 March 2011, 1/09, Creation of a unified patent litigation system,
EU:C:2011:123; Opinion of 18 December 2014, 2/13, Accession of the European
Union to the European Convention for the Protection of Human Rights and Fun-
damental Freedoms, EU:C:2014:2454.
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of EU competences, thereby impinging on the exclusive jurisdiction of the
Court of Justice and the EU’s autonomy. The case law of the Court sug-
gests that even indirect threats to the Union’s autonomous interpretation of
its competences must be prevented. An international tribunal’s decision on
the allocation of international responsibility between the Union and its
Member States — such as, potentially, a judgment of the European Court of
Human Rights — might be especially problematic.3? This explains, in part,
why the Court of Justice ruled in Opinion 2/13 that the agreement on the
EU’s accession to the European Convention on Human Rights is incom-
patible with EU law.

Contartese and Pantaleo suggest solutions to resolve problems relating
to the allocation of international responsibility between and among the
Union and its Members States. They argue that, in light of the Court of
Justice’s case law, the allocation of such responsibility should never be
performed by international bodies. The Union and its Member States,
rather, should have the ability to internally identify the respondent party.
The Union’s accession agreement to the European Convention on Human
Rights fell short of this requirement. The investment agreements recently
concluded by the Union might be more likely to pass the autonomy test,
although such an outcome cannot be taken for granted.3!

dkok

The analysis of the relationship between the EU’s autonomy and its objec-
tive to be effective on the international scene does not permit, per se, one
to reach definitive conclusions as to the “special” character of EU external
relations. While many elements point towards the constitutional “special-
ty” of external action (e.g., external competences or the special institution-
al balance of EU external relations), others suggest a certain degree of
“normalcy” (for instance, the application of “normal” data protection stan-
dards or the expansive scope of the Court’s jurisdiction). The contributions

30 P. Eeckhout, “Opinion 2/13 on EU Accession to the ECHR and Judicial Dialogue
— Autonomy or Autarky?”, Fordham International Law Journal 38 (2015), 955, at
982.

31 Possible issues may be raised in the context of the request for an Opinion submit-
ted by the Kingdom of Belgium on 13 October 2017 regarding the Canada-EU
Comprehensive Economic and Trade Agreement (CETA), Opinion proceeding
1/17,0J 2017 C 369/2.
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contained in this book nonetheless permit one to formulate two considera-
tions.

On the one hand, it seems clear that, if there is a “specialty” of EU ex-
ternal relations law, it belongs to external action, broadly intended, and not
specifically to the CFSP. It is true that the CFSP constitutes the core of the
EU’s foreign policy, which is often associated with the peculiar features of
this area (e.g., judicial restraint). It is also true, however, that the CFSP is
not the only part of EU external action that is affected by endogenous and
exogenous peculiarities: trade policy, or treaty-making at large, are also
“special” in many respects. It is also increasingly arguable whether, and to
what extent, the CFSP should be seen as categorically separate from the
rest of external action. While it is true that the CFSP is characterised by
special actors and procedures, it seems increasingly close to other EU pol-
icies, at least in terms of judicial supervision and parliamentary control.
One should also acknowledge that, in the area of foreign policy stricto
sensu, judicial supervision and parliamentary control can hardly be com-
plete, even at the Member State level.

On the other hand, one may note that the Union operates in the same
international environment as any other international actor and is adapting
in a similar manner. Like (democratic) states, the Union seeks to strike a
balance between its values and the effectiveness of its external action. To
be sure, the EU is perhaps more keen on protecting transparency than third
states: while the EU publishes part of its negotiating documents, its part-
ners tend to adhere to traditional diplomatic secrecy.3> When hard interests
are at stake, at any rate, the EU is capable, like any other international sub-
ject, of striking “creative” constitutional balances, as evidenced by the
Court’s restraint on the need to justify restrictive measures or its reluc-
tance to give direct application to international agreements founded on
reciprocity. The case might be that, while EU external relations law be-
comes increasingly “exceptional” in order to ensure the Union’s effective-
ness, it might evolve into something rather “normal”, when compared to
the foreign policy law of traditional international actors (i.e., the States).

32 For instance, it would seem that the EU has published many more documents than
the US government during the negotiation of the Transatlantic Trade and Invest-
ment Partnership, cf. the website of the European Commission: http:/
ec.europa.eu/trade/policy/in-focus/ttip/index _en.htm, and the website of the US
government: https://ustr.gov/ttip.
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The Principle of Conferral and Express and Implied External
Competences

Marise Cremona

I Introduction!

The aim of this contribution is to offer some reflections on the relationship
between the Union’s express and implied external competences by exam-
ining them in the light of the principle of conferral of powers. According
to the principle of conferral, which is one of the most fundamental of the
principles which structure the EU’s external relations,? "the Union shall
act only within the limits of the competences conferred on it by the Mem-
ber States in the Treaties to attain the objectives set out therein".? Compe-
tences not conferred on the Union remain with the Member States.* This
expression of the principle thus emphasises that the source of EU powers
is the Member States and that those powers are to be found in the Treaties.

1 This is a shortened and updated version of a chapter that will appear in T. Tridimas,
R. Schiitze (eds), Oxford Principles of European Union Law (Oxford: Oxford Uni-
versity Press, 2018).

2 In Opinion 2/13 on the proposed accession of the EU to the European Convention
of Human Rights, the Court of Justice refers to the “specific characteristics” of the
EU and EU law, including “those relating to the constitutional structure of the EU,
which is seen in the principle of conferral of powers referred to in Articles 4, para-
graph 1, of the Treaty on the European Union (TEU) and 5, paragraph 1, and para-
graph 2, TEU, and in the institutional framework established in Articles 13 TEU to
19 TEU”. These “essential characteristics” of EU law "have given rise to a struc-
tured network of principles, rules and mutually interdependent legal relations link-
ing the EU and its Member States, and its Member States with each other". Opinion
of 18 December 2014, 2/13, Accession of the European Union to the ECHR,
EU:C:2014:2454, paras 165-167. On the EU’s structural principles in external rela-
tions law, see M. Cremona, "Structural Principles and their Role in EU External Re-
lations Law", in M. Cremona (ed), Structural Principles in EU External Relations
Law, (Oxford: Hart Publishing 2018).

3 Article 5, paragraph 2, TEU.

4 Articles 4, paragraph 1 and 5, paragraph 2, TEU.
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Conferral is a principle applicable to both internal and external action, and
to both express and implied powers. As expressed in one locus classicus,

[The] principle of conferred powers must be respected in both the internal ac-
tion and the international action of the Community. The Community acts ordi-
narily on the basis of specific powers which, as the Court has held, are not
necessarily the express consequence of specific provisions of the Treaty but
may also be implied from them.?

Both express and implied powers are here referred to as “specific powers”:
that is, derived from a specific provision of the Treaty, as distinct from the
unspecific or residual power contained in what is now Article 352 of the
Treaty on the Functioning of the European Union (TFEU).® Since the
landmark decision in Commission v Council (ERTA),” the evolution of im-
plied powers has been one of the defining features of EU external relations
law, scholarship focusing on the basis and scope of implied external pow-
ers, their relation to internal powers and the conditions under which an im-
plied external power may be declared exclusive.® Whereas debates as to
the choice of legal basis have rarely explicitly turned on the relation be-
tween express and implied powers, there are signs that a shift in that rela-
tionship is taking place, which invites us to take stock. The consolidation

5 Opinion of 28 March 1996, 2/94, Accession by the Community to the European
Convention for the Protection of Human Rights and Fundamental Freedoms,
EU:C:1996:140, paras 24-25.

6 In Opinion 2/94, supra note 5, the Court described this provision, sometimes called
the “flexibility clause”, as “designed to fill the gap where no specific provisions of
the Treaty confer on the Community institutions express or implied powers to act, if
such powers appear none the less to be necessary to enable the Community to carry
out its functions with a view to attaining one of the objectives laid down by the
Treaty* (para 29) and was careful to make clear that it could not be used to under-
mine the principle of conferral (para 30).

7 Judgment of 31 March 1971, Commission v Council, 22/70, EU:C:1971:32.

8 See e.g. R. Schiitze, European Constitutional Law (Cambridge and New York:
Cambridge University Press, 2012), 187-222; P. Eeckhout, EU External Relations
Law, 2nd ed (Oxford and New York: Oxford University Press, 2011), 70-164; G.
De Baere, Constitutional Principles of EU External Relations (Oxford and New
York: Oxford University Press, 2008), 9-32; M. Cremona, “Defining Competence
In EU External Relations: Lessons from the Treaty Reform Process”, in A. Dash-
wood, M. Maresceau (eds.), Law and Practice of EU External Relations: Salient
Features of a Changing Landscape (Cambridge and New York: Cambridge Univer-
sity Press, 2008), 34; M. Cremona, “EU External Relations: Unity and Conferral of
Powers”, in L. Azoulai (ed), The Question of Competence in the European Union
(Oxford: Oxford University Press, 2014), 65-85.
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of the ERTA line of case law in the Treaty of Lisbon, in particular in Arti-
cles 3, paragraph 2 and 216, paragraph 1, TFEU, as well as the develop-
ment of practice and law since the Treaty of Lisbon came into force in
2009, invite us to rethink the relationship between these two types of “spe-
cific power”.

The prevailing impression is that — and despite some collecting together
of the provisions on external action in dedicated Titles of the TEU and
TFEU as a result of the Lisbon Treaty — external competence is still highly
fragmented. Certainly there are many different potential legal bases in the
Treaties, both express and implied, and disagreements about the appropri-
ate legal basis for international action have not diminished. But if we ex-
amine the reality of practice over the last few years we can identify a dif-
ferent trend, towards a consolidation of EU external action and interna-
tional treaty-making practice on the basis of a number of key express ex-
ternal competences of broad scope.

Two factors have certainly contributed to this trend. The first is the dis-
tinct preference on the part of the Court for choosing where possible a sin-
gle legal basis for a Union act, whether an autonomous measure or the de-
cision concluding an international agreement, based on its “main or pre-
dominant purpose”. The Court refers to the possibility of using two or
more legal bases as “by way of exception” and subject to there being no
incompatibility between them.? The second factor is the wide scope given
to the EU’s express external competences, and in particular to certain cen-

9 For a recent example of what has become a standard form of words, see Judgment
of the Court of 11 June 2014, Commission v Council, C-377/12, EU:C:2014:1903,
para 34: “According to settled case-law, the choice of the legal basis for a European
Union measure, including the measure adopted for the purpose of concluding an in-
ternational agreement, must rest on objective factors amenable to judicial review,
which include the aim and content of that measure. If examination of a European
Union measure reveals that it pursues a twofold purpose or that it has a twofold
component and if one of those is identifiable as the main or predominant purpose or
component, whereas the other is merely incidental, the measure must be founded on
a single legal basis, namely, that required by the main or predominant purpose or
component. By way of exception, if it is established that the measure pursues sever-
al objectives which are inseparably linked without one being secondary and indirect
in relation to the other, the measure must be founded on the various corresponding
legal bases. However, no dual legal basis is possible where the procedures required
by each legal basis are incompatible with each other (see, inter alia, Judgment of 19
July 2012, Parliament v Council, C-130/10, EU:C:2012:472, paras 42 to 45 and the
case-law cited)”.
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tral external policy fields: the Common Foreign and Security Policy
(CFSP), the Common Commercial Policy (CCP), development coopera-
tion policy, and Association Agreements. These policies are very different
in kind but have in common their breadth and their ability, when used as
the basis for international action, to encompass a wide range of commit-
ments and activities.

This trend invites us to reconsider the rationale for implied powers in
the light of the principle of conferral. In fact, despite their codification in
the Lisbon Treaty, implied external powers are of less importance than in
the past, and this is not only because new express competences have been
added over the years, both general and sectoral. External powers that are
implied from internal competence-conferring provisions are certainly not
redundant; they are still used in particular where the EU concludes a sec-
toral agreement such as a convention on private international law or a bi-
lateral fisheries agreement, where the internal sectoral competence may be
the most appropriate basis for external action. But their function is less
central than we might think, especially when we read a provision such as
Article 216, paragraph 1, TFEU.10

1I. The Principle of Conferral and Express External Competence

The relationship between the principle of conferral and an external compe-
tence, which has been expressly conferred, might seem simple, but the na-
ture of these competences can help us to understand the principle of con-
ferral as a structural principle. We will here consider three important fields
of express external competence: the CCP, the CFSP, and development co-
operation, and we will focus on how the Court of Justice determines the
scope of these competences and their relation to other, more specifically
sectoral, implied external powers. Despite the obvious differences be-
tween these policy fields, as legal bases for conferred competences they
have common features which are characteristic of EU external relations.
The Treaties establish a set of general external objectives applicable to all
external relations activity!! and, in the case of the CCP and development
cooperation, additional policy-specific objectives (liberalization of inter-

10 See below for the text of Article 216, paragraph 1, TFEU.
11 Articles 3, paragraph 5, and 21 TEU.
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national trade in the case of the CCP and the reduction and eventual elimi-
nation of poverty in the case of development cooperation). The CFSP, in
contrast, relies on the general external objectives turned into more specific
policy objectives by the political institutions.!2 The Treaties mandate the
EU to engage in external policy-making and provide instruments to enable
it to do so (including different types of international agreement), and as
long as the instruments used are designed to operate within the respective
policy field they are open-ended as to the specific objectives of that poli-
cy-making. This has allowed the Court, in considering the boundaries of
express external competences, to adopt an approach based on the overall
framework of the action and, where this context is external, to give prefer-
ence to broadly-conceived express external policy competences such as
the common commercial policy or the common foreign and security poli-

cy.

A. The Common Commercial Policy

From Opinion 1/75 onwards it was clear that the CCP was not limited to
dealing with tariffs and trade barriers but rather was a “concept having the
same content whether it is applied in the context of the international action
of a state or to that of the Community”.!3 And CCP powers can be used to
achieve purposes which go beyond those of trade policy, to include devel-
opment,!4 environmental protection,!> the expression of political disap-
proval,'® and the promotion of human rights.1” In the post-Lisbon period,

12 According to Article 24, paragraph 1, TEU the CFSP is to be “defined and imple-
mented” by the European Council and Council.

13 Opinion of 11 November 1975, 1/75, EU:C:1975:145.

14 Judgment of 26 March 1987, Commission v Council, 45/86, EU:C:1987:163.

15 Judgment of 29 March 1990, Greece v Council, C—62/88, EU:C:1990:153.

16 In 1982 it was agreed for the first time to use the CCP competence, Article 113
EEC (now Article 207 TFEU) as the legal basis for a Community instrument im-
posing economic sanctions — by reducing quotas — against the Soviet Union as a
reaction to the imposition of martial law in Poland: Council Regulation (EEC) No
596/82 of 15 March 1982 amending the import arrangements for certain products
originating in the USS, OJ 1982 L 72/15. See also Judgment of 14 January 1997,
The Queen, ex parte Centro-Com Srl v HM Treasury and Bank of England,
C-124/95, EU:C:1997:8.

17 For example, the positive and negative human rights-related conditionality intro-
duced into the EU’s Generalised System of Preferences.
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following the expansion of CCP exclusive competence to cover trade in
services, the commercial aspects of intellectual property and foreign direct
investment,!8 attention has been focused on the relationship between CCP
competence and powers which may be derived from the EU’s internal
competence. The Court has adopted an approach which emphasises the ex-
ternal dimension (trade with third countries) over the existence of internal
sectoral legislation.

In Daiichi Sankyo the Court was not faced with a legal basis question,
but rather with the question of its jurisdiction to interpret the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIPS), the
World Trade Organisation (WTO) agreement on trade-related intellectual
property rights (IPR).! The action concerned patents for pharmaceuticals
and the national court submitted a number of questions on the interpreta-
tion to be given to Articles 27 and 70 of the TRIPS. The Court’s previous
case law on TRIPS?® and on mixed agreements more generally?! would
suggest that its jurisdiction to interpret the agreement depends on the de-
gree to which the Union had exercised its competence (i.e. legislated) in
the field covered by the agreement. The Member States submitting obser-
vations in the case took the view that this approach was still valid and that
intellectual property should be seen as a shared competence within the
framework of the internal market. The Commission, however, took a dif-
ferent approach. It argued that since the Lisbon Treaty revised and ex-
panded the scope of the CCP in Article 207 TFEU, the whole of the
TRIPS now falls within the CCP as being concerned with “the commercial
aspects of intellectual property”, and must therefore be subject as a whole
to the EU’s exclusive competence and the interpretational jurisdiction of
the Court. Thus the scope of the CCP in relation to TRIPS was at issue.

The Court’s approach to interpreting the phrase “the commercial as-
pects of intellectual property” in Article 207 TFEU is striking. Instead of

18 Article 207 TFEU.

19 Judgment of 18 July 2013, Daiichi Sankyo Co. Ltd, Sanofi-Aventis Deutschland
GmbH v DEMO Anonimos Viomikhaniki kai Emporiki Etairia Farmakon,
C-414/11, EU:C:2013:520.

20 Judgment of 14 December 2000, Parfums Christian Dior SA v TUK Consultancy
BV and others, C-300/98 & C-392/98, EU:C:2000:688, and Judgment of 11
September 2007, Merck Genéricos — Produtos Farmacéuticos, C-431/05,
EU:C:2007:496.

21 Judgment of 8 March 2011, Lesoochrandrske zoskupenie, C-240/09,
EU:C:2011:125.
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starting from the nature of IPR, seeking to distinguish aspects which may
be classified as “commercial aspects” from others, the Court starts with
the nature of the EU’s trade policy, the CCP. In other words, it first defines
the scope of the CCP and then moves from that to see which aspects of
TRIPS (not IPR in general) fall within that scope. And the CCP, the Court
says, is first of all concerned with trade with non-member countries, and
not trade within the internal market. In this way it deflects a criticism that
an over-broad interpretation of “the commercial aspects of intellectual
property” would empty of real meaning the concept of IPR as part of inter-
nal market law. Then the Court turns to its tried-and-tested formula for the
scope of the CCP:

“[A] European Union act falls within the common commercial policy if it re-
lates specifically to international trade in that it is essentially intended to pro-

mote, facilitate or govern trade and has direct and immediate effects on

trade”.22

Only those IPR rules “with a specific link to international trade” would
fall within the scope of the CCP.2? The next step is to focus on the TRIPS.
The Court takes the view that the whole of TRIPS has a “specific link to
international trade™: it is an integral part of the WTO system and is linked
to the other WTO agreements inter alia through the possibility of cross-
retaliation. The Court rejects the argument that those parts of TRIPS
which deal with the substance of rights fall rather within the scope of the
internal market. The objective of those rules in TRIPS, it says, is the liber-
alisation of international trade and not the harmonisation of Member State
laws. Importantly, this finding does not prevent the adoption of future in-
ternal EU legislation on the harmonisation of IPR based on internal com-
petences, albeit this should be carried out in conformity with the EU’s
obligations under TRIPS. Thus the Court does not define “commercial as-
pects” of intellectual property by reference either to TRIPS or to a system-
atic categorization of intellectual property law rules. The phrase is defined
in terms of the Court’s own previous definition of the CCP: measures
which are intended to promote, facilitate or govern trade. The rules in
TRIPS which define the scope of IPR — which may have other purposes in
other contexts — could here be seen as linked to international trade.

22 Judgment of 18 July 2013, Daiichi Sankyo Co. Ltd, supra note 19, para 51.
23 1Id., para 52.
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The approach adopted in Daiichi Sankyo was affirmed in Opinion
2/15,%* where the Court held that the provisions on IPR in the EU-Singa-
pore free trade agreement (EUSFTA) fell within the scope of the CCP. The
purpose of the provisions, the Court held, was to guarantee entrepreneurs
from both the EU and Singapore an adequate level of protection of their
IPR so as to “increase the benefits from trade and investment” and liberal-
ization of trade.?> The fact that the agreement referred to other internation-
al conventions that go beyond the “commercial aspects” of IPR (including,
for example, provisions on moral rights) did not take these provisions out-
side the scope of the CCP: such references were not sufficient for moral
rights “to be regarded, in its own right, as a component of that agree-
ment”.26

We have used these cases to illustrate the Court’s approach to interpret-
ing the scope of the CCP, but we should not assume that every internation-
al agreement in the field of IPR will likewise fall under the CCP. In Opin-
ion 3/15, for example, the Court refused to accept an argument of the
Commission that all rules relating to IPR except those concerned with
moral rights fall within the CCP, on the ground that this “would lead to an
excessive extension of the field covered by the common commercial poli-
cy by bringing within that policy rules that have no specific link with in-
ternational trade”.?’

24 Opinion of 16 May 2017, 2/15, EU Singapore Free Trade Agreement,
EU:C:2017:376.

25 Id.,paras 122-126.

26 Id., para 129.

27 Opinion of 14 February 2017, 3/15, Marrakesh Treaty to Facilitate Access to Pub-
lished Works for Persons who are Blind, Visually Impaired or Otherwise Print
Disabled, EU:C:2017:114, para 85. In Opinion 3/15 the Court was asked whether
the EU had exclusive competence to conclude the Marrakesh Treaty to facilitate
access to published works for persons who are blind or visually impaired. Its first
conclusion was that exclusive competence could not be based on CCP powers: its
main purpose was not commercial, nor “to promote, facilitate or govern interna-
tional trade” but to improve access to published works for blind and visually im-
paired people. The Court then went on to consider competence to conclude the
treaty under implied powers based on the existence of secondary legislation deal-
ing with copyright, finding that on this basis EU competence was indeed exclu-
sive.
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We can see a similar logic at play in the context of trade in services in
Commission v Council (conditional access services),?® in which the Court
was asked to determine the appropriate legal basis for the conclusion of a
Convention on the legal protection of those offering audio-visual and in-
formation society services on a conditional basis. The Council’s view was
that the Convention should be concluded as a mixed agreement on the ba-
sis of implied external competence relating to the internal market (Article
114 TFEU), whereas the Commission argued that the Convention fell
within the scope of the CCP and thus exclusive competence. Internal leg-
islation, coinciding in part with the scope of the Convention, had been
adopted under Article 114, and the Convention effectively extends this in-
ternal market harmonisation to third country parties, as well as providing
for additional measures on sanctions and remedies for unlawful activity,
which go beyond the current internal EU legislation.

The Court held that this link to internal legislation based on Article 114
TFEU did not entail that an external agreement covering the same ground
should necessarily also be based on implied external powers deriving from
Article 114. It followed the line of reasoning it used in Daiichi Sankyo,
defining the scope of the CCP and then analyzing the Convention to see
whether it is concerned with international trade. The Convention was con-
cerned, the Court found, not with trade in services between Member States
but with trade in services between Member States and third countries. The
predominant purpose of external trade is confirmed for the Court by the
presence of a disconnection clause: in their mutual relations (i.e. within
the internal market), the EU Member States are to apply EU rules where
they exist, rather than the rules established by the Convention:

“Article 11(4) of the Convention confirms that, since the approximation of the
legislation of Member States in the field concerned has already been largely
achieved by Directive 98/84, the primary objective of the Convention is not to
improve the functioning of the internal market, but to extend legal protection
of the relevant services beyond the territory of the European Union and there-

by to promote international trade in those services”.?

Although aspects of the Convention go beyond the existing EU legisla-
tion, and thus can be seen as aimed at improving the functioning of the in-
ternal market, the Court held that these were “incidental” effects and not

28 Judgement of 22 October 2013, Commission v Council, C-137/12,
EU:C:2013:675.
29 Id.,para 67.

37

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Marise Cremona

their main purpose. Thus here the presence of existing internal market leg-
islation, instead of indicating that an internal market legal basis should be
used for an international agreement covering the same ground, has the op-
posite effect: it demonstrates that the purpose of the Convention was not
internal harmonisation but external markets (and imports from third coun-
tries into the EU market).

Thus in deciding whether a measure falls within the CCP the focus of
the Court has been on identifying a link to external trade rather than on
categorizing different aspects of IPR, services regulation or foreign invest-
ment.30 This approach to defining the scope of the CCP allows it to cover
a broad spectrum of rules operating at the international level without how-
ever displacing the operation of the (shared) internal market competence
where rules are adopted within the EU. It thus reflects Article 207, para-
graph 6, TFEU, which can be sensed in the background to these judg-
ments: CCP powers should not be used to encroach on the internal legal
bases for regulation.3! It is an approach which follows the same logic as
that applied by the Court in relation to the SPS and TBT agreements in
Opinion 1/94.32

Opinion 2/15 on the EU-Singapore free trade agreement, while follow-
ing the logic just described, brings another dimension to this picture and
the potential use of CCP competence. The Court was at pains to draw at-
tention to the altered external policy context of the CCP: the fact that as a
result of the Lisbon Treaty the CCP must be “conducted in the context of
the principles and objectives of the Union’s external action”.3* An exami-
nation of those principles and objectives allowed the Court to conclude
that “the objective of sustainable development henceforth forms an inte-

30 On defining the scope of foreign direct investment so as to include investment pro-
tection as well as market access, see Opinion 2/15 (supra note 24), paras 94-96. It
should be noted that the Court relied on the use of the phrase foreign direct invest-
ment in Article 207 TFEU as the basis for excluding from the scope of the CCP all
investment that is not direct; however it also made it clear that direct investment
fulfils the test of having a direct and immediate effect on international trade,
whereas indirect investment (such as portfolio investment) does not: see paras
83-84.

31 Opinion of 16 May 2017, 2/15, supra note 24, para 164.

32 Opinion of 15 November 1994, 1/94, Competence of the Community to Conclude
International Agreements Concerning Services and the Protection of Intellectual
Property, EU:C:1994:384, paras 30-33.

33 Article 207, paragraph 1, TFEU.
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gral part of the common commercial policy”,3* and that the whole of the
agreement’s chapter on sustainable development could be brought within
the scope of the CCP. The possibility for trade instruments to be linked to
non-trade objectives is not new,3 but here we see for the first time an ex-
plicit recognition that the policy objectives of the CCP itself extend be-
yond trade liberalization.

B. The Common Foreign and Security Policy

Although the Lisbon Treaty preserved a degree of specificity for the
CFSP.¢ it changed the relationship between the CFSP and other external
competences, integrating the CFSP into the general framework of EU ex-
ternal action, including its general objectives and procedures for treaty-
making. The requirement that non-CFSP powers must be used where pos-
sible, which was based on the Court’s interpretation of Article 47 EU,37 no
longer applies. The current Article 40 TEU provides that the different pro-
cedures and institutional powers granted by the CFSP provisions on the
one hand and other EU competences on the other should not be affected
by the implementation of either the CFSP or other competences respec-
tively. The “non-affect” requirement operates in both directions. It is thus
necessary to determine the boundary between the CFSP and other EU
competences in order to allocate the appropriate legal basis and corre-
sponding procedures and powers of the institutions, and this falls within
the Court’s jurisdiction under Article 275 TFEU. Three cases decided
since the coming into force of the Lisbon Treaty throw light on the nature
of CFSP competence and its relation to other competences, as well as on
the role of the Court in upholding the principle of conferral.

34 Opinion 2/15, supra note 24, para 147.

35 See references in notes 14, 15, 16 and 17.

36 See Article 24, paragraph 1, TEU, which refers to “specific rules and procedures”,
including a limited role for the Court of Justice.

37 Judgment of 29 May 2008, Commission v Council, C-91/05, EU:C:2008:288. As
expressed by Advocate General Mengozzi in that case at para 116 of his Opinion,
“Article 47 EU aims to keep watertight, so to speak, the primacy of Community
action under the EC Treaty over actions undertaken on the basis of Title V and/or
Title VI of the EU Treaty, so that if an action could be undertaken on the basis of
the EC Treaty, it must be undertaken by virtue of that Treaty”. Opinion of AG
Mengozzi of 19 September 2007, EU:C:2007:528.
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The first case concerns counter-terrorism measures, and the choice be-
tween two legal bases, one falling within the Treaties* provisions on exter-
nal action, the other within the Area of Freedom, Security and Justice
(AFSJ).38 The Council and Parliament disagreed over the appropriate legal
basis for Regulation 1286/2009/EU, which amended Regulation
881/2002/EC, the main Regulation implementing UNSCR 1390 (2002)
and imposing restrictive measures against persons and entities associated
with Al Qaeda and the Taliban. The contested Regulation was designed to
amend the procedures in the 2002 Regulation so as to comply with the
Court judgments in (inter alia) the Kadi case.?® Regulation 881/2002 was
based on Articles 60, 301 and 308 of the Treaty establishing the European
Community (EC), legal bases which were found in Kadi I to be appropri-
ate.*0 Under Articles 60 and 301 EC, which concerned restrictive mea-
sures directed at third states, the 2002 Regulation had been preceded by a
CFSP measure, in this case Common Position 2002/402/CFSP. The
amending Regulation was adopted shortly after the coming into force of
the Lisbon Treaty on the basis of Article 215 TFEU which is the equiva-
lent of former Article 301 EC, again linked to the 2002 Common Pos-
ition. "

Article 215 TFEU might therefore appear the logical legal basis for this
amended Regulation. But the Treaty of Lisbon also introduced a new pro-
vision, Article 75 TFEU in the Title on the Area of Freedom, Security and
Justice (AFSJ), which envisages the adoption of regulations for the pur-
pose of combating terrorism which would define a “framework for admin-
istrative measures with regard to capital movements and payments, such
as the freezing of funds, financial assets or economic gains belonging to,
or owned or held by, natural or legal persons, groups or non-State enti-

38 Judgment of 19 July 2012, FEuropean Parliament v Council, C-130/10,
EU:C:2012:472. See also, in this volume, the chapter by Mauro Gatti.

39 Judgment of 3 September 2008, Yassin Abdullah Kadi and Al Barakaat Interna-
tional Foundation v Council and Commission, C-402/05 P & C-415/05 P
EU:C:2008:461.

40 M. Cremona, “EC Competence, “Smart Sanctions” and the Kadi Case”, Yearbook
of European Law, 28 (2009), 559.

41 Articles 60 and 308 EC were no longer needed since Article 215 TFEU, while fol-
lowing closely the wording of former Article 301 EC, has been amended to in-
clude financial as well as economic restrictions, and also to cover measures direct-
ed at natural or legal persons, groups and other non-State entities, as well as third
States.
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ties”. The delimitation between these two provisions was not (and still is
not) clear,*? and yet it matters because measures based on Article 75
TFEU are adopted by way of the ordinary legislative procedure with the
European Parliament as co-legislator, whereas under Article 215 TFEU
the Regulation is adopted by the Council, and the Parliament must simply
be “informed”. The Court decided in favour of Article 215 TFEU in three
steps.

First, as in the cases on the CCP we have already discussed, the Court
starts by defining the scope of the relevant alternative legal bases. Article
215 TFEU specifically relates to external action, whereas Article 75 TFEU
does not. Article 215 TFEU refers to third countries, it is placed within the
Title on external action, and it requires the prior adoption of a CFSP deci-
sion. Article 75 TFEU, on the other hand, makes no reference to external
activities, countries or policies, and expressly refers to achieving the ob-
jectives set out in Article 67 TFEU, that is, the creation of the AFSJ, an
internal objective. This analysis implies that where a measure is essential-
ly external, preference should be given to an express external legal basis
over an internal legal basis.

Second, the Court held that the Regulation was essentially external
since it relates to global activities, it responds to a threat of international
scope (international terrorism), it is intended to give effect to a United Na-
tions Security Council resolution, and is linked to a CFSP Decision (the
procedural prerequisite mentioned above). The Court does not seek to
make a distinction between “internal” and “external” terrorism (any more
than it sought to distinguish between “commercial” and other aspects of
IPR), simply saying that combating terrorism may be an objective of ex-
ternal action.

Third, although combating terrorism is referred to expressly in Article
75 TFEU, Article 215 TFEU can also be used for this purpose (and its pre-
cursors had been so used); thus the Court held that Article 75 TFEU is not
a lex specialis on counter-terrorism which should take precedence. Indeed,
the Court says, combating international terrorism and its financing in order
to preserve international peace and security are explicit objectives of the

42 See M. Cremona, “EU External Action in the JHA Domain: A Legal Perspective”,
in M. Cremona, J. Monar, S. Poli (eds), The External Dimension of the Area of
Freedom, Security and Justice (Brussels: Peter Lang-P.LLE., 2011), 99-100.

41

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Marise Cremona

Union’s external action.*3> Thus the Court prefers an explicitly external
competence (Article 215 TFEU) over an express reference to counter-ter-
rorism (Article 75 TFEU). Even where the substance of a measure
(counter-terrorism) seems to fall within the scope of an AFSJ provision
the latter was not preferred over an explicitly external legal basis where
the measure is regarded as external in nature. As the Court put it, “Arti-
cles 75 TFEU and 215 TFEU relate to different European Union policies
that pursue objectives which, although complementary, do not have the
same scope”.**

In this case, therefore, the choice was between a CFSP-linked external
legal basis and an internal legal basis. Our second case* concerned the
correct procedural legal basis under Article 218 TFEU for the conclusion
of an international agreement, the issue being whether the agreement
should be regarded as “exclusively” relating to the CFSP. The Council had
concluded an agreement with Mauritius against the background of the
EU’s military mission “Atalanta”, a CSDP mission designed to contribute
to the deterrence, prevention and repression of piracy off the coast of So-
malia.*¢ The UN Security Council resolution to which the EU’s mission is
a response calls for cooperation between States “in the investigation and
prosecution of persons responsible for acts of piracy and armed robbery
off the coast of Somalia, consistent with applicable international law in-
cluding international human rights law”,*” and the EU’s Joint Action pro-
vides that persons detained who are suspected of piracy may be transferred
to another State for prosecution, if that State consents and provided that
“the conditions for the transfer have been agreed with that third State in a

43 Judgement of 22 October 2013, Commission v Council, supra note 28, para 61.
Note that the Court simply points out that the preservation of international peace
and security is an external objective — as it is, under Article 21, paragraph 2, c,
TEU; unlike Advocate General Bot, the Court does not link this objective directly
to the CFSP: see in comparison the opinion of AG Bot, of 31 January 2012,
C-130/10, EU:C:2012:50, paras 62-64.

44 Id., para 66.

45 Judgment of 24 June 2014, European Parliament v Council, C-658/11,
EU:C:2014:2025. See also, in this volume, the chapter by Pieter Jan Kuijper.

46 EU NAVFOR Somalia — Operation Atalanta, Council Joint Action 2008/851/
CFSP, OJ 2008 L 301/33. In March 2012 the operating mandate was extended un-
til December 2014. Piracy is defined by Art. 101 of the United Nations Conven-
tion on the Law of the Sea.

47 United Nations Security Council Resolution of 2 June 2008, S/RES/1816 (2008).
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manner consistent with relevant international law, notably international
law on human rights, in order to guarantee in particular that no one shall
be subjected to the death penalty, to torture or to any cruel, inhuman or
degrading treatment”.*8 As a result the EU has entered into agreements
with some States in the region who are prepared to accept suspected pi-
rates detained for prosecution, and the agreement with Mauritius was one
of these.*® The dispute between the Parliament and the Council was over
the procedure for concluding the agreement. The Council concluded the
agreement as a CFSP agreement, based on Article 37 TEU and following
the procedure set out in Article 218, paragraphs 5 and 6, TFEU; as an
agreement relating (in the Council’s view) exclusively to the CFSP it was
negotiated by the High Representative, who also proposed the signing and
conclusion of the agreement, and there was no requirement to obtain the
consent of, or even to consult, the European Parliament. The Parliament
however argued that, as well as its CFSP dimension, the agreement con-
tained elements that fell within the AFSJ (judicial cooperation in criminal
matters and police cooperation) as well as development cooperation, and
did not therefore “relate exclusively” to the CFSP within the meaning of
Article 218, paragraph 6, TFEU.

The Court relied in this case on the fact that the Parliament apparently
accepted that a substantive CFSP legal basis was appropriate.>® Following
the Advocate General, it first of all linked the choice of procedural legal
basis to the choice of substantive legal basis. In other words, an agreement
would “exclusively relate” to the CFSP for the purposes of the procedure
to be applied if the agreement could be based solely on a substantive
CFSP legal basis, no other non-CFSP substantive legal basis being re-
quired. This is an important step, given the Court’s preference for a single

48 Council Joint Action 2008/851/CFSP, supra note 46, Art 12(3).

49 Council Decision 2011/640/CFSP OJ 2011 L 254/1. Agreements have also been
concluded with Kenya (which subsequently ended the agreement), Tanzania (also
challenged by the European Parliament: see further below) and Seychelles. See
further I. Bosse-Platiere, “Le volet judiciaire de la lutte contre la piraterie maritime
en Somalie: les accords de transferts conclus par 1“Union européenne avec les
Etats tiers”, in Les différentes facettes du concept juridique de sécurité. Mélanges
en I'honneur de Pierre-André Lecocq (Lille : Imprimerie centrale du Nord, 2011),
91-112.

50 The European Parliament challenged the substantive legal basis in a parallel case
concerning a similar agreement with Tanzania: Judgment of 14 June 2016, Euro-
pean Parliament v Council, C-263/14, EU:C:2016:435, see further below.
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substantive legal basis representing the “predominant purpose” or centre
of gravity of an agreement; incidental or subsidiary purposes need not be
reflected in additional legal bases.’! It is certainly rational to link together
procedural and substantive legal basis; as Advocate General Bot said, to
decide otherwise would entail engaging in two separate enquiries over
substance and procedure, which seems redundant (although given that
they are dealt with in separate provisions, perhaps not completely so032).
However, by treating the term “exclusively relates” as referring to the ap-
propriate legal basis, and then applying standard legal basis reasoning
which where possible identifies a single legal basis reflecting its predomi-
nant purpose, this approach results in a departure from the literal meaning
of “exclusively”, reading it in effect as “predominantly”.’3 We will return
to the predominant purpose approach to legal basis, and its link to the
principle of conferral.

What then was the appropriate legal basis? The Court spends very little
time on this point.>* It simply refers to the fact that the Parliament itself

51 For a recent statement of this principle see supra note 9.

52 Although the original EEC Treaty had a tendency to combine them, the separation
of substantive treaty-making powers from procedural provisions has been almost
universalized by the Lisbon treaty, Art 218 TFEU now covering even CFSP agree-
ments in terms of procedure (Art 207 TFEU contains some “Special provisions”
which operate alongside Art 218 TFEU for the negotiation and conclusion of trade
agreements).

53 The Advocate General justifies this by arguing correctly that otherwise there
would be no, or virtually no, agreement relating “exclusively” to the CFSP since
the requirement of policy coherence entails that an agreement whose centre of
gravity is the CFSP will generally also relate to other EU policies, such as devel-
opment cooperation: “For instance, the well-recognised interrelationship between
security, development and human rights means that it would very often be possible
to argue that measures taken in one of these three areas will also have some effect
on the other two areas and, in that sense, also relate to those areas for the purposes
of the application of Article 218, paragraph 6, TFEU. Clearly, that is not what the
treaties envisage”. Opinion of AG Bot of 30 January 2014, European Parliament v
Council, C-658/11 EU:C:2014:41, para 23.

54 The Court’s judgment does not take up the invitation in the Advocate General’s
opinion to establish a fundamental position on the relationship between the CFSP
and (implied) external powers under the AFSJ, the “most significant constitutional
challenge” according to Van Elsuwege: P. Van Elsuwege, “Securing the Institu-
tional Balance in the Procedure for Concluding International Agreements: Euro-
pean Parliament v Council (Pirate Transfer Agreement with Mauritius)”, Com-
mon Market Law Review 52, no. 5 (2015), 1379 at 1388.
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had accepted during the hearing that the CFSP competence (on its own)
could be used as the correct substantive legal basis for the agreement. The
Parliament’s main argument in the case was instead that since the agree-
ment also served secondary or incidental aims falling within other policy
fields it could not be regarded as relating “exclusively” to the CFSP for
procedural purposes, even if a CFSP legal basis were all that was substan-
tively required. Since the Court rejected that argument, linking the proce-
dural to the substantive legal basis, it concluded that the correct procedure
had been followed. It followed its frequent practice of not going further
than was required to give a judgment in the particular case. The Court did
not, therefore, address the question of whether the agreement indeed
served secondary aims, and if so whether these were merely incidental or
were substantial enough to require a separate legal basis. We should re-
member the Court’s approach to legal basis: when it is faced with a legal
basis question, it does not start by asking what legal basis it would itself
have chosen for the measure; rather, it asks whether the legal basis in fact
chosen is legally justifiable. The Court’s willingness in this case to accept
without question the institutions” own characterization of the agreement as
in substance a CFSP agreement, simply because there was no institutional
disagreement on the matter, is significant because the Court’s jurisdiction
to determine the boundary between the CFSP and other competences so as
to give effect to Article 40 TEU is an important part of its jurisdiction in
relation to the CFSP. It is a telling demonstration that the Court sees the
distinction (and Article 40 TEU) as essentially concerned with the balance
of institutional power rather than an expression of a fundamental constitu-
tional division between types of Union competence. This is also borne out
by its approach to the Parliament’s right to be informed under Article 218,
paragraph 10, TFEU, which stresses the role (limited but important) that
the Parliament can play in the conclusion of CFSP agreements.>>

Our third case is a second challenge by the Parliament to a very similar
agreement concluded with Tanzania.’® Here the European Parliament did
contest the substantive legal basis of the agreement, arguing that in addi-
tion to the CFSP, Articles 82 and 87 TFEU should have been used since

55 The Court held that the Parliament’s right to be kept informed of the negotiation of
a CFSP agreement (although it has no right of consent or even formal consulta-
tion) is an essential procedural requirement: Judgment of 24 June 2014, European
Parliament v Council, supra note 45, paras 80-86.

56 Judgment of 14 June 2016, European Parliament v Council, supra note 50.
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the agreement also concerned judicial cooperation in criminal matters and
police cooperation. Had these legal bases been included, then the Parlia-
ment’s consent would have been required under Article 218, paragraph 6,
a, v, TFEU. The Court’s starting point is important; it referred to Articles
275 TFEU and 40 TEU as the basis for its jurisdiction but then immedi-
ately reiterated its standard approach to legal basis.3” So it is clear that in
applying Article 40 TEU the choice between a CFSP and a non-CFSP le-
gal basis is no different from any other legal basis choice. The Court then
established that the agreement has a clear link to the CFSP, since it is en-
visaged by, and designed to facilitate, the EU’s Operation Atalanta, which
is itself designed to give effect to the UN Security Council’s mandate. In-
deed, the agreement is “merely ancillary” to the CFSP mission and once
the mission ceases it will be “devoid of purpose”. Finally, the Court decid-
ed that although some of the activities envisaged by the agreement appear
to relate to judicial or police cooperation (the transfer and trial of suspect-
ed pirates, together with due process safeguards), these activities are in-
separably linked to the CFSP mission; they are “an instrument whereby
the European Union pursues the objectives of Operation Atalanta, namely
to preserve international peace and security, in particular by making it pos-
sible to ensure that the perpetrators of acts of piracy do not go unpun-
ished”.5® Tt concluded that the agreement fell predominantly within the
scope of the CFSP and not police or judicial cooperation. Again we find a
preference not only for a single legal basis but also for an explicit external
legal basis (CFSP) over an implied external dimension to an internal (AF-
SJ) legal basis, where the context for the act is essentially external (here, a
UN Security Council Resolution and a CFSP military mission).

The key to the Court’s decision was the close link between the agree-
ment and the CFSP mission giving effect to a UN Security Council Reso-
lution, just as the key to its decision in the counter-terrorism case was the
link to a CFSP decision implementing a UN Security Council Resolution.
What the Court conspicuously does not do in either case is to attempt a
categorization of “security”, as it appears in the Area of Freedom, Security
and Justice and in the Common Foreign and Security Policy. Such a cat-
egorization had been suggested by Advocate General Bot in the Mauritius
agreement case,> and was accepted by Advocate General Kokott in the

57 Id., paras 42-44. For the standard approach, see citation supra note 9.
58 Id., para 54.
59 Opinion of AG Bot, supra note 53, para 112.
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Tanzania case.®® According to this argument, “a Union action must be
connected with the CFSP where the objective of that action is, first and
foremost, peace, stability and democratic development in a region outside
the Union”. In contrast, action under the AFSJ must contribute to building
freedom, security and justice within the EU. This building of the AFSJ
may require external action, but in order for external action to be based on
an AFSJ legal basis (such as police cooperation) it must relate back to the
security of the EU itself. The argument coheres with the rationale for im-
plied powers in that external AFSJ powers should be exercised in order to
attain AFSJ Treaty objectives, which are predominantly internal.®! Thus
an international agreement on police cooperation may use an AFSJ legal
basis and implied external powers as long as the agreement is directed at
furthering the security of the Union, albeit it may also have a strong di-
mension directed at strengthening international security — the PNR agree-
ments with the USA and Australia would be an example here,%2 as would
the “SWIFT” agreement with the USA on the transfer of financial messag-
ing data.®3 As the Advocate General recognises, however, it is often diffi-
cult to separate internal and external security in practice and security
threats the other side of the world may also threaten Europe. The security
of the Union cannot be confined to threats of purely domestic origin.

The Court’s approach, wisely, is not to try to categorise different as-
pects of security but rather to focus on the international context. This is in
line with the approach it has adopted, as we have seen, in deciding
whether a measure falls within the CCP, where the focus has been on iden-
tifying a link to external trade rather than on categorizing different aspects
of IPR, services regulation or foreign direct investment. Just as the use of
services regulation instruments does not necessarily entail the use of an in-
ternal market legal basis, so the fact that police cooperation or training is
involved does not per se bring the measure within the AFSJ.

60 Opinion of AG Kokott of 28 October 2015, European Parliament v Council,
C-263/14, EU:C:2015:729, paras 63-70.

61 On the rationale for implied external powers, see further below.

62 Council Decision 2012/381/EU OJ 2012 L 186/3; Council Decision 2012/472/EU
0J 2012 L 215/4, both based on Articles Article 82, paragraph 1, d and Article 87,
paragraph 2, a, TFEU in conjunction with Article 218, paragraph 6, a, TFEU.

63 Council Decision 2010/412/EU on the conclusion of the Agreement between the
European Union and the United States of America on the processing and transfer
of Financial Messaging Data from the European Union to the United States for the
purposes of the Terrorist Finance Tracking Program, OJ 2010 L 195/3.
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C. Development Cooperation

The third type of express external competence we shall discuss here con-
cerns the ability of the Union to conclude development cooperation agree-
ments of broad scope.®* In the early years of the Community, international
agreements with strong development objectives such as the Yaoundé and
Lomé Conventions were concluded as association agreements, but the
Maastricht Treaty introduced a specific development cooperation compe-
tence, including the possibility of concluding agreements with developing
countries.®® The scope and limits of such agreements have been contested;
development after all has potentially very broad economic, social and cul-
tural dimensions. In a case decided in 1996 the Court of Justice held that a
development cooperation agreement should be characterized according to
its “essential object” and could legitimately contain clauses covering many
different spheres of cooperation “provided that those clauses do not im-
pose such extensive obligations concerning the specific matters referred to
that those obligations in fact constitute objectives distinct from those of
development cooperation” and are “limited to determining the areas for
cooperation and to specifying certain of its aspects and various actions to
which special importance is attached”.%¢

The conditions under which a separate legal basis would be needed for
specific sectoral clauses in a development agreement have recently been
addressed again by the Court and the result has been an affirmation of this
earlier ruling. The case involved the signing of a framework agreement on
partnership and cooperation between the EU (and its Member States) and
the Philippines.®” The Commission proposed two substantive legal bases:
the common commercial policy (Article 207 TFEU) and development co-
operation (Article 209 TFEU). The Council adopted its decision on the
signature of the agreement adding several more legal bases: Articles 91
and 100 TFEU (transport), Article 79, paragraph 3, TFEU (readmission of
illegal migrants) and Article 191, paragraph 4, TFEU (environment). The
Commission challenged the addition of these legal bases, putting forward

64 Article 209 TFEU. Note that Articles 212 and 217 TFEU also provide the basis for
wide-ranging cooperation and association agreements.

65 Now Articles 208-211 TFEU.

66 Judgment of 3 December 1996, Portuguese Republic v Council, C-268/94,
EU:C:1996:461, paras 39 and 45.

67 Judgment of the Court of 11 June 2014, Commission v Council, supra note 9.
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three arguments. First, that all three sectors in question fall within the
scope of development cooperation as evidenced by the European Consen-
sus on Development and the EU’s financial instrument on development
cooperation.®® Second, that none of the relevant provisions in the agree-
ment contain obligations substantial enough to require a separate legal ba-
sis, and to the extent that they establish specific objectives these are ,,inci-
dental” to the main development objective. And third, that the inclusion of
Article 79, paragraph 3, TFEU as a legal basis for the clause on readmis-
sion would create uncertainty since Protocols 21 and 22 would hence ap-
ply (these are the AFSJ opt-outs applicable to the UK, Ireland and Den-
mark) and this “variable geometry” in the application of the agreement
would be “difficult for the contracting third country to follow”.

The Court of Justice essentially supported the Commission’s argu-
ments. It refers to the “broad notion of development cooperation”, as re-
flected in the (non-binding) European Consensus on Development. Al-
though development is not in the title of the agreement and appears simply
to form one of its several objectives, in analyzing the agreement’s provi-
sions the Court finds that sustainable development, the Millennium Devel-
opment Goals and the reduction of poverty (this last being the “primary
objective” of development policy under Article 208, paragraph 1, TFEU)
are among its general principles and are linked to many other provisions in
the agreement. The question for the Court was whether the provisions on
transport, environment and readmission contribute to the aim of develop-
ment and if so, whether they contain obligations which “constitute distinct
objectives that are neither secondary nor indirect in relation to the objec-
tives of development cooperation”.”0

As far as the first question is concerned, the Court had no difficulty in
finding a link between these substantive fields of cooperation and the de-
velopment objectives of the EU’s policy frameworks, in particular the
European Consensus on Development and the EU’s financial instrument

68 The European Consensus on Development, adopted as a joint statement by the
Council, the representatives of the Member States meeting in Council, the Com-
mission and the European Parliament, OJ 2006 C 46/1; The financial instrument
relevant at the time was Regulation 1905/2006/EC, OJ 2006 L 378/41.

69 Opinion of AG Mengozzi of 23 January 2014, Commission v Council,
EU:C:2014:29, C-377/12, para 16.

70 Judgment of the Court of 11 June 2014, Commission v Council, supra note 9, para
48.
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for development cooperation. That being said, the readmission clause mer-
its further consideration. It is hard not to conclude that its main purpose is
“the implementation of another policy” — that is, the EU’s policy on irreg-
ular migration.”! The fact that it is included in a provision headed “migra-
tion and development” should not in itself be decisive. As Advocate Gen-
eral Mengozzi pointed out in his opinion (albeit coming finally to the
same conclusion as the Court), the clauses on readmission “depart from
the [agreement’s] first concern — steady progress in development in the
Philippines — to fulfil one of the European Union’s own objectives and to
serve its interests: the commitment by the contracting third country to take
back its own nationals who are illegally resident in European Union terri-
tory”. The “vision” is a “defensive one which places European Union in-
terests first”.”2 The Advocate General nevertheless accepted the link to de-
velopment on the basis that development assistance is part of the quid pro
quo which has induced the Philippines to accept the readmission clause.
The point illustrates the difficulty of pinning down the objectives of inter-
national agreements for the purposes of identifying legal basis where the
objectives of the different parties are likely to be different.

The second question was also tricky when applied to the readmission
clause, since unlike the provisions on transport and environment it con-
tains specific obligations, not merely general commitments to cooperate.
The Council argued that although the obligation on a State to readmit its
own nationals is derived directly from international law, the inclusion of
these provisions in the agreement created additional legal effects (meaning
by this, the possibility of specific enforcement measures). The Court how-
ever held that the agreement does not itself contain concrete provisions on
the implementation of this obligation; instead it refers to the future conclu-
sion of a readmission agreement. Its conclusion therefore was that the
readmission clause did not contain obligations going beyond development
cooperation and an additional legal basis was not necessary.

Thus we may conclude that development cooperation agreements, like
the CFSP, are capable of covering a broad range of issues and, like the
CCP, may accommodate a variety of different objectives. The express de-
velopment cooperation competence can be used as long as the provisions
of the agreement may be said to contribute — even somewhat indirectly —

71 Id., para 44.
72 Opinion of AG Mengozzi, supra note 69, paras 70-71.

50

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

The Principle of Conferral and Express and Implied External Competences

to the agreement’s overall development aims, and as long as they do not
contain substantive obligations which are sufficiently distinct to require
their own separate legal basis. Again, this suggests that insofar as sectoral
policies such as transport or environment are included in such broad
agreements, separate sectoral legal bases using implied external powers
may not in general be required. This approach of the Court of Justice
forces the decision-maker to identify a predominant purpose — generally
an expressly external one — and the complexity of an agreement may not
be reflected in the resulting choice of a single legal basis: the ancillary or
secondary objectives are less visible than if they carried their own legal
basis. But we need to bear in mind the following points.

First, the Court’s approach accurately reflects the reason for establish-
ing legal basis, which is the principle of conferral. Legal basis is necessary
to ground competence to act. It is not intended to be a description of the
content of a measure. So only those legal bases should be included which
are necessary and sufficient to ground competence. Hence the emphasis on
whether the substantive obligations in an international agreement are such
as to require a separate legal basis — a separate ground of competence.

Second, although the broad express legal bases discussed here may be
used to subsume sectoral elements of an agreement, we are here talking
about the conclusion, not the implementation of the agreement. The imple-
mentation of specific obligations in an agreement may require a different,
sectoral, legal basis. This was clear in our discussion of the CCP cases,
where the external and internal dimensions are kept distinct by the Court.
In its discussion of the Philippines partnership and cooperation agreement,
the Court — in support of its argument that an additional legal basis was
not necessary — refers to the need to implement the readmission clause in
the cooperation agreement through the conclusion of a specific readmis-
sion agreement.”? In an earlier judgment on the scope of development co-
operation the Court pointed out that “ [t]he mere inclusion of provisions
for cooperation in a specific field does not ... predetermine ... the legal
basis of Community acts for implementing cooperation in such a field”.7*
Thus it is in the context of implementation that the more specific sectoral
legal bases might come into the picture: the inclusion in a development

73 Judgment of the Court of 11 June 2014, Commission v Council, supra note 9, para
58.

74 Judgment of 3 December 1996, Portuguese Republic v Council, supra note 66,
para 47.
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cooperation agreement of a provision on matters falling within the scope
of the AFSJ, transport or other sectoral policy fields does not pre-judge the
question of whether a distinct legal basis will be needed for implementing
measures, whether by way of a further agreement or by way of an au-
tonomous act.

Three recent cases involving the updating of sectoral annexes to associ-
ation agreements illustrate this point. Each case concerned the appropriate
legal basis for a Council decision regarding the position to be taken by the
EU within the decision-making body established by an association agree-
ment in order to take account of the EU’s revision of its regulation on so-
cial security for migrant workers.” In each case there was a dispute as to
the appropriate legal basis for the decision, with the UK disagreeing with
the Council’s ultimate choice. For present purposes, it is of interest that in
all three cases the Court found that an internal, sectoral legal basis was
necessary, confirming that the Council had been correct to use Article 48
TFEU (the basis for internal social security measures). In two of the cases
— those involving the European Economic Area and the agreement with
Switzerland on the free movement of persons — Article 48 TFEU was suf-
ficient on its own, given that the agreement envisaged extending the EU’s
own freedom of movement legislation to the third countries in question.”®
It is only in the third case, which concerned the association agreement
with Turkey, that the Court held that a combination of an internal legal ba-
sis (Article 48 TFEU) with Article 217 TFEU (the basis for association
agreements) would be appropriate, since the measure was “adopted in the
framework of an association agreement and is aimed at the adoption of
measures coordinating social security systems”.”’

According to the principle of conferral, then, the EU may use its ex-
press treaty-making powers in these policy fields (whether CCP, CFSP or
development cooperation) to conclude agreements which include provi-
sions relating to policy fields where specific internal powers, or specific
internal legislation, exist. But where particular obligations in these agree-
ments are implemented, or the institutions they establish take decisions de-

75 Judgment of 26 September 2013, UK v Council, C-431/11, EU:C:2013:589; Judg-
ment of 27 February 2014, UK v Council, C-656/11, EU:C:2014:97; Judgment of
18 December 2014, UK v Council, C-81/13, EU:C:2014:2449.

76 Judgment of 26 September 2013, UK v Council, and Judgment of 27 February
2014, UK v Council, supra note 75.

77 Judgment of 18 December 2014, UK v Council, supra note 75, para 63.
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signed to further their objectives in specific fields, then the powers relative
to those policy fields should be used, either alone or in conjunction with
the external competence.

III. The Rationale for Implied Powers

Against this background, what then is the rationale for, and scope of, im-
plied external powers? The original Treaty of Rome contained only two
express external fields of action, the common commercial policy and the
power to conclude association agreements and as we have seen these pro-
visions were — and are — interpreted broadly. Nonetheless these compe-
tences clearly could not cover everything and it was quite common for Ar-
ticle 235 EEC (now Article 352 TFEU) to be used as an additional legal
basis for non-association agreements which included provisions on coop-
eration in addition to trade.”’® Against this background, the Court made its
decisive move in the ERTA decision, using the fact that the Community
had legal personality as a basis for reasoning that “in its external relations
the Community enjoys the capacity to establish contractual links with
third countries over the whole field of objectives defined in Part One of
the Treaty”.”® Whether this capacity translates into a power in a specific
case depends on an examination not only of the expressly-stated external
competences but also “other Treaty provisions” and measures adopted on
the basis of those provisions by the Community’s institutions.

The line of case law since ERTA establishes two basic rationales for im-
plying external powers.8 The first, derived from ERTA itself, is based on
the existence of internal legislation, whether or not adopted within the
framework of a common policy,?! and is founded on pre-emption, the oc-

78 See for example Council Regulation 2300/76/EEC of 20 September 1976 conclud-
ing the Framework Agreement for commercial and economic cooperation between
the European Communities and Canada, OJ 1976 L 260/1, which was based on
Articles 113 and 235 EEC (now as amended Article 207 and 352 TFEU).

79 Judgment of 31 March 1971, Commission v Council, supra note 7, para 14.

80 A. Dashwood, J. Heliskoski, “The Classic Authorities Revisited”, in A. Dash-
wood, C. Hillion (eds), The General Law of EC External Relations (London:
Sweet & Maxwell, 2000), 11.

81 Judgment of 31 March 1971, Commission v Council, supra note 7; Opinion of 19
March 1993, 2/91, Convention no. 170 of the International Labour Organization
concerning safety in the use of chemicals at work, EU:C:1993:106.
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cupation of the field by existing Community or Union law (hence the
equation in ERTA between the existence of the competence and its exclu-
sive nature8?). The second relies on the existence of an objective estab-
lished by the Treaty, for the attainment of which Treaty-based internal
powers may be complemented by external powers; this rationale is based
on the principle of effet utile, the implication of powers necessary to
achieve an expressly-defined objective. As recently expressed by the
Court,

“[Wlhenever EU law creates for those institutions powers within its internal
system for the purpose of attaining a specific objective, the EU has authority

to undertake international commitments necessary for the attainment of that

objective even in the absence of an express provision to that effect”.83

We can also see the effetr utile rationale in operation in Opinion 2/15,
where it provides the basis for implied (non-exclusive) external compe-
tence in the field of non-direct investment protection.8

“[T]n the light of the fact that the free movement of capital and payments be-
tween Member States and third States, laid down in Article 63 TFEU, is not
formally binding on third States, the conclusion of international agreements
which contribute to the establishment of such free movement on a reciprocal
basis may be classified as necessary in order to achieve fully such free move-
ment, which is one of the objectives of ... the FEU Treaty”.%5

Both these rationales — which we may call the ERTA rationale and the effet
utile rationale — suggest an underlying distinction between the competence
granted by the Treaty to act within a particular policy field (e.g. movement
of capital), and the power to exercise that competence through internal

82 In a famous passage the Court says, “each time the Community, with a view to
implementing a common policy envisaged by the Treaty, adopts provisions laying
down common rules, whatever form these may take, the member states no longer
have the right, acting individually or even collectively, to undertake obligations
with third countries which affect those rules”. Judgment of 31 March 1971, Com-
mission v Council, supra note 7, para 17.

83 Opinion of 14 October 2014, 1/13, Convention on the Civil Aspects of Internation-
al Child Abduction, EU:C:2014:2303, para 67, citing also Opinion of 7 February
2006, 1/03, Competence of the Community to conclude the new Lugano Conven-
tion on Jurisdiction and the Recognition and Enforcement of Judgments in Civil
and Commercial Matters, EU:C:2006:81, para 114.

84 Opinion of 16 May 2017, 2/15, supra note 24, paras 239-242.

85 Id., para 240.
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and/or external instruments.®¢ This distinction is useful conceptually to
understand the rationale for implied external powers and is consistent with
the use made of the term “competence” in Articles 2-6 TFEU, but it must
be said at once that as far as terminology is concerned it is impossible to
find a consistent distinction between “competence” and “power” in the
judgments of the Court. In any event both the ERTA rationale and the effet
utile rationale suggest an organic link and a complementarity between the
internal competence-conferring provision and the implied external power,
in the first case through the exercise of that competence at the internal lev-
el and in the second through the necessity to enter into international com-
mitments to attain the (internal) objective. The effet utile rationale empha-
sises the Treaty objectives: it is based on external powers being required to
complement internal powers so as to achieve the objectives of a Treaty-
based competence, and it is this rationale that has been called the “princi-
ple of complementarity” by Dashwood and Heliskoski.8’ In contrast, in
the case of the FRTA rationale the link between the exercise of internal
competence and the existence of the external power can appear somewhat
perfunctory in the reasoning of the Court of Justice, especially in cases
where the site of disagreement is over the possible exclusive nature —
rather than the existence — of that external power. In Opinion 1/13, for ex-
ample, the reasoning takes the form of a simple assertion of an internal
competence which has been exercised:

“In the matter in issue, the 1980 Hague Convention concerns civil coopera-
tion where children are moved across borders. The Convention thus falls
within the area of family law with cross-border implications in which the EU
has internal competence under Article 81, paragraph 3, TFEU. Moreover, the
EU has exercised that competence by adopting Regulation 2201/2003. In
those circumstances, the EU has external competence in the area which forms

the subject-matter of the Convention”.%8

No attention — at this stage of identifying the existence of external powers
— seems to be paid to the objectives of the internal competence; in con-

86 T Tridimas, P Eeckhout, “The External Competence of the Community and the
Case Law of the Court of Justice — Principle versus Pragmatism”, Yearbook of
European Law 14, (1994), 143; R Schiitze, Foreign Affairs and the EU Constitu-
tion, (Cambridge: Cambridge University Press, 2014), 250.

87 A Dashwood, J Heliskoski, “The Classic Authorities Revisited”, supra note 80, at
12, preferring the term to the commonly-used “principle of parallelism”.

88 Opinion of 14 October 2014, 1/13, supra note 83, para 68. See also Opinion of 7
February 2006, 1/03, supra note 83, para 134.
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trast, they are extensively discussed in the context of determining whether
or not the external competence is exclusive. But the objectives of the inter-
nal competence are there in the background, since they are reflected in the
internal legislation on which the existence of external powers is based.
Thus the priority given to protecting or facilitating internal objectives and
the associated competence is common to both rationales, and both are
clearly distinguishable from the argument (unsuccessfully) put forward by
the Commission in Opinion 1/94 which simply claims an external compe-
tence in every policy field for which an internal competence exists.3? On
the contrary, implied external powers are inherently limited and cannot
provide the basis for developing an external policy independent of the
needs and functioning of the internal regime. For that, explicit external
competences (such as those we were examining in the previous section)
are needed. This is coherent in terms of the balance between the necessary
flexibility provided by an implied powers doctrine and the need to ensure
compliance with the principle of conferred powers.

These rationales for implied external powers are now visible in the
Treaty provisions on external competences, which aim to reflect existing
case law. According to Article 216, paragraph 1, TFEU

“The Union may conclude an agreement with one or more third countries or
international organisations where the Treaties so provide or where the conclu-
sion of an agreement is necessary in order to achieve, within the framework
of the Union’s policies, one of the objectives referred to in the Treaties, or is
provided for in a legally binding Union act or is likely to affect common rules
or alter their scope”.

We find here a reference to express external powers (“where the Treaties
so provide”), to the effet utile rationale (“where the conclusion of an
agreement is necessary in order to achieve, within the framework of the
Union’s policies, one of the objectives referred to in the Treaties”), and the
ERTA rationale (“where the conclusion of an agreement ... is provided for
in a legally binding Union act or is likely to affect common rules or alter
their scope™).

What, if anything, does this provision add to the pre-existing case law?
While seeking to reflect the case law on implied external powers, Article
216, paragraph 1, TFEU does not create a new substantive legal basis for

89 The argument was rejected by the Court in Opinion 1/94, the Court insisting on the
need to link the external power to the specific objective established in the Treaty:
Opinion of 15 November 1994, 1/94, supra note 32, paras 74-75.
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the conclusion of international agreements. As Advocate General Kokott
rightly says, “Article 216, paragraph 1, TFEU must not be confused with a
general conferral of powers on the Union institutions for external action.
On the contrary, an external competence can only ever be inferred from
that rule in conjunction with the provisions of the Treaties, objectives of
the Union, legal acts and rules of Union law mentioned in it”.%° So a sub-
stantive provision in the Treaties is still required as a legal basis for an in-
ternational agreement based on implied powers, in addition to a reference
to Article 218 TFEU which is the procedural legal basis for concluding in-
ternational agreements. In fact although Advocate General Kokott has pro-
posed that, where implied external powers are relied on, Article 216, para-
graph 1, TFEU should be included as a legal basis alongside the substan-
tive legal basis (the specific competence-conferring provision) to demon-
strate clearly the link between the internal competence and the implied ex-
ternal power, neither the practice of the institutions nor the judgments of
the Court have (so far) followed this approach.! Thus, for example, when
discussing Article 63 TFEU as the basis for external competence in the
field of non-direct investment protection, the Court referred to Article 216,
paragraph 1, TFEU, but there was no suggestion that the latter was re-
quired as a legal basis.?2 And agreements in the field of environmental
policy have been concluded on the basis of Article 192 TFEU (the internal
environmental policy competence); the concluding decision may mention
that the agreement “contributes to the achievement of the objectives of the
environmental policy of the Union”, reflecting the words of Article 216,
paragraph 1, TFEU, but that provision is not included among its legal
bases.”?

90 Opinion of AG Kokott of 17 July 2014, UK v Council, C-81/13, EU:C:2014:2114,
para 102.

91 For the Advocate General’s views on this point, which this author finds convinc-
ing, see Opinion of AG Kokott of 17 July 2014, supra note 90, para 104; Opinion
of AG Kokott of 21 March 2013, United Kingdom v Council, C-431/11,
EU:C:2013:187, paras 64-70; Opinion of AG Kokott of 28 October 2015, supra
note 60, EU:C:2015:729, para 58.

92 See supra note 84.

93 See for example Council Decision 2013/86/EU of 12 February 2013 on the con-
clusion on behalf of the European Union of the Nagoya-Kuala Lumpur Supple-
mentary Protocol on Liability and Redress to the Cartagena Protocol on Biosafety,
0J 2013 L46/1. See also Council Decision 2013/5/EU of 17 December 2012 on
the accession of the European Union to the Protocol for the Protection of the
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As these examples illustrate, there is certainly still some room for im-
plied external powers, especially for the conclusion of international agree-
ments dealing with action in a specific sector. Agreements concerning
transport,”* agriculture®> or fisheries?® — when not simply forming part of a
wider agreement which may be based on an express competence®” — will
be concluded under implied powers. In such cases, although there may be
disputes over the precise purpose of a measure,’8 the sectoral objectives of
EU policy are relatively clear. In contrast, the AFSJ and its relationship
with the EU’s CFSP competence, as we have already seen, raise complex
questions about the nature of the AFSJ and its objectives. It has rightly
been pointed out that although external action is necessary if the EU is to
achieve its objective of offering its citizens an area of freedom, security
and justice,” “the main rationale of the AFSJ as a political project is clear-
ly an internal one”, and its external dimension is instrumental to that ratio-
nale and objective, and thus “cannot be considered as an external policy in
its own right, like the CCP or the CFSP, but only as an instrumental ancil-
lary dimension of the essentially internal political project of the AFSJ”.100
The Treaty of Lisbon has not changed this essential orientation: interna-

Mediterranean Sea against pollution resulting from exploration and exploitation of
the continental shelf and the seabed and its subsoil, OJ 2013 L4/13.

94 Article 207, paragraph 5, TFEU.

95 Judgment of 7 October 2014, Germany v Council, C-399/12, EU:C:2014:2258.

96 Judgment of 26 November 2014, European Parliament v Council, European
Commission v Council, C-103/12 & C-165/12, EU:C:2014:2400.

97 Opinion of 15 November 1994, 1/94, supra note 32; Opinion of 30 November
2009, 1/08, General Agreement on Trade in Services (GATS) — Schedules of Spe-
cific Commitments Concerning Market Access and Granting of National Treat-
ment, EU:C:2009:739; Opinion of 16 May 2017, 2/15, supra note 24.

98 As Opinion 2/00 illustrates, the boundary between the trade and environmental
competences may not be easy to draw. See Opinion of 6 December 2001, 2/00,
Cartagena Protocol, EU:C:2001:664; see also Judgment of 12 December 2002,
Commission v Council, C-281/01, EU:C:2002:761; Judgment of 10 January
2006, Commission v Parliament and Council, C-178/03, EU:C:2006:4; Judgment
of 10 January 2006, Commission v Council, C-94/03, EU:C:2006:2.

99 “The Union shall offer its citizens an area of freedom, security and justice with-
out internal frontiers, in which the free movement of persons is ensured in con-
junction with appropriate measures with respect to external border controls, asy-
lum, immigration and the prevention and combating of crime”. Article 3, para-
graph 2, TEU.

100 J Monar, “The External Dimension of the EU’s Area of Freedom, Security and
Justice: Progress, potential and limitations after the Treaty of Lisbon”, SIEPS Re-
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tional agreements will need to show that they fall within either the effer
utile or the ERTA rationale in the context of the EU’s internal objectives.
For an example of the former in the AFSJ field we may look to a number
of agreements providing for cooperation between law enforcement agen-
cies that have been concluded on the basis of implied external powers
founded upon the AFSJ.19! For an example of the latter, the EU is becom-
ing increasingly active in the field of private international law, both in the
adoption of internal legislation and in the conclusion of international
agreements which take as their legal basis the internal legislative compe-
tence-conferring provisions on civil justice.l92 The specialised, highly sec-
toral nature of this legislation when used as a rationale for implied exter-
nal powers has resulted in a number of rulings of exclusive external com-
petence.103

1V, Conclusion
In a series of cases arising since the Lisbon Treaty it has been argued that

internal Treaty powers, either one of the AFSJ powers or the internal mar-
ket, should provide the — or one of the — legal bases for an external mea-

port 2012/1, 13. Along the same lines, see Opinion of AG Kokott of 28 October
2015, supra note 60, para 63.

101 See for example the PNR agreements with the USA and Australia, Council Deci-
sion 2012/381/EU, OJ 2012 L 186/3; Council Decision 2012/472/EU, OJ 2012 L
215/4, both based on Articles Article 82, paragraph 1, d, and Article 87, para-
graph 2, a, TFEU in conjunction with Article 218, paragraph 6, a, TFEU.

102 See for example Council Decision on the approval, on behalf of the European
Union, of the Hague Convention of 23 November 2007 on the International Re-
covery of Child Support and Other Forms of Family Maintenance, OJ 2011 L
192/39.

103 E.g. Opinion of 7 February 2006, 1/03, supra note 83; Opinion of 14 October
2014, 1/13, supra note 83. We do not have the space here for a full discussion of
this question; see for example P. Franzina (ed), The External Dimension of EU
Private International Law after Opinion 1/13, (Cambridge: Intersentia, 2016); A.
Rosas, “Exclusive, Shared and National Competence in the Context of EU Exter-
nal Relations: Do such Distinctions Matter?”, in I. Govaere, P. Van Elsuwege, S.
Adam, E. Lannon (eds.), The EU in the World: Essays in Honour of Marc
Maresceau, (Leiden: Martinus Nijhoff, 2013), 17; 1. Govaere, “'Setting the Inter-
national Scene': EU External Competence and Procedures Post-Lisbon Revisited
in the Light of ECJ Opinion 1/13”, Common Market Law Review, 52, no. 5
(2015), 1277, at 1286-1295.
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sure. In only two of these cases has the argument been even partially suc-
cessful.!%4 The express competences (the CCP, the CFSP, development co-
operation) have prevailed. This, it seems to me, is no coincidence. These
external policies may seek to extend beyond the EU’s borders the regula-
tory approach developed by the EU in building the internal market, or may
use AFSJ instruments such as police cooperation to achieve their objec-
tives; but this does not necessarily require the use of internal market or
AFSJ powers. The Court has avoided categorizing as “internal” or “exter-
nal” different aspects of IPR, services regulation, investment protection or
security. The touchstone is not the specific instruments used but rather the
context in, and the purposes for which, they are used. And as we have
seen, even where a specific express external power exists (such as for
readmission agreements) or specific provisions are included that will im-
prove the functioning of the internal market, alternative legal bases may
still be preferred by the Court of Justice on the ground that the centre of
gravity (predominant purpose) of the measure in question lies elsewhere.
This certainly does not mean that there is no scope for an external di-
mension, based on implied powers, to the internal market, the AFSJ or
other primarily “internal” policy fields, but such instruments will need to
contribute to the attainment of the objectives for which the internal com-
petences have been granted and to demonstrate either the ERTA or the effet
utile rationale, as now expressed in Article 216, paragraph 1, TFEU, and
will tend to be sectoral in nature. Agreements on visa facilitation and read-
mission!% are concluded with third countries, likewise agreements on spe-
cific private international law domains; all these have a clear link to Union
territory and the Union’s own legal systems at domestic and European lev-
el. Agreements on law enforcement and counter-terrorism cooperation
may also be concluded, and autonomous measures adopted, as long as
there appears to be a link with the Union’s security, and (perhaps) as long
as their centre of gravity does not lie in the Union’s contribution to inter-
national cooperation in the context of the United Nations. As far as the in-

104 The only exceptions are the rejection of the CCP as a legal basis for an IPR
agreement (Opinion of 14 February 2017, 3/15, supra note 27), and the applica-
tion of the exclusion of transport services and non-direct investment from the
CCP (Opinion of 16 May 2017, 2/15, supra note 24).

105 Since the Lisbon Treaty readmission agreements have their own express legal ba-
sis in Article 79, paragraph 3, TFEU; previously they were based on implied
powers.
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ternal market is concerned, external measures, including regulatory agree-
ments, are likely to fall within the expanded CCP. An internal market legal
basis may be appropriate where the measure is essentially designed to im-
prove the operation of the internal market, the external dimension serving
that internal purpose. In the field of intellectual property, an agreement
may be designed to harmonise IPR and improve IPR protection without
being concerned with promoting international trade, and in such a case an
internal market rather than a CCP legal basis would be appropriate.!0

Given the breadth of express external policy fields and their legal bases,
including the CFSP, and given the approach taken by the Court to multiple
legal bases (they are exceptional), if one of the broadly-framed express le-
gal bases is chosen by the legislature it is difficult to challenge the choice.
As far as the CFSP was concerned, before the Lisbon Treaty revision this
was balanced by the precedence given to the EC Treaty; now, the CFSP
has equal value. In the conditional access services case although the legal
basis chosen by the Council and challenged by the Commission was the
implied internal market legal basis, the Court (as with Daiichi Sankyo)
chose to start its reasoning with an analysis of the possible express compe-
tence — the CCP — and duly found that the agreement could be fitted with-
in the scope of that provision. In Opinion 2/15, too, the Court starts by ex-
amining how much of the agreement can be brought within the scope of
the CCP, before considering other implied external powers. In each of the
cases we have discussed, then, the express legal basis was the starting
point; a case needed to be made (and was not often successfully made) for
turning to an implied power.

This of course is perfectly logical, and it is consistent with the principle
of conferral to prefer an express over an implied power. But it also has im-
plications for the principle of conferral. Although implied powers might
seem to put some strain on that principle, in fact their connection with the
Treaty’s internal competences and legislation adopted in furtherance of
those objectives provides an identifiable Treaty-based rationale for exter-
nal action. Express external competences, on the other hand are in them-
selves a conferral of powers. Their open-ended nature is designed to allow
the Union to develop as an external actor, using a wide variety of instru-
ments (including those “borrowed” from internal policy fields), and evolv-

106 See e.g. Judgment of 4 September 2014, Commission v Council, C-114/12,
EU:C:2014: 2151; Opinion of 14 February 2017, 3/15, supra note 27.
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ing its objectives and priorities in line with the Treaty-based objectives
and principles governing all external action, but with considerable scope
for institutionally-defined policy choice. The principles governing the pro-
cess whereby such policy choice is made are therefore all the more impor-
tant.107

107 M. Cremona, “Structural Principles and their Role in EU External Relations
Law”, supra, note 2.
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1. Introduction

The link between objectives and competences, inherent in the principle of
conferral,! is expressed through the choice of legal basis for the conclu-
sion of an international agreement. The legal basis determines the vertical
allocation of competences between the European Union (EU) and its
Member States. It is identified according to objective factors, amenable to
judicial review, such as the aim and content of the international agreement
and of the decision of the Council approving it.2 In choosing the legal ba-
sis, ancillary objectives of the international agreement are absorbed by the
dominant ones.?

However, the nature of the EU competence is not necessarily deter-
mined by the identified legal basis. Indeed, if the legal basis is an express
external competence, the nature of the Union’s competence stems from the
Treaties. In contrast, if the legal basis is an internal competence, the nature
of the EU external competence is dependent on the exclusivity criteria of

1 See Article 5, paragraph 1, of the Treaty on the European Union (TEU) : “Under
the principle of conferral, the Union s hall act only within the limits of the compe-
tences conferred upon it by the Member States in the Treaties to attain the objec-
tives set out therein”.

2 Among the abundant literature: S. Adam, “The Legal Basis of International Agree-
ments of the European Union in the Post-Lisbon Era”, in I. Govaere and others
(eds), The European Union in the World, Essays in Honor of Marc Maresceau (Lei-
den: Martinus Nijhoff, 2014), 78; M. Klamert, “Conflicts of Legal Basis: no Legali-
ty and no Basis but a Bright Future under the Lisbon Treaty”, European Law Re-
view 35, no. 4 (2010), 497; P. Koutrakos, “Legal Basis and Delimitation of Compe-
tence in EU External Relations”, in M. Cremona, B. De Witte (eds), EU Foreign
Relations Law: Constitutional Fundamentals (Oxford: Hart Publishing, 2008), 171;
K. Lenaerts, “EU Federalism in 3D”, in E. Cloots, G. De Baere, S. Sottiaux (eds),
Federalism in the European Union (Oxford: Hart Publishing, 2012), 23. See also, in
this volume, the chapter by Mauro Gatti.

3 See also the chapter by Merijn Chamon in this volume.
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Article 3, paragraph 2, of the Treaty on the Functioning of the European
Union (TFEU),* which are not necessarily relevant to the legal basis: the
legal basis of the internal measures has no importance for the exclusivity
of EU external competence according to the criterion of affecting the com-
mon rules or altering their scope or according to the condition of a provi-
sion in a legislative act.

Given that the determination of the nature of the EU external compe-
tence is decisive for the conclusion of an international agreement by the
Union alone, or jointly by the Union and its Member States,’ the choice of
the legal basis according to objective criteria related to the provisions of
an international agreement is not sufficient. While in the internal field the
definition of the legal basis of the EU competence implies either its un-
conditional exercise (exclusive competence) or its exercise according to
the principle of subsidiarity (non-exclusive competence), in the external
field the definition of the legal basis does not answer the questions as to
whether the exclusivity criteria of Article 3, paragraph 2, TFEU are met,
or as to whether the conclusion of an agreement by the Union alone is pos-
sible in case of shared external competence, following Article 216, para-
graph 1, TFEU.® From a vertical division of competences perspective and

4 “The Union shall also have exclusive competence for the conclusion of an interna-
tional agreement when its conclusion is provided for in a legislative act of the
Union or is necessary to enable the Union to exercise its internal competence, or in
so far as its conclusion may affect common rules or alter their scope”.

5 Undoubtedly, an international agreement falling under the EU’s exclusive compe-
tence is to be approved by the Union alone. However, an agreement falling under
the Union’s shared competence is not necessarily a mixed agreement. See: A. Dash-
wood, “Mixity in the Era of the Treaty of Lisbon”, in C. Hillion, P. Koutrakos (eds),
Mixed Agreements Revisited (Oxford: Hart Publishing, 2010), 356; E. Neframi,
“Vertical Division of Competences and the Objectives of the European Union’s Ex-
ternal Action”, in M. Cremona, A. Thies (eds), The Court of Justice of the Euro-
pean Union and External Relations Law — Constitutional Challenges (Oxford: Ox-
ford University Press, 2014), 73; A. Rosas, “Exclusive, Shared and National Com-
petence in the Context of EU External Relations: Do such Distinctions Matter?”, in
I. Govaere and others (eds), The European Union in the World; Essays in Honor of
Marc Maresceau (Leiden: Martinus Nijhoff, 2014) 17. See also, in this volume, the
chapter by M. Chamon.

6 “The Union may conclude an agreement with one or more third countries or inter-
national organisations where the Treaties so provide or where the conclusion of an
agreement is necessary in order to achieve, within the framework of the Union's
policies, one of the objectives referred to in the Treaties, or is provided for in a
legally binding Union act or is likely to affect common rules or alter their scope”.
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because of the requirement of effectiveness and the need to define whether
the Union may conclude an international agreement alone or together with
its Member States, the question “does the Union have exclusive compe-
tence to conclude an international agreement” prevails over the question
“what is the legal basis for the conclusion of an international agreement”.

Taking the nature of the EU competence as the decisive criterion for the
vertical division of the external competences implies an EU-objectives-
oriented analysis.

The external competence of the Union is exclusive if the international
agreement falls under the common commercial policy (CCP).” Conse-
quently, provided that the international agreement has a link to internation-
al trade, the starting point for the competence question analysis is the
CCP’s scope, which is defined according to the Union’s objectives and
which may lead to a broader conception of the trade objective when com-
pared to a situation in which the starting point is an analysis of the objec-
tive of the international agreement (II).

If an agreement does not fall under the scope of the CCP, the next step
is to assess the exclusive nature of the Union’s implied external compe-
tence. The Court of Justice first examines the criteria of Article 3, para-
graph 2, TFEU,® especially whether the conclusion of the agreement af-
fects common rules or alters their scope according to the ERTA doctrine.?
In this context, as is well known, the exclusive external competence of the
Union stems not only from the objective comparison of EU internal rules
with the provisions of the international agreement, but also from an analy-
sis of the scope, nature and content thereof, “bearing in mind that account
must be taken not only of (EU) law as it now stands in the area in question
but also of its future development™.10 Besides, it is considered essential to
“ensure a uniform, consistent application of the (EU) rules and the proper
functioning of the system they establish in order for the full effectiveness
of (EU) law to be preserved”.!! As a consequence, the EU-objectives ana-

7 Pursuant to Article 3, paragraph 1, TFEU, “(t)he Union shall have exclusive com-

petence in the following areas: (...) (¢) common commercial policy”.

Supra note 4.

9 Judgment of 31 March 1971, Commission v Council (European Agreement on
Road Transport -ERTA), 22/70, EU:C:1971:32.

10 Opinion of 7 February 2006, 1/03, Competence of the Community to conclude the
new Lugano Convention on Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters, EU:C:2006:81, para 126.

11 Id., para 128.

[ee]
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lysis prevails over a neutral comparison of the EU’s and the international
agreement’s provisions. Moreover, the definition of the legal basis has no
importance for the vertical division of competences, once the criterion of
Article 3, paragraph 2, TFEU is met (III).

If a Union’s external implied competence turns out not to be exclusive,
the Court’s next step is to answer the question as to whether the conclu-
sion of a mixed agreement is mandatory.!2 The ability of the Union to ex-
ercise its competence directly in external fields depends, however, on the
objective pursued. Article 216, paragraph 1, TFEU is also based on an
EU-objectives approach, entailing a particular dynamic in the exercise of
the EU external competence (IV).

However, the EU-objectives-oriented analysis of the question of the
competence to conclude an international agreement is not without ambigu-
ity. It may impact the classic distinction between substantive and ancillary
provisions of the international agreement, which is not necessarily in line
with effectiveness (V).

1I. The Scope of the Common Commercial Policy

The definition of the scope of the CCP in order to establish the exclusivity
of the Union’s external competence follows a methodology close to that of
the choice of legal basis, according to which certain objective factors, such
as the content and the purpose of the international agreement, are evaluat-
ed.!3 However, as the Court of Justice’s starting point, from an effective-
ness-oriented EU approach, is to define the scope of any exclusive EU
competence, the initial objective examination of the content and the pur-
pose of the international agreement is highly influenced by the EU objec-
tives expressed in Article 207, paragraph 1, TFEU,'* which leads to a

12 Supra, note 5.

13 B. Van Vooren, R. Wessel, EU External Relations Law (Cambridge : Cambridge
University Press, 2014), 158.

14 “The common commercial policy shall be based on uniform principles, particu-
larly with regard to changes in tariff rates, the conclusion of tariff and trade agree-
ments relating to trade in goods and services, and the commercial aspects of intel-
lectual property, foreign direct investment, the achievement of uniformity in mea-
sures of liberalisation, export policy and measures to protect trade such as those to
be taken in the event of dumping or subsidies. The common commercial policy
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global approach to the provisions of the international agreement (A) and to
a global approach to the EU objectives (B).

A. The Global Approach to the International Agreement

In order to determine whether an international agreement falls under the
scope of the CCP, the Court of Justice, following well-settled jurispru-
dence, examines the link between the agreement and international trade
and its effects thereon.!> The objective-factors-based approach is followed
as far as the link between the agreement and international trade and its ef-
fects thereon are not evident. The Court of Justice applies, thus, the ab-
sorption doctrine, in order to distinguish between the main and the ancil-
lary objectives of the international agreement. For instance, in Opinion
3/15, the Court of Justice held that the non-commercial objective of the
Marrakesh Treaty to Facilitate Access to Published Works for Persons
Who are Blind, Visually Impaired, or Otherwise Print Disabled, prevailed
and, without naming a legal basis for the conclusion of that agreement, ex-
cluded it from the scope of the CCP.!¢ Following an objective examination
of the purpose and the content of the Lisbon Agreement on Appellations
of Origin and Geographical Indications, and after examining its specific
link to international trade and its effects thereon, the Court of Justice held
that its commercial purpose prevailed, such that the agreement fell under
the scope of the CCP.17

The delimitation of the scope of the CCP is more complex where the
commercial purpose of the agreement as a whole is not contested, but
where some of its provisions are not classic CCP instruments. In other

shall be conducted in the context of the principles and objectives of the Union's
external action”.

15 M. Cremona, “Balancing Union and Member State Interests: Opinion 1/2008,
Choice of Legal Base and the Common Commercial Policy under the Treaty of
Lisbon”, European Law Review 35 (2010), 678; C. Kaddous, “ The Transforma-
tion of the EU Common Commercial Policy ”, in P. Eeckhout, M. Lopez Escudero
(eds), The European Union's External Action in Times of Crisis, (Oxford: Hart
Publishing, 2016), 429.

16 Opinion of 14 February 2017, 3/15, Marrakesh Treaty to Facilitate Access to Pub-
lished Works for Persons who are Blind, Visually Impaired or Otherwise Print
Disabled, EU:C:2017:114.

17 Judgment of 27 October 2017, Commission v Council, C-389/15, EU:C:2017:798.
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words, the question as to whether provisions of a trade agreement, which
lead to the harmonisation of internal provisions, still fall under the scope
of the CCP remains. In its recent case law, the Court of Justice, starting
from the Treaty drafters’ objective as expressed in Article 207 TFEU,
adopted a global approach to international trade agreements, thereby aban-
doning a fragmented instrumental approach that distinguished the content
of specific provisions from the content of the agreement as a whole.

More precisely, the Court’s interpretation was based on the objective of
reforming the CCP to reinforce the role of the Union as a global commer-
cial actor, especially in the framework of the World Trade Organisation
(WTO). As is well known, the scope of the CCP, in view of the conclusion
of the WTO agreements, had been limited by the Court’s instrumental ap-
proach, which led the Court of Justice to find that those provisions of the
General Agreement on Trade in Services (GATS) and Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS) that had
harmonizing effect and affected the internal market could not be consid-
ered as instruments of the CCP, despite the obvious link between the
agreements and international trade.'® The fragmented interpretation of the
GATS and the TRIPS agreements has since been abandoned in subsequent
case law following the entry into force of the Lisbon Treaty. As was al-
ready pointed out,!? the Court of Justice interpreted the scope of the CCP
with regard to the WTO agreements from the perspective of the objective
expressed in Article 207 TFEU.

In Daiichi Sankyo and Sanofi-Aventis Deutschland,?° the Court high-
lighted that only rules that have a specific link to international trade may
be covered by the concept of “commercial aspects of intellectual property”
as referred to in Article 207 TFEU.2! However, instead of examining Arti-
cle 27 of the TRIPS agreement — a provision setting out the framework for

18 Opinion of 15 November 1994, 1/94, Competence of the Community to Conclude
International Agreements Concerning Services and the Protection of Intellectual
Property, EU:C:1994:384.

19 See, in this volume, the chapter by Marise Cremona.

20 Judgment of 18 July 2013, Daiichi Sankyo and Sanofi-Aventis Deutschland,
C-414/11, EU:C:2013:520.

21 For a comment, see L. Ankersmit, “The Scope of the Common Commercial Policy
after Lisbon: The Daiichi Sankyo and Conditional Access Services Grand Cham-
ber Judgments”, Legal Issues of Economic Integration, 41 (2014), 193; A. Di-
mopoulos, P. Vantsiouri, “Of TRIPS and Traps: the Interpretative Jurisdiction of
the Court of Justice of the EU over Patent Law”, European Law Review 39, no. 2
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patent protection — for links to international trade in order to classify its
“commercial aspect”, the Court took the scope of the CCP as its starting
point. It observed that the scope of Article 207 TFEU was intended to cov-
er the TRIPS agreement, which makes the whole agreement a CCP instru-
ment. In other words, the objective of the reform of Article 207 TFEU was
to cover agreements having a specific link to international trade. As Advo-
cate General Villalon pointed out, the connection between the wording of
Article 207, paragraph 1, TFEU and the wording of the TRIPS agreement
is very powerful as an idea. “That peculiar expression ‘commercial as-
pects’ would not have entered primary law had an international agreement
entitled the “TRIPs’ Agreement not existed for over a decade” .22 Even if
he does not arrive at the same conclusion as the Court of Justice, Advocate
General Villalon observed that the effectiveness of Article 207 TFEU,
which introduced a real reform to the scope of the CCP, is to be taken into
consideration by excluding a strict interpretation of the term “commercial
aspects”. Contrary to the opinion held by Advocate General Villalon, who
opined that the commercial aspects of intellectual property rights do not
cover harmonization instruments, such as Article 27 of the TRIPS Agree-
ment, the Court of Justice held that the harmonizing effect of Article 27 is
absorbed by the connection between the TRIPS Agreement and interna-
tional trade. To put it differently, starting from the EU objective to incor-
porate WTO agreements in the scope of the CCP, the scope of the Union’s
exclusive competence is now determined by the functionality of the agree-
ment as a whole, which makes it a CCP instrument in its entirety, despite
the harmonizing effect of some of its provisions.

The Court has taken the same position in other cases beyond WTO
agreements: measures having a specific link to international trade, due to
their objectives, fall under the scope of the CCP and not under the external
aspect of the internal market competence, even though the adoption of
those measures may lead to the harmonisation of internal provisions. The
Commission v Council case related to the legal basis for the Council’s de-
cision to conclude the European Convention on the legal protection of ser-

(2014), 210; J. Larik, “No Mixed Feelings: The post-Lisbon Common Commercial
Policy in Daiichi Sankyo and Commission v Council (Conditionnal Access Con-
vention)”, Common Market Law Review 52, no. 3 (2015), 779.

22 Opinion of AG Villalon of 31 January 2013, Daiichi Sankyo and Sanofi-Aventis
Deutschland, C-414/11, EU:C:2013:49, para 64.
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vices based on, or consisting of, conditional access.??> The Court found
that the principal objective of the convention was to promote international
trade and, thus, presented the obligatory specific link to international trade
that made it a CCP instrument. Despite the existence of EU internal mar-
ket rules covering the same subject and, thus, liable to support an implied
external competence, the Court held that internal-market oriented mea-
sures, even stemming from the convention, were not incompatible with the
CCP’s scope. As Advocate General Kokott pointed out,?* a CCP measure
may lead to harmonisation of national legislation, while harmonisation of
national legislation may no longer give rise to an external competence, as
long as the international agreement is intended to promote trade.

With the enlargement of the scope of the CCP the Court abandons the
strict parallelism between external and internal competence. The dynamic
of the Union’s external competence in the field of international trade is ex-
pressed through a functionalist approach that dissociates the CCP from the
external aspect of the internal market: as far as a link between an agree-
ment and international trade is established, the agreement is deemed to be
a CCP instrument, despite the existence of provisions affecting the internal
market, even if the concrete implementation thereof requires recourse to
an internal-competence legal basis. While the WTO agreements are con-
sidered CCP instruments because of the objective underlying the reform of
Article 207 TFEU, coherence implies that the effect of such an approach
be generalized to all agreements with trade objective, which is thus global-
ly assessed. The decisive element in the establishment of the link between
the CCP and any potential agreement is, therefore, the identification of its
international trade objective, which, beyond the WTO agreements, may
stem from a classic balancing between its predominant and incidental pur-
poses.

B. The Global Approach of the EU's Objectives

The so-called new generation of free trade agreements (NGFTAs) contain
provisions falling under the CCP scope, as enlarged by the Lisbon Treaty
and the Court of Justice’s interpretation, such as foreign direct investment

23 Judgment of 22 October 2013, Commission v Council, C-137/12, EU:C:2013:675.
24 Opinion of AG Kokott of 27 June 2013, Commission v Council, C-137/12,
EU:C:2013:441, para 66.
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and intellectual property. However, the CCP scope does not cover the
NGFTAs in their entirety. Because of their comprehensive approach,
which incorporates various trade-related objectives, such as non-direct in-
vestment, public procurement, competition, and sustainable development,
the NGFTAs need a detailed analysis as to the nature of the EU external
competence, despite their undoubted trade objective.?

In Opinion 2/15, addressing the competence of the Union to conclude
the free trade agreement with the Republic of Singapore (EUSFTA),2¢ the
Court of Justice was asked to clarify the link between the common com-
mercial policy and the sustainable development provisions of the agree-
ment. The EUSFTA contains, in its Chapter 13 entitled “Trade and Sus-
tainable Development”, provisions related to labour and environmental
protection. Those provisions impose obligations on the parties to promote
their bilateral trade and economic relationship in such a way as to con-
tribute to sustainable development, to establish environmental and labour
protection, and to adopt or modify their relevant laws and policies in a
manner consistent with the agreements to which they are a party. The in-
clusion of sustainable development provisions in the EUSFTA aims at bal-
ancing free trade with social and environmental protection, by avoiding a
reduction in the second in favor of the first and by avoiding to apply the
standards of protection in a protectionist manner. According to the hori-
zontal dimension of the absorption doctrine, the question is which of the
objectives — trade, social, and/or environmental protection — are ancillary
and, consequently, absorbed by the main objective.

However, in Opinion 2/15, the Court of Justice did not apply the center
of gravity test. Rather, it found that the sustainable development provi-
sions did not express a proper objective and that the trade objective was

25 As AG Sharpston pointed out in her opinion concerning the conclusion of the EU-
Singapore free trade agreement: “The EUSFTA is a very heterogeneous agree-
ment. That means that, of necessity, the analysis to establish competence and its
(exclusive or shared) nature will need (depending on the context) to focus on an
individual chapter or groups of chapters of the EUSFTA, on a part or parts of that
agreement or, occasionally, on an individual provision”. Opinion of AG Sharpston
of 21 December 2016, Opinion 2/15, Free Trade Agreement between the European
Union and the Republic of Singapore, EU:C:2016:992, para 82.

26 Opinion of 16 May 2017, 2/15, Free Trade Agreement between the European
Union and the Republic of Singapore, EU:C:2017:376. See: M. Dony, “L’avis 2/15
de la Cour de justice: un 'jugement de Salomon?"”, Revue trimestrielle de droit eu-
ropéen 53, no. 3 (2017), 525.

71

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Eleftheria Neframi

broad enough to cover social and environmental protection purposes. As a
consequence, sustainable development provisions were found not to be an-
cillary objectives, but part of the CCP, instead.?’

The reasoning of the Court of Justice was based on the global approach
to the external action objectives pursuant to Article 21 TEU,28 which finds
a specific expression in Article 207, paragraph 1, TFEU: “(t)he common
commercial policy shall be conducted in the context of the principles and
objectives of the Union's external action”. It, thus, held that the sustainable
development provisions of the EUSFTA were an integral part of the CCP
and were not to be examined as autonomous objectives, giving rise to a
different competence than that of Article 207 TFEU.

The Court’s perspective on the global approach of external action ob-
jectives differs from its usual center of gravity test in the examination of
the different objectives of an international agreement and leads to a broad
conception of the CCP objective. This was not the position of Advocate
General Sharpston, who examined the sustainable development provisions
of the EUSFTA as the expression of autonomous objectives giving rise to
a proper competence question. Advocate General Sharpston did not apply
the center of gravity test either, because the choice of the legal basis was
not necessary, but instead directly considered the sustainable development
objectives as distinctive and stand-alone objective, which led to the recog-
nition, in her opinion, of a shared competence in environmental and social
protection fields.?’

27 S. Schacherer, The EU as a Global Actor in Reforming the International Invest-
ment Law Regime in Light of Sustainable Development, (Geneva Jean Monnet
Working Paper, 1/2017).

28 Article 21 TEU states especially in paras 2 and 3: “2. The Union shall define and
pursue common policies and actions, and shall work for a high degree of coopera-
tion in all fields of international relations, in order to:(a) safeguard its values, fun-
damental interests, security, independence and integrity; (...) (d) foster the sustain-
able economic, social and environmental development of developing countries,
with the primary aim of eradicating poverty; (...) (h) promote an international sys-
tem based on stronger multilateral cooperation and good global governance. 3.
The Union shall respect the principles and pursue the objectives set out in para-
graphs 1 and 2 in the development and implementation of the different areas of the
Union's external action covered by this Title and by Part Five of the Treaty on the
Functioning of the European Union, and of the external aspects of its other pol-
icies”.

29 Opinion of 21 December 2016, supra note 25, paras 489-503.
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The position of the Court of Justice, which held that the CCP objective
covers environmental and social protection, distinguished the CCP from
implied external competences. Indeed, the Court of Justice could have
reached the same result — that is, recognising the broad scope of the CCP
and the exclusive competence of the Union — if it had found that sustain-
able development provisions did not occupy an important place in the
agreement and were, thus, absorbed by the CCP provisions. Indeed, the
Court of Justice, in the same Opinion 2/15, took that very position with
regard to some of the transport policy provisions (see infra). By recogniz-
ing the broad scope of the CCP, through its global approach to external ac-
tion objectives, the Court of Justice gave a specific — broad — dimension to
the trade objective. Such a broad conception of the CCP objective implies
a broad conception of the CCP competence: the CCP competence, conse-
quently, may cover sustainable development objectives, absorbed by the
trade objective as conceived in the global approach of Articles 21 TEU
and 207 TFEU, without passing the center of gravity test or an assessment
of the importance of the provisions under question in the specific context.
The Union’s global approach to external action objectives may, in that
sense, be considered as prevailing over a determination of the Union’s
competence according to objective factors in relation to any particular
agreement.

However, the Court of Justice also justified its position with regard to
objective factors by highlighting that the sustainable development provi-
sions of the EUSFTA could be considered a basis for an EU competence
because of their non-prescriptive nature. The Court specifically held that
“it is not the Parties’ intention to harmonise the labour or environment
standards of the Parties” and that the provisions under question “are in-
tended not to regulate the levels of social and environmental protection in
the Parties’ respective territory but to govern trade between the European
Union and the Republic of Singapore by making liberalisation of that trade
subject to the condition that the Parties comply with their international
obligations concerning social protection of workers and environmental
protection”.30 Sustainable development provisions were, thus, assimilated
to ancillary provisions, which do not create new substantive obligations
and, as a consequence, did not raise the question of the Union’s compe-
tence with regard thereto.

30 Opinion of 16 May 2017, 2/15, supra note 26, paras 165, 166.
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It should nevertheless be noted that the reasoning of the Court of Justice
is not without ambiguity. The Court justified the integration of the sustain-
able development provisions in the scope of the CCP also because of their
effects on trade. The provisions of Chapter 13 of the EUSFTA do indeed
affect trade in different ways: by balancing the standards of social and en-
vironmental protection against liberalization of trade; by eliminating dis-
parities between the costs of producing goods and supplying services in
the European Union and Singapore; and by suspending the liberalization
of trade in case of breach of the provisions concerning social protection of
workers and environmental protection.3! The emphasis on the effects on
trade of the sustainable development provisions is not justified if the latter
are considered non-prescriptive — and thus as absorbed by the CCP objec-
tive. The effects on trade are usually examined in order to determine
whether or not substantive provisions of an international agreement —
which pursue their own objective — fall under the scope of the CCP. How-
ever, if the Court of Justice found the sustainable development provisions
substantive, they could not fall under the scope of the CCP, because the
first condition, especially intended to promote and regulate trade, would
not have been met. The global approach perspective of the Union’s exter-
nal action objectives, instead of that of the qualification of the sustainable
development provisions as CCP provisions because of their content, al-
lowed the Court of Justice to accommodate the broad scope of the CCP
with the principle of conferral: the CCP objective covers sustainable de-
velopment as far as the corresponding provisions do not pursue an au-
tonomous objective and are integral part of the CCP, which is justified
through their effects on trade.

III. EU Objectives and the EU's Exclusive Implied External Competence

Despite the Court’s broad conception of the CCP scope, some provisions
of an international trade agreement, especially of the NGFTAs, may still
not fall under Article 207 TFEU. The next step in the reasoning of the
Court of Justice is to establish exclusivity according to the criteria of Arti-
cle 3, paragraph 2, TFEU, concerning implied external competences.32 In

31 Id., paras 157-161.
32 F. Castillo de la Torre, “The Court of Justice and External Competences After Lis-
bon: Some Reflections on the Latest Case Law”, in P. Eeckhout, M. Lopez Escud-
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that case too, the EU-objectives approach prevails over the objective-fac-
tors-based examination of the international agreement.

In examining Article 3, paragraph 2, TFEU’s exclusivity criterion of af-
fecting common rules or altering their scope, it is established case law
that, insofar as the area addressed by an international agreement is not ful-
ly covered by internal rules and, thus, there is no ERTA-exclusivity based
on field-preemption, and insofar as there is no conflict-preemption, in the
sense of antinomy between the agreement and the common rules, exclu-
sivity of the Union’s competence may stem from the cross-examination of
EU and international rules.33 According to the Court of Justice, the exclu-
sive implied competence of the Union “must have its basis in conclusions
drawn from a comprehensive and detailed analysis of the relationship be-
tween the international agreement envisaged and the EU law in force. That
analysis must take into account the areas covered, respectively, by the
rules of EU law and by the provisions of the agreement envisaged, their
foreseeable future development and the nature and content of those rules
and those provisions, in order to determine whether the agreement is capa-
ble of undermining the uniform and consistent application of the EU rules
and the proper functioning of the system which they establish”.34

It is inherent in the rationale of implied external competences that their
dynamic is driven by the scope of the corresponding EU objectives, which
may be broader than the scope of the internal rules that the exclusivity of
the external competence aims to preserve. Indeed, exclusivity stems not
only from conflict and overlap between EU and international rules, but

ero (eds), The European Union's External Action in Times of Crisis (Oxford: Hart
Publishing, 2016), 129.

33 A. Arena, “Exercise of EU Competences and Pre-emption of Member States’
Powers in the Internal and the External Sphere: Towards ‘Grand Unification’?”,
Yearbook of European Law, 35, no. 1 (2016), 28, at 64. M. Cremona, “EU External
Relations: Unity and Conferral of Powers”, in L. Azoulai (ed), The Question of
Competence in the European Union (Oxford: Oxford University Press, 2014), 69;
R. Schiitze, “The ERTA Doctrine and Cooperative Federalism”, in R. Schiitze,
Foreign Affairs and the EU Constitution Selected Essays (Cambridge: Cambridge
University Press, 2014), 287.

34 Opinion of 14 October 2014, 1/13, Convention on the Civil Aspects of Internation-
al Child Abduction, EU:C:2014:2303, para 71; Judgment of 26 November 2014,
Green Network, C-66/13, EU:C:2014:2399, para 29; Opinion of 14 February 2017,
3/15, supra note 16, para 108. See 1. Govaere, “Setting the International Scene:
EU External Competence and Procedures Post-Lisbon Revisited in the Light of
ECJ Opinion 1/13”, Common Market Law Review 53, no. 5 (2015), 1277.
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also from the overlap between those objectives pursued by the EU internal
rules and those pursued by the rules of the international agreement. The
objectives-based-approach marks an expansion of the scope of the alter-
ation criterion as a basis for ERTA-exclusivity,3® even in case common
rules are not properly affected by the provisions of an international agree-
ment. If the provisions of the international agreement do not cover the
same issues as the internal EU rules, but are an expression of the pursuit of
the same objective, implied external competence of the Union is exclusive
in order to ensure the proper functioning of the system and to preserve the
future development of the EU internal rules. The expression “to a large ex-
tent covered by common rules” with regard to the field addressed by the
exclusive implied external competence of the Union is to be understood in
the light of the Union’s objectives that determine the extent of the exercise
of the corresponding competence. Such an approach justifies not only the
proper meaning of the altering the scope of the common rules criterion,
but also justifies the exclusive implied external competence of the Union
with regard to the principle of conferral.

More precisely, the exercise of the internal shared competence of the
Union implies a vertical balancing under the principle of subsidiarity, in
order to assess the necessity of its exercise with regard to the Member
States’ action and with regard to their corresponding objective(s). The ma-
terial scope of the adopted rules depends on the EU’s choice in the exer-
cise of the competence that the pursuit of the objective(s) justified. The
material scope of the internal rules determines the scope of the internal,
but not the scope of the external, preemption.3¢ To the extent provisions of

35 A. Arena, supra note 33, at 82.

36 In Commission v Council, the Neighbouring Rights of Broadcasting Organisations
case, the Court of Justice held that, Protocol (No 25) on the exercise of shared
competence, the sole article of which states that, “when the Union has taken action
in a certain area, the scope of this exercise of competence only covers those ele-
ments governed by the Union act in question and therefore does not cover the
whole area”, concerns, as is evident from its wording, only Article 2, paragraph 2,
TFEU and not Article 3, paragraph 2, TFEU. It therefore seeks to define the scope
of the exercise by the European Union of a shared competence with the Member
States which was conferred on it by the Treaties, and not to limit the scope of the
exclusive external competence of the European Union in the cases referred to in
Article 3, paragraph 2, TFEU. Judgment of 4 September 2014, Commission v
Council, C-114/12, EU:C:2014:2151, para 73. See, F. Castillo de la Torre, supra
note 32, at 157.

76

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

The Dynamic of the EU Objectives in the Analysis of the External Competence

an international agreement deal with issues that could have been covered
by the internal rules if the institutions had made a different choice, their
conclusion does not need a new assessment of the need to exercise Union
competence with regard to that of the Member States: the implied external
competence of the Union is exclusive, despite the absence of internal
field-preemption, because the international commitments pursue the same
objective as the internal rules and, thus, they alter the scope of the com-
mon rules, by completing them. Consequently, the ERTA-exclusivity is to
be assessed with regard to the scope of the Union’s objective at the basis
of the internal rules.

In the Neighbouring Rights of Broadcasting Organisations case, the
Court of Justice acknowledged the exclusive nature of the implied external
competence of the Union to conclude the Council of Europe’s convention
despite the fact that the scope of that convention and that of the relevant
EU directives did not coincide completely.3? Starting from the objective of
protecting the broadcasting organisation’s neighbouring rights, which
were common to both the EU directives and the convention, the Court de-
termined that the convention’s extension of the protection to pre-broad-
casting signals and to retransmission by wire, which issues were not cov-
ered by the EU rules, still fell under exclusive EU external competence.
While Advocate General Sharspston adopted a different position, based on
the absence of affectation of the common rules,?8 the position of the Court
can be justified, in view of the principle of conferral, if one assumes that
the international convention enlarged the scope of the common rules with-
out requiring a new assessment of the necessity to exercise its compe-
tence.

The differentiation between the scope of the rules and the scope of the
objectives is clearer when there is complete harmonisation, where Mem-
ber States have discretion to derogate from the common rules. Indeed, in
the case of complete harmonisation, the provisions of an international
agreement on an issue falling within the Member States’ discretion still
fall under exclusive implied EU external competence, as any discretion to
derogate from EU law is entirely controlled by the harmonising measures

37 Supra note 36.
38 Opinion of AG Sharpston of 3 April 2014, Commission v Council, C-114/12,
EU:C:2014:224, paras 144-166.
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themselves.3 In contrast, in the case of minimum harmonisation of the
Member States’ legislation, the Member States’ competence to adopt
stricter rules remains untouched, but exclusivity stems from exhaustive
harmonisation.*® An international rule entering in the Member States’
sphere goes beyond the objective of the exercised competence of the
Union and, as such, does not fall under exclusive EU competence, unless
the international rule overlaps and is at odds with the EU rule (conflict
preemption).

More problematic has been the establishment of the Article 3, para-
graph 2, TFEU exclusivity in Opinion 3/15, concerning the competence of
the Union to approve the Marrakesh Treaty to Facilitate Access to Pub-
lished Works for Persons Who are Blind, Visually Impaired, or Otherwise
Print Disabled.#! At the moment of the request of the Opinion,*? Directive
2001/29%3 did not harmonise the exceptions and limitations to the protect-
ed copyright and related rights, while the Marrakesh Treaty renders such
exceptions and limitations mandatory, for the benefit of persons with dis-
abilities. The Court of Justice found that the Member States’ discretion in
implementing their option to provide for an exception or limitation for the
benefit of persons with disabilities “derives from the decision of the EU
legislature to grant the Member States that option, within the harmonised
legal framework which Directive 2001/29 establishes”.#* The Court held

39 The Court of Justice held that “the fact that [a] Directive provides for certain dero-
gations or refers in certain cases to national law does not mean that in regard to the
matters which it regulates harmonisation is not complete”. Judgment of 25 April
2002, Commission v France, C-52/00, EU:C:2002:252, para 19.

40 Opinion of 19 March 1993, 2/91, Convention no. 170 of the International Labour
Organization concerning safety in the use of chemicals at work, EU:C:1993:106.
See R. Schiitze, “Supremacy without Pre-emption? The Very Slowly Emergent
Doctrine of Community Pre-emption”, Common Market Law Review, 43, no. 4
(2006), 1023.

41 Opinion of 14 February 2017, 3/15, supra note 16. See A. Arena, “The ERTA Pre-
emption Effects of Minimum and Partial Harmonisation Directives: Insights from
Opinion 3/15 on the Competence to Conclude the Marrakesh Treaty”, European
Law Review no. 5 (2018), forthcoming.

42 Since the delivery of Opinion 3/15, the EU legislature has carried out a full har-
monisation of copyright exceptions and limitations for the benefit of persons with
visual disabilities. See Regulation (EU) 2017/1563, OJ 2017 L242/1; Directive
(EU) 2017/1564, OJ 2017 L242/6.

43 0J 2001 L167/10.

44 Opinion of 14 February 2017, 3/15, supra note 16, para 119.
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that the Member States’ discretion is not the expression of a shared power
and, consequently, the Marrakesh Treaty falls under the exclusive implied
EU external competence.

It is interesting to note that, in Opinion 3/15, exclusivity does not stem
from complete harmonization. That would have been the case if the Union
had harmonised limitations on copyright and related rights protection, as it
did after the delivery of Opinion 3/15.%° In that case, the Member States
discretion would have been a derogation from harmonized rules. However,
as the European Parliament pointed out,* a distinction must be drawn be-
tween exceptions relating to the scope of an EU act and exceptions relat-
ing to the rights laid down in such an act. Exceptions to the scope of an
EU act, on the one hand, are the consequence of minimum harmonization,
where Member States preserve their competence and the intensity of the
exercise of the EU competence is limited. Exceptions to the rights laid
down in an EU act, on the other hand, are the consequence of partial har-
monization. It is the Union’s choice not to harmonise them, because such
exceptions are not related to the harmonisation’s objective to preserve the
functioning of the internal market. It is thus about a situation between
complete harmonization, leading to an exclusive external competence, and
minimum harmonization, leading to shared external competence. This in-
termediate state of preemption means that the Member States’ discretion
to introduce exceptions to protected intellectual property rights is irrele-
vant to the internal market objectives, which explains the absence of com-
plete harmonization, but the Member States must still remain within the
limits designed by the EU rules, which, in turn, defines the difference with
regard to minimum harmonization.

The EU-perspective with regard to exclusivity of the Union’s implied
external competence is clearly illustrated by the Court’s acknowledgment
of exclusive EU competence with regard to the Marrakesh Treaty. What
distinguishes that case from the Neighbouring Rights of Broadcasting Or-
ganisations case, while simultaneously confirming the EU-objectives per-
spective, is that the internal rules’ objective, which is related to the inter-
nal market, does not coincide with the international agreement’s objective,
which concerns protection of disabled persons and non-discrimination. In
the Neighbouring Rights of Broadcasting Organisations case, the objec-

45 Supra, note 43.
46 Opinion of 14 February 2017, 3/15, supra note 16, para 58.
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tive of the international convention was protecting broadcasting rights, the
same as the internal rules’ objective and, as a consequence, the conclusion
of the convention by the Union expanded the scope of the internal rules in
a field where the EU competence had already been exercised. In the Mar-
rakesh Treaty Opinion, the Union had exercised its internal competence to
harmonise intellectual property rights protection, while leaving intact the
Member States’ discretion to introduce exceptions. However, in the inter-
nal field, the extent of the harmonization was to be enlarged if the Mem-
ber States’ exceptions affected the objectives of the internal rules. That
should have been done through the conclusion of the Marrakesh Treaty by
the Union, as the obligation stemming from that Treaty to introduce ex-
ceptions to the protected rights met the objective of the internal EU rules
and fell not under a Member States’ reserved competence, but under the
Member States’ discretion, the exercise of which fell under the common
rules’ scope. By concluding the Marrakesh Treaty, the Union would not
need to reassess the necessity of the exercise of its competence. Its exter-
nal competence was exclusive because the Marrakesh Treaty could affect
the internal balance between EU objectives and the Member States’ inter-
ests and, thus, could undermine the proper functioning of the common
rules system.

It follows that, in the implied external competences field, preemption in
the external field is broader than in the internal field. The criterion of ex-
ternal preemption is the previously described assessment of the necessity
to exercise the Union’s competence, regardless of the scope of the internal
rules. In contrast, according to the ERTA criterion of affecting common
rules or altering their scope, an assessment of the necessity to exercise the
shared Union’s competence is not to be done directly in the external field.
Rather, where common rules do not cover a field with regard to which an
assessment of the necessity to exercise a shared competence has not al-
ready been done and that field is covered by the provisions of an interna-
tional agreement, then the conclusion of the agreement cannot be consid-
ered as altering the scope of the common rules. The conclusion of the
agreement is an exercise of a shared competence that cannot be done di-
rectly in the external field on the basis of the preemption stemming from
the ERTA criterion: the external implied competence of the Union is not
exclusive according to Article 3, paragraph 2, TFEU.

This limit on the application of the ERTA-exclusivity explains the pos-
ition of Advocate General Sharpston in Opinion 2/15 with regard to the
competence of the Union to approve the transport policy provisions of the
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EUSFTA. The Advocate General advanced the argument that the Union’s
internal rules did not cover establishment issues in maritime transports and
did not cover internal waterway transport. As a consequence, Advocate
General Sharpston suggested that those provisions should be considered as
falling under shared external competence. However, the Court of Justice,
with an obvious eye on reconciling a broad external preemption with the
principle of conferral, examined the place of the provisions at issue in the
Singapore agreement. The Court held that those provisions did not occupy
an important place in the agreement and their scope was rather limited.*’
Thus, the Union would not exercise its competence by approving them. In
other words, the relevant provisions in the agreement were found to be an-
cillary and absorbed due to their limited scope and, thus, they did not need
to be taken into account in order to determine the Union’s competence.

This position of the Court expresses an absorbing preemption in the ex-
ternal field, but such preemption is not possible in the internal field.*3
Moreover, said position raises further questions: if the Union concludes an
agreement on the basis of an exclusive external competence and if that
agreement contains ancillary provisions, is the Union deemed to have
adopted common rules in the field covered by those provisions? It is diffi-
cult to argue the contrary, as the argument of the Court is a systemic inter-
pretation based on the place of the provisions in the specific agreement. It
could be argued that it would be more compatible with legal certainty to
strictly apply the preemption criterion and to find that those provisions fall
under shared EU competence that can, however, be exercised directly in
the external field pursuant to the necessity criterion of Article 216, para-
graph 1, TFEU. Indeed, as will be discussed below, Article 216, paragraph
1, TFEU offers the possibility to exercise a shared competence directly in
the external field if the ERTA conditions are not met.

1IV. The EU-Objectives’ Perspective in the Exercise of a Shared Implied
External Competence

The EU-perspective may intervene in a different way than impacting the
qualification of the provisions of the international agreement. As men-

47 Opinion of 16 May 2017, 2/15, supra note 26, paras 215-218.
48 Supra note 36.
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tioned above, in Opinion 2/15, the Court of Justice analyzed as ancillary
some transport policy-related provisions of the international agreement,
which by nature were normative and could require the exercise of a Union
competence, because of their role in the specific agreement. Thus, they
were absorbed by the transport policy provisions that the Union intended
to adopt and implement in its relations with Singapore. In the same Opin-
ion, in the portion concerning the agreement’s non-direct investment pro-
visions, the Court of Justice recognized a shared external competence of
the Union based on the capital movement provision of the Treaty.*? It ac-
knowledged that those provisions could not be approved by the Union
alone.>? Rather, the preemption-through-absorption doctrine did not apply
to the provisions related to non-direct investment and, according to the
Court the absence of exclusivity would require the conclusion of a mixed
agreement.

Such a different conclusion as to the transport policy and the non-direct
investment provisions of the EUSFTA can be explained through an EU-
objectives-based analysis. In both cases, the relevant provisions were not
covered by the exclusivity criterion of Article 3, paragraph 2, TFEU, as
they are not liable to affect or alter the scope of common rules.’! In both
cases, as the relevant provisions were liable to introduce rights and obliga-
tions, they correspond to a Union policy objective and require the exercise
of the corresponding competence. And, in both cases, despite the absence
of exclusivity, the Union could exercise its competence covering those
provisions according to Article 216, paragraph 1, TFEU.

More precisely, in Germany v Council (COTIF)>? the Court of Justice
clarified the meaning of Article 216, paragraph 1, TFEU and its relation-
ship with Article 3, paragraph 2, TFEU, concerning the question of the ex-
ercise of a Union’s external competence. While an implied exclusive com-
petence using the criteria of Article 3 TFEU leads to the conclusion of an
international agreement by the Union alone and the question of mixity
does not even comes under consideration,’ Article 216, paragraph 1,

49 Opinion of 16 May 2017, 2/15, supra note 26, paras 225-241.

50 Id., para 244.

51 See, in this volume, the chapter by Nicolas Pigeon.

52 Judgment of 5 December 2017, Germany v Council, (Amendment of the Conven-
tion concerning International Carriage by Rail — COTIF), C-600/14,
EU:C:2017:935.

53 Supra, note 5.

82

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

The Dynamic of the EU Objectives in the Analysis of the External Competence

TFEU provides that the Union may conclude an international agreement if
it is necessary in order to achieve, within the framework of the Union’s
policies, one of the objectives referred to by the Treaties. On the one hand,
this provision distinguishes the Union’s express from its implied external
competence>* and confirms that the existence of an implied external com-
petence is to be distinguished from its exclusive character. On the other
hand, Article 216, paragraph 1, TFEU is related to the vertical dimension
of the absorption doctrine,>® as it appears to suggest that the Union may
conclude an EU-only agreement if it is necessary to attain one of its objec-
tives, even if the agreement contains provisions falling under shared com-
petence. In such a way, provisions falling under shared competence are ab-
sorbed by those falling under exclusive EU competence.

However, in order to acknowledge that Article 216, paragraph 1, TFEU
allows a vertical effect of the absorption doctrine, it is also necessary to
acknowledge that the exercise of the shared EU competence is not only
driven by the corresponding objective (which requires its definition and,
thus, the legal basis choice), but is also subject to a global assessment of
the objectives expressed in the different provisions of the agreement and
the general EU objective of being an international actor. In this way, an
agreement can be approved by the Union alone, even if it contains provi-
sions falling under shared competence and even if the Union does not in-
tend to exercise its competence with regard to those provisions. The Union
may exercise its competence to conclude the international agreement as a
whole, which implies that the objectives related to its exclusive compe-
tence absorb those related to shared competence.

Such a global approach has the merit of avoiding the qualification of
some provisions of an agreement as ancillary, not because of objective ele-
ments, but because of the Union’s objectives. With respect to the EUSF-
TA, that approach could have allowed the Union to exercise its external
competence with regard to the whole agreement and, on the basis of Arti-

54 “The Union may conclude an agreement with one or more third countries or inter-
national organisations where the Treaties so provide or (...)”.

55 Tt could be qualified as vertical dimension of the absorption doctrine the absorp-
tion of provisions falling under shared competence by those falling under exclu-
sive competence. Such a dimension determines the vertical division of compe-
tences, while the horizontal dimension relates to the choice of legal basis accord-
ing to the center of gravity test. See, in this volume, the chapter by Merijn Cha-
mon.
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cle 216, paragraph 1, TFEU, to attain the main objective expressed for the
agreement — that of commercial policy — in combination with the general
objective of acting as a global international actor. Such an approach, still
guided by the Union’s objectives, would not need to distinguish between
the non-direct investment provisions, which are not absorbed and need the
exercise of the Union’s competence, and the transport-related provisions
that were found, in Opinion 2/15, to be absorbed because of their ancillary
nature in the specific context. Such an approach would thus have the merit
of legal certainty.

Nevertheless, it seems that the interpretation of Article 216, paragraph
1, TFEU, in Germany v Council, precludes a global assessment of the
Union’s objectives when faces with the conclusion of an international
agreement. On the contrary, the decision confirms the strict interpretation
of the principle of conferral. The Court of Justice explicitly referred to
Opinion 2/15 in Germany v Council:

“Admittedly, the Court found, in paragraph 244 of that Opinion, that the rele-
vant provisions of the agreement concerned, relating to non-direct foreign in-
vestment, which fall within the shared competence of the European Union
and its Member States, could not be approved by the Union alone. However,
in making that finding, the Court did no more than acknowledge the fact that,
as stated by the Council in the course of the proceedings relating to that Opin-
ion, there was no possibility of the required majority being obtained within

the Council for the Union to be able to exercise alone the external compe-

tence that it shares with the Member States in this area”.5¢

It follows from this statement that the exercise of a shared implied exter-
nal competence directly in the external field (without passing from the cri-
terion of affecting the common rules or altering their scope), although pos-
sible, is subject to an assessment of the necessity thereof in order to attain
the specific corresponding objective. Consequently, at that stage, the mere
definition of the nature of the EU external competence is not sufficient,
rather the exact legal basis therefor must be determined.

Besides, the Court of Justice acknowledged that the Union, in light of
the ability granted by Article 216, paragraph 1, TFEU, could approve —
alone — only the non-direct investment provisions of the EU-Singapore
agreement and not all of the provisions falling outside the exclusive com-
petence of the Union (such as the investor-State dispute settlement (ISDS)
provisions), although that could have been possible if the global approach

56 Judgment of 5 December 2017, Germany v Council, supra note 52, para 68.
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had prevailed. As a consequence, the transport-related provisions outside
the exclusive EU competence could not be deemed to be covered by the
exercise of the shared competence, because the Union did not have the in-
tention to exercise its competence with regard to those provisions.

Despite the rejection of the global approach with regard to Article 216
paragraph 1, TFEU, the policy-objective approach still entails a proper dy-
namic allowing the exercise of the Union’s shared implied external com-
petence. It should be noted that the rejection of such a global approach is
indeed justified with regard to the principle of conferral: first, it does not
contravene the correspondence between competences and objectives; sec-
ond, a specific legal basis is required for the exercise of the EU compe-
tence which cannot be based merely on Article 216, paragraph 1, TFEU.

V. Concluding Remarks: Dynamic of EU-Objective-Based Analysis of the
External Competence versus Content-Based Analysis of the
International Agreement

As shown in the previous paragraphs, the analysis of the vertical division
of external competences following an EU-objectives-based perspective al-
lows a broad conception of the CCP objective, a broad interpretation of
the ERTA-exclusivity and the exercise of the EU shared implied external
competence.

However, the question as to what provisions of an international agree-
ment the EU and Member States competence has to be determined de-
pends, not on an analysis of EU objectives, but on an assessment of the
content of the agreement as such. Indeed, it is settled case law that the
non-substantive provisions of an international agreement — those that aim
to ensure the effective implementation of the substantive provisions — do
not raise a competence question, but are considered ancillary. They there-
fore “fall within the same competence as the substantive provisions which
they accompany”.37

Non-substantive provisions typically create a specific institutional
framework for the implementation of the substantive provisions of the
agreement and establish procedures, mechanisms and obligations (such as
exchange of information). Such institutional provisions include the dispute

57 Opinion of 16 May 2017, 2/15, supra note 26, para 276.
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settlement regime set out in the agreement. As the Court of Justice reiter-
ated in its Opinion 2/15, “the competence of the European Union in the
field of international relations and its capacity to conclude international
agreements necessarily entail the power to submit to the decisions of a
court which is created or designated by such agreements as regards the in-
terpretation and application of their provisions”.’® In Opinion 2/15, the
Court of Justice held that the dispute settlement regime between the con-
tracting parties did not raise a proper question of competence, as it formed
part of the institutional framework for the substantive provisions of the
agreement.>?

Beyond such institutional provisions, and because they are intended to
ensure the effectiveness of the substantive provisions, provisions imposing
respect for general principles and fundamental rights (such as transparen-
¢y, good administration, and effective judicial protection in the implemen-
tation of the agreement), are also considered ancillary.9 However, despite
their procedural nature and their aim to ensure the effectiveness of sub-
stantive provisions, they are not considered ancillary provisions that im-
pose precise procedural obligations on the parties. For instance, the EU
and the Member States have jointly concluded the so-called Aarhus Con-
vention on Access to Information, Public Participation in Decision-making
and Access to Justice in Environmental Information. To determine the
sphere of competence with regard to the provisions of the Aarhus conven-
tion, the Court of Justice did not examine the substantive EU law in the
environmental field; rather, it looked to the procedural directives adopted
by the Union.%! Provisions of the Aarhus convention, therefore, cannot be
considered ancillary with regard to substantive environmental legislation.

It follows that the distinction-between-substantive-and-ancillary criteri-
on for provisions of an international agreement, which establishes if the
competence question is raised, lies in the establishment of prescriptive and
precise obligations for the parties that impact the exercise of their compe-

58 Id., para 298. Opinion of 14 December 1991, 1/91, First Opinion on the EEA
Agreement, EU:C:1991:490, paras 40 and 70; Opinion of 8§ March 2011, 1/09,
Agreement creating a Unified Patent Litigation System, EU:C:2011:123, para 74;
Opinion of 18 December 2014, 2/13, Accession of the European Union to the
ECHR, EU:C:2014:2454, para 182.

59 Id., para 303.

60 Id., paras 281-284.

61 Judgment of 8 March 2011, Lesoochrandrske zoskupenie VLK, C-240/09,
EU:C:2011:125.
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tence and involve specific commitments relating to their administrative or
judicial organisation. Ancillary provisions are thus identified according to
an objective assessment of the content of the international agreement.

However, in Opinion 2/15, the EU-objectives-based analysis affected
the content-based identification of the competence-related provisions of
the EUSFTA.

First, the sustainable development provisions of the EUSFTA were not
qualified as ancillary, even though the Court held that they did not raise a
competence question. They were instead considered absorbed by the CCP
objective. In that context, the agreement’s sustainable development provi-
sions did not introduce new commitments and they could have been con-
sidered non-substantive. The Court of Justice’s reasoning is not clear in
that regard: the provisions at issue could have been absorbed by the CCP,
even if the Court of Justice had not underlined their non-prescriptive na-
ture, merely because of their effects on international trade. By raising the
question of their non-prescriptive character, the Court of Justice intended
to justify — with regard to the principle of conferral — a broad conception
of the CCP objective, but introduced uncertainty as to the qualification of
a provision as ancillary.

Second, the ISDS provisions of the EUSFTA, while by definition insti-
tutional (and, therefore, ancillary) were found to raise a competence
question. Despite the fact that the ISDS regime could apply to situations
falling under both EU and Member States’ competence (given that the
Court of Justice held that non-direct investment provisions fall under
shared competence), the competence to approve provisions introducing
that regime should have been assessed separately. The Court of Justice
held that “such a regime, which removes disputes from the jurisdiction of
the courts of the Member States, cannot be of a purely ancillary nature ...
and cannot, therefore, be established without the Member States’ con-
sent.%2 As a consequence, the Court held that approval of the ISDS provi-
sions “falls not within the exclusive competence of the European Union,
but within a competence shared between the European Union and the
Member States”.3

62 Opinion of 16 May 2017, 2/15, supra note 26, para 292. See C. Contartese, “The
Autonomy of the EU Legal Order in the ECJ’s External Relations Case Law: From
the “Essential” to the “Specific Characteristics” of the Union and Back Again”,
Common Market Law Review, 54, no. 5 (2017), 1625, 1667.

63 Id., para 293.
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It is interesting to note that, while in the sustainable development provi-
sions analysis the EU-objectives dynamic prevailed over legal certainty, in
the ISDS provisions analysis of the competence question the EU-objec-
tives dynamic seems to regress. As well-known, the ISDS regime also
raised an important question regarding compatibility with the autonomy of
the EU legal order.%* In Opinion 2/15, this question was transformed into a
question of competence.®> Consequently, the ISDS provisions require the
conclusion of a mixed agreement, as they affect the Member States’ obli-
gation, even when the dispute would have concerned direct investment
and otherwise would have fallen under EU exclusive competence. More-
over, the provisions do not correspond to a policy objective and are not
covered by the Union’s ability to exercise its shared competence pursuant
to Article 216, paragraph 1, TFEU. However, despite the apparent regres-
sion of the EU-objectives dynamic, by transforming a question of compat-
ibility into a question of competence, the Court of Justice revealed a new
potential of the EU-objectives-approach, that of conciliating autonomy
with effectiveness, which it should finally be up to the Union and its
Member States.

64 On 13 October 2017, Belgium submitted a request for an Opinion regarding the
ISDS mechanism in the Canada-EU Comprehensive Economic and Trade Agree-
ment (CETA). Opinion proceeding 1/17, OJ 2017 C 369/2.

65 Opinion 2/15 addresses only the question of competence with regard to that mech-
anism. Concerning the question of compatibility with the autonomy of the EU le-
gal order see C. Eckes, “International Rulings and the EU Legal Order: Autonomy
as Legitimacy?”, in M. Cremona, A. Thies, R. Wessel (eds), The European Union
and International Dispute Settlement, (Oxford: Oxford Hart Publishing, 2017),
161; A. Rosas, “The EU and International Dispute Settlement” Europe and the
World, A Law Review 7,n0. 1 (2017), 23.
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Conflict of Legal Bases and the Internal-External Security
Nexus: AFSJ versus CFSP

Mauro Gatti

1. Introduction

Since the Union has conferred powers only, it must tie its measures to
Treaty provisions — the so-called “legal bases” — which empower it to
act. ! To determine the correct basis of a measure, one should apply the
“centre of gravity” doctrine, whereby the choice of the legal basis must
rest on objective factors amenable to judicial review, which include the
aim and content of that measure. 2 However, given the functional overlap
between EU policies, it is sometimes difficult to identify the appropriate
legal basis of a Union act.

The choice of legal bases may seem a question of technical detail, but
has significant constitutional implications. 3 The correct allocation of legal
bases ensures the appropriate delimitation of EU policies and compe-
tences. It also makes sure that the correct procedures are followed, that
each institution exercises the powers conferred on it, and that, consequent-
ly, the EU’s institutional balance is respected. Therefore, to proceed on an
incorrect legal basis is liable to render an act invalid, particularly where
the appropriate legal basis lays down a procedure for adopting acts that is
different from that which has in fact been followed. 4

Identifying the correct legal basis is particularly problematic in the field
of security management. Security is among the main objectives of the

Opinion of 6 December 2001, 2/00, Cartagena Protocol, EU:C:2001:664, para 5.

See, inter alia, Judgment of 26 March 1987, Commission v Council, 45/86,

EU:C:1987:163, para 11; Judgment of 11 June 1991, Commission v Council (Titani-

um dioxide), C-300/89, EU:C:1991:244, para 10.

3 Opinion of AG Kokott of 28 October 2015, Parliament v Council (Tanzania),
C-263/14, EU:C:2015:729, para 4.

4 Judgment of 14 June 2016, Parliament v Council (Tanzania), C-263/14,

EU:C:2016:435, para 43; Opinion of 6 December 2001, 2/00, supra note 1, para 5.
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Union,’ and is promoted, in particular, through two policy frameworks: (i)
The Area of Freedom Security and Justice (AFSJ), dealing inter alia with
anti-terrorism measures, external border management, judicial cooperation
in criminal matters, and police cooperation; (if) The Common Foreign and
Security Policy (CFSP), covering all areas of foreign policy and all ques-
tions relating to the Union’s security, including the Common Security and
Defence Policy (CSDP).

A security-related measure may potentially find its legal basis in either
of these policy areas. The selection of either an AFSJ or CFSP legal basis
may raise constitutional issues, in terms of the principles of access to jus-
tice, democratic principles, and institutional balance. ¢ The AFSJ, like
most Union policies, is managed through procedures that generally reflect
the archetypal “Community method”. 7 The CFSP, by contrast, is a pre-
dominantly intergovernmental decision-making framework, characterised
by the limited role played by the Court of Justice,® the Commission, and
the Parliament. ° To protect, and circumscribe, the specificities of the
CFSP, Atrticle 40 of the Treaty on the European Union (TEU) affirms that
this policy must not affect the application of non-CFSP procedures and the
extent of the powers of the institutions laid down by the Treaties for the
exercise of non-CFSP competences (and vice-versa).

5 See the preamble of the TEU, pursuant to which the Union should promote “securi-
ty and progress in Europe and in the world”.

6 See Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius),
C-658/11, EU:C:2014:41, para 4.

7 The Commission has the (almost) exclusive power of initiative, as well as the pow-
er of policy implementation (which it shares with the Member States). The Parlia-
ment and the Council, generally acting by qualified majority, share the legislative
power. In addition, legal acts fall under the jurisdiction of the Court of Justice.

8 See Articles 24, paragraph 1, TEU and 275 TFEU. In any event, the Court seems to
have given a narrow interpretation of restrictions on its jurisdiction in the area of
CFSP: see Judgment of 19 July 2016, H v Council, Commission and EUPM,
C-455/14 P, EU:C:2016:569; Judgment of 28 March 2016, Rosneft, C-72/15,
EU:C:2017:236, paras 58-81. See further the chapters by Pieter Jan Kuijper, Sara
Poli, Hugo Flavier and Francette Fines in this volume.

9 Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius), supra
note 6, para 5.
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Although several scholars have investigated the “centre of gravity” doc-
trine and the CFSP/AFSJ divide, !0 the issue remains unclear. Three post-
Lisbon judgments — Smart sanctions (2012) ' and the two so-called Pi-
rates cases: Mauritius (2014) 12 and Tanzania (2016) 13 — may potentially
shed some light on this topic. The present contribution analyses the case
law, distilling the elements that, according to the Court, may allow EU in-
stitutions to properly identify the legal bases of security-related acts. The
analysis also elucidates the shortcomings in the reasoning of the Court and
suggests alternative solutions that might increase legal clarity.

It is worth noting that the present analysis concerns solely the conflict
of AFSJ and CFSP legal bases, and does not address the delimitation of
the AFSJ and other EU policies, such as the protection of personal data. 14
Moreover, the analysis does not focus on the cumulating of legal bases.
This problem is potentially relevant, !5 but was not essential for solving
the aforementioned cases. 1°

10 See e.g. A. Engel, “Delimiting Competences in the EU: CFSP versus AFSJ Legal
Bases”, European Public Law 47, no. 1 (2015), 47; G. de Baere, T. Van den
Sanden, “Interinstitutional Gravity and Pirates of the Parliament on Stranger
Tides: The Continued Constitutional Significance of the Choice of Legal Basis in
Post-Lisbon External Action”, European Constitutional Law Review 12, no. 1
(2016), 85-113; I. Govaere, V. Demedts, “Quelle définition de 1’“externe” en
matiére d’ELSJ? Le cadre et les enjeux”, in C. Flaesch-Mougin and L. S. Rossi
(eds), La dimension extérieure de l’espace de liberté, de sécurité et de justice de
[’Union européenne apres le traité de Lisbonne (Bruxelles: Bruylant 2013), 489.

11 Judgment of 19 July 2012, Parliament v Council (Smart sanctions), C-130/10,
EU:C:2012:472.

12 Judgment of 24 June 2014, Parliament v Council (Mauritius), C-658/11,
EU:C:2014:2025.

13 Judgment of 14 June 2016, Parliament v Council (Tanzania), supra note 4.

14 See Opinion of the Court of 26 July 2017, 1/15, Draft agreement between Canada
and the European Union (PNR), EU:C:2016:656.

15 See, in particular, Judgment of 19 July 2012, Parliament v Council (Smart sanc-
tions), supra note 11, para 47.

16 It is worth noting that Mauritius and Tanzania cases concern international agree-
ments, which may arguably be founded on both CFSP and non-CFSP legal bases:
see F. Naert, “The Use of the CFSP Legal Basis for EU International Agreements
in Combination with Other Legal Bases”, in J. Czuczai, F. Naert (eds), The EU as
a Global Actor — Bridging Legal Theory and Practice: Liber Amicorum in Honour
of Ricardo Gosalbo Bono (Leiden: Brill | Nijhoft, 2017), 394-423, at 403-409; S.
Adam, “The Legal Basis of International Agreements of the European Union in
the Post-Lisbon Era”, in 1. Govaere and others (eds), The European Union in the
World: Essays in Honour of Marc Maresceau (Leiden: Martinus Nijhoff, 2014),
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The study begins, in section II, by exploring the cause of the difficulties
in this sector, namely the potential overlap of AFSJ and CFSP initiatives.
Then the paper investigates the recent case law, highlighting the tech-
niques that the Court used to solve the conflict of legal bases between the
AFS]J and the CFSP. Section III shows that the Court has primarily adopt-
ed a teleological approach, based on the distinction between “internal” and
“international” security. Section IV demonstrates that the Court has com-
plemented the teleological approach with a contextual reading of the con-
tested measures. The conclusion elucidates the limits of the case law and
suggests alternative solutions (section V).

1I. Legal Bases of Security-Related Acts: The AFSJ/CFSP Conundrum

The objectives of the Area of Freedom, Security and Justice and of the
Common Foreign and Security Policy are interrelated. Both policy areas
are connected, in particular, with the need for security. 7 The CFSP pur-
sues the general objectives of the EU’s external action, as set out in Arti-
cle 21 TEU, including safeguarding the EU’s security and preserving
peace and international security. '8 The CSDP has slightly more specific
objectives, since it is intended to pursue peace-keeping and conflict pre-
vention and to strengthen “international security”.!?

The AFSJ, on the other hand, should generally ensure “a high level of
security”, as well as the absence of internal border controls and a common
policy on asylum, immigration and external border control (Article 67
TFEU). The EU’s external action in the AFSJ should arguably contribute
to pursuing the general objectives of the EU’s policy on foreign affairs
(Article 21 TEU), including safeguarding the EU’s security and preserving
peace and international security.

65, at 78-81; M. Gatti, P. Manzini, “External Representation of the European
Union in the Conclusion of International Agreements” Common Market Law Re-
view 49, no. 5 (2012), 1703, at 1720-1723.

17 Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius), supra
note 6, para 107. See also E. Neframi, “L’aspect externe de 1’espace de liberté, de
sécurité et de justice: quel respect des principes et objectifs de I’action extérieure
de I’Union?”, in C. Flaesch-Mougin and L. S. Rossi (eds), supra note 10 at 521.

18 Article 21, paragraph 2, letters (a) and (c) TEU.

19 Article 42, paragraph 1, TEU.
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Since the aims of the CFSP and the AFSJ seem to overlap, the applica-
tion of the “centre of gravity” doctrine to security-related acts may be
complicated. This is the case, in particular, for anti-terrorism measures.
Such measures may pertain to the area of CFSP, because they may pursue
foreign policy objectives, given the transnational nature of certain terrorist
groups. Indeed, the EU has adopted numerous CFSP anti-terrorism mea-
sures over the years. These measures are implemented through a two-stage
procedure: first, the Council adopts a CFSP decision providing for restric-
tive measures against natural or legal persons; then the Council adopts a
decision, based on Article 215 TFEU, through which it implements the
previous CFSP instrument. The Lisbon reform has complicated the frame-
work by introducing another legal basis for anti-terrorism measures. Ac-
cording to Article 75 TFEU (an AFSJ provision), the Union may define
administrative measures with respect to capital movements and payments,
“as regards preventing and combating terrorism and related activities”. In
light of Article 75 TFEU, one may wonder whether recourse to Arti-
cle 215 TFEU for anti-terrorism measures is still warranted.20

The Court of Justice addressed this question in the Smart sanctions
case. The dispute concerned a Council Decision based on Article 215
TFEU, which provided, inter alia, for the freezing of the funds of certain
persons allegedly linked to terrorist organisations. The European Parlia-
ment submitted that Article 215 TFEU did not constitute a valid legal ba-
sis: the decision should have been adopted on the basis of Article 75
TFEU. The Court ruled in favour of the Council, stating that Article 215
TFEU may constitute the legal basis of restrictive measures, including
those designed to combat terrorism. Smart sanctions seems therefore to re-
solve, to a large extent, the conflict between Articles 75 and 215 TFEU;
however, the solution proposed by the Court is not entirely satisfactory,
since it appears to rely on an artificial distinction between internal and in-
ternational security (see section III below).

A second area of CFSP/AFSJ conflict relates to judicial and police co-
operation with third States. Cooperation between judicial authorities is es-
sential in the fight against cross-border threats to security, including terror-
ism, financial crime and human trafficking. The EU has conducted numer-
ous activities in this sector, including, in particular, the conclusion of two

20 See. A. Ott, “Case C-130/10 European Parliament v. Council of the European
Union, Judgment of 19 July 2012, not yet reported”, Maastricht Journal of Euro-
pean and Comparative Law, no. 4 (2012), 589, at 593.
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agreements on the processing of Passenger Name Record (PNR) with
Australia and the US. 2! These agreements are founded on Articles 82 and
87 TFEU, 22 which concern judicial and police cooperation (AFSJ). 23 The
Union has concluded two other important agreements linked to judicial
cooperation, regarding the transfer of suspected pirates apprehended by
the CSDP mission EUNAVFOR Somalia (Operation Atalanta) 24 to Tanza-
nia and Mauritius. 2> Unlike the PNR agreements, these agreements were
not concluded on the basis of Articles 82 and 87 TFEU, but are founded
on Article 37 TEU, the basis for international agreements in the area of
CFSP. 1t is possible to speculate as to whether the Union may validly con-
clude an agreement on the transfer of prisoners on a CFSP legal basis,
even if this matter “undoubtedly has a certain affinity” with the AFSJ. 26
In fact, the Parliament brought actions contesting the agreements with
Mauritius and Tanzania, alleging their incompatibility with the Treaties on
several grounds. The position of the Parliament in the Mauritius case was
not entirely clear: at the hearing, it argued that the agreement with Mauri-

21 See Council Decision 2012/381/EU, OJ 2012 L 186/3; Council Decision
2012/472/EU, OJ 2012 L 215, p. 4. The Union is also seeking to conclude a PNR
agreement with Canada. See Proposal for a Council Decision on the conclusion of
the EU-Canada PNR Agreement, COM(2013) 528 final. However, the proposed
agreement has been found incompatible with primary law in Opinion of 26 July
2017, 1/15, supra note 14.

22 It is worth noting that the international agreements concluded by the EU are gener-
ally based on at least two legal bases: a substantive legal basis (such as a CFSP or
AFSJ provision) and a procedural legal basis (Article 218 TFEU). Since the proce-
dural aspects are not relevant for the present analysis, this paper does not take Ar-
ticle 218 TFEU into account, and refers only to substantive legal bases.

23 In Opinion of 26 July 2017, 1/15, supra note 14, the Court held that the agreement
with Canada must be based jointly on Article 16, paragraph 2, TFEU and Arti-
cle 87, paragraph 2, letter a, TFEU; the issue is immaterial for the purpose of the
present analysis, which does not deal with data protection (Article 16, paragraph 2,
TFEU).

24 Council Joint Action 2008/851/CFSP, OJ 2008 L 301, p. 33, last amended by
Council Decision 2016/713/CFSP, OJ 2016 L 125/12.

25 Council Decision 2014/198/CFSP, OJ 2014 L 108, p. 1; Council Decision
2011/640/CFSP, OJ 2011 L 254, p. 1. The EU also concluded agreements with the
Seychelles and Kenya, but before the Lisbon reform: see Council Decision
2009/293/CFSP, OJ 2009 L 79, p. 47 and Council Decision 2009/877/CFSP, OJ
2009 L 315, p. 35.

26 Opinion of AG Kokott of 28 October 2015, Parliament v Council (Tanzania),
supra note 3, para 61.
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tius should have been based on both CFSP and AFSJ provisions, 27 yet it
was not maintaining by its plea that the agreement should have been
founded on a substantive legal basis other than Article 37 TEU. 28 Because
of this uncertainty in the applicant’s position, the Court did not take a
definitive view on the correct substantive legal basis, but concentrated on
procedural issues, based on another complaint raised by the applicant. In
Tanzania, by contrast, the Parliament claimed that the Court should have
annulled the decision concluding the agreement with Tanzania, because
inter alia that agreement should have been based on Article 37 TEU and
Articles 82 and 87 TFEU. The Court rejected the Parliament’s plea, argu-
ing that the agreement with Tanzania falls predominantly within the scope
of the CFSP, and not within the scope of judicial cooperation in criminal
matters or police cooperation, and, consequently, the contested decision
could legitimately be based on Article 37 TEU alone. 2° To determine the
legal basis of the agreement with Tanzania, the Court complemented the
teleological approach (see section III) with a contextual interpretation of
the contested measure, thereby raising some concerns (see section I'V).

III. The Problematic Distinction between Internal and External Security

In order to identify the legal basis of an EU measure, the Court of Justice
often tends to put the emphasis on its objectives, rather than focusing on
its content. 39 Such a teleological approach is problematic in post-Lisbon
external relations, since Article 21 TEU provides for a list of objectives
that are common to all EU external actions. In principle, this issue might

27 Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius), supra
note 6, para 40.

28 Judgment of 24 June 2014, Parliament v Council (Mauritius), supra note 12,
para 44. See further H. Merket, The EU and the Security-Development Nexus:
Bridging the Legal Divide, Studies in EU External Relations 12 (Brill | Nijhoff,
2016), 289-290.

29 Judgment of 14 June 2016, Parliament v Council (Tanzania), supra note 4, para
55.

30 M. Klamert, “Conflicts of Legal Basis: No Legality and No Basis but a Bright Fu-
ture under the Lisbon Treaty?”, European Law Review 35, no. 4 (2010), 497, at
505. There are, of course, exceptions, see e.g. S. Poli, “The Legal Basis of Internal
Market Measures with a Security Dimension. Comment on Case C-301/06 of
10/02/2009”, European Constitutional Law Review 6, no. 1 (2010), 137, at
150-151.
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be partially resolved by examining the specific objectives of each policy,
as listed in the TFEU (e.g. the AFSJ aims at ensuring a high level of secu-
rity, ex Article 67 TFEU).3! However, such a solution is not available in
the case of the CFSP, since, after the Lisbon reform, this policy does not
have any objective of its own.

The argument has been made that, since the Lisbon reform has elimi-
nated the CFSP-specific objectives, one should pay less attention to the
objectives of a measure when applying the “centre of gravity” doctrine. 32
According to some authors, the teleological indeterminacy of the CFSP
may even raise the question of what ultimately remains of this policy after
Lisbon. 33 The presumption that “normal” (non-CFSP) EU law should pre-
dominate is (allegedly) deeply ingrained in the judicial psyche. 34 Hence,
there is a risk that non-CFSP competences might “encroach upon CFSP
powers which would endanger the latter’s special character”. 35 Interest-
ingly, the case law discussed in this paper allays these fears, and actually
raises the opposite concern, as this section and the next one will show.

To preserve the specific character of the CFSP, Advocate General Bot
proposed a radical solution in Smart sanctions and Mauritius: identifying
“CFSP-specific” objectives. He started from the assumption that certain
objectives set out in Article 21 TEU (including safeguarding the EU’s se-
curity and strengthening international security) are among those “tradi-
tionally assigned” to that policy under pre-Lisbon Article 11, paragraph 1,

31 See further E. Neframi, “Commentaire de I’article 21 TUE’”, in O. Dubos, S. Pla-
ton (eds), Commentaire du Traité sur I'Union européenne (Berlin: Springer, forth-
coming). See also Opinion of AG Bot of 30 January 2014, Parliament v Council
(Mauritius), supra note 6, para 88.

32 M. Klamert, supra note 30, 505. See also A. Engel, supra note 10, 54; P. van El-
suwege, “On the Boundaries between the European Union’s First Pillar and Sec-
ond Pillar: A Comment on the ECOWAS Judgment of the European Court of Jus-
tice”, Columbia Journal of European Law 15, no. 3 (2009), 531, at 545-546. Cf.
Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius), supra
note 6, para 85.

33 C. Hillion, “A Powerless Court? The European Court of Justice and the Common
Foreign and Security Policy”, in M. Cremona, A. Thies (eds), The European Court
of Justice and External Relations Law (Oxford: Hart 2014), 47.

34 P. Craig, The Lisbon Treaty: Law, Politics and Treaty Reform (Oxford: Oxford
University Press, 2010), 415-416; see also P. J. Cardwell, “On ‘Ring-fencing’ the
Common Foreign and Security Policy in the Legal Order of the European Union”,
Northern Ireland Law Quarterly 64, no. 4 (2013), 443, at 451.

35 A. Engel, supra note 10, 54.
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TEU. 3¢ EU actions that pursue the objective of preserving peace and
strengthening international security should consequently be regarded as
falling within the sphere of the CFSP. 37 Advocate General Bot’s approach
has been criticised in the literature, because it seems to contradict the spirit
of the Lisbon reform. 3% Had the Member States wanted to insert CFSP-
specific objectives, they would have placed them in the CFSP chapter of
the TEU.? Instead, they set up a list of objectives common to the entire
external action — including the CFSP. 40 In any event, Advocate General
Bot’s theory on the traditional objectives of the CFSP seems not to have
fallen on fertile ground, since the Court of Justice did not discuss it in ei-
ther Smart sanctions or one of the subsequent cases.

A second theory introduced by Advocate General Bot — the distinction
between internal and international security — has proved more successful.
As is well known, “internal and external security are inseparable”. 4! The
EU’s Global Strategy, for instance, expressly affirms that “our security at
home depends on peace beyond our borders”. 42 Advocate General Bot
has acknowledged the interdependence of internal and international secu-
rity, at least in principle. For instance, in Smart sanctions he refused to
subscribe to the Council’s view that the delimitation of the respective
spheres of application of Articles 75 and 215 TFEU should have been
based on a distinction between “internal” and “international” terrorists. 43
Furthermore, in Mauritius he noted that the distinction between internal
and international security “is not always clear”, because crime in a certain

36 Opinion of AG Bot of 31 January 2012, Parliament v Council (Smart sanctions),
C-130/10, EU:C:2012:50, para 63. See also, to that effect, J. Larik, Foreign Policy
Objectives in European Constitutional Law (Oxford University Press, 2016), 215.

37 Opinion of AG Bot of 31 January 2012, Parliament v Council (Smart sanctions),
supra note 36, paras. 63-64. See also Opinion of AG Bot of 30 January 2014, Par-
liament v Council (Mauritius), supra note 6, para 87.

38 See further G. De Baere, T. Van den Sanden, supra note 10, 106; H. Merket, supra
note 28, 292.

39 C. Hillion, supra note 33, 22.

40 G. De Baere, T. Van den Sanden, supra note 10, 106; C. Hillion, supra note 33, 22.

41 The Stockholm Programme — An open and secure Europe serving and protecting
citizens, OJ 2010 C 115, p. 1, para 7.

42 Shared Vision, Common Action: A Stronger Europe: A Global Strategy for the
European Union’s Foreign and Security Policy, http://eeas.europa.eu/archives/
docs/top_stories/pdf/eugs review_web.pdf, 7.

43 Opinion of AG Bot of 31 January 2012, Parliament v Council (Smart sanctions),
supra note 36, para 75.
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region may pose a threat to both the internal security of the Union and the
stability of the region concerned. 44

On closer inspection, however, it appears that Advocate General Bot
did draw a distinction between internal and international security, and ar-
gued that the delimitation of the respective spheres of application of the
AFSJ and the CFSP should be based on that distinction. In Smart sanc-
tions, he took the view that the contested measure was correctly adopted
on the basis of Article 215 TFEU on account of its “CFSP” dimension.
That dimension derived from the principal objective of the measure: com-
bating “international” terrorism in order to maintain “international” peace
and security. 43

Advocate General Bot rendered the distinction between internal and in-
ternational security more explicit in Mauritius. He noted that measures
concerning the AFSJ, whether of a purely internal nature or having an ex-
ternal dimension, must be taken with the aim of furthering freedom, secu-
rity and justice “inside the Union”. 46 Indeed, “Article 67(1) TFEU pro-
vides that ‘the Union shall constitute an [AFSJ]*”. 47 According to Advo-
cate General Bot, this implies that an international agreement on police or
judicial cooperation may be based on an AFSJ provision only if such co-
operation has a direct link with the aim of the “internal security” of the
Union. 48 Advocate General Kokott followed the same approach in Tanza-
nia, arguing that the contested measure could be founded on a CFSP pro-
vision, since it was intended to promote “international security outside the
territory of the Union” and lacked “a specific connection with security
within the European Union”. ¥

Unlike its Advocates General, the Court did not expressly draw a dis-
tinction between internal and international security in either Smart sanc-
tions or Tanzania. Nonetheless, it seemed to implicitly accept the exis-
tence of such a distinction, and referred to it in order to justify the use of

44 Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius), supra
note 6, para 113.

45 Opinion of AG Bot of 31 January 2012, Parliament v Council (Smart sanctions),
supra note 36, para 72.

46 Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius), supra
note 6, para 109.

47 Ibid.

48 Id., para 112.

49 Opinion of AG Kokott of 28 October 2015, Parliament v Council (Tanzania),
supra note 3, paras 67-67 (emphasis in the original).
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CFSP legal bases in both cases. In Smart sanctions, the Court held that the
AFSJ and the CFSP “pursue objectives which, although complementary,
do not have the same scope”. 39 While the combating of “terrorism” may
well be among the objectives of the AFSJ, the objective of combating “in-
ternational terrorism” in order to preserve “international peace and securi-
ty” nevertheless corresponds to the objectives of the external action. 3! In
other words, while AFSJ legal bases may be used to fight against terror-
ism in general (presumably, domestic terrorism), international terrorism is
to be fought through external relations instruments.

The CFSP, in particular, can be used to fight against international terror-
ism, which indeed constitutes a threat to “international security”. 52 There-
fore, Article 215, paragraph 2, TFEU (a legal basis used to implement
CFSP decisions) constitutes the appropriate legal basis for measures di-
rected against suspected terrorists who, “having regard to their activities
globally” and to the “international dimension” of the threat they pose, af-
fect fundamentally the Union’s external activity. 53 In other words, the “in-
ternational” dimension of terrorism and the threat it poses to “internation-
al” security seem to justify the use of a foreign policy (CFSP) tool in this
area. This seems to suggest, a contrario, that, when terrorism constitutes a
threat for “internal” security, an AFSJ legal basis might be necessary.

In Tanzania, the Court seemed more cautious about the distinction be-
tween internal and international security, but nonetheless appeared to up-
hold it. The Court based its analysis mostly on a contextual interpretation
of the agreement with Tanzania, arguing that it constitutes an instrument
whereby the European Union pursues the objectives of Joint Action
2008/851/CFSP, setting up Operation Atalanta. 3* The peculiarities and
shortcomings of this contextual approach are discussed in the next section.
It is already important to note, in any event, that the Court accepted that
the objective of Operation Atalanta, and consequently the objective of the
agreement with Tanzania, is to preserve “international peace and security”.
Since the agreement with Tanzania promotes “international” security, it

50 Judgment of 19 July 2012, Parliament v Council (Smart sanctions), supra note 11,
para 66.

51 Id., para61.

52 Id., para 63.

53 Id.,para 78.

54 Judgment of 14 June 2016, Parliament v Council (Tanzania), supra note 4,
para 54.
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falls predominantly within the scope of the CFSP, and does not require an
AFSJ legal basis. 3> The Court thus seems again to accept, albeit implicit-
ly, that the CFSP pursues objectives of international security, while the
AFSJ is meant to promote security within the Union.

The distinction between internal and international security, expressly
endorsed by the Advocates General and implicitly accepted by the Court,
seems to be problematic. In the first place, such a distinction finds only
limited support in primary law. The Treaties use the expression “internal
security” only to affirm that Union law does not impinge on the Member
States’ capacity to maintain their “internal security” (Articles 72 and 276
TFEU), and to describe a Committee set up within the Council (Article 71
TFEU). The objectives of the AFSJ encompass, more generally, the main-
tenance of a high level of “security” (Article 67 TFEU), which is not qual-
ified as “internal”. Strengthening “international” security, on the other
hand, is explicitly mentioned as a transversal objective of the entire
Union’s action on the international scene (Article 21 TEU), which there-
fore includes the external dimension of the AFSJ. Such an objective can-
not, therefore, be ascribed solely to the CFSP framework. Strengthening
“international security” is, to be sure, an objective of the CSDP, as recog-
nised by Article 42, paragraph 1, TEU, but it does not belong exclusively
to the CSDP. In fact, restrictive measures aimed at individuals allegedly
involved in terrorist activities might well strengthen international security,
as noted by the Court in Smart sanctions, but do not have a CSDP legal
basis.

In the second place, it may be very difficult to distinguish between
threats to internal and international security in practice. Advocate General
Bot acknowledged this problem in Smart sanctions, by noting that one
cannot distinguish between internal and international terrorists, since “ter-
rorism does not recognise borders”. 3¢ Even a terrorist organisation whose
targets are limited to a specific geographical area may have international
off-shoots, in particular for the purpose of financing its activities. 37 The
attacks in Paris and Brussels (2015 and 2016, respectively) confirm that an
international terrorist group, such as the so-called Islamic State, may
threaten security within the EU. In fact, terrorism has not always been re-

55 Id., para 55.

56 Opinion of AG Bot of 31 January 2012, Parliament v Council (Smart sanctions),
supra note 36, paras 75-76.

57 Id., para 76.
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garded as a threat to “international security” in the case law of the Court
of Justice. In the PNR judgment and, more recently, in Opinion 1/15, the
Court held that the international agreements on the transfer of Passenger
Name Record data contribute to the fight against terrorism and, conse-
quently, safeguard “public security”. 58 Since they pursue such an objec-
tive, these agreements should have an AFSJ legal basis (Article 87, para-
graph 2, (a), TFEU), as recognised in Opinion 1/15. 3 Considering that
terrorism should be fought through an AFSJ measure, one might assume
that terrorism constitutes a threat to “internal” security (even if the Court
speaks of “public” security).

It may be argued that the targets of the PNR agreements are not differ-
ent from those of the restrictive measures at issue in Smart sanctions. Such
targets may include, in particular, the same physical persons, such as
members of A/ Qaeda or the Islamic State. It seems paradoxical that such
persons may be considered, in one case, a threat to internal security (PNR)
and, in another case, a threat to “international” security (Smart sanctions).
How may two EU measures targeting the same terrorists pursue different
objectives, to the point of being based on different Treaty provisions?

A possible solution to this paradox appears, prima facie, to lie in the ge-
ographical location of the effects of the EU’s activities, as suggested by
Advocate General Kokott in Tanzania. In her view, the agreement with
Tanzania does not have a specific connection to security within the EU,
because “the cooperation with Tanzania does not seek to combat and pros-
ecute piracy off European coasts, but in the much more distant Horn of
Africa”. % Even this solution, however, appears unsatisfactory on closer
inspection. If the agreement with Tanzania had to be concluded on a CFSP
basis because the Horn of Africa is “distant”, would an identical agree-
ment with a closer country, such as Morocco, have to be based on an AFSJ

58 Opinion of 26 July 2017, 1/15, supra note 14, para 81; Judgment of 30 May 2006,
Parliament v Council (PNR), C-317/04 and C-318/04, EU:C:2006:346, para 55.
See also Opinion of AG Mengozzi of 8 September 2016 in Opinion procedure
1/15, EU:C:2016:656, para 2.

59 The PNR agreement with Canada should also be based on Article 16 TFEU (data
protection), see Opinion of 26 July 2017, 1/15, supra note 14; however, that provi-
sion is not directly related to security and is consequently not relevant for the pur-
pose of the present analysis.

60 Opinion of AG Kokott of 28 October 2015, Parliament v Council (Tanzania),
supra note 3 , para 67.
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provision? ! Advocate General Bot asked as similar question in Smart
sanctions: if a terrorist group which usually operates within the EU de-
cides to collaborate with other terrorist groups located outside the EU, do
the persons associated with the first group lose their status as “internal”
terrorists and become “international” terrorists? 62

The above considerations suggest that the distinction between internal
and international security is, to a large extent, arbitrary. Consequently, it
seems to be hardly conducive to transparency and predictability in apply-
ing the “centre of gravity” doctrine.

A purely teleological approach is insufficient to solve the conundrum of
the legal bases of security-related acts. A more viable solution is offered
by the letter of the “centre of gravity” doctrine: the case law requires the
interpreter of a measure to examine both its aim and its content. 93 Paying
greater attention to the content of the contested measures might have led
to quite different outcomes in the recent cases. The content of the agree-
ments at issue in Mauritius and Tanzania is very close to the AFSJ: as ac-
knowledged by Advocate General Kokott, these agreements contain “a
number of provisions that are typical of cross-border judicial cooperation
in criminal matters and cross-border police cooperation”. ¢ Hence, their
legal bases should arguably have included Articles 82 and 87 TFEU, as re-
quested by the Parliament. %5 Similar considerations are applicable to
Smart sanctions. The contested measure concerned the freezing of terror-
ists’ funds, an issue that falls squarely within the scope of Article 75

61 It is true that, in principle, the legal basis which has been used for the adoption of
other EU measures which might, in certain cases, display similar characteristics is
irrelevant in terms of identifying the legal basis of a measure, see Judgment of 27
February 2014, United Kingdom v Council, C-656/11, EU:C:2014:97, para 48.
However, it would be bizarre if the Union used completely different procedures to
conclude virtually identical instruments, for the sole reason that those instruments
concern activities which are presumed to take place in different areas.

62 Opinion of AG Bot of 31 January 2012, Parliament v Council (Smart sanctions),
supra note 36, para 76.

63 See Opinion of AG Wahl of 8 September 2016 in Opinion procedure 3/15,
EU:C:2016:657, footnote 43.

64 Opinion of AG Kokott of 28 October 2015, Parliament v Council (Tanzania),
supra note 3, para 60; see also Judgment of 14 June 2016, Tanzania, supra note 4,
para 47.

65 Regarding the cumulating of CFSP and AFSJ legal bases in the case of interna-
tional agreements, see supra note 16.
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TFEU, an AFSJ provision which deals specifically with the “freezing of
funds” of terrorists.

Interestingly, the Court of Justice chose another solution: instead of
complementing the teleological approach with an analysis of the content,
it focused on the context of the contested measures in order to determine
their legal bases.

1V, Contextual Interpretation: The Dangers of the “Super-Absorption” of
Legal Bases

If teleological interpretation does not permit an easy identification of the
legal bases of security-related acts, contextual reading might perhaps be
better suited to fulfil the promise of objective review.®¢ As Advocate Gen-
eral Kokott noted in Tanzania, when applying the “centre of gravity” doc-
trine, regard must be had to objective factors amenable to judicial review,
which include not only the aim and content of the contested decision, “but
also the context of that decision”. 7 Similarly, Advocate General Bot ar-
gued in Mauritius that the assessment of the centre of gravity of the mea-
sure concerned must also take account of the context of that measure. 8
Advocate General Bot analysed in detail the context of the agreement
with Mauritius, describing its close links with Operation Atalanta. He not-
ed that the agreement organises the modalities for the transfer of suspected
pirates and associated seized property from EUNAVFOR to the Republic
of Mauritius and frames the conditions for the treatment and prosecution
of those persons. ® The agreement is allegedly essential to the proper im-
plementation of Operation Atalanta, whose mission is to contribute to the
deterrence, prevention and repression of acts of piracy. It would be diffi-
cult to achieve the objective of the mission “if persons who have commit-
ted acts of piracy were not subject to prosecution and could therefore re-

66 M. Klamert, supra note 30, 505.

67 Opinion of AG Kokott of 28 October 2015, Parliament v Council (Tanzania),
supra note 3, para 59. See also Judgment of 27 February 2014, UK v Council,
supra note 61, para 50. See also Judgment of 26 September 2013, UK v Council,
C-431/11, EU:C:2013:589, para 48; Judgment of 18 October 2014, UK v Council,
C-81/13, EU:C:2014:2449, para 38.

68 Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius), supra
note 6, para 37.

69 Id., para 59.
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sume their criminal activities immediately”. 7° The agreement with Mauri-
tius is therefore intrinsically linked to the conduct of the Atalanta military
operation, 7! and may even be regarded as an “implementing measure for
the Joint Action [2008/851/CFSP], of which it forms an integral part”. 72

The Court of Justice followed a similar approach in Tanzania. Unlike
its Advocates General, the Court did not expressly affirm that context
must be taken into account in the assessment of the centre of gravity.
Nonetheless, it did analyse the context of the agreement with Tanzania.
According to the Court, the EU-Tanzania agreement is an essential ele-
ment in the effective realisation of the objectives of Operation Atalanta,
since it helps to ensure that pirates do not go unpunished. 73 At the same
time, Operation Atalanta is an essential logical precondition for the agree-
ment: “were there to be no such operation, that agreement would be de-
void of purpose”. 7* This suggests that the aim of the agreement is provide
for an instrument — the transfer of pirates — whereby the EU pursues the
objectives of Operation Atalanta, namely to preserve international peace
and security. 7 Since the Agreement is “merely ancillary to the EUNAV-
FOR action”, the Court concluded that it falls predominantly within the
scope of the CFSP. 7

The contextual interpretation of the agreements with Mauritius and
Tanzania embraced by Advocate General Bot and the Court has four main
shortcomings. In the first place, the Court and its Advocate General seem
to pay too much attention to the context (and the objectives) of the con-
tested measures, and seem to ignore their content, which is no less impor-
tant, as noted in the previous section.

Second, their contextual interpretation of the contested measures is
based on the assumption that promoting “international” security is an ob-
jective of the CFSP. As argued in the previous section, however, the dis-
tinction between internal and international security is far from straightfor-
ward. Even if the contested measures pursued the objectives of Operation

70 Id., paras 71-73.

71 Id.,para78.

72 Id., para 70.

73 Judgment of 14 June 2016, Parliament v Council (Tanzania), supra note 4,
para 49.

74 Id., para 51.

75 Id., para 54.

76 Id., paras 51 and 55.

104

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Conflict of Legal Bases and the Internal-External Security Nexus

Atalanta, as the Court affirms, they would not necessarily pursue CFSP
aims, since the CFSP shares its objectives with the rest of the external ac-
tion (Article 21 TEU).

Third, the Court and Advocate General Bot appear to overemphasise
the connection between the agreements and Operation Atalanta. Contrary
to their assertions, the agreements with Mauritius and Tanzania do not
seem to be essential to the proper implementation of Operation Atalanta.
The persons apprehended by EUNAVFOR can be transferred, not only to
third States, but also to the competent authorities of the flag Member
States which took them captive. 77 In fact, it is only when the flag Member
State cannot, or does not wish to exercise its jurisdiction, that a captive
may be transferred to a third State, such as Mauritius or Tanzania. 8 The
agreements with third States are indispensable for this purpose, since EU-
NAVFOR cannot transfer any person to a third State “unless the condi-
tions for the transfer have been agreed with that third State in a manner
consistent with relevant international law”. 7 It would seem, therefore,
that the agreements with Mauritius and Tanzania are not simply a corol-
lary of Operation Atalanta, but constitute an expression of the Member
States’ policy in criminal matters. Instead of prosecuting the pirates them-
selves, the Member States decided to outsource such prosecution to third
States, via agreements concluded by the European Union and third States.
Since the purpose of such agreements is related to criminal justice, it
would not have been unreasonable to include at least Article 82 TFEU
among the legal bases of those agreements.

Fourth and most importantly, the Court and Advocate General Bot
might have paid insufficient attention to the aim and content of the con-
tested measure per se. In accordance with settled case law, the choice of
the legal basis of an EU act must rest on objective factors, including the
aim and content of “that measure”. In other words, as noted by the Court,
the legal basis for a measure must be determined having regard to “its
own” aim and content. 8 In Tanzania and Mauritius, the Court and its Ad-

77 See Joint Action 2008/851/CFSP, supra note 24, Article 12, paragraph 1, first in-
dent. See also the arguments of the Parliament, summarised in para 30 of Judg-
ment of 14 June 2016, Parliament v Council (Tanzania), supra note 4.

78 See Joint Action 2008/851/CFSP, supra note 24, Article 12, paragraph 1, first in-
dent.

79 Id., Article 12, paragraph 1, last subparagraph.

80 Judgment of 27 February 2014, UK v Council, supra note 61, para 48.
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vocate General defined the legal basis of the contested agreement, not in
light of the aim and content of “that measure”, but in light of the aim of
another measure: Joint Action 2008/851. Tanzania would thus seem to in-
troduce an exception to the general test on the centre of gravity: the choice
of the legal basis of an “ancillary” EU act does not rest on its own aim and
content, but depends on the legal basis of another, predominant, act.

This approach is reminiscent of the well-established doctrine of “ab-
sorption” of legal bases, whereby the leading objective of a measure ab-
sorbs its other components. 8! Pursuant to this doctrine, if an EU act has
two components, one of which is predominant and the other ancillary, only
the legal basis of the predominant component is used. The recent case law
seems to envisage a sort of “super-absorption” of legal bases: if one act is
ancillary to another, it should be founded on the latter’s legal basis. The
external aspect of the AFSJ is thus “absorbed by the exercise of the
Union’s foreign policy competence to serve the objectives of the
CFSP”. 82 Such an outcome is allegedly in line with the Treaties (accord-
ing to Advocate General Bot), since “the requirement of consistency en-
courages the Council to integrate aspects relating to other Union policies
into the CFSP measures which it adopts”. 8

At first sight, it might seem that the principle of external action consis-
tency, set out in Article 21, paragraph 3, TEU, justifies the “super-absorp-
tion” of legal bases. 3 Pursuant to the requirement of consistency, the
Union should mobilise its different external action competences through a
“global approach”, 8 in order to pursue its goals and, eventually, to rein-

81 M. Maresceau, Bilateral Agreements Concluded by the European Community,
Collected Courses of the Hague Academy of International Law (Leiden: Brill | Ni-
jhoff, 2004), 157.

82 Opinion of AG Bot of 30 January 2014, Parliament v Council (Mauritius), supra
note 6, para 118.

83 Id., para 24.

84 The word “coherence” arguably describes the content of Articles 21, paragraph 3,
TEU and 7 TFEU better than the word “consistency”. For the sake of simplicity,
the word “consistency” is used here, since it is also used in the English version of
the Treaties. See M. Gatti, European External Action Service: Promoting Coher-
ence through Autonomy and Coordination, Studies in EU External Relations (Lei-
den: Brill | Nijhoff, 2016), 30-32.

85 The expression is borrowed from E. Neframi, “Le rapport entre objectifs et
compétences : de la structuration et de I’identité de 1’Union européenne”, in E. Ne-
frami (ed), Objectifs et compétences dans I'Union européenne (Bruxelles : Bruy-
lant 2013), 5.
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force the European identity and its independence on the international
scene. 8¢ One of the main obstacles to consistency in EU external relations
derives from the fragmentation of decision-making procedures and, in par-
ticular, from the summa divisio between the CFSP and the rest of the ex-
ternal action. It might be argued, therefore, that the concern for consisten-
cy might justify, on some occasions, a certain degree of interference be-
tween EU external policies. 87 Consequently, it seems theoretically possi-
ble that the Union might occasionally have to integrate aspects relating to
other Union policies into the CFSP.

However, it does not seem that such integration was necessary in the
Mauritius and Tanzania cases. The use of CFSP legal bases does not seem
to have increased the Union’s consistency on the international scene. The
EU’s external action would have been equally consistent and effective if
the Union had chosen to conclude the agreements with Mauritius and Tan-
zania on the basis of AFSJ provisions (or by using both CFSP and AFSJ
legal bases). In fact, the use of AFSJ legal bases would hardly have affect-
ed the EU’s ability to speak with one voice or to effectively transfer the
pirates apprehended by Atalanta. As the integration of AFSJ elements into
CFSP acts was not conducive to increased consistency, it does not seem
possible to argue that the requirement of consistency justified an expan-
sive interpretation of the scope of the CFSP in these cases.

A proper interpretation of external action consistency actually confirms
that AFSJ legal bases were necessary in Mauritius and Tanzania. The
structure of the Treaties suggests that the Union should ensure consistency
in its external relations, while maintaining separate external actions. The
already-cited Article 40 TEU expressly stipulates that the CFSP should
not affect other policies (and vice versa). Moreover, Article 21, paragraph
3, TEU stipulates that the Union must ensure consistency between the
“different areas” of its external action. Article 7 TFEU similarly affirms

86 See 1. Bosse-Platiere, L’article 3 du traité UE: recherche sur une exigence de
cohérence de [’action extérieure de ['Union européenne (Bruxelles: Bruylant
2009), 524; E. Neframi, L action extérieure de I'Union européenne: Fondements,
moyens, principes (Paris: Librairie générale de droit et de jurisprudence, 2010),
141; 1. Bosse-Platiere, “L’objectif d’affirmation de 1’Union Européenne sur la
scéne internationale”, in E. Neframi (ed), Objectifs et compétences dans [’Union
Européenne (Bruxelles: Bruylant 2013), 268.

87 See M. Gatti, supra note 84, 49-58; R. Wessel, “The Inside Looking Out: Consis-
tency and Delimitation in EU External Relations”, Common Market Law Review
37, no. 5 (2000), 1135.
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that the Union must ensure consistency between its “policies” (in the plu-
ral). The combination of Articles 21 and 40 TEU and Article 7 TFEU ar-
guably suggests that the Union should ensure synergy among its different
policies to better attain its objectives.

In light of these provisions, a Union action for the repression of acts of
piracy (Operation Atalanta) may come under the CFSP, while the more de-
tailed definition of the modalities for the transfer and the treatment of the
persons concerned (the agreements with Mauritius and Tanzania) falls out-
side the scope of the CFSP.88 It seems indeed reasonable that the Union
may enter into agreements on police and judicial cooperation, based on
AFS]J legal bases, to support military missions, founded on CFSP provi-
sions. All these activities pursue the same goal, that is, fostering the EU’s
security, but have different content. They should consequently be conduct-
ed separately, on different legal bases, but also consistently.

V. Conclusion

The assessment of the legal bases of EU acts is often problematic, and is
particularly complicated in the field of security. The EU pursues the secu-
rity objective through two policy frameworks: the Common Foreign and
Security Policy and the Area of Freedom, Security and Justice.

In its recent case law, the Court has defined the legal basis of security-
related acts through a teleological and contextual interpretation of contest-
ed measures, shedding some light on this matter. The case law makes it
clear that sanctions against “international” terrorists are to be adopted
within the CFSP framework. Similarly, it would seem that instruments
which are ancillary to CFSP operations may be based on CFSP provisions.
The recent case law has perhaps the advantage of preserving a space of ac-
tion for the CFSP, whose viability had been cast into doubt. The Court
might have thus reassured the Member States that it does not seek to
“communitarise” foreign policy via the back door, as some precedents
might perhaps have suggested. 8

88 See a contrario Opinion of AG Bot of 30 January 2014, Parliament v Council
(Mauritius), supra note 6, para 57.

89 One may think, in particular, of: Judgment of 28 April 2015, Commission v Coun-
cil (Air Transport Agreement), C-28/12, EU:C:2015:282; Judgment of 7 Novem-
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However, the recent case law may be affected by some shortcomings.
In the first place, the Court seems to have identified the legal bases of the
contested measures solely in light of their objectives and context, disre-
garding their content, thereby reducing predictability and transparency in
the allocation of legal bases. Second, the recent case law appears to be in-
spired by an artificial distinction between internal and international securi-
ty, which is probably unjustified and likely to generate further uncertainty
in the application of the “centre of gravity” doctrine. %0 Third, the Court
seems to take contextual interpretation too far, to the point of accepting
the “absorption” of AFSJ measures by CFSP instruments, thereby contra-
dicting the principle of consistency and blurring the delimitation of EU
policies.

Given its shortcomings, the recent case law on security-related mea-
sures appears not to ensure a clear and sound demarcation of the CFSP
and the AFSJ. Moreover, it could excessively extend the scope of the
CFSP, to the detriment of the AFSJ and other policy areas. The recent case
law may thus raise fresh concerns about the preservation of formerly
Community policies, which had been allayed by the ECOWAS case. °! In
the future, the Council might argue, for instance, that certain international
cooperation projects are “ancillary” to ongoing CSDP operations and that,
pursuant to the 7anzania case law, they should be “absorbed” by the CFSP.
Thus, a project on security sector reform financed by the Instrument Con-
tributing to Peace and Stability %2 might now be considered as “ancillary”
to a CSDP mission providing support for security sector reform in a third
country. 3

ber 2014, Germany v Council (OIV), C-399/12, EU:C:2014:2258; Judgment of
20 April 2010, Commission v Sweden (PFOS), C-246/07, EU:C:2010:203.

90 See M. Klamert, supra note 30, 505; N. Emiliou, “Opening Pandora's Box: The
Legal Basis of Community Measures before the Court of Justice”, European Law
Review 19, no. 5 (1994), 488, 499.

91 Judgment of 20 May 2008, Parliament v Council (ECOWAS), C-91/05,
EU:C:2008:288.

92 Parliament and Council Regulation 230/2014/EU, OJ 2014 L 77, p. 1.

93 This might have been the case, for instance, for the project “Support to MoD orga-
nization and administration capacity with a view to enable civilian oversight of the
defence sector in Central African Republic”, which was operative between June
2015 and December 2016, see www.insightonconflict.org/maps/icsp. This project
might potentially be seen as ancillary to the CSDP Military Advisory Mission in
the Central African Republic, see Council Decision 2015/78/CFSP, OJ 2015 L 13,
p. 8 (in particular, Article 1 thereof).
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Such a reinforcement of the gravitational attraction of the CFSP is ar-
guably unwarranted and would hardly represent a positive constitutional
development in the framework of EU external relations. As the CFSP re-
mains predominantly intergovernmental and is subject to limited judicial
overview, its overextension might have a negative impact on access to jus-
tice, the EU’s democratic principles, and institutional balance.
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L’application du principe de subsidiarité dans le cadre de 1’action
extérieure de I’Union européenne / The Principle of Subsidiarity
within the External Action of the European Union

Isabelle Bosse-Platiere

Abstract

Prescribed in Article 5 TEU, the principle of subsidiarity is one of the con-
stitutional principles of the EU regarding the exercise of non-exclusive
powers of the European Union. Its function in the EU system is to deter-
mine the pertinent level of action considering the criteria of insufficiency
of Member States action and added value of the one conducted by the EU
(Article 5, paragraph 3, TEU).

The question addressed in this chapter is whether and to what extent the
principle of subsidiarity is applicable in the external action of the EU. This
is a very sensitive question considering the symbolic dimension of sub-
sidiarity as a federal principle. Considering the general nature of the prin-
ciple, there is no doubt it is applicable in the field of external action of the
EU, although it rarely motivates the decisions to conclude international
agreements. Nevertheless, the application of the subsidiarity principle may
raise important issues regarding the visibility of the EU on the internation-
al stage. The first issue concerns the scope of the principle in the context
of a complex distribution of external powers between the EU and Member
States. As is well known, it is not easy to determine the exact nature of the
external competences of the EU and the principle shall not apply when the
conditions provided in Article 3, paragraph 2, TFEU are fulfilled. The first
two conditions are quite simple to assess, as they require the previous
adoption of an internal act. One can assume that the subsidiarity test was
carried out when internal acts were adopted, long before international
agreements were adopted. The third condition — the criterion of necessity
— is much more interesting regarding the implementation of subsidiarity.
In this context, subsidiarity and necessity derive from the same logic: the
realisation of the objectives set out in the Treaties. The implementation of
subsidiarity in case of non-exclusive powers can concern a large range of
situations in which this principle plays a more or less important role:
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shared competences (Article 4, paragraph 2, TFEU), parallel competences
(Article 4, paragraphs 3 and 4, TFEU) and the competence in the CSFP
area. The second question regarding the implementation of subsidiarity in
the external action concerns its consequences for the Member States and
for the EU institutions. For the Member States, the principle requires that
the complementarity of both national and European actions shall be re-
spected. As for the institutions, a better involvement of national parlia-
ments during the negotiation process could be a solution ensuring an effi-
cient ratification of mixed agreements as well as respect of subsidiarity.

skksk

« Principe d’essence politique »!, le principe de subsidiarité avait fait
une apparition remarquée en droit primaire lors de 1’Acte unique eu-
ropéen?, mais ce n’est qu’avec le traité de Maastricht qu’il a acquis la
portée de principe du droit de I’Union européenne qu’on lui connait au-
jourd’hui3. Désormais inscrit a I’article 5 du Traité sur I’Union européenne
(TUE), il est, avec le principe de proportionnalité, I’un des deux principes
qui « régissent 1’exercice des compétences [de 1’Union] ». S’appliquant
aux compétences non exclusives attribuées a 1’Union, il a essentiellement
pour fonction de permettre la détermination du niveau pertinent de ’ac-
tion, celui auquel devront s’exercer les compétences au regard de 1’objec-
tif poursuivi, en fonction des critéres posés a I’article 5, paragraphe 3,
TUE d’insuffisance de I’action des Etats membres d’une part, et de la
valeur ajoutée de I’action de I’Union d’autre part. Considéré a la fois
comme un frein au développement excessif de la réglementation de
I’Union dans les domaines ou la compétence de principe reste entre les

1 Commission européenne, Le principe de subsidiarité, SEC (1992) 1990 final, 27
octobre 1992, reproduit in Revue trimestrielle de droit européen, vol. 28, n°4/1992,
p. 728.

2 Lors de Dattribution a la Communauté européenne d’une nouvelle compétence en
matiére d’environnement.

3 V.K. Lenaerts, P. Van Ypersele, « Le principe de subsidiarité et son contexte : étude
de l’article 3B du traité CE », Cahiers de droit européen, vol. 10, n°1-2/1994, p. 3;
H. Bribosia, « Subsidiarité et répartition des compétences entre la Communauté et
les Etats membres. Commentaire sur I’article 3B du traité de Maastricht », Revue du
marché unique européen, n°4/1992, p. 165.
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mains des Etats* et comme un « principe instrumental »> favorisant ’ac-
tion de I’Union dans ces domaines, le principe de subsidiarité est frappé
d’une incontestable ambiguité®. Il joue en tout cas un rdle ambivalent dans
la construction européenne, compte tenu de 1’appréciation trés politique
sur laquelle repose sa mise en ceuvre et de la difficulté¢ de son contréle ju-
ridictionnel’.

Si le principe de subsidiarité a fait I’objet de nombreuses analyses en
droit de I’Union européenne®, son application en droit des relations
extéricures a assez peu mobilisé la doctrine®. Sans doute cette relative in-
différence peut-elle s’expliquer par le fait que ce principe est trés rarement
évoqué au titre de la motivation des actes en maticre externe. Tout au plus
le trouve-t-on abordé, de manicre souvent lapidaire, voire elliptique, dans
les éléments juridiques présidant a la présentation des propositions d’actes
élaborées par la Commission européennel®. La Cour de justice, quant a
elle, n’a jamais été appelée a trancher un litige dans lequel était en cause
I’application du principe de subsidiarité en matiére externe.

4 V. D. Gadbin, « Organisation des compétences et stratégies d’intégration commu-
nautaire apres le traité de Maastricht », Revue du droit public, n°5/1995, p. 1293.

5 G. Strozzi, « Le principe de subsidiarité dans la perspective de 1’intégration eu-
ropéenne : une énigme et beaucoup d’attentes », Revue trimestrielle de droit eu-
ropéen, vol. 30, n°3/1994, p. 375.

6 M. Blanquet, « Compétences de I’Union européenne. Exercice — Régulation », Ju-
risClasseur Europe Traité, Fasc. 175, septembre 2014, point 16.

7 C. Blumann, « Le contrdle juridictionnel des principes de subsidiarité et de pro-
portionnalité en droit de 1’Union européenne », in La Constitution, ’Europe et le
droit. Mélanges en [’honneur de Jean-Claude Masclet, Publications de la Sor-
bonne, 2013, p. 439; B. Bertrand, « Un principe politique saisi par le droit. La jus-
ticiabilité du principe de subsidiarité en droit de 1’Union européenne », Revue
trimestrielle de droit européen, vol. 48, n°2/2012, p. 329.

8 Pour une analyse récente, v. T. van den Brink, « The Substance of Subsidiarity :
the Interpretation and Meaning of the Principle after Lisbon », in M. Trybus, L.
Rubini (dir.), The Treaty of Lisbon and the Future of European Law and Policy,
Birmingham, Edward Elgar Publishing, 2012, p. 160.

9 Une référence est toutefois a signaler : A. Martinache, « Une application de la sub-
sidiarité : la Cour de justice et les compétences externes », Revue des affaires eu-
ropéennes/ Law & European Affairs, vol. 8, n°1-2/1998, p. 63.

10 Par exemple, voir la proposition de décision concernant la conclusion du protocole
modifiant 1’accord de transport aérien entre la Communauté européenne et ses
Etats membres d’une part et les Etats-Unis d’Amérique, d’autre part, COM(2010)
208 final/2, 4 mai 2010, 10 p.
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Il est vrai que I’affirmation de 1’Union en tant qu’acteur sur la scéne in-
ternationale est toujours une question sensible pour les Etats membres qui
restent des sujets de droit international. Et la dimension symbolique du
principe de subsidiarité en tant que principe d’essence fédéral n’est pas un
facteur encourageant. L’application de la subsidiarité « a ’externe » est
donc susceptible de revétir des enjeux importants en termes de visibilité de
I’Union sur la scéne internationale, parfois au détriment de celle des Etats
membres. Faut-il pour en autant en déduire que ce principe ne serait pas
opposable a I’action extérieure ou, plus largement, que celle-ci serait
rétive a son application? A I’évidence, non. Tout d’abord, il découle d’une
jurisprudence bien établie de la Cour que I’absence d’une référence ex-
plicite au principe de subsidiarité dans la motivation d’un acte ne fait pas
obstacle a ce qu’il ait effectivement présidé a son adoption!! et donc & son
contrdle. Ensuite, inséré au sein du titre I du TUE consacré aux « Disposi-
tions communes », I’article 5 TUE est formulé en termes généraux : le
paragraphe 1°" établit les rapports entre les principes d’attribution, de sub-
sidiarit¢ et de proportionnalit¢ pour I’ensemble des compétences de
I’Union!2 et le paragraphe 3 TUE définit les conditions de mise en ceuvre
du principe de maniére générale, sous réserve de son application aux
compétences non exclusives de I’Union. D’ailleurs, dans son avis 2/94, la
Cour de justice a pris soin de préciser que le respect du principe d’attribu-
tion des compétences « s’impose tant pour I’action interne que pour I’ac-
tion internationale de la Communauté »13. Il en découle que la méme con-
statation doit étre également faite pour les principes qui régissent 1’exerci-
ce des compétences.

Certes, une telle interprétation pourrait éventuellement étre contredite
par une interprétation de ’article 5, paragraphe 3, TUE en liaison avec le
protocole n° 2 sur I’application des principes de subsidiarité et de propor-
tionnalité, qui se référe uniquement aux « actes législatifs », c’est-a-dire,
en vertu de I’article 289, paragraphe 3, du Traité sur le fonctionnement de

11 Arrét de la Cour du 13 mai 1997, Allemagne / Parlement européen et Conseil,
C-233/94, EU:C:1997:231, point 28.

12 « Le principe d’attribution régit la délimitation des compétences de 1’Union. Les
principes de subsidiarité et de proportionnalité régissent 1’exercice de ces
compétences ».

13 Avis de la Cour du 28 mars 1996, 2/94, Adhésion de la Communauté européenne a
la Convention européenne de sauvegarde des droits de ’homme et des libertés
fondamentales, EU:C:1996:140, point 24.
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I’Union européenne (TFUE), aux « actes juridiques adoptés par procédure
législative ». Or, on sait que la qualification de la procédure de conclusion
des accords externes prescrite a 1’article 218 TFUE en tant que procédure
législative peut préter a discussion'4. Toutefois, si une interprétation re-
strictive devait étre retenue, faisant de la procédure de 1’article 218 TFUE
une procédure innommeée, non législative, cela aurait peu d’incidence sur
I’application du principe de subsidiarité a 1’action extérieure de 1’Union
européenne. En effet, le protocole n° 2 n’a pas pour fonction de définir la
portée du principe; il a seulement pour objet d’en préciser les modalités de
mise en ceuvre et de controle s’agissant des actes 1égislatifs. Il n’exclut
donc pas que le principe, rédigé en termes trés généraux a I’article 5 TUE,
puisse étre applicable a I’ensemble de 1’activité de ’Union, y compris son
action extérieure.

L’application du principe de subsidiarité en matiére d’action extérieure
pose de redoutables questions, compte tenu de la complexité du mode de
répartition des compétences externes de 1’Union et de ses Etats membres
et de leur exercice. En effet, I’application du principe de subsidiarité sup-
pose qu’aient été préalablement résolues les questions liées a 1’existence et
surtout a la nature de la compétence. Or, la détermination de la nature de
la compétence externe est souvent une question délicate qui nécessite un
effort interprétatif dont les rouages ne sont parfois pas seulement ju-
ridiques et ne sont d’ailleurs pas nécessairement étrangers a une certaine
logique de subsidiarité (I). Parallélement, I’application de la subsidiarité
est également sous-tendue par des enjeux politiques internationaux tou-
jours sensibles en termes d’affirmation de 1’Union et de préservation de la
liberté d’action des Etats membres. Elle revét donc une dimension plus in-
stitutionnelle : a ce titre, elle constitue un principe fondamental de I’Union

14 V. arrét de la Cour du 21 décembre 2015, Conseil / Front Polisario, C-104/16 P,
EU:C:2016:973. Dans ses conclusions présentées le 13 septembre 2016, 1’ Avocat
général Wathelet, confirmant en cela la position retenue précédemment par le Tri-
bunal (v. arrét du Tribunal du 10 décembre 2015, Front Polisario / Conselil,
T-512/12, EU:T:2015:953), considére que la procédure de conclusion des accords
externes doit étre considérée comme une procédure législative (v. conclusions
présentées le 13 septembre 2016, EU:C:2016:677, points 151 a 161) mais dans son
arrét, la Cour ne se prononce pas sur cette question. En revanche, dans 1’arrét du 6
septembre 2017, Slovaquie et Hongrie / Conseil (C-643/15 et C-647/15,
EU:C:2017:631) la Cour semble infirmer la thése défendue par I’Avocat général
Wathelet. Sur les incidences de cette question sur le contrdle de la subsidiarité en
matiére externe, voir infra.
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en liaison avec le principe d’ouverture et 1’objectif de « création d’une
union sans cesse plus étroite entre les peuples de I’Europe dans lesquelles
les décisions sont prises le plus pres possible des citoyens, conformément
au principe de subsidiarité »13. Dés lors, dans un contexte actuel marqué
par une crispation des Etats membres sur la question des compétences ex-
ternes et par des tensions vives entre I’Union et les Etats membres autour
de la négociation et de la ratification de certains accords!®, notamment
mixtes, la question se pose de savoir si la subsidiarité ne pourrait pas ap-
paraitre comme un facteur de rationalisation de ces relations au service
d’une meilleure articulation des niveaux de pouvoirs européens et éta-
tiques en matiere externe (II).

1. Le champ d’application du principe de subsidiarité confronté a la
complexité du mode d’organisation des compétences externes

Le champ d’application du principe de subsidiarité est défini a I’article 5,
paragraphe 3, TUE par défaut : il s’applique « dans les domaines qui ne
relévent pas de [la] compétence exclusive » de I’Union. Dés lors, la régle
posée par le traité est a priori fort simple : a partir du moment ou une
mesure est envisagée par 1’Union européenne dans un domaine qui ne
reléve pas de sa compétence exclusive, I’adoption de cette mesure est
soumise au respect du principe de subsidiarité et ne peut donc se justifier
que si elle satisfait aux conditions, fixées a I’article 5, paragraphe 3, TUE.
Or, envisagée a 1’aune des compétences externes, cette régle se heurte en
pratique a la difficult¢é de déterminer avec certitude la nature des
compétences externes, et ce malgré les clarifications apportées par le traité

15 C’est également en ce sens que 1’ex-article 2 TUE, dans sa version antérieure au
traité de Lisbonne, prévoyait que « les objectifs de 1’Union sont atteints con-
formément aux dispositions du présent traité, dans les conditions et selon rythmes
qui y sont prévus, dans le respect du principe de subsidiarité ». C’est ce qui
d’ailleurs avait pu justifier que 1’on considére alors que la subsidiarité était appli-
cable a I’ensemble de I’UE, y inclus les 2¢™ et 3°™ piliers. A ce sujet, v. H. Bri-
bosia, « Subsidiarité et répartition des compétences entre la Communauté et ses
Etats membres », supra note 3, spéc. p. 178.

16 Tensions dont se font 1’écho les nombreux contentieux portés devant la Cour de
justice depuis I’entrée en vigueur du traité de Lisbonne et dans lesquels sont en
cause I’articulation des compétences et des pouvoirs en matiére externe.
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de Lisbonne!”. Il en découle que le principe ne saurait s’appliquer lorsque
I’Union dispose d’une compétence exclusive pour conclure un accord ex-
terne (A). Parallélement, le régime des compétences partagées étant moins
monolithique que ne le laissent penser les dispositions des traités, derriére
le caractére englobant de la formule des « compétences non exclusives »
se dessine une mosaique de situations au sein de laquelle le principe de
subsidiarité s’appliquera de maniére variable (B).

A. La non-application du principe de subsidiarité aux compétences
externes exclusives

La détermination des compétences exclusives conditionne le champ d’ap-
plication du principe de subsidiarité. Les traités envisagent deux hy-
pothéses de compétences exclusives pour lesquelles [’exclusion du
principe de subsidiarité se pose de manié¢re différente : I’exclusivité par
nature et I’exclusivité par exercice.

Les compétences exclusives par nature sont définies de maniére ex-
haustive par le TFUE a I’article 3, paragraphe 1°. Elles ne soulévent pas
de probléme particulier au regard de principe de subsidiarité dans la
mesure ou, par définition, il ne trouve pas a s’appliquer. En effet, les do-
maines concernés ont fait 1’objet d’un transfert de compétences des Etats a
I’Union, les privant ainsi du droit d’agir conformément a 1’article 2, para-
graphe 1, TFUE!S. Outre la politique commerciale commune qui est, en
tant que telle une politique externe!?, article 3, paragraphe 1, TFUE en-

17 1. Bosse-Platiere, « Le trait¢ de Lisbonne et la clarification des compétences »,
Revue du marché commun et de I’'Union européenne, n° 520, juillet-aott 2008, p.
441; C. Flaesch-Mougin, « Les compétences externes de 1’Union européenne », in
Commentaire Mégret, Relations extérieures, Bruxelles, Editions de 1’Université
Libre de Bruxelles, a paraitre, 112 p.; E. Neframi, « La compétence de 1’Union eu-
ropéenne pour conclure un accord international », in Revue de droit public, n°
6/2016, p. 1639.

18 « Lorsque les traités attribuent a I’Union une compétence exclusive dans un do-
maine déterminé, seule 1’Union peut 1égiférer et adopter des actes juridiquement
contraignants, les Etats membres ne pouvant le faire par eux-mémes que ‘sils sont
habilités par 1’Union, ou pour mettre en ceuvre les actes de 1’Union ».

19 Ainsi que la Cour I’a affirmé dans son avis 1/75 s’agissant de la politique commer-
ciale commune, « on ne saurait, dés lors, admettre que, dans un domaine tel que
celui [de ’arrangement OCDE faisant 1’objet de la demande d’avis] et qui reléve
de la politique d’exportation et plus généralement de la politique commerciale
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visage quatre autres domaines de compétences exclusives de 1’Union2?
mais dont la dimension externe est variable?!, voire inexistante?2.

L’autre hypothése d’exclusivité envisagée a I’article 3, paragraphe 2,
TFUE est plus intéressante a évoquer au regard du principe de subsidiar-
ité, dans la mesure ou la nature de ces compétences ne s’impose pas d’em-
blée. L’exclusion du principe de subsidiarité ne se présume donc pas mais
dépend de I’exercice de la compétence. Il s’agit de la codification par le
traité de Lisbonne de la jurisprudence de la Cour de justice relative aux
compétences implicites et qui reprend les conditions d’exclusivité de la
compétence externe découlant de cette jurisprudence, initialement fixées
dans I’arrét AETR?3 et précisées par la suite notamment dans 1’avis 1/9424,
les arréts dits « Ciels ouverts »* ou encore 1’avis 1/0326. L’article 3, para-
graphe 2, TFUE prévoit que « L’Union dispose également d’une
compétence exclusive pour la conclusion d’un accord international lorsque
cette conclusion est prévue dans un acte 1égislatif de I’Union, ou est néces-
saire pour lui permettre d’exercer sa compétence interne, ou dans la
mesure ou elle est susceptible d’affecter des régles communes ou d’en
altérer la portée ». Le champ d’application de cette disposition est néan-

commune, il y ait une compétence des Etats membres parall¢le a celle de la Com-
munauté, dans ’ordre communautaire aussi bien que dans 1’ordre international ».
V. avis de la Cour du 11 novembre 1975, 1/75, Arrangement OCDE concernant
une norme pour les dépenses locales, EU:C:1975:145.

20 1l s’agit de I'union douaniére, de 1’établissement de régles de concurrence néces-
saire au fonctionnement du marché intérieur, de la politique monétaire des Etats
membres dont la monnaie est ’euro et de la conservation des ressources bi-
ologiques de la mer dans le cadre de la politique commune de la péche.

21 C’est le cas de la politique monétaire pour les Etats membres qui ont I’euro qui
donne lieu a relativement peu d’accords externes et a la conservation des
ressources biologiques de la mer.

22 Ainsi, 'union douaniére n’a pas d’autre volet externe que la politique commer-
ciale commune et, en matiére de concurrence, I’exclusivité de la compétence est
circonscrite a I’établissement des régles « nécessaires au bon fonctionnement du
marché intérieur ».

23 Arrét de la Cour du 31 mars 1971, Commission / Conseil (AETR), 22/70,
EU:C:1971:32.

24 Avis de la Cour du 15 novembre 1994, 1/94, Compétence de la Communauté pour
conclure les accords issus du cycle d’Uruguay, EU:C:1994:384.

25 Parmi les 7 arréts, v. par exemple, arrét de la Cour du 5 novembre 2002, Commis-
sion / Allemagne, C-476/98, EU:C:2002:631.

26 Avis de la Cour du 7 février 2006, 1/03, Compétence de la Communauté pour con-
clure la nouvelle Convention de Lugano, EU:C:2006:81.
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moins plus large que la seule théorie des compétences implicites dans la
mesure ou elle est également susceptible de s’appliquer dans le cadre de
I’exercice d’une compétence externe expressément prévue par le traité. En
principe, il ne devrait pas y avoir application du principe de subsidiarité
dans cette hypoth¢se mais, en réalité, la situation est plus complexe qu’il
n’y parait : il s’agit, en effet, de compétences partagées entre les Etats
membres et I’Union, telles qu’elles sont énoncées a 1’article 4, paragraphe
1, TFUE, et qui acquiérent le statut de compétences exclusives car elles
ont été exercées préalablement au plan interne ou simultanément au plan
externe par 1’Union. D¢s lors, il n’est pas exclu que le principe de sub-
sidiarité ait un rdle a jouer dans 1’exercice préalable de la compétence. I1
convient, a cet égard, de distinguer les différentes situations envisagées
par I’article 3, paragraphe 2, TFUE.

Les deux premiéres supposent 1’adoption préalable par 1’Union d’un
acte interne qui conduit & I’exclusivité de la compétence externe, soit
parce que cet acte prévoit la conclusion d’un accord, soit parce qu’il fixe
des régles communes susceptibles d’étre affectées par la conclusion d’un
accord. On peut alors penser que c’est au stade de I’adoption de I’acte in-
terne que le principe de subsidiarité a été amené a s’appliquer. Par exem-
ple, dans I’avis 1/13, la Cour était interrogée sur le point de savoir si I’ac-
ceptation de 1’adhésion d’un pays tiers a la Convention de La Haye de
1980 sur les aspects civils de I’enlévement international d’enfant relevait
de la compétence exclusive de I’Union?’. Au terme d’une « analyse glob-
ale et concréte de la relation existant entre 1’accord international envisagé
et le droit de 1’Union en vigueur [...] afin de vérifier si I’accord en
question est susceptible de porter atteinte a 1’application uniforme et
cohérente des régles de 1’Union »28 — en I’occurrence le réglement (CE) n°
2201/2003%° — la Cour conclut a D’exclusivité de la compétence de
I’Union. Dans ce cas, le principe de subsidiarité a bien trouvé a s’appli-
quer a I’externe, mais de maniére indirecte, le « test de subsidiarité » ayant
été réalisé en amont, au stade de 1’adoption de 1’acte interne, ce que vien-

27 Avis de la Cour du 14 octobre 2014, 1/13, Adhésion d'Etats tiers a la convention
de La Haye, EU:C:2014:2303.

28 Id., point 74.

29 Reglement (CE) n° 2201/2003 du Conseil du 27 novembre 2003 relatif a la
compétence, la reconnaissance et I’exécution des décisions en matiere matrimoni-
ale et en matiere de responsabilité parentale abrogeant le réglement (CE) n°
1347/2000, JO L 338, du 23 décembre 2003, p. 1.
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nent d’ailleurs confirmer les dispositions du réglement (CE) n°
2201/20033°, Au stade de la procédure de conclusion de I’accord, il n’est
donc plus besoin de s’interroger sur la pertinence ou la valeur ajoutée
d’une action européenne. Les Etats membres ont, lors de I’adoption de
I’acte interne, entériné 1’idée que cette valeur ajoutée serait susceptible de
se prolonger au plan externe : soit ils I’ont explicitement prévu dans I’acte
— c’est I’hypothése de la clause habilitante — soit cette valeur ajoutée est
implicite dans le cas ou la conclusion d’un accord est susceptible d’af-
fecter les conditions de 1’application de I’acte.

Mais qu’en est-il lorsque I’examen du droit interne ne permet pas de
conclure a I’exclusivité de la compétence? Autrement dit qu’en est-il
lorsque le critére de D’affectation des régles internes ne peut s’appliquer
par insuffisance du taux de couverture3! et que I’effet préemptif de 1’exer-
cice préalable de la compétence interne n’est pas suffisant pour se pro-
longer a I’externe? Cet aspect mérite d’autant plus d’étre souligné que le
Protocole n°® 25 restreint I’effet préemptif de 1’exercice de la compétence
aux seuls « éléments régis par I’acte » et non a la totalité du domaine32. Ce
fut le cas, par exemple, en matiere sociale, lors de 1’avis 2/91 relatif a la
Convention n° 170 de I’OIT3? ou encore, en matiére environnementale
pour la conclusion du Protocole de Cartagena ayant donné lieu a 1’avis
2/00%4. Dans ce cas, et également lorsque la compétence interne de

30 V. le considérant n® 32 du réglement précité qui motive I’adoption de I’acte au re-
gard des critéres de la subsidiarité fixés a I’ex-article 5 CE.

31 Selon la Cour, le critére de I’affectation des regles internes doit étre interprété en
ce sens que « la portée des régles communautaires est susceptible d’étre affectée
ou altérée par de tels engagements internationaux lorsque ces derniers relévent
d’un domaine déja couvert en grande partie par de telles régles ». Pour une appli-
cation concréte, v. arrét de la Cour du 26 novembre 2014, Green Network SpA,
C-66/13, EU:C:2014:2399, point 31.

32 En vertu du Protocole n° 25, « En ce qui concerne ’article 2, paragraphe 2, TFUE
relatif aux compétences partagées, lorsque I’Union meéne une action dans un cer-
tain domaine, le champ d’application de cet exercice de compétence ne couvre que
les éléments régis par I’acte de I’Union en question et ne couvre donc pas tout le
domaine ».

33 Avis de la Cour du 19 mars 1993, Convention n° 170 de I'Organisation interna-
tionale du Travail concernant la sécurité dans ['utilisation des produits chimiques
au travail, 2/91, EU:C:1993:106.

34 Avis de la Cour du 6 décembre 2001, Protocole de Cartagena, 2/00,
EU:C:2001:664.
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I’Union ne donne pas lieu a I’adoption de régles communes?®’, la
compétence entre 1I’Union et les Etats membres est partagée et, en
principe, potentiellement aussi bien les Etats membres que 1’Union sont en
droit d’agir, dans le respect du principe de subsidiarité. De fait, on peut
penser que méme si le test de subsidiarité a été fait lors de 1’adoption de
I’acte interne, il devrait étre a nouveau fait si 1’Union a I’intention d’ex-
ercer sa compétence au plan externe. En réalité, on peut se demander si,
dans une telle situation, le principe de subsidiarité trouve réellement a
s’appliquer dans la mesure ou, en matiére externe et sauf cas particuliers3®,
une compétence partagée conduit en principe a la conclusion d’un accord
mixte.3” Dés lors, la mixité — c¢’est-a-dire la participation conjointe de
I’Union et des Etats membres a la conclusion de ’accord — pourrait rendre
sans objet la question du choix du niveau pertinent de I’action, sauf si I’on
considere que 1I’Union peut exercer une compétence implicite partagée sur
le plan externe3s.

Une question reste cependant en suspens : lorsque 1’Union « choisi[t]
d’exercer [sa compétence] partagée en devenant partie & [une] conven-
tion », selon la formule de la Cour dans I’arrét dit de I’Usine MOX39, a
quelles considérations obéit ce choix? Il y a en effet nécessairement un
moment ou I’Union décide d’exercer sa compétence, méme conjointement
avec les Etats membres. On peut penser qu’elle le fait parce qu’elle con-
sidére — et les Etats membres avec elle — que cela représente un intérét
pour la réalisation de ses objectifs et une valeur ajoutée par rapport a I’ac-
tion des Etats membres. Certes, la conclusion ou I’adhésion de 1’Union a
une convention internationale a une dimension globalisante et il n’est pas
toujours aisé de répartir les causes juridiques, en termes de compétences,
présidant a une telle décision. Les déclarations de compétences qui accom-

35 Avis de la Cour du 16 mai 2017, Accord de libre échange avec la République de
Singapour, 2/15, EU:C:2017:376, points 227 et s. V. la contribution de Nicolas Pi-
geon dans cet ouvrage.

36 Ce sont les cas visés a I’article 4, paragraphes 3 et 4, TFUE. Voir infra B.

37 E. Neframi, L’action extérieure de [’'Union européenne. Fondements, moyens,
principes, Paris, Systémes Droit, LGDJ, 2010, p. 76.

38 V. dans ce volume, les contributions de Merijn Chamon et de Eleftheria Neframi.
V. aussi arrét de la Cour du 5 décembre 2017, Allemagne /Conseil, C-600/14,
EU:C:2017:935.

39 Arrét de la Cour du 30 juin 2006, Commission / Irlande, C-459/03,
EU:C:2006:345, point 120.
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pagnent les décisions de conclusion d’une convention internationale®,
adoptées par le Conseil, rendent parfaitement compte de cette étroite im-
brication de compétences nationales, de compétences exclusives de
I’Union et enfin de compétences partagées, la frontiere entre les deux
derniéres étant d’ailleurs susceptible d’évoluer en fonction des régles in-
ternes adoptées. Quoiqu’il en soit, si le principe de subsidiarité n’est pas
expressément visé dans les motivations des décisions de conclusion
adoptées par le Conseil, il n’est pas exclu que, s’agissant des domaines de
compétences couverts par une convention, une « certaine logique de sub-
sidiarité »* ait présidé a leur adoption. Par exemple, dans la décision de
conclusion de I’ Accord de Paris sur le climat adoptée en octobre 201642, le
Conseil indique que cet accord est conforme aux objectifs de la politique
environnementale de I’Union et que la mise en ceuvre de ’accord requiert
une action conjointe avec ses Etats membres. La déclaration de
compétence qui accompagne la décision, quant a elle, confirme Ia
compétence de 1’Union en matiére d’environnement, conformément a I’ar-
ticle 191 TFUE, sans autre précision quant au partage de cette compétence
avec les Etats membres dans le champ couvert par 1’Accord de Paris.

Il convient enfin d’évoquer la derniere hypothése d’exclusivité par ex-
ercice des compétences externes prévue par larticle 3, paragraphe 2,
TFUE, relative au critére dit de nécessité. Dans 1’avis 1/76 concernant
I’institution d’un Fonds européen d’immobilisation de la navigation sur le
Rhin et la Moselle, la Cour a en effet considéré que « la compétence pour
engager la Communauté vis-a-vis des tiers découle néanmoins de maniére
implicite des dispositions du traité établissant la compétence interne, pour
autant que la participation de la Communauté a 1’accord international,
comme en ’occurrence, est nécessaire a la réalisation des objectifs de la
Communauté »*3. Par la suite, la Cour a retenu des conditions trés strictes

40 C. Flaesch-Mougin, « Déclaration de compétences et affirmation de 1’identité de
I’Union européenne sur la scéne internationale », in Mélanges en 1’honneur du
Professeur Joél Molinier, Paris, LGDJ, 2012, p. 233.

41 A. Martinache, « Une application de la subsidiarité : la Cour de justice et les
compétences externes », supra note 9, p. 63.

42 Décision (UE) 2016/1841 du Conseil du 5 octobre 2016 relative a la conclusion,
au nom de I’Union européenne, de 1’accord de Paris adopté au titre de la conven-
tion-cadre des Nations unies sur les changements climatiques, JO L 282, du 19 oc-
tobre 2016, p. 1.

43 Avis de la Cour du 26 avril 1977, Fonds européen d’immobilisation de la naviga-
tion intérieure, 1/76, EU:C:1977:63, point 4.
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d’application du critére de nécessité qui rendent difficile sa mise en ceuvre
pratique**. On peut néanmoins se demander si 1’application du critére de
nécessité n’entretient pas des liens étroits avec celle du principe de sub-
sidiarité. En effet, les deux procédent de la méme logique : la réalisation
des objectifs des traités commande 1’action de 1’Union. Dés lors, on peut
considérer que I’exercice directement a I’externe par I’Union de sa
compétence partagée, en application du critére de nécessité, con-
formément a I’article 3, paragraphe 2, TFUE, se confond avec 1’applica-
tion du principe de subsidiarité dans ce contexte. Ainsi, s’agissant par ex-
emple des accords concernant la libéralisation des visas ou des accords de
réadmission, il n’est pas toujours évident, sur la base des propositions ou
des décisions de conclusion, de déterminer si leur adoption obéit au
principe de subsidiarité ou a un critére de nécessité au sens de 1’avis 1/76.
Pour autant, si le résultat est le méme, critére de nécessité et principe de
subsidiarité ne doivent pas étre confondus, dans la mesure ou leur régime
et leurs conséquences pour les Etats sont trés différentes. Dans le cas du
critere de nécessité visé a I’article 3, paragraphe 2, TFUE, I’exercice par
I’Union de sa compétence conduit & un dessaisissement des Etats mem-
bres. La compétence change donc en quelque sorte de nature pour devenir
exclusive. En revanche, dans le cadre de I’application du principe de sub-
sidiarité, la compétence demeure partagée et pourrait donc étre récupérée
par les Etats membres si I’Union cessait de I’exercer.

B. L’application du principe de subsidiarité a une mosaique de
compétences externes non exclusives

Les traités envisagent plusieurs catégories de compétences non exclusives
qui ne peuvent en aucun cas devenir exclusives par exercice. Ces
catégories sont celles qui sont le plus directement concernées par 1’appli-
cation du principe de subsidiarité. Il s’agit des compétences partagées
dites paralléles, des compétences d’appui, de coordination et de com-
plément et enfin de la compétence de 1’Union en matiere de politique
étrangere et de sécurité commune (PESC).

S’agissant tout d’abord des compétences dites paralléles, il s’agit des
domaines de compétences partagées prévus a ’article 4, paragraphes 3 et

44 Voir I’interprétation donnée du critére de nécessité dans 1’avis 1/94, supra note 24.
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4, TFUE : la recherche, le développement technologique et I’espace d’une
part et la coopération au développement et I’aide humanitaire d’autre part.
Est aussi vraisemblablement concernée par cette catégorie, bien qu’elle ne
soit pas mentionnée a l’article 4 TFUE, la compétence de I’Union en
matiére de coopération économique, financiére et technique®. Pour ces
domaines et par dérogation a I’article 2, paragraphe 2, TFUE, la préemp-
tion ne joue pas et I’exercice par I’Union de sa compétence ne saurait donc
« avoir pour effet d’empécher les Etats membres d’exercer la leur ». Le
caractére paralléle de la compétence de I’ancienne Communauté en
matiere de développement et d’aide humanitaire a été reconnu par la Cour
de longue date, avant méme son inscription dans le traité*. Il découle des
dispositions du TFUE que, dans les domaines de compétences partagées
paralléles, I’Union peut conclure des accords avec des tiers ou des organi-
sations internationales. Disposant d’une compétence, 1’Union peut 1’ex-
ercer seule, sans le concours des Etats membre. La pratique confirme
d’ailleurs cette régle : ainsi I’Union conclut seule les accords de coopéra-
tion scientifique et technique avec les Etats tiers et, méme si la pratique a
évolué depuis?’, la Communauté a conclu seule les premiers accords de
coopération avec les pays tiers d’Amérique latine et d’Asie*®. Cette situa-
tion s’impose pour des motifs liés a 1’application du principe de subsidiar-
ité.

Dans le cadre de la recherche et de développement technologique, les
accords ont pour objet d’étendre aux Etats tiers concernés les bénéfices et
le régime du programme-cadre pluriannuel de 1’Union*. Fondée notam-
ment sur Iarticle 182 TFUE??, ’adoption de ce programme a été motivée

45 Sur ce point, voir C. Flaesch-Mougin, « Les compétences externes de 1’Union eu-
ropéenne », supra note 17, p. 96-97.

46 Arrét de la Cour du 30 juin 1993, Parlement européen / Conseil et Commission,
C-181/91 & C-248/91, EU:C:1993:271 et arrét de la Cour du 2 mars 1994, Par-
lement européen / Conseil, C-316/91, EU:C:1993:271.

47 Voir C. Flaesch-Mougin, « Les compétences externes de 1’Union européenne »,
supra note 17.

48 C. Flaesch-Mougin, J. Kasmi, J. Lebullenger « Les relations de la Communauté
européenne avec les pays d’Asie et d’Amérique latine (ALA) », JurisClasseur Eu-
rope, Fasc. 2230, septembre 2005.

49 Réglement (UE) n° 1291/2013 du Parlement européen et du Conseil du 11 décem-
bre 2013 portant établissement du programme-cadre de recherche et d’innovation
« Horizon 2020 » (2014-2020), JO L 347 du 20 décembre 2013, p. 104.

50 L’autre base juridique est ’article 173 TFUE relatif a la compétence de I’'UE en
matiére d’industrie.
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au regard du principe de subsidiarité’! et prévoit explicitement la possi-
bilité d’y associer les pays tiers32. Toutefois, ainsi que le souligne Cather-
ine Flaesch-Mougin, cette clause habilitante « acquiert dans ce cas une
fonction différente de celle qu'elle joue dans les domaines de compétences
partagées ordinaires : alors qu'elle entraine, dans cette hypothese, 1'exclu-
sivité de la compétence externe de 1'Union, la clause habilitante, dans un
domaine interne relevant d'une compétence partagée de type paralléle,
fonde sa compétence externe et permet de justifier son intervention au
plan externe »%3. S’agissant de la coopération au développement et de
I’aide humanitaire, le principe de subsidiarité est implicitement inscrit au
sein des dispositions méme du traité dans la mesure ou les articles 209,
paragraphe 2, TFUE et 214, paragraphe 4, TFUE donnent compétence a
I’Union pour conclure « tout accord utile » a la réalisation des objectifs
dans ces domaines. Cela implique que 'utilit¢ d’un accord doit faire 1’ob-
jet d’une évaluation dont les critéres peuvent étre ceux de la subsidiarité :
insuffisance de I’action des Etats membres et valeur ajoutée de 1’accord au
regard des objectifs poursuivis. Certes, le principe, en lui-méme, n’est pas
systématiquement évoqué dans la motivation des décisions de conclusion
des accords externes. Néanmoins, on le retrouve parfois dans les motiva-
tions juridiques présentées par la Commission dans sa proposition de déci-
sion de signature ou de conclusion des accords fondés, au moins partielle-
ment, sur ’article 209 TFUE>4. 1l est en revanche systématiquement
présent dans les instruments unilatéraux : c’est le cas, par exemple, pour
les sept réglements fixant les instruments de 1’Union européenne pour le
financement de 1’action extérieure de 1’Union. Fondés sur les articles 209

51 Voir le considérant 48 du réglement (UE) n° 1291/2013 supra note 49.

52 Id., article 7.

53 C. Flaesch-Mougin, « Les compétences externes de I’UE », supra note 17 p. 98.

54 V. par exemple la proposition de décision du Conseil relative a la signature, au
nom de I’Union et a ’application provisoire de 1’accord-cadre entre 1’Union eu-
ropéenne et ses Etats membres d’une part et 1’ Australie d’autre part, JOIN (2016)
8 final, 14 avril 2016, 6 p. spéc. p. 2-3.
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TFUE et 212 TFUE?, ces réglements sont tous motivés au regard du
principe de subsidiarité>®.

Dans les domaines énoncés a 1’article 6 TFUE, I’Union « dispose d’une
compétence pour mener des actions pour appuyer, coordonner ou com-
pléter ’action des Etats membres ». Cette compétence peut également se
prolonger au plan externe afin de « favoris[er] la coopération avec les pays
tiers et les organisations internationales » °7. Méme si la possibilité de con-
clure un accord n’est pas expressément prévue, la pratique témoigne no-
tamment d’accords sectoriels conclus par I’Union dans les domaines con-
cernés, y compris historiquement, sur le fondement de la compétence sub-
sidiaire de la Communauté. La compétence de I’Union s’exerce con-
formément a 1’article 2, paragraphe 5, TFUE dans le respect du principe
de subsidiarité, envisagé de manicre ascendante et justifiant 1’action au
niveau de 1I’Union. Les dispositions propres a chaque domaine sont forte-
ment marquées par I’idée que les actions de 1’Union « dans leur finalité
européenne » doivent apporter une valeur ajoutée aux politiques na-
tionales, sans remettre en cause leurs compétences. On notera d’ailleurs
une certaine « indistinction du titulaire »*® dans la dimension externe de
ces compétences, les dispositions du TFUE se référant indifféremment a
« L’Union et les Etats membres ». Cela n’a toutefois pas empéché
I’Union de conclure seule des accords dans les domaines relevant de ces
compétences. Ce fut par exemple le cas pour les accords avec le Canada
ou les Etats-Unis établissant un cadre de coopération en matiére d’en-

55 A T’exception de I’instrument d’aide a la préadhésion qui est uniquement fondé sur
I’article 212 TFUE (coopération financicre et technique) et I’instrument de parte-
nariat et de coopération qui, en sus des articles 209 et 2012 TFUE est également
fondé sur I’article 207 TFUE.

56 V., par exemple, le considérant 21 du réglement (UE) n° 236/2014 du Parlement
européen et du Conseil énongant les régles et modalités communes pour la mise en
ceuvre des instruments de 1’Union européenne pour le financement de 1’action
extérieure, JO L 77 du 15 mars 2014, p. 95.

57 C’est le cas en matiére d’éducation et de formation professionnelle (articles 165,
paragraphe 3 et 166, paragraphe 3, TFUE), de culture (article 167, paragraphe 3,
TFUE), de santé (article 168, paragraphe 3, TFUE) et de réseaux transeuropéens
(article 171, paragraphe 3, TFUE).

58 M. Blanquet, Compétences de I’Union européenne. Architecture générale — Délim-
itation, JurisClasseur Europe, Fasc. 170, janvier 2012, point 170.

59 V. par exemple, I’article 165, paragraphe 3, TFUE s’agissant de 1’éducation, la for-
mation professionnelle, jeunesse et sport.
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seignement supérieur, de formation et de recherche® ou pour des accords
avec la Bosnie-Herzégovine, la Serbie-Monténégro ou la Croatie concer-
nant leur participation a certains programmes européens®!. Toutefois, dans
ces hypothéses, comme précédemment pour la recherche et le développe-
ment technologique, le « test de subsidiarité » a été réalisé antérieurement,
lors de I’adoption des programmes de 1’Union que ces accords ont voca-
tion & étendre a des Etats tiers.

Enfin, la question de I’application du principe de subsidiarité a la PESC
est un peu plus problématique. Sans entrer dans les débats relatifs a la na-
ture de la compétence de 1’Union en matiére de PESC qui n’est pas quali-
fiée par les traités®2, il peut étre soutenu de maniére certaine qu’elle n’est
pas une compétence exclusive®. Le principe de subsidiarité étant formulé
en termes généraux a l’article 5, paragraphes 1¢" et 3, TUE, il est d’appli-
cation générale et devrait donc étre applicable dans le cadre de la PESC®,
méme si évidemment il ne saurait faire 1’objet d’un contrdle juridictionnel
compte tenu de I’incompétence de la Cour. On notera néanmoins que dans
un arrét de 2006, le Tribunal a considéré qu’il n’était pas possible pour un
requérant d’invoquer une violation du principe de subsidiarité lorsque la
Communauté adopte, dans le cadre communautaire, des mesures restric-
tives prévues par une position commune PESC®,

60 Pour I’accord avec le Canada : JO L 397 du 30 décembre 2006, p. 15. Pour ’ac-
cord avec les Etats-Unis : JO L 346 du 9 décembre 2006, p. 34.

61 V.JO L 192 du 22 juillet 2005, p. 9 (accord avec la Bosnie-Herzégovine), p. 16
(accord avec la Croatie) et 29 (accord avec la Serbie-Monténégro).

62 Le traité se borne a établir I’existence d’une compétence de I’Union pour « définir
et mettre en ceuvre une politique étrangére et de sécurité commune, y compris la
définition progressive d’une politique de défense commune » (article 2, para-
graphe 4, TFUE; v. également I’article 24 TUE). Mais la PESC n’est identifiée
dans aucune des catégories de compétences visées aux articles 3, 4 et 6 TFUE.

63 Les Déclarations 13 et 14 insistent sur le fait que la PESC ne porte pas atteinte aux
compétences de chaque Etat membre pour 1’élaboration et la conduite de sa propre
politique étrangere.

64 Déja avant le traité de Lisbonne, le principe de subsidiarité était visé a 1’ex-article
2 TUE en vertu duquel « les objectifs de I’Union sont atteints conformément aux
dispositions du présent traité, dans les conditions et selon les rythmes qui y sont
prévus, dans le respect du principe de subsidiarité, tel qu’il est défini a I’article 5
du TCE ». Cette disposition permettait de considérer qu’il était applicable aux
deuxiéme et troisiéme piliers.

65 Arrét du Tribunal du 12 juillet 2006, Ayadi / Conseil, T-253/02, EU:T:2006:200.
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Méme si le traité de Lisbonne a fait disparaitre la référence a un critére
de nécessité pour la conclusion des accords externes en maticre de
PESC?®, les dispositions du TUE confirment I’importance du principe de
subsidiarité¢ dans ce cadre : notamment I’article 28, paragraphe 1, TUE
prévoit que « lorsqu’une situation internationale exige une action opéra-
tionnelle de 1I’Union, le Conseil adopte les décisions nécessaires ». Le
traité de Lisbonne renforce d’ailleurs I’emprise de la subsidiarité dans la
mesure ou I’ex-article 14 TUE envisageait « certaines situations ou une
action opérationnelle est jugée nécessaire ». Méme si les deux expressions
véhiculent la méme idée de « besoin impérieux »®7, I’emploi du singulier
nous semble plus propice a ’application de la subsidiarité : en effet, c’est
I’examen d’une situation internationale particuliére — et non « certaines
situations » envisagées de maniére vague et au pluriel — qui justifiera que
I’Union agisse. Elle le fera donc nécessairement par référence a la valeur
ajoutée que représentera une telle action par rapport a celles des Etats
membres pris isolément. Inversement, les Etats pourront considérer que la
situation en cause ne justifie pas I’intervention de I’Union. En pratique,
tous les accords dans le domaine de la PESC et fondés sur le seul article
37 TUE® ont été conclus par 1’Union seule. Méme si le principe de sub-
sidiarité n’est pas évoqué dans la motivation des actes, on ne voit pas
quelle autre considération pourrait justifier I’exercice par ’Union de sa
compétence. En réalité, la plupart des accords PESC déja conclus visent a
permettre la participation des Etats tiers aux opérations de gestion des
crises menées par 1’Union européenne® et sont prévus par les décisions
portant création de ces missions. Pour autant, la compétence de 1’Union
reste partagée dans la mesure ou 1’article 3, paragraphe 2, TFUE réserve
I’exclusivité par exercice aux cas ou la conclusion de I’accord est « prévue

66 L’ex-article 24 TUE prévoyait que « Lorsqu’il est nécessaire de conclure un ac-
cord avec un ou plusieurs Etats ou organisations internationales en application du
présent titre... » alors que I’article 37 TUE se borne a établir la compétence de
I’UE pour conclure des accords dans le domaine de la PESC.

67 E. Daniel, La politique opérationnelle de I’Union européenne dans le cadre de la
PESC : singularités et cohérences, Thése, Université de Paris 1, juillet 2016, 687
p-, spéc. p. 173.

68 La situation est différente pour les accords d’association post-Lisbonne qui sont
fondés sur la double base juridique de ’article 217 TFUE et de I’article 37 TUE.

69 V. C. Schneider, « La participation des Etats tiers aux opérations de gestion des
crises », in 1. Bosse-Platiére, C. Rapoport (dir.), L Etat tiers en droit de I'Union
européenne, Bruxelles, Bruylant, 2013, p. 255.
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dans un acte 1égislatif de 1’Union ». Or, conformément a 1’article 24 TUE,
I’adoption d’acte 1égislatif est exclue dans le domaine de la PESC.

1l. La mise en ceuvre du principe de subsidiarité au service d’une
meilleure articulation des niveaux de pouvoirs dans le cadre de
l’action extérieure

Dans le cadre de D’action extérieure de 1’Union, la mise en ceuvre
matérielle du principe de subsidiarité requiert principalement la satisfac-
tion des objectifs fixés par les traités en étroite complémentarité avec les
actions nationales (A). D’un point de vue institutionnel, cette mise en
ceuvre requiert une clarification du réle des différents acteurs, voire la pro-
motion de celui des parlements nationaux, s’agissant plus particuliérement
du controle de la subsidiarité (B).

A. La complémentarité des politiques et actions nationales et de |’Union
sous le sceau de la subsidiarité

L’appréciation de la valeur ajoutée de ’action de I’Union se fait a ’aune
de plusieurs éléments qui tiennent a la satisfaction des objectifs de 1’action
extérieure de I’Union européenne et qui doivent, s’agissant des principales
compétences externes non exclusives de 1’Union que sont la PESC et la
coopération avec les tiers, s’apprécier au regard d’une exigence de com-
plémentarité des actions nationales et européennes. En tant que « concept
dynamique qui doit étre appliqué a la lumiére des objectifs énoncés dans
le traité »79, la subsidiarité de 1’action de I’Union doit étre mise en ceuvre a
la lumicre du systeme d’objectifs de 1’action extérieure tel que mis en
place par le traité de Lisbonne.

Certes, I’article 5, paragraphe 3, TUE se référe aux objectifs de « I’ac-
tion envisagée », au singulier. Mais le traité de Lisbonne enchasse chaque
action externe — conclusion d’un accord ou acte unilatéral — dans un
réseau d’objectifs a la fois sectoriels et généraux. Par exemple, chaque
acte adopté dans le cadre de la coopération au développement poursuit non
seulement 1’objectif qui lui est propre, mais doit également conduire a la

70 Conclusions du Conseil européen d’Edimbourg, 12 décembre 1992, p. 19.
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réalisation de I’objectif spécifique de cette politique, de « réduction, et a
terme, d’éradication de la pauvreté »7! et in fine doit s’inscrire, a I’instar
de toute l’action extérieure de 1’Union, dans le respect des objectifs
généraux formulés a I’article 21 TUE. D¢s lors, ainsi que le prévoit 1’arti-
cle 209, paragraphe 2, TFUE, I’examen de I’utilit¢ d’un accord externe
dans ce domaine doit conduire a apprécier s’il permettra la réalisation de
I’ensemble de ces objectifs, a la fois sectoriels et généraux. Ainsi que 1’a
énoncé la Cour, « la décision portant signature d’un accord avec un pays
tiers relevant d’un domaine de compétences de 1’Union [...] implique
d’apprécier, dans le respect des lignes stratégiques fixées par le Conseil
européen ainsi que des principes et des objectifs de 1’action extérieure de
I’Union énoncés a ’article 21, paragraphes 1 et 2, TUE, les intéréts de
I’Union dans le cadre des relations avec le pays tiers concerné et d’opérer
des arbitrages entre les intéréts divergents relevant de ces relations »72.

Une telle opération n’est pas étrangeére au « test d’efficacité compara-
tive »73 auquel obéit la mise en ceuvre du principe de subsidiarité’*. La
réalisation des objectifs de I’article 21 TUE impose donc de s’interroger
sur la valeur ajoutée de I’action de I’Union, dans les domaines ne relevant
pas de sa compétence exclusive. Or, certains domaines de [1’action
extérieure -par exemple, les questions touchant a la sécurité¢ de 1’Union
dans ses différentes dimensions — sont trés empreints d’une logique de
subsidiarité. A cet égard, la nouvelle stratégie globale de sécurité
présentée par la haute représentante F. Mogherini en octobre 201573 fait du
principe d’unité, en réalit¢ défini a ’aune de la subsidiarité’®, un des
principes d’action de I’UE sur la scéne internationale.

71 Article 208, paragraphe 1, TFUE.

72 Arrét de la Cour du 28 juillet 2016, Conseil / Commission, C-660/13,
EU:C:2016:616, point 39.

73 Commission européenne, Le principe de subsidiarité, supra note 1, p. 729.

74 D’autant plus que I’'impératif de satisfaire les objectifs de ’article 21 TUE ne con-
cerne pas que les politiques, externes par nature mais également « les autres poli-
tiques dans leurs aspects extérieurs » (Article 21, paragraphe 3, TUE).

75 « Shared Vision, Common Action: A stronger Europe. A global Strategy for Euro-
pean Union’s Foreign and Security Policy ». V. les conclusions du Conseil eu-
ropéen du 28 juin 2016 (EUCO 26/16); Page internet dédiée sur le site du SEAE :
http://europa.eu/globalstrategy/].

76 « Together we will be able to achieve more than Member States acting alone or in
a uncoordinated manner ». id., p. 16.
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L’unité de I’action est indissociable de la complémentarité des poli-
tiques nationales et européenne’’, telle qu’elle a été réaffirmée et méme
précisée par le traité de Lisbonne pour les compétences relevant de « la
coopération avec les pays tiers et 1’aide humanitaire »’8, La complémen-
tarité implique en effet une prise en compte réciproque — et donc une mise
en cohérence — des politiques respectives de 1’Union et des Etats mem-
bres, tant dans leur définition que dans leur mise en ceuvre. La prise en
compte par I’Union des politiques nationales s’effectue dans le cadre du
principe de subsidiarité, dont la complémentarité est une déclinaison, alors
que la prise en compte par les Etats membres de la politique de I’Union
devrait s’effectuer en vertu du principe de loyauté. La mise en ceuvre du
principe de subsidiarit¢ s’analyse donc comme permettant d’assurer la
complémentarité des actions des Etats membres et celles de 1’Union, au
service des objectifs de I’action extérieure.

Néanmoins, en dépit de leurs liens étroits, subsidiarité et complémen-
tarité ne se confondent pas totalement. En réalité, elles ne doivent pas étre
mises sur le méme plan. En effet, & un moment donné, lorsqu’une action
est « envisagée », la mise en ceuvre du principe de subsidiarité permet que
I’unité d’action de I’Union soit assurée, par substitution a I’action étatique.
D¢s lors qu’une action envisagée remplit les conditions d’application de la
subsidiarité, la question de la complémentarité avec les actions étatiques
disparait. Toutefois, cette unité d’action, par application du principe de
subsidiarité n’est que ponctuelle. L’article 5, paragraphe 3, TFUE se référe
d’ailleurs aux objectifs de « 1’action envisagée » (au singulier). L’applica-
tion du principe de subsidiarité peut donc entrainer une substitution de
I’action de I’Union a ’action étatique mais n’empéche pas qu’il existe, au
niveau global de la conception, de la définition et de la mise en ceuvre des
politiques nationales et de I’Union, un impératif de complémentarité. Dans
le cadre de la procédure de conclusion des accords externes, la mise en
ceuvre de cet impératif repose conjointement sur la Commission eu-

77 1. Bosse-Platicre, L'article 3 du traité UE : Recherche sur une exigence de
cohérence de [’action extérieure de ['Union européenne, Bruxelles, Bruylant,
2009, p. 627.

78 Titre III de la 5™ partie du TFUE. Désormais, la politique de coopération au
développement (article 209, paragraphe 1, TFUE), la coopération économique, fi-
nanciere et technique (article 212, paragraphe 1, TFUE) et I’aide humanitaire (arti-
cle 214, paragraphe 1, TFUE) de 1’Union d’une part, et les politiques et actions
des Etats membres, d’autre part « se complétent et se renforcent mutuellement ».
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ropéenne (ou le haut représentant pour les affaires étrangéres et la poli-
tique de sécurité) et sur le Conseil”® et vraisemblablement intervient trés
tot.

En effet, a la différence de la procédure 1égislative présidant a 1’adop-
tion des actes internes, la procédure de conclusion des accords externes
prévue a l’article 218 TFUE se caractérise par le fait que son déclenche-
ment requiert 1’accord des deux institutions, le Conseil et la Commission
(ou le haut représentant si 1’accord porte exclusivement sur la PESC).
Conformément aux paragraphes 2 et 3 de Iarticle 218 TFUE, c’est le Con-
seil qui autorise 1’ouverture des négociations mais il ne peut le faire que si
la Commission (ou le haut représentant) lui a présenté une recommanda-
tion a cette fin. Cette régle se justifie pour des raisons a la fois d’unité, de
cohérence et de crédibilité de 1’Union a I’égard des Etats tiers®0. Dés lors,
on peut penser que, si un test de subsidiarité est effectué, celui-ci a lieu
trés en amont de I’adoption de la décision de signature et, plus encore, de
conclusion de 1’accord. Il doit avoir lieu tout au début de la procédure, dés
I’adoption par la Commission de la recommandation d’ouvrir des négocia-
tions et la formalisation par le Conseil de la décision autorisant la Com-
mission a négocier 1’accord. C’est a ce stade que les deux institutions
décident conjointement de 1’opportunité, voire de la nécessité pour
I’Union de conclure cet accord au regard des objectifs envisagés. Ces
actes étant trés rarement publiés, il est cependant difficile d’apprécier la
maniére dont se déroule la discussion entre les deux institutions quant a la
pertinence d’un accord éventuel et sa complémentarité avec les politiques
nationales.

79 11 s’agit d’une dimension de I’exigence de cohérence de ’action extérieure de
I’Union européenne qui est prescrite a I’article 21, paragraphe 3, al. 2, TUE et dont
la concrétisation repose sur le Conseil et la Commission, assistés du haut représen-
tant.

80 En effet, il serait préjudiciable que la Commission commence a négocier un accord
sans avoir au moins 1’assurance que le Conseil — qui adoptera la décision finale de
conclusion — est d’accord sur le principe méme de 1’accord.
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B. Le contréle de la subsidiarité dans le cadre de la procédure de
conclusion des accords externes : vers une implication accrue des
parlements nationaux?

En ce qui concerne le contrdle de la subsidiarité, seront seulement abordés
quelques aspects relatifs 4 sa dimension politique8!, notamment le role des
parlements nationaux®? tel qu’il a été renforcé par le traité de Lisbonne83,
et seront évoquées quelques pistes de réflexion dans le contexte des ac-
cords mixtes®*. En effet, parmi les contraintes découlant de la pratique des
accords mixtes, figure la nécessité de leur ratification par les Etats mem-
bres selon leurs regles constitutionnelles nationales, ce qui nécessite 1’in-
tervention de prés d’une quarantaine de parlements nationaux. L’actualité
récente a démontré les difficultés que cela peut générer pour I’Union et ses
Etats membres. Ce fut le cas lors du referendum consultatif aux Pays-Bas
du 6 avril 2016 par lequel les électeurs se sont prononcés contre la ratifica-
tion de ’accord d’association entre I’Union européenne et I’Ukraine®®. En
outre, a I’automne 2016, le Parlement régional de Wallonie a exercé des
pressions préalables a la signature de I’accord économique et commercial
global avec le Canada, utilisant son pouvoir de veto a la ratification de
I’accord par la Belgique. Ces éveénements, qui sont le reflet d’'une certaine
défiance des citoyens a 1’égard de 1’action de 1’Union, posent de réels

81 S’agissant du contrdle juridictionnel de la subsidiarité en mati¢re externe, il nous
semble encore plus difficile a mettre en ceuvre dans le cadre de 1’action extérieure
de I’Union que dans le cadre de ses politiques et actions internes. Bien que la Cour
ait établi des critéres d’examen de la satisfaction des conditions de ’article 5,
paragraphe 3, TUE et ait a de nombreuses reprises contr6lé un acte de I’UE au re-
gard de ces critéres, son examen ne 1’a jamais conduite a annuler un acte pour
cette raison. La large marge d’appréciation dont bénéficie le 1égislateur de 1’Union
justifie pleinement le contrdle restreint du juge.

82 Plus généralement sur cette question, v. C. Rapoport, « Les parlements nationaux
et I’action extérieure de 1’Union européenne », Revue des affaires européennes /
Law & European Affairs, n°1/2014, p. 55.

83 J. V. Louis, « Quelques remarques sur I’avenir du contréle du principe de sub-
sidiarité », in Mélanges en hommage a Georges Vandersanden, Bruxelles, Bruy-
lant, 2009, p. 283.

84 Sur la problématique des accords mixtes, v. E. Neframi, Les accords mixtes de la
Communauté européenne, Bruxelles, Bryulant, 2007, 711 p.; C. Hillion, P.
Koutrakos (dir.), Mixed Agreements Revisited, Oxford, Hart Publishing, 2010, 418
p.

85 JOL 161 du 29 mai 2014, p. 3.
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problémes pour 1’affirmation de 1’Union en tant qu’acteur international et
pour la crédibilité de son action a 1’égard des tiers. En tout cas, ils invitent
a réfléchir a des solutions alternatives, dans le respect a la fois de la répar-
tition des compétences et des principes démocratiques. Une meilleure im-
plication des parlements nationaux autorisant leur intervention sous le
sceau du contrdle de la subsidiarité, pourrait étre une piste de réflexion. Il
parait ainsi possible de promouvoir I’application du Protocole n° 2, et no-
tamment la procédure de controle du principe de subsidiarité®, conduisant
la Commission européenne a transmettre plus systématiquement aux par-
lements nationaux les propositions de décision de signature des accords
externes ne relevant pas des compétences exclusives de I’Union®’.

D’un point de vue juridique, cela n’irait pas sans quelques clarifications
préalables. D’une part, il conviendrait que la question de la nature de la
compétence pour conclure ces accords externes soit réglée plus tot qu’elle
ne I’est actuellement. En pratique, cette question est volontairement et
pour des raisons politiques, laissée dans le flou dans toute la phase
précédente, de 1’autorisation de négocier au déroulement des négociations.
Ce n’est donc qu’au moment de 1’adoption de la décision de signature de
I’accord que cette question — a laquelle est étroitement liée celle de la mix-
ité¢ de I’accord — est abordée. Or, comme le fait observer a juste titre I’ Av-
ocat général E. Sharpston, « résoudre la question de la compétence, avant
le début des négociations garantit indubitablement que seules les parties
compétentes prendront place a la table des négociations, [...], offre une
certaine sécurité juridique et sert les intéréts de 1’Union, des Etats mem-
bres et des tierces parties associées aux négociations »8.

La seconde clarification nécessaire est relative a la qualification de la
procédure de conclusion des accords externes en tant que procédure

86 Articles 6 et 7 du Protocole n° 2 sur I’application des principes de subsidiarité et
de proportionnalité.

87 En pratique, il arrive que la Commission transmette ses propositions aux par-
lements nationaux mais il ressort d’un examen des informations disponibles sur le
site de la Commission d’une part que cette transmission n’est pas systématique et,
d’autre part, qu’elle ne se fait pas nécessairement au titre de I’application du Pro-
tocole n° 2. Voir le site : http://ec.europa.cu/dgs/secretariat_general/relations/rela-
tions_other/npo/index_en.htm.

88 Conclusions de I'Avocat général E. Sharpston présentées le 3 avril 2014 dans 1’af-
faire C-114/12, Commission / Conseil (Négociation d’une convention du Conseil
de I’Europe sur la protection des droits des organismes de radiodiffusion),
EU:C:2014:224, point 116.
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législative, puisqu’en effet la procédure prévue par le Protocole n° 2 s’ap-
plique pour « les projets d’actes 1égislatifs »%%. Si, avant le traité de Lis-
bonne, on pouvait émettre des doutes quant a la nature de la procédure
prévue a I’ex-article 300 CE, il semble désormais possible de considérer
que celle de I’article 218 TFUE constitue une procédure législative
spéciale au sens de I’article 289, paragraphes 2 et 3, TFUE®. Le Tribunal
s’était prononcé en ce sens dans ’arrét Front Polisario/Conseil®!, mais
dans son arrét rendu sur pourvoi, la Cour ne s’est pas penchée sur cette
question®2. En revanche, dans un arrét plus récent, la Cour a considéré
qu’un acte juridique ne peut étre considéré comme législatif que s’il a été
adopté surle fondement d’une disposition du traité se référant ex-
pressément 4 une procédure législative, ordinaire ou spéciale®. Bien que
I’arrét n’intervienne pas en matiére de relations extérieures et ne concerne
pas la procédure de I’article 218 TFUE, cette position — qui demande a
étre confirmée — viendrait infirmer celle retenue par le Tribunal dans
I’arrét Front Polisario/Conseil précité.

Il n’en demeure pas moins qu‘une application plus systématique du
Protocole n° 2 a la procédure de conclusion des accords externes pourrait
contribuer a renforcer I’implication des parlements nationaux : cela leur
permettrait non seulement de faire entendre leurs préoccupations sur le
contenu futur des accords relativement tot dans la procédure mais égale-
ment d’en hypothéquer collectivement la signature, en vertu de 1’article 7,

89 Article 5 du Protocole n° 2, supra note 87.

90 En vertu de I’article 289, paragraphe 3, TFUE est un acte législatif, un acte adopté
par procédure législative. Or, ’adoption d’une décision par le Conseil avec la par-
ticipation du Parlement européen constitue une procédure législative spéciale (arti-
cle 289, paragraphe 2, TFUE).

91 Arrét du Tribunal du 10 décembre 2015, Front Polisario / Conseil, supra note 14,
points 70 a 71.

92 Arrét de la Cour du 21 décembre 2016, Conseil / Front Polisario, supra note 14.
En revanche, dans ses conclusions présentées le 13 septembre 2016, 1’Avocat
général M. Wathelet, répondant au Conseil qui considérait que le Tribunal avait
commis une erreur de droit sur ce point, avait rejoint la position du Tribunal con-
sidérant que la procédure de conclusion des accords externes de 1’article 218
TFUE devait étre qualifiée de procédure législative spéciale au sens du traité
(EU:C:2016:973, points 151-161).

93 Arrét de la Cour du 6 septembre 2017, Slovaquie et Hongrie / Conseil, supra note
14.

94 Id., point 62.
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paragraphe 2, du Protocole”® en contraignant la Commission a réexaminer
sa proposition. Le caractére collectif du carton jaune — au moins un tiers
des voix attribuées aux parlements nationaux — permettrait d’assurer le re-
spect du principe démocratique, sans que, a lui seul, un parlement national
(ou régional) ne puisse bloquer la conclusion d’un accord externe. Ce con-
trole de la subsidiarité dans ce contexte pourrait méme permettre d’assurer
le respect des intéréts étatiques, sans pour autant conduire a la négociation
d’un accord mixte, 1a ou ce n’est pas juridiquement nécessaire. Il permet-
trait, en tout cas, de répondre a la tendance, regrettable mais de plus en
plus importante, des Etats membres d’imposer la mixité de certains ac-
cords alors qu’elle ne se justifie pas nécessairement compte tenu des bases
juridiques retenues®. C’est le cas notamment des accords de partenariat et
de coopération®’ signés ou conclus postérieurement a ’entrée en vigueur
du traité de Lisbonne ou pour les accords de partenariat stratégique?. Si
ces revendications étatiques procédent de considérations essentiellement
politiques, plus que juridiques, visant a limiter toute action internationale
de I’Union suspectée d’étre trop autonome, il n’en demeure pas moins
qu’elles ouvrent aussi la voie a une contestation possible de ces accords
par les parlements nationaux au moment de leur ratification, minorant du
méme coup le réle du Parlement européen. Une application plus systéma-
tique du principe de subsidiarité dans ce contexte devrait donc d’autant
plus étre promue.

95 En vertu de ’article 7, paragraphe 2, du Protocole n°® 2, « Dans les cas ou les avis
motivés sur le non-respect par un projet d’acte 1égislatif du principe de subsidiarité
représentent au moins un tiers de I’ensemble des voix attribuées aux Parlements
nationaux, conformément au deuxiéme alinéa du paragraphe 1, le projet doit étre
réexaminé ».

96 1l s’agit des articles 207 TFUE et 209 TFUE pour les APC et des articles 31 TUE,
37 TUE et 212 TFUE pour les APS. Sur le caractére juridiquement contestable de
la mixit¢ des APC, voir C. Flaesch-Mougin, « Les compétences externes de
I’Union européenne », supra note 17, p. 99.

97 Voir par exemple, la Décision (UE) 2016/2117 du 29 septembre 2016 relative a la
conclusion, au nom de 1’Union, de 1’accord-cadre global de partenariat et de
coopération entre 1’Union européenne et ses Etats membres d’une part et la
République socialiste du Vietnam, d’autre part, JO L 329 du 3 décembre 2016, p.
6.

98 Par exemple, la Décision (UE) 2016/2118 du Conseil du 28 octobre 2016 relative
a la signature, au nom de 1’Union européenne, et a I’application provisoire de 1’ac-
cord de partenariat stratégique entre 1’Union européenne et ses Etats membres,
d’une part, et le Canada, d’autre part, supra note 60.
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Merijn Chamon”

1. Introduction

Given that mixity is one of the most characteristic features of the Euro-
pean Union’s external action,! it is fitting to explore part of the constitu-
tional framework that governs and structures the phenomenon in this vol-
ume. All the more so because mixity is mired in controversy, generally re-
ceiving a bad press from EU external relations scholars. As Weiler, him-
self more sympathetic to mixity, already noted in 1983 “it has been quite
common to [...] regard mixed agreements as an obstacle and impediment
to the process of European integration and thus to condemn them or at best
to tolerate them as a necessary evil”.? In constitutional terms, the phe-
nomenon of mixity finds its origin in the specific allocation of compe-
tences in the EU legal order as informed by the principle of conferred
powers. From the 1990s onwards and to ensure the manageability of mixi-
ty in practice, the Court of Justice has added the constitutional principle of
sincere cooperation to the equation, identifying a duty of cooperation be-
tween the Member States and the EU institutions to ensure unity in the ex-
ternal representation of the Union and the Member States.? The shift in ju-

* I would like to thank Gesa Kiibek for remarks on an earlier draft. All errors or
omissions remain mine.

1 Kadelbach and Eekhout note that the majority of the EU’s agreements are mixed,
while Cremona refers to the majority of important agreements. See S. Kadelbach,
“Handlungsformen und Steuerungsressourcen in den EU-Auflenbeziehungen”, in A.
Hatje, P.-C. Miiller-Graf (eds), Europdische Aufenbeziehungen (Baden-Baden:
Nomos, 2014), 227; P. Eeckhout, EU External Relations Law (Oxford: Oxford Uni-
versity Press, 2011), 212; M. Cremona, “EU External Relations: Unity and Confer-
ral of Powers”, in L. Azoulai (ed), The Question of Competence in the European
Union (Oxford: Oxford University Press, 2014), 78.

2 J. Weiler, “The External Legal Relations of Non-Unitary Actors: Mixity and the
Federal Principle”, in D. O'Keeffe, H. Schermers (eds), Mixed Agreements (Deven-
ter: Kluwer, 1983), 37.

3 C. Hillion, “'Mixity and Coherence in EU External Relations: The Significance of
the 'Duty of Cooperation', in C. Hillion, P. Koutrakos (eds), Mixed Agreements Re-
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risprudential focus, henceforth emphasising pragmatic solutions on the ex-
ercise of shared or concurrent EU and Member States’ competences has
been criticised as pushing out the more fundamental question regarding
the existence of (EU) competence.* Although law scholars should not fool
themselves into believing they hold any sway over the judges at the Court,
it is interesting to note that the Court in a more recent case seems to have
returned to the question of competence, this time through the principle of
the autonomy of the EU legal order. The still developing framework gov-
erning (and restricting) mixity is then composed of the principles of con-
ferral, loyalty and autonomy, with the precise rules flowing from these
principles still to be determined.

1I. Mixity s Constitutional Foundations

The European Union has been described as an open federation in light of
the fact that both the Union and its constituent entities may engage, inde-
pendently from each other, in international relations.’ The open character
of the EU’s federative Union thereby stands in stark contrast to the (more
typical) statal federations where the federal principle is thrown overboard
in external legal relations and the state acts as a unitary actor in relation to
the outside world, as if it were not a federation at all.® While the choice for
an open federation is laudable in light of federalism’s value of diversity, it
evidently comes at a price of greater complexity (and the risk of under-
mining unity). An additional complicating factor for the EU is that the EU
Treaties have conferred shared competences on the EU. As a result, the
open EU federation requires constitutional mechanisms in order to deter-
mine, in specific cases, which level of government is to act externally and
to what extent. Supervening exclusivity, codified by the Lisbon Treaty in
Article 3, paragraph 2, of the Treaty on the Functioning of the European
Union (TFEU), is one such mechanism originally worked out by the Court

visited: the EU and its Member States in the World (Oxford: Hart Publishing,
2010), 87-88.

4 M. Cremona, supra note 1, 74.

5 R. Schiitze, Foreign Affairs and the EU Constitution: Selected Essays (Cambridge:
Cambridge University Press, 2014), 173.

6 J. Weiler, supra note 2, 37-38.
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of Justice.” Mixity is another, and was developed by the institutions and
the Member States. While it has not been enshrined in EU primary law,?
the Court has explicitly sanctioned the practice in its established case law.?

Thus, the phenomenon of mixity, that is of agreements concluded by
EU and all, or some, Member States with another entity (state or interna-
tional organization) under international law,!0 is typically explained by
two legal considerations, which in turn are informed by the EU’s principle
of conferred powers.!! First, mixity is a consequence of the limited scope
of the EU’s competences: when an international agreement which the EU
would like to conclude deals with matters not wholly coming within the
competences conferred on the EU, the involvement of the EU Member
States in the agreement is legally required. Second, even if the matters
dealt with in the international agreement do come under the EU’s compe-
tences, the involvement of the EU Member States is only legally preclud-
ed if every single matter comes under the EU’s exclusive competences.!2
If not, the EU may exercise some of its shared competences, in respect of

7 Supervening exclusivity ruling out a role of the Member States (despite the EU be-
ing an open federation) explains why Weiler praised the federalist merits of mixity.

8 Only the Euratom Treaty explicitly foresees mixity in Article 102. The Treaty of
Nice added a reference to mixed agreements in Article 133, paragraph 6, EC but
this was taken out of the Treaties again by the Lisbon Treaty. The latter then only
hints at mixity for the conclusion of the EU’s accession to the European Conven-
tion on Human Rights (in Article 218, paragraph 8, TFEU).

9 See i.a. Opinion of the Court of 26 April 1977, 1/76, Draft Agreement establishing
a European laying-up fund for inland waterway vessels, EU:C:1977:63, para 7;
Opinion of the Court of 19 March 1993, 2/91, Convention no. 170 of the Interna-
tional Labour Organization concerning safety in the use of chemicals at work,
EU:C:1993:106, paras 36-39; Judgment of 2 March 1994, Parliament v Council,
C-316/91, EU:C:1994:76, para 26.

10 S. Kadelbach, supra note 1, 227.

11 See also P. Eeckhout, supra note 1, 213-214.

12 Until the recent judgment of the Court in Germany v Council (see infra note 15)
some Member States typically assumed that mixity is required whenever an agree-
ment is not fully covered by EU exclusive competences. See also infra note 76.
Still, this point of view was not limited to the Member States. Pre-Lisbon Neframi
also remarks that agreements coming under shared EU competences cannot be
concluded by the EU alone if the ERTA and Opinion 1/76 doctrines do not apply.
See E. Neframi, Les accords mixtes de la Communauté européenne : aspects com-
munautaires et internationaux (Bruxelles: Bruylant, 2007), 107-111. See also G.
Garzon Clariana, “La mixité: le droit et les problémes pratiques”, in J. Bourgeois
(ed), La Communauté européenne et les accords mixtes (Maastricht: Presses in-
teruniversitaires européennes, 1997), 16. In addition, the Court sowed some confu-
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which Article 2, paragraph 2, TFEU provides: “Member States shall exer-
cise their competence to the extent that the Union has not exercised its
competence”. Thus, as long as the EU refrains from exercising such
shared competences, a question which is ultimately in the hands of the EU
Council, there is scope for Member State action and, hence, mixity.

1II. Constraining Compulsory Mixity

It follows from the above that a distinction should at least be made be-
tween compulsory and facultative mixity.!3 Although the Court created
some confusion on facultative mixity in Opinion 2/15 by finding that the
EU could not conclude the Singapore Free Trade Agreement (EUSFTA)
on its own given that some of its provisions came under the EU’s shared
competences,'4 it set the record straight in Germany v Council where Ger-
many argued that the EU only has an external competence if it is exclu-
sive.!> The Court firmly rejected this suggestion,!6 and clarified its finding
in Opinion 2/15 by noting that in that case it had taken into account the
political context and had assumed that the required majority would not be

sion on this in its Opinion on the Singapore FTA but afterwards corrected itself in
Germany v Council.

13 Different typologies of mixity have been proposed in the past. See H. Schermers,
“A Typology of Mixed Agreements”, in D. O'Keeffe, H. Schermers (eds), Mixed
Agreements, supra note 2, 23-33; A. Rosas, “The European Union and Mixed
Agreements”, in A. Dashwood, C. Hillion (eds), The General Law of EC External
Relations (London: Sweet & Maxwell, 2000), 203-207; M. Maresceau, “A Typol-
ogy of Mixed Bilateral Agreements”, in C. Hillion, P. Koutrakos (eds), Mixed
Agreements Revisited, supra note 3, 11-29. The added value of these typologies
has also been questioned, see P. Eeckhout, supra note 1, 213-214.

14 The Court found that some aspects of the FTA came under shared (rather than ex-
clusive) EU competence and hence the agreement could not be concluded by the
EU alone. See Opinion of 16 May 2017, 2/15, EU- Singapore Free Trade Agree-
ment, EU:C:2017:376, paras 243-244, 282. This would imply that facultative mixi-
ty does not exist and that instead the EU can only conclude compulsory EU-only
agreements (pursuant to exclusive EU competences) or compulsory mixed agree-
ments.

15 See Judgment of 5 December 2017, Germany v Council, C-600/14,
EU:C:2017:935, para 38.

16 Id., paras 47-51.
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found in the Council for the EU to exercise its shared competences on its
own.!7

In light of Weiler’s statement, facultative mixity is often seen as an ob-
stacle to European integration, while compulsory mixity is seen as a nec-
essary evil. Going beyond mere value judgements, this contribution aims
to address the question whether the constitutional principles identified ear-
lier may in some way structure or limit the institutions’ and Member
States’ choice for mixity in EU external action.

At first sight, there can only be a genuine choice for mixity in the case
of facultative mixity. On the other hand, when part of an agreement relates
to an exclusive national competence, mixity would seem inevitable (i.e.
compulsory). This traditional view is captured by the “pastis metaphor’!8
which Advocate General Kokott in the Vietnam WTO Accession case pre-
sented in the following way: “Individual aspects of an agreement for
which the Community has no competence internally ‘infect’ the agreement
as a whole and make it dependent on the common accord of the Member
States. [...] Just as a little drop of pastis can turn a glass of water milky,
individual provisions, however secondary, in an international agreement
based on the first subparagraph of Article 133(5) EC can make it neces-
sary to conclude a shared agreement”.!® Such mixity, even if it is compul-
sory, may then in fact be a type of hidden facultative mixity, since Mem-
ber States in the past have often insisted on the inclusion of such unneces-
sary “secondary” provisions to ensure that an envisaged agreement must
(legally) be concluded as a mixed agreement.20

17 Id., para 68.

18 The pastis metaphor had earlier been coined by then Trade Commissioner Pascal
Lamy in a slightly different context. Arguing for a generalization of qualified ma-
jority voting in EU Trade Policy during the Convention on the future of Europe, he
noted: “The Treaty of Nice has been a step in the right direction, but too many
pockets of unanimity survive. And under the Pastis principle, a little drop of unan-
imity can taint the entire glass of QMV water”. See P. Lamy, The Convention and
Trade Policy: Concrete Steps to Enhance the EUs International Profile, Speech,
Brussels, 5 February 2002, p. 3.

19 Opinion of AG Kokott of 26 March 2009, Commission v Council, C-13/07,
EU:C:2009:190, para 121.

20 The example of provisions on political dialogue is often cited in this regard. G.
Garzoén Clariana, supra note 12, 22. See G. De Baere, Constitutional Principles of
EU External Relations (Oxford: Oxford University Press, 2008), 235-236. Post-
Lisbon, clauses on political dialogue may be covered by the Common Foreign and
Security Policy and do not require mixity anymore. Commenting on AG Sharp-
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This traditional view should be juxtaposed with the view that would ap-
ply the absorption doctrine to provisions of an ancillary nature. Typically
the absorption doctrine is applied horizontally when the EU institutions
have to identify the legal basis for EU action. Pursuant to the established
case law of the Court of Justice,2! the choice of legal basis is not left to the
discretion of the legislature but must be based on objective factors, no-
tably the aim and the content of the measure to be adopted. If a measure
pursues different aims, one of which is the main objective while the other
is merely ancillary, the main objective ‘absorbs’ the ancillary objective
and the measure should be adopted solely pursuant to the legal basis corre-
sponding to the main objective.??

Can the absorption doctrine also be applied vertically to the effect that
ancillary provisions which happen to come under (exclusive) national
competences are absorbed by the provisions coming under EU compe-
tence? Recently, Advocate General Wahl seemed to suggest so in his
Opinion on the Marrakesh Treaty when he observed, albeit in passing, that
“a mixed agreement would be required, generally, where an international
agreement concerns coexistent competences: that is, it includes a part
which falls under the exclusive competence of the Union and a part which
falls under the exclusive competence of the Member States, without any of
those parts being ancillary to the other”.23

In support of his (implied) assertion that compulsory mixity might be
avoided by applying the absorption doctrine, Advocate General Wahl re-
lied on Opinion 1/94 and Portugal v Council. In Opinion 1/94, the Com-

ston’s Opinion in 2/15 in which the termination of Member States’ existing invest-
ment Treaties was qualified as an exclusive national competence, Kleimann
opined that such clauses are redundant in the EU’s new generation free trade
agreements. Under this reasoning, their inclusion would also result in false mixity.
See D. Kleimann, “Reading Opinion 2/15 : Standards of Analysis, the Court’s Dis-
cretion, and the Legal View of the Advocate General”, EUI Working Papers, no.
23 (2017), 22.

21 See inter alia the case law cited in Opinion of 6 December 2001, 2/00, Cartagena
Protocol, EU:C:2001:664, para 23.

22 See A. De Walsche, “La procédure de conclusion des accords internationaux”, in
J-V. Louis, M. Dony (eds), Relations Extérieures (Bruxelles: Editions de 1’Univer-
sité de Bruxelles, 2005), 81-82; M. Maresceau, Bilateral Agreements Concluded
by the European Community (Den Haag: Martinus Nijhoff, 2006), 156-157.

23 Opinion of AG Wahl of 8 September 2016, Opinion 3/15, EU:C:2016:657, para
122. In the Council, several Member States had noted that the absorption doctrine
could not be applied vertically. See Council doc. 8305/14 ADD 1, p. 3.
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mission had argued that the TRIPS agreement (provisions harmonising in-
tellectual property protection) could be brought under the trade notion of
Article 113 EEC since earlier agreements concluded pursuant to Arti-
cle 113 EEC contained provisions on intellectual property. 2* The Court
dismissed this, noting that those provisions in earlier agreements were
“extremely limited in scope”, while confirming that “the Community and
its institutions are entitled to incorporate within external agreements other-
wise falling within the ambit of Article 113 ancillary provisions for the or-
ganization of purely consultative procedures or clauses calling on the oth-
er party to raise the level of protection of intellectual property™.23

A clearer application of the absorption doctrine could be found in Por-
tugal v Council, where Portugal questioned the legal basis used to con-
clude a cooperation agreement with India. Relying on Opinion 1/94, Por-
tugal argued that the legal bases related to trade policy and development
policy could not be used to include a general provision on intellectual
property protection in the agreement.2% In this regard, the Court noted that
the obligations assumed were very limited. The commitment to facilitate

24 Specifically, the EEC-USSR agreement on trade in textile products provided in
Article 20: “As regards intellectual property, at the request of either Contracting
Party, consultations shall be held [...] with a view to finding an equitable solution
to problems relating to the protection of marks, designs or models of articles of
apparel and textile products”. The interim agreements with Bulgaria, Czechoslo-
vakia and Hungary provided (in Articles 37, 36 and 35) that those countries “shall
continue to improve the protection of intellectual, industrial and commercial prop-
erty rights in order to provide [...] a level of protection similar to that provided in
the Community [...], including comparable means of enforcing such rights”. See
the EEC-USSR agreement, OJ 1989 L 391/2; EEC-Bulgaria agreement, OJ 1993 L
323/2; EEC-Czechoslovakia agreement, OJ 1992 L 115/2; EEC-Hungary agree-
ment, OJ 1992 L 116/2.

25 Opinion of 15 November 1994, 1/94, Competence of the Community to Conclude
International Agreements Concerning Services and the Protection of Intellectual
Property, EU:C:1994:384, paras 67-68.

26 The specific provision in casu was Article 10 of the Agreement, which provided
that: “The Contracting Parties undertake to ensure as far as their laws, regulations
and policies allow that suitable and effective protection is provided for intellectual
property rights, including patents, trade or service marks, copyright and similar
rights, geographical designations (including marks of origin), industrial designs
and integrated circuit topographies, reinforcing this protection where desirable.
They also undertake, wherever possible, to facilitate access to the data bases of in-
tellectual property organizations”. See EEC-India Cooperation Agreement, OJ
1994 L 223, p. 24.
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access to databases for instance “ha[d] only a very limited scope and [was]
ancillary in nature”.?’ The Court therefore concluded that the scope of the
resulting obligations was not as such to constitute objectives different
from the general objective of development cooperation.?® While the Court
thereby undeniably applied the absorption doctrine it must be noted that,
differently from what Advocate General Wahl seemed to imply, there was
no exclusive national competence at issue. Instead, Portugal had argued
that the EU did not have an exclusive competence pursuant to Articles 113
and 130y EEC 2° while the Council rightly noted that the lack of an exclu-
sive EU competence did not mean that the EU lacked competence to con-
clude the agreement on its own.3?

In addition to the cases mentioned by Advocate General Wahl, Rosas
has referred to Opinion 1/78 to argue that “the provisions relating to possi-
ble ‘coexistent’ Member States competences may be of such a limited rel-
evance that they should be seen as ‘ancillary’ (subsidiary) to the essential
objectives of the agreement. If this is the case, Member States participa-
tion would not be necessary — or, in cases of exclusive Community com-
petence, even legally admissible”.3! Indeed, in Opinion 1/78, the Court
confirmed that the conclusion of the agreement on natural rubber came
within the EU’s exclusive competences on trade depending on how the

27 Judgment of 3 December 1996, Portugal v Council, C-268/94, EU:C:1996:461,
para 75.

28 Id.,para 76.

29 See id., para 69. This illustrates the typical (political) reasoning followed by the
Member States to date: if an agreement does not wholly come under EU exclusive
competences, mixity is presented as an automatic consequence. As Heliskoski
notes, this is plainly erroneous even if AG Pergola seemed to concur with Portugal
when he noted that when “the Community does not enjoy exclusive competence
..., matters have to be regulated by means of mixed agreements”. See Opinion of
AG Pergola of 23 May 1996, Portugal v Council, C-268/94, EU:C:1996:207,
para 41; J. Heliskoski, Mixed Agreements as a Technique for Organizing the Inter-
national Relations of the European Community and its Member States (The
Hague: Kluwer Law International, 2001), 42.

30 Note however that the Council only half-heartedly defended the possibility of the
EU exercising shared competences on its own: “[The Council] considers that the
Community had the power to conclude the Agreement without the participation of
the Member States since the clause in the Agreement concerning intellectual prop-
erty has only limited scope and involves substantial obligations only on the part of
India”. See Judgment of 3 December 1996, Portugal v Council, C-268/94,
EU:C:1996:461, para 71.

31 A. Rosas, supra note 13, 204.
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mechanism set up by the agreement would be financed (by EU or Member
States’ funds). The Court took care to point out that from a substantive
point of view the agreement in any case was covered by the current Article
207 TFEU. Other provisions in the agreement such as those on technologi-
cal assistance and labour conditions on the other hand could not “modify
the description of the agreement which must be assessed having regard to
its essential objective rather than in terms of individual clauses of an alto-
gether subsidiary or ancillary nature”.3? According to Rosas, if such ancil-
lary provisions nonetheless trigger mixity, one can speak, especially if ex-
clusive EU competences are at issue, of false mixity.33

The views of Advocate General Wahl seem difficult to square with
those of Advocate General Kokott but it should be noted that Advocate
General Kokott used her pastis metaphor when interpreting the very com-
plex amendments made by the Nice Treaty to Article 133 EC and especial-
ly the relationship between the fifth and sixth paragraph of that Article.
According to the Advocate General, “Article 133(6) EC is not an excep-
tion to the first subparagraph of Article 133(5) EC and, as such, to be in-
terpreted narrowly .... At the same time, [Article 133(6) EC] counteracts a
main-purpose test operating to the disadvantage of the areas of compe-
tence of the Member States”. 3* Thus, despite having worded her pastis
metaphor in general terms, Advocate General Kokott did not as such rule
out a main-purpose test (and the resulting absorption doctrine) when de-
ciding on the vertical delimitation of competences (rather than the hori-
zontal cases in which it is typically applied).

To sum up, while the above case law tends to support applying the ab-
sorption doctrine in order to avoid a situation of facultative mixity, two
key points must be addressed before transposing this finding to instances
of compulsory mixity. First, apart from Portugal v Council, these cases in-
volved the common trade policy, an a priori exclusive competence of the

32 Opinion of 4 October 1979, 1/78, International Agreement on Natural Rubber,
EU:C:1979:224, para 56.

33 A. Rosas, supra note 13, p. 205. See also J. Heliskoski, supra note 29, 68. Simi-
larly Gilsdorf criticized the Member States’ insistence on mixed agreements when
certain provisions are not covered by EU competence, ignoring the often ancillary
nature of these provisions. See P. Gilsdorf, “Die Auflenkompetenzen der EG im
Wandel — Eine kritische Auseinandersetzung mit Praxis und Rechtsprechung”, Eu-
roparecht 31, no. 2 (1996), 161.

34 Opinion of AG Kokott of 26 March 2009, Commission v Council, C-13/07,
EU:C:2009:190, para 120.
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EU.33 Second, none of the cases actually involved the absorption of provi-
sions coming under exclusive national competence.

In addition, the correct application of the absorption doctrine in general
remains rather murky, as was further illustrated in the Opinion procedure
on EUSFTA.3¢ Advocate General Sharpston found that the Investor State
Dispute Settlement (ISDS) mechanism’s function was to make the en-
forcement of the EUSFTA more effective and opined that in line with the
Court’s case law,37 “dispute settlement and mediation mechanisms are an-
cillary in nature, the allocation of competences between the European
Union and the Member States for such mechanisms is necessarily the
same as for the substantive provisions to which they relate. In other words,
those mechanisms are not in themselves capable of altering the allocation
of competences between the European Union and its Member States™.8
The Court on the other hand noted that the specific arrangement for ISDS
in the EUSFTA was worked out in such a way that disputes brought for
arbitration are removed from the jurisdiction of the national courts. Such a
regime then “cannot be of a purely ancillary nature [...] and cannot, there-
fore, be established without the Member States’ consent”.3® The Advocate
General and the Court clearly disagreed on this point but the Court, unfor-
tunately, is not particularly forthcoming on the precise reason why the
mechanism’s repercussions were too significant to be qualified as ancil-
lary.#0 In addition, lack of EU competence resulting from the non-ancillary
nature of the mechanism seems a non sequitur: if the provisions on ISDS

35 This is why Kaniel refers to cases such as Opinion 1/78 as cases involving an ‘an-
cillary exclusive power’. See M. Kaniel, The Exclusive Treaty-Making Power of
the European Community up to the Period of the Single European Act (The Hague:
Kluwer Law International, 1996), 55-57.

36 In this regard, Kleimann has argued that for the purpose of determining the pre-
dominant and ancillary provisions of an act the Court should, as a matter of sys-
temic coherence, apply the same ‘objective factors amenable to judicial review’
which it applies for determining an act’s legal basis. See D. Kleimann, supra note
20, 12.

37 See Opinion of 16 May 2017, 2/15, supra note 14, para 276.

38 Opinion of AG Sharpston of 21 December 2016, Opinion 2/15, EU:C:2016:992,
para 529.

39 Opinion of 16 May 2017, 2/15, supra note 14, para 292.

40 It may be noted that the Court did not explicitly find that the mechanism touches
on an exclusive national competence. Thus, even if it noted that it would not deal
with the FTA’s compatibility with the Treaties (see para 30) the Court may also
have felt that the mechanism could not be qualified as ancillary because of its
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were too significant to be absorbed by the provisions on trade and trans-
port the question should have become whether there might still be EU
competence pursuant to another legal basis in the Treaties.

1V, Facultative Mixity and its Critique

Leaving the area of compulsory mixity behind and focusing on the EU’s
shared competences brings us to a second and perhaps more pressing is-
sue. In cases of shared competence (or generally when an agreement is not
completely covered by Article 3 TFEU), the EU institutions may opt not
to make use of the EU’s competences, leaving the legal space open for the
Member States to be involved in the process.*! The situation in which a
potential EU-only agreement is turned into a mixed agreement may be de-
scribed as typical facultative mixity.*2

Given that mixity is perceived as hampering the effectiveness of EU ex-
ternal action,*? the question arises of why the Member States would insist
on being involved in the conclusion of such agreements in their own ca-
pacity as subjects of international law. This question has been well docu-
mented, * although nothing radically new has been added to the insights
formulated in this regard by Ehlermann in 1983.45 Today, the most impor-
tant reason for the Member States’ insistence on mixity, when it is not
legally required, is, allegedly, their wish to remain ‘visible’ on the interna-
tional stage.*¢

repercussions on the preliminary ruling procedure, even if the FTA itself rules out
the direct effect of its provisions.

41 See J. Heliskoski, supra note 29, 25.

42 See A. Rosas, supra note 13, 205-206. Klamert rightly remarks that facultative
mixity is also at issue when a mixed agreement covers exclusive Member State
and shared (EU and Member State) competences. See M. Klamert, The Principle
of Loyalty in EU Law (Oxford: Oxford University Press, 2014), 183-184. How-
ever, such facultative mixity will not be discussed in the present contribution.

43 C. Hillion, supra note 3, 90.

44 A. Dashwood, “Why Continue to Have Mixed Agreements at All?”, in J. Bour-
geois (ed), La Communauté européenne et les accords mixtes, supra note 12,
96-97.

45 C-D. Ehlermann, “Mixed Agreements: A List of Problems”, in David O'Keeffe &
Henri Schermers (eds), Mixed agreements, supra note 2, 4-9.

46 R. Schiitze, supra note 5, 203.
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Recourse to mixity, both in cases of compulsory and facultative mixity,
has been criticised in legal doctrine. Schiitze for instance argues that it
ought to be avoided and laments that the Court of Justice has given its ju-
dicial blessing to an uncontrolled resort to mixity.*” Even an ardent sup-
porter like Dashwood has conceded that the ‘inconveniences’ that are
sometimes caused by mixed agreements should be minimised.*® In this re-
gard, he has proposed that where practicable, mixity should be avoided by
excising dispensable elements from the agreement if these elements would
trigger (compulsory) mixity and the Commission should convince the
Member States (in areas of shared competence) that they do not lose any-
thing by agreeing to conclude EU-only agreements.*’ Here Dashwood
sees a role for the Commission in alleviating the Member States’ fears of a
“reverse ERTA” doctrine. Under this doctrine, the exercise by the EU of
external competences would pre-empt Member States’ acting in the field
internally, rendering the competence an exclusive EU competence (thus
reversing ERTA, where the exercise by the EU of an internal competence
can result in the pre-emption of Member States acting externally).3? How-
ever, even if the Commission would argue against a reverse ERTA doc-
trine,?! it should be noted that this issue is not really in the hands of the
Commission in the first place. This may explain why the Member States

47 1Id., 204-205 (see especially footnote 140).

48 A. Dashwood, supra note 44, 93.

49 Id., 97. Dashwood further proposed to introduce certain rules in primary law gov-
erning mixed agreements. It is open for debate however whether a Treaty change
would be legally required. While this would seem to be the case for Dashwood’s
proposal allowing the Council to unanimously adopt common positions in areas of
exclusive Member States competence, it must be noted the Court in the FAO case
implicitly accepted that the Council could represent and bind the Member States in
their individual capacity. See P. Eeckhout, supra note 1, 246; C. Timmermans,
“Organising Joint Participation of EC and Member States”, in A. Dashwood, C.
Hillion (eds), The General Law of EC External Relations, supra note 13, 243-244.

50 M. Cremona, supra note 1, 70.

51 In its observations in Opinion 2/92, the Commission rejected a reversal of the ER-
T4 doctrine but not a reversed ERTA doctrine when it noted: “the fact that the
Member States retain certain internal powers cannot necessarily be relied upon for
the purpose of conferring external powers on them”. See Opinion of 24 March
1995, 2/92, Competence of the Community or one of its institutions to participate
in the Third Revised Decision of the OECD on national treatment, EU:C:1995:83.
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introduced Article 207, paragraph 6, TFEU through the Lisbon Treaty.3?
As Klamert notes, the Court itself has never ruled on whether an interna-
tional agreement, concluded under shared EU competence, might consti-
tute a ‘common rule’ in itself under the ERTA doctrine,> a question which
would precede the question on whether there might be a reverse ERTA
doctrine.

In contrast to Dashwood, Eeckhout argues that, given all the disadvan-
tages associated with mixity, it is best avoided.>* Eeckhout also foresees a
role for the Court, arguing that “the requirement of the unity in the inter-
national representation of the EU demands pure EU agreements” in cases
where the agreement is wholly covered by (non-exclusive) EU compe-
tences.> Eeckhout does not further develop this argument himself, but it
would arguably require the Court to take a qualitative step via its case law.
As noted above, the Court, reasoning from the constitutional principle of
sincere cooperation, has developed a duty of cooperation between Mem-
ber States and the EU based on “unity in the international representation
of the EU” in order to “attenuate the plurality inherent to mixity”.3¢ Pur-
suant to this case law, unity in the international representation of the EU
imposes a number of obligations on the Member States so as to make mix-
ity manageable. Eeckhout’s suggestion should then be seen as rather radi-
cal since the requirement of unity would be used to preclude any recourse
to mixity instead of simply managing it.

Timmermans, also critical of mixity, has observed that the focus should
be on the question “whether Community competence exists and what are
the advantages of exercising it? If these advantages are obvious, Member

52 Article 207, paragraph 6, TFEU provides: “The exercise of the competences con-
ferred by this Article in the field of the common commercial policy shall not affect
the delimitation of competences between the Union and the Member States, and
shall not lead to harmonisation of legislative or regulatory provisions of the Mem-
ber States in so far as the Treaties exclude such harmonisation”. On the different
ways to interpret Article 207, paragraph 6, TFEU, see J.A. Bischoff, “Just a Little
Bit of "Mixity"? The EU's Role in the Field of International Investment Protection
Law”, Common Market Law Review 48, no. 6 (2011), 1541-1543.

53 M. Klamert, supra note 42, 186.

54 P. Eeckhout, supra note 1, 264-265.

55 1d., 265.

56 C. Hillion, supra note 3, 90.
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States should act through the Community”.57 Expounding on this, he notes
that mixed agreements in areas coming under the EU’s parallel compe-
tences (see Article 4, paragraphs 3 and 4, TFEU) do not seem objection-
able while a free choice for mixity in areas coming under shared compe-
tences (Article 4, paragraph 2, TFEU) does.>® A rather cynical example
(and probably not on Timmermans’ mind at the time) of a practical advan-
tage to EU-only agreements may be found in the Association Agreement
between the EU and Kosovo. Normally, the Stabilization and Association
Agreements (SAAs) concluded between the EU and the ex-Yugoslav
countries take the form of mixed agreements.’® The SAA with Kosovo®?
however has been concluded as an EU-only agreement following a request
from the five EU Member States that do not recognise Kosovo’s indepen-
dence.! The ‘advantage’ for these Member States of concluding an EU-
only agreement is clear but the Council decision concluding the agreement
makes it equally clear that this in no way changes the Member States’ gen-
eral approach of insisting on mixity.6% Still, the other practical advantage

57 C. Timmermans, “Organising Joint Participation of EC and Member States”, in A.
Dashwood, C. Hillion (eds), The General Law of EC External Relations, supra
note 13, 247.

58 C. Timmermans, “The Court of Justice and Mixed Agreements”, in The Court of
Justice and the Construction of Europe: Analyses and Perspectives on Sixty Years
of Caselaw (The Hague: TMC Asser Press, 2013), 663.

59 See e.g. the Stabilisation and Association Agreement (SAA) with Bosnia and
Herzegovina, OJ 2015 L 164, p. 2; SAA with the Republic of Serbia, OJ 2013
L 278, p. 16; SAA with the Republic of Montenegro, OJ 2010 L 108, p. 3.

60 SAA with Kosovo, OJ 2016 L 71, p. 3. Discussing this SAA and its EU-only na-
ture, see P. Van Elsuwege, “Legal Creativity in EU External Relations: The Stabil-
isation and Association Agreement between the EU and Kosovo”, European For-
eign Affairs Review 22, no. 3 (2017), 393-409.

61 The report of the UK House of Commons committee on European Scrutiny reveals
that the other Member States (or at least the UK) agreed to this request on the con-
dition that the unique nature of the agreement would be stressed so as to not set a
precedent for future agreements. See point 27.22 of the Documents considered by
the Committee on 21 July 2015.

62 Recital 5 of the Decision’s preamble provides: “This is an EU-only agreement.
The commitments and cooperation to be entered into by the Union under this
Agreement relate only to the areas covered by the EU acquis or existing Union
policies. The signing and conclusion of this Agreement as an EU-only Agreement
is without prejudice to the nature and scope of any similar agreements to be nego-
tiated in the future. It is also without prejudice to the powers of the EU institutions
conferred on them in the Treaties and the positions of EU institutions and Member
States on competences”. See Council Decision 2016/342, OJ 2016 L 71, p. 1.
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of realising a more swift ratification process is also obvious in the case of
the Kosovo SAA. Where the time between signature and entry into force
of the other SAAs ranged between 3 and 8 years,% the Kosovo SAA en-
tered into force six months following its signature.®*

In short, the suggested ways of addressing the issue of facultative mixi-
ty range from the practical (focus on advantages of EU-only agree-
ments),% over the political (the Commission should build trust) to the le-
gal (the Court should step in). From a constitutional point of view, Eeck-
hout’s suggestion, being tied to the principle of sincere cooperation, stands
out as the most relevant avenue to explore.®® Even if the practical and the
political route may yield results, recourse to mixity would still be a purely
political choice: Member States may be swayed by practical or political
reasons to agree to make full use of the EU’s shared competences (and
thus to conclude an EU-only agreement) but they would not be legally
prevented from insisting on mixity.

V. Constitutional Limits to Facultative Mixity
Given its non-obligatory nature, more ways ought to exist to limit faculta-

tive compared to compulsory mixity. One of the potential avenues has of
course already been explored above: fully applying the absorption doctrine

63 The Serbia SAA was signed on 29/04/2008 and entered into force on 01/09/2013;
the Bosnia and Herzegovina SAA was signed on 16/06/2008 and entered into
force 01/06/2015; the Montenegro SAA was signed on 15/10/2007 and entered in-
to force on 01/05/2010.

64 To be precise, the Kosovo SAA was signed on 01/10/2015 and entered into force
on 01/04/2016.

65 It should be noted that Timmermans’ argument could transcend the ‘purely’ practi-
cal and take on legal qualities. As Timmermans explains, the earlier case law of
the Court (notably Opinion 1/76 and Ruling 1/78) could be read as confirming
EU-only agreements as the default category of EU external action, resulting in a
specific justification requirement for concluding a facultative mixed agreement.
Yet, “this line of case law has not been further developed. As from Opinion 2/91,
full emphasis falls on the quest for exclusivity”. See C. Timmermans, supra note
58, 663-664. See also R. Schiitze, supra note 5, 203-204.

66 This is not to say that it is the only relevant avenue to explore. Arguably, the role
played by the Commission in the ‘Community Method’ also has a constitutional
dimension but it is doubtful whether any clear limits or constraints could be de-
duced from it.
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may result in ancillary provisions of an agreement that come under a
shared EU competence being absorbed by the main provisions of that
agreement. If the latter come under an exclusive EU competence, as with,
for instance, the Free Trade Agreement with Korea,®’ the question as to
the level (EU or Member State) at which competences will be exercised,
does not arise and the agreement will be an EU-only one.%8

To explore further legal routes to limit recourse to facultative mixity,
the different approaches of a number of Advocate Generals may again be
juxtaposed. In addition to the Court’s ruling in US Air Transport Agree-
ment, the Opinions of Advocates General Sharpston, Wahl and Kokott al-
ready referred to above will assist us in our quest to identify a constitu-
tional limit to mixity.

A. Facultative Mixity as a Political Choice

Undoubtedly Advocate General Sharpston has put forward the most con-
servative or traditional understanding of the ‘triggering’ of mixity in her
Opinion on the EUSFTA.% Before coming to the questions posed by the
Commission in this procedure, the Advocate General sets out the Lisbon

67 The agreement with Korea was concluded at the time as a mixed agreement be-
cause of the Protocol on cultural cooperation. See the Protocol on Cultural Coop-
eration, OJ 2011, L 127/1418. However, the greatest part of this protocol does not
impose clear obligations on either of the parties. The only such obligations may be
found in Article 5(4-5) of the Protocol which entitles co-produced audiovisual
works of both parties to benefit from the other party’s promotion schemes. It could
have been argued that these provisions do not justify recourse to a mixed agree-
ment and should have been absorbed by the agreement’s main aim. However, fol-
lowing Opinion 2/15 a further argument for the (compulsory) mixity of the agree-
ment may be found in the FTA’s provisions on portfolio investment. Rather ques-
tionably, the Court in Opinion 2/15 found that a Treaty provision such as Article
63 TFEU cannot be affected in the ERTA sense and as a result, the provisions on
portfolio investments came under a shared competence and could not be approved
by the EU alone. See Opinion of 16 May 2017, 2/15, supra note 14, paras
233-244.

68 In the 1990s, Gilsdorf indeed criticised the tendency to conclude “trade and”
agreements to justify mixity even if the non-trade provisions could be easily ab-
sorbed by the dominant trade provisions. See P. Gilsdorf, supra note 33, 162.

69 The Commission’s observations in Opinion 2/92 exemplify how deeply en-
trenched this view is, even in the most supranationally oriented circles: discussing
the competence for the EU’s participation in the OECD’s decision, the Commis-
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framework on the existence and exercise of EU external competences.
Discussing the situation in which there is no a priori or supervening ex-
clusivity (under Article 3, paragraphs 1 and 2, TFEU) she notes that an EU
external competence will only exist (abstraction made of the EU’s sup-
porting competences) when a shared competence under Article 4 TFEU
can be linked to one of the cases described in Article 216, paragraph 1,
TFEU. As to the exercise of such an external competence, the Advocate
General remarks that the EU has a right of pre-emption but “[i]f the Euro-
pean Union does not choose to exercise that right, external competence —
like internal competence — will remain with the Member States and it fol-
lows that they (and not the European Union) will be competent to negoti-
ate, sign and conclude an international agreement whose subject matter
falls within that area of shared competence”.”0

Remarkably, Advocate General Sharpston then proceeded to qualify the
EU legislature’s discretion in exercising its competences externally, find-
ing that the EU could not simply “assert external competence over any
area of shared competence listed in Article 4 irrespective of whether it has
chosen to exercise that right internally”.”! The reasoning behind this asser-
tion by the Advocate General is unclear’? but upholding it would impose a
limit on autonomous EU external action. It is, furthermore, at odds with

sion advocated an application of the ERTA and Opinion 1/76 doctrines and further
considered that “the Community legislature would have a discretion either to as-
sume all the obligations arising within the framework of the OECD or to leave the
Member States some latitude in matters not covered by Community legislation”.
See Opinion of 24 March 1995, 2/92, supra note 51, EU:C:1995:83, para 29.

70 Opinion of AG Sharpston of 21 December 2016, Opinion 2/15, supra note 38,
para 73.

71 Id., para 74.

72 Perhaps the confusion that a shared EU competence can only be exercised exter-
nally when it has already been exercised internally can be traced back to Opinion
1/94 in which the Court noted (as regards the competence to conclude the TRIPs):
“The Community is certainly competent to harmonize national rules on those mat-
ters, ... But the fact remains that the Community institutions have not hitherto ex-
ercised their powers in the field of the 'enforcement of intellectual property rights'
.... It follows that the Community and its Member States are jointly competent to
conclude TRIPs”. See Opinion of 15 November 1994, 1/94, supra note 25, paras
104-105. However, as was remarked by commentators at the time, the Court in
that Opinion “did not explicitly answer the first question put to it by the Commis-
sion. That was to know whether the Community had, as such, the competence to
conclude all parts of the WTO Agreement relating to GATS and TRIPS”. See Edi-
torial Comments, “The Aftermath of Opinion 1/94 or How to Ensure Unity of
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the Council’s argument that the decision on who exercises shared compe-
tences (the EU or the Member States) is a political choice, even though the
Advocate General confirmed this argument in the very same paragraph.”

While this political choice typically falls in favour of the Member
States rather than the EU, it could in principle fall either way. According
to the Advocate General, the detailed procedure of Article 218 TFEU,
which is dominated by the Council, contains “the legal safeguards under-
pinning that political choice”.’ Thus, the Advocate General concludes
that, for agreements covering areas of shared competences, “the Member
States together (acting in their capacity as members of the Council) have
the power to agree that the European Union shall act or to insist that they
will continue to exercise individual external competence”.”

Following Advocate General Sharpston’s reasoning, the Member States
have an unfettered choice to make use or not of the EU’s shared compe-
tences and the procedure under Article 218 TFEU is even read as a safe-
guard guaranteeing the political nature of that choice. Furthermore, the on-
ly limit to this political choice which can be read in Advocate General
Sharpston’s analysis is a limit favouring mixity, since she sees the EU
barred from simply asserting its external competences if the EU has not
first exercised its competences internally.

Representation for Joint Competences”, Common Market Law Review 32, no. 2
(1995), 386. As a result, the Court concluded there was to be joint competence be-
cause it had already taken into account the fact that the Member States were not
willing to let the EU exercise its competences to the fullest.

73 At face value, the AG’s assertion also conflicts with the doctrine resulting from
Opinion 1/76 (codified by the Lisbon Treaty in Article 216, paragraph 1, TFEU) as
well as with the Court’s finding in Opinion 2/91 in which it noted that the EU “en-
joys an internal legislative competence in the area of social policy. Consequently,
Convention No 170 ... falls within the Community’s area of competence”. See
Opinion of 19 March 1993, 2/91, Convention no. 170 of the International Labour
Organization concerning safety in the use of chemicals at work, EU:C:1993:106,
para 17.

74 Opinion of AG Sharpston of 21 December 2016, Opinion 2/15, supra note 3,
para 74.

75 Id.,para 75 (emphasis in original).
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B. Limits Flowing from Article 18 of the Vienna Convention on the Law of
Treaties

The analysis of Advocate General Wahl in the Opinion procedure on the
Marrakesh Treaty stands in stark contrast to that of Advocate General
Sharpston. After having determined the existence of EU competence and
proposing Articles 19 and 207 TFEU as the joint legal basis for the deci-
sion concluding the Marrakesh Treaty, Advocate General Wahl elaborated
on the nature of the EU’s competence. Apparently, the Hungarian govern-
ment argued that if the agreement came under shared competences it ought
to be concluded as a mixed agreement.”® The Advocate General rightly re-
futed this,”” noting that even if Article 3, paragraph 2, TFEU were not ap-
plicable, this would not inevitably call for mixity. Instead, “The choice be-
tween a mixed agreement or an EU-only agreement, when the subject mat-
ter of the agreement falls within an area of shared competence (or of paral-
lel competence), is generally a matter for the discretion of the EU legisla-
ture”.’® Advocate General Wahl thus confirmed the political nature of this
decision, following the traditional understanding of facultative mixity. The
novelty in the Advocate General’s reasoning resides in what follows, since
he argued that the decision is only predominantly, rather than wholly, po-
litical in nature and therefore subject to, albeit limited, judicial review.
Qualifying this judicial review, the Advocate General clearly proposed to
apply the Court’s general marginal review test: “the legality of a measure
adopted in those fields can be affected only if the measure is manifestly
inappropriate having regard to the objective which the competent institu-
tion is seeking to pursue”.” Expounding on when the choice for mixity in
cases of facultative mixity would be manifestly inappropriate, the Advo-
cate General identified at least two scenario. Recourse to mixity would
thus be illegal if the agreement was concluded to tackle an urgent, press-
ing, issue. In such a case, having to wait for 29 ratification procedures to

76 Opinion of AG Wahl of 8 September 2016, Opinion 3/15, supra note 23, para 119.
See also supra notes 12 and 29.

77 The Court later did so as well in Germany v Council, see Judgment of 5 December
2017, supra note 15.

78 Opinion of AG Wahl, supra note 23, para 119.

79 Id., para 120. On this standard of review in general, see P. Gilliaux, “L’intensité du
contrdle de la 1égalité par les juridictions communautaires”, Journal de droit eu-
ropéen 17, no. 156 (2009), 43.
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be completed might take so much time that realizing the agreement’s ob-
jective would be put in jeopardy. Secondly, the same length of time might
in some cases result in a breach by the EU of the principle of pacta sunt
servanda.

The fact that the Advocate General ties these two scenarios to the set-
tled case law of the Court on marginal review may indicate that those sce-
narios are just two illustrations from an open-ended list. Still even these
two illustrations raise a number of questions. Firstly, the reliance on the
principle of pacta sunt servanda may appear premature, since under Arti-
cle 26 of the Vienna Convention on the Law of Treaties (VCLT) the prin-
ciple only applies to treaties that have entered into force.®® However, the
problem identified by the AG is precisely that the entry into force would
be forthcoming because of the cumbersome ratification procedures. In-
stead, the Advocate General seems to have had Article 18 VCLT in
mind.8! Pursuant to Article 18(a) VCLT, a party “is obliged to refrain from
acts which would defeat the object and purpose of a treaty when it has
signed the treaty or has exchanged instruments constituting the treaty sub-
ject to ratification, acceptance or approval, until it shall have made its in-
tention clear not to become a party to the treaty”. The threshold required is
therefore rather high, as the party’s conduct should effectively defeat the
object and purpose of the agreement.32 More fundamentally, it appears that
the first scenario (referring to the objective of the treaty) identified by Ad-
vocate General Wahl may therefore be subsumed under the second sce-
nario, begging the question whether this is in fact the main (or only) sce-
nario in which the standard for showing a manifest error of assessment
would be met.

Regardless of these open questions, which the Advocate General did
not elaborate upon and which the Court did not have to deal with either
since it found, like the Advocate General, that the EU had exclusive com-
petence, Advocate General Wahl undoubtedly suggested a legal check on

80 See A. Austen, “Pacta Sunt Servanda”, in Max Planck Encyclopedia of Public In-
ternational Law.

81 Confirming that Article 18 VCLT is binding on the EU, see Judgment of 22 Jan-
vary 1997, Opel Austria v Council, T-115/94, EU:T:1997:3, para 90.

82 See P. Palchetti, “Article 18 of the 1969 Vienna Convention: A Vague and Ineffec-
tive Obligation or a UsefulMeans for Strengthening Legal Cooperation?”, in E.
Cannizzaro (ed), The Law of Treaties Beyond the Vienna Convention (Oxford: Ox-
ford University Press, 2011), 27-28.
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the ‘political choice’ for facultative mixity. It should nevertheless be noted
that the limit suggested by Advocate General Wahl finds its origin in inter-
national public law rather than in EU constitutional law itself. In this re-
gard, this legal route is fundamentally different from Eeckhout’s sugges-
tion which relies on EU law.

C. Limits Flowing from the Union Interest and Unity in the EUs
International Representation

Advocate General Kokott in her Opinion on Vietnam’s accession to the
WTO made a number of interesting observations, which could amount to
another constitutional limit on mixity. The questions at issue in this case
were whether the Council decision agreeing to Vietnam’s accession to the
WTO should have been adopted based only on Article 133, paragraphs 1
and 5, EC as proposed by the Commission and whether Article 133, para-
graph 5, EC (like Article 133, paragraph 1, EC) came under the EU’s ex-
clusive competence as the Commission claimed. The Advocate General
was sympathetic to the practical argument observing that “exclusive com-
petence for the Community in the field of trade in services and the com-
mercial aspects of intellectual property would be better suited for ensuring
the effective representation of European interests at international level”83
but ultimately found differently and noted, together with the Council, that
under the Nice Treaty there was neither a priori nor supervening exclusivi-
ty for trade in services and the commercial aspects of intellectual property.

Following the traditional approach, the conclusion would be that the
Member States in the Council are free to decide whether the EU or the
Member States will exercise their shared powers. Here, the Advocate Gen-
eral disagreed, noting that “contrary to the view taken by the Council, it
does not necessarily follow, from the mere fact that Article 133(5) EC
does not provide for exclusive Community competence, that the Member
States were automatically entitled to be involved alongside the Communi-
ty in adopting the decision on Vietnam’s accession to the WTO”.34 Ac-
cording to the Advocate General, the reason for this lay in the concurrent
rather than parallel nature of the EU’s trade competence and also in a prac-

83 Opinion of AG Kokott of 26 March 2009, Commission v Council, C-13/07,
EU:C:2009:190, para 63.
84 Id., para 66.
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tical argument since mixed action would make it more difficult “to repre-
sent effectively the interests of the Community and its Member States out-
wardly”.8> Here, the Advocate General was careful to limit her finding to
the EU’s trade policy: “Agreements to which the Member States as well as
the Community are parties are consequently out of place in the common
commercial policy. They should be permitted only where the Community
on its own has no or insufficient power and therefore has to rely on the
involvement of its Member States at international level”. Yet, it should be
clear that the practical argument regarding the ‘effective outward repre-
sentation of the EU and the Member States’ interests’ cannot a priori be
limited to the EU’s Common Commercial Policy (CCP).8¢

A further question, which is raised by the Advocate General’s proposi-
tion is whether invoking the effective representation of the EU’s interests
is a purely practical argument or whether it may somehow be juridified.8”
In this regard it may be noted that the Court relied on the idea of Union
(Community) interest in Opinion 1/75 in order to establish an exclusive
EU competence 88 and in Hermes and Dior 82 in order to establish its juris-
diction to interpret mixed agreements. According to Cremona, the legal
notion of Union interest finds its basis in Article 4, paragraph 3 of the
Treaty on European Union (TEU) and functions as a bridge between the
principle of primacy and the duty of cooperation. Thus, primacy puts sub-
stantive limits on the Member States’ competences, while the duty of co-

85 Id., para 72. For further practical reasons, see id., para 73.

86 Purely practically, the CCP might be a unique case, but from a legal perspective
the real distinction would seem to lie in whether the EU exercises a shared or par-
allel competence, as also noted by AG Kokott. under parallel competences, Mem-
ber States would retain a right to act.

87 According to Ortino, the meta-principle of effectiveness underlies and informs
most of the EU’s general principles, including the principle of sincere cooperation.
See M. Ortino, “A Reading of the EU Constitutional Legal System through the
Meta-Principle of Effectiveness”, Cahiers de droit européen 52, no. 1 (2016),
94-95.

88 Opinion of 11 November 1975, 1/75, EU:C:1975:145.

89 Judgment of 16 June 1998, Hermes, C-53/96, EU:C:1998:292; Judgment of
14 December 2000, Parfums Christian Dior, Joined Cases C-300/98 & C-392/98,
EU:C:2000:688. For a discussion, see P. Koutrakos, “Interpretation of Mixed
Agreements”, in C. Hillion, P. Koutrakos (eds), Mixed Agreements Revisited,
supra note 3, 118-123.
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operation imposes procedural requirements on the Member States.”0 As
the PFOS case has shown,®! these procedural requirements may amount to
a duty for the Member States to remain silent in international fora. Al-
though PFOS has been criticised for blurring the boundary between exclu-
sive and shared EU competences (imposing a duty to abstain on Member
States in both cases),?? it could form a springboard for further developing
the duty of cooperation. In essence, in PFOS, Sweden could not exercise
its shared competence because of the existence of a Union position. Simi-
larly, Advocate General Kokott proposed that Member States ought to re-
frain from exercising their shared competence, thereby leaving the legal
space to the EU. As noted above in relation to Eeckhout’s suggestion, the
qualitative difference between the two scenarios would lie in the fact that
PFOS was about exercising shared competence in the framework of a
mixed agreement, whereas further pursuing AG Kokott’s suggestion
would result in preventing the conclusion of a mixed act in the first place.
The duty of cooperation would thus take (another) qualitative leap since
its traditional function is to ensure the manageability of mixed agreements.
As the Court explained in Opinion 1/08: “The requirement of unity in the
international representation of the Community calls in addition for close
cooperation between the Member States and the Community institutions
in the process of negotiation and conclusion of [mixed] agreements”.?3 A
further development of the duty as sketched out above would take on a
new function, since it would simply pre-empt mixity. In a reasoning that
may be squared with Eeckhout’s suggestion, the requirement of unity in
the international representation of the Union would call for close coopera-
tion whereby Member States are required to cooperate solely within the
EU framework. Put differently, the qualitative leap would result in a (new)

90 M. Cremona, “Defending the Community Interest: the Duties of Cooperation and
Compliance”, in M. Cremona, B. de Witte (eds), EU Foreign Relations Law: Con-
stitutional Fundamentals (Oxford: Hart, 2008), 126-127.

91 Judgment of 20 April 2010, Commission v Sweden, C-246/07, EU:C:2010:203.

92 A. Delgado Casteleiro, J. Larik, “The Duty to Remain Silent: Limitless Loyalty in
EU External Relations?”, European Law Review 36, no. 4 (2011), 539.

93 Opinion of 30 November 2009, 1/08, General Agreement on Trade in Services
(GATS) — Schedules of Specific Commitments Concerning Market Access and
Granting of National Treatment, EU:C:2009:739, para 136.
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positive obligation -the obligation to act solely through the EU- rather than
a simple negative obligation.?*

Before such a positive obligation is put forward, a number of objections
would have to be addressed. Firstly such a new obligation would immedi-
ately have to be qualified as it would otherwise result in a duty to resort to
EU-only agreements in areas of shared (non-parallel) competences. This
would be difficult to square with Article 2, paragraph 2, TFEU unless it is
assumed that the latter does not apply to the EU’s external relations.®>
However, Advocate General Kokott’s attempt to distinguish the CCP and
other EU policies shows how cumbersome it may be to show in practice
how the EU interest (in a specific case) requires an EU-only agreement.
Kokott herself juxtaposed the area of international trade with the area of
international development cooperation. Supposedly, the effectiveness of
the latter is not hampered if both the EU and its 28 Member States act con-
currently. In addition, the Advocate General warned of the risk that indi-
vidual Member States would (ab)use ‘reinforced unanimity’ in order to se-
cure individual concessions, and that third countries might pressure indi-
vidual EU Member States to acquire concessions from the EU as a whole.
The latter situation may prove to be a slippery slope, since it applies in a
lot of cases and cannot a priori be restricted to the area of the EU’s CCP.%
In any event, it would seem that, if contested before the Court, the Coun-
cil’s decision on whether to proceed with a mixed or an EU-only agree-
ment can be subject to only marginal review by the Court, in line with the
suggestions of Advocate General Wahl in his Opinion on the Marrakesh
Treaty. A second objection would be that the Court has imposed the duty

94 In this regard, Neframi has noted: “the unity of external representation is an objec-
tive stemming from the obligation to assert the EU identity on the international
sphere and falls under the loyalty obligation to abstain from any measure that
could jeopardize its attainment. The negative obligation is indeed liable to concili-
ate the requirement of unity with the maintenance of national sovereignty and indi-
vidual international action”. See E. Neframi, “ The Duty of Loyalty: Rethinking its
Scope through its Application in the Field of EU External Relations”, Common
Market Law Review 47, no. 2 (2010), 355.

95 Since Article 2, paragraph 2, TFEU is formulated without any reservations it may
be assumed that it applies generally. See also C. Timmermans, supra note 58, 661,
see footnote 6.

96 A possibility here could be to introduce a presumption in favour of EU-only agree-
ments, which the EU institutions and the Member States can rebut by demonstrat-
ing how the EU interest is not negatively affected by the conclusion of a mixed
(rather than EU-only) agreement.

160

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Constitutional Limits to the Political Choice for Mixity

of cooperation to make mixity manageable, not to do away with it. Specif-
ically, the Court has developed the duty of (close) cooperation to counter
the Commission’s argument that the implementation of mixed agreements
would pose practical problems, finding that such problems “cannot modify
the answer to the question of competence”.®’” A counter-argument here
would be that only the exercise, but not the existence, of Member States’
competences would be affected.”®

D. Limits Flowing from the Autonomy of the EU Legal Order and the
Institutional Balance

A final constitutional check on the choice for facultative mixity may be
identified in the recent US Air Transport Agreement case. This case could
be read as confirming the idea that upholding the EU’s autonomy and the
institutional balance required by the Treaties constrains the EU institutions
and the Member States in their recourse to ‘mixed’ solutions. The condi-
tional tense is important here since the Commission in casu did not chal-
lenge the mixed nature of the agreement itself,”® only the Council’s deci-
sion to adopt a single hybrid act (together with the Member States) on the
provisional application (by both the EU and the Member States) of a
mixed agreement.

In essence, the Commission’s argument boiled down to the proposition
that hybrid decisions are not foreseen under the Treaties and should there-
fore not be tolerated. Presented in such a way, the Commission’s case
looked rather problematic, since the agreement to which the contested de-

97 Opinion of 15 November 1994, 1/94, supra note 25, para 107; Opinion of 6 De-
cember 2001, 2/00, supra note 21, para 41; Opinion of 30 November 2009, 1/08,
supra note 93, para 127.

98 In turn, an obvious criticism here would be that the distinction between the exis-
tence (unaffected) and exercise (affected) of a competence is purely theoretical. If
a competence does not come with the concomitant power it is null. See V. Con-
stantinesco, Compétences et pouvoirs dans les Communautés européennes: contri-
bution a l'étude de la nature juridique des communautés (Paris: Librairie Générale
de Droit et de Jurisprudence, 1974), 82-83.

99 See Opinion of AG Mengozzi of 29 January 2015, Commission v Council,
C-28/12, EU:C:2015:43, para 38; Judgment of 28 April 2015, Commission v
Council, C-28/12, EU:C:2015:282, para 46.
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cision related was a mixed agreement and therefore a hybrid itself.1% Be-
fore the Court, the Council also tried to bring this point home by arguing
that the use of a hybrid act co-authored by the Member States “is entirely
consistent with the mixed nature of the underlying agreements and with
the fact that the Member States are in certain respects exercising their own
competences. It is a permissible consequence of concluding mixed agree-
ments with which it is in legal symmetry”.19! Tying its argument to the
principle of sincere cooperation the Council also argued that the use of hy-
brid decisions is an expression of close cooperation between the EU and
the Member States and of the requirement of unity in the EU’s external
representation. 02

The Council’s argument was not without merit. After all, if the Court of
Justice has found that the EU’s constitutional charter tolerates facultative
mixed agreements, why would it be opposed to the logical consequence of
mixity in an internal EU act? The key to understanding the Court’s ruling
is provided by the Court itself in the opening statements to its findings,
where it reminds us of its Van Gend & Loos ruling: “the founding treaties
of the European Union, unlike ordinary international treaties, established a
new legal order”.!93 Rules from the international (or national) legal or-
der(s) cannot simply be transposed to the new EU legal order since it is
autonomous. This helps in understanding the error in the Council’s argu-
ment: a mixed agreement may indeed be hybrid, but comes into being,
thrives and perishes in the international legal order; the contested hybrid
decision however was an act internal to the autonomous EU legal order.!104

100 See also T. Verellen, “On Hybrid Decisions, Mixed Agreements and the Limits of
the New Legal Order: Commission v Council (“US Air Transport Agreement”)”,
Common Market Law Review 53, no. 3 (2016), 742.

101 Opinion of AG Mengozzi of 29 January 2015, supra note 99, para 28.

102 Id., para 29.

103 Judgment of 28 April 2015, Commission v Council, supra note 99, para 39.

104 While the question of provisional application of international agreements is also
governed by international law, notably Article 25 of the Vienna Convention on
the Law of Treaties, it is in essence a question of domestic law. As Lefeber notes
“Treaty limits to provisional application will often result from the limited powers
of the representatives of the negotiating States to agree to the provisional applica-
tion of a treaty. The powers of the competent organ, usually the government, to
agree to a treaty on a provisional basis may be limited by national law”. See R.
Lefeber, “Treaties, Provisional Application”, Max Planck Encyclopedia of Public
International Law, May 2011, para 14.
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The logic or permissibility (as referred to by the Council) of pursuing “hy-
bridity” fails when one moves from the international to the EU legal order.

Crucially, it should be noted that the Court never expressed a view on
whether hybrid decisions as such are tolerated in the EU legal order. In-
stead the Court referred to Article 218 TFEU and Article 13, paragraph 2,
TEU, implying it is not really concerned with the hybrid nature of a deci-
sion but that it is instead simply interested in ensuring that whatever the
EU institutions do, the “procedures, conditions and objectives” set out in
the Treaties are respected.!%% This had not been the case since the contest-
ed decision was an act of both the Council and the Member States, while
Article 218, paragraph 5, TFEU stipulates that only the Council may de-
cide on the provisional application of an agreement. Second, a single pro-
cedure had been used to adopt, in essence, two distinct decisions, which
are subject to two incompatible decision-making procedures. The Court
concluded from this that Article 218, paragraph 8, TFEU had necessarily
been infringed.

As noted, the mixed nature of the agreement itself was not at issue in
US Air Transport Agreement and opinions diverge as to whether the
Court’s ruling will hamper the management of mixed agreements in prac-
tice.106 If it does, the ruling might make recourse to (facultative) mixed
agreements less attractive and might thereby indirectly limit mixity. More
important for our present enquiry is whether a party, such as the Commis-
sion, could rely on similar reasoning in order to challenge the decision to
conclude a facultative mixed agreement rather than an EU-only agreement
itself. Does the choice for inter-governmental action in cases where EU
action is possible undermine the autonomy of EU law, specifically by un-
dermining the prerogatives of the EU institutions (and hence institutional
balance)?197 In a different context, the Court did not support such a rea-

105 Of course, it could be argued that hybrid decisions per se infringe these “proce-
dures, conditions and objectives” but the Court did not (have to) express a view
on this point.

106 Compare the evaluation by T. Verellen, supra note 100, and A. P. van der Mei,
“EU External Relations and Internal Inter-Institutional Conflicts — The Battlefield
of Article 218 TFEU”, Maastricht Journal of European and Comparative Law
23, no. 6 (2016), 1056.

107 A further illustration may be seen in the Opinion of AG Wathelet in Commission
v Council. The Council and Member States had referred to previous practice in
relation to transport agreements to justify the presence of detailed procedural
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soning in the Pringle case'%® but the argument may be revived in the light
of US Air Transport Agreement and the general rise of inter-governmental
decision-making in the (broader) EU-context.!% Although not expressly
writing in terms of the EU’s autonomy or its institutional balance, in the
1990°s Gilsdorf also observed that the Treaty provisions on the negotia-
tion, conclusion and binding effect of agreements concluded by the EU are
not only frustrated but also undermined by the involvement of Member
States in their capacity as sovereign States.!!0 Especially when bilateral
agreements are at issue,!!! facultative mixity may upset the EU’s institu-
tional balance because it complicates the EU institutions’ decision-making

108

109

110
111
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obligations in the Council’s negotiating directives (adopted pursuant to Article
218, paragraph 4, TFEU) for an agreement with Australia. The AG stressed that
the latter was to be concluded as an EU-only agreement whereas the earlier
agreements had been mixed and consequently found that prior practice to be ir-
relevant. See Opinion of AG Wathelet of 17 March 2015, Commission v Council,
C-425/13, EU:C:2015:174, para 152. The institutional balance argument for lim-
iting mixity is clear here: if a qualitative difference between negotiating direc-
tives for mixed and EU-only agreements is accepted whereby the Commission is
more restrained when it negotiates mixed agreements, the Council could be un-
dermining the institutional balance when it insists on negotiating an envisaged
agreement as a (facultative) mixed agreement rather than as an EU-only agree-
ment.

See Judgment of 27 November 2012, Pringle, C-370/12, EU:C:2012:756, paras
67-68.

In relation to this, see the rise of the so called Union method used for addressing
the eurocrisis (ESM, Fiscal Compact), the banking crisis (IGA), the unitary
patent package (unified patent court), the migration crisis (EU-Turkey statement),
etc. See J-V. Louis, “Les réponses a la crise”, Cahiers de droit européen 47, no.
2 (2011), 355-356; Editorial Comments, Common Market Law Review 51, no. 1
(2014), 9; Editorial Comments, Common Market Law Review 54, no. 3 (2017),
689. On the new Union method in general, see T. Eijsbouts, J-H. Reestman, “Edi-
torial: In search of the Union Method”, European Constitutional Law Review 11,
no. 3 (2015), 425-433.

P. Gilsdorf, supra note 33, 162.

Gilsdorf especially takes issue with bilateral (rather) than multilateral mixed
agreements. This is because, as Van der Loo and Wessel explain “In the case of
bilateral agreements, the EU and its Member States are presented as one party de-
spite the need for all of them to sign and ratify the agreement [...] In the case of
multilateral mixed agreements, the EU and its Member States are more clearly
parties in their own right”. See G. Van der Loo, R. Wessel, “The Non-Ratification
of Mixed Agreements: Legal Consequences and Solutions”, Common Market
Law Review 54, no. 3 (2017), 736.
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aspired by the Treaties, exposing it in an accentuated manner to the do-
mestic policies of every single Member State.!!2

VI. Conclusion

The traditional and among practitioners still prevailing view is that the
choice for mixity (in so far as mixity is not legally required) is a purely
political one: Member States may and will insist on being involved as par-
ties to the agreement whenever the agreement is not wholly covered by
EU exclusive competences. That approach significantly hampers the EU
in its external action, which begs the question whether the political choice
for (facultative) mixity should not somehow be legally qualified and, if so,
how this could be done, without imposing EU exclusivity. A number of
suggestions to this end, drawing on EU constitutional and international
law, made by both academics and Advocates General have been explored
in this contribution. While some appear more promising (and legally
sound) than others, the Court has yet to follow up on any of them.

To limit mixity, the Court could further clarify its absorption doctrine or
rely on the international law principle of good faith. It could also further
develop its established case law on the duty of cooperation to include a
duty for the Member States to abstain from exercising their competences
as fully-fledged subjects of international law in areas of shared compe-
tences. Alternatively the Court could derive such a duty from the require-
ment to uphold the autonomy of the EU legal order and to safeguard insti-
tutional balance. Although this could not be discussed in the present con-
tribution, the case for the Court to do so only seems to be strengthened by
a new surge of inter-governmentalism in the guise of the Union method
that has begun to take hold of EU integration in recent years.

As has also been noted however, developing these constitutional (or
other) limits to mixity cannot result in a wholesale ban on facultative mix-
ity. Developing such legal limits therefore entails both clarifying the stan-
dard against which the Court may test the choice for mixity and determin-
ing the appropriate degree of judicial review.

112 P. Gilsdorf, supra note 33, 163.
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Droit primaire et compétences externes implicites. Réflexions a
partir de 1’avis 2/15 de la Cour de justice de I’Union
européenne / Primary Law and the Theory of Implied External
Competences: Some Thoughts after Opinion 2/15

Nicolas Pigeon

Abstract

Since the Lisbon Treaty came into force, the constitutional framework of
the EU’s external action received considerable attention, especially from
the Court of justice of the European Union. Such attention is motivated, at
least in part, by the ambiguity of EU external competences. Although the
Member States agreed, with the Lisbon Treaty, to establish for the first
time a catalogue of competences in primary law, which significantly ex-
tends the scope of EU’s external action, the Member States regularly in-
voke the principle of conferral of powers, thereby stressing their position
as “Masters of the Treaties”.

Opinion 2/15 exemplifies the tension between the EU, which tries to
exercise its newly acquired competences to the largest extent possible, and
the Member States, which struggle to find legal arguments to minimise the
extension of the EU’s reach. In the middle of this political and legal con-
flict, stands the principle of conferral of powers. Although never men-
tioned in Opinion 2/15, the principle of conferral of powers is at the heart
of the reasoning of the intervening parties and of the Court regarding the
scope and nature of the EU’s competences and powers.

This is true, in particular, for investment competences. Articles 206 and
207 TFEU confer exclusive competences to the EU only in respect of for-
eign direct investment, and consequently do not allow per se EU-only in-
ternational agreements on investment protection, which normally cover
non-direct investments. To fill this lacuna, the Commission invoked an
implied external competence for non-direct investments. This competence
should be exclusive — on the basis of the ERTA case law, codified in Arti-
cle 3, paragraph 2, TFEU — or, at least, shared — on the basis of the neces-
sity branch of Article 216, paragraph 1, TFEU.
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Although the Court of justice rejected the exclusivity claim, arguing
that primary law could not constitute “common rules” within the meaning
of article 3, paragraph, 2 TFEU, it admitted the existence of an EU exter-
nal implicit power of a non-exclusive nature on the basis of Article 216,
paragraph 1, TFEU. This external power is, according to the Court, neces-
sary to achieve the objective enshrined in Article 63 TFEU, that is, the
geographic extension of the free movement of capital.

skksk

Le cadre constitutionnel de I’action extérieure de 1’Union européenne est
I’objet d’une attention soutenue de la part de la Cour de justice de I’Union
européenne (Cour de justice) depuis I’entrée en vigueur du traité de Lis-
bonne. Les trois avis prononcés en formation solennelle dans la premicre
moitié de I’année 2017 suffiraient a ’attester!. Les arréts en la matiére,
nombreux et importants, rendus depuis le 1¢" décembre 2009 le confirment
de maniére incontestable?. De maniére générale, comme a pu le faire re-
marquer le professeur Marise Cremona, la Cour de justice ne prend cepen-
dant pas, ou peu, partie sur le contenu de ’action extérieure de I’Union?.
Elle se positionne davantage sur les principes qui structurent le cadre con-
stitutionnel au sein duquel les institutions et les Etats membres doivent
pouvoir définir I’action extérieure de I’Union, ¢’est-a-dire son identité sur
la scéne internationale.

Bien que n’étant pas systématiquement au cceur des débats, le principe
d’attribution des compétences occupe a cet égard une place toute partic-

1 Avis de la Cour du 14 février 2017, 3/15, Traité de Marrakech visant a faciliter
l’acceés des aveugles, des déficients visuels et des personnes ayant d’autres diffi-
cultés de lecture des textes imprimés aux ceuvres publiées, EU:C:2017:114; Avis de
la Cour du 16 mai 2017, 2/15, Accord de libre-échange entre |’'Union européenne et
la République de Singapour, EU:C:2017:376; Avis de la Cour du 26 juillet 2017,
1/15, Transfert des données des dossiers passagers aériens depuis |'Union vers le
Canada, EU:C:2017:592.

2 Pour un panorama approfondi de ces arréts, v. not. : R. Gosalbo-Bono, F. Naert,
« The Reluctant (Lisbon) Treaty and Its Implementation in the Practice of the
Council », in P. Eeckhout, M. Lopez-Escudero (dir.), The European Union's Exter-
nal Action in Times of Crisis, Oxford, Hart Publishing, 2016, p. 13.

3 M. Cremona, « Structural Principles and their Role in EU External Relations
Law », in M. Cremona (dir.), Structural Principles in EU External Relations Law,
Oxford, Hart Publishing, 2018, p. 3-29.
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uliére, parce que fondamentale pour I’Union européenne. Il est en effet
« le premier principe structurel qui doit étre posé avant de se pencher sur
une possible application de tout autre principe régissant les relations
extérieures »® de 1’Union. Le caractére cardinal de ce principe, de longue
date reconnu par la Cour de justice?, a été rappelé avec insistance par les
Etats membres au sein du traité¢ de Lisbonne. Nombreuses sont les disposi-
tions qui indiquent que 1’Union ne peut agir que dans la limite des pou-
voirs qui lui sont conférés par les traités. Ainsi, I’article 5, paragraphe 1,
du traité sur I’Union européenne (TUE) dispose que « [l]e principe d’attri-
bution régit la délimitation des compétences de I’Union » et I’article 5,
paragraphe 2, TUE qu’« [e]n vertu du principe d’attribution, ’'Union n’ag-
it que dans les limites des compétences que les Etats membres lui ont at-
tribuées dans les traités pour atteindre les objectifs que ces traités établis-
sent. Toute compétence non attribuée a I’Union dans les traités appartient
aux Etats membres »3. Par cette répétition et, notamment, 1’établissement
d’un catalogue de compétencesS, les Etats membres ont certainement
souhaité manifester qu’ils étaient bel et bien les maitres des traités’, donc
du développement des compétences de 1’Union. Toutefois, cette clarifica-
tion a, au moins en partie, échoué et de nombreux éléments de complexité
et d’incertitudes demeurent®. La politique commerciale commune, pour-
tant fleuron de 1’action extérieure de 1’Union, n’échappe pas a ce constat.
Son champ d’application incertain a en effet contraint la Cour de justice a
prendre position a plusieurs reprises pour mettre un terme (temporaire) a

3 L. Govaere, « Compétence — Attribution des compétences post-Lisbonne: entre
clarté et complexité », in C. Lalumiere (dir.), Abécédaire de droit de |I’Union eu-
ropéenne : En I’honneur de Catherine Flaesch-Mougin, Rennes, Presses universi-
taires de Rennes, 2017, p. 121.

4 Avis de la Cour du 28 mars 1996, 2/94, Adhésion de la Communauté a la Conven-
tion de sauvegarde des droits de ['homme et des libertés fondamentales,
EU:C:1996:140, points 23-24. Pour une confirmation récente, v. arrét de la Cour du
5 décembre 2017, Allemagne/ Conseil, C-600/14, EU:C:2017:935, point 44.

5 Chose que répéte mot pour mot ’article 4 TUE. Voir aussi la Déclaration n° 18,
concernant la délimitation des compétences, annexée a 1’acte final de la conférence
intergouvernementale qui a adopté le traité de Lisbonne.

6 Art.23a6 TFUE.

7 Quitte méme, selon le professeur Pieter Jan Kuijper, a rejeter ensuite leur propre
traité. V. P. J. Kuijper, « From the Board — Litigation on External Relations Power
after Lisbon: The Member States Reject Their Own Treaty », Legal Issues of Eco-
nomic Integration, vol. 43, n° 1/2016, p. 1.

8 I. Govaere, supra note 4, p.136.

169

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Nicolas Pigeon

des divergences d’interprétation le concernant’. Le domaine des in-
vestissements en est un parfait exemple puisqu’il a impos¢ a la Cour un
travail déterminant de définition de la compétence européenne qui entre en
résonnance directe avec le principe des compétences d’attribution!0.

Dans le domaine des investissements, 1’étendue matériclle de la
compétence externe explicite et exclusive de 1’Union au titre de la poli-
tique commerciale commune est limitée aux investissements étrangers di-
rects!!, ¢’est-a-dire aux opérations « qui servent a créer ou a maintenir des
relations durables et directes entre le bailleur de fonds et I’entreprise a qui
ces fonds sont destinés en vue de I’exercice d’une activité
économique »!2. Tous les types d’investissements ne relévent donc pas de
la compétence exclusive de 1’Union sur ce fondement'3, en particulier les
investissements indirects, dits de portefeuille!4. Or, des difficultés surgis-
sent en raison de la couverture matérielle des accords internationaux relat-
ifs aux investissements que 1’Union souhaite négocier et conclure en lieu
et place de ses Etats membres. Sans qu’il soit nécessaire d’entrer ici dans

9 V. not. arrét de la Cour du 18 juillet 2013, Daiichi Sankyo et Sanofi-Aventis
Deutschland, C-414/11, EU:C:2013:520; arrét de la Cour du 22 octobre 2013,
Commission/Conseil, C-137/12, EU:C:2013:675.

10 Nous n’aborderons pas dans le cadre de cette étude 1’établissement, par la Cour de
justice, de la compétence exclusive de I’Union en mati¢re de protection des in-
vestissements sur la base des dispositions explicites du TFUE relatives a la poli-
tique commerciale commune.

11 Articles 206 et 207, paragraphe 1, TFUE.

12 Arrét de la Cour du 12 décembre 2006, Test Claimants in the FII Group Litigation,
C-446/04, EU:C:2006:774, points 180-181.

13 Article 3, paragraphe 1, e, TFUE.

14 Selon la Cour de justice, les investissements de portefeuille peuvent se définir
comme « [...] I’acquisition de titres sur le marché des capitaux effectuée dans la
seule intention de réaliser un placement financier sans intention d’influer sur la
gestion et le contrdle de I’entreprise [...] ». V. arrét de la Cour du 21 octobre 2010,
Idryma Typou, C-81/09, EU:C:2010:622, point 48. Ces investissements posent des
problémes différents que les investissements directs. Ils ne donnent pas lieu a un
établissement, donc les enjeux réglementaires sont autres. Il s’agit essentiellement
de mouvements de capitaux et de participation des investisseurs étrangers dans le
marché des capitaux. V. A. Dimopoulos, EU Foreign Investment Law, Oxford, Ox-
ford University Press, 2011, spéc. p. 104-105; R. Torrent, « Pourquoi un revire-
ment de la jurisprudence "golden share" de la Cour de justice de 1’Union eu-
ropéenne est-il indispensable? », in H. Van Rompuy (dir.), 4 Man for All Treaties :
Liber Amicorum en I’Honneur de Jean-Claude Piris, Bruxelles, Bruylant, 2012, p.
539, spéc. p. 540-541.
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le détail de la définition conventionnelle de 1’investissement, il est cepen-
dant tout a fait certain qu’un décalage existe entre la compétence exclusive
de I’Union sur le fondement de la politique commerciale commune et la
couverture matérielle du chapitre relatif a la protection des investissements
des accords qu’elle souhaite conclure!. En d’autres termes, la compétence
exclusive de 1’Union au titre de I’article 207 du Traité sur le fonction-
nement de 1’Union européenne (TFUE) n’est pas suffisante pour couvrir
I’intégralité des opérations d’investissements couvertes par ces accords.
Cela n’a toutefois rien d’irrémédiable. L’insuffisance de I1’article 207
TFUE ne signifie pas que 1’Union ne peut pas tirer d’un autre fondement
le reste de compétence nécessaire pour faire coincider ses compétences et
le champ d’application des accords internationaux qu’elle souhaite con-
clure. C’est a ce titre que la Commission a fait appel a la théorie des
compétences implicites en tentant d’établir, de manicre innovante, des re-
lations entre cette théorie et le droit primaire!. Une partie de la doctrine
I’a suivie sur cette voie!”. D’autres 1’ont partiellement critiquée!$. L’ Avo-
cat général Eleanor Sharpston et I’Assemblée pléniére de la Cour de jus-
tice ont ainsi été¢ amenés a se prononcer sur la thése défendue par la Com-
mission européenne!®. L’hypothése d’une compétence exclusive par affec-
tation de la régle posée par I’article 63 TFUE est écartée — le droit pri-
maire ne relevant pas de la catégorie des régles communes visées par 1’ar-

15 V. par ex. M. Bungenberg, « The Scope of Application of EU (Model) Investment
Agreements », Journal of World Investment & Trade, vol. 15, n° 3-4/2014, p. 402.

16 Commission européenne, Communication au Parlement européen, au Conseil, au
Comité économique et social européen et au Comité des régions — Vers une poli-
tique européenne globale en matiére d’investissements internationaux, Bruxelles, 7
juillet 2010, COM (2010) 343 final, p. 9; Commission européenne, Proposition de
réglement du Parlement européen et du Conseil établissant un cadre pour la ges-
tion de la responsabilité financiére liée aux tribunaux de réglement des différends
investisseur-Etat mis en place par les accords internationaux auxquels 1’Union eu-
ropéenne est partie, Bruxelles, 21 juin 2012, COM (2012) 335 final, p. 3.

17 R. Vidal Puig, « The Scope of the New Exclusive Competence of the European
Union with Regard to Foreign Direct Investment » Legal Issues of Economic Inte-
gration, vol. 40, n°® 2/2013, p. 133, spéc. p. 152-154; F. Erlbacher, Recent Case
Law on External Competences of the European Union: How Member States Can
Embrace Their Own Treaty, The Hague, CLEER, 2017, spéc. p. 27-29.

18 F. Ortino, P. Eeckhout, « Towards an EU Policy on Foreign Direct Investment », in
A. Biondi, P. Eeckhout, S. Ripley (dir.), EU Law After Lisbon, Oxford, Oxford
University Press, 2012, p. 312.

19 Conclusions de I’Avocat général Sharpston, présentées le 21 décembre 2016, Avis
2/15, EU:C:2016:992; Avis de la Cour du 16 mai 2017, 2/15, supra note 1.
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ticle 3, paragraphe 2, TFUE (I). Toutefois, la Cour de justice admet que
I’Union dispose d’une compétence externe implicite partagée sur le fonde-
ment combiné de I’article 216, paragraphe 1, TFUE et de la compétence
de I’Union relative au marché intérieur (article 4, paragraphes 1 et 2, a,
TFUE) en jugeant elle-méme de sa nécessité au regard des objectifs fixés
par le droit primaire. Si I’existence de la compétence de 1’Union est ainsi
directement déterminée par la Cour sur le seul fondement d’une inter-
prétation des dispositions du droit primaire, un contréle politique demeure
néanmoins sur I’opportunité de son exercice (1I).

1. La non-application du critére d affectation des régles communes a
l’égard du droit primaire

La theése de la Commission est relativement simple dans son énoncé. En
vertu de I’article 3, paragraphe 2, TFUE,

« [1I’Union dispose également d’une compétence exclusive pour la conclu-
sion d’un accord international lorsque cette conclusion est prévue dans un
acte législatif de 1’Union, ou est nécessaire pour lui permettre d’exercer sa
compétence interne, ou dans la mesure ou elle est susceptible d’affecter des
régles communes ou d’en altérer la portée ».

Par conséquent, il serait possible d’étendre la compétence exclusive de
I’Union aux investissements autres que directs, donc de portefeuille (ou
indirects2%), en ayant recours aux dispositions du TFUE relatives a la libre
circulation des capitaux. Plus particulierement, c’est la troisiéme branche
de T’article 3, paragraphe 2, TFUE qui est mobilisée. Selon la Commis-
sion, la compétence externe implicite exclusive de I’Union en matiére
d’investissements de portefeuille résulte du fait que la conclusion d’un ac-
cord international en la matiére est susceptible d’affecter des régles com-
munes ou d’en altérer la portée. La régle commune en cause serait celle

20 Il n’est pas certain que I’intégralité des investissements couverts par le chapitre sur
la protection des investissements puisse se résumer aux investissements directs et
aux investissements de portefeuille. En particulier, les nouvelles formes de 1’in-
vestissement, constituées notamment de droits de nature contractuelle, devraient
vraisemblablement étre distinguées. Or, la compétence externe de 1’Union en la
maticére peut également étre débattue. Compte tenu des limites de la présente con-
tribution, nous n’aborderons pas ce sujet. V. A. Dimopoulos, supra note 15, p.
105; T. Fecak., International Investment Agreements and EU Law, Alphen aan den
Rijn, Kluwer Law International, 2016, spéc. p. 191.
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posée dans I’article 63, paragraphe 1, TFUE en vertu duquel « [...] toutes
les restrictions aux mouvements de capitaux entre les Etats membres et en-
tre les Etats membres et les pays tiers sont interdites ». L’originalité de
cette position de la Commission tient essentiellement au fait que la regle
commune susceptible d’étre affectée n’est pas, comme ce fiit toujours le
cas dans la jurisprudence relative aux compétences externes implicites,
une régle issue du droit dérivé mais reléve de la catégorie du droit pri-
maire. L’ Avocat général Sharpston et 1’ Assemblée pléniére de la Cour de
justice n’ont pas suivi la Commission dans cette extension de la notion de
régles communes au sens de la théorie des compétences externes im-
plicites. Si leurs raisonnements respectifs différent sur certains points,
deux arguments principaux sont avancés au soutien de ce refus : la filia-
tion entre ’article 3, paragraphe 2, TFUE et la jurisprudence issue de
I’arrét AETR?!, d’une part (A), et la primauté du droit primaire sur les ac-
cords internationaux de 1’Union, d’autre part (B).

A. La transposition de la notion de regles communes au sens de la
jurisprudence issue de ’arrét AETR dans le cadre de I’article 3,
paragraphe 2, TFUE

En rappelant le lien qu’elle a décidé de maintenir entre la jurisprudence is-
sue de I’arrét AETR et I’interprétation de la troisiéme branche de 1’article
3, paragraphe 2, TFUE, la Cour de justice rappelle solennellement quelle
est la signification de cette jurisprudence (1). Son avis rendu en Assem-
blée plénicre le 16 mai 2017 a, en outre, le mérite de proposer une clarifi-
cation innovante du fondement de cette jurisprudence, en insistant notam-
ment sur ["auteur des régles communes a protéger et donc, implicitement,
sur le principe de loyauté (2).

1. Une approche classique du parallélisme entre compétences internes et
externes

La Cour de justice insiste, tout d’abord, sur la continuité qui doit étre
établie entre D'interprétation de 1’article 3, paragraphe 2, TFUE et sa ju-

21 Arrét de la Cour du 31 mars 1971, Commission/Conseil (AETR), 22/70,
EU:C:1971:32.

173

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Nicolas Pigeon

risprudence antérieure relative aux compétences externes implicites??, en
particulier dans le cadre de la logique dite « AETR »23. 1l est vrai que, a
plusieurs reprises, la Cour de justice a indiqué que la troisiéme branche de
I’article 3, paragraphe 2, TFUE devait étre interprétée conformément a
I’ensemble des précédents jurisprudentiels en la matiére?* : I’exclusivité
d’une compétence externe implicite dépend ainsi de 1’exercice préalable
d’une compétence interne se traduisant par la production de droit dérivé,
lui-méme constitutif de régles communes susceptibles d’étre affectées ou
dont la portée peut étre altérée?S. Sans ambiguité, 1’Assemblée pléniére
(ré)affirme donc que

«[...] constituent des "régles communes" les dispositions de droit dérivé que
la Communauté, devenue I’Union, a progressivement instaurées et que,
lorsque 1’Union a ainsi exercé sa compétence interne, elle doit, parallélement,
jouir d’une compétence externe exclusive pour éviter que les Etats membres
prennent des engagements internationaux qui seraient susceptibles d’affecter
ces régles communes ou d’en altérer la portée »2°.

La compétence externe exclusive implicitement acquise par 1’Union lui
sert ainsi de prolongement externe des régles posées, par elle, sur le plan
interne. Elle constitue a ce titre une dimension bien spécifique du par-

22 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, points 231-234; V. aussi, Con-
clusions de 1’ Avocat général Sharpston, supra note 20, point 352.

23 Arrét de la Cour du 31 mars 1971, Commission/Conseil (AETR), supra note 22,
point 17 : « qu’en particulier, chaque fois que, pour la mise en ceuvre d’une poli-
tique commune prévue par le traité, la Communauté a pris des dispositions instau-
rant, sous quelque forme que ce soit, des régles communes, les Etats membres ne
sont plus en droit, qu’ils agissent individuellement ou méme collectivement, de
contracter avec les Etats tiers des obligations affectant ces régles ».

24 V. par ex. : arrét de la Cour du 4 septembre 2014, Commission/Conseil, C-114/12,
EU:C:2014:2151, point 67; arrét de la Cour du 26 novembre 2014, Green Net-
work, C-66/13, EU:C:2014:2399, point 28.

25 Avis de la Cour du 15 novembre 1994, 1/94, Compétence de la Communauté pour
conclure des accords internationaux en matiére de services et de protection de la
propriété intellectuelle, EU:C:1994:384, point 77; Avis de la Cour du 24 mars
1995, 2/92, Compétence de la Communauté ou de l'une de ses institutions pour
participer a la troisieme décision révisée du Conseil de I'OCDE relative au traite-
ment national, EU:C:1995:83, points 31-33. Cette interprétation de la logique
AETR est largement partagée par la doctrine : V. par ex. : V. Michel, « Les
compétences externes implicites : continuité jurisprudentielle et clarification
méthodologique », Europe, n° 10/2006; E. Neframi, L 'action extérieure de I’'Union
européenne : fondements, moyens, principes, Paris, LGDJ, 2010, p. 59.

26 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, point 233.
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allélisme entre les compétences internes et externes : il s’agit d’un par-
allélisme fonctionnel destiné a préserver I’effectivité et 'uniformité du
droit de I’Union. Cette liaison de la théorie des compétences externes im-
plicites avec 1’idée d’un parallélisme entre les compétences internes et les
compétences externes est d’ailleurs confirmée par les deux autres cas de
figure de I’article 3, paragraphe 2, TFUE qui prévoi que 1’Union dispose
aussi d’une compétence externe exclusive lorsque la conclusion d’un ac-
cord international « est prévue dans un acte l1égislatif de I’Union, ou est
nécessaire pour lui permettre d’exercer sa compétence interne ». Elle ne
doit cependant pas étre exagérée. Sauf a remettre en cause la répartition
des compétences et, in fine, le principe des compétences d’attribution, la
naissance d’une compétence externe implicite exclusive sur le fondement
du critere de l’affectation n’a rien d’automatique dés lors qu’une
compétence interne correspondante existe. Encore faut-il, d’une part, que
cette compétence interne ait été exercée et, d’autre part, que les domaines
des régles internes et externes concordent au point qu’il existe un risque
d’affectation des premiéres par les secondes. Comme 1’a indiqué la Cour
de justice dans 1’avis 1/13,

« [...] 'Union ne disposant que de compétences d’attribution, 1’existence
d’une compétence, de surcroit de nature exclusive, doit trouver son fonde-
ment dans des conclusions tirées d’une analyse globale et concréte de la rela-
tion existant entre I’accord international envisagé et le droit communautaire
en vigueur. Cette analyse doit prendre en considération les domaines couverts,
respectivement, par les régles communautaires et par les dispositions de 1’ac-
cord envisagé, leurs perspectives d’évolution prévisibles ainsi que la nature et
le contenu de ces régles et dispositions, afin de vérifier si ’accord en question
est susceptible de porter atteinte a 1’application uniforme et cohérente des
régles communautaires et au bon fonctionnement du systéme qu’elles in-
stituent »?7.

27 Avis de la Cour du 14 octobre 2014, 1/13, Convention sur les aspects civils de
I’enlevement international d’enfants, EU:C:2014:2303, point 74. V. aussi : arrét de
la Cour du 4 septembre 2014, Commission/Conseil, supra note 25, point 74; arrét
de la Cour du 26 novembre 2014, Green Network, supra note 25, point 33. Pour
une analyse de cette jurisprudence, v. F. Castillo de la Torre, « The Court of Justice
and External Competences after Lisbon: Some Reflections on the Latest Case
Law » in P. Eeckhout, M. Lopez-Escudero (dir.), supra note 2, p. 129; A. Rosas,
« EU External Relations: Exclusive Competence Revisited », Fordham Interna-
tional Law Journal, vol. 38, n° 4/2015, p. 1073.
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Dans son avis 2/15, I’ Assemblée pléniére ne procéde pas a cette analyse
dans la mesure ou ’article 63 TFUE n’est pas constitutif, selon elle, d’une
régle commune au sens de ’article 3, paragraphe 2, TFUE.

2. Une clarification originale du fondement de la jurisprudence AETR :
le réle du principe de loyauté

Consciente de cet écueil, la Commission avait tenté de faire valoir deux
arguments principaux. En premier lieu, elle avangait que I’article 3, para-
graphe 2, TFUE ne distingue pas entre le droit dérivé et le droit primaire.
Ceci est parfaitement exact et, pourrait-on ajouter, le Traité sur le fonc-
tionnement de 1I’Union européenne lui-méme parle alternativement de
régles communes pour désigner soit ses propres dispositions?8, soit des
normes issues du droit dérivé?. Ainsi, selon I’adage ubi lex non distinguit,
nec nos distinguere debemus, il n’y aurait pas lieu de distinguer dans le
cadre de D’article 3, paragraphe 2, TFUE. En second lieu, la Commission
considérait que la nécessité d’un exercice préalable de la compétence in-
terne était en fait purement conjoncturelle. La prise en compte systéma-
tique du droit dérivé dans la jurisprudence résulterait de la particularité des
dispositions du droit primaire jusqu’alors concernées. Celles-ci ne feraient
que fixer des objectifs et attribueraient aux institutions les pouvoirs corre-
spondants en vue de leur réalisation. Elles ne permettaient donc pas
d’identifier directement des régles communes®?. Or, I’article 63 TFUE
présente a cet égard une double particularité. D une part, il est applicable
aussi bien aux mouvements de capitaux intra-européens qu’extra-eu-
ropéens. D’autre part, il se suffit & lui-méme en ce sens que la régle posée
n’a pas besoin d’étre complétée, mise en ceuvre, par du droit dérivé3!l. La
Commission ajoutait que sa thése était tout a fait compatible avec la
logique profonde de la jurisprudence AETR selon laquelle la compétence

28 Le Titre VII de la Troisiéme partie du TFUE est intitulé : « Les régles communes
sur la concurrence, la fiscalité et le rapprochement des législations ».

29 L’article 40 TFUE, relatif a 1’organisation commune des marchés agricoles,
évoque I’adoption de « régles communes en matiére de concurrence ». De méme,
I’article 91 TFUE évoque I’adoption de « régles communes applicables aux trans-
ports internationaux [...] ».

30 Conclusions de I’ Avocat général Sharpston, supra note 20, point 277.

31 Arrét de la Cour du 14 décembre 1995, Sanz de Lera e.a., C-163/94,
EU:C:1995:451, point 41.

176

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Droit primaire et compétences externes implicites

implicite exclusive de 1’Union se justifie fondamentalement par la sauveg-
arde nécessaire de 1’unité du marché intérieur et de I’application uniforme
du droit de I’Union.

Pour la Cour de justice, cet argumentaire n’est pas déterminant et
méconnait la « [...] motivation inhérente a la régle de compétence externe
exclusive contenue dans ’arrét [AETR] »32. Cette méconnaissance résulte
de la volonté

«[...] d’étendre la portée de cette régle, a présent inscrite a 1’article 3, para-
graphe 2, dernier membre de phrase, TFUE, a un cas de figure qui, comme en
I’occurrence, concerne non pas des régles de droit dérivé instaurées par
I’Union dans le cadre de 1’exercice d’une compétence interne qui lui a été
conférée par les traités, mais une régle de droit primaire de 1’Union adoptée
par les auteurs de ces traités »33.

L’ Assemblée plénicre se place donc sur le terrain de I’auteur et du moment
de I’adoption des normes internes susceptibles de donner naissance a une
compétence externe implicite exclusive pour écarter la thése de la Com-
mission. Lors de la rédaction des traités, les Etats membres n’engagent
qu’eux mémes et ne sont soumis a d’autres régles que celles qui résultent
du droit international public. En revanche, I’adoption de droit dérivé dans
le cadre de 1’ordre juridique de 1’Union, d’une part, place les Etats mem-
bres dans un institution commune — le Conseil — qui fonctionne selon des
régles préexistantes et, d’autre part, les fait interagir avec d’autres institu-
tions, principalement la Commission et le Parlement européen, selon des
régles et procédures elles aussi préexistantes. Surtout, les régles de droit
dérivé qui découlent de I’exercice des compétences internes de 1’Union
ont pour auteur 1’Union et non pas les Etats membres, comme c’est le cas
pour les traités. Dans cette optique, la théorie des compétences externes
implicites peut effectivement étre interprétée comme une modalité de
prévention de toute déloyauté des Etats membres envers 1'Union. Ap-
pliqué au droit primaire, un tel raisonnement n’est en revanche pas ten-
able : I’'Union ne peut pas devenir exclusivement compétente pour négoci-
er des engagements internationaux susceptibles de porter atteinte a des
régles qui lui sont étrangéres, méme si, paradoxalement, celles-ci sont ses
régles fondatrices.

32 Avis de la Cour du 16 mai 2017, Avis 2/15, supra note 1, point 234.
33 Ibid.
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Il ne s’agit donc pas de substituer I’'Union aux Etats membres dans le
cadre des relations extérieures a chaque fois qu’une régle issue du droit de
I’Union est susceptible d’étre affectée par ’action conventionnelle au-
tonome des Etats membres. Il s’agit de les empécher de porter atteinte par
I’extérieur a I’application uniforme des régles a I’¢laboration desquelles ils
ont participé sur le plan interne, et dont ils doivent assurer 1’application ef-
fective. Autrement dit, la logique AETR est inhérente a 1’ordre juridique de
I’Union : elle ne trouve a s’appliquer qu’en lien avec des régles formées
selon les procédures fixées par cet ordre juridique. Elle ne peut donc pas
s’appliquer au regard de régles formées en dehors de cet ordre juridique,
en "occurrence a I’occasion de la rédaction des traités. Si I’idée de I’indis-
pensable sauvegarde de I’application uniforme du droit de I’Union n’est
pas abandonnée, la Cour de justice ajoute toutefois que la logique AETR
ne joue que dans le cadre de 1’ordre juridique de 1’Union; elle ne lui préex-
iste pas.

B. La primauté du droit primaire sur les accords internationaux de
["Union

Le second temps du raisonnement de la Cour dans 1’avis 2/15 consiste a
affirmer qu’il est impossible que les accords internationaux affectent ou
altérent le sens du droit primaire (1). Conformément au principe des
compétences d’attribution, les traités fondateurs échappent a toute modifi-
cation unilatéralement décidée par I’Union (2).

1. Une affectation impossible du droit primaire en raison de sa primauté

Le deuxieme moyen qu’utilise la Cour de justice pour écarter la thése de la
Commission européenne est lié au premier dans la mesure ou il a pour ef-
fet de singulariser le droit primaire du droit dérivé. La démarche est
cependant différente : alors qu’il était question, dans un premier temps, de
dissocier les deux normes au regard de leur auteur et de I’ordre juridique
de leur formation, le raisonnement de la Cour de justice est situé ici du
point de vue interne a 1’ordre juridique de 1’Union. En effet, I’ Assemblée
plénicre rappelle le principe de primauté du droit directement issu des
traités sur le droit dérivé, « y compris les accords conclus par I’Union avec
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des Etats tiers »34. Cette affirmation solennelle de la hiérarchie des normes
dans I’ordre juridique de 1’Union doit étre saluée, méme si elle était déja
largement admise?>. Elle permet a la Cour de justice d’ajouter que

« [...] ces actes, [...], puisent leur légitimit¢ dans les [...] traités et ne
sauraient, en revanche, exercer une influence sur le sens ou la portée des dis-
positions de ceux-ci. Lesdits accords ne sont, dés lors, pas susceptibles d’"af-
fecter" des régles de droit primaire de 1’Union ou d’"altérer la portée" de
celles-ci, au sens de Darticle 3, paragraphe 2, TFUE »%°.

Si une telle affirmation peut se comprendre, elle n’en est pas moins sur-
prenante. Compte tenu du premier argument mis en avant pour rejeter la
thése de la Commission, celui-ci peut paraitre, si ce n’est contradictoire,
du moins incohérent. En effet, la Cour de justice fait application d’une
doctrine dont elle vient de rejeter I’applicabilité. Autrement dit, a partir du
moment ou la doctrine AETR ne peut pas jouer a 1’égard du droit primaire,
était-il nécessaire de préciser que des engagements internationaux ne peu-
vent I’affecter ou en altérer la portée? Sans doute peut-on interpréter ce
deuxiéme pan du raisonnement de I’ Assemblée pléniere comme un moyen
de dire qu’en tout état de cause la thése de la Commission doit étre
écartée, et ceci indépendamment du point de vue adopté. Il reste que le
fondement de la décision de la Cour de justice sur ce point devient incer-
tain : d’une part, la portée du premier argument en ressort amoindrie
puisqu’en faisant application de la doctrine AETR a 1’égard du droit pri-
maire, méme si c’est pour 1’écarter, la Cour sous-entend implicitement
mais nécessairement que sa non applicabilité dans cette hypothése n’est
peut-étre pas indiscutable. D’autre part, I’affirmation selon laquelle des
traités ne sauraient exercer une influence sur le sens ou la portée des dis-
positions du droit primaire n’est elle-méme pas dénuée d’incertitudes.

2. L’absorption du critére d affectation par celui de I'incompatibilité

La Cour de justice invite manifestement a bien distinguer entre, d’un coté,
I’affectation et I’altération de la portée des régles communes et, de 1’autre,

34 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, point 235.

35 Arrét de la Cour du 10 mars 1998, Allemagne/Conseil, C-122/95, EU:C:1998:94.
V. aussi : J. Rideau, « Accords internationaux », Répertoire de droit européen,
Paris, Dalloz, 2011, paragraphes 579-590.

36 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, point 235.
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I’incompatibilité entre des normes internes et externes. En effet, a défaut
d’une telle distinction, 1’affirmation de 1’ Assemblée plénicre selon laque-
lle des accords internationaux ne sont « pas susceptibles d’"affecter” des
régles de droit primaire de I’Union ou d’[en] "altérer la portée" » serait
contredite par I’existence méme de la procédure d’avis issue de I’article
218, paragraphe 11, TFUE. Celle-ci vise a prévenir les situations d’incom-
patibilité entre les accords internationaux de 1’Union et le droit primaire en
subordonnant, en cas d’incompatibilité, I’entrée en vigueur des premiers a
leur modification ou a la révision des traités?’. Cette distinction s’inscrit
d’ailleurs dans la continuité de la jurisprudence antérieure dans la mesure
ou la notion d’affectation au sens de I’article 3, paragraphe 2, TFUE ne
dépend pas de I’existence d’une incompatibilité33. La Cour de justice a ef-
fectivement qualifié d’exclusive une compétence externe implicite dans
des affaires ou les régles communes et les dispositions de 1’engagement
international n’étaient pas incompatibles. L’analyse a laquelle procéde la
Cour dans ces affaires vise a déterminer si les régles communes seront
modifiées par 1’accord international. C’est ce qui explique son insistance
sur I’analyse comparée des dispositions d’ordre général, telles les défini-
tions ou le champ d’application des régles®®, et la prise en compte des
« perspectives d’évolution prévisibles » des régles communes*’. La Cour
de justice cherche ainsi a sauvegarder le fonctionnement et 1’objet des
régles communes plutdt qu’a identifier des situations d’incompatibilité en-
tre les normes en cause*!. La notion d’affectation est donc plus large que
la notion d’incompatibilité : si toute affectation n’implique pas une incom-
patibilité, I’inverse est en revanche probablement vrai. Or, en raison de la
primauté du droit primaire, si des accords internationaux peuvent étre in-

37 Ce qui, soit dit en passant, signifie que des accords internationaux peuvent bel et
bien affecter le droit primaire.

38 Avis de la Cour du 19 mars 1993, 2/91, Convention n° 170 de I'Organisation Inter-
nationale du Travail concernant la sécurité dans l'utilisation des produits chim-
iques au travail, EU:C:1993:106, points 25-26; arrét de la Cour du 4 septembre
2014, Commission/Conseil, supra note 25, point 71; arrét de la Cour du 26 novem-
bre 2014, Green Network, supra note 25, point 32.

39 V. par ex. arrét de la Cour du 4 septembre 2014, Commission/Conseil, supra note
25, points 87-98.

40 V. par ex. arrét de la Cour du 26 novembre 2014, Green Network, supra note 25,
points 61-64.

41 F. Castillo de la Torre, « The Court of Justice and External Competences after Lis-
bon: Some Reflections on the Latest Case Law », supra note 28, p. 162.
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compatibles avec ses dispositions, il ne peuvent en aucun cas exercer une
influence sur son sens ou sur la portée de ses dispositions.

Pourtant, il nous semble que la fronti¢re entre ces deux catégories de
rapports normatifs peut parfois étre trés difficile a établir. En témoignent
par exemple les affaires ou la Cour a eu a connaitre des traités bilatéraux
d’investissement de certains Etats membres*2. L’ incompatibilité qu’a con-
statée la Cour entre ces traités bilatéraux et le droit de 1’Union résultait du
fait qu’une de leurs dispositions était susceptible de porter atteinte a 1’ef-
fectivité des pouvoirs du Conseil issus directement du chapitre du traité
établissant la Communauté européenne (CE) sur les capitaux®3. Or, il est
difficile de ne pas voir dans cette situation, au-dela d’une situation d’in-
compatibilité hypothétique, un cas de figure dans lequel des accords inter-
nationaux affectent ou altérent la portée du droit primaire. Si la théorie des
compétences externes implicites exclusives dans sa branche issue de
I’arrét AETR vise notamment a sauvegarder ’effectivité et 'uniformité du
droit de I’Union, il y a bien la un cas d’affectation du droit primaire par
des accords internationaux. D’ailleurs, dans I’affaire Pringle, la Cour a
semblé admettre que des accords internationaux conclus par les Etats
membres puissent affecter les dispositions du droit primaire, en particulier
lorsque celles-ci sont attributives de compétence**. Aussi, dire de maniére
générale que des accords internationaux ne peuvent pas affecter ou altérer
le sens du droit primaire peut paraitre excessif.

Cela étant, ces quelques exemples ne sont peut-Etre pas vraiment perti-
nents. En effet, dans tous les cas, il s’agissait d’accords conclus par les
Etats membres. Or, ce que dit la Cour de justice dans 1’avis 2/15 est que
I’Union ne peut pas acquérir une compétence exclusive sur le fondement

42 Arrét de la  Cour du 3 mars 2009, Commission/Autriche,
C-205/06, EU:C:2009:118; arrét de la Cour du 3 mars 2009, Commission/ Suéde,
C-249/06, EU:C:2009:119; arrét de la Cour du 19 novembre 2009, Commission/
Finlande, C-118/07, EU:C:2009:715.

43 11 s’agit des ex-articles 57, paragraphe 2, TCE (devenu 64, paragraphes 2-3,
TFUE), 59 TCE (devenu 66 TFUE) et 60, paragraphe 1, TCE (devenu 75 et 215
TFUE). Les Etats membres en question avaient manqué & leurs obligations au titre
de I’ex-article 307, paragraphe 2, TCE (devenu article 351, paragraphe 2, TFUE)
de faire le nécessaire pour éliminer les incompatibilités entre leurs traités bi-
latéraux et le droit de I’Union.

44  Arrét de la Cour du 27 novembre 2012, Pringle, C-370/12, EU:C:2012:756, points
64-66 et 99-107. V. aussi : Conclusions de 1’ Avocat général Sharpston, supra note
20, points 355-356.
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de I’affectation du droit primaire par 1’accord envisagé. Autrement dit,
I’Union ne peut pas se trouver, seule, investie du pouvoir de conclure des
accords internationaux qui auraient incidemment pour effet de modifier le
droit primaire. Ceci pourrait en effet équivaloir a une forme déguisée de
révision des traités et serait donc en parfaite contradiction avec la
procédure prévue a cet effet a I’article 48 TUE. Sur ce point, 1’Avocat
général Sharpston s’était exprimée de manicre sans doute plus limpide que
I’ Assemblée pléniére en affirmant que

« [IP’argument de la Commission signifierait que 1’article 3, paragraphe 2,
TFUE reconnait a I’Union le droit de conclure un accord qui affecte les traités
ou en altére la portée. Or, la fonction premiére de 1’article 3, paragraphe 2,
TFUE est, comme son libell¢ I’indique clairement, de préciser la nature de la
compétence externe de 1’Union. Il ne peut pas avoir pour objet d’habiliter
I’Union a "affecter" des régles de droit primaire de 1’Union ou a "en altérer la
portée" en concluant un accord international. Le droit primaire ne peut étre
modifié qu’au prix d’une révision des traités conformément a ’article 48
TUE »®.

En définitive, il nous semble que c’est bien le principe d’attribution des
compétences, qui implique que 1’Union n’a pas le pouvoir de modifier
elle-méme la répartition des compétences, qui est au centre du raison-
nement de la Cour. En refusant de reconnaitre la nature exclusive de la
compétence de I’Union en matiére d’investissements de portefeuille sur le
fondement de la troisiéme branche de I’article 3, paragraphe 2, TFUE, la
Cour de justice a peut-étre voulu signifier que 1’Union ne pouvait utiliser
son pouvoir de s’engager conventionnellement pour modifier ses régles
fondatrices. Tout comme les accords internationaux, 1’Union « puise sa
légitimité » dans les traités*®. Elle ne saurait donc les affecter ou en altérer
la portée sans mettre en cause le principe des compétences d’attribution.

45 Conclusions de 1’ Avocat général Sharpston, supra note 20, point 354.

46 Nous faisons référence ici a la formule qu’emploie la Cour au point 235 de I’avis
2/15 selon laquelle les actes adoptés sur le fondement des traités « y compris les
accords conclus par I’Union avec des Etats tiers, puisent leur 1égitimité » dans les-
dits traités.
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1I. L’existence d’une compétence externe implicite partagée au titre des
objectifs fixés par le droit primaire

Toujours a 1’occasion de la procédure ayant abouti a I’avis 2/15, la Com-
mission soutenait, a titre subsidiaire, que 1’Union dispose en tout état de
cause d’une compétence externe implicite partagée en matiére d’in-
vestissements de portefeuille sur le fondement de 1’article 216, paragraphe
1, TFUE parce que cette compétence « [...] est nécessaire pour réaliser,
dans le cadre des politiques de 1’Union, 1’'un des objectifs visés par les
traités [...] »*7. Cet objectif est celui d’achever la libre circulation des cap-
itaux entre I’Union et les Etats tiers. La Cour de justice donne raison 4 la
Commission sur ce point*® en apportant deux précisions importantes a la
théorie des compétences externes implicites partagées. D une part, le lien
nécessaire avec l’existence d’une compétence interne est vraisemblable-
ment assoupli puisque la Cour de justice fonde essentiellement son raison-
nement sur 1’article 63 TFUE, qui n’attribue aucune compétence norma-
tive a I’Union (A). D’autre part, ’appréciation de la nécessité n’est plus
une prérogative exclusive du législateur européen et peut ressortir égale-
ment de la compétence de la Cour de justice (B).

A. L’élargissement des fondements internes possibles de la compétence
externe implicite partagée

Apres avoir procédé a un rappel de la signification des compétences ex-
ternes implicites par nécessité (1), nous montrerons que 1’avis 2/15 ouvre
peut-&tre la voie a un élargissement des fondements internes possibles des
compétences externes implicites partagées (2).

1. Rappel de la signification des compétences externes implicites par
nécessite

Pour que I’Union puisse revendiquer 1’existence d’une compétence ex-
terne implicite non-exclusive sur le fondement de la deuxiéme branche de
I’article 216, paragraphe 1, TFUE, il faut qu’elle dispose d’une

47 Conclusions de 1’ Avocat général Sharpston, supra note 20, point 278.
48 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, point 239.
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compétence interne correspondante. [’analyse de la jurisprudence de la
Cour, aussi bien antérieure que postérieure a I’entrée en vigueur du traité
de Lisbonne en atteste®. Dans cette logique qui tire ses origines de I’avis
1/76%, le pouvoir implicite de conclure des accords internationaux dont
dispose 1’Union résulte du lien nécessaire entre I’exercice de la
compétence interne et la conclusion d’un accord international : c’est parce
que I’exercice de cette compétence interne nécessite que soit conclu un ac-
cord international que ce pouvoir est reconnu. Cela étant assez bien admis,
il est quelque peu surprenant de voir la Commission affirmer que 1’appli-
cation de cette branche de ’article 216, paragraphe 1, TFUE ne dépend
pas de I’existence d’une compétence interne’!. Selon la logique de la
Commission, tout objectif de I’Union inscrit dans les traités donnerait au-
tomatiquement naissance a une compétence externe implicite non exclu-
sive. Poussé a son terme, et au vu des objectifs trés généraux que poursuit
I’Union®2, ce raisonnement conduirait 4 faire de I’article 216, paragraphe
1, TFUE une clause générale de compétence en matiére d’action
extérieure. Chose que, précisément, elle ne semble pas étre si I’on prend
en compte l’insistance avec laquelle les Etats membres rappellent le
principe des compétences d’attribution dans les Traités.

La Commission pouvait sans doute s’appuyer sur les incertitudes qui
existent en matiére de compétences externes implicites non exclusives™? et
sur celles qui découlent de la rédaction de I’article 216, paragraphe 1,

49 Avis de la Cour du 19 mars 1993, 2/91, supra note 39, point 7; Avis de la Cour du
28 mars 1996, 2/94, supra note 5, points 26-30; Avis de la Cour du 14 octobre
2014, 1/13, supra note 28, point 67. V. aussi : V. Michel, « Les objectifs de la poli-
tique juridique extérieure de I’Union européenne », in M. Benlolo-Carabot, U.
Candas, E. Cujo (dir.), Union européenne et droit international — Mélanges en
I’honneur de Patrick Daillier, Paris, Pedone, 2012, p. 35-52, spéc. p. 45; E. Nefra-
mi, supra note 26, p. 67.

50 Avis de la Cour du 26 avril 1977, 1/76, Projet d'accord relatif a l'institution d'un
Fonds européen d'immobilisation de la navigation intérieure, EU:C:1977:63,
points 3-4. Arrét de la Cour du 14 juillet 1976, Cornelis Kramer e.a., 3, 4 & 6/76,
EU:C:1976:114, points 16-33.

51 Conclusions de I’ Avocat général Sharpston, supra note 20, point 364.

52 Articles 3 et 21 TUE.

53 M. Klamert, N. Maydell, « Lost in Exclusivity: Implied Non-exclusive External
Competences in Community Law », European Foreign Affairs Review, vol. 13, n°
4/2008, p. 493.
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TFUE>*. En effet, dans la logique de I’avis 1/76, I’existence de la
compétence interne est nécessaire pour que soit reconnue une compétence
externe implicite de nature exclusive. Or, cette nécessité doit-elle étre in-
terprétée de maniere aussi stricte s’il s’agit d’une compétence externe im-
plicite non exclusive? La jurisprudence de la Cour de justice ne permet
pas de l’affirmer avec certitude. En outre, la rédaction de I’article 216,
paragraphe 1, TFUE, en comparaison notamment avec celle de I’article 3,
paragraphe 2, TFUE, laisse penser que le test a appliquer pour reconnaitre
I’existence d’une compétence externe implicite non exclusive est moins
strict que lorsqu’il est question d’une compétence de nature exclusive. A
cet égard, le professeur Marise Cremona a notamment souligné> que le
lien interne / externe avait été brisé¢ dans le cadre de I’article 216, para-
graphe 1, TFUE qui, rappelons-le dispose que « [I]’Union peut conclure
un accord avec un ou plusieurs pays tiers ou organisations internationales
[...] lorsque la conclusion d’un accord, soit est nécessaire pour réaliser,
dans le cadre des politiques de 1’Union, 1’'un des objectifs visés par les
traités [...] ». Une comparaison avec l’article 3, paragraphe 2, TFUE
laisse a ce titre supposer que 1’existence d’une compétence interne n’est
peut-&tre pas aussi impérieuse dans le cadre de ’article 216, paragraphe 1,
TFUE, si par compétence interne il s’agit d’un pouvoir de décision ou
d’une compétence normative interne, pour reprendre la classification des
compétences établie par les professeurs Vlad Constantinesco et Valérie
Michel®6. L’article 3, paragraphe 2, TFUE énonce en effet que « [1]’Union
dispose également d’une compétence exclusive pour la conclusion d’un
accord international lorsque cette conclusion [...] est nécessaire pour lui
permettre d’exercer sa compétence interne [...] ». Cette formule indique
clairement que 1’exclusivité de la compétence externe ne peut advenir
dans cette hypothése que si I’exercice d’une compétence interne en
dépend entierement, c’est-a-dire que la compétence interne ne peut pas

54 M. Cremona, « Defining Competence in EU External Relations: Lessons from the
Treaty Reform Process », in A. Dashwood, M. Maresceau (dir.), Law and Practice
of EU External Relations: Salient Features of a Changing Landscape, Cambridge,
Cambridge University Press, 2008, p. 34.

55 M. Cremona, « EU External Relations: Unity and Conferral of Powers », in L.
Azoulai (dir.), The Question of Competence in the European Union, Oxford, Ox-
ford University Press, 2014, p. 65, spéc. p. 73. V. la contribution de Marise Cre-
mona dans cet ouvrage.

56 V. Constantinesco, V. Michel, « Compétences de I’Union européenne », Répertoire
de droit européen, Paris, Dalloz, 2013, paragraphe 107.
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étre exercée faute d’une compétence externe exclusive correspondante.
L’article 216, paragraphe 1, TFUE semble plus souple a cet égard parce
que plus vague sur I’identification du fondement interne de la compétence
externe.

2. Le champ d’application du droit de [’Union en tant que fondement de
la compétence externe

La volonté de la Commission d’assouplir le lien entre les compétences in-
ternes et externes a peut-étre porté ses fruits. L’existence d’une
compétence interne s’entend a priori comme [’existence d’une
compétence normative interne, c’est-a-dire d’une disposition dans les
traités sur le fondement de laquelle les institutions de 1’Union peuvent
adopter du droit dérivé’’. Or, cette interprétation traditionnelle de la doc-
trine des compétences implicites dans sa branche issue de ’avis 1/76 est
aujourd’hui peut-étre dépassée puisque la Cour a décidé de suivre son Av-
ocat général®® qui soutenait que si la nécessité de I’existence d’une
compétence interne ne saurait &tre contestée, il convenait cependant de ne
pas limiter la signification de cette compétence interne & un pouvoir de
décision, a une compétence normative. Selon 1’Avocat général Sharpston,
la compétence interne n’est pas synonyme de base juridique pour I’adop-
tion de droit dérivé. La compétence interne devrait plutot s’entendre dans
le cadre de D’article 216, paragraphe 1, TFUE comme étant équivalente au
champ d’application du droit de I’'Union. En effet,

« [...] le deuxiéme cas de figure visé a I’article 216, paragraphe 1, TFUE

n’est pertinent que si 1’Union européenne dispose d’une compétence interne.
A ces fins, une matiére doit relever du champ d’application du droit de

57 Précisons que, dans le cadre de cette deuxieme branche de I’article 216, para-
graphe 1, TFUE, il n’est nullement nécessaire que du droit dérivé ait été préalable-
ment adopté. Pour une prise de position récente trés nette de la Cour a cet égard, v.
arrét de la Cour du 5 décembre 2017, Allemagne/ Conseil, supra note 5, point
52 : « La compétence externe de 1’Union dans ce deuxiéme cas de figure n’est pas,
[...], assortie d’une condition relative a 1’adoption préalable de régles de I’Union
susceptibles d’étre affectées ». V. aussi, id., points 62-69.

58 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, points 240-242.
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I’Union et, donc, de la compétence de celle-ci. Il n’est pas nécessaire que
I’Union européenne soit compétente a adopter des régles de droit dérivé »°,

La nuance est importante puisqu’il n’existe pas de concordance parfaite
entre les compétences normatives de 1’Union et le champ d’application du
droit de I’Union, le second étant plus large que les premiéres comme 1’ont
démontré notamment les professeurs Loic Azoulai®® et Eleftheria Nefra-
mi‘!. En ’espéce, cela est le cas pour I’ Avocat général puisque ’article 63
TFUE (auquel elle ajoute, a titre complémentaire, les articles 114 et 352
TFUE), qui n’est pas une base juridique pour 1’adoption de droit dérivé,
est néanmoins interprété comme une disposition octroyant une
compétence a I’Union en maticre de libéralisation et de protection des in-
vestissements®2. Sur ce point, la position de la Cour de justice est cepen-
dant moins claire. Tout en parvenant au méme résultat que 1’Avocat
général, la Cour de justice choisit de faire référence, non pas seulement a
I’article 63 TFUE, mais au titre IV de la troisiéme partie du TFUE qui
« [...] reléve de la compétence partagée entre 1’Union et les Etats mem-
bres, au titre de l’article 4, paragraphe 2, sous a), TFUE, relative au
marché intérieur »%3. Certes, Iarticle 63 TFUE fait partie de ce titre IV et
la Cour y fait explicitement référence au point précédent de son avis.
Toutefois, en liant sa décision non pas uniquement a cette dernic¢re dispo-
sition, mais a un ensemble de dispositions dont certaines sont incon-
testablement attributives de compétences normatives®, la Cour de justice
est peut-étre plus réticente a adopter pleinement la position exprimée par
son Avocat général. A 1’avenir, I’examen de la jurisprudence relative a la

59 Conclusions de I’Avocat général Sharpston, supra note 20, point 365. L’ Avocat
général ajoute en note de base de page que « [l]Jorsqu’une matiere est couverte par
des régles du traité, elle reléve de la compétence de I’Union. L article 4, para-
graphe 2, sous a), TFUE dispose ainsi que 1’Union a une "compétence partagée"
dans le domaine principal du marché intérieur ».

60 L. Azoulai, « Introduction: The Question of Competence », in L. Azoulai (dir.),
supra note 56, p. 1; L. Azoulai, « La formule des compétences retenues des Etats
membres devant la Cour de justice de 1’Union européenne », in E. Neframi (dir.),
Objectifs et compétences dans 1’Union européenne, Bruxelles, Bruylant, 2013, p.
341.

61 E. Neframi, « Within the Scope of European Union Law: Beyond the Principle of
Conferral? », in J. Van der Walt, J. Ellsworth (dir.), Constitutional Sovereignty and
Social Solidarity in Europe, Baden Baden, Nomos, 2015, p. 69-107.

62 Conclusions de I’ Avocat général Sharpston, supra note 20, points 367-368.

63 Auvis de la Cour du 16 mai 2017, 2/15, supra note 1, point 241.

64 En matiére de mouvements de capitaux, v. article 64, paragraphes 2 et 3, TFUE.
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deuxiéme branche de ’article 216, paragraphe 1, TFUE sera donc néces-
saire pour savoir si le fondement interne de la compétence externe im-
plicite non exclusive doit nécessairement étre une compétence normative.
A cet égard, I’arrét rendu en Grande chambre le 5 décembre 2017 dans
I’affaire Allemagne / Conseil va plutdt dans le sens d’une approche restric-
tive consistant a fonder la compétence externe implicite sur une
compétence normative interne®. On ne saurait toutefois en tirer de conclu-
sions générales dans la mesure ou la possibilité dun autre fondement in-
terne n’était pas discutée.

B. Le critére de nécessité : entre appréciation juridictionnelle de
[existence d’une compétence externe et controle politique sur son
exercice

Le dernier élément sur lequel il faut insister est I’appréciation de la néces-
sité. En effet, il ne suffit pas qu’une compétence interne existe, aussi large
que soit définie la notion de compétence interne pour les besoins de 1’arti-
cle 216, paragraphe 1, TFUE®. Encore faut-il que la conclusion de I’ac-
cord international soit nécessaire a la réalisation d’un des objectifs de
I’Union fixés par les traités. Sur ce point, la rédaction de I’article 216,
paragraphe 1, TFUE laisse sous entendre que le lien entre la compétence
interne et I’objectif visé n’a pas a étre direct. Autrement dit, I’Union peut
poursuivre la réalisation d’un objectif autre que 1’objectif sectoriel 1ié a la
compétence interne en cause®’. Ainsi, les objectifs transversaux de
I’Union ainsi que ses objectifs généraux d’action extérieure pourraient,
semble-t-il, justifier la reconnaissance du pouvoir de conclure un accord
international dés lors qu’une compétence interne a été identifiée. Le re-
cours au champ d’application du droit de 1’Union devrait d’ailleurs fa-
ciliter cette déconnexion. Dans 1’avis 2/15, la déconnexion entre la
compétence interne et 1’objectif poursuivi n’est pas opérée. En effet, la

65 Arrét de la Cour du 5 décembre 2017, Allemagne/ Conseil, supra note 5, points
56-60.

66 Certains auteurs soutiennent toutefois la thése d’un parallélisme général en vertu
duquel toute compétence interne donne ipso facto lieu a une compétence externe
implicite non-exclusive. V. P. Eeckhout, EU External Relations Law, Oxford, Ox-
ford University Press, 2011, p. 99.

67 M. Cremona, « Defining Competence in EU External Relations », supra note 55,
p. 34.
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Cour de justice considére que I’objectif qui justifie la compétence externe
implicite non exclusive est celui d’assurer pleinement la libre circulation
des capitaux®8. Il s’agit donc de 1’objectif qui correspond a la compétence
interne de référence®®. Le raisonnement est le suivant : pour que la libre
circulation des capitaux soit achevée, il est nécessaire de conclure des ac-
cords internationaux avec des Etats tiers pour obtenir des engagements de
leur part en la matiére et établir ainsi une réciprocité avec 1’engagement
unilatéral consenti par I’Union en vertu de I’article 63 TFUE. Cette pos-
ition de I’ Assemblée pléniére pose deux questions fondamentales, & savoir
comment est appréciée la nécessité (1) et, surtout, qui doit ’apprécier (2).

1. Les criteres de la nécessité

Dans les deux seules affaires dans lesquelles la nécessité a été reconnue,
Pavis 1/7670 et I’arrét Cornelis Kramer e.a.’!, cette nécessité résultait de la
nature des choses”. C’est d’ailleurs sans doute pourquoi la Cour de justice
considéra a I’époque que la compétence externe implicite de 1’Union était
exclusive parce que nécessaire a I’exercice méme de ses compétences in-
ternes, c’est-a-dire a I’effet utile des dispositions des traités attributives de
ces compétences normatives internes (ce qui correspond a la rédaction
actuelle de ’article 3, paragraphe 2, TFUE). Le caractére assez exception-
nel de la reconnaissance de cette compétence externe implicite par néces-
sité a été établi plus tard, notamment dans I’avis 1/9473 et dans les arréts
dits de ciel ouvert’. Or, la Cour ne s’est jamais vraiment prononcée sur la
méthode a employer pour identifier cette nécessité. Cela peut s’expliquer
par la volonté de ne pas interférer avec le pouvoir du législateur eu-

68 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, point 240.

69 Sous réserve de I’ambiguité de la position de la Cour que nous venons d’évoquer
dans le paragraphe précédent.

70 Avis de la Cour du 26 avril 1977, 1/76, supra note 51.

71 Arrét de la Cour du 14 juillet 1976, Cornelis Kramer e.a., supra note 51.

72 V. Michel, « Les compétences externes implicites : continuité jurisprudentielle et
clarification méthodologique », supra note 26. V. aussi, avis de la Cour du 15
novembre 1994, 1/94, supra note 26, point 85.

73 Avis de la Cour du 15 novembre 1994, 1/94, supra note 26, points 85-86 et 100.

74 V. par ex. : arrét de la Cour du 5 novembre 2002, Commission/Danemark,
C-467/98, EU:C:2002:625, points 54-64.
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ropéen’. La doctrine a quant a elle envisagé la création d’un test de facili-
tation pour que soit reconnue 1’existence d’une compétence externe im-
plicite non exclusive’®.

Sur ce point, I’examen des conclusions de certains Avocats généraux
dans le cadre de quelques affaires récentes indique que la nécessité, au
sens de I’article 216, paragraphe 1, TFUE, pourrait dépendre de 1’exis-
tence d’un lien étroit, spécifique, direct, entre 1’accord international et la
politique de I’Union. Elle revétirait, dés lors, dans cette hypothése, un car-
actére moins exceptionnel. Si I’on suit cette thése, la nécessité pourrait
alors reposer sur des critéres objectifs susceptibles, au moins dans une cer-
taine mesure, d’un contrdle juridictionnel.

Ainsi, dans ses conclusions sur 1’affaire relative aux services a accés
conditionnel, 1’Avocat général Kokott cherche d’abord a établir la finalité
principale de ’accord et, ensuite, a en évaluer les répercussions sur le
marché intérieur. Considérant celles-ci comme étant insuffisantes parce
que I’établissement et le fonctionnement du marché intérieur ne seraient
pas améliorés par I’application de 1’accord international en cause et en rai-
son de I’absence d’incidence directe de cet accord sur le marché intérieur,
I’Avocat général considére que les conditions de I’application de 1’article
114 TFUE lu conjointement avec ’article 216, paragraphe 1, TFUE ne
sont pas réunies’’. De méme, dans ses conclusions pour ’affaire relative a
la piraterie au large de la Somalie, I’Avocat général Kokott rejette une
nouvelle fois I’application de 1’article 216, paragraphe 1, TFUE en tant
qu’il permettrait a I’'Union de conclure un accord international organisant
la dimension externe de I’Espace de liberté, de sécurité et de justice (ci-
aprés « ELSJ »). Faute de « lien suffisant » avec I’ELSJ ou de « lien
spécifique avec la sécurité de I’Union », I’accord en question reléve bien
selon elle des bases juridiques de la politique étrangére et de sécurité com-
mune’8. L’Avocat général Mengozzi procéde a une analyse similaire dans
ses conclusions présentées a 1’occasion de la procédure d’avis portant sur

75 1bid. V. infra sous 2.

76 A. Dashwood, « The Attribution of External Relations Competence », in A. Dash-
wood, C. Hillion (dir.), The General Law of E.C. External Relations, Londres,
Sweet & Maxwell, 2000, p. 115; M. Klamert, N. Maydell, supra note 54, p. 493.

77 Conclusions de 1I’Avocat général Kokott présentées le 27 juin 2013, Commission/
Conseil, C-137/12, EU:C:2013:441, points 42-46 et 58.

78 Conclusions de 1’Avocat général Juliane Kokott présentées le 28 octobre 2015,
Parlement/Conseil, C-263/14, EU:C:2015:729, points 64-65 et 67. V. aussi les
chapitres de Marise Cremona et de Mauro Gatti dans cet ouvrage.
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I’accord entre le Canada et I’Union européenne relatif au transfert et au
traitement de données des dossiers passagers. Selon lui, « [...] si la con-
struction de ’ELSJ peut nécessiter une action extérieure de la part de
I’Union, il faut, pour qu’un accord puisse étre considéré comme relevant
de ’ELSJ, qu’il présente un lien étroit avec la liberté, la sécurité et la jus-
tice au sein de 1’Union, ¢’est-a-dire un lien direct entre la finalité de sécu-
rité intérieure de 1’Union et la coopération policicre et/ou judiciaire qui est
développée a I’extérieur de I’Union »7°. Aussi, il invite la Cour de justice
a « consacrer quelques développements a cette question dans 1’avis qu’elle
est appelée a rendre »®0. Enfin, dans ses conclusions pour I’avis 2/15,
I’Avocat général Sharpston utilise & de nombreuses reprises I’article 216,
paragraphe 1, TFUE lorsque les conditions d’application de D’article 3,
paragraphe 2, TFUE ne sont pas réunies®l. S’agissant, par exemple, du
secteur des transports maritimes, des transports par voies et plans d’eau
navigables et des transports aériens, 1’ Avocat général considére que 1’ob-
tention d’engagements réciproques de la part des Etats tiers est nécessaire
pour atteindre les objectifs du titre VI de la troisiéme partie du TFUE con-
cernant la politique des transports de 1’'Union et que, deés lors, une
compétence externe implicite partagée existes2,

Dans ses conclusions présentées le 24 avril 2017 a ’occasion d’une af-
faire opposant I’Allemagne au Conseil, 1’Avocat général Szpunar se
penche quant a lui spécifiquement sur la question des critéres permettant
d’identifier la nécessité d’une compétence externe de 1’Union au sens de
I’article 216, paragraphe 1, TFUE. Aprés avoir rattaché le domaine
matériel des régles de droit international en cause a une politique de
I’Union — en l'occurrence celle des transports et, plus largement, le
marché intérieur®3 —, 1’ Avocat général Szpunar considére que la nécessité
doit s’interpréter largement dans le cadre de I’article 216, paragraphe 1,

79 Conclusions de 1’Avocat général Mengozzi présentées le 8 septembre 2016, avis
1/15, EU:C:2016:656, point 102. V. au point 115 des mémes conclusions, pour un
raisonnement similaire en mati¢re de protection des données personnelles.

80 Id., points 98 et s. et 115 et s.

81 Conclusions de I’Avocat général Sharpston, supra note 20, points 243, 246, 251,
407, 456 et 502.

82 Id., points 243, 246 et 251.

83 Conclusions de I’ Avocat général Szpunar présentées le 24 avril 2017, Allemagne /
Conseil, C-600/14, EU:C:2017:296, points 98-100.
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TFUE® et laisser ainsi un large pouvoir d’appréciation aux institutions
politiques de 1’Union pour décider de son existence®’. Ainsi, « [...] le
critere de la nécessité constitue un critére qui sert avant tout a exclure une
compétence externe de 1’Union dans les cas ou I’action externe de 1’Union
ne permet pas d’atteindre les objectifs du traité FUE »%¢. Autrement dit, la
nécessité deviendrait ici une simple non inutilité. Dés lors que la politique
de I’Union a une dimension externe — et 1’on peut se demander comment
cette dimension externe doit elle-méme s’apprécier —, 1’article 216, para-
graphe 1, TFUE fonderait automatiquement 1’existence d’une compétence
externe non exclusive correspondante, créant ainsi un parallélisme presque
systématique entre les compétences internes et les compétences externes.
La position de I’Avocat général implique ainsi une extension significative
de la portée de ’article 216, paragraphe 1, TFUE, au-dela, selon nous, de
ce que le principe des compétences d’attribution est en mesure d’autoriser.
Cette position audacieuse est certes soumise, au terme de son raison-
nement, a la double limite constituée par 1’obligation de motivation, d’une
part, et par le respect du principe de subsidiarité, d’autre part®’. Ces lim-
ites relévent cependant du domaine de I’exercice des compétences eu-
ropéennes et non de celui de leur existence.

2. L’appréciation de la nécessité

La Cour de justice ne s’est pas prononcée sur la question de la nécessité
dans le cadre de I’article 216, paragraphe 1, TFUE dans les affaires rela-
tives aux services a accés conditionnel®3, 4 la piraterie® et au projet d’ac-
cord entre le Canada et I’Union relatif au transfert des données des

84 Id., point 101. A la différence, ajoute 1’ Avocat général, de la nécessité au sens de
I’article 3, paragraphe 2, TFUE qui devrait étre interprétée de maniére plus restric-
tive puisqu’elle traite de la nature exclusive d’une compétence.

85 Id., point 101. Bien qu’il s’agisse de principes relatifs a I’exercice des
compétences de 1’Union et non a leur existence, 1’ Avocat général ajoute que « [l]e
critére de la nécessité pourrait méme étre vu comme une simple confirmation a
caractére déclaratoire des principes de subsidiarité et de proportionnalité ».

86 Id., point 102.

87 Id., points 116-118.

88 Arrét de la Cour du 22 octobre 2013, Commission/Conseil, supra note 10.

89 Arrét de la Cour du 14 juin 2016, Parlement/Conseil, C-263/14, EU:C:2016:435.
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dossiers de passagers aériens?. Le fait qu’elle ait accepté de le faire dans
I’avis relatif a 1’accord de libre-échange avec Singapour et dans I’affaire
Allemagne/ Conseil doit selon nous étre souligné. En effet, dans les af-
faires relatives aux accords dits ciel ouvert, elle semblait s’en remettre —
conformément aux conclusions de I’Avocat général Tizzano®!- aux
procédures internes de décisions, et donc au pouvoir politique®2.
Autrement dit, si les institutions du triangle institutionnel, et en particulier
le Conseil, n’avaient pas jugé I’accord international nécessaire, cette déci-
sion politique s’imposait a elle. La Cour de justice y faisait alors preuve
d’une certaine retenue en refusant de juger elle-méme de la nécessité de
I’accord international®. L’ Avocat général Tizzano mettait en garde contre
une telle affirmation de compétence de la part de 1’organe judiciaire en af-
firmant qu’

« [o]n pourra débattre, éventuellement méme au niveau judiciaire, du point de
savoir si I’appréciation de la "nécessité" d’un accord a été concrétement ex-
ercée (ou omise) de maniére légale ou non; mais on ne peut certes échapper
au fait que les organes habilités a y procéder et les modalités y afférentes
doivent étre ceux qu’indique le traité. Autrement, nous le répétons, on risque
d’introduire (ou, pire, d’attribuer a la Cour I’intention d’avoir voulu intro-

duire) des ¢éléments d’insécurité, voire d’arbitraire, dans la répartition des

90 Avis de la Cour du 26 juillet 2017, 1/15, supra note 1.

91 Conclusions de I’Avocat général Tizzano présentées le 31 janvier 2002, Commis-
sion / Royaume-Uni de Grande-Bretagne et d’Irlande du Nord e.a., C-466/98 e.a.,
EU:C:2002:63, points 46-58. Au point 52 de ses conclusions I’ Avocat général af-
firme que « [p]our notre part, il nous semble au contraire qu’il y a lieu d’induire de
cette jurisprudence, mais surtout de la logique méme du systéme, que la constata-
tion de la "nécessité" d’un accord ne saurait faire abstraction de 1’appréciation
spécifique des institutions compétentes et des procédures prescrites selon le cas, et
ce n’est qu’a la suite de cette évaluation concréte et en bonne et due forme que
peut émerger le caractére exclusif de la compétence communautaire. Plus
précisément, nous estimons que la nécessité de ’accord doit étre constatée selon la
procédure prescrite pour exercer la compétence interne paralléle lorsque celle-ci
est déja prévue et, si elle ne 1’est pas, selon la procédure prévue a I’article 235 du
traité ».

92 Arrét de la Cour du 5 novembre 2002, Commission/Danemark, supra note 75,
points 54-64.

93 R. Post, « Constructing the European Polity: ERTA and the Open Skies Judg-
ments », in M. Poiares Maduro, L. Azoulai (dir.), The Past and Future of EU Law:
The Classics of EU Law Revisited on the 50th Anniversary of the Rome Treaty,
Oxford, Hart Publishing, 2010, p. 234.
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compétences entre la Communauté et les Etats membres, ainsi que d’altérer
les procédures et les équilibres interinstitutionnels établis par le traité »°4.

En acceptant de juger elle-méme de la nécessité d’un accord international
pour atteindre 1’objectif fixé par ’article 63 TFUE et la politique com-
mune des transports, 1’Assemblée pléniére fait donc preuve d’innovation.
Aussi, I’on ne peut que regretter le caractére trés succinct des développe-
ments consacrés a cet approfondissement de la portée des compétences ex-
ternes implicites. Dans 1’avis 2/15, la Cour de justice se contente d’af-
firmer que la pleine liberté de circulation des capitaux est un objectif fixé
par le TFUE et que seule la conclusion d’accords internationaux permet de
rendre opposable une telle régle aux Etats tiers, qui lie déja tous les Etats
membres en vertu de I’article 63 TFUE. Une compétence externe est donc
nécessaire pour réaliser un des objectifs fixés par les traités®>. Dans I’af-
faire Allemagne/ Conseil, la Cour se justifie davantage. Aprés avoir in-
diqué que 1’établissement de régles uniformes sur le droit privé des con-
trats de transport ferroviaire international relevait bien d’une politique des
transports de ’Union — et la Grande chambre prend soin de préciser que
ceci a été admis par I’ensemble des parties?® —, elle avance deux argu-
ments au soutien de la nécessité de la compétence externe de 1’Union.
D’une part, les régles communes que 1’Union peut adopter lors de la mise
en ccuvre de ses compétences internes en matiére de transport peuvent
concerner des Etats tiers. Il s’agit donc d’une politique européenne qui
présente, presque intrinséquement, une dimension externe®’. D’autre part,
étant donné que la décision attaquée par le recours en annulation de I’ Alle-

94 Conclusions de I’ Avocat général Tizzano, supra note 92, point 53.

95 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, points 239-242. Cela étant, la
compétence externe implicite non exclusive qu’établit la Cour porte sur la protec-
tion des investissements de portefeuille. Or, il n’elit pas été inintéressant que la
Cour justifie son choix de faire du titre IV de la troisiéme partie du TFUE le
fondement interne d’une telle compétence externe. En effet, sauf a avoir une con-
ception trés extensive de la nécessité, il n’est pas évident que des engagements de
protection des investissements de portefeuille soient nécessaire pour réaliser 1’ob-
jectif de libre circulation des capitaux.

96 Arrét de la Cour du 5 décembre 2017, Allemagne / Conseil, supra note 5, point 56.

97 Id., point 59. Faisant notamment référence aux points 26 et 27 de son arrét AETR,
la Cour de justice affirme que ’article 91, paragraphe 1, a, TFUE, relatif aux
transports internationaux exécutés au départ ou a destination du territoire d’un Etat
membre, ou traversant le territoire d’un ou de plusieurs Etats membres, « [...] con-
cerne également, pour la partie du trajet située sur le territoire de 1’Union, les
transports en provenance ou 4 destination des Etats tiers[,] [...] suppose donc que
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magne participe a 1’élaboration de normes harmonisées au niveau interna-
tional, normes qui peuvent avoir un impact direct sur la définition de la
politique de 1’Union et sur les régles applicables dans le marché
intérieur®®, une prise de position de I’Union peut étre considérée comme
nécessaire®. Un double constat s’impose donc a la suite de ’évocation de
ces deux exemples : d’une part, la Cour de justice est bel et bien en
mesure de décider par elle-méme de I’existence d’une compétence de
I’Union sur la base de la seule interprétation des objectifs fixés par le droit
primaire. D’autre part, le critére de la nécessité est apprécié de maniére
trés souple par la Cour qui procede ici davantage par affirmation que par
démonstration.

La détermination de I’existence d’une compétence externe implicite
non exclusive est ainsi facilitée. Elle peut en outre échapper au controle
des institutions politiques et, in fine, des Etats membres. Ce qui ne veut
cependant pas dire que ceux-ci perdent toute maitrise de ces compétences
externes implicites non exclusives. Une derniére remarque doit en effet
étre faite sur ce point. Que la Cour de justice reconnaisse 1’existence d’une
compétence externe implicite non exclusive en jugeant, elle-méme, de la
nécessité pour I’Union de conclure un accord international ne signifie pas
que I’Union puisse ensuite automatiquement exercer cette compétence.
Cela ne signifie a priori qu’une seule chose : 1’Union dispose d’une
compétence externe implicite non exclusive et 1’accord international n’a
pas a étre obligatoirement conclu sous forme mixte. En revanche, le choix

la compétence de 1’Union s’étende a des relations relevant du droit international,
[et] implique, dés lors, dans le domaine visé, la nécessité d’accords avec les Etats
tiers intéressés ».

98 Dans le cadre de ses développements consacrés a 1’obligation de motivation, la
Cour indique a ce sujet que « [...] le Conseil a suffisamment motivé la décision
attaquée au regard du critére de nécessité prévu par le deuxieme cas de figure visé
a Dlarticle 216, paragraphe 1, TFUE, eu égard également au fait que la motivation
requise par ce deuxiéme cas de figure est différente de celle requise par 1’article 3,
paragraphe 2, TFUE. En effet, les premiére et troisiéme phrases du considérant 11
de la décision attaquée, lues en combinaison avec les motifs, [...], de I’énoncé des
positions établies au nom de 1’Union sur les points 4, 5, 7 et 12 de I’ordre du jour
de la 25° session de la commission de révision de I’OTIF dans 1’annexe de ladite
décision mettent en évidence la nécessité de veiller a ce que soit assurée la
cohérence entre les regles du droit international en matiere de transport interna-
tional ferroviaire et le droit de 1’Union et, partant, la nécessité d’une action externe
de I’Union a cette fin ». Id., points 87-88.

99 Id., point 60.
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d’exercer une telle compétence est en définitive une décision politique que
maitrise le Conseil, dans le respect toutefois de 1’obligation de motivation
des actes produisant des effets juridiques!%. Cette position, pourtant assez
largement admise!?!, avait toutefois été remise en cause par la Cour de
justice dans I’avis 2/15. En affirmant que 1’Union ne peut pas approuver
seule la section A du chapitre 9 de ’accord de libre-échange avec Sin-
gapour parce que sa compétence en matiére d’investissements de porte-
feuille est partagée!92, I’ Assemblée pléniére de la Cour de justice imposait
la mixité des lors que I’Union n’était pas exclusivement compétente pour
I’ensemble des dispositions de I’accord. Par cette affirmation, la Cour de
justice alignait les effets juridiques des compétences partagées sur ceux
des compétences retenues par les Etats membres en exigeant, dans les
deux cas, la mixité des engagements internationaux de I’Union. Il est en
effet frappant de constater que la Cour de justice parvient a la méme con-
clusion au sujet des compétences de I’Union en matiére de réglement des
différends entre investisseurs et Etats alors que la compétence qui fait
défaut a I’Union dans cette seconde hypothése reléve selon toute vraisem-
blance des compétences que retiennent les Etats membres!?3. Une telle
confusion, regrettable dans le cadre d’un avis dont I’'unique objet était de
clarifier la répartition des compétences entre I’Union et les Etats membres,
a semble-t-il été rectifiée. La Cour de justice est revenue sur sa position en
s’expliquant, de maniére incidente, dans son arrét rendu en Grande cham-

100 Article 296 TFUE. Voir : Arrét de la Cour du 5 décembre 2017, Allemagne / Con-
seil, supra note 5, points 79-80.

101 Conclusions de I’ Avocat général Wahl, présentées le 8 septembre 2016, avis 3/15,
EU:C:2016:657, points 119-123; Conclusions de 1’Avocat général Sharpston,
supra note 20, points 73-75. V. aussi : L. Ankersmit, « Opinion 2/15 and the Fu-
ture of Mixity and ISDS », European Law Blog, 18 mai 2017; F. Castillo de la
Torre, supra note 28, p. 180; F. Erlbacher, supra note 18, p. 35; D. Kleimann, G.
Kubek, « The Singapore Opinion or the End of Mixity as We Know It », Verfas-
sungsblog — On Matters Constitutional, 23 mai 2017; D. Thym, « Mixity after
Opinion 2/15: Judicial Confusion over Shared Competences », Verfassungsblog —
On matters Constitutional, 31 mai 2017.

102 Avis de la Cour du 16 mai 2017, 2/15, supra note 1, point 244.

103 Id., points 292-293 : « [...] un tel régime [de réglement des différends], qui sous-
trait des différends a la compétence juridictionnelle des Etats membres, ne saurait
revétir un caractére purement auxiliaire [...] et ne saurait, dés lors, étre instauré
sans le consentement de ceux-ci. Il en résulte que I’approbation de la section B
du chapitre 9 de 1’accord envisagé reléve non pas de la compétence exclusive de
1’Union, mais d’une compétence partagée entre I’Union et les Etats membres ».
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bre le 5 décembre 2017 dans I’affaire Allemagne/ Conseil. Elle y justifie
en effet sa prise de position dans 1’avis 2/15 en indiquant s’étre « [...]
bornée a prendre acte de I’impossibilité, mise en avant par le Conseil au
cours de la procédure relative a cet avis, de recueillir en son sein la ma-
jorité requise pour que 1’Union puisse exercer seule la compétence externe
qu’elle partage avec les Etats membres en la matiére »!04. Si cette mise au
point peut rassurer en ce qu’elle rétablit la distinction (doctrinale) entre
mixité obligatoire et mixité facultative!9>, la démarche empruntée par la
Cour est en revanche plus originale.

104 Arrét de la Cour du 5 décembre 2017, Allemagne/ Conseil, supra note 5, point
68.
105 V. le chapitre de Merijn Chamon dans cet ouvrage.
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Recent Tendencies in the Separation of Powers in EU Foreign
Relations: An Essay

Pieter Jan Kuijper

1L The Development of the Place of Foreign Affairs in Western
Democracies Outlined

When analysing the constitutional systems of nation States, it is self-evi-
dent that separation of powers is an ideal, not the reality. In many constitu-
tional systems, the separation of powers is better described as a form of
counterbalancing the powers of the legislative, the executive and the
courts. We also know that the different powers sometimes overreach them-
selves in their balancing battle with the other powers and then a “better”
balance has to be “restored” or brought about. One could argue — tongue
in cheek — that a large part of politics is overreach and reaction on the bat-
tlefield of the balance of powers between the different branches of govern-
ment.

Elements of this tussle between the different powers are parliaments
that put their nose into everything that the executive does and try to regi-
ment any regulatory power delegated by law in such detail that the scope
for actually governing becomes very small or even non-existent.! How-
ever, there are also instances where the executive abuses its delegated
powers of regulation and does not return to the legislative power for guid-
ing principles, even when that is clearly provided for, or where the execu-
tive is not transparent in its government, thus hindering the general power
of oversight of the legislature.?2 Obviously, all of this can only function ful-

1 A recent example in EU foreign relations law are overly detailed directives for
negotiation issued by the Council under Article 218, paragraph 4, TFEU that rob
the Commission of any margin of manoeuvre. See Judgment of 16 July 2015, Com-
mission v Council, C-425/13, EU:C:2015:483. Another example in the same field is
Judgment of 6 October 2015, Council v Commission, C-73/14, EU:C:2015:663, in
which the Council challenged the submission of a written statement by the Com-
mission on behalf of the European Union without prior approval of the Council.

2 An example of this in EU foreign relations law can be found in Judgment of 24
June 2014, Parliament v Council, C-658/11, EU:C:2014:2025, where the Court
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ly when the legislature is democratically elected and the executive, at the
political level, is either indirectly legitimised by being supported by a ma-
jority of the legislature or is directly elected, thus benefiting from indepen-
dent democratic authority. In the latter case, the separation of powers is
sharper than in the first.

The ideology of the separation of powers comes to the fore at its
sharpest in the relationship between the two political branches of govern-
ment and the judiciary. Although there are systems where judges (and
public prosecutors) are also elected, they are relatively rare. Even if the
executive normally appoints judges and prosecutors, the procedure is sur-
rounded by guarantees that the appointment is on the basis of merit. The
nomination of judges is in principle for life, or until the pensionable age,
and can only be cut short for well-defined reasons and according to oner-
ous procedures.? The courts in turn are restricted, if they have to judge
government and legislative acts, to quashing the act for specific reasons;
they cannot replace the act by their judgment. The legislature has the pow-
er not only to review its own acts, but also to over-rule the courts, except
if these have the authority to declare laws unconstitutional. In general, in
most of such national constitutional systems the courts have been more
stringent in reviewing the acts of the executive than in striking down the
acts of the legislature because of the latter’s superior claim to direct demo-
cratic legitimacy.

Traditionally, even in modern democracies, not only the courts, but also
the legislature, have shown particular deference to the executive in the
field of foreign affairs. A certain role is perhaps played here by the close

found that the Council infringed Article 218, paragraph 10, TFEU, when it did not
immediately and fully inform the Parliament at all stages of the procedure.

3 In this respect the national safeguards for the independence of judges are better than
those for the Judges and Advocates General of the European Courts. For instance,
compare Article 64 of the French Constitution (“Les magistrats du siége sont in-
amovibles”) and Article 97 of the German Grundgesetz (“Die Gesetzgebung kann
Altersgrenzen festsetzen, bei deren Erreichung auf Lebenszeit angestellte Richter in
den Ruhestand treten”) with Article 253 TFEU, that provides for a renewable term
of 6 years. Improvements in the selection of CJEU judges have been achieved
through the activities and recommendations of the so-called 255-Committee, as in-
troduced by the Lisbon Treaty. Several contributions about the beneficial work of
this Committee are to be found in M. Bobek (ed), Selecting Europe’s Judges, A
Critical Review of the Appointment Procedures to the European Courts (Oxford:
OUP, 2015).
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link between the exercise of the foreign affairs power and the Head of
State, whether King or President. This figure is symbolic for the one and
undivided State, which interacts with other States in the same way as the
proverbial billiard ball.

Parliaments have usually restricted themselves to broad policy review
and limited interference with the foreign affairs budget. If parliaments leg-
islate in this context, they do so mostly in the form of semi-constitutional
acts, such as laws on the procedure for concluding treaties, acts concern-
ing the details of the relation between treaties and customary international
law on the one hand and national laws and acts of decentralised authorities
on the other, laws on the immunity of international organisations present
in the country, or laws laying down the framework for implementing bind-
ing decisions of international organisations. The quantity and variety of
legislation on foreign affairs is normally very limited, compared with leg-
islation in other domains of government. This tendency is even stronger in
the EU, since so many questions in the field of external relations are laid
down in the Treaties themselves.*

The judiciary usually shows the utmost restraint in striking down for-
eign policy related acts of the government, especially if these represent
political choices. In some countries, it is not unusual for courts to express
the view that foreign policy choices of the government should be respect-
ed, either because the Ministry of Foreign Affairs has superior expertise in
the matter, or because there are factors involved which are considered in-
herently not to be amenable to judicial review.> The ultimate danger that
the national courts encounter in foreign relations cases is that their judg-
ments in such cases will cause political conflicts with foreign nations or

4 See on this tendency B. de Witte, “Too Much Constitutional Law in the European
Union’s Foreign Relations?” in M. Cremona and B. de Witte (eds), EU Foreign Re-
lations Law — Constitutional Fundamentals (Oxford: Hart, 2008), 3-15, at 10.

5 This is the so-called “political question doctrine”, which was at the heart of such
US Supreme Court cases as Baker v Carr 369 US 186 (1962) and Youngstown
Sheet and Tube Cy. v Sawyer 343 US 579 (1952). The latter was basically a war and
foreign relations case and the former was a redistricting case, but the Court was loth
to accept such doctrine, even though Justice Brennan in Baker v Carr developed
claborate criteria for political questions the Court should not decide. European
Supreme Courts have been equally hesitant to accept the concept in concrete cases.
See e.g. P. J. Kuijper and K. C. Wellens, “Deployment of Cruise Missiles in Europe:
The Legal Battles in the Netherlands, the Federal Republic of Germany and Bel-
gium”, Netherlands Yearbook of International Law XVIII (1987), 145 — 218.
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even result in responsibility under international law for their country. The
sway that the government held over the courts in matters of foreign affairs
until some 25 years ago is best illustrated by the formal letters that Min-
istries of Foreign Affairs sent to the courts that were confronted by ques-
tions of this kind, such as the recognition of States, questions of State im-
munity, the so-called Act of State and even the direct effect of treaties.
The Courts were normally supposed to follow these letters.6

Over the last two to three decades, however, this traditional restraint on
the part of the courts and the legislature vis-a-vis the executive, incarnated
by the Ministry of Foreign Affairs, has been subject to erosion in most
States. This is the culmination of two important long-term evolutions
which have affected foreign affairs in almost all States since the Second
World War. First, there is the so-called democratisation of foreign policy,
that is to say foreign policy has been taking an increasingly prominent
place in general political discourse, especially in Western democracies,
and is no longer a subject that is principally discussed amongst a small
group of specially schooled experts. Discussions on foreign policy are no
longer carried on primarily by “serious people” in such exclusive clubs as
the Council on Foreign Relations in New York, the Royal Institute of In-
ternational Affairs in London, the Institut frangais des relations interna-
tionales in Paris, or het Nederlands Genootschap voor Internationale Zak-
en in The Hague. Ministers of Foreign Affairs and Ambassadors no longer
belong in important numbers to the nobility of a country, but are products
of the modern meritocracy and the Ministers have reached their position
through their affiliation with a political party. The number of organisations

6 In France there was a practice of this kind relating to the question of direct effect of
international agreements that was reported in Judgment of 26 October 1982, Haupt-
zollamt Mainz v Kupferberg, 104/82, EU:C:1982:362. In the US there was the phe-
nomenon of the so-called “Bernstein letters”, which gave the view of the Depart-
ment of State on whether an act of another State, mostly in cases of nationalization,
qualified as an Act of State necessitating abstention by the US courts. Moreover,
the Department also wrote letters on the recognition and on the immunity of foreign
States and governments. Since the adoption by Congress of the Hickenlooper
amendment and the Foreign Sovereign Immunities Act in the ‘60s and the ‘70s
there was less need for the Department to write such letters. See R. Mok, “Expro-
priation claims in the US courts: The Act of State Doctrine and the FSIA — A Road
Map for the Expropriated Victim”, Pace International Law Review 8, no. 1 (1996),
199-236, at 208-209 and C. A. Bradley, International Law in the US Legal System
(Oxford: OUP, 2013), 10-12 and 19-21.
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active in the field of foreign policy and international economic relations
has grown enormously in number and diversity: think tanks of many dif-
ferent ideological stripes, non-governmental organizations (NGOs) such
as Oxfam, Greenpeace and Amnesty International, or Human Rights
Watch. Foreign policy issues thus sometimes play an important role in
elections and parliaments have lost their restraint vis-a-vis the Ministry of
Foreign Affairs: nominations of ambassadors are taken hostage and indi-
vidual budget lines in the budget of the Ministry are cut in order to show
parliamentary displeasure with detailed aspects of foreign policy.”

The second secular trend that has transformed foreign policy — and
which is closely linked to the trend of democratisation — is the specialisa-
tion in the field. It is exemplified by the enormous growth of (specialised)
international organisations at the worldwide and regional level, both in
number and in size, after the Second World War. The diversity in think
tanks, pressure groups and NGO’s, mentioned above, is also a symptom of
this specialisation. At the national level, the number of departments of
government that have substantial international affairs divisions or even di-
rectorates-general has grown enormously, to the point where even Min-
istries of Home Affairs have such departments. This has led to consider-
able problems of coordination between the Ministry of Foreign Affairs,
the practitioners of “high foreign policy”, and the specialised ministries,
the “low foreign relations” people, both inside the government at home
and inside embassies and delegations abroad. In practice, the most that
Ministries of Foreign Affairs are able to achieve is to play the lead coordi-
nating role. On the other hand, when foreign policy knots have to be cut
between departments or for reasons of coalition politics, central coordina-
tion has been assumed more and more over the last decades by the prime
minister or the president, and by the cabinet office or kitchen cabinet of
these government leaders. The European Union and its summitry have
been an important force in this development, which has seen the term

7 In the European context, the European Parliament obtained certain promises from
the first High-Representative and Vice-President of the Commission Lady Ashton
with respect to the organization of the EEAS on its foundation, by cautioning her
that it would not hesitate to use its budgetary powers. See K. Raube, “The European
External Action Service and the European Parliament”, The Hague Journal of
Diplomacy 7, no. 1 (2012), 65-80, and M. Bien, “How the European Parliament had
its ‘say’ on the EEAS”, Nouvelle Europe, http://www.nouvelle-europe.eu/node/946,
(2010).
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“Sherpa” descend from the Himalayas to the presumably equally risky
conference rooms in New York, Brussels, Geneva and Nairobi. This con-
comitant phenomenon of specialisation may usefully be called the “presi-
dentialisation” of foreign affairs.

As far as the restraint of the judiciary in respect of questions of foreign
relations is concerned, there is little doubt that everywhere courts are get-
ting more and more involved in foreign policy questions. In part, this is a
consequence of the growing number of human rights conventions and oth-
er so-called legislative conventions in international law. NGO’s and indi-
viduals or groups of citizens bring more cases where specific foreign poli-
cy actions of a government are measured against such international con-
ventions before national courts. This phenomenon was already known
from the US and began to grow in Europe in the 1980s with the so-called
cruise-missile cases.’

The anti-cruise-missile movement also serves as illustration of the fact
that foreign affairs is an area of government (and of EU activity) where
not only the horizontal separation of powers, between the branches of gov-
ernment and, within these branches, between different departments, but
also the vertical separation of powers plays a role. Municipalities in the
Netherlands and Germany declared themselves at the time to be “nuclear-
arms-free zones”. These were symbolic declarations to be sure, but they
do raise the question of how far municipalities, provinces, regions or
Ldinder can go in (pretending to) carry(ing) on their own foreign policy. In
some unitary States, the central government can take repressive measures
against foreign policy decisions of lower government bodies. In modern
federal States, the extent of the foreign affairs powers of the federated
States is normally well regulated in the constitution — which does not
mean that there are not serious problems from time to time.?

8 For further information see P J. Kuijper and K. C. Wellens, supra note 5. See also
L. F. M. Besselink, “The Constitutional Duty to Promote the Development of the
International Legal Order: the Significance and Meaning of Article 90 of the
Netherlands Constitution”, Netherlands Yearbook of International Law 34 (2003),
89-138.

9 See the tribulations of the US government in the early 2000’s on the occasion of the
implementation of the International Court of Justice’s judgment in the LaGrand
cases. For further information see: B. Simma, H. Carsten, “From LaGrand and Ave-
na to Medellin — a Rocky Road Toward Implementation”, Tulane Journal of Inter-
national and Comparative Law 14, no. 1 (2005), 7-59. A more recent assessment of
the situation in the US is given by M. J. Glennon and R. D. Sloane, Foreign Affairs
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Having thus outlined with a broad brush the development of the separa-
tion of powers in the field of foreign affairs in western democracies, and
the Member States of the EU in particular, it is now time to turn to the for-
eign affairs powers of the EU itself and their development up until the
Treaty of Lisbon, and to see whether the evolution in the Member States
and elsewhere in the western world is reflected in the situation at EU level
and what this means for the separation of powers, both horizontal and ver-
tical, in the field of EU foreign relations.

1I. The Evolution of EU Foreign Affairs Powers Up to the Lisbon Treaty

The twin trends of specialisation and democratisation of foreign affairs,
which affected the Member States, have also influenced, after a certain de-
lay, the development of the foreign relations powers of the European
Union.

Specialisation in the field of EU foreign relations became possible as a
consequence of the well-known ERTA decision of the Court of Justice in
1970.10 This judgment, based on the doctrine of implied powers, extended
the potential treaty-making power of the (then) EEC to all domains cov-
ered by the Treaty, and made recourse to the Community treaty-making
power compulsory in cases where treaty-making action by the Member
States would have affected internal EEC legislation. This doctrine has led
to the entry of the Community (subsequently the Union) into more and
more specialised areas of external relations, such as maritime and aviation
policies, international norms on health, on product safety, on the protec-
tion of species, and on other environmental norms such as the protection
of the ozone layer, in step with the development of internal rules in these
and other areas. In the different versions of the EEC, EC and EU Treaties
since Maastricht some of these implied foreign relations powers under the
ERTA doctrine were made explicit in different articles in Part Three of the

Federalism, The Myth of National Exclusivity (Oxford: OUP 2016), in particular
Chapter VL
10 Judgment of the Court of 31 March 1971, Commission v Council, Case 22-70,
EU:C:1971:32. See also J. Klabbers, “22/70, Commission v Council (European
Road Transport Agreement), Court of Justice of the EC, [1971] ECR 263”, in C.
Ryngaert et al. (eds), Judicial Decisions on the Law of International Organizations
(Oxford: OUP, 2016), 19-28.
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TFEU. The ERTA doctrine itself is now enshrined in Article 3, paragraph
2, TFEU, which has recently been interpreted by the Court of Justice as
authority for the continuation of the development and application of the
ERTA doctrine as laid down in its existing case law.l! Moreover, it has
been given a fairly liberal interpretation in Opinion 2/15, especially in the
context of broad international trade agreements, where (alleged) Article 3,
paragraph 2, TEU powers co-exist with exclusive trade policy powers un-
der Article 207 TFEU.!2 Hence, there is nothing that stands in the way of
greater specialisation in the field of EU external relations and the need for
more specialised expertise in the European External Action Service
(EEAS) and the Commission.

Here we come to an interesting counterpoint to this trend of specialisa-
tion in EU foreign relations and that is the creation and development of,
first, foreign policy cooperation and, later, the aspiration to conduct an ac-
tual Common Foreign and Security Policy in the EU, enshrined in an in-
tergovernmental pillar at Maastricht. The different fields of specialised
low foreign policy were there first and the instruments for high foreign
policy were developed a little later, in parallel and with a separate institu-
tional basis that was set apart from the EC/Union institutions. This sepa-
rate institutional basis was first created inside the Council Secretariat and
with the Secretary-General of that Secretariat as High Representative: the
so-called second pillar in the Treaties of Maastricht and Amsterdam. In a
way, this development was contrary to the natural development of special-
isation in foreign affairs that took place in the Member States. In the
Member States specialisation developed organically outwards from classic
foreign policy. In the EU/EC, between Maastricht and Lisbon, classic,
“high”, foreign policy was placed, almost as another specialisation, along-
side and separate from the “low” foreign policy in areas that were the ex-
ternal reflection of the internal market and the different Union policies. In
the Lisbon Treaty, an attempt was made to place the “high” foreign policy
in a separate quasi-institution, the EEAS, to be situated between the Com-
mission and the Council, and under a “new” High Representative, who
was nominated by the Council and the President of the Commission with a
view to carrying out a double function: High-Representative of the Coun-

11 See Judgment of 4 September 2014, Commission v Council (Negotiation of a CoE
Convention), C-114/12, EU:C:2014:2151.

12 See Opinion of the Court of 16 May 2017, 2/15, EU-Singapore Free Trade Agree-
ment, EU:C:2017:376.
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cil in Foreign Affairs and Vice-President of the Commission (HR/VP). He
or she was destined, if not to sit on top of both “high” and “low” foreign
policy, at least to have a power of direction over the former and a power of
coordination over the latter. This institutional adaptation is a reflection of
the trend mentioned earlier, according to which the national Ministries of
Foreign Affairs have sought to establish centralised control over the many
bits and pieces of “low”, technical foreign policy conducted by many dif-
ferent departments of government in the Member States. It is as if the For-
eign Ministries of the Member States tried to achieve at the European lev-
el what they had never fully achieved at the national level. The likelihood
of actually arriving at this objective does not seem very realistic, but it
represents nevertheless a first step towards presidentialisation of EU exter-
nal relations.

There can be little doubt that the trend of democratisation of foreign
policy that has taken hold in the Member States has been reflected step by
step in the increasing powers granted to the European Parliament (EP) in
the successive treaty amendments beginning with the Maastricht Treaty.
First, its powers in general were improved and this led to the Parliament
acquiring full legislative powers in the areas of foreign relations that were
covered by the ERTA doctrine and fell under the (normal) legislative pro-
cedure after the Maastricht/Amsterdam Treaties. Before the entry into
force of the Lisbon Treaty, the common commercial policy remained an
exception, because it was allegedly too technical a subject for members of
parliament to occupy themselves with in detail. Then, it became clear
many matters that had become subjects of commercial policy (the so-
called “behind-the—borders measures’) actually had great impact on pol-
icies that hitherto had been regarded as being typically internal, such as
taxes on domestic products, animal and plant health rules, and product
safety measures.!3 Thus, a power of parliamentary approval of trade agree-
ments found its way into the TFEU.

13 Covered respectively by Article III:2 General Agreement on Tariffs and Trade
(GATT), the Agreement on Sanitary and Phytosanitary Measures and the Agree-
ment on Technical Barriers on Trade.
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III. The Post-Lisbon Institutional Balance on Paper

The Lisbon Treaty has obviously influenced the balance between the insti-
tutions in what is now called external action, that is to say a combined for-
eign policy of the “high” (Common Foreign and Security Policy, laid
down in the TEU) as well as of the “low” character (laid down in the
TFEU). First, the diplomatic service (the EEAS) that, together with the
Member States in the Council, conceives and runs this external action has
received the status of quasi-institution in the Lisbon Treaty. Led by the
HR/VP, it is the new kid on the block in EU external relations and has
clearly executive tasks, as we will see in more detail below. It has no offi-
cially recognised exclusive conceptual power, as the Commission has in
the TFEU; the HR/VP and the EEAS may make proposals, but in the TEU
the weight of the conceptual power is with the European Council and the
Council of Ministers, with input from the Member States. Another new
kid is the President of the European Council, which at his level, i.e. the
presidential/heads of State level is supposed to maintain international rela-
tions with his counterparts and act as emissary of the European Council in
the international sphere. This is where the Treaty of Lisbon continues the
trend of “presidentialisation”.

The Lisbon Treaty has made of the European Parliament almost a nor-
mal parliament, that is to say with full budgetary powers, with nearly full
legislative powers (together with the Council of Ministers), including the
right to approve or reject international agreements, as most national Parlia-
ments have, agreements under the common commercial policy no longer
excepted. The EP only lacks this power in the field of the CFSP, a continu-
ing abnormality compared to national Parliaments.

Lisbon has clearly made the Commission, in general, more “executive”,
in particular through the better and clearer regulation on the delegation of
legislative powers and of implementing powers in the TFEU and “low”
foreign policy (Articles 290 and 291 TFEU). The latter article, moreover,
makes it perfectly clear that the Council can only reserve executive pow-
ers for itself in specific and well-reasoned instances. Thus, the Council has
become more legislative, while the Commission has become a more ex-
ecutive organ in the field of TFEU external policy. The Treaty text now
says explicitly what was previously only implicit, namely that normally
the Commission is the representative of the Union in the wider world (Ar-
ticle 17, paragraph 1, TEU) except in the field of the CFSP, where this is
the role of the HR/VP (Article 18, paragraph 2, TEU). It is obvious that
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this new situation potentially sharpens the rivalry between these two exec-
utives on the international scene, which in theory should be reconciled by
the coordinating powers of the HR/VP.

A somewhat similar trend is visible in the Treaty text concerning the
CFSP. The provisions on the CFSP (Article 24, paragraph 1, second sub-
paragraph, TEU) now stress that legislation is not permitted in this area.
The legislative activity of the Foreign Affairs Council takes place only in
the domain of the TFEU external relations, but “high” foreign policy has
become purely decisional after Lisbon.'* Moreover, the Council, or rather
its Secretariat, has lost all executive powers in the field of CFSP after the
creation of the EEAS. According to the Treaty text (Articles 26 and 27
TEU), the Council of Ministers develops the guidelines given by the Euro-
pean Council'? into a detailed Common Foreign and Security Policy. Al-
though the HR/VP may contribute through proposals to this development
of the CFSP, in the end the HR/VP and the EEAS have the task of carrying
out the CFSP as developed by the European Council and the Council of
Ministers of Foreign Affairs. In doing so the EEAS, through the EU dele-
gations (formerly the Commission’s delegations) is the voice of the Union

14 Terms that were deemed to have a “legislative flavour”, such as “common action”
and “common position” were banned from the “new” TEU, especially at UK insis-
tence. “Legislative acts” are not possible (Article 31, paragraph 1, TEU). Hence
every CFSP act is now a decision, but such decisions will define certain actions or
positions of the Union (Article 25 TEU). Van Middelaar has made an interesting
distinction between “events policy” (European Monetary Union crisis and refugee
crisis) and “legislative policy”, and argues that the EU institutions have been built
for the latter and are therefore bad at the former and must urgently adjust in order
to show the citizens that they can also master the former. It might be possible to
characterise “high foreign policy” (which includes defence policy) as events poli-
cy and “low foreign policy” as legislative policy. See L. van Middelaar, De
Nieuwe Politiek van Europa (Amsterdam: Historische Ultgeverij, 2017), in partic-
ular Part III “Regeren of niet. Emancipatie van de uitvoerende macht” (To Govern
or not to Govern. Emancipation of the Executive).

15 In reality, the European Council could do no more than agree on a very broad
European Security Strategy under the Amsterdam Treaty (2003), updated in 2008.
A new European Security Strategy under the Lisbon Treaty was completed in the
summer of 2016 under the title Shared Vision, Common Action: A Stronger Euro-
pe. European Council Conclusions of 28 June 2016, point 20, and Council Conclu-
sions on the Global Strategy on the European Union’s Foreign and Security Policy,
17 October 2016, Council doc. 13202/16. The work of developing more concrete
security strategies was largely left in the hands of the Council of Ministers for For-
eign Affairs.
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in international organisations and at international conferences. In the
CFSP as in the TFEU domain there is therefore a parallel trend of making
the distinction between the Council as legislator (or policy-maker in the
CFSP) and the Commission and the EEAS as executives sharper and
clearer. At the same time the official recognition of the Commission as ex-
ternal representative in the TFEU, has been accompanied by the loss of its
delegations in third countries to the EU and the EEAS. The Commission’s
civil servants are part of the EU’s delegations, but perform the role of rep-
resentatives of specialised ministries in the embassies of the Member
States.

The position of the Court of Justice of the European Union (CJEU) in
all of this has not changed much; the description of its jurisdiction and its
principal task — ensuring that the rule of law is upheld — is not fundamen-
tally different from what it was before. This does entail, however, much
more activity in the field of foreign relations law and in interpretation of
treaties than most of the highest courts in the Member States have on their
plate, for the simple reason that foreign relations law is a question of the
interpretation of the founding treaties of the Union much more often than
it is a question of constitutional law in the Member States. It is perhaps
also for this reason that the Member States as constitutional law makers
were wary of the Court taking on its normal tasks in the field of the CFSP,
fearing it might get more say in “high” foreign policy than national
supreme courts normally have (Articles 24, paragraph 1, and 40 TEU and
Article 275, first sentence, TFEU). It remains a pity that the Court of Jus-
tice thus has been prevented from showing that it could find its own way
of practicing judicial restraint in political foreign policy cases, as the high-
est courts of many Member States have done. On the other hand, it may
try to find a way to do so, by using its power of “border police” at the
TFEU-CFSP border laid down in the Treaty (Article 275, second sentence,
TFEU).!6

After the entry into force of the Lisbon Treaty, on paper, certain things
became clearer: the distinction between legislative or policy-making insti-
tutions (Council and Parliament, or Council alone) and executive institu-
tions (Commission and EEAS), even though the Commission maintained

16 C. Hillion, “A Powerless Court? The European Court of Justice and the Common
Foreign and Security Policy”, in M. Cremona and A Thies (eds), The European
Court of Justice and External Relations Law — Constitutional Challenges (Oxford:
Hart, 2014) 47-72.
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its right of initiative in the TFEU foreign relations. The recognition of Par-
liament as having the power to approve all international agreements (ex-
cept in CFSP) is the most important in this overall picture. Other things
became more complicated: the recognition in the Treaty of several exter-
nal actors of the EU: Commission, HR/VP and EEAS, and President of the
Council. Still others did not change very much: the power of the CJEU,
leaving it a small opportunity to exercise marginal review of the scope of
the CFSP and to protect the rights of individuals targeted by CFSP restric-
tive measures.

After the Lisbon Treaty, what happened in reality in respect of the bal-
ance between the institutions? In order to have a better idea, there will first
follow a short section on general developments, which sets the scene for a
more detailed discussion of the evolution of the balance between the insti-
tutions as it developed after Lisbon — largely through intensive litigation in
the CJEU.

1V, The Post-Lisbon Institutional Balance in Action
A. Some Preliminary Observations

First of all, it is important to recall once again that we are not primarily
concerned here with the vertical balance of powers between the Union and
the Member States; we are concentrating on the horizontal balance be-
tween the institutions. The vertical balance is a subject that can never be
entirely avoided in the field of EU foreign relations, if only because it is
linked to the possibility of certain agreements becoming mixed or not.
This has immediate repercussions on the position of the Commission as
negotiator in relation to the Council, as well on the relation between the
Parliament and the Council, for the simple reason that the Council is the
institution in which the Member States are represented. In this way, the
confirmation of the broad interpretation of what falls under the common
commercial policy, combined with a liberal interpretation of Article 3,
paragraph 2, TFEU on implied external relations powers will reduce the
need for making what are in essence trade agreements into mixed agree-
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ments and thereby enhance the powers of the Commission and the Parlia-
ment in their relations with the Council.!”

Secondly, the new powers of treaty approval of the European Parlia-
ment have had immediate political consequences for the Commission-
Council-Parliament triangle in the field of external relations. It becomes
more difficult for the Council to let a Commission proposal rot in the
Council archives simply by doing nothing, when a considerable majority
in the EP has a strong interest in a legislative proposal. This was palpable
in the case of the Commission proposals in respect of two Regulations on
the Union’s new powers in the field of direct foreign investment, where a
considerable number of Member States were extremely sceptical in the
Council and might normally perhaps have succeeded in shelving the pro-
posals. However, the (positive) interest in these proposals on the part of
important segments of the EP helped to bring about a compromise text
that was also broadly acceptable to the Commission.!8 It is clear in a dif-
ferent way during the negotiation of treaties where Parliament can also ex-
ercise its influence for the simple reason that it can say no to the final re-
sult, if its wishes are not sufficiently expressed in the directives for nego-
tiation or, even at a later stage, in the draft text.!?

Thirdly, it is important to realise, though this may sound trite, that the
horizontal balance between the institutions in the field of foreign affairs
under the Lisbon Treaty is in part directly influenced by where the frontier
between the CFSP and the TFEU lies. This determines in particular how
much power the Commission, the HR/VP and the EEAS, the Parliament
and the Council have in relation to each other. This question is ultimately

17 See Opinion 2/15, supra note 12.

18 Parliament and Council Regulation 1219/2012/EU establishing transitional ar-
rangements for bilateral investment agreements between Member States and third
countries, OJ 2012 L 351, p. 40, and Parliament and Council Regulation
912/2014/EU establishing a framework for managing financial responsibility
linked to investor-to-state dispute settlement tribunals established by international
agreements to which the European Union is party, OJ 2014 L 257, p. 121.

19 This is still a relatively unexplored possibility for the Parliament, but the CETA
and TTIP negotiations show that there are gains to be made by the Parliament
here. This may lead to delicate cases before the Court about the balance between
the institutions, as Parliament’s assertiveness on this point is political and the
Council’s right to authorize, and to give directives for, negotiations is formally
protected by Article 218, paragraphs 3 and 4, TFEU.
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in the hands of the Court, which itself has to be careful not to cross certain
lines laid down in Article 275 TFEU when deciding this issue.

Fourthly, a helicopter view of the application of the new rules on dele-
gation and implementation of Union law under Articles 290 and 291
TFEU in the field of trade policy, in particular trade defence, shows that
the rules on the implementation of these Treaty articles, as laid down in
Regulation 812/2011,20 have been included into the relevant basic regula-
tions on anti-dumping, countervailing duties and safeguards?! and are rou-
tinely applied. Thus, the Commission has been shifted more clearly into
the executive role that thus far was still occupied in the last instance by the
Council.

Finally, the ambitions laid down in the Lisbon Treaty with respect to a
more unified and stronger external representation — which hailed back to
the work of the Constitutional Convention and the Treaty for a Constitu-
tion of Europe — were quickly bypassed by the political mood in most of
the Member States by the time of the entry into force of the Treaty in late
2009. This led to the strange spectacle of the Member States in the Coun-
cil wanting to turn back the clock in the field of external relations, pre-
tending that the Treaty of Lisbon limited the powers of the EU in this do-
main. This was in flagrant contradiction with the openly avowed message
from the Member States accompanying the external relations provisions of
the Constitution and the Treaty of Lisbon. It led to an almost total paraly-
sis on the question of who ought to be the representative of the Union in
international meetings and organisations and who had the right to say what
in such meetings and organisations — a paralysis which was only lifted in
late 2011 by an extremely complicated compromise.?2 It also led to a re-

20 Parliament and Council Regulation 2011/182/EU laying down the rules and gener-
al principles concerning mechanisms for control by Member States of the Com-
mission’s exercise of implementing powers, OJ 2011 L 55, p. 13.

21 E.g. for anti-dumping, the latest codification is Parliament and Council Regulation
2016/1036/EU on protection against dumped imports from countries not members
of the European Union, OJ 2016, L 176, p. 21, Article 15. For recent examples of
implementing regulations of the Commission based on Article 15 see Commission
Implementing Regulations 2016/387 and 2016/388 imposing anti-dumping and
countervailing duties on pipes and tubes of ductile cast iron originating in India,
0J 2016 L73, p. 1.

22 See “General Arrangements for EU Statements in Multilateral Organizations”, in
P. J. Kuijper, J. Wouters et al. (eds), The Law of EU External Relations, 2™ ed.
(Oxford: OUP 2015), 38.
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vival of very old questions of general scope, such as the question whether
or not the Commission could retract a proposal that it had made, but had
been totally perverted or “dénaturé” in the legislative stage by the Council
so that the Council (and the Parliament) could no longer validly legislate.
In short, the Member States no longer wanted the Treaty they had written
and approved themselves.?3

This led to a long series of external relations cases, many of which will
play a role in the following overview of the development of the separation
of powers and the balance between the institutions after the entry into
force of the Lisbon Treaty.

B. The Border between CFSP and TFEU and the Balance Between the
Institutions

As was already suggested above, any shift in the boundary line between
CFSP and TFEU external relations modifies the balance between the polit-
ical institutions involved in external action generally. An increase in the
domain of CFSP means an increase in power for the Council and the
HR/VP relative to a diminution of power for the Commission and the Par-
liament. It will also imply a limitation of the scope of competence of the
CJEU, which itself may be called upon to sit in judgment on the question
where the boundary line runs precisely.

This is well illustrated by the two so-called Pirates cases,?* i.e. the two
cases concerning the nature of the agreements by which the Union could
deliver any Somali pirates who were captured in the framework of Opera-
tion Atalanta, the CFSP contribution to the UN action against the Somali

23 See P. J. Kuijper, “From the Board, Litigation on External Relations Powers after
Lisbon: The Member States Reject Their Own Treaty”, Legal Issues of Economic
Integration 43, no. 1 (2015), 1-16. This rejection was particularly clear in all cases
that related to foreign affairs powers, such as the interpretation of Article 3, para-
graph 2, TFEU on implied powers, Article 207 on the scope of the common com-
mercial policy, and Article 209 on the scope of the development policy.

24 See Judgment of 24 June 2014, European Parliament v Council (Agreement with
Mauritius), C-658/11, EU:C:2014:2025 and Judgment of 14 June 2016, European
Parliament v Council (Agreement with Tanzania), C-263/14, EU:C:2016:435. See
further on these judgments the chapters by Marise Cremona and by Mauro Gatti in
this volume.
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pirate and robber groups.?> These agreements organised the delivery of the
captured pirates to neighbouring countries such as Mauritius and Tanzania
with a view to being tried for piracy.2¢ This was deemed necessary, since
bringing the pirates back to the Member States whose warships had arrest-
ed them would interrupt the operations and/or lead to a prolonged period
of pre-trial detention on board naval vessels ill equipped for such deten-
tion. Moreover, the pirates thus could not be formally charged with their
alleged misdeeds within a reasonable period of time, which could easily
lead to mistrials after arrival on European soil. These agreements had been
concluded as CFSP agreements by the Council, on the basis that they were
concluded in the framework of the Atalanta operation and were indispens-
able to the success of that operation and, therefore, had to be regarded as
an integral part thereof. The Parliament and the Commission, however,
were of the view that the substance of the agreements fell under the exter-
nal aspects of judicial and police cooperation in the field of criminal law
(Articles 82 and 87 TFEU) and was also part and parcel of development
cooperation, insofar as they sought to assist these countries in developing
their police and judicial resources.

The Court decided in favour of the Council, thus denying any decision-
making role to the Parliament in respect of CFSP agreements. It, however,
accepted that Parliament had at least a right to be informed at all stages of
the treaty-making procedure of Article 218 TFEU, which laid down an in-
tegrated procedure for the preparation, negotiation, and conclusion of all
agreements whether in the CFSP or TFEU domains, since paragraph 10 of
that article made no distinction between these two types of agreements of

25 For Operation Atalanta, see Council Joint Action 2008/851/CFSP on a European
Union military operation to contribute to the deterrence, prevention and repression
of acts of piracy and armed robbery off the Somali coast, OJ 2008 L 301, p. 33,
last updated by Council Decision 2016/713/CFSP amending Joint Action
2008/851/CFSP, OJ 2016 L 125, p. 12.

26 These agreements were approved by: Council Decision 2011/640/CFSP on the
signing and conclusion of the Agreement between the European Union and the Re-
public of Mauritius on the conditions of transfer of suspected pirates and associat-
ed seized property from the European Union-led naval force to the Republic of
Mauritius and on the conditions of suspected pirates after transfer, OJ 2011 L 254,
p. 1 and Council Decision 2014/198/CFSP on the signing and conclusion of the
Agreement between the European Union and the United Republic of Tanzania on
the conditions of transfer of suspected pirates and associated seized property from
the European Union-led naval force to the United Republic of Tanzania, OJ 2014
L 108, p. 1.
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the Union. The Court did not restrict itself to textual arguments, but also
invoked the fundamental principle that the people should participate in the
exercise through the intermediary of a representative assembly, of which
Article 218, paragraph 10, TFEU is the expression at the European level.
This is the case even if the Parliament is restricted to exercising general
scrutiny on the basis of the information received pursuant to that provi-
sion.?’

Finally, it is important to point out that the Court saw no reason to re-
gard the HR/VP (and the EEAS) as the responsible authority in respect of
the lack of information during the treaty-making process under the CFSP.
It took the view that, since the Council had broad responsibility during all
the different phases of that process,?8 especially in the CFSP, the Council
was responsible for fulfilling the obligation of keeping the Parliament in-
formed during all the different stages, including the negotiation itself
(even if in these cases that was principally carried out by the HR/VP).?

There is no doubt that these judgments reinforced the Council’s powers
in the different phases of CFSP treaty-making relative to those of the
Commission and of the HR/VP, while leaving powers of general scrutiny
of CFSP treaty-making to the European Parliament through forceful
recognition of its right of being fully informed by the Council at all stages
of the treaty-making process, in particular the preparatory phase. This
recognition was achieved primarily by giving great weight, not so much to
the subject-matter of the CFSP agreement, which arguably fell in the po-
lice and judicial cooperation provisions of the TFEU, but by seeing this
subject-matter through the prism of its object and purpose.3?

27 Judgment of 14 June 2016, European Parliament v Council (Agreement with Tan-
zania), supra note 24, paras 70-71.

28 These phases are: authorisation for opening negotiation to the HR or the Commis-
sion, issuing of directives for negotiation, the actual negotiation itself, the designa-
tion of a special committee, the acceptance of the result of the negotiations as fi-
nalised by the negotiator, signature, possibly provisional application, and conclu-
sion. This is a weak point in the Court’s reasoning; the Council only hears about
the progress of the actual negotiations through reports of the Commission or, in
this case, of the HR/VP. It is difficult to make the Council responsible for this part
of keeping the Parliament informed of all stages of the negotiation.

29 Judgment of 14 June 2016, European Parliament v Council (Agreement with Tan-
zania), supra note 24, paras 73-74.

30 This is in line with the pre-Lisbon Judgment of 30 May 2006, Commission v
Council (ECOWAS), C-459/03, EU:C:2006:345. This case ruled that an EU grant
for capacity-building in relation to the elimination of small-arms and light
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Nevertheless in a different constellation, concerning the treatment of
EU personnel and personnel of the Member States seconded to civil or
military missions created by the Union as part of UN missions or au-
tonomous CFSP actions, the broad object and purpose test may not be de-
cisive for the Court. Since it concerns the treatment of individual members
of EU personnel (from Commission, EEAS or Council Secretariat), the
application of the Statute of EU personnel and the access to the CJEU un-
der that Statute prevails over the lack of competence of the Court in CFSP
matters.3! The principle of equal treatment of persons in the same situation
is then seen by the Court as decisive for the treatment of Member State
personnel in the service of an EU mission set up under the CFSP, includ-
ing their right of access to the CJEU.32 The decisions of the head of mis-
sion are and remain acts of staff management, even if they take place in
the context of a CFSP mission. Hence the General Court and, on appeal,
the Court of Justice have jurisdiction to review such acts for their legality
under actions for annulment and for non-contractual liability.33 In short,

weapons in the ECOWAS countries ought to have been based on the EC Article on
development assistance and not on the CFSP articles. This case made clear that the
criteria of content, object and purpose of an act in order to determine its proper
legal basis also operated across the CFSP/Community law boundary. Together
with the post-Lisbon Judgment of 28 April 2015, Commission v Council (Hybrid
Act), C-28/12, EU:C:2015:282, which determined that a hybrid act, i.e. an act si-
multaneously containing a TFEU legal basis and an intergovernmental legal basis
(decision of the governments of the Member States meeting within the Council)
was not possible, if the TFEU basis required approval or consent of the Parliament
and a qualified majority in the Council, which was nullified by the unanimity re-
quired by the intergovernmental aspect of the act. Under the present Treaty provi-
sions only an international agreement of the EU including CFSP provisions as well
as TFEU-based provisions can be concluded as a single Union agreement without
arguably raising incompatibilities in decision-making, if it can be presented as an
association agreement under Article 217 TFEU, requiring unanimity in the Coun-
cil and approval by Parliament. An early example is the accession of the European
Union to one of the basic treaties of the ASEAN, which contains both develop-
ment and political aspects: Council Decision 2012/308/CFSP on the accession of
the European Union to the Treaty of Amity and Cooperation in Southeast Asia OJ
2012 L 154, p. 1.

31 This is laid down, by the way, in the relevant CFSP decisions. See Judgment of 18
July 2016, H. v Council, Commission and EUPM in Bosnia/Herzegovina,
C-455/14 P, EU:C:2016:569, paras 54 ff.

32 Id.,para 57.

33 Id., para 58.
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the exclusion of the jurisdiction of the CJEU over the CFSP is not abso-
lute if there are good reasons to assume otherwise.34

C. The Powers of the Commission as Negotiator and Litigator in
International Relations Relative to those of the Council

The powers of the Commission as negotiator on behalf of the Union and
more generally as external representative of the Union in TFEU external
relations, including in international litigation, have not changed much un-
der the Lisbon Treaty, except that the EEAS has taken over some of its
representative functions from it and from the rotating presidency (heading
up delegations to third countries and (most) international organisations
and being porte-parole there). In respect of litigation on behalf of the
Union, the Commission’s power had already been recognised by the Court
in 2006, in a case concerning possible implication of US tobacco com-
panies in large scale cigarette smuggling which deprived the EU of large
sums of excise revenue.’ This judgment of the Court was reinforced by
the provision of Article 17, paragraph 1, TEU to the effect that the Com-
mission was the external representative of the Union, except in respect of
the CFSP.

In respect of the Commission’s role as negotiator there has always been
some tension between two approaches. Firstly, the “mandate approach”,
often propagated by the Council, which saw the Commission as the
mandatory of the Council with no margin of manoeuvre of its own. Sec-
ondly, the “directives” approach, adhered to by the Commission, and
broadly shared in the doctrine, which latched on to the “directives” or
“guidelines” that the Commission received from the Council according to
the Treaty language and which gave it a certain measure of autonomy.3¢

If one goes a step beyond negotiation and also a step beyond classic in-
ternational agreements and one enters the world of non-binding agree-
ments, memoranda of understanding (MoUs), common declarations, polit-

34 In the case in question the good reasons were the rights of the individuals carrying
out those missions, whether from the Commission or from the Member States.

35 Judgment of 12 September 2006, Reynolds Tobacco et al. v Commission,
C-131/03 P, EU:C:2006:541, para 94.

36 Opinion of Advocate General Wathelet of 17 March 2015, Commission v Council
(Negotiating Directives), C-425/13, EU:C:2015:174, paras 84 and 91.

220

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

Recent Tendencies in the Separation of Powers in EU Foreign Relations

ical commitments — and the Commission, like national ministries of for-
eign affairs, has not feared to tread on these shifting sands — the reaction
of the Court has been very reluctant. It had another view of what was
binding or not and felt that the strict doctrine of attribution did not leave
any room for the Commission to underwrite an administrative agreement
with the US anti-trust authorities about exchange of information and coop-
eration in competition cases.3’” At best, the Commission, within the frame-
work of the Transatlantic Dialogue with the US, could agree, in the
Court’s view, to an arrangement called “Guidelines on Regulatory Cooper-
ation and Transparency”. But the Commission should satisfy the condition
that it had followed the usual procedures prescribed in the Treaty in the
field of the common commercial policy — which indeed happened to be
the case.?8 In the post-Lisbon situation these precedents were to be tested
once again.

As far as the Commission’s role of negotiator is concerned, the classic
position followed broadly in the academic literature, namely that the Com-
mission has a certain margin for manoeuver within the framework of the
directives for negotiation that the Council has issued to it, was wholeheart-
edly embraced by the Court. Directives cannot, in the view of the Court,
become so detailed that no margin of discretion for the Commission as ne-
gotiator remains. What is possible, according to the Court, is that the
Council lay down clear timetables and reporting requirements that should
be followed by the Commission. These are procedural matters, but on sub-
stance the Commission should always be granted some room to find a
deal 3

Where the Commission as litigator before international and foreign
courts is concerned, the Court followed the line that was to be expected,
given its judgment in the Reynolds case.*? As in that case and in an inter-
vention as amicus curiae before the US Supreme Court in a case concern-
ing extra-territorial jurisdiction under the US Alien Tort Claims Act,*! the
Commission had extensively consulted with the relevant Council Working
Groups about the line to be followed in the written submission of the

37 Judgment of 9 August 1994, France v Commission, C-327/91, EU:C:1994:305.

38 Judgment of 23 March 2004, France v Commission, C-233/02, EU:C:2004:173.

39 Judgment of 16 July 2015, Commission v Council (Negotiating Directives),
C-425/13, EU:C:2015:483.

40 See Judgment of 18 July 2016, H. v Council, supra note 31.

41 See Kiobel v Royal Dutch Petroleum Co., 133 S.Ct. 1659 (2013).
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Commission on behalf of the Union, before sending it off to the Interna-
tional Tribunal of the Law of the Sea (ITLOS).#> The Council argued that
the Commission needed its permission before it could do so. The Court
did not agree; the Commission was the external representative of the
Union in such cases and as long as the Commission had obviously ful-
filled the duty of loyal cooperation between the Union institutions among
themselves and with the Member States, it was free to communicate its
observations to ITLOS.*

However, in the case concerning the negotiation and the adoption of a
non-binding agreement with Switzerland on increasing its financial contri-
bution to the functioning of the internal market after its expansion with a
new Member State, Croatia, the Commission seemed to believe that it had
received sufficiently broad guidelines from the Council, not only to con-
duct and finalise the negotiations, and agree on the sum to be paid, but
also to sign the non-binding commitment with Switzerland. Given that the
Council’s guidelines did not say anything about signing and concluding an
agreement, even if it was non-binding, the Court reacted to the case
brought by the Council against the Commission by limiting even further
than it had already done in the earlier cases the conditions under which the
Commission could bring about non-binding international legal acts.
Again, the strict attribution of powers in the Union system of government
was at the basis of this. Even in the case of a non-binding agreement, and
even if the result of the negotiations of the non-binding agreement was in
conformity with the directives for negotiation, the Commission cannot
presume that the assessment of the agreement by the treaty-making institu-
tion(s) would be positive. Conditions might have changed (and presum-
ably the composition of the treaty-making institution(s) also) during the
relatively long period between the issuing of the directives by the Council
and the completion of the negotiations by the Commission.** Hence, the
Commission needed the Council’s prior approval.

42 The ITLOS had been asked four preliminary questions about matters of jurisdic-
tion in cases concerning so-called IUU fisheries by fishing vessels, not flying the
flag of any of the Member States to a Regional Fisheries Agreement. See ITLOS
Case no. 21, Request for an advisory opinion submitted by the Subregional Fish-
eries Commission (SRFC), https://www.itlos.org/en/cases/list-of-cases/case-no-21.

43 Council v Commission, supra note 1, paras 84-87.

44 Judgment of 28 July 2016, Council v Commission (Swiss contribution), C-660/13,
EU:C:2016:616, paras 39-43.
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Post-Lisbon, therefore, the balance of power between the Council and
the Commission relating to negotiating agreements and litigating interna-
tional disputes or disputes in the Courts of third countries has not been
fundamentally changed. The Commission has retained a certain indepen-
dence and margin of discretion in negotiation (subject to the Council’s di-
rectives) and also in litigation (subject to loyal cooperation with the Coun-
cil, and with the Member States, in cases which fall in the mixed domain).
The Commission’s position is somewhat more secure than before, having
been bolstered by the Court’s two recent decisions.

It is important to mention also the strengthening of the Commission’s
position in the legislative procedure generally by the Court’s decision
broadly to accept the Commission’s long-standing position on its right to
withdraw its proposal, even when the legislative process is in the final
stage approaching an agreed text between Council and Parliament, when
that text will have the effect of totally distorting (dénaturer) the original
proposal, to the point of depriving it of its original rationale (raison
d’étre).*> This was an enormously important protection of the Commis-
sion’s right of proposal, especially of the spirit underlying its proposals. It
is not without significance that the proposal at issue in the Court case was
a piece of legislation on the method of disbursing balance of payments
support to third countries. In the external relations sector this safeguarding
of the Commission’s power of proposal is of particular importance.

However, the Court has reinforced the discipline of the Council over
the Commission in the case of the negotiation and conclusion of non-bind-
ing instruments. Both institutions (and presumably also the Parliament)
have to follow the normal treaty-making procedure by analogy, which im-
plies that the Commission cannot act on its own, as national executives
very often can, when agreeing non-binding instruments.*

45 Judgment of 14 April 2015, Council v .Commission (Commission’s right of with-
drawing its proposals), C-409/13, EU:C:2015:217. This was clearly so in the case
submitted to the Court where the Council and the Parliament sought to replace the
provision of a proposed framework regulation on the awarding of Macro-Financial
Assistance (MFA) to third countries in short-term balance of payments difficulties,
which aimed to enact implementing powers, subject to strict conditions, to be used
by the Commission under the examination procedure (the most stringent proce-
dure) by an ad-hoc procedure operated by the Council and the Parliament.

46 Judgment of 28 July 2016, Council v Commission, C-660/13, EU:C:2016:616.
Such actions by the executive alone are, of course, always subject in most demo-
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All this stands apart from the improvement of the Commission’s and
Parliament’s position in the field of trade, where the need for mixed agree-
ments has been reduced by the changes in the Treaty and by the Court’s
Opinion 2/15.47

D. Current Challenges for Separation of Powers in the EU

After having sketched, in the preceding paragraphs, how the CJEU has re-
acted to the new balance between the institutions in the field of foreign re-
lations brought about by the Lisbon Treaty, there is still room for informed
speculation about additional questions.

For instance, it is well known that the balance between the institutions,
not to say the separation of powers, has played a certain role in the appar-
ently unshakeable view of the CJEU that the WTO agreement cannot have
direct effect. As it appears from such older cases as Portugal v Council
and Van Parys*8, one of the important reasons why the Court was reticent
to grant direct effect to provisions of the WTO agreements was that the
Court, in doing so, would basically put itself in the Commission’s position
as negotiator or in the Council’s position of legislator by declaring certain
offending provisions of Union law as being set aside as contrary to self-
executing provisions of GATT or other WTO agreements. This clearly was
a bridge too far for the Court. What will the effect of the new powers of
the European Parliament in treaty-making in the field of trade be on this
separation of powers approach to (the lack of) direct effect of trade agree-
ments, in particular the WTO agreements? This may well depend on the
factual situation. Parliament’s approval of a trade agreement brings impor-
tant additional (democratic) legitimation to such an agreement. If Union
law remains unchanged after the conclusion of such an agreement, but ap-
pears to be in conflict with the agreement (possibly after a decision of an
international dispute settlement organ), this added democratic legitimation
may serve as an argument to grant direct effect to the relevant provision of

cratic states to the general political oversight by parliament and that would not be
different for the Commission.

47 See notes 12 and 17 and accompanying text.

48 Judgment of 23 November 1999, Portugal v Council, C-149/96, EU:C:199:574
and Judgment of 1 March 2005, Van Parys, C-377/02, EU:C:2005:121, para 53.
See further the chapter by Miro Prek and Silvére Lefévre in this volume.
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the trade agreement. It might be different if the agreement included a
recital or an article denying direct effect to the trade agreement, or if the
EU legislature (Council and Parliament together) enacted implementing
legislation that later turned out to be at odds with the agreement.

It is clear that there are different possible approaches to this new ele-
ment that has been introduced into the Court’s underpinning of its “no di-
rect effect policy” to certain trade agreements because of the Parliament’s
new powers in this domain. The result of the pressures going either way
will be eagerly awaited.

Another point on which the Parliament’s new powers of approval of
trade agreements may be brought to bear is the recourse to the procedure
of Article 218, paragraph 9, TFEU relative to “establishing the positions to
be adopted on the Union's behalf in a body set up by an agreement, when
that body is called upon to adopt acts having legal effects”. It has already
been mentioned how the EP is seeking to exert at least some political in-
fluence on the execution by the Commission of the directives for negotia-
tion that the Council issues to the Commission to guide it in its negotia-
tions, given that the legal powers in this respect are reserved to the Coun-
cil. The same goes for the exercise of the power of Article 218, paragraph
9, TFEU, which is after all about the management of an international dele-
gation of legislative power to a treaty body or an organ of an international
organisation and, without doubt, should be deserving of considerable at-
tention from the European Parliament. Presumably, there were good rea-
sons to provide for such a delegation of powers and it is an important and
often used instrument in international organisations and treaty bod-
ies. *Nonetheless, there are equally good reasons for Parliament to de-
mand some political power of scrutiny (for instance by a special standing
parliamentary committee that could react quickly) over deciding the
Union’s position in a treaty body or organ of an international organisation,
when it will take a decision that will be binding on the Union, even if Arti-
cle 218, paragraph 9, TFEU gives no legal power to the European Parlia-
ment to exercise such scrutiny.

49 A well-known example is the power of the World Health Organization to adopt
binding International Health Regulations. Similarly, the ICAO is authorized to
adopt so-called SARPS (standards and recognized practices). Multilateral Envi-
ronmental Agreements very often give the power to modify lists of dangerous sub-
stances, e.g. of endangered species, with binding effect.
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This is a point where the strength of the legal concept of institutional
balance can be tested and where it may exist separately from the shifting
EU constitutional texts. Would the Court accept such parliamentary scruti-
ny on the basis that the balance between the institutions requires it, as it
would be anomalous for the Parliament to be able to exercise a right of
consent over international agreements (including trade agreements), but
not over the position of the Union when binding decisions are taken based
on delegation to a treaty body based on such an agreement approved by
Parliament? Or would it reject such scrutiny, as it was not provided for in
the TFEU and the right to fix the position of the Union in such cases was
limited to the Council alone?

The Parliament’s power to approve trade agreements may also have
consequences for the adoption of mixed agreements. If a mixed agreement
is to a very large extent a trade agreement and its being mixed is a com-
promise between the Commission and the Member States in the Council, >0
normally there will be no specification about what part of the agreement is
exclusive EU competence, what part is shared competence, and what is
exclusive competence of the Member States. That is precisely the point of
the compromise. However, even in most modern, so-called “deep and
comprehensive” trade agreements commercial policy within the meaning
of Article 207 TFEU in reality easily covers more than 90-95% of the
agreement. In the past this meant, that such a “false mixity compromise”
was an arrangement in which the Council delegated its exclusive power to
conclude trade agreements back to the Member States and their Parlia-
ments. Such distortion, if not to say breach, of the Treaty at that time was
essentially victimless, as the Member States in the Council simply gave
themselves a second bite at the cherry, even though it was probably al-
ready then contrary to Donckerwolcke’s requirement that re-delegation of
trade policy power to the Member States is only possible if done explicit-
ly.3! It can be argued that at the time such approval by national parlia-
ments added an aspect of necessary democratic legitimacy, as the EP had
no formal powers in the field of trade at all. In the new situation, such a

50 For the reduced risk of such mixed trade agreements being necessary, see Opinion
2/15, supra notes 12 and 17. See also the contribution by Chamon in this volume.

51 Judgment of 15 December 1976, Donckerwolcke, 41/76, EU:C:1976:182, para 32.
It is to be noted that this case deals with a limited and discrete re-delegation, while
giving back the power to stop a Union act that is for 90-95% exclusive power to
one national Parliament is an entirely different matter.
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compromise of “false mixity” is in essence at the expense of the Parlia-
ment’s right to decide on its own about trade policy matters and not to
have to share this power with national parliaments. The latter are not em-
powered to, and probably are not capable of, weighing up the different el-
ements going into such an agreement at the European level. It is obvious
that mixed agreements have an unsettling effect on the balance between
the institutions in Union treaty-making now that the Parliament also
weighs on the scales. Even if Parliament implicitly accepts the “false mix-
ity”, again the prohibition of implicit re-delegation kicks in.

The CETA episode has been a first tragic example of the problems set
out here; it will be interesting to see what lessons the institutions will draw
from it.2 For the moment the Commission, after Opinion 2/15, has taken
the road of henceforth proposing trade agreements that adhere strictly to
the criteria laid down in this Opinion of the Court and thus would follow
only the Union procedure for concluding such agreements. It remains to
be seen what the reactions of the Member States and the Council would
be. And if they are negative and Member States in the Council continue
their long-standing practice to add elements to the Commission’s proposed
directives for negotiations assuring that the agreement becomes mixed,
what would be the reaction of the other institutions in the legislative trian-
gle? How strongly would the Commission defend its position by with-
drawing its recommendation containing those directives, thus confronting
the Council with the choice with no agreement or a Union-only-agree-
ment?33 Would the European Parliament support the Commission by an-
nouncing that it will not accept a mixed agreement? What alternative
routes may be devised so that Member State Parliaments may contribute to
the treaty-making process through their Member States in the Council
without impinging on the exclusive powers of the Union? The questions
of a politico-legal character determining the future shape of the Union’s
common commercial policy are myriad.

The new powers of the European Parliament in the field of trade and
external relations are also likely to have external repercussions. As the
Union’s institutions in this field know only too well, the legislative powers

52 For more details, see P. J. Kuijper, “Post-CETA: How we Got There and How To
Go On”, Revue trimestrielle de droit européen 53, no. 3 (2017), 181-187.

53 In analogy to the case Commission v Council, supra note 45. See also P. J. Kui-
jper, “Post-CETA”, supra note 52.
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of the US Congress in the field of “Commerce with foreign Nations™* can
cause considerable problems to other states. Legislation in direct conflict
with the rights of the US’s treaty partners in the WTO Agreements occurs
with some regularity and the necessary litigation in the WTO is time con-
suming and requires a relentless effort to push the US toward conformity.
It is to be expected that the European Parliament may be subject to the
same temptation — to put it charitably — of testing the limits imposed by
the WTO Agreements and their interpretation by WTO panels and the Ap-
pellate Body, with the likely result of being rebuffed by these WTO bod-
ies, when other WTO Members bring cases to the dispute settlement sys-
tem. Obviously the Council and the Commission have more constitutional
possibilities than the US executive to restrain the Parliament from giving
in to such temptations in trilogues, but sometimes compromises that none
of the three can refuse may still carry considerable risks.3?

Finally, the question may be asked whether the EEAS does not itself
constitute an institution that is the embodiment of the notion of balance
between the institutions.’® There is indeed no doubt that the creation of the
EEAS was an act of balance between the Council and the Commission, in-
sofar as the EEAS was destined to float in a kind of vacuum between the
Commission and the Council Secretariat, with the Member States as a col-
lective third party also involved in this new, sui generis institution. How-
ever, this view of the EEAS was correct only at the moment of its creation.
Once that moment had passed, the EEAS had to find its own place in the
new balance between the institutions in external relations, which had been
created by the Lisbon Treaty. That place is a kind of amalgam between the
position of the Secretariat of the Council in the old CFSP and the position
of the half-yearly presidency of the Council during the pre-Lisbon period,
while it also functions as negotiator in the field of CFSP/CSDP under

54 See Article I, Section 8, of the US Constitution.

55 This may be the case with the compromise reached in September 2017 between
the Council, the Parliament and the Commission on the inclusion of environmental
elements and labour rights in the calculation of anti-dumping and countervailing
duties by the Commission, when applying trade defence measures. See European
Commission, “Commission welcomes agreement on new anti-dumping methodol-
ogy”, Strasbourg, 3 October 2017, http://trade.ec.europa.eu/doclib/press/
index.cfm?id=1735.

56 See S. Blockmans, “Setting Up the European External Action Service: An Act of
Institutional Balance”, European Constitutional Law Review, no. 2 (2012),
246-279.
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guidance of the Council in a way comparable to the Commission in the
TFEU external relations.

It is obvious from a short passage in the Pirates cases that the Court
also has some difficulty placing the EEAS in this new context and actually
charges only the Council with informing the Parliament regularly on the
progress of negotiations in CFSP agreements, while it was the EEAS that
actually negotiated the agreement.>” One might have expected that Court
would give the same room for manoeuvre to the EAAS, as negotiator, as it
gave to the Commission in the Negotiating Directives case,>® but in that
case the Court might have been accused of meddling in the institutional
balance of the CFSP in too direct a fashion and without obvious need for
deciding the case. Further developments have to be awaited before there
are further indications about what exactly the position of the EEAS in the
balance between the institutions may be. Serious arguments may also be
made that the double-hatted character of the HR/VP and, consequently, of
her service, the EEAS, has upset a functioning balance between the insti-
tutions. In this connection, the widespread negative reaction to the fusion
between the functions of President of the Commission and President of the
European Council, as suggested by Jean-Claude Juncker in his State of the
Union speech of September 2017 is telling.

The title of this contribution announced that it was intended as an essay
— an attempt to sketch the separation of powers (in Union language, insti-
tutional balance) in the field of external relations from the perspective of
the evolution of foreign relations powers in national States with a demo-
cratic tradition. This perspective was then used for an appreciation of the
changes brought to this balance between the institutions by the Lisbon
Treaty and the Court’s interpretation of these changes. It is hoped that this
perspective has contributed to assuage the fears in the Member States that
these changes are not as revolutionary as they may seem, while alerting
observers of the process to the many issues and questions that are in need
of an answer in the months and years to come.

57 See Judgment of 14 June 2016, Furopean Parliament v Council (Agreement with
Tanzania), supra note 24; see also supra note 27 to note 29 and accompanying
text.

58 See Judgment of 16 July 2015, Commission v Council (Negotiating Directives),
supra note 39.

229

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

(o) ENR


https://doi.org/10.5771/9783845277134
https://www.nomos-elibrary.de/agb

La dimension « subjective » de I’invocabilité des accords
internationaux / The Subjective Dimension of the Invocability of
International Agreements

Miro Prek and Silvére Lefévre®

Abstract

Even though international law forms an integral part of European Union
law, it is not afforded the same legal status as other sources of European
Union Law. An illustration of such differences in legal status lies in the
existence of additional requirements that need to be fulfilled in order for
the EU Courts to verify whether EU legislation complies with an interna-
tional agreement. This article focuses on such extra conditions which are
of a “subjective nature” in the sense that they imply the demonstration of
the intention either of (a) the joint parties to the agreement or (b) the sole
European Union to allow or refuse Courts to assess to validity of legisla-
tion by reference to such an agreement. A cross-cutting issue is whether
the approaches favoured in relation to WTO rules can be extended to other
types of international agreements.

The first part focuses on how the joint intention of the parties to an in-
ternational agreement is relevant when the validity of EU legislation is
challenged by reference to such an agreement. A distinction must be
drawn according to the type of applicant that raises the issue of a potential
incompatibility between EU legislation and an international agreement.
Legal or natural persons must demonstrate that the intention of the parties
to the agreement they invoke is to confer rights upon them. While such a
requirement is not applicable when the applicant is a Member State, the
intention of the parties might still be relevant when they raise arguments
based on violations of WTO agreements. The settled case law according to
which such agreements, given their nature and purpose, are not in princi-
ple among the rules in the light of which the Court is to review the legality
of EU legislation can be linked with the idea that the intention of the par-
ties was to search for a strict reciprocity in the implementation of such

* Les opinions exprimées le sont a titre personnel.
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agreements. Allowing the review of validity of EU legislation would go
against such quest for reciprocity since other parties to the agreement do
not allow for an equivalent legal challenge against their own internal legis-
lation.

The second part of the article examines whether the sole intention of the
EU (rather than the joint intention of the parties) to allow the validity of its
legislation to be assessed by reference to international agreements can also
be relevant. The settled case law since the Nakajima and Fediol judge-
ments seems to provide a positive answer to this question at least in rela-
tion to WTO agreements. Such case law accepts that in situations in which
the Union intended to implement a particular obligation assumed in the
context of the WTO, or where the Union measure refers expressly to the
precise provisions of the WTO agreements, it belongs to the Court to re-
view the legality of the Union measure in question in the light of such
agreements. Yet such a possibility remains, so far, limited to WTO agree-
ments, since attempts by the General Court to extend its scope to the re-
view of EU legislation by reference to the Aarhus convention were not
followed by the Court of Justice.

Hkok

La lecture du Traité sur I’Union européenne (TUE) et du Traité sur le
fonctionnement de 1’Union européenne (TFUE) souligne I’ouverture de
I’ordre juridique de I’Union au droit international. L’article 3, paragraphe
5, TUE se référe, ainsi, a la contribution de I’Union au « strict respect et
au développement du droit international ». Dans le méme sens I’article
216, paragraphe 2, TFUE stipule que « les accords conclus par 1’Union
lient les institutions de 1’Union et les Etats membres ». Cet esprit d’ouver-
ture se retrouve dans la formule classique utilisée depuis ’arrét Haege-
man! selon laquelle les accords internationaux « forment une partie
intégrante » de 1’ordre juridique de 1’Union.

Cette ouverture au droit international ne revét cependant pas un car-
actére absolu et doit se concilier avec la préservation de I’autonomie et des
spécificités de I’ordre juridique de I’Union. Sous 1’angle de I’application
du principe de primauté, cela se matérialise par une insertion, certes élevée
du droit international dans la hiérarchie des normes, en ce qu’elle est

1 Arrét de la Cour du 30 avril 1974, Haegeman, 181/73, EU:C:1974:41, point 5.
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supérieure au droit dérivé, mais cependant inférieure au droit primaire?.
S’agissant des accords internationaux cette soumission au droit primaire
est révélée par la procédure de larticle 218, paragraphe 11, TFUE ainsi
que par la jurisprudence acceptant le controle indirect de la « constitution-
nalité » d’un accord international au travers de son acte de conclusion3. En
ce qui concerne les autres normes de droit international, une approche
équivalente a été appliquée a I’égard des résolutions du Conseil de sécurité
adoptées sur le fondement du chapitre VII de la Charte des Nations unies,
suivant les affaires Kadi et Al Barakaat®.

Surtout, ce mélange d’ouverture et de prudence a 1’égard du droit inter-
national se matérialise par 1’existence d’obstacles a I’invocabilité des en-
gagements internationaux conclus par I’Union.

Un premier obstacle concerne les particuliers (personnes physiques ou
morales). Ceux-ci, aux fins d’écarter une norme interne contraire (ce qui
est parfois qualifié en doctrine d” « invocabilité d’exclusion’® ») sont tenus
a la démonstration préalable de ce que I’engagement international est d’ef-
fet direct, c’est-a-dire « apte a créer par lui-méme des droits ou des obliga-

2 Sur cette question v. P.-Y. Monjal, Recherches sur la hiérarchie des normes commu-
nautaires, Paris, LGDJ, 2000, p. 133.

3 V. par ex. arrét de la Cour du 27 septembre 1988, Commission/Conseil, 165/87,
EU:C:1988:458; arrét de la Cour du 30 mai 2006, Parlement/Conseil et Commis-
sion, C-317/04 et C-318/04, EU:C:2006:346. Sur cette question v. notamment
E. Neframi, « Accords internationaux. — Statut des accords internationaux dans 1’or-
dre juridique de I’Union européenne », JurisClasseur Europe Traité, Fasc. 192-2,
point 69 et s.

4 Arrét de la Cour du 3 septembre 2008, Kadi et Al Barakaat,
C-402/05 P et C-415/05 P, EU:C:2008:461.

5 DLinvocabilité d’exclusion implique la mise a 1’écart de la norme interne contraire.
Elle se distingue, notamment, de I’invocabilité d’interprétation conforme qui im-
plique seulement, autant que possible une interprétation de la norme interne a la lu-
miére de I’engagement international, et de I’invocabilité de substitution, laquelle
permet I’application de 1’engagement international en lieu et place de la norme in-
terne. Sur cette typologie v. D. Simon, Le systéme juridique communautaire, Paris,
PUF, 2001, p. 438. Sur son application a I’invocabilité des engagements interna-
tionaux, v. notamment, J. F. Delile, « L’invocabilité des accords internationaux de-
vant le juge de la 1égalité des actes de I’Union européenne. Etat des lieux a I’occa-
sion des arréts Vereniging Milieudefensie et Stichting Natuur », Cahiers de droit eu-
ropéen, vol. 51, n° 1/2015, p. 153.
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tions au bénéficie ou a la charge des personnes privées »°, alors qu’il est
discutable que cela soit nécessaire a 1’égard des normes internes de droit
de I"Union.”

Cette condition est d’autant plus restrictive que la démonstration de
I’effet direct d’un engagement international implique une condition addi-
tionnelle par rapport a celle des normes internes du droit de 1’Union. 11 ap-
partient, certes, au particulier souhaitant invoquer la contrariété d’un acte
de I’Union par rapport & un engagement international de démontrer que les
dispositions invoquées « apparaissent, du point de vue de leur contenu, in-
conditionnelles et suffisamment précises® », ce qui correspond aux condi-
tions classiques de 1’effet direct appliquées aux normes internes de
I’Union. De telles conditions peuvent étre qualifiées d’objectives en ce
qu’elles concernent les qualités de la norme devant servir de base de con-
trole. Toutefois, outre ces conditions objectives, doit également étre rem-
plie une condition « subjective » de I’effet direct tenant dans 1’intention
des parties a I’accord de conférer des droits aux particuliers. La prise en
compte d’une telle intention est loin d’étre un phénoméne nouveau; on en
trouve une illustration dés le 15°™¢ avis de la Cour permanente de justice

6 Selon la définition de R. Mehdi « Ordre juridique de 1’Union européenne — Effet
direct », Jurisclasseur Europe Traité, Fasc. 195, point 12. Une définition équiva-
lente et plus fonctionnelle est donnée par K. Lenaerts et T. Corthaut : « it is the
technique which allows individuals to enforce a subjective right, which is only
available in the internal legal order in an instrument that comes from outside that
order, against another (state or private) actor». V. K. Lenaerts, T. Corthaut « Of
Birds and Hedges: the Role of Primacy in Invoking Norms of EU Law », European
Law Review, vol. 31, n° 3/2006, p. 310.

7 V. en ce qui concerne I’invocabilité d’exclusion de normes de droit interne des Etats
membres contraires a des directives dépourvues d’effet direct, les conclusions de
I’ Avocat général Saggio dans les affaires jointes Océano Grupo Editorial et Salvat
Editores, C-240/98 a C-244/98, EU:C:1999:620, points 37 a 39, ainsi que les con-
clusions de 1’Avocat général Léger dans 1’affaire Linster, C-287/98, EU:C:2000:3,
points 55 a 77. V. également en ce qui concerne le contréle du respect d’une déci-
sion-cadre dépourvue d’effet direct les conclusions de 1’Avocat général Bot dans
Paffaire Poplawski, C-579/15, EU:C:2017:116 points 79 a 90.

8 Arrét de la Cour du 13 janvier 2015, Vereniging Milieudefensie,
C-401/12 P a C-403/12 P, EU:C:2015:4, point 54; arrét de la Cour du 3 juin 2008,
Intertanko, C-308/06, EU:C:2008:312, point 45; arrét de la Cour du 9 septembre
2008, FIAMM, C-120/06 P et C-121/06 P, EU:C:2008:476, points 110 et 120; arrét
de la Cour du 21 décembre 2011, Air Transport Association of America, C-366/10,
EU:C:2011:864, point 54.
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internationale portant sur la compétence des Tribunaux de Dantzig®. Dans
la jurisprudence de la Cour de Justice cette intention est recherchée sous
I’angle particulier du point de savoir si la nature et I’économie de 1’accord
ne s’opposent pas a son invocabilité.

La mise en exergue de cette condition supplémentaire est révélatrice de
la différence de nature fondamentale entre une norme adoptée dans le
cadre interne de I’Union pour laquelle I’intention de conférer des droits
peut étre présumée — sous réserve de I’examen de la qualité de la norme en
question — et une norme juridique extérieure a I’ordre juridique de
I’Union, a I’égard de laquelle cette intention doit étre vérifice.

Ainsi, comparée aux normes internes de I’Union, I’invocabilité des en-
gagements internationaux par les particuliers a des fins de contrdle de
légalité apparait doublement restrictive. D’une part, elle est conditionnée
par la démonstration de ce que la norme invoquée est d’effet direct, ce qui
n’est pas le cas s’agissant des normes internes pour lesquelles ce type
d’invocabilité peut s’apprécier en la seule conséquence du principe de pri-
mauté!®. D’autre part, la démonstration de I’effet direct ne suppose pas
seulement ’examen des qualités de la norme conventionnelle alléguée
mais également de I’intention des parties a ’accord international.

A P’inverse des particuliers, un Etat membre n’est pas tenu de démontr-
er Deffet direct d’une disposition d’un accord international aux fins de
contester la non-conformité d’un acte de 1’Union!. Il en va différemment
d’un second obstacle a I’invocabilité des engagements internationaux,
lequel dispose d’une portée plus générale en ce qu’il empéche I’invoca-
bilité de I’accord également par les Etats membres. 11 tient dans la néces-
saire satisfaction d’une condition de réciprocité dans la mise en ceuvre de
I’accord international!2. 1l se présente dans la situation ou la Cour déduit

9 CPJI, avis n°15, 3 mars 1918, Série B, p. 17 et s.

10 Sur I'importance du principe de primauté comme fondement de 1’invocabilité a
des fins de controle de 1égalité v. K. Lenaerts et T. Corthaut, supra note 6, p.
297-310.

11 Arrét de la Cour du 9 octobre 2001, Pays-Bas/Parlement et Conseil « Biotech »,
C-377/98, EU:C:2001:523, points 52-54.

12 Lexistence autonome d’une condition tirée de la réciprocité de I’application d’un
engagement international est parfois contestée en doctrine. V. J. Rideau « Accords
internationaux », Répertoire droit de ['Union européenne, Paris, Dalloz, 2011,
point 540. Est alors privilégiée une vision globale de I’effet direct des engage-
ments internationaux dans laquelle la spécificité de I’invocabilité des accords de
I’OMC est minorée. Id. point 514.
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de la nature et de I’économie de 1’accord la volonté des parties de le
fonder sur des principes de réciprocité et d’avantages mutuels. L’invoca-
bilit¢ de I’accord dans 1’ordre juridique de 1’Union n’est, alors, possible
que si les partenaires de 1’Union permettent une invocabilité équivalente
dans leur propre ordre juridique.

Cet obstacle présente deux particularités. D’une part, il ne vaut — tout
au moins en 1’état actuel de la jurisprudence — qu’a 1’égard des accords
conclus dans le cadre de I’Organisation mondiale du commerce (OMC).
D’autre part, il a été soutenu de maniére, a notre avis, convaincante en
doctrine!3 que ce motif de refus d’invocabilité ne repose pas sur une ab-
sence d’effet direct de I’engagement international; il réside dans une con-
dition autonome de réciprocité se situant en amont de I’examen du point
de savoir si la norme alléguée est destinée a conférer des droits aux partic-
uliers. Milite, en effet, en faveur de 1’autonomie de cette condition de
réciprocité, la circonstance qu’elle aboutit a une absence d’invocabilité
non seulement au détriment des personnes physiques ou morales mais
également des Etats membres, requérants privilégiés.

Ces deux limites a I’invocabilité des engagements internationaux sont
la conséquence de la liberté¢ dont jouissent les institutions de 1’Union, qui
sont compétentes pour négocier et conclure un accord avec des pays tiers,
de convenir avec ceux-ci des effets que les dispositions de I'accord doivent
produire dans l'ordre interne des parties contractantes. Une telle liberté im-
plique nécessairement que les juridictions de 1’Union ne peuvent jouer
qu’un réle supplétif dans la détermination de 1’étendue des effets d’un en-
gagement dans ’ordre juridique de I’Union!4. En d’autres termes, soit la
convention internationale explicite 1’étendue de ses effets dans les ordres
internes des parties contractantes et les juridictions de 1’Union doivent en
prendre actel?; soit elle est silencieuse et ¢’est alors au juge de rechercher
cette intention et d’en tirer les conséquences quant a 1’étendue des effets

13 J. F. Delile, L’invocabilité des accords internationaux dans la CJUE et le Conseil
d’Etat frangais, Bruxelles, Bruylant, 2016, p. 160.

14 S’agissant de ’'OMC, arrét de la Cour du 23 novembre 1999, Portugal/Conseil,
C-149/96, EU:C:1999:574, point 34. S’agissant des accords internationaux de
droit commun, v. I’arrét de la Cour du 13 janvier 2015, Vereniging Milieudefensie,
supra note 8, point 53.

15 Par exemple I’accord de libre-échange entre I’'Union européenne et ses Etats mem-
bres, d’une part, et la République de Corée, d’autre part, (JO L127 du 14 mai
2011, p. 1) contient plusieurs références explicites excluant 1’invocabilité par les
particuliers de certaines dispositions d’annexes a 1’accord. Il en est ainsi de I’an-
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que I’accord produit!®. La recherche de cette « dimension subjective » de
I’invocabilité d’un accord international implique, selon le cas, d’examiner
si I’intention des parties a été de soumettre son invocabilité¢ & une condi-
tion de réciprocité ou de conférer des droits au profit des particuliers (I).

Une forme particuliere d’invocabilité, développée dans le cadre de la
jurisprudence propre aux accords de ’'OMC — et qui, au stade actuel de
son développement, reste confinée a ces seuls accords — permet, en
principe, de tempérer la rigueur de ces obstacles. Elle admet le contrdle de
conformité d’un acte du droit de I’Union quand il a pour objet de mettre
en ceuvre une obligation internationale de 1’Union. L’adoption d’une légis-
lation opérant un renvoi suffisamment explicite a une norme de I’'OMC ou
d’une législation destinée a mettre en ceuvre une obligation particuliére de
I’Union au titre d’une norme de I’OMC est alors considérée comme justi-
fiant que la disposition mise en ceuvre, ou a laquelle il est fait une
référence explicite, puisse étre invoquée a des fins de contrdle de confor-
mité de la législation de 1’Union. Cette invocabilité de mise en ceuvre
s’apparente également en une illustration de la condition subjective de
I’invocabilité des engagements internationaux en ce qu’elle manifeste I’in-
tention unilatérale de I’Union de permettre a un engagement international
de produire ses effets dans I’ordre juridique de I’Union. Analysée sous cet
angle, la question de son extension en dehors du champ d’application des
accords de I’OMC ne pouvait que se poser. Question a laquelle la jurispru-
dence de la Cour a donné une réponse négative, méme si la portée exacte
de ce refus demeure encore, a notre sens, floue (II).

nexe 7-A-2 relative a la liste des engagements de 1’Union européenne relatives aux
activités économiques libéralisées, laquelle précise de maniére liminaire que «les
droits et obligations résultant de la liste ci-apres n'ont pas d'effet automatique et ne
conférent donc aucun droit directement a des personnes physiques ou morales ».
Sur cette question v. M. Maresceau, « The Court of Justice and Bilateral Agree-
ments », in Y. Bot, E. Levits, A. Rosas (dir.), La Cour de justice et la construction
de I’Europe : Analyses et perspectives de soixante ans de jurisprudence, La Haye,
Asser Press, 2013, p. 716.

16 Arrét de la Cour du 26 octobre 1982, Kupferberg, 104/81, EU:C:1982:362, point
17; arrét de la Cour du 9 septembre 2008, FIAMM, supra note 8, point 108.
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1. L’intention des parties, critere d’identification des effets d’'un
engagement international dans [’ordre juridique de I’Union

Tout engagement international conclu par I’Union produit un degré mini-
mal d’effet dans I’ordre juridique de 1’Union en ce qu’il est pertinent aux
fins de I’interprétation de la l