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Preface

At first sight, one might expect that all legal systems are firmly based on
fundamental concepts, implemented by settled institutions. However, in
actuality, these preconditions are usually not met as the law is part of the
societal, economic and political reality of a broader environment, reflec-
tive of the status of and changes in human society in both history and
modern times. This situation is especially true for public international law.
Here, one fundamental issue concerns the status of actors in the interna-
tional legal order: are only states and international organizations subjects
of modern public international law? Or do we accept that other actors, like
non-governmental organizations, multinational enterprises and individu-
als, enter the scene to vindicate their rights (and individual protections) at
the international level? Much has been written about this subject and there
is still much scholarship needed to assess the great changes in, and affect-
ing, the international legal order at the beginning of the 215t century.

The uncertainties of the current situation are also reflected in the
practices of international courts and tribunals. The proliferation of these
courts and tribunals over the last decades — not only with regard to the
number of institutions but also in relation to the ever-growing corpus of
case-law and practice — has been accompanied by a procedural phe-
nomenon called “amicus curiae”. Although the concept as such is largely
unsettled, it is often understood as a procedural vehicle for non-parties, of-
ten for non-state actors without legal standing, to influence the decision-
making processes of international courts and tribunals by submitting writ-
ten and — occasionally — even oral statements to those courts. The admissi-
bility of these statements is being disputed, but there is a growing tenden-
cy of permitting these interventions, at least in investment arbitration and
before human rights bodies. Much attention has been paid to this develop-
ment which, at a procedural level, reflects the unsettled status of actors in
modern public international law. At the same time, the expansion of the
amicus curiae corresponds to the pursuit of more transparency in interna-
tional dispute settlement and reflects the search for more legitimacy in in-
ternational dispute resolution processes as a whole.

The PhD thesis of Astrid Wiik contributes to this ongoing debate in a
remarkable way: She bases her analysis on a broad empirical research by
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analysing the case law and the practice of several international courts (the
ICJ, the ITLOS, the ECtHR) and dispute settlement bodies such as the
WTO Appellate Body and investment arbitration. Her research question
does not only ask about the different variations of the amicus curiae;
Astrid Wiik also wants to know to what extent amici curiae really influ-
ence international dispute settlement processes and whether the expecta-
tion that their involvement in dispute resolution would improve the out-
comes in a positive way is really justified. It does not come as a surprise
that she comes up with a much more nuanced result than other studies in
this field. Indeed, this PhD is the first on the amicus curiae phenomenon
which is based on a comprehensive review of the practice of international
courts and tribunals.

This PhD was written in the framework of the International Max Planck
Research School on Successful Dispute Resolution. This Doctoral School
was originally organized by the Institute for Comparative Law, and Busi-
ness Law of the University of Heidelberg and the Max Planck Institute
Heidelberg for Comparative Public Law and International Law. In the
meantime, the Max Planck Institute Luxembourg for European, Interna-
tional and Regulatory Procedural Law joined the School, as did the Law
Faculty of the University of Luxembourg. When she worked on her PhD,
Astrid Wiik was strongly involved in the debates of the students and their
supervisors; the School offered her the opportunity to spend some time at
the Permanent Court of Arbitration in The Hague where she obtained
many insights into the “real” world of international dispute settlement. Her
study profited considerably from an academic environment which permit-
ted her to engage in comparative research at different research centres in
Europe (including Heidelberg, Cambridge and The Hague).

After several years of steady work, this PhD project has been success-
fully completed. This is a great moment, not only for the candidate, but
also for the supervisor who has accompanied the author throughout the
process. In the case of Astrid Wiik, it was my pleasure to see her research
expanding and to share the upcoming results with Riidiger Wolfrum as a
co-supervisor. And I’m also glad to see that Astrid Wiik has started an
academic career at Heidelberg University.

Luxembourg, 8 February 2018 Burkhard Hess
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Chapter § 1 Introduction

Amici curiae skyrocketed to international fame in the late 1990 after the
WTO Appellate Body decided in US—Shrimp that panels possessed an un-
written authority to accept submissions from non-governmental organisa-
tions lobbying for the inclusion of environmental standards in trade dis-
putes.! The admission by investment arbitration tribunals of equally unso-
licited amicus curiae submissions by non-state actors a few years later
firmly entrenched the issue on the agenda of trade and investment law
practitioners.? In the heat of the debate, few realized that amicus curiae
participation was quite common before many other international courts
and tribunals. The ECtHR, the IACtHR and most international and hybrid
criminal tribunals had a thriving amicus curiae practice, and even the ICJ
and the IUSCT had had (admittedly few and sporadic) encounters with the
concept.

What is amicus curiae? Latin for ‘friend of the court’ the term indicates
that amicus curiae is an instrument for the benefit of the court, that it as-
sists it in some manner — with the term ‘friend’ indicating that it is not
obliged to do so. An often-quoted entry in Black’s Law Dictionary defines
amicus curiae as ‘[a] person who is not a party to a lawsuit but who peti-
tions the court or is requested by the court to file a brief in the action be-
cause that person has a strong interest in the subject matter.”? This view is
not unchallenged. Some require amicus curiae to act as an uninterested
and neutral assistant.* Others see amici as lobbyists of their own, a public

1 United States — Import Prohibition of Certain Shrimp and Shrimp Products (here-
inafter: US—Shrimp), Report of the Appellate Body, adopted on 6 November 1998,
WT/DS58/AB/R, para. 83.

2 Methanex Corporation v. United States of America (hereinafter: Methanex v. USA),
Decision of the Tribunal on Petitions from Third Persons to Intervene as ‘Amici Cu-
riae’, 15 January 2001; United Parcel Service of America Inc. v. Canada (here-
inafter: UPS v. Canada), Decision of the Tribunal on Petitions for Intervention and
Participation as Amici Curiae, 17 October 2001.

3 B. Garner, Black’s law dictionary, 7" Ed., St. Paul 1999, p. 83.

4 G. Umbricht, An “amicus curiae brief” on amicus curiae briefs at the WTO, 4 Jour-
nal of International Economic Law (2001), p. 778 (Amicus curiae is ‘a private per-
son or entity who has no direct legal interest at stake in the dispute at hand [and]
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the parties’ interests.> The plethora of views held in academia (and in

national legal systems) is reflected in the practice of international courts

an

d tribunals. With the exception of the IACtHR, international courts and
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may submit an unsolicited report to the court in which such person or entity may
articulate its own view on legal questions and inform the court about factual cir-
cumstances in order to facilitate the court’s ability to decide the case.’. [References
omitted].); The Prosecutor v. Kanyarukiga, Case No. ICTR-2002-78, Decision on
amicus curiae request by the Kigali Bar Association, 22 February 2008, Rec. No.
ICTR-02-78-0091/1, para. 7 (‘[J]urisprudence indicates that the role of an amicus
curiae is not to represent the interests of a particular party, but rather to assist the
court by providing an objective view in relation to the issues under consideration.”);
P. De Cesari, NGOs and the activities of the ad hoc criminal tribunals for former
Yugoslavia and Rwanda, in: T. Treves et al. (Eds.), Civil society, international
courts and compliance bodies, The Hague 2005, p. 119 (‘If the authorization does
not indicate exactly the amount of information required, the NGO must try not to
broaden the scope of its opinion ... Leave is normally granted for technical and limi-
ted support and not recommendations or suggestions. The aim of amicus curiae par-
ticipation is to assist the judicial process and not to attempt to put pressure on it.”).
P. Mavroidis, Amicus curiae briefs before the WTO: much ado about nothing, in: A.
v. Bogdandy et al. (Eds.), European integration and international coordination:
studies in transnational economic law in honour of Claus-Dieter Ehlermann, The
Hague 2002, p. 317; C. Brithwiler, Amicus curiae in the WTO dispute settlement
procedure: a developing country’s foe?, 60 Aussenwirtschaft (2005), p. 348
(‘[T]oday’s amici try to highlight factual or legal aspects associated with their spe-
cific concerns or interests.”); M. Frigessi di Rattalma, NGOs before the European
Court of Human Rights: beyond amicus curiae participation, in: T. Treves et al.
(Eds.), Civil society, international courts and compliance bodies, The Hague 2005,
p- 57 (‘[Aln amicus curiae is a person or organization with an interest in or view on
the subject matter of a case who, without being a party, petitions the ECHR for per-
mission to file a brief suggesting matters of fact and of law in order to propose a
decision consistent with its views. The interest of an amicus tends to be of a general
nature, such as the desire to promote public interests.”); Y. Ronen/Y. Naggan, Third
parties, in: C. Romano/K. Alter/Y. Shany (Eds.), The Oxford Handbook of interna-
tional adjudication, Oxford 2014, p. 821 (‘Broadly defined, amici curiae are natural
or legal persons who, without being parties to the case, submit their views to the
court on matters of fact and law, in the pursuit of a public interest related to the sub-
ject matter of the case.”).
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tribunals largely have abstained from defining the concept and its func-
tions.® Overall, the term amicus curiae is vague and unclear.”

Despite these uncertainties, many NGOs support the notion of amicus
curiae participation in international dispute settlement. The concept is
lauded as an opportunity to introduce public values into trade and invest-
ment-focused legal regimes whose dispute settlement processes are said to
operate so effectively as to stymie national measures issued by democrati-
cally elected governments and parliaments in the public interest.® Many
scholars and NGOs argue that some form of participation for affected indi-
viduals and communities is indispensable to ensure the continued legiti-
macy of international adjudication. They welcome amicus curiae as an
agent of change from a state-focused to a peoples-focused dispute settle-
ment system where the selective espousal of national interests by states
can be mitigated by this form of direct participation.’

However, not all view the instrument positively. Many states and inter-
national practitioners on and before the benches worry that its involve-

6 Exception: Suez, Sociedad General de Aguas de Barcelona SA, and Vivendi Univer-
sal SA v. Argentine Republic (hereinafter: Suez/Vivendi v. Argentina), Order in Re-
sponse to a Petition for Participation as Amicus Curiae, 19 May 2005, ICSID Case
No. ARB/03/19, para.13. See also The Prosecutor v. Fulgence Kayishema, Case
No. ICTR-2001-67-1, Decision on ADAD’s (The organisation of ICTR defence
counsel) motion for reconsideration of request for leave to appear as amicus curiae,
1 July 2008, para. 10, where the ICTR emphasizes that amicus curiae participation
is at the discretion of the Chamber and that it serves to assist the Chamber ‘in its
consideration of the questions at issue, and in the proper determination of the case
before it.” But see Prosecutor v. Bagosora, Case No. ICTR-96-7-T, Decision on the
Amicus Curiae Application by the Government of the Kingdom of Belgium, 6 June
1998, where the ICTR found that an amicus may have ‘strong interests in or views
on the subject matter before the court.’

7 C. Tams/C. Zoellner, Amici Curiae im internationalen Investitionsschutzrecht, 45
Archiv des Volkerrechts (2007), p. 220 (,Der Begriff amicus curiae ist schillernd
und wird vielfach verwendet.); J. Bellhouse/A. Lavers, The modern amicus curiae:
a role in arbitration?, 23 Civil Justice Quarterly (2004), p. 187.

8 R. Higgins, International law in a changing international system, 58 Cambridge
Law Journal (1999), p. 85.

9 CIEL, Protecting the public interest in international dispute settlement: the amicus
curiae phenomenon, 2009, p. 2 (‘Given that decisions rendered by international
courts and tribunals increasingly affect a myriad of public interest issues, there is a
need to ensure that those dispute resolution bodies do not view the cases before
them in an artificially myopic manner, but that they adequately consider the context
and social implications of, and the interests affected by, the cases before them.’
[References omitted].).
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ment places an unjustifiable burden on the parties. They fear that the ad-
mission of amici curiae ruptures the delicate compromise represented in
international treaties on what international courts and tribunals decide on
and in which manner.!9 Others fear a blurring of the primary function of
dispute settlement: the rendering of a workable and acceptable solution of
the parties’ dispute. The issues amici curiae seek to table are often viewed
as potentially further antagonizing the parties and impeding ‘the complex
process of interest-accommodation that third party dispute settlement in-
evitably entails.’!! Concerns are not limited to procedural matters: it is ar-
gued that the WTO and investment treaties have been drafted technically
to keep politics out of the proceedings and to ensure a smooth functioning
of the global trade system. Allowing amici to participate in adjudicative
proceedings, many fear, might repoliticize disputes and, in the worst case,
limit trade and foreign direct investments.!2

In short, the issue of amicus curiae raises not only intricate procedural
questions, but it engages the fundamental purpose of international dispute
settlement in today’s globalizing world.!3 The issue’s relevance is aug-
mented in light of the ever-increasing importance of international dispute
settlement, which is reflected in the growth in number of international
courts and tribunals and the cases brought before them.

Hence, it is not surprising that in the last fifteen years the instrument
has become the subject of extensive academic interest. Research has fo-
cused largely on analyses of amicus curiae before individual adjudicating
bodies, especially the WTO dispute settlement system and investor-state
arbitration. To date, there is no comprehensive study of amicus curiae be-
fore international courts and tribunals examining its role and accommoda-

10 For many, Oil Platforms (Islamic Republic of Iran v. United States of America),
Judgment of 6 November 2003, Separate Opinion Judge Buergenthal, ICJ Rep.
2003, p. 279, para. 22.

11 A. Bianchi, Introduction, in: A. Bianchi (Ed.), Non-state actors and international
law, Farnham 2009, p. xxii.

12 WTO General Council, Minutes of Meeting of 22 November 2000, WT/GC/M/60,
Statement by Brazil, para. 46.

13 T. Treves, Introduction, in: T. Treves et al. (Eds.), Civil society, international
courts and compliance bodies, The Hague 2005, pp. 1-2 (‘[I]ncreased weakness of
the dogma that the state is the only actor in international relations’). See also R.
Mackenzie/C. Romano/Y. Shany/P. Sands, Manual on international courts and tri-
bunals, 2" Ed. Oxford 2010, p. xv.
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tion in international proceedings, its effectiveness and its effect on interna-
tional dispute settlement.!# This contribution seeks to close this gap.

The aim of this study is twofold: first, to obtain a deeper understanding
of amicus curiae before international courts and tribunals: its characteris-
tics, its functions and how it is dealt with. The second aim is to examine if
the concept, as currently used and regulated, is of added value to interna-
tional dispute settlement.

A. Structure

The main decision concerning the structure of this study was whether to
examine amicus curiae before each international court and tribunal!s sepa-
rately or to approach the different issues topically. The latter approach was
chosen to allow for direct comparisons and keep the focus on the instru-
ment and not on the particularities of a certain international court or tri-
bunal, although they determine much of the role and development of ami-
cus curiae in each court.

This book is structured in three parts. The first part, Chapters 2-4,
sketch the international amicus curiae. Chapter 2 presents the above-indi-
cated presumed functions and drawbacks of amicus curiae participation in
order to provide a backdrop against which to assess the instrument
throughout this book. Chapter 3 examines the national law origins and the
development of the instrument before international courts and tribunals to
show the variety of concepts held of amicus curiae in national legal sys-
tems and to highlight the different settings and conditions under which

14 Several studies of amicus curiae served as starting points for this study. Two arti-
cles were of particular value: an article by Lance Bartholomeusz published in
2005, which constitutes the most comprehensive study of the concept so far, and a
book chapter authored by Christine Chinkin and Ruth Mackenzie. See L.
Bartholomeusz, The amicus curiae before international courts and tribunals, 5
Non-State Actors and International Law (2005), pp. 209-286; C. Chinkin/R.
Mackenzie, International organizations as ‘friends of the court’ in: L. Boisson de
Chazournes et al. (Eds.), International organizations and international dispute set-
tlement: trends and prospects, Ardsley 2002, pp. 295-311.

15 This is usually done, see L. Bartholomeusz, supra note 14; D. Hollis, Private ac-
tors in public international law: amicus curiae and the case for the retention of
state sovereignty, 25 Boston College International and Comparative Law Review
(2002), pp. 235-255; A. Lindblom, Non-governmental organisations in interna-
tional law, Cambridge 2005.
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amici curiae were first admitted. Chapter 4 distils the current characteris-
tics and functions of amicus curiae before international courts and tri-
bunals and delineates it from other forms of non-party involvement in in-
ternational dispute settlement.

The second part of this book examines the laws and practices of amicus
curiae participation before international courts and tribunals. It forms the
empirical and analytical foundation of the study. Chapter 5 explores the le-
gal bases for amicus curiae participation and its admission to the proceed-
ings. Chapter 6 examines the instrument in the proceedings, including the
modalities of participation, the formal and substantive requirements at-
tached to submissions and their content.

The third part of this book, Chapters 7-8, drawing from the examination
in the second part, addresses the second aim of the study: the added value
of amicus curiae participation. Chapter 7 explores the substantive effec-
tiveness of the concept. It evaluates how and to what extent international
courts and tribunals have relied on submissions in their decision-making.
Chapter 8 analyses the effect of amicus curiae on international dispute set-
tlement as such. In particular, it considers whether the concept has ful-
filled the positive and/or negative expectations surrounding it.

B. Methodology

This study pursues an analytical approach. Normative considerations only
play a role when analysing the sufficiency of current regulations. The fo-
cal point of this study is the law de lege lata.

The research is based on the laws and cases of the included internation-
al courts and tribunals, academic literature and select amicus curiae sub-
missions. Unless indicated otherwise, the statutes, procedural rules and
other international treaties referred to are those applicable as of 15
November 2016.16 The corpus of case law of each court was researched

16 United Nations, Statute of the International Court of Justice, entered into force 18
April 1946 (hereinafter: ICJ Statute); International Court of Justice, Rules of
Court, entered into force 1 July 1978 (last amendment entered into force 14 April
2005) (hereinafter: /CJ Rules); International Court of Justice, Practice Directions,
first adopted October 2001, and last amended on 21 March 2013 (hereinafter: /CJ
Practice Directions), all at: http://www.icj-cij.org/en/practice-directions (last visit-
ed: 28.9.2017); United Nations Convention on the Law of the Sea of 10 December
1982, entered into force 16 November 1994 (hereinafter: UNCLOS) at: http://www
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with a view to identifying cases with amicus curiae participation. This

.un.org/Depts/los/convention_agreements/convention_overview_convention.htm
(last visited: 28.9.2017); Statute of the International Tribunal for the Law of the
Sea, Annex VI of the United Nations Convention on the Law of the Sea, entered
into force 16 November 1994 (hereinafter: ITLOS Statute), at: https://www.itlos.or
g/tileadmin/itlos/documents/basic_texts/statute_en.pdf (last visited: 28.9.2017);
Rules of the International Tribunal for the Law of the Sea (ITLOS/8), adopted on
28 October 1997 (last amendment 17 March 2009) (hereinafter: /TLOS Rules), at:
https://www.itlos.org/fileadmin/itlos/documents/basic_texts/Itlos 8 E 17 03 09.
pdf (last visited: 28.9.2017); European Convention for the Protection of Human
Rights and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, and
as entered into force with the latest amendment on 1 June 2010 (hereinafter:
ECHR), at: http://www.echr.coe.int/Documents/Convention  ENG.pdf (last
visited: 28.9.2017); European Court of Human Rights, Rules of Court, adopted 18
September 1959 (last amendment entered into force 14 November 2016) (here-
inafter: ECtHR Rules), at: http://www.echr.coe.int/Documents/Library 2015 RoC
_ENG.PDF (last visited: 28.9.2017); Statute of the Inter-American Court of Hu-
man Rights, adopted by the General Assembly of the Organisation of American
States by Resolution No. 448, entered into force on 1 January 1980 (hereinafter:
IACtHR Statute), at: http://www.corteidh.or.cr/index.php/en/about-us/estatuto (last
visited: 28.9.2017); Inter-American Court of Human Rights, Rules of Procedure,
as approved by the Court at its LXXXV Regular Period of Sessions, from 16-28
November 2009 (hereinafter: JACtHR Rules), at: http://www.corteidh.or.cr/sitios/r
eglamento/nov_2009 ing.pdf (last visited: 28.9.2017); African (Banjul) Charter on
Human and Peoples’ Rights, entered into force on 21 October 1986, OAU Doc.
CAB/LEG/67/3 (hereinafter: African Charter), at: http://en.african-court.org/imag
es/Basic%20Documents/charteang.pdf (last visited: 28.9.2017); Protocol to the
African Charter on Human and Peoples’ Rights on the Establishment of an African
Court on Human and Peoples’ Rights, at: http://en.african-court.org/images/Basic
%20Documents/africancourt-humanrights.pdf (last visited: 28.9.2017); African
Court on Human and Peoples’ Rights, Rules of Court, as entered into force on 2
June 2010 (hereinafter: ACtHPR Rules), at: http://en.african-court.org/images/Basi
c%20Documents/Final Rules of Court for Publication after Harmonization -
Final English 7 sept 1 .pdf (last visited: 28.9.2017); Practice Directions, as
adopted at the Fifth Extraordinary Session of the Court, held from 1-5 October
2012 (hereinafter: ACtHPR Practice Directions), at: http://en.african-court.org/ima
ges/Basic%20Documents/Practice%20Directions%20t0%20Guide%20Potential %
20Litigants%20En.pdf (last visited: 28.9.2017); World Trade Organization, Under-
standing on rules and procedures governing the settlement of disputes, Annex 2 of
the WTO Agreement (hereinafter: W70 DSU), at: https://www.wto.org/english/tra
top_e/dispu_e/dsu_e.htm (last visited 28.9.2017); WTO Working Procedures for
Appellate Review, WTO Doc. WT/AB/WP/6, as entered into force on 15 Septem-
ber 2010, at: https://www.wto.org/english/tratop_e/dispu_e/ab_e.htm (last visited
28.9.2017); International Centre for the Settlement of Investment Disputes, Con-
vention on the Settlement of Investment Disputes between States and Nationals of
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was necessary given the lack of a full set of current data before all of the
courts examined.!” A list of all cases with amicus curiae practice that were
included in this study is annexed to this book (Annex I). Judgments and
decisions rendered before or on 15 November 2016 were considered. The
laws and practices of each court were compared based on the methods of
comparative law.!8 Although traditionally defined as an area of law that
compares foreign national laws, these methods are applicable to the com-
parison of the practices and laws of international courts and tribunals on
the assumption that each court perceives the others courts’ laws and
practices as alien.!?

17

18

19

32

Other States, as amended and effective 10 April 2006 (hereinafter: /CSID Conven-
tion), at: https://icsid.worldbank.org/en/Pages/icsiddocs/ICSID-Convention.aspx
(last visited 28.9.2017); ICSID Arbitration Rules, entered into force on 1 January
1968 (last amendment entered into force 1 January 2003), at: https://icsid.worldba
nk.org/en/Pages/icsiddocs/ICSID-Convention-Arbitration-Rules.aspx (last visited:
28.9.2017); United Nations Commission on International Trade Law Arbitration
Rules, with new article 1, paragraph 4, as adopted in 2013 (hereinafter: 2073
UNCITRAL Arbitration Rules), at: http://www.uncitral.org/pdf/english/texts/arbitr
ation/arb-rules-2013/UNCITRAL-Arbitration-Rules-2013-e.pdf (last visited:
28.9.2017); UNCITRAL Arbitration Rules, as revised in 2010 (hereinafter: 2010
UNCITRAL Arbitration Rules), at: http://www.uncitral.org/pdf/english/texts/arbitr
ation/arb-rules-revised/arb-rules-revised-2010-e.pdf (last visited: 28.9.2017);
UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration, as
entered into force on 1 April 2014, (hereinafter: UNCITRAL Rules on Transparen-
¢y), at: http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/2014Transpar
ency.html (last visited: 28.9.2017).

For a set of data on NGOs appearing as amicus curiae before the ECtHR, see L.
Van den Eynde, An empirical look at the amicus curiae practice of human rights
NGO:s before the European Court of Human Rights, 31 Netherlands Quarterly of
Human Rights (2013), pp. 271-313.

See K. Zweigert/H. Kétz, Introduction to comparative law, 3" Ed. Oxford 1998,
pp. 43-47. With respect to the difficulties related to comparative law studies in ar-
bitration, see R. Schiitze, Schiedsgerichtsbarkeit und Rechtsvergleichung, 110
Zeitschrift fiir vergleichende Rechtswissenschaft (2011), pp. 89-90.

B. Burghardt, Die Rechtsvergleichung in der volkerstrafrechtlichen Recht-
sprechung, in: S. Beck/C. Burchard/B. Fateh-Moghadam (Eds.), Strafrechtsver-
gleichung als Problem und Loésung, Baden-Baden 2011, pp. 236-237; K.
Zweigert/H. Koétz, supra note 18, p. 8. Critical, A. Watts, Enhancing the effective-
ness of procedures of international dispute settlement, 5 Max Planck Yearbook of
United Nations Law (2001), p. 21 (‘[Procedural qJuestions can in practice only be
pursued on a tribunal-by-tribunal basis.”).
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The empirical approach faced several difficulties. Although an attempt
at comprehensiveness was made, the breadth of the study and wealth of
case law will have led to inadvertent, hopefully minor, omissions of rele-
vant cases or aspects, especially as not all courts provide a central search-
able database. Moreover, judgments tend to refer only sporadically, if at
all, to amicus curiae participation and official case records are rarely ac-
cessible. Many aspects of amicus curiae participation are addressed only
in the courts’ correspondence, which is usually not publicly accessible.

A crucial initial challenge was the decision which international courts
and tribunals to include in the study. Not all international courts and tri-
bunals use the term amicus curiae. Moreover, definitions of the concept
are numerous and diverging. The term amicus curiae is explicitly men-
tioned in the governing laws of the ICTY, the ICTR, in the ICC and the
SCSL Rules of Procedure and Evidence, the IACtHR Rules of Procedure,
and in numerous cases before the ECtHR, the IACtHR, the ICC, the ICTY,
the ICTR, the SCSL, the STL, WTO panels, the WTO Appellate Body and
investor-state arbitration tribunals. Some international courts and tribunals
choose not to use the term to avoid connotations associated with any na-
tional legal concept. In 2011, the UNCITRAL Working Group II discussed
whether the term should be used in its new rules on transparency. The Re-
port of the 55t Session summarizes the discussions that led to the use of
the term ‘third party’:

It was said that that notion was well known in certain legal systems, where it
was used in the context of court procedure. Amicus curiae participation in ar-
bitral proceedings was said to be a more recent evolution. In order to provide

rules that would be understood in the same manner in all legal systems, it was
recommended to avoid any reference to the term “amicus curiae” and to use

9 ¢

instead words such as “third party submission”, “third party participation”, or
other terms with similar import. That proposal received support.?

This study relies on a functional approach to the term. Relying on shared
characteristics of the concept before the international courts and tribunals
reviewed, as will be detailed in Chapter 4, this study considers as amicus
curiae all forms of participation where a non-party to the proceedings that
has an interest in the proceedings or its outcome submits to the court for

20 Report of the UNCITRAL Working Group II (Arbitration and Conciliation on the
Work of its fifty-fifth session), 55" Session, UN Doc. A/CN.9/736 (2011), para. 71
[Emphasis added].
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its consideration information without a right to have the information ac-
cepted or considered.

C. Scope of the study

The definition of amicus curiae has led to the exclusion from this study of
the following forms of non-party participation in international courts and
tribunals: intervention, participation as of right by non-disputing member
states to the treaty in dispute,?! victim participation in the IACtHR pur-
suant to Article 25 TACtHR Rules, participation of the expert witness on
the inter-American public order of human rights under Article 35 IACtHR
Rules, participation by the national state of the applicant pursuant to Arti-
cle 36(1) ECHR and participation by the Council of Europe Commissioner
of Human Rights pursuant to Article 36(3) ECHR.22 Often, the differences
between these forms of participation and amicus curiae are only marginal
and formal (see Chapter 4).

Participation by international organizations before the ICJ is more com-
plex. Article 34(3) ICJ Statute in connection with Article 69(3) ICJ Rules
empowers the ICJ to invite a public international organization whose con-
stituent instrument or any other instrument adopted under it is in question
to submit observations in writing. Article 43(2) and (3) ICJ Rules in con-
nection with Article 69(2) ICJ Rules clarifies that in this case the public
international organizations may submit observations proprio motu under
the procedure established by Article 69(2) ICJ Statute. This form of partic-
ipation was excluded from the study, because the ICJ is obliged to consid-
er the submissions made, and functionally and historically, it relates to in-
tervention pursuant to Article 63 ICJ Statute. However, Article 34(2) ICJ

21 See Article 5 UNCITRAL Rules on Transparency, Article 1128 NAFTA. See also
the possibility of participation by the ‘competent tax authorities’ pursuant to Arti-
cle 26(5)(b)(i) Energy Charter Treaty.

22 The provision was introduced upon request by the Council of Europe Commis-
sioner for Human Rights. See Explanatory Note to Protocol No. 14 to the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms, amending the
control system of the Convention, ETS No. 194, Agreement of Madrid, 12 May
2009, paras. 86-87.

34

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Chapter § 1 Introduction

Statute was included in the study, because applicants for leave to partici-
pate as amicus curiae have invoked the provision as a legal basis. 23

The book takes a pragmatic approach with respect to the selection of
the international courts and tribunals to include in the study. In 2011, De
Brabandere counted 22 international courts and 60 quasi-judicial, imple-
mentation control and other dispute settlement bodies.?* It is obvious that
this contribution cannot cover them all. Definitions of what constitutes an
international court or tribunal vary.?> This study considers as international
courts all institutions established by international law, which are com-
posed of independent judges and issue legally binding decisions based on
law in proceedings involving as a party at least one state or intergovern-
mental organization.26 The requirements of permanency of judges and pre-
determined procedural rules were dropped to include investor-state arbi-
tration tribunals. Further, the WTO Appellate Body and panels have been
included, although their reports become legally binding only upon adop-
tion by negative consensus in the Dispute Settlement Body.2” Essentially,

23 M. Benzing, Das Beweisrecht vor internationalen Gerichten und Schiedsgerichten
in zwischenstaatlichen Streitigkeiten, Heidelberg 2010, pp. 209-210. An obligation
to submit requested information may be agreed to in a relationship agreement be-
tween the UN and the organization pursuant to Articles 57 and 63 UN Charter.
Benzing refers to Article IX(1) Agreement between the UN and the ILO and Arti-
cle IX(1) Agreement between the UN and the FAO.

24 E. De Brabandere, Non-state actors in international dispute settlement: pragma-
tism in international law, in: J. d’ Aspremont (Ed.), Participants in the internation-
al legal system: multiple perspectives on non-state actors in international law,
London et al. 2011, pp. 342-359.

25 C. Brown, 4 common law of international adjudication, Oxford 2007, pp. 10-11,
with more references.

26 The definition proposed by Romano has gained some popularity. According to
him, an international court is a permanent institution, which is composed of inde-
pendent judges, adjudicates disputes between at least two entities at least one of
which is a state or intergovernmental organization, operates on predetermined pro-
cedural rules, and issues legally binding decisions. C. Romano, The international
Judiciary in context: a synoptic chart, 2004, at: http://www.pict-pcti.org/publica-
tions/synoptic_chart/synop_c4.pdf (last visited: 28.9.2017). See also the similar
definition by 1. Brownlie, Principles of public international law, 6™ Ed., Cam-
bridge 2003, p. 676. See also C. P. Romano/K. J. Alter/Y. Shany, Mapping interna-
tional adjudicative bodies, the issues, and players, in: C. P. Romano/K. J. Alter/Y.
Shany (Eds.), The Oxford handbook of international adjudication, Oxford 2014, p.
S.

27 Cf. Articles 2(4), 16(4), 17(14) DSU. See for many, D. McRae, What is the future
of WTO dispute settlement?, 7 Journal of International Economic Law (2004), p. 4.
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this study includes judicial and quasi-judicial institutions that are usually
considered international courts or ‘quasi-courts’ and that have amicus cu-
riae practice.

A few words are necessary on investor-state arbitration.2® The scope of
this study does not permit a consideration of all of the approximately 3300
bilateral and multilateral investment treaty regimes.?’ Also because of the
difficulties in obtaining information on the traditionally confidential in-
vestor-state arbitrations, the examination of investment disputes has been
limited to cases with amicus curiae participation that were accessible
through the websites of the ICSID, the PCA, the NAFTA and private in-
vestment arbitration databases such as italaw.com. Most of the cases con-
sidered were conducted under the institutional procedural rules of the
ICSID or the UNCITRAL, which govern the majority of investor-state ar-
bitrations.30

The definition excludes all non-international courts. Amicus curiae
practice before national courts, though abundant, is addressed only to the
extent it is necessary for the analysis of the concept before international
courts and tribunals. The definition further excludes all international non-
courts, such as monitoring and implementation control bodies.3! Because

28 Investment treaties bestow a national from a state party to the treaty with the right
to initiate binding arbitration against another state party (the ‘host state’) for an in-
jury suffered by the national in relation to an investment due to a measure that is
inconsistent with substantive obligations guaranteed in the treaty and for which the
host state is liable. E. Levine, Amicus curiae in international investment arbitra-
tion: the implications of an increase in third-party participation, 29 Berkeley Jour-
nal of International Law (2011), p. 202.

29 UNCTAD, II4 issues note, recent developments in investor-state dispute settle-
ment, No. 1, 2015, p. 2, at: http://unctad.org/en/PublicationsLibrary/webdi-
aepcb2015d1_en.pdf (last visited: 28.9.2017); UNCTAD, Investment Policy Hub,
at: http://investmentpolicyhub.unctad.org/IIA (last visited: 28.9.2017).

30 For the argument that investment arbitration is a system of international law, see S.
Schill, The multilateralization of international investment law, Cambridge 2009.

31 E.g. UN Human Rights Council, Committee on the Elimination of Racial Discrim-
ination, Committee Against Torture, Inter-American Commission on Human
Rights, Inter-African Commission on Human and Peoples’ Rights, and implemen-
tation monitoring bodies established by environmental agreements. See G.
Rubagotti, The role of NGOs before the United Nations Human Rights Committee,
in: T. Treves/M. Frigessi di Rattalma et al. (Eds.), Civil society, international
courts and compliance bodies, The Hague 2005, pp. 67-92; L. Boisson de Cha-
zournes, The World Bank Inspection Panel: about public participation and dispute
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of their functional comparability to national labour courts, international
administrative tribunals are also excluded.

Based on this approach, the following courts and tribunals were includ-
ed in this study: the International Court of Justice, the International Tri-
bunal for the Law of the Sea including its specialized Seabed Disputes
Chamber, the European Court of Human Rights, the Inter-American Court
of Human Rights, the African Court of Human and Peoples’ Rights, the
panels and Appellate Body of the World Trade Organization and investor-
state arbitration tribunals including the Iran-United States Claims Tri-
bunal. The scope of analysis covers both contentious and advisory pro-
ceedings.32

This selection does not claim to be comprehensive.3? Notable is the ex-
clusion of the Courts of the European Union and international and hybrid
criminal courts and tribunals.

settlement, in: T. Treves/M. Frigessi di Rattalma et al. (Eds.), Civil society, inter-
national courts and compliance bodies, The Hague 2005, pp. 187-203.

32 The advisory practice of the ECtHR is not considered. Article 47 ECHR endows
the ECtHR with advisory jurisdiction for certain questions of interpretation of the
ECHR and its Protocols. Rule 82 ECHR Rules subjects proceedings to Articles
47-49 ECHR, Chapter IX ECHR Rules and those provisions of the Rules the court
considers ‘appropriate’. Pursuant to Rule 84(2), contracting parties may submit
written comments on the request. In its three advisory proceedings, the court has
received written submissions from its member states. In two cases, it also received
submissions from the Parliamentary Assembly. The ECtHR acknowledged the
submissions, but it did not provide any legal justification for their admission. As
an organ composed of representatives of national parliaments of the contracting
states, the court may have considered it equivalent to member states’ submissions.
See Decision on the Competence of the Court to give an advisory opinion; Adviso-
ry Opinion on certain legal questions concerning the lists of candidates submitted
with a view to the election of judges to the European Court of Human Rights, 12
February 2008, para. 3; Advisory Opinion on certain legal questions concerning
the lists of candidates submitted with a view to the election of judges to the Euro-
pean Court of Human Rights (No. 2) of 22 January 2010.

33 Inter-state arbitration is only referred to incidentally. So far, arbitral tribunals in
two publicly known cases have received amicus curiae submissions: In the Arctic
Sunrise Arbitration, the tribunal received (and rejected) a submission from Sticht-
ing Greenpeace Council. See Arctic Sunrise Arbitration (the Kingdom of the
Netherlands v. the Russian Federation), Procedural Order No. 3 (Greenpeace In-
ternational’s Request to File an Amicus Curiae Submission) of 8 October 2014. In
the South China Sea Arbitration, the Chinese (Taiwan) Society of International
Law submitted an amicus curiae brief. The tribunal did not officially admit the
brief. However, the brief is referenced in the portion of the award detailing non-
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The exclusion of international and internationalized criminal courts and
tribunals results from the realization that the scope of the study was too
broad. Further, their purpose — the assertion of individual criminal liability
— entails notable differences in their procedures, which, combined with the
richness of their amicus curiae practice, warrants a separate study.34

The Courts of the European Union33 are excluded from the scope of this
study for another reason. The basic mandate of the ECJ is to ensure the
uniform interpretation and application of primary and secondary EU law.
With regard to the ECJ’s own approach to its role, Stein argues that ‘the
Court has construed the European Community Treaties in a constitutional
mode rather than employing the traditional international law methodolo-
gy.’36 This unique position somewhere between a national and an interna-
tional court renders difficult a comparison of the procedural practices of
the ECJ with other international courts.3” In addition, the ECJ provides for
other forms of non-party participation, limiting the need and likelihood of

participating China’s position. See South China Sea Arbitration (Republic of the
Philippines and the People'’s Republic of China), Award, 12 July 2016, PCA Case
No. 2013-19 para. 449, FN 487. The parties held diverging views on the participa-
tion of amici curiae. While the Philippines saw it within the power of the tribunal
to admit amicus briefs, China, in a letter to the tribunal, expressed its ‘firm opposi-
tion’ to amicus curiae submissions (and state intervention). /d., paras. 41, 42, 89.
For the EFTA Court, see J. Almqvist, The accessibility of European Integration
Courts from an NGO perspective, in: T. Treves/M. Frigessi di Rattalma et al.
(Eds.), Civil society, international courts and compliance bodies, The Hague 2005,
p- 276. For individuals in the Mercosur system, see M. Haines-Ferrari, Mercosur:
individual access and the dispute settlement mechanism, in: J. Cameron/ K. Camp-
bell (Eds.), Dispute resolution in the World Trade Organization, London 1998, pp.
270-284. For amicus curiae before African human rights bodies, see F. Viljoen/A.
K. Abebe, Amicus curiae participation before regional human rights bodies in
Africa, 58 Journal of African Law (2014), pp. 22-44.

34 See S. Williams/H. Woolaver, The role of amicus curiae before international crim-
inal tribunals, 6 International Criminal Law Review (2006), pp. 151-189.

35 Article 19(1) TEU determines that the Court of Justice of the European Union in-
cludes the European Court of Justice (hereinafter: ECJ), the General Court and
specialized courts.

36 E. Stein, Lawyers, judges and the making of a tramsnational constitution, 75
American Journal of International Law (1981), p. 1. See also H. Rengeling/A.
Middeke/M. Gellermann et al., Handbuch des Rechtsschutzes in der Europdischen
Union, 3" Ed., Munich 2014, p. 37, para. 2.

37 See T. Oppermann/C. Classen/M. Nettesheim, Europarecht, 5™ Ed., Munich 2011,
p. 67, para. 152; H. Rengeling/A. Middeke/M. Gellermann, supra note 36, p. 46,
para. 17.
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an introduction of amicus curiae participation.®® Pursuant to Article 23
ECJ Statute, the parties to the national dispute that is referred, the Euro-
pean Commission (EC) and the EU member states have a right to submit
written statements to the ECJ in cases where the validity or interpretation
of an act is in dispute. Article 40 ECJ Statute permits intervention by
member states in contentious proceedings. Further, the institute of the Ad-
vocate General serves to represent the public interest.’® Despite the sig-
nificant differences in terms of functions and rights, these forms of partici-
pation have prompted comparison with amicus curiae, because they can
highlight aspects relevant for the interpretation of the provisions in dis-
pute.40

38 The concept is not unknown in European law. Article 15(3) Council Regulation
(EC) No. 1/2003 of 16 December 2002 on the implementation of the rules on com-
petition laid down in Articles 81 and 82 TEU grants the European Commission
and the competition authorities of the member states a right to make written sub-
missions as amicus curiae in national proceedings relating to the application of
Articles 81 and 82. The modalities of participation were elaborated in Case
C-429/07, Belastingdienst/P/kantoor P v. X BV [2009] and in the Opinion of Ad-
vocate General Mengozzi of 5 March 2009. The EC has relied on Article 15(3) to
make submissions in seventeen cases so far, see http://ec.europa.eu/competition/
court/antitrust_amicus_curiae.html (last visited: 28.9.2017). See also E. Barbier de
La Serre/M. Lavedan, Une legcon de la Cour sur l'ampleur de l'amitié: la Commis-
sion amicus curiae et les juridictions nationales, 21 Révue Lamy de la Concur-
rence: droit, économie, régulation, pp. 68-71; R. Urlings, De Commissie als ami-
cus curiae en het fiscale karakter van een mededingingsboete, Nederlands tijd-
schrift voor Europees recht (2009), pp. 288-293; P. Van Nuffel, Ode an die
Freu(n)de — the European Commission as amicus curiae before European and na-
tional courts, in: 1. Govaere/D. Hanf (Eds.), Scrutinizing internal and external di-
mensions of European Law — liber amicorum Paul Demaret, Vol. 1, Brussels 2013,
pp. 267-278. Arguing for an extension of third party participation to amicus curiae
before the ECJ, E. Bergamini, L’intervento amicus curiae: recenti evoluzioni di
uno strumento di common law fra Unione europea e Corte europea dei diritti
dell’'uomo, 42 Diritto communitario e degli scambi internazionali (2003), pp. 181,
186, 188.

39 The Advocate General represents the public and community interest in the form of
‘reasoned submissions’ written from the perspective of European law. See Article
252 TEU (ex Art.222 EC). See also T. Oppermann/C. Classen/M. Nettesheim,
supra note 37, p. 66, para. 143.

40 Case C-137/08, VB Pénziigyi Lizing Zrt. V. Ferenc Schneider [2010], closing argu-
ment of Advocate General Trstenjak of 6 July 2010, para. 80 (The arguments of
member states submitted in proceedings before the ECJ are ‘comparable to the
submissions of an amicus curiae in so far as they are intended exclusively to sup-
port the Court of Justice in reaching a decision.” [References omitted].). See also
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A final word concerning terminology seems appropriate due to the vari-

ety of terms used to describe amicus curiae participation. This contribu-
tion uses the terms amicus curiae, amicus, amici curiae and amici. The
term ‘international amicus curiae’ is used to address amici curiae before
international courts collectively. The use of the term ‘amicus intervention’
is avoided. It confuses intervention and amicus. The term ‘third party’ will
not be used as some international courts use it for different forms of non-
party involvement.*! The terms ‘international courts and tribunals’, ‘courts
and tribunals’, ‘international adjudication’ and ‘international dispute set-
tlement’ are used interchangeably.*2

41

42

40

C. Chinkin, Third parties in international law, Oxford 1993, pp. 218-220; D. Shel-
ton, The participation of non-governmental organizations in international judicial
proceedings, 88 American Journal of International Law (1994), pp. 629-630; J.
Almgqvist, supra note 33, p. 278. See L. Brown/F. Jacobs, The Court of Justice of
the European Communities 3" Ed., London 1989, p. 55. This assessment overin-
flates amicus curiae. Unlike the Advocates General, amici curiae do not possess
rights of participation in the proceedings.

Article 4 UNCITRAL Rules on Transparency; Articles 10, 17(4) DSU. See L.
Mistelis, Confidentiality and third party participation: UPS v. Canada and
Methanex Corp. v. United States, in: T. Weiler (Ed.), International investment law
and arbitration: leading cases from the ICSID, NAFTA, bilateral treaties and cus-
tomary international law, London 2005, p. 170 (‘Parties not bound by the particu-
lar arbitration agreement and affected by the particular arbitration are referred to
as third parties.’).

On the differentiation between court and tribunal, see Y. Shany, The competing ju-
risdictions of international courts and tribunals, Oxford 2003, pp. 12-13, FN 44.
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Chapter § 2 Great expectations? Presumed functions and
drawbacks of amicus curiae participation

Before embarking on an analysis of the content and legal ramifications of
amicus curiae, it is worthwhile to consider the justifications underlying its
reception in international adjudication, that is, its presumed functions and
the associated drawbacks. These considerations will serve as the measur-
ing scale for the effectiveness and added value of amicus curiae participa-
tion in international dispute settlement throughout this book.

This Chapter will first outline the functions attributed to amicus curiae
before international courts and tribunals (A.) and then address the feared
drawbacks (B.).

A. Presumed functions of amicus curiae

Academic writers and international stakeholders attribute different func-
tions to the international amicus curiae. Mainly they are that amicus curi-
ae increases the information available to international courts and tribunals
(L.); that amicus curiae is a medium through which international courts
and tribunals are made aware of the public’s view in a case and the public
interests at stake (I1.); that amicus curiae increases the legitimacy of inter-
national courts and tribunals, as well as contributes to overcoming a
democratic deficit in international adjudication (II1.); that amicus curiae
increases the transparency of international adjudication (IV.); and that am-
icus curiae helps to secure the coherence of international law (V.).

I. Broader access to information
Concepts such as iura novit curia and — in some courts — an obligation to

establish the objective facts of the case require judges to obtain a complete
picture of events and the relevant laws and arguments.! Proponents of am-

1 The latter obligation is not universal. See for many, S. Schill, Crafiing the interna-
tional economic order: the public function of investment treaty arbitration and its
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icus curiae participation argue that the assistance from amicus curiae can
support a court in this endeavour and help it to produce decisions of higher
quality.2 Amici curiae can soothe the imperfections of the bilateral struc-
ture of dispute settlement. Especially where the parties are unwilling or
unable to provide the necessary information, where a judge faces a novel
legal issue or one that lies outside his area of specialisation or where the
caseload makes it impossible for judges and their clerks to conduct exten-
sive legal research, amici curiae can provide the requisite information.?
The CIEL commented on the advantages of amicus curiae participation

44

significance for the role of the arbitrator, 23 Leiden Journal of International Law
(2010), pp. 422-423.

See L. Johnson/E. Tuerk, CIELs experience in WTO dispute settlement: challenges
and complexities from a practical point of view, in: T. Treves et al. (Eds.), Civil so-
ciety, international courts and compliance bodies, The Hague 2005, pp. 244, 249;
O. Bennaim-Selvi, Third parties in international investment arbitrations: a trend in
motion, 6 Journal of World Investment and Trade (2005), p. 786; S. Schill, supra
note 1, p. 424 (Fact-finding proprio motu should be restricted to special circum-
stances where the interests of non-participating parties are involved, such as issues
of corruption). See also P. Carozza, Uses and misuses of comparative law in inter-
national human rights: some reflections on the jurisprudence of the European
Court of Human Rights, 73 Notre Dame Law Review (1998), p. 1225. Carozza con-
tends that the ECtHR does not conduct proper comparative analysis of legal issues,
in particular, that it selects the cases it considers arbitrarily. Amicus curiae could al-
leviate this concern.

With regard to WTO law, see R. Howse et al., Written submission of non-party ami-
ci curiae in EC-Seals, 11 February 2013, para. 13 (‘The preliminary submissions in
this brief are aimed at correcting the misleading and incomplete manner in which
Canada has characterized the objectives of the measures at issue in this dispute...”);
C. Beharry/M. Kuritzky, Going green: managing the environment through interna-
tional investment arbitration, 30 American University International Law Review
(2015), pp. 415-416 (‘While interested third parties could always petition the par-
ties to the dispute with their expertise or knowledge, allowing an independent party
to provide expertise in a separate process is valuable because it prevents disputing
parties from acting as gatekeepers of specialized knowledge.’); G. Umbricht, 4n
“amicus curiae brief” on amicus curiae briefs at the WTO, 4 Journal of Internation-
al Economic Law (2001), p. 783; D. Steger, Amicus curiae: participant or friend? —
The WTO and NAFTA experience, in: A. v. Bogdandy (Ed.), European integration
and international co-ordination — studies in transnational economic law in honour
of Claus-Dieter Ehlermann, The Hague 2002, pp. 419, 447. In the case of corrup-
tion or bribery, the parties may try to keep certain information from the court or tri-
bunal. See also AES v. Hungary where, according to Levine, ‘neither Hungary nor
the investor would have an interest in emphasizing the fact that the contracts be-
tween them may violate the European Commission’s restrictions on state aid. The
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for the furtherance of the law in respect of cases concerning the Aliens
Claims Tort Act before the US Federal Courts:

[A]micus curiae briefs are useful when trying to set new legal precedents en-
forcing innovative legal concepts, such as environmental rights. Persons or
organizations who submit amicus curiae briefs can advocate for more novel
principles and interpretations of law than the lawyers who directly represent a
client in the case are likely to be free to do, given that they must zealously
advocate for their client and, as such, will probably feel obliged to argue that
the case involves violations of established legal principles with precedent
judges can rely on in making their decisions.*

In short, amici curiae can extend an international court or tribunal’s access
to relevant information. The term information in this respect is used loose-
ly and collectively to cover both the (legal) arguments a court must apply
and consider in the interpretation of the applicable laws, as well as the
facts of the case and the relevant context. The idea is that ’the greater the
amount of information and views considered, the greater the chances for a
good outcome.”?

It is particularly important that the decisions of international courts and
tribunals are free from error given the significant impact of decisions and
their general finality. In Methanex v. USA, an amicus curiae petitioner,
who sought to argue that the interpretation of NAFTA’s Chapter 11 should

claimant would certainly not wish to emphasize that a contract may be based on an
illegality, as this may impact their ability to claim damages. As for Hungary, the
state may consider it detrimental to emphasize this issue as its primary defence,
since its acknowledgment of engaging in state aid may give rise to further actions
by the Commission within the EU sphere.” E. Levine, Amicus curiae in internation-
al investment arbitration: the implications of an increase in third-party participa-
tion, 29 Berkeley Journal of International Law (2011), p. 217 [References omitted].
For the award, see AES Summit Generation Limited and AES-Tisza Erémii Kft.
(UK) v. Republic of Hungary (hereinafter: AES v. Hungary), Award, 23 September
2010, ICSID Case No. ARB/07/22.

4 J. Cassel, Enforcing environmental human rights: selected strategies of U.S. NGOs,
6 Northwestern Journal of International Human Rights (2007), p. 122 [references
omitted].

5 G. Umbricht, supra note 3, p. 774; M. Schachter, The utility of pro bono representa-
tion of U.S.-based amicus curiae in non-U.S. and multi-national courts as a means
of advancing the public interest, 28 Fordham International Law Journal (2004), p.
111 (‘[T]he facilitation of an informed, deliberative, and fair-minded court ruling is
among the most laudable purposes of an amicus submission.”).

6 There is a limited review of panel decisions by the WTO Appellate Body under Ar-
ticle 17 of the DSU, and Articles 51 and 52 of the ICSID Convention allow revision
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include legal principles relating to sustainable development, submitted that
he would contribute to the avoidance of error by providing a ‘fresh and
relevant perspective’ on some of the issues before the tribunal.”

Has this function lost some of its relevance lately? Given the ready (on-
line) availability of legal materials, judges are no longer confined to the
legal literature available in the court library. In addition, many judges now
have clerks to assist them with legal research.® Moreover, with the help of
new media they can more easily than ever carry out basic fact-checks (to
the extent that this is in accordance with the applicable rules). Still, it ap-
pears premature to argue that this change obviates information-based ami-
cus curiae. While it remains to be examined what has been the impact of
the new technologies on information-based amici curiae, there seems to be
room left for it. Admittedly, the pure transmission of information today is
less relevant than a decade ago, but this function may be useful with re-
spect to facts and specialized legal information Above all, amici curiae
can assist judges in navigating the vast amount of material available on an
issue.” In this respect, amici curiae have shifted from mere (descriptive)
providers to pre-screeners of information. This shift is not unproblematic.
There is a risk of incomplete and distortive submissions. Nevertheless,
these amici curiae can reopen the marketplace of ideas before the court.
They can highlight or elaborate arguments or facts that the parties have
not exhaustively discussed. This may be particularly relevant before courts
that form part of specialized subsystems of international law with a clear

and annulment of awards, if a narrow set of requirements are met. Regarding the
effects of erroneous judicial decisions, see M. Reisman, Nullity and revision: the re-
view and enforcement of international judgments and awards, New Haven 1971; J.
Pauwelyn, The use of experts in WTO dispute settlement, 51 International and Com-
parative Law Quarterly (2002), p. 353 (‘The risk of a panel ‘getting it wrong’, be-
cause the parties did not present certain information, has consequences that may af-
fect millions of people’.).

7 Methanex v. USA, Decision of the Tribunal on petitions from Third Persons to Inter-
vene as “Amici Curiae”, 15 January 2001, para. 6.

8 But see with regard to the ACtHPR F. Viljoen/A. K. Abebe, Amicus curiae partici-
pation before regional human rights bodies in Africa, 58 Journal of African Law
(2014), p. 37 (“Amicus briefs also enable the court to access legal opinion and prac-
tical information that a resource and time-constrained court would not otherwise
obtain. Without the support of experts and NGOs, the role of the court will be
marginal at best.”).

9 J. Vinuales, Foreign investment and the environment in international law, Cam-
bridge 2012, p. 115.
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policy mandate in favour of a certain interest.!” In this regard, amici can
infuse the deliberations with new views, fortify solid competition and ex-
change of legal ideas, as well as give guidance on new laws or legal issues
outside the judges’ core fields of expertise.!!

II. Representation of ‘the’ public interest

A second function often presumed is that amicus curiae participation al-
lows the representation of public or community interests by civil society.
Amicus curiae is portrayed as an instrument that complements the ‘volun-
tarist and bilateral origins of international law’ with public interest-based
normative structures.!? Barker notes the specific ability of fact-focused
amici curiae to support ‘rational decision making, especially when judges
are faced with issues having broad political-social ramifications.’!3

One justification for the involvement of civil society is that internation-
al courts routinely assess the conformity with international law of states’
conduct and actions adopted under national law, including ‘measures of
general application intended to promote or achieve important public policy
goals [or values]” which concern areas traditionally considered belonging
to the sovereign prerogative of nation states.'# Especially in investment ar-

10 R. Howse, Membership and its privileges: the WTO, civil society, and the amicus
brief controversy, 9 European Journal of International Law (2003), p. 502; N.
Trocker, L’ ”Amicus Curiae” nel giudizio devanti alla Corte Europea dei Diritti
Dell’Uomo, 35 Revista di Diritto Civile (1989), p. 124; S. Joseph, Democratic
deficit, participation and the WTO, in: S. Joseph/D. Kinley/J. Waincymer (Eds.),
The World Trade Organization and human rights, Cheltenham and Northampton
2009, p. 316.

11 L. Boisson de Chazournes, Transparency and amicus curiae briefs, 5 Journal of
World Investment and Trade (2004), p.335.

12 M. Benzing, Community interests in the procedure of international courts and tri-
bunals, 5 The Law and Practice of International Courts and Tribunals (2006), p.
371.

13 L. Barker, Third parties in litigation: a systematic view of the judicial function, 29
The Journal of Politics (1967), p. 54.

14 K. Kinyua, Assessing the benefits of accepting amicus curiae briefs in investor-
state arbitrations: a developing country’s perspective, Stellenbosch University
Faculty of Law, Working Paper Series No. 4 (2009), quoted by E. Levine, supra
note 3, p. 200; P. Wieland, Why the amicus curiae institution is ill-suited to ad-
dress indigenous peoples’ rights before investor-state arbitration tribunals:
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bitration and in WTO dispute settlement, subsystems focused on trade and
investment respectively, an increasing number of disputes concern the le-
gality of state measures (including parliamentary acts) seeking to protect
public commodities or rights, such as the environment, human rights, wa-
ter management and public health.!> The matter has become pressing also
for Western countries as they increasingly risk incurring state responsibili-
ty for measures carried out in the interest and will of their constituents. In
Methanex v. USA, one of the amicus petitioners argued that the tribunal’s
decision would have a ‘critical impact ... on environmental law and other
public welfare law-making in the NAFTA region.’!¢ Exemplary recent
cases include the legality of the EU’s ban on the import and marketing of
seal and seal products for reasons of public morale which was challenged
by Canada under the WTO Agreement, proceedings brought against the
Kingdom of Spain for reducing subsidies in the renewable energies sector
following the world financial crisis and proceedings against El Salvador
for breach of the CAFTA by the mining company Pac Rim Cayman LLC
following the refusal of environmental permits required by El Salvadorian

Glamis Gold and the right of intervention, 3 Trade, Law and Development (2011),
p. 338.

15 Investment agreements in their preambles establish as objectives the furtherance of
free trade and foreign investment, including effectiveness of any dispute resolution
mechanism. Cf. Article 102 NAFTA. See also G. Carvajal Isunza/F. Gonzalez Ro-
jas, Evidentiary issues on NAFTA Chapter 11 arbitration: searching for the truth
between states and investors, in: T. Weiler (Ed.), NAFTA investment law and arbi-
tration, New York 2004, p. 287. For the claim that investment treaty arbitration
can be viewed as a system, see S. Schill, The multilateralization of international
investment law, Cambridge 2009; C. Brower, Obstacles and pathways to consider-
ation of the public interest in investment treaty disputes, in: K. Sauvant (Ed.),
Yearbook on international investment law & policy, Oxford 2008-2009, p. 351.
See also the growing literature seeking to accommodate the competing interests
within the subsystems. For many, G. Marceau, WTO dispute settlement and human
rights, 13 European Journal of International Law (2002), p. 753; J. Vifuales, supra
note 9. Arguing against the perception of investor-state dispute settlement as a
public system and for a characterization as a hybrid public private system, see J.
Alvarez, Is investor-state arbitration “public”?, 7 Journal of International Dispute
Settlement (2016), pp. 534-576.

16 Methanex v. USA, Decision of the Tribunal on Petitions from Third Persons to In-
tervene as “Amici Curiae”, 15 January 2001, para. 5 (The amicus applicant sub-
mitted that the case was also of constitutional importance, thus, raised national
public interests.).
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law for the extraction and exploitation of gold out of a concern over the
pollution of one of the country’s most important rivers.!”

Furthermore, international legal norms tend to be rather abstract having
been achieved by inter-state negotiation and compromise. Courts and tri-
bunals must concretize obligations and balance competing interests by
way of treaty interpretation, at times to an extent usually reserved for the
legislature.!8 Given this reality, international decisions have an important
quasi-precedential value.!?

Moreover, there is an issue of costs: the general public and local com-
munities will ultimately bear (at least the state’s share of) the costs of the
proceedings and potential damages, as well as may be the recipients of
new legislation or executive action.??

17 European Communities — Measures Prohibiting the Importation and Marketing of
Seal Products (hereinafter: EC—Seal Products), Report of the Panel, adopted on 18
June 2014, WT/DS400/R, WT/DS401/R; C. Patrizia/]. Profaizer/l. Timofeyev, In-
vestment disputes involving the renewable energy industry under the Energy Char-
ter Treaty, 2 October 2015, GAR, at: http://globalarbitrationreview.com/chapter/10
36076/investment-disputes-involving-the-renewable-energy-industry-under-the-en
ergy-charter-treaty (last visited: 28.9.2017); Pac Rim Cayman LLC v. Republic of
El Salvador (hereinafter: Pac Rim v. El Salvador), Notice of Arbitration, 30
September 2009, ICSID Case No. ARB/09/12.

18 C. Brower, supra note 15, pp. 355-356; G. Van Harten, Investment treaty arbitra-
tion and public law, Oxford 2007, p. 122; C. Ehlermann, Reflections on the Appel-
late Body of the WTO, 6 Journal of International Economic Law (2003), p. 699; V.
Lowe, The function of litigation in international society, 61 International and
Comparative Law Quarterly (2012), p. 214; R. Howse, Adjudicative legitimacy
and treaty interpretation in international trade law: the early years of WTO ju-
risprudence, in: J. Weiler (Ed.), The EU, the WTO and the NAFTA, Oxford 2000,
p- 39. On the problems associated with the applicability of public interest mea-
sures in investment treaty arbitration see A. Kulick, Global public interest in in-
vestment treaty arbitration, Cambridge 2012, pp. 50-52; S. Schill, International
investment law and comparative public law — an introduction, in: S. Schill (Ed.),
International investment law and comparative public law, Oxford 2010, pp. 6-7.

19 Interpretations rendered in investment arbitrations have influenced not only the de-
cision-making in following disputes, but they have also influenced treaty-making.
S. Schill, supra note 1, pp. 415-418.

20 In the context of the ECtHR, amicus curiae participation has been justified on the
ground that a judgment may have an effect on the rights and obligations of every-
one within the respondent state’s jurisdiction. See A. Lester, Amici curiae: third-
party interventions before the European Court of Human Rights, in: F.
Matscher/H. Petzold (Eds.), Protecting human rights: the European dimension —
studies in honour of Gérard J. Wiarda, Cologne 1988, p. 342. Franck calculated

49

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Part I The ‘international’ amicus curiae

Also, it is argued that there is a growing number of global interests
whose representation cannot (or should not) be left to individual states. In
these cases, amici curiae shall act as a link between the court and the pub-
lic by (re)presenting the broader issues affected by the case.2! In Biwater
v. Tanzania, amicus curiae petitioners submitted that because the arbitra-
tion substantially influenced the ‘population’s ability to enjoy basic human
rights ... the process should be transparent and permit citizens’ participa-
tion. In particular, the Arbitral Tribunal should hear from the leading civil
society groups in Tanzania on these issues.’22

For these reasons, it is said that ‘where the award can have deep im-
pacts on such issues of general interest, it would be outrageous for the tri-
bunal to bluntly ignore any offer of assistance made by third parties claim-
ing to voice the interest of the public.’2? The claim is that the affected pub-
lic should be given a procedural tool to present its viewpoints in proceed-
ings involving matters of public interest. Otherwise, the international court
or tribunal may risk its legitimacy.2* This departure from the doctrine of
espousal rests on the belief that the state will (or cannot) represent the

that the average amount of damages claimed in investment arbitration was about
USD 343.4 million. See S. Franck, Empirically evaluating claims about invest-
ment arbitration, 86 North Carolina Law Review (2007), p. 58. G. Van Harten,
supra note 18, p. 1 (The investment claims brought against Argentina in the after-
math of its financial crisis exceeded its financial reserves); F. Marshall/H. Mann,
LISD, Revision of the UNCITRAL Arbitration Rules: good governance and the rule
of law: express rules for investor-state arbitrations required, September 2006, p.
3, at: http://www.iisd.org/pdf/2006/investment _uncitral rules_rrevision.pdf (last
visited: 28.9.2017); R. Higgins, International law in a changing international sys-
tem, 58 Cambridge Law Journal (1999), p. 84.

21 L. Barker, supra note 13, p. 56.

22 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania (hereinafter: Biwa-
ter v. Tanzania), Procedural Order No. 5, 2 February 2007, ICSID Case No. ARB/
05/22, para. 14.

23 A. Mourre, Are amici curiae the proper response to the public's concerns on trans-
parency in investment arbitration?, 5 The Law and Practice of International
Courts and Tribunals (2006), p. 266; M. Gruner, Accounting for the public interest
in international arbitration, 41 Columbia Journal of Transnational Law (2003), p.
955; K. Hobér, Arbitration involving states, in: L. Newman/R. Hill (Eds.), The
leading arbitrators’ guide to international arbitration, New York 2008, Chapter 8,
p. 155.

24 CIEL, Protecting the public interest in international dispute settlement: the amicus
curiae phenomenon, 2009, p. 2; C. Brower, supra note 15, p. 347 (‘[N]o legal
regime can maintain legitimacy while ignoring the fundamental needs and values
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public interest adequately (or as preferred by the amicus curiae applicant),
because its primary goal is to win the case.?> Amicus curiae briefs are ‘ex-
pected to reduce adverse effects of [the parties’ arbitration strategies] on
the public good of the host State.’2¢ The matter is of particular concern in
the WTO where critics stress an additional readiness on the part of states
to defend the interests of the industry sector at the expense of public inter-
ests and values.?’

25

26

27

of affected populations.”); E. Triantafilou, Is a connection to the “public interest”
a meaningful prerequisite of third party participation in investment arbitration?, 5
Berkeley Journal of International Law (2010), p. 38.

For many, G. Umbricht, supra note 3, p. 783 (‘The fair representation by govern-
ments of every minority forming part of their constituency is a fiction.”); O. De
Schutter, Sur [’émergence de la société civile en droit international: le réle des
associations devant la Cour européenne des droits de [’homme, 7 European Jour-
nal of International Law (1996), p. 407; D. McRae, What is the future of WTO dis-
pute settlement?, 7 Journal of International Economic Law (2004), p. 11; D. Shel-
ton, The participation of non-governmental organizations in international judicial
proceedings, 88 American Journal of International Law (1994), p. 615 (Reasons
why a party may not present an interest adequately include: limited relevance, dif-
ficulties in obtaining evidence, lack of resources, litigation strategy, de-politiciza-
tion of a dispute.); A. Kawharu, Participation of non-governmental organizations
in investment arbitration as amici curiae, in: M. Waibel et al. (Eds.), The backlash
against investment arbitration: perceptions and reality, Alphen aan den Rijn 2010,
p. 284 (A state may try to avoid being perceived as anti-investor); R. McCorquo-
dale, An inclusive international legal system, 17 Leiden Journal of International
Law (2004), pp. 477-504; A. Reinisch, The changing international legal frame-
work for dealing with non-state actors, in: A. Bianchi (Ed.), Non-state actors and
international law, Farnham 2009, pp. 74-78.

T. Ishikawa, Third party participation in investment treaty arbitration, 59 Interna-
tional and Comparative Law Quarterly (2010), p. 398; A. Bianchi, Introduction,
in: A. Bianchi (Ed.), Non-state actors and international law, Farnham 2009, p.
XXii.

R. Reusch, Die Legitimation des WTO-Streitbeilegungsverfahrens, Berlin 2007,
pp. 228-232. In US and EU law, private parties can force their governments or the
EC to initiate WTO dispute settlement proceedings respectively. Further, private
companies can influence national decision-makers informally. See B. Jansen, Die
Rolle der Privatwirtschaft im Streitschlichtungsverfahren der WTO, 3 Zeitschrift
fiir europarechtliche Studien (2000), pp. 293-305; J. Dunoft, The misguided debate
over NGO participation at the WTO, 4 Journal of International Economic Law
(1998), pp. 435-436, 441-448 (‘[B]oth Kodak and Fuji had input into virtually ev-
ery stage of WTO processes, including the initial consultations, the selection of
panellists, the written submissions, the oral representations and the written re-
sponses to the panel’s questions. In addition to these informal roles in these formal
processes, Kodak and Fuji also attempted to shape the larger political context
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Related hereto is the argument that, because at least factually proceed-
ings before international courts extend beyond the parties appearing before
them, international courts and tribunals do not only offer a private service
to the parties, but execute a broader, public function.2® Therefore, proceed-
ings should be inclusive.

An issue that requires analysis throughout this contribution is what is
the public interest justifying a broadening of the judicial function. The
term public interest appears frequently in relation to amici curiae, in par-
ticular in investor-state arbitration, but it is rarely defined and remains
vague. How do we define the public interest? Does it refer to the national
interest based on which a certain measure was issued or should it be a gen-
eral and internationally accepted interest? Are they the same? Can one
speak of an international public at all, especially in the investment con-

within which the WTO dispute resolution proceedings occurred.’); S. Charnovitz,
Participation of nongovernmental organizations in the World Trade Organization,
17 University of Pennsylvania Journal of International Economic Law (1996), p.
351, FN 99 (He quotes a 1994 speech by then US-Trade Representative Kantor,
who characterized the GATT panel process as ‘star chamber proceedings that are
making the most important decisions that affect the lives of all our citizens — espe-
cially in the environmental area — and there is no accountability whatsoever.” See
M. Kantor, Remarks on trade and environment at the global legislators’ organisa-
tion for a balanced environment on 28 February 1994. The US Congress respond-
ed by directing him to seek greater transparency at all WTO levels); A. Schneider,
Democracy and dispute resolution: individual rights in international trade organi-
zations, 19 University of Pennsylvania Journal of International Economic Law
(1998), pp. 587, 594; J. Morison/G. Anthony, The place of public interest, in: G.
Anthony et al (Eds.), Values in global administrative law, Oxford 2011, pp. 217,
229. Critical, M. Slotboom, Participation of NGOs before the WTO and EC tri-
bunals: which court is the better friend?, 5 World Trade Review (2006), p. 98.

28 R. Higgins, supra note 20, p. 95 (‘International law is a facilitating discipline — its
purpose is to assist in the achievement of an international stability that is consist-
ent with justice and in the realisation of shared values.”); C. Brower, supra note 15,
pp. 423-424 (‘Arbitrators in investment treaty cases not only fulfil a function in
settling the specific dispute at hand, but also are agents of the international com-
munity.’); S. Schill, supra note 1, p. 419; C. Tams/C. Zoellner, Amici Curiae im
internationalen Investitionsschutzrecht, 45 Archiv des Volkerrechts (2007), p.
223; G. Van Harten/M. Loughlin, Investment treaty arbitration as a species of
global administrative law, 17 European Journal of International Law (2006), pp.
145-148. See, however, G. Aguilar Alvarez/W. Park, The new face of investment
arbitration: NAFTA Chapter 11, 28 Yale Journal of International Law (2003), p.
394,
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text??? One could argue that all cases involving state participation — thus,
every ‘international court case’ — raises a public interest for they engage
the state budget and concern the legality of the exercise of state authority.
For the present purpose, this contribution views as pertaining to the public
interest all those matters that extend beyond the mere parties to the dispute
and affect an abstract local, national, or global constituency.?® This admit-
tedly broad concept allows for the inclusion of public national and interna-
tional interests.

III. Legitimacy and democratization

With the growing number of disputes before an increasing number of in-
ternational courts and tribunals since the early 1990, concerns have arisen
over the legitimacy and democracy of international judicial decision-mak-
ing. While this issue concerns all international courts and tribunals, it is

29 For a consideration of the international community and community values, see A.
Paulus, Die internationale Gemeinschaft im Volkerrecht, Munich 2001; V. Lowe,
Private disputes and the public interest in international law, in: D. French et al.
(Eds.), International law and dispute settlement: new problems and techniques —
liber amicorum John G. Merrills, Oxford 2010, p. 9 (‘{W]hat kinds of public inter-
est are appropriate to be put before international tribunals, and who should decide
that question? Who should be permitted to make representations in the public
interest? Elected local councils? State agencies, such as environmental agencies
established by the government of a State? International scientific bodies? Organi-
sations with an explicit political agenda, such as Greenpeace or Amnesty Interna-
tional? You? Me? The Church of Scientology? And again, who decides?’); L. Mis-
telis, Confidentiality and third party participation: UPS v. Canada and Methanex
Corp. v. United States, in: T. Weiler (Ed.), International investment law and arbi-
tration: leading cases from the ICSID, NAFTA, bilateral treaties and customary
international law, London 2005, p. 230.

30 M. Gruner, supra note 23, pp. 929-932 (It is a ‘set of values and norms that serve
as ends towards which a community strives.”). M. Benzing, supra note 12, p. 371
(‘Community interests ... are those which transcend the interests of individual
states and protect public goods of the international community as a whole or a
group of states.” [References omitted].). A private interest is understood as any
interest that belongs to one person or a defined group of persons. See also Chapter
4.
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discussed in particular in respect of the compulsory WTO dispute settle-
ment system and investor-state arbitration.3!

The literature on this issue is vast and continues to expand ranging from
highly theoretical considerations to more practical accounts.3> Matters are
made more complex by diverging conceptions of legitimacy, a shift from
consent-based to governance-based concepts of international law and the
confluence of concerns over the political legitimacy of international sub-
systems with that of their (quasi-)judicial organs. This contribution only
addresses concerns pertaining to adjudicatory legitimacy.?3

On a basic level, legitimacy is seen as the justification for the exercise
of public authority.3* As a binding decision based on law by a third over a

31 Regarding the WTO, see R. Reusch, supra note 27, pp. 40-124. ICSID awards can
be enforced as judgments of the highest court at the place of enforcement, Article
54(1) ICSID Convention.

32 S. Schill, supra note 1, p. 6, FN 8 (Signs of the legitimacy crisis in investment ar-
bitration are seen in the withdrawal of several Latin American states such as Bo-
livia and Venezuela from investment treaties and the ICSID Convention); A. Van
Duzer, Enhancing the procedural legitimacy of investor-state arbitration through
transparency and amicus curiae participation, 52 McGill Law Journal (2007), pp.
681-723; C. Forcese, Does the sky fall? NAFTA Chapter 11 dispute settlement and
democratic accountability, 14 Michigan State Journal of International Law (2000),
p- 315; S. Joseph, supra note 10, pp. 316-319. T. Ishikawa, supra note 26, p. 399;
C. Chinkin/R. Mackenzie, International organizations as ‘friends of the court’, in:
L. Boisson de Chazournes et al. (Eds.), International organizations and interna-
tional dispute settlement: trends and prospects, Ardsley 2002, p. 137; D. Prévost,
WTO Subsidies Agreement and privatised companies: Appellate Body amicus curi-
ae briefs, 27 Legal Issues of Economic Integration (2000), p. 287. The criticism of
closed dispute-settlement proceedings relates to a larger debate on the lack of pub-
lic participation in all areas of WTO activity, see R. Housman, Symposium. de-
mocratizing international trade decision-making, 27 Cornell International Law
Journal (1994), pp. 699-747.

33 But see also A. von Bogdandy/l. Venzke, In whose name? An investigation of in-
ternational courts’ public authority and its democratic justification, 23 European
Journal of International Law (2012), pp. 7-41; With respect to the political legiti-
macy of subsystems, see R. Reusch, supra note 27; R. Howse, supra note 10, pp.
496-497.

34 R. Wolfrum, Legitimacy of international law from a legal perspective: some intro-
ductory considerations, in: R. Wolfrum/V. Roben (Eds.), Legitimacy in interna-
tional law, Berlin 2008, p. 6; A. VoBkuhle/G. Sydow, Die demokratische Legitima-
tion des Richters, 57 Juristische Zeitung (2002), pp. 673-682. For this and other,
including positivist definitions of legitimacy, see R. Reusch, supra note 27, pp.
35-36; H. Kelsen, Principles of international law, New York 1952.
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(disputed) fact pattern, adjudication squarely falls within this category.3>
The legitimacy of adjudication is generally seen to depend on two pillars:
the selection of an impartial, independent and knowledgeable adjudicator
and the creation of an adequate procedure that permits participation of all
those affected by a decision. In international law, in addition, traditionally
legitimacy stems from a state’s voluntary submission to a court’s jurisdic-
tion as expressed by the principle of consent.3¢ If duly exercised, these pil-
lars secure a final rational decision that is accepted by those addressed and
affected by it.3’

Legitimacy considerations with respect to amicus curiae address proce-
dural and substantive legitimacy. Procedural legitimacy (or input legitima-
cy) demands that judges decide on the basis of the applicable law, give the
parties adequate opportunity to argue their case, respect basic considera-
tions of due process and fair trial and give those affected by a decision the
opportunity to participate.3® Substantive (or output) legitimacy relates to
the quality of the decision rendered by an international court or tribunal.

The argument for a procedural legitimacy deficit builds on the same
structure as the argument for representation of the public interest: interna-
tional courts are increasingly called upon to determine the legality with in-
ternational law of domestic regulatory measures on issues of general pub-
lic interest in a binding and final manner.3 Related hereto is the concern
that these decisions often directly or indirectly affect entities without

35 A. VoBkuhle/G. Sydow, supra note 34, pp. 674-675. On why the WTO dispute set-
tlement system falls hereunder even though the DSB adopts the reports, see R.
Reusch, supra note 27, pp. 61, 123-124.

36 R. Reusch, supra note 27, pp. 202-236.

37 D. Esty, We the people: civil society and the World Trade Organization, in: M.
Bronckers/R. Quick (Eds.), New directions in international economic law — essays
in honour of John H. Jackson, The Hague 2000, p. 92 (‘The ongoing legitimacy of
the WTO depends on the public perception that its decisions are based on sound
logic, not whim or special interest pressures.”’); G. Van Harten, supra note 18, p.
159.

38 R. Reusch, supra note 27, pp. 202-236; R. Wolfrum, supra note 34, p. 6; R. Howse,
supra note 18, p. 42 (Howse argues that at a minimum level it suffices to establish
publicity so that those affected can understand how they are affected and on what
basis the outcome was achieved.); M. Slotboom, supra note 27, p. 99. See also N.
Luhmann, Legitimation durch Verfahren, 2" Ed., Frankfurt a.M. 1989.

39 R. Wolfrum, supra note 34, p. 6; A. von Bogdandy/I. Venzke, supra note 33, p. 31;
B. Choudhury, Recapturing public power: is investment arbitration’s engagement
of the public interest contributing to the democratic deficit?, 41 Vanderbilt Journal
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standing, hence, without the ability to defend their position in court.
Both Rosenne and Brownlie have called for a formal right of individuals to
be heard in cases affecting their legal rights before the ICJ.4!

There is an additional layer of concerns connected to the legitimacy of

the adjudicators as the following statement by Choudry concerning invest-
ment arbitration shows:

Public interest regulations are promulgated by elected officials to protect the
welfare of the state’s citizens and nationals. Thus, interference with these reg-
ulations by unelected and unappointed arbitrators is not consistent with basic
principles of democracy. ... [Clorrecting the democratic deficit ... involves
concepts of legitimacy, which requires the inclusion of core democratic val-
ues in the investment arbitration process. Thus, public participation in the de-
cision-making process should be encouraged on the part of stakeholders
whose interests may not be adequately represented by a member state.*?

The view is that because adjudicators are so far removed from those they
ultimately adjudicate upon (under novel concepts: individuals) and states
increasingly transfer powers to international organizations (and thus po-
tentially to international adjudication), international judges’ democratic le-

40
41
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of Transnational Law (2008), p. 775; E. Levine, supra note 3, p. 205; T. Ishikawa,
supra note 26, p. 399; J. Dunoff, supra note 27, pp. 733, 758 (A general contention
is that WTO rules unduly restrict the regulatory capacities of states, which is par-
ticularly problematic if they affect the ability of states to enact laws that reflect the
democratic will of their people); S. Joseph, supra note 10, p. 314; D. McRae, supra
note 25, p. 21.

A. von Bogdandy/I. Venzke, supra note 33, p. 36.

S. Rosenne, Reflections on the position of the individual in inter-state litigation,
in: P. Sanders (Ed.), International arbitration — liber amicorum for Martin Domke,
The Hague 1967, reprinted in: S. Rosenne, An international law miscellany, Dor-
drecht 1993, p. 123; 1. Brownlie, The individual before tribunals exercising inter-
national justice, 11 International and Comparative Law Quarterly (1962), p. 716
(‘Even if the individual is not to be given procedural capacity a tribunal interested
in doing justice effectively must have proper access to the views of individuals
whose interests are directly affected whether or not they are parties as a matter of
procedure.’ [References omitted]).

B. Choudhury, supra note 39, p. 782 and 807-808 [References omitted]. See also J.
Atik, Legitimacy, transparency and NGO participation in the NAFTA Chapter 11
process, in: T. Weiler (Ed.), NAFTA investment law and arbitration: past issues,
current practice, future prospects, New York 2004, pp. 136, 138; C. Tams/C.
Zoellner, supra note 28, p. 225; D. Esty, supra note 37, p. 90; M. Laidhold, Private
party access to the WTO: do recent developments in international trade dispute
resolution really give private organizations a voice in the WTO?, 12 The Transna-
tional Lawyer (1999), pp. 432-433.
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gitimization, which is exercised through national election processes, is too
remote to justify the exercise of authority without additional mechanisms
of civic participation. Lack of broad public support, it is argued, may com-
promise the validity and the legitimacy of decisions.*3

Amicus curiae participation is said to improve the acceptance and credi-

bility of proceedings by guaranteeing public input and the adequate pre-
sentation of all of the interests involved.** By inviting amici curiae with a
stake in one of the (unrepresented) issues to partake in disputes where
global values clash, international courts and tribunals can increase proce-

43
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D. Esty, supra note 37, p. 89; R. Reusch, supra note 27, pp. 126-127. R. Howse,
How to begin to think about the “democratic deficit at the WTO”, in: R. Howse
(Ed.), The WTO system: law, politics and legitimacy, London 2007, pp. 57-75. For
a definition of ‘democratic values’, namely inclusiveness, transparency and value
pluralism, see S. Joseph, supra note 10, p. 316.

R. Higgins, Remedies and the International Court of Justice: an introduction, in:
M. Evans (Ed.), Remedies in international law, Oxford 1998, p. 1; C. Chinkin/R.
Mackenzie, supra note 32, p. 137; E. De Brabandere, NGOs and the ,, public inter-
est" — the legality and rationale of amicus curiae interventions in international
economic and investment disputes, 12 Chinese Journal of International Law
(2011), pp. 85-113; C. Tams/C. Zoellner, supra note 28, p. 238; T. Zwart, Would
international courts be able to fill the accountability gap at the global level?, in:
G. Anthony et al. (Eds.), Values in global administrative law, Oxford 2011, p. 212.
In the context of the WTO, see. G. Umbricht, supra note 3, p. 783; D. Esty, supra
note 37, p. 90; R. Howse, supra note 18, p. 40 (‘[E]ven from an internal perspec-
tive of effective ‘regime management’, there is an urgency to seek a new basis for
the ‘social legitimacy’ of dispute settlement outcomes, a basis sensitive to the con-
cern of critics or sceptics concerning the project of global economic liberalism that
the whole undertaking of international trade law is tilted towards the privileging of
free trade against other competing, relevant values of equal or greater legitimacy
in themselves.”); N. Blackaby/C. Richard, Amicus curiae: a panacea for legitima-
¢y in investment arbitration?, in: M. Waibel et al. (Eds.), The backlash against in-
vestment arbitration: perceptions and reality, Alphen aan den Rijn 2010, p. 269
(‘Considering that public participation is at the heart of democratic processes, it is
assumed that increased civil society participation will enhance the legitimacy and
acceptance of the system.” [References omitted]. The basis of this argument is
fragile. It presumes that the specific amicus curiae fulfils the requirements of a le-
gitimate representative of public interests (see also Chapters 5 and 8)); A. von
Bogdandy/I. Venzke, supra note 33, p. 29 (‘[Amici curiae] may bridge the gap be-
tween the legal procedures and a global or national public. They can also introduce
additional perspectives and might be able to trigger processes of scandalization
that contribute to discussions and mobilize the general public.’).
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dural legitimacy.*> Crawford and Marks see ‘the vastly enhanced partici-
pation in recent years of non-governmental organizations at the interna-
tional level [as] one indication of the pressures and possibilities for
democracy in global decision-making.’¢ Similarly, then-WTO Director-
General Lamy considered the admission of amici curiae a recognition of
the importance of the views of civil society in WTO adjudication.4” A
group of Tanzanian and international NGOs argued as follows in their re-
quest to be admitted as amici curiae in Biwater v. Tanzania:

Finally, the petitioners emphasise the importance of public access to the arbi-
tration from the perspective of the credibility of the arbitration process itself
in the eyes of the public, which often considers investor-state arbitration as a
system unfolding in a secret environment that is anathema in a democratic
context.*8

Further, the instrument is seen as a link between international courts and
the individual.*® The argument is that amicus curiae participation will in-
form the wider public of ongoing proceedings that may have a significant
impact on the economy of their state and important public interests and, in

45 L. Boisson de Chazournes, supra note 11, pp. 333-336; F. Orrego Vicuiia, Interna-
tional dispute settlement in an evolving global society: constitutionalization, ac-
cessibility, privatization, Cambridge 2004, p. 29.

46 J. Crawford/S. Marks, The global democracy deficit: an essay on international law
and its limits, in: D. Archibugi/D. Held/M. Kéhler (Eds.), Re-imagining political
community, Stanford 1998, p. 83. See also S. Joseph, supra note 10, pp. 316, 327;
R. Howse, supra note 43, pp. 57-75.

47 P. Lamy, Towards global governance? Speech of 21 October 2005, Master of Pub-
lic Affairs Inaugural Lecture at the Institut d’Etudes Politiques de Paris, at: https://
www.wto.org/english/news_e/sppl_e/sppl12_e.htm (last visited: 28.9.2017).

48 Biwater v. Tanzania, Procedural Order No. 5, 2 February 2007, ICSID Case No.
ARB/05/22, para. 24. See also D. Esty, supra note 37, p. 93 (He goes further by
requesting that NGOs should be granted permission to observe the parties’ presen-
tations to panels, as well as obtain immediate access to all written submissions.)

49 Three days after the panel’s decision in US—-Shrimp that it lacked power to accept
amicus curiae briefs, then-US President Bil/ Clinton endorsed amicus participation
in the WTO dispute settlement system: ‘Today, there is no mechanism for private
citizens to provide input in these trade disputes. I propose that the WTO provide
the opportunity for stakeholders to convey their views, such as the ability to file
‘amicus briefs,” to help inform the panels in their deliberations.” Statement by H.E.
Mr. William J. Clinton in Geneva on the Occasion of the 50" Anniversary of
GATT/WTO, 18 May 1998, para. 108.
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return, that amici will report the public’s views back to the tribunal.’ This
may contribute to repealing notions of ‘secret trade courts’ that may force
governments in the long run to seek other dispute resolution mechanisms.
The admission of amicus curiae is presented as sine qua non for the con-
tinued existence of international judicial dispute settlement.

The substantive legitimacy of a decision is said to be enhanced by tak-
ing these arguments seriously and thereby rendering a more informed de-
cision of better quality and free from error.

In short, amicus curiae is seen to improve adjudicatory legitimacy in
the following ways: first, as an instrument to ensure procedural legitimacy
by allowing those affected by a decision to become involved in the pro-
ceedings and as a tool to increase the public acceptance of international
dispute settlement; second, as an instrument to increase the substantive le-
gitimacy of a decision by providing the tribunal with all information nec-
essary to render a fully-informed decision.

IV. Contribution to the coherence of international law

International law enjoys generally low levels of coherence because of its
lack of a central legislature and its inter-subjective character. Often, courts

50 E. Triantafilou, Amicus submissions in investor state arbitration after Suez v. Ar-
gentina, 24 Arbitration International (2008), p. 575 (‘[A] transparent arbitral pro-
cess allows citizens to monitor actively the conscientiousness of the government’s
representatives in protecting the rights of the public and ensuring the sound dis-
bursement of public money.”); M. Brus, Third party dispute settlement in an inter-
dependent world: developing a theoretical framework, Dordrecht 1995, pp.
229-230 (‘Involvement of non-state actors is particularly suitable for the upgrad-
ing of the community interest through participation in informal decision-making.
Their expertise, creativity and critical attitude is an incentive for states not to lose
sight of the common interest.”). According to a study on NGO involvement in in-
ternational law, NGO participation may promote legitimacy by way of monitoring
the process and communicating its results to the relevant constituencies and by
acting as a channel of information between decision makers and constituencies.
See S. Charnovitz, Nongovernmental organizations and international law, 100
American Journal of International Law (2006), pp. 348-372. This view has found
some reflection in environmental treaties. See Rio Declaration on Environment
and Development, 14 June 1992, UN Doc. A/Conf.151/5/rev (1992); Agenda 21,
UNCED, Annex II, UN Doc. A/CONF151/26/Rev (1992).

59

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Part I The ‘international’ amicus curiae

are given the role of ‘agents of legal unity.”>! The significant growth in
number of international courts and tribunals since the early 1990 has
raised concerns over an increasing fragmentation of international law in
the absence of formal precedent and the lack of a coordinating judicial
system.’2 Concerns are amplified by the fact that many courts form part of
powerful subsystems of international law with potentially competing val-
ues.>3 The phenomenon as such has been analysed in depth elsewhere.>*
Of relevance for this contribution is the concern that different international

51

52

53

54

60

Y. Shany, The competing jurisdictions of international courts and tribunals, Ox-
ford 2003, p. 114.

Rejecting the notion of an international judicial system, Y. Shany, supra note 51,
pp. 104-110.

See Y. Shany, supra note 51, pp. 87-104, 113-114 (While we can speak of a system
of international law from which no subsystem can isolate itself as a ‘self-contained
regime’ if it wishes to fulfil its constituent’s legitimate expectations and avoid be-
ing perceived as ‘unduly biased towards a particular political agenda’, there is no
such correlating system with respect to international courts.).

The WTO Appellate Body in US-Stainless Steel found that it was obliged to fol-
low earlier decisions due to its obligation under Article 3(2) DSU to ensure securi-
ty and predictability in the WTO dispute settlement system. See United States —
Final Anti-Dumping Measures on Stainless Steel from Mexico (hereinafter: US—
Stainless Steel), Report of the Appellate Body, adopted on 20 May 2008, WT/
DS344/AB/R, p. 67, para. 160. See also Saipem S.p.A. v. the People’s Republic of
Bangladesh, Decision, 21 March 2007, ICSID Case No. ARB/05/07, para. 67
(‘[The Tribunal] believes that, subject to compelling contrary grounds, it has a du-
ty to adopt solutions established in a series of consistent cases. It also believes
that, subject to the specifics of a given treaty and of the circumstances of the actual
case, it has a duty to seek to contribute to the harmonious development of invest-
ment law and thereby to meet the legitimate expectations of the community of
States and investors towards certainty of the rule of law.” [References omitted]);
H. Lauterpacht, The so-called Anglo-American and continental schools of thought
in international law, 12 British Yearbook of International Law (1931), p. 53. Re-
garding the proliferation of international courts and tribunals, see E. Lauterpacht,
Principles of procedure in international litigation, 345 Receuil des Cours (2009),
p. 527; J. Charney, The impact on the international legal system of the growth of
international courts and tribunals, 31 NYU Journal of International Law and Po-
litics (1999), p. 697; C. Brown, 4 common law of international adjudication, Ox-
ford 2007, p. 16; C. Brown, The cross-fertilization of principles relating to proce-
dure and remedies in the jurisprudence of international courts and tribunals, 30
Loyola of Los Angeles International and Comparative Law Review (2008), pp.
219-220; G. Hafner, Risks ensuing from the fragmentation of international law, in:
International Law Commission, Work of its Fifty-Second Session, UN Doc. A/
55/10, para. 143; International Law Commission, Fragmentation of international
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courts or tribunals may arrive at diverging, even opposing decisions in
cases with comparable or identical fact patterns.>®> The fear is that if this
were to occur regularly, international law might lose its normative force,
as well as compromise the credibility, effectiveness and legitimacy of in-
ternational adjudication.>® This has prompted calls for subsystems of inter-
national law to ‘evolve and be interpreted consistently with international
law’ and for the courts pertaining to such subsystems to strive to ensure
uniform application and interpretation of international law.57 In this vein,
courts are requested to give greater weight to the pertinent case law of oth-
er international courts and tribunals despite the absence of binding prece-
dent in international law.>8

By providing cross-references to and analysis of the case law and views
of other international courts and tribunals, amici curiae, it is argued, can

law: difficulties arising from the diversification and expansion of international
law, UN Doc. A/CN.4/L.682, 13 April 2006; R. Jennings, The role of the Interna-
tional Court of Justice, 68 British Yearbook of International Law (1997), p. 60; R.
Higgins, Respecting sovereign states and running a tight courtroom, 50 Interna-
tional and Comparative Law Quarterly (2001), p. 122. Disputing that fragmenta-
tion is problematic, see T. Wilde, Improving the mechanisms for treaty negotiation
and investment disputes — competition and choice as the path to quality and legiti-
macy, in: K. Sauvant (Ed.), Yearbook of International Investment Law and Policy
(2008-2009), pp. 508-509, 516-521.

55 On these conflicts, which Treves calls jurisprudential conflicts, see T. Treves, Con-
flicts between the International Tribunal for the Law of the Sea and the Interna-
tional Court of Justice, 31 NYU Journal of International Law and Politics (1999),
pp. 809-821. Regarding parallel jurisdiction, see H. Sauer, Jurisdiktionskonflikte
im Mehrebenensystem: Die Entwicklung eines Modells zur Losung von Konflikten
zwischen Gerichten unterschiedlicher Ebenen in vernetzten Rechtsordnungen,
Berlin 2008; Y. Shany, supra note 51.

56 L. Helfer/ A. Slaughter, Toward a theory of effective supranational adjudication,
107 Yale Law Journal (1997), pp. 374-375; S. Franck, The legitimacy crisis in in-
vestment arbitration: privatizing public international law through inconsistent de-
cisions, 73 Fordham Law Review (2005), p. 1523. According to Kelsen, the prin-
ciple of non-contradiction is part of the basic norm of a legal system, H. Kelsen,
General theory of law and state, Cambridge 1949, p. 406.

57 A. van Aaken, Fragmentation of international law: the case of international in-
vestment protection, 17 Finnish Yearbook International Law (2006), p. 91. See
also Y. Shany, One law to rule them all: should international courts be viewed as
guardians of procedural order and legal uniformity?, in: O. Fauchald/A. Nollka-
emper (Eds.), The practice of international courts and the (de-)fragmentation of
international law, Oxford 2012, p. 15.

58 Y. Shany, supra note 51, p. 110.
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inform the deciding international court or tribunal of the legal interpreta-
tion of a norm by other international courts or tribunals, encourage inter-
judicial dialogue and draw attention to potential jurisprudential conflicts.>
This, of course, presupposes willingness on the part of international courts
and tribunals to take into consideration the decisions of other international
courts and tribunals given the absence of stare decisis.®®

V. Increased transparency

Most international courts and tribunals provide to the public, with varying
frequency and at different times, information and documents on pending
and concluded cases. In particular, investment tribunals and the WTO dis-
pute settlement institutions are criticized for lack of transparency in their
proceedings and decision-making despite efforts towards greater trans-
parency.®!

59 Mackenzie and Chinkin consider it an option for an international court to submit
amicus briefs on an issue of law it has decided to a court dealing with the same
issue to avoid fragmentation. See C. Chinkin/ R. Mackenzie, supra note 32, p. 159;
V. Vadi, Beyond known worlds: climate change governance by arbitral tribunals?,
48 Vanderbilt Journal of Transnational Law (2015), p. 1338; Y. Ronen/Y. Naggan,
Third parties, in: C. Romano/K. Alter/Y. Shany (Eds.), The Oxford Handbook of
international adjudication, Oxford 2014, p. 821 (On amici curiae: ‘Their goal,
however, is to introduce public interest considerations into the decision — and indi-
rectly, to impact the development of international law — rather than to affect the
outcome of the specific case.’).

60 This does not seem to be a problem. See E. Lauterpacht, supra note 54, pp.
527-528; J. Charney, Is international law threatened by multiple international tri-
bunals?, 271 Receuil des Cours (1998), pp. 101-373. See also H. Lauterpacht, The
development of international law by the International Court, London 1958, p. 14
(‘The Court follows its own decisions ... , because such decisions are a repository
of legal experience to which it is convenient to adhere; because they embody what
the Court has considered in the past to be good law; because respect for decisions
given in the past makes for certainty and stability, which are of the essence of the
orderly administration of justice; and ... because judges are naturally reluctant, in
the absence of compelling reasons to the contrary, to admit that they were previ-
ously in the wrong.”). Less hopeful, N. Rubins, Opening the investment arbitration
process: at what cost, for what benefit?, in: R. Hofmann/C. Tams (Eds.), The In-
ternational Convention on the Settlement of International Disputes (ICSID): tak-
ing stock after 40 years, Baden-Baden 2007, p. 217.

61 D. McRae, supra note 25, p. 12 (‘Lack of transparency is a critical issue for the
credibility of the WTO dispute settlement system.’); C. Knaht/A. Reinisch, Trans-
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The understanding of the term transparency varies. Here, the definition
adopted by Asteriti and Tams is followed. Accordingly, transparency is the
availability of information about the proceedings, whereas confidentiality
describes the restriction of information about the proceedings to the par-
ties. Correlatively, privacy describes limitation of access to the proceed-
ings, whereas inclusiveness describes access to the proceedings to entities
other than the parties.62

Investment tribunals specifically have come under pressure for ‘obses-
sive secrecy’ of proceedings resulting from the use of confidentiality-fo-
cused commercial arbitration rules in investment treaty arbitrations.¢? Crit-
ics have gone so far as to predict an end of investment arbitration due to
its opacity.®* Claims for increased transparency are justified on the same
basis as those pertaining to the inclusion of public interest considerations.

parency versus confidentiality in international investment arbitration — The Biwa-
ter Gauff compromise, 6 The Law and Practice of International Courts and Tri-
bunals (2007), p. 97. See also J. Lacarte, Transparency, public debate and partici-
pation by NGOs in the WTO. a WTO perspective, 7 Journal of International Eco-
nomic Law (2004), pp. 685-686 (He proposes alternative mechanisms, such as the
creation of an Advisory Economic and Social Committee composed of NGOs,
which would make recommendations on WTO reform to the membership. Alterna-
tively, he favours a stronger involvement of parliamentarians.).

62 A. Asteriti/C. Tams, Transparency and representation of the public interest in in-
vestment treaty arbitration, in: S. Schill (Ed.), International investment law and
comparative public law, Oxford 2010, pp. 787-816. A broader definition including
opportunities for participation, awareness of and access to the dispute settlement
process is proposed by L. Chin Leng, The amicus brief issue at the WTO, 4 Chi-
nese Journal of International Law (2005), p. 86. See also N. Blackaby/C. Richard,
supra note 44, p. 256.

63 J. Atik, supra note 42, p. 148; N. Blackaby/C. Richard, supra note 44, p. 253; T.
Wilde, supra note 54, p. 550, FN 139. Of certain fame is a quote from a NYT arti-
cle from A. De Palma, NAFTA's powerful little secret: Obscure tribunals settle dis-
putes, but go too far, critics say, The New York Times, 11 March 2001 (‘[Their]
meetings are secret. Their members are generally unknown. The decisions they
reach need not be fully disclosed. Yet the way a small group of international tri-
bunals handles disputes between investors and foreign governments has led to na-
tional laws being revoked, justice systems questioned and environmental regula-
tions changed. And it is all in the name of protecting the rights of foreign investors
under the North America Free Trade Agreement.’).

64 A. Mourre, supra note 23, p. 266 (‘If the worries of the public are not properly ad-
dressed, States will step back from arbitration, and there is a risk that investors
will, one day, be sent back to the old and ineffective mechanism of diplomatic pro-
tection.”).
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The instrument is presented as an agent of increased transparency to-
gether with other mechanisms, such as publication of judgments and
awards.® In several investment arbitration cases, amicus curiae applicants
opined that their participation would ‘allay public disquiet as to the closed
nature of arbitration proceedings.’® It is argued that enhanced amicus cu-
riae participation may educate the public about international dispute set-
tlement, which in turn may increase its acceptance.®” Sporadically, doubts
have been raised as to whether the instrument truly supports transparency.
Amici curiae seek not merely to obtain information about the proceedings,
but to participate in them. Given the amount of negative reactions this has
generated in the WTO, McRae views amicus curiae as a roadblock to
transparency.®® In how far this is the case will be examined. Certainly, the
instrument is dependent on transparency as the joint amicus curiae sub-
mission of the IISD and Earthjustice in Methanex v. USA shows. After the
parties consented to open their proceedings to the public, the amici curiae
realized that the respondent USA was defending the measures adopted
against MTBE only on the basis of public health. They (unsuccessfully)
petitioned the tribunal for permission to submit a post-hearing brief to ar-
gue that the measure also should be regarded as furthering environmental
objectives.?

B. Presumed drawbacks

Despite its potential advantages, the admission of amici curiae to interna-
tional proceedings entails risks. Especially states have expressed concerns

65 Other tools to increase transparency include public registration of a case; publica-
tion of awards, submissions, decisions and case files; opening of hearings; and
publication of interpretative notes. C. Knahr/A. Reinisch, supra note 61, p. 97.

66 Methanex v. USA, Decision of the tribunal on petitions from third persons to inter-
vene as ‘amici curiae’, 15 January 2001, para. 5. See also UPS v. Canada, Petition
by the Canadian Union of Postal Workers and the Council of Canadians, 17 Octo-
ber 2001, para. 3 (ii).

67 G. Umbricht, supra note 3, p. 783; C. Tams/C. Zoellner, supra note 28, p. 237.

68 D. McRae, supra note 25, p. 17. Critical also C. Brower, Structure, legitimacy and
NAFTA's investment chapter, 36 Vanderbilt Journal of Transnational Law (2003),
pp. 72-73.

69 K. Tienhaara, Third party participation in investment-environment disputes: recent
developments, 16 Review of European Community Law and International Envi-
ronmental Law (2007), p. 240.
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with regard to the concept. They fear inter alia additional practical bur-
dens (I.); a curtailing of the parties’ procedural rights (II); a politicization
of disputes (III.); additional burdens on developing countries (IV.); un-
manageable quantities of submissions (V.); and a denaturing of the judicial
function (VL.).

I. Practical burdens

Amicus curiae participation could entail practical burdens on the disputing
parties and the court.”® The concerns are largely twofold: amici curiae can
cause a considerable increase in costs resulting from the parties’ need to
review and possibly respond to briefs.”! Further, amici curiae may cause a
significant delay in the proceedings, as international courts and tribunals
need to add additional procedures and accommodate the parties’ right to
comment. In extreme cases, courts may feel the need to conduct an addi-
tional round of submissions on the issues raised in an amicus curiae brief.

II. Compromising the parties’ rights

States have expressed concern that amicus curiae participation may also
affect their procedural rights and their position in the proceedings.”? These
concerns must be taken seriously, because the violation of fundamental
procedural rights by a tribunal may affect the validity of a judgment,
award or decision. International courts and tribunals must apply standards
that will ensure that the enforcement of a judicial decision is not at risk.”?

70 E. Levine, supra note 3, p. 219.

71 WTO General Council, Minutes of Meeting of 22 November 2000, WT/GC/M/60,
Statement by Mexico, para 51.

72 See also A. Bianchi, supra note 26, p. xxii (‘[I]n certain particular contexts, the in-
creasing involvement of civil society groups and professional associations can be
perceived by the ‘users’ of judicial mechanisms as an undue interference, and, po-
tentially, a disruptive element in the complex process of interest-accommodation
that third party settlement inevitably entails.”).

73 M. Kurkela/S. Turunen, Due process in international commercial arbitration, 2"
Ed., Oxford 2010, p. 1 (‘Making certain the award is enforceable is one of the
most central duties of the arbitral tribunal.”). A violation of equality of arms can
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One concern is obvious: the presentation of submissions in favour of
one party may risk tilting the delicate procedural equality of the parties. It
will be shown later that virtually all international courts and tribunals per-
mit amicus curiae submissions to argue for or against a party. Further, it is
common practice before WTO panels, the Appellate Body, investment tri-
bunals and the ECtHR that the parties endorse arguments made by amici
curiae without formally adopting them as their own.”* Referring to the in-
tense public campaigning by the amicus curiae applicants in and outside
the proceedings against the claimant in Biwater v. Tanzania, a water-priva-
tization-related investment dispute, Wdlde argued that the risk of material
inequality is real: ‘Amicus briefs can ... directly or indirectly impugn the
investor or the social acceptability of the investor’s conduct, without sup-
plying evidence or being subjected to cross-examination.””> This can en-
tail a substantial financial and time burden for the claimants, as they must
defend themselves against the respondent and the amicus curiae in and out
of the proceedings. The possible inequality created by this additional sup-
port may be occasional or, where amici curiae tend to support one of the
sides, structural.

Moreover, international courts and tribunals have explicitly acknowl-
edged an obligation to resolve disputes in a speedy manner.’® This issue
has frequently been thematized in WTO dispute settlement. Article 12(2)

lead to annulment of an award pursuant to Article 52 ICSID Convention as a seri-
ous departure from a fundamental rule of procedure.

74 E.g. Kress v. France [GC], No. 39594/98, 7 June 2001, ECHR 2001-VI; Glamis
Gold Limited v. United States of America (hereinafter: Glamis v. USA), Respon-
dent’s submission on Quechan application, 15 September 2005. The USA support-
ed the admission of the Quechan’s submission, which argued that the California
and federal governments’ measures did not violate the BIT.

75 T. Wilde, Equality of arms in investment arbitration: procedural challenges, in:
K. Yannaca-Small (Ed.), Arbitration under international investment agreements: a
guide to the key issues, New York 2010, p. 178 [Emphasis added]; A. Menaker,
Piercing the veil of confidentiality: the recent trend towards greater public partici-
pation and transparency in investor-state arbitration, in: K. Yannaca-Small (Ed.),
Arbitration under international investment agreements, New York 2010, pp.
145-147.

76 Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain) (Sec-
ond Phase), Judgment, 5 February 1970, ICJ Rep. 1970, p. 31, para. 27 (‘[The
Court] remains convinced of the fact that it is in the interest of the authority and
proper functioning of international justice for cases to be decided without unwar-
ranted delay.’); B. Cheng, General principles of law as applied by international
courts and tribunals, London 1953, p. 295 (‘[There is a] public need that there
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DSU determines that ‘panel procedures should provide sufficient flexibili-
ty so as to ensure high-quality panel reports while not unduly delaying the
panel process.’’” These obligations may be compromised if amicus curiae
submissions are made and accepted late in the proceedings or if submis-
sions are extremely long or numerous.

II1. Politicization of disputes, de-legitimization and lobbyism

Many WTO member states in reaction to the admission of amici curiae
expressed the concern that matters not addressed in the WTO Agreements
such as the environment, social or labour issues would suddenly be dis-
cussed in the realm of dispute settlement proceedings and disrupt the care-
fully negotiated trade system, provoke a clash of legal cultures and create
additional burdens for already under-resourced developing countries.”®
Faced with hundreds of letters and submissions from individuals and non-
governmental entities in Nuclear Weapons — which had been brought to
the ICJ by the General Assembly after intense lobbying by NGOs — Judge
Guillaume expressed his discontent by arguing that states and intergovern-
mental organizations required protection against ‘powerful pressure
groups which besiege them today with the support of the mass media.’”?

should be an early settlement of all disputes ..., not to mention the consideration
that time-limits once set should in principle be observed.’); A. Watts, Enhancing
the effectiveness of procedures of international dispute settlement, 5 Max Planck
Yearbook of United Nations Law (2001), p. 32.

77 See also US—Shrimp, Report of the Appellate Body, adopted on 6 November 1998,
WT/DS58/AB/R, para. 105; United States — Tax Treatment for “Foreign Sales
Corporations” (hereinafter: US—FSC), Report of the Appellate Body, adopted on
20 March 2000, WT/DS108/AB/R, para. 166 (‘The procedural rules of WTO dis-
pute settlement are designed to promote ... the fair, prompt and effective resolu-
tion of trade disputes.”).

78 WTO General Council, Minutes of Meeting of 22 November 2000, WT/GC/M/60,
Statement by Brazil, para. 46 (‘[ T]he dispute settlement mechanism could soon be
contaminated by political issues that did not belong to the WTO, much less to its
dispute settlement mechanism.”); WTO General Council, Minutes of Meeting of 22
November 2000, WT/GC/M/60, Statement by Costa Rica, para. 70; G. Umbricht,
supra note 3, pp. 773, 781, 787-788 (He considers the debate partly a clash of legal
cultures. But this does not explain why except for the USA and the EU all WTO
members have rejected amicus curiae.).

79 Legality of the Threat or Use of Nuclear Weapons (hereinafter: Nuclear Weapons),
Advisory Opinion, 8 July 1996, Sep. Op. Judge Guillaume, ICJ Rep. 1996, p. 287.
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The matter is exacerbated by transparency measures, which may
prompt disputing governments to emphasize their national (protectionist)
interests and refute attempts at negotiated settlements in an effort to save
face and secure constituents’ votes in the next national elections.’?
Briihwiler argues that this concern cannot be attributed to amicus curiae,
because it is not the amicus submission that politicizes the dispute settle-
ment system. The subject matter of the dispute attracts amici curiae.!
Nonetheless, the information contributed by an amicus, as well as the
manner in which it is presented may put a spotlight on politically sensitive
aspects of the dispute which the parties did not intend to bring before the
international court or tribunal (and which may not fall under its material
jurisdiction).

Related hereto is the concern that the instrument further delegitimizes
rather than legitimizes international dispute settlement.32 It is said that es-
pecially financially powerful amici curiae, including foreign governments
with different policies, might derail the proceedings with a hidden agenda.
It is no secret that NGOs and other entities seek to push their own agendas
through amicus curiae participation. Cases are chosen not solely for the
interests engaged, but for the impact (and other benefits) amici curiae cal-
culate generating through their participation.®> Many NGOs do not seek to
defend a public interest or common good, but an exclusive interest held by
a few. Merely by powerful appearance and the presentation of ‘the’ (al-
leged) public interest, international courts and tribunals may be captured
by the interest-groups’ own interests without these interests necessarily

80 P. Nichols, Extension of standing in World Trade Organization disputes to non-
government parties, 17 University of Pennsylvania Journal of International Econo-
mic Law (1996), p. 314 (Arguing that granting of standing, as a stronger measure,
would expose international dispute settlement to protectionist pressures, especially
from interest groups.).

81 C. Brithwiler, Amicus curiae in the WTO dispute settlement procedure: a develop-
ing country’s foe?, 60 Aussenwirtschaft (2005), p. 376.

82 Some argue that amici curiae should not be burdened with any additional require-
ments given their awareness raising function, which, in the view of some, is sepa-
rate from representation. Others, in turn, demand that amici fulfil a set of criteria
and doubt that amici curiae can act as legitimate representatives on the interna-
tional level. See P. Spiro, Accounting for NGOs, 3 Chicago Journal of International
Law (2002), pp. 161, 163; J. Dunoff, supra note 27, p. 438.

83 J. Cassel, supra note 4, pp. 113, 115; J. Vifiuales, supra note 9, p. 75. Private enti-
ties dependent on public financing typically compete for public support. See S.
Charnovitz, supra note 27, p. 363.
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equalling those of the group they claim to represent.3* Further, ‘certain in-
terests [may] exert disproportionate influence.’®> Commentators agree that
this risk is one pertaining largely to NGOs and their frequent lack of ac-
countability and representativeness including towards the community
whose values and interests they purport to represent.3¢ Bolton even argues
that ‘the civil society idea actually suggests a “corporativist” approach to
international decision-making that is dramatically troubling for democratic
theory because it posits “interests” (whether NGO or businesses) as legiti-
mate actors along with popularly elected governments.’8” And Blackaby
and Richard argue in relation to the admission of an US-based amicus cu-
riae in Biwater v. Tanzania:

The representative character and the source of the legitimacy of civil society
groups seeking to submit amicus curiae briefs appear to be a common as-
sumption. Yet the assumption may be flawed: how is, for example, a Wash-
ington-based NGO representative of Tanzanian civil society, and how is it
best placed to advocate the interests of the Tanzanian people? Surely the
state-party to the arbitration, if democratically elected, has far more legitima-

84 J. Coe, Transparency in the resolution of investor-state disputes — adoption, adap-
tation, and NAFTA leadership, 54 Kansas Law Review (20006), p. 1363, FN 134.
See also M. Schachter, supra note 5, pp. 116-117 (‘As an advocacy mechanism,
[amicus curiae] is generally less expensive than lobbying efforts or the mounting
of an extensive publicity campaign. Amicus participation is also less costly than
the initiation of a separate lawsuit by the interested party.”).

85 A. Reinisch/C. Irgel, The participation of non-governmental organizations
(NGOs) in the WTO dispute settlement system, 1 Non-State Actors and Interna-
tional Law (2001), p. 130.

86 C. Brower, supra note 68, p. 73 (‘[MJany NGOs have very specific agendas and
are not accountable to their own members, much less to the general public.” [Ref-
erences omitted].); R. Keohane, Global governance and democratic account-
ability, in: R. Wilkinson (Ed.), The global governance reader, London 2005, p.
148 (‘[NGO’s] claims to a legitimate voice over policy are based on the disadvan-
taged people for whom they claim to speak, and on the abstract principles that they
espouse. But they are internally accountable to wealthy, relatively public-spirited
people in the United States and other rich countries, who do not experience the re-
sults of their actions. Hence, there is a danger that they will engage in symbolic
politics, satisfying to their internal constituencies but unresponsive to the real
needs of the people whom they claim to serve.’).

87 1. Bolton, Should we take global governance seriously?, 1 Chicago Journal of In-
ternational Law (2000), p. 218.
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cy to represent its constituents than unaccountable (and sometimes foreign)
NGOs?38

In the WTO and investment arbitration, the concern over interest capture
appears to be amplified by the fact that some view NGOs as striving to
inscribe intrusive labour and environmental standards into the rule-book to
reduce trade liberalization and the amount of foreign direct investment in
developing countries.?? Indeed, NGOs have publicly argued that amicus
curiae participation before international courts and tribunals is an effective
way to create publicity for the issues on their agenda and to push for novel
interpretations.”® In addition, it is feared that amici curiae may be partial
towards one of the parties having received financial or other support from
them, or that they lack the necessary expertise and experience regarding
the issues commented on.

IV. Overwhelming developing countries

Another concern, which is mainly held by developing countries, is that
most amicus curiae participants are well-funded Western non-governmen-
tal organizations.”! It is assumed that they will largely oppose arguments
presented by less developed or less affluent countries creating additional
burdens for them and thereby deepening the structural inequality between
the parties.”? Marceau and Stilwell argue in respect of WTO practice:

88 N. Blackaby/C. Richard, supra note 44, p. 269 [Emphasis added and references
omitted].

89 P. Ala’t, Judicial lobbying at the WTO — the debate over the use of amicus curiae
briefs and the U.S. experience, 24 Fordham International Law Journal (2000), pp.
62-94.

90 J. Cassel, supra note 4, p. 116 (‘A further reason why CIEL has chosen to petition
the IACHR is that CIEL believes that such petitions can create publicity — and
therefore increased awareness — of the link between human rights and the environ-
ment.”).

91 H. Pham, Developing countries and the WTO: the need for more mediation in the
DSU, 9 Harvard Negotiation Law Review (2004), pp. 350-351 (For developing
countries, amicus curiae participation is one of the three most problematic issues
concerning the DSU reform.).

92 S. Joseph, supra note 10, p. 321; D. McRae, supra note 25, p. 12; B. Stern, The
emergence of non-state actors in international commercial disputes through WTO
Appellate Body case-law, in: G. Sacerdoti et al. (Eds.), The WTO at ten: the contri-
bution of the dispute settlement system, Cambridge 2006, p. 382 (Stern worries
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NGOs participating as amici have often represented, directly or indirectly,
commercial interests. This fact concerns many WTO members, which believe
that participation of amici will further shift the balance of WTO dispute set-
tlement towards developed countries, their NGOs and their multinational cor-
porations.”?

Unmanageable quantities of submissions

Another concern is that international courts and tribunals will be flooded
by numerous submissions many of which will not be of any assistance, but
instead will hinder the court or tribunal in the exercise of its judicial man-
date. This was one of the reasons for the ICJ’s refusal to accept amici curi-
ae in South West Africa (see Chapter 5).

93

that some states could take advantage of amicus curiae: ‘Even among the coun-
tries of the North, the unlimited acceptance of amicus curiae briefs would proba-
bly favour, in particular, the larger international NGOs, most of which would ap-
pear to be of American origin, as well as the extremely well-organized and power-
ful US lobbies. ... [I]t seems very likely that if there were unlimited authorization
to file amicus curiae briefs, the big winner, in terms of relative influence, would
be the United States.”). However, see C. Brithwiler, supra note 81, p. 370 (‘In cas-
es touching upon environmental or public health issues, amici curiae can indeed
be termed as foes of developing countries — meaning their governments — as
NGOs operating in these fields have defended conservatory policies they consider
necessary, but which violated WTO agreements. At the domestic level, however,
the same entities regularly represent interests that conflict with their government’s
programme: these NGOs engage for global issues and are not mere advocates of
any governments.” She admits that the majority of amicus submissions stems from
NGOs situated in developed countries.). See WTO General Council, Minutes of
Meeting of 22 November 2000, WT/GC/M/60, Statement by Costa Rica, para. 70;
WTO General Council, Minutes of Meeting of 22 November 2000, WT/GC/M/60,
Statement by India, para. 38 (‘[T]he Appellate Body’s approach would also have
the implication of putting the developing countries at an even greater disadvantage
in view of the relative unpreparedness of their NGOs who had much less resources
and wherewithal either to send briefs without being solicited or to respond to invi-
tations for sending such briefs.”).

G. Marceau/M. Stilwell, Practical suggestions for amicus curiae briefs before
WTO adjudicating bodies, 4 Journal of International Economic Law (2001), p. 180
[References omitted]. See also R. Mackenzie, The amicus curiae in international
courts: towards common procedural approaches, in: T. Treves et al. (Eds.), Civil
society, international courts and compliance bodies, The Hague 2005, p. 300.
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VI. Denaturing of the judicial function

This concern pertains to the separation of powers and the role of the judi-
ciary. Courts are seized to decide concrete disputes. The participation of
amici curiae, especially if pushing for the consideration of a broad public
interest, could inject a legislative notion into the process.?* In addition to
having to decide the dispute between the parties, an international court or
tribunal may suddenly feel pressured to accommodate the — possibly het-
erogeneous — interests of the public. As a result, a court might try to bal-
ance an unquantifiable number of interests, much like a legislature, and
thereby lose sight of the parties before it. This risk is amplified on the in-
ternational level given the absence of an international legislature to coun-
terbalance judicial activism. While it may be valuable for a court to be
aware of the broader implications of its decisions, it is questionable if the
adjudication of such implications falls under its mandate. Further, the
sphere of governmental responsibilities generally entails — also when ap-
pearing as a party or as an intervener (or in another capacity) — calling at-
tention to public interest considerations.

C. Conclusion

The dramatic growth of international courts and tribunals and the ever-in-
creasing number of international disputes has placed international adjudi-
cation in the spotlight. Amicus curiae participation and all the expectations
and concerns related to it must be seen as a consequence of this expanding
success.

The extent to which many of the above-outlined expectations and draw-
backs materialize is largely a result of the content and regulation of ami-
cus curiae. These, again, often mirror the initial reception of amicus curi-
ae before each of the international courts and tribunals reviewed. The fol-
lowing Chapter therefore addresses amicus curiae participation from a his-
torical viewpoint.

94 Regarding amicus curiae participation before US courts in the 1960, Barker noted
that: ‘How groups bring issues to the court is strikingly similar to the way in
which they bring issues to the legislature. ... Just as group participation injects a
more popular and majoritarian characteristic into the legislative process, it does
the same for the judicial process.” see L. Barker, supra note 13, p. 62.
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In common law countries, the amicus curiae brief, has been an institution
which has provided useful information to courts, permitted private parties
who were not litigating to inform the court of their views and the probable
effects the outcome might have on them and, overall, has served as a means
for integrating and buttressing the authority and conflict-resolving capacities
of domestic tribunals.!

This excerpt from a letter by Reisman to the ICJ Registrar in the South
West Africa advisory proceedings constitutes the first explicit request for
participation as amicus curiae before an international court or tribunal.
Like many other procedural concepts used before international courts
and tribunals, amicus curiae participation is a creation of national law.2 It
is prevalent in most common and a few civil law systems.3 It is not sur-
prising that — as in the case above — most of the initial amicus curiae sub-
missions were made by entities from countries with a rich amicus curiae
practice.* International courts and tribunals as well as amicus curiae peti-

1 Legal Consequences for States of the Continued Presence of South Africa in Namib-
ia (South West Africa) notwithstanding Security Council Resolution 276 (1970)
(hereinafter: South West Afiica), No. 21 (Letter from Professor W. Michael Reisman
to the Registrar), Advisory Opinion, ICJ Rep. 1971, Correspondence, pp. 636-637.

2 C. Amerasinghe, Evidence in international litigation, Leiden 2005, pp. 24-27. For
an overview over the use of national procedural law as a source for general princi-
ples of international law by international courts and tribunals, see M. Benzing, Das
Beweisrecht vor internationalen Gerichten und Schiedsgerichten in zwischen-
staatlichen Streitigkeiten, Heidelberg 2010, pp. 71-86.

3 See Part 18, Section 92 Rules of the Supreme Court of Canada, SOR/2002-156;
Schedule 6(7), Standard directions for appeals to the New Zealand Judicature Act
1908. For amicus curiae in Ireland, see Irish Supreme Court decision Iwala v. Mini-
ster for Justice, 1 ILRM (2004), p. 27; Z. O’Brien, Did the courts make a new
friend? Amicus curiae jurisdiction in Ireland, 7 Trinity College Law Review
(2004), pp. 5-28. For the concept in the Australian legal system, see L. Willmott/B.
White/D. Cooper, Interveners or interferers: intervention in decisions to withhold
and withdraw life-sustaining medical treatment, 27 Sydney Law Review (2005), p.
600. For analysis of amicus curiae in Canadian courts, see S. Menétrey, L amicus
curiae, vers un principe commun de droit procédural? Paris 2010.

4 See Winterwerp v. the Netherlands, Judgment, 24 October 1979, ECtHR Series A
No. 33; US-Shrimp, Reports of the Panel and the Appellate Body, adopted on 6
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tioners have consulted national law in their dealing with amicus curiae in
international dispute settlement.’

It is therefore useful to take a look at the instrument before national
courts (A.) before examining the development of the international amicus
curiae (B.).

A. Amicus curiae before national courts

This section first considers the origins of amicus curiae (1.) followed by
the concept’s use in the English legal system (II.) and in the US Federal
Courts and Supreme Court (III.). The study of amicus curiae in these two
common law systems is not only exemplary for amicus curiae in many
other common law systems, but their approaches to the instrument have
significantly influenced its development in international law and have fa-
cilitated its dissemination into several civil law systems as well as transna-
tional and supranational instruments in the course of the growing interac-
tion of national legal systems (IV.).

I. The origins of amicus curiae

The origins of amicus curiae are often attributed to Roman law.¢ It is said
that amici curiae ‘provided information, at the court’s discretion, in areas

November 1998, WT/DS58/AB/R; Methanex v. USA, Decision of the tribunal on
petitions from third persons to intervene as ‘amici curiae’, 15 January 2001.

5 UPS v. Canada, Decision of the Tribunal on Petitions for Intervention and Partici-
pation as Amici Curiae, 17 October 2001; Suez/Vivendi v. Argentina, Order in re-
sponse to a petition for transparency and participation as amicus curiae, 19 May
2005, ICSID Case No. ARB/03/19, para. 8 (‘[T]he tribunal assumes that the amicus
curiae role the Petitioners seek to play in the present case is similar to that of a
friend of the court recognised in certain legal systems and more recently in a num-
ber of international proceedings.’); Methanex v. USA, Decision of the tribunal on
petitions from third persons to intervene as ‘amici curiae’, 15 January 2001 (The
tribunal consulted national legislation and case law on the issue of confidentiality in
its decision on petitions from several non-governmental organizations to participate
as amici curiae.).

6 For many, P. Dumberry, The admissibility of amicus curiae briefs by NGOs in in-
vestor-states arbitration, 1 Non-state actors and international law (2001), pp.
201-214; E. Angell, The amicus curiae: American development of English institu-
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of law in which the courts had no expertise or information.”” However, a
review of the surviving accounts of Roman law indicates that no direct
equivalent existed to today’s concept of amicus curiae.’

Roman law provided an instrument with some functional similarities to
amicus curiae: the consilium, which existed already in the early Roman
Republic. Among the several forms of consilia, which translates loosely
into bodies of advisers, the consilium that compares most closely to to-
day’s amicus curiae was the consilium magistratum. The consilium magis-
tratum was an advisory body composed of eminent jurists and priests se-
lected by the judge.® The judge, a citizen from the upper class, did not
have to be and usually was not a legal professional.!? Still, he was bound
by law and given the application of the principle of iura novit curia he
was expected to know the law. The judge could at his discretion seek legal
advice from the consilium magistratum and in particular the adsessores,
the legal members of the consilium, to complement the parties’ submis-
sions. The permissible scope of advice covered the whole scope of judicial

tions, 16 International and Comparative Law Quarterly (1967), p. 1017; J. Raz-
zaque, Changing role of friends of the court in the international courts and tri-
bunals, 1 Non-state actors and international law (2001), pp. 169-200; D. Shelton,
The participation of non-governmental organizations in international judicial pro-
ceedings, 88 American Journal of International Law (1994), pp. 629-630.

7 S. Walbolt/]. Lang, Amicus briefs: friend or foe of Florida Courts?, 32 Stetson
Law Review (2003), p. 270, quoted by M. Schachter, The utility of pro-bono rep-
resentation of US-based amicus curiae in non-US and multi-national courts as a
means of advancing the public interest, 28 Fordham International Law Journal
(2004), p. 89. See also S. Krislov, The amicus curiae brief: from friendship to ad-
vocacy, 72 Yale Law Journal (1963), p. 694.

8 Crema argues that the designation is the product of ‘a chain of erroneous citations’
from the definition of amicus curiae in Bouvier s Law Dictionary (Rawle’s 3 ed.)
1914, p. 188. See L. Crema, Tracking the origins and testing the fairness of the
instruments of fairness: amici curiae in international litigation, Jean Monnet
Working Paper 09/12, 2012, pp. 7-8. However, he limits amicus curiae to unre-
quested third party participation, a limitation that is not reflected in all legal sys-
tems relying on the concept. See also, U. Kiihne, Amicus curiae, Heidelberg 2015,
pp- 25-33.

9 M. Kaser /K. Hackel, Das rémische Zivilprozessrecht, Miinchen 1996, pp. 44, 197,
595-596. On the limited inquisitorial powers of the early Roman judge, see P. Jors,
Geschichte und System des rémischen Privatrechts, Berlin 1927, pp. 270-271, 277.

10 Judges only adjudicated on the facts. The praetor determined the cause of action
during his screening of the matter. O. Tellegen-Couperus, The so-called consilium
of the praetor and the development of Roman Law, 69 Tijdschrift voor Rechts-
geschiedenis (2001), p. 11.
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activity. The advice was not binding and the judge bore responsibility for
his decision.!! There was no mechanism for the presentation of unsolicited
advice.

Throughout the Roman Empire, the institution was formalized and in
the late Empire each official was supported by at least one salaried adses-
sor.\2 The consilium magistratum inspired the creation by Emperor Au-
gustus of the famous consilium principis, the advisory council to the em-
perors.'3 The members of the consilium principis were at times referred to
as amici principis, a possible influence for today’s name of the concept.'*
The term amicus was used further in official documents as an epithet of
public officials such as provincial governors and procurators to indicate
their status as representatives of the emperor.!3

1. Amicus curiae before the English courts

The English legal system was the first modern legal system to develop an
amicus curiae practice. The first accounts of amicus curiae date back to

11 See A. Berger, Encyclopedic dictionary of Roman law, Vol. 43, 1968.

12 It is unclear whether the praetor relied on the services of a legal consilium.
Mommsen first argued that the praetor did not have a formal consilium. See T.
Mommsen, Romisches Staatsrecht I, 2" Ed., Leipzig 1876, pp. 293-305. His inter-
pretation of the sources was revised in the late 19™ century and remained largely
uncontested. See H. Hitzig, Die Assessoren der romischen Magistrate und Richter,
Miinchen 1893, pp. 20-21. Tellegen-Couperus’ recent interpretation of three
sources by Cicero indicates that in late Roman law the praetor decided, inter alia,
whether a legal problem could be brought before a judge under one of the enumer-
ated courses of action provided by Roman law. Already prior to the separation of
proceedings, a form of consilium advised the judge during deliberations. See See
O. Tellegen-Couperus, supra note 10, pp. 11-18.

13 The term consilium had further meanings. For instance, it was used to describe the
regular juries of courts with jurisdiction over civil and criminal matters. See also
S. C. Mohan, The amicus curiae: friends no more?, Singapore Journal of Legal
Studies (2010), pp. 360-364.

14 S. Menétrey, supra note 3, p. 23; J. Crook, Consilium principis — imperial councils
and counsellors from Augustus to Diocletian, Cambridge 1955, pp. 21, 26-27,
29-30.

15 J. Crook, supra note 14, pp. 23-24; T. Mommsen, Rémisches Staatsrecht, Vol. 11,
3" Ed., Leipzig 1887, pp. 834-835. It is not entirely clear who qualified as amicus.
The general consensus is that it included those with the right of admission to the
imperial salutationes.
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the 14t century. It is not clear how the instrument appeared in the English
legal system. Some argue it was adapted from the consilium. Others con-
sider it a creation of English law.16

Amicus curiae today is used in all legal systems of the United King-
dom, albeit rarely.!” The majority of amicus curiae participation in Eng-
land and Wales occurs in cases before the Court of Appeal, the Crown
Court and the High Court of Justice. Amici curiae are heard in all court
divisions.!® In Scotland, amici curiae have been mostly appointed to ap-
pear in cases before the Scottish High Court of Justiciary and the Scottish
Court of Session. In Northern Ireland, amici curiae have been referred to
in cases before the High Court of Justice in Northern Ireland and the Court
of Appeal in Northern Ireland. Amici curiae have also appeared before the
Supreme Court of the United Kingdom, the House of Lords and the Privy
Council.!? This section focuses on amici curiae in English courts.20

Initially, amici curiae were appointed to appear in criminal proceedings
to overcome difficulties caused by the lack of right to counsel of the ac-
cused. Amici curiae assisted the court in ensuring that criminal proceed-
ings were conducted free from error and in accordance with the accused’s
due process rights.2! This function expanded to other areas of law. Amici

16 S. Menétrey, supra note 3, p. 24, para. 22.

17 A research on the database of the English and Irish Legal Information Institute re-
trieved around 35 cases where amici curiae had been appointed in cases decided
between 2008 and 2014, at: http://www.bailii.org/ (last visited: 28.9.2017).

18 JUSTICE/Public Law Project, A matter of public interest — reforming the law and
practice on interventions in public interest cases, 1996, p. 35.

19 E.g. R (on the application of Sir David Barclay and another) v. Secretary of State
for Justice and the Lord Chancellor and others and The Attorney General of Jer-
sey and The States of Guernsey [2014] UKSC 54; R v Waya [2012] UKSC 51,
Craig Moore v. The Scottish Daily Record and Sunday Mail Limited [2008] CSIH
66 A631/05; Attorney General for Northern Ireland, Third Annual Report
2012/2013, para. 34. See also www.bailii.org.

20 The function of amicus curiae in the other legal systems of the United Kingdom
appears to be quite similar. E.g. use of amicus curiae to provide a comprehensive
examination of the legal issues of the case if one of the parties decides to not ap-
pear. Craig Moore v. The Scottish Daily Record and Sunday Mail Limited [2008]
CSIH 66 A631/05, para. 1. See also D. Clark, Use of the amicus curiae brief in
American judicial procedure in comparative perspective, 80 RabelsZ (2016), pp.
331-335.

21 The first noted case with amicus curiae participation seems to be a case from 1353
(Y.B.Hil. 26 Ed. IIT 65 (1353)); F. Covey, Amicus curiae: friend of the court, 9 De
Paul Law Review (1968-1969), p. 35.
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curiae furnished legally untrained judges in the strictly adversarial process
with relevant case law and laws not presented by the parties, intervened in
court to clarify matters of law, and notified the judge of important devel-
opments such as the death of a party, collusive proceedings, or the rights
of affected non-parties.?2

These functions of amicus curiae have barely changed.?3 Amici curiae
have been admitted or appointed by courts to present a public interest. In
R. v. Bow Street Metropolitan Stipendiary Magistrate Ex. p. Pinochet
Ugarte, in addition to hearing appointed amici curiae, the court allowed
Human Rights Watch to make a written submission in relation to the hu-
man rights dimension of the extradition of former Chilean President
Pinochet.2* However, courts have been quick to stress that this form of
amicus curiae is highly exceptional .2

Until an unreported Practice Note was issued to judges by the Attorney
General’s office in April 1975, amicus curiae participation was solely reg-
ulated by court practice.2® In 2001, a working group was established by
then Attorney General Lord Williams and then Lord Chief Justice Woolf
to clarify and regulate the instrument. This was perceived necessary fol-
lowing a widening of the requirements for intervention to accommodate
intervention in the public interest.?” As a first step and in accordance with
the government’s effort to modernize legal language, the working group

22 The Proceter v. Geering (1656) 145 Eng. Rep., p. 394; Falmouth v. Strode (Q.B.
1707) 88 Eng. Rep., p. 949; Coxe v. Phillips (1736) 95 Eng. Rep., p. 152 (K.B.
1736), all cited by S. Krislov, supra note 7, pp. 695-696.

23 See Grice v. R. (1957) 11 D.L.R. 2d, p. 702, quoted by J. Bellhouse/A. Lavers, The
modern amicus curiae: a role in arbitration?, 23 Civil Justice Quarterly (2004), p.
188.

24 R. v. Bow Street Metropolitan Stipendiary Magistrate Ex. p. Pinochet Ugarte
[1998] 3 W.L.R. 1456.

25 In Re A (children), the Court of Appeals (CA) had to decide on the appeal by the
parents of conjoined twins. The lower court had decided that an operation separat-
ing the twins with the inevitable death of one of the twins was lawful. The CA
heard arguments concerning unlawful killing, medical law and family law by three
appointed amici curiae. In addition, the CA allowed written submissions by the
Archbishop of Westminster and Pro-Life Alliance on the sanctity of life and the
Human Rights Act. See Re A (children) [2001] 2 W.L.R. 1071.

26 J. Bellhouse/A. Lavers, supra note 23, p. 188.

27 For an analysis of public interest intervention, see C. Harlow, Public law and pop-
ular justice, 65 Modern Law Review (2002), p. 7 (‘Today ‘respectable’ campaign-
ing groups ... are allowed to intervene almost as a matter of course in cases, typi-
cally to provide information on international law or the interpretation of human
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renamed amicus curiae ‘advocate to the court.”?® On 19 December 2001,
then Attorney-General Lord Goldsmith and the Lord Chief Justice jointly
issued a ‘Memorandum to Judges.’

The Memorandum lay to rest any expectations that the role of amicus
curiae may drift towards interest-based participation.?? It describes it as to
present legal argument ‘when there is danger of an important and difficult
point of law being decided without the court hearing relevant argument.’30
It clarifies that amicus curiae may comment on the application of a law to
the facts of a case, but that it ‘will not normally be instructed to lead evi-
dence, cross-examine witnesses, or investigate the facts.’3! The Memoran-
dum emphasizes the independence of the instrument from the parties.3?
Similarly, in 2008, Her Majesty’s Court Services defined amicus curiae as
‘[a] neutral party who does not represent any individual party in the case
who will be asked by the Court to make representations from an indepen-
dent viewpoint.’33 Thus, amicus curiae remains a service instrument to en-
sure that a court has fully heard all of the legal arguments pertaining to a

rights conventions or the practice of other governments and jurisprudence of other
courts.’); JUSTICE/Public Law Project, supra note 18. See also the rules on inter-
vention in the Civil Procedure Rules Part 54, Section 54.17.

28 The term amicus curiae continues to be used in practice. See Twaite, Re Appeal
against Conviction [2010] EWCA 2973 (Crim); Mohamed, R (on the application
of) v. Secretary of State for Foreign & Commonwealth Affairs (Rev 31-07-2009),
[2008] EWHC 2048 (Admin).

29 Interest-based participation is limited to intervention. It has developed separately
from amicus curiae participation and appears to have expanded in the last decade
with the expansion of public interest litigation. See, however, CIEL, Protecting the
public interest in international dispute settlement: the amicus curiae phenomenon,
2009, pp. 7-8 (‘Although generally described as being impartial aides to the court,
amici curiae in the English legal system have also long advanced ‘partisan’ argu-
ments on behalf of unrepresented parties and on behalf of the public interest.”); R.
Smith, Why third-party interventions in the judicial process benefit democracy,
The Law Gazette of 12 November 2009, at: http://www.lawgazette.co.uk/
53085.article (last visited: 28.9.2017); C. Harlow, supra note 27.

30 Para. 3 Memorandum to Judges.

31 Para. 4 Memorandum to Judges. See R. v. Leicester JJ, ex parte Barrow [1991] 2
QB, pp. 260, 283, where Lord Donaldson doubted whether material submitted by
an amicus curiae was admissible. It is not uncommon for amici curiae to submit
illustrative material, see JUSTICE/Public Law Project, supra note 18, p. 34.

32 Para. 4 Memorandum to Judges.

33 http://webarchive.nationalarchives.gov.uk/20130128112038/http://www.justice.go
v.uk/courts/glossary-of-terms (last visited: 28.9.2017), referred to by S. Menétrey,
supra note 3, p. 25, FN 108.
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case prior to rendering a decision. It represents only the interest of the
court and appears only at its request. Amicus curiae is not an instrument to
bring to the attention of the court the interests of unrepresented third par-
ties.34

The Memorandum also provides guidance on the appointment process.
Here, the following aspects are relevant: appointment of an advocate to
the court occurs generally by the Attorney General upon request by a
court.3® There is no participation by unsolicited amici curiae. The court in
its request must identify the legal issues and the nature of the assistance
required.3® On this basis, the Attorney General chooses the amicus curiae
appointees. Once appointed, the advocate to the court will be instructed by
the Treasury Solicitor with documentation provided by the court that has
solicited its participation. Advocates to the court are remunerated from
public funds.3” The 2009 United Kingdom Supreme Court Rules for the
first time regulate the advocate to the court. They codify the already exist-
ing practice.3®

34 J. Bellhouse/A. Lavers, supra note 23, p. 193.

35 C. Harlow, supra note 27, p. 7; JUSTICE/Public Law Project, supra note 18, p. 35.
In cases involving children or the disabled the appointment of amicus will be
made by the Official Solicitor or the Children & Family Court Advisory Service.
Paras. 2, 11-12 Memorandum to Judges.

36 Para. 9 Memorandum to Judges.

37 Often he chooses a member from a panel of barristers maintained by his office.
This has given rise to criticism for the risk of a pro-government bias by the amicus
curiae, see JUSTICE/Public Law Project, supra note 18, pp. 35-37. .
Bellhouse/A. Lavers, supra note 23, p. 192.

38 Rule 35 Rules of the Supreme Court of the United Kingdom, 2009 No. 1603 (L.
17): (1) The Court may request the relevant officer to appoint, or may itself ap-
point, an advocate to the Court to assist the Court with legal submissions. (2) In
accordance with section 44 of the Act [XXX] the Court may, at the request of the
parties or of its own initiative, appoint one or more independent specially qualified
advisers to assist the Court as assessors on any technical manner. (3) The fees and
expenses of any advocate to the court or assessor shall be costs in the appeal.’
Practice Direction 8.13.1 determines that specialist advisers must be independent
from the parties, and 8.13.2 addresses procedural aspects of the request for an ad-
vocate to the Court, see Supreme Court Practice Directions, at: https://www.supre-
mecourt.uk/procedures/practice-direction-08.html#13 (last visited: 28.9.2017).
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III. Amicus curiae before the United States Federal Courts and the
Supreme Court

Amicus curiae was introduced in the US legal system through English
practitioners and first admitted by courts in the 18%/19t century.3? The in-
strument remained unregulated until 1937.40 This allowed courts to adapt
it to their needs.*!

Amici curiae appear frequently in the United States federal judicial sys-
tem on which this section will focus.*? Studies show that amicus curiae
participation before the US Supreme Court has consistently grown from
35% in all cases decided by opinion in the mid-1960 to 85% in the late
1990.43 A database search retrieves 1212 mentions of the terms amicus cu-
riae and amici curiae in Supreme Court cases between 2008 and 2017,
4139 in US Court of Appeals cases, and 2119 in Federal District Court

39 The first reported case involving amicus curiae is said to have been Green v. Brid-
dle, 21 US (8 Wheat.) 1, 17-18 (1823), cited by M. Lowman, The litigating amicus
curiae: when does the party begin after the friends leave?, 41 American Universi-
ty Law Review (1992), pp. 1254-1255, 1270. According to Epstein, there were at
least four earlier cases with amicus curiae participation, in 1790, 1812, 1813 and
1814: Cassie v. Speicer, 2 US 111 (1790); Schooner Exchange v. McFadden, 11
US (7 Cranch) 116 (1812); Beatty Administrator v. Burnes's Administrators, 12
US 98 (1813); Livingston v. Dorgenois, 11 US 577 (1814). See L. Epstein, 4 com-
parative analysis of the evolution, rules, and usage of amicus curiae briefs in the
US Supreme Court and in state courts of last resort, Conference Paper 1989 (on
file), p. 3. For a more detailed analysis, see D. Clark, Use of the amicus curiae
brief in American judicial procedure in comparative perspective, 80 RabelsZ
(2016), pp. 347-349.

40 F. Covey, supra note 21, p. 35; D. Shelton, supra note 6, p. 617; Kirppendorf v.
Hyde, 110 US 276, 283 (1884); The Schooner Exchange v. McFaddon, 11 US (7
Branch) 116 (1812), quoted by M. Lowman, supra note 39, p. 1270.

41 D. Shelton, supra note 6, p. 616; J. Kearney/T. Merrill, The influence of amicus
curiae briefs on the Supreme Court, 148 University of Pennsylvania Law Review
(2000), p. 744.

42 M. Lowman, supra note 39, p. 1250. Amicus curiae practice has also developed in
state supreme courts. See L. Epstein, supra note 39.

43 For a more detailed analysis, see M. Schachter, supra note 7, p. 95; J. Kearney/T.
Merrill, supra note 41, p. 749; P. Collins/W. Martinek, Amicus participation in the
US Court of Appeals, paper prepared for delivery at the 815 Annual Meeting of the
Southern Political Science Association, Atlanta, USA, 2010, p. 4 (on file).
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cases.** Amici curiae have played a significant role in landmark cases.® It
is therefore not surprising that amicus curiae before US Federal Courts
and the Supreme Court has been the subject of extensive study.*® This sec-
tion abstains from giving a historical overview over the concept and its
empirical assessment which has been done elsewhere.*” Instead, it focuses
on the functions and the regulation of amicus curiae.

Amicus curiae participation before the US Supreme Court is regulated
by Rule 37 US Supreme Court Rules. Amicus curiae participation before
the US Federal Courts is regulated by Rule 29 Federal Rules for Appellate
Procedure (together, the Rules). The Rules focus on the formalities of par-
ticipation. Neither of the Rules defines the concept, but Rule 37 points to
the purpose of amicus curiae in paragraph 1. It stipulates:

An amicus curiae brief that brings to the attention of the Court relevant mat-
ters not already brought to its attention by the parties may be of considerable
help to the Court. An amicus curiae brief that does not serve this purpose bur-
dens the Court, and its filing is not favored.

Amicus curiae participation may be solicited or unsolicited.*® The latter is
the norm, but the US Supreme Court occasionally requests the US govern-
ment to participate as amicus curiae.*® There is no clear delineation of the
role of amicus curiae. Amicus curiae in US practice is diverse and multi-

44 CIEL, supra note 29, p. 8 (Its heavy use is partly credited to ‘a need to compensate
for the fact that numerous parties and groups are affected by the United States’
federal judicial system, but are unrepresented and unable to gain standing in the
courts of that system.”).

45 Brown v. Board of Education, 347 US 483 (1954); Roe v. Wade, 410 US 113
(1973); Hamdan v. Rumsfeld, 548 US 557 (2006) 11.

46 P. Collins/W. Martinek, supra note 43.

47 For empirical analysis of the impact of amicus curiae, see J. Kearney/ T. Merrill,
supra note 41; P. Collins, Friends of the court: examining the influence of amicus
curiae participation in US Supreme Court litigation, 38 Law & Society Review
(2004), pp. 807-832; P. Chen, The information role of amici curiae briefs in Gon-
zalez v. Raich, 31 Southern Illinois University Law Journal (2007), pp. 217, 220,
239; D. Farber, When the court has a party, how many ‘friends’ show up? A note
on the statistical distribution of amicus brief filings, 24 Constitutional Commen-
tary (2007), pp. 19-42; S. Walbolt/J. Lang, Jr., Amicus briefs revisited, 33 Stetson
Law Review (2003), p. 171.

48 Note on amici curiae, 34 Harvard Law Review (1921), p. 774.

49 B. Ennis, Effective amicus briefs, 33 Catholic University Law Review (1984), p.
604.
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faceted. Analysis of Federal Court and Supreme Court cases indicates that
amici curiae assume two roles.

In the first role, an amicus curiae acts as a bystander without a direct
interest in the litigation. It participates to bring to the attention of the court
matters of fact or law, which are neither (fully) addressed nor represented
by the parties.?® These amici curiae have provided legal arguments, raised
issues overlooked by the parties, highlighted the potential impact of a par-
ticular decision affecting the public interest or complemented the factual
basis of a case.>! This role of amicus curiae is often dubbed the ‘tradition-
al’ amicus curiae, likely in reference to its similarities with the English
concept.>2

The second role assumed by amicus curiae accords for the largest share
in amicus curiae participation before US courts.>? In this role, amicus cu-
riae acts as an advocate.>* It participates to defend its own interest in the
case, to support one of the parties and/or to give weight, publicity or credi-
bility to a case or a certain issue. This role of amicus curiae is very di-
verse. It can be subdivided into several categories based on the interest
pursued by the amicus curiae.

The first sub-category includes amici curiae that may be directly affect-
ed by a decision. Courts first permitted this category due to the absence of
formal rules on third-party intervention in federal courts. Courts have em-
phasized that the instrument does not become a party to the proceedings
and that it is not bound by the final outcome of the case.?

50 Campbell v. Swasey, 12 Ind. 70, 72 (1859), cited by S. Krislov, supra note 7, p.
697.

51 For instance, in Sweatt v. Painter, a case concerning the legality of a Texan sepa-
rate law school for African-Americans, a group of law professors submitted an
amicus curiae brief which argued that the segregated legal education violated the
14" Amendment to the US Constitution. Sweatt v. Painter, 339 U.S. 629 (1950).

52 M. Lowman, supra note 39, p. 1246.

53 S. Banner, The myth of the neutral amicus: American courts and their friends
1790-1890, 20 Constitutional Commentary (2003), p. 122 (Out of the 252 amicus
curiae participations between 1790-1890, 207 were motivated by a particular
interest.).

54 G. Umbricht, An “amicus curiae brief” on amicus curiae briefs at the WTO, 4
Journal of International Economic Law (2001), pp. 778-779; M. Lowman, supra
note 39, p. 1245.

55 However, in the Michigan Prisons Case, the private amicus curiae the Knop-class
was granted rights similar to those of a party while not being bound to the final
outcome. It was inter alia allowed to call witnesses, submit evidence, present oral
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The second sub-category is often described as the ‘litigating amicus’. It
emerged with the development of public interest litigation in the 1980 and
allows amicus curiae to act as ‘an actively litigating lobbyist and defender
of particular interests within the confines of the adversarial process.’3¢ The
litigating amicus curiae seeks to represent an allegedly unrepresented pub-
lic interest.>” This form of amicus curiae is most prevalent in cases involv-
ing core constitutional issues, especially at the certiorari stage before the
US Supreme Court. At this stage, the submissions are used to indicate to
the Supreme Court the public interest engaged in a case.’® Initially, courts
limited this form of amicus curiae to representations from government en-
tities.> Gradually, courts have opened it to private actors, foreign states,
and international organizations.®® Moreover, this form of amicus curiae
has increasingly been commissioned by the parties.®! Courts have general-
ly accepted it despite the risks it entails for party equality. The Committee

arguments, and seek enforcement of a consent degree. A sixth circuit court later
found that the district court had undermined the Civil Rules of Procedure by effec-
tively granting the Knop-class party status. See Michigan Prisons Case, 940 F.2d,
p. 147. Critical of the district court, M. Lowman, supra note 39, pp. 1274-1276.

56 L. Epstein, supra note 39, pp. 1, 4.

57 M. Lowman, supra note 39, p. 1269 In Belize Telecom v. Belize, the US govern-
ment submitted an amicus curiae brief disagreeing with monetary contempt sanc-
tions issued by the district court against Belize. The US government stated that it
had a ‘substantial interest in the proper interpretation and application of the FSIA
because of the foreign policy implications of US litigation involving a foreign
state.” See Belize Telecom v. Government of Belize, US C.A., 11" Cir, Case No.
06-12158. S. Banner, supra note 53, p. 122 (The change was driven by the chang-
ing nature of litigation.).

58 See Georgia v. Evans, 316 US 159, 161 (1942) (The ‘importance of the question
... is attested by the fact that thirty-four states, as friends of the Court, supported
Georgia’s request that the decision be reviewed on certiorari.”); S. Menétrey, supra
note 3, p. 58, FN 274.

59 Particularly, the Attorney General made extensive use of this possibility to repre-
sent the public interest. M. Lowman, supra note 39, pp. 1263-1264; S. Menétrey,
supra note 3, p. 51, para. 63.

60 E.g. in Donald Roper v. Christopher Simmons, the European Union, the member
states of the Council of Europe and several other foreign governments submitted
an amicus curiae brief which analysed pertinent international human rights norms
and argued against the legality of executions of minors. See Donald Roper v.
Christopher Simmons, 543 US 551 (2005), quoted by G. Biehler, Procedures in in-
ternational law, Berlin 2008, p. 182.

61 M. Schachter, supra note 7, p. 90 (‘duelling amicus curiae’); B. Ennis, supra note
49, pp. 604-608.
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in charge of the 2010 amendments to the Federal Rules of Appellate Pro-
cedure even welcomed ‘coordination between the amicus and the party
whose position the amicus supports ... to the extent that it helps to avoid
duplicative arguments.’¢2

The current amicus curiae practice has attracted criticism.®3 The large
amount of submissions per case is argued either to distract judges or to en-
tice them to fully disregard the briefs.®* Commentators fear that partisan
amicus curiae briefs may create inequality between the parties, skew the
adversarial process and, in the federal courts, politicize appeal processes.%
Despite the criticism, courts have chosen not to limit the scope of permis-
sible functions.®¢

The Rules generally subject participation as amicus curiae to the par-
ties” written consent. If consent is denied by one party, the amicus curiae
petitioner may formally request leave to appear from the court. Amicus cu-
riae briefs from the Solicitor General on behalf of the United States, any
other governmental entity or agency, state, territory or the District of
Columbia are exempt from this procedure.¢’

62 At https://www.law.cornell.edu/rules/frap/rule 29 (last visited: 28.9.2017). The
Committee further found that ‘mere coordination — in the sense of sharing of drafts
of briefs — need not be disclosed.” This calls into question the view that the courts
control this amicus through broad transparency requirements. /d. See also E.
Gressman et al., Supreme Court Practice, 9™ Ed., Washington 2007, p. 739.

63 M. Lowman, supra note 39, pp. 1246, 1256, 1292, 1295; J. Harrington, Amici curi-
ae in the federal courts of appeals: how friendly are they?, 55 Case Western Re-
serve Law Review (2005), p. 687. For amicus to acquire clients, see S. Ward,
Friends of the court are friends of mine, 93 ABA Journal (2007), pp. 24-25.

64 G. Caldeira/J. Wright, Amici curiae before the Supreme Court: who participates,
when and how much?, 32 Journal of Politics (1996), p. 804. According to
Schachter, every brief is read by clerks, see M. Schachter, supra note 7, p. 97.

65 J. Harrington, supra note 63, pp. 673, 684, 687, 690-691. The Federal Court Judge
Posner in particular has advocated limiting amicus curiae to three scenarios: inad-
equately or unrepresented parties; risk of direct adverse effects of a decision; pos-
session of unique information or perspectives. See National Organisation for
Women Inc. v. Scheidler, 223 F 3d 615 (7™ Cir. 2000); Voices for Choices v. Illinois
Bell Telephone Company, 339 F 3d 542 (7™ Cir. 2003).

66 A. Frey, Amici curiae: friends of the court or nuisances?, 33 Litigation
(2006-2007), p. 6; J. Harrington, supra note 63, pp. 667-700.

67 See Rule 37(4) Rules of the Supreme Court. Arguments to justify this exception
are an added value by the participation of governmental experts, a higher degree of
objectivity, and an increased legitimacy to represent the public interest.
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The Rules provide little guidance on the substance of briefs other than
to require identification of the amicus curiaes interest in the case and an
explanation of the relevance of the prospected submission.®® Notable for-
mal requirements are that amicus curiae submissions must disclose the au-
thorship and the financing of the brief, in particular, whether a party or a
party’s counsel were involved in its authorship or financing, as well as
name the supported party.®® This requirement is essential for the court’s
assessment of the role of an amicus curiae and forms part of an effort to
deter parties from using amicus curiae submissions to circumvent page
limits.”0

IV. Internationalization: amicus curiae in civil law systems and in inter-
and supranational legal instruments

Amicus curiae is not a civil law concept. The existence of alternative
mechanisms for the consideration and protection of third party interests, in
particular intervention, and the more eclaborate evidentiary system for a
long time seemed to obviate a need for amicus curiae.”' For example, the

68 A few courts have implemented rules to avoid recusal of judges because of amicus
curiae. See Interim Local Rule 29 Federal Rules of Appellate Practice from the
US Court of Appeals for the Second Circuit. See also Ferguson v. Brick, 279 Ark.
168 (1983) (The Arkansas Supreme Court rejected an amicus curiae as it would
merely participate for judicial lobbying without conveying anything of ‘legal sig-
nificance’.).

69 Rule 29(c) Federal Rules of Appellate Procedure; Rule 37(6) Rules of the
Supreme Court.

70 Appellate Rules Committee Notes on Rules — 2010 Amendment.

71 Comment P-13C, ALI/Unidroit Principles of Transnational Civil Procedure by the
Joint American Law Institute/Unidroit Working Group on Principles and Rules of
Transnational Civil Procedure (‘In civil-law countries there is no well-established
practice of allowing third parties without a legal interest in the merits of the dis-
pute to participate in a proceeding, although some civil-law countries like France
have developed similar institutions in their case law. Consequently, most civil-law
countries do not have a practice of allowing the submission of amicus curiae
briefs.”).
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legal systems of Japan, Mexico, Switzerland and Germany’? do not pro-
vide for amicus curiae.”

Civil law systems that have admitted amicus curiae include Argentina,
Québec, Columbia, Italy and France. For illustration purposes, this section
will consider the development of the concept in the French courts.”* The
Cour d’appel was the first French court to admit amicus curiae. In 1988,
in a dispute concerning the application of rules regulating the legal profes-
sion, the court invited the President of the Paris Bar to ‘provide ... all the
observations that may enlighten the court in its process of solving the dis-

72 However, German law provides for the possibility of representation of the public
interest in certain administrative proceedings and the interests of the federal repub-
lic before the highest administrative court through state-appointed public interest
representatives. The mechanism is rarely used. See §§ 35-37 Verwaltungsgericht-
sordnung. German law comprises one functional equivalent to amicus curiae.
§ 27a of the Bundesverfassungsgerichtsgesetz [Procedural Code of the German
Constitutional Court] stipulates that the constitutional court may grant informed
third parties leave to make a submission. The official explanation for the amend-
ment, which was inserted in 1997, was to increase the information available to the
court when rendering a decision. See U. Kiihne, Amicus curiae, Heidelberg 2015,
pp. 274-281; H. Hirte, Der amicus-curiae-brief: Das amerikanische Modell und
die deutschen Parallelen, 104 Zeitschrift fiir Zivilprozess (1991), pp. 11-66; A.
Asteriti/C. Tams, Transparency and representation of the public interest in invest-
ment treaty arbitration, in: S. Schill (Ed.), International investment law and com-
parative public law, Oxford 2010, p. 806; T. Wilde, Improving the mechanisms
for treaty negotiation and investment disputes — competition and choice as the
path to quality and legitimacy, in: K. Sauvant (Ed.), Yearbook of International In-
vestment Law and Policy (2008-2009), p. 556; CIEL, supra note 29, pp. 22-28.

73 Mexico based its initial scepticism towards amicus curiae in the NAFTA on the
fact that the concept was unknown in Mexican law. See Methanex v. USA, Deci-
sion of the tribunal on petitions from third persons to intervene as ‘amici curiae’,
15 January 2001, para. 9. See also C. Kessedijan, La nécessité de generaliser I'in-
stitution de [’amicus curiae dans le contentieux privé international, in: H. Mansel
et al. (Eds.), Festschrift fiir Erik Jayme, Munich 2004, Vol. 1, pp. 403-404.

74 For the development of the concept in the Italian and Columbian legal systems and
in several mixed legal systems, including South Africa, Pakistan, the Philippines,
Israel, Nigeria, Indonesia, see CIEL, supra note 29, pp. 12-21; S. Kochevar, Amici
curiae in civil law jurisdictions, 122 Yale Law Journal (2013), pp. 1653-1669; O.
Jonas, The participation of the amicus curiae institution in human rights litigation
in Botswana and South Africa: a tale of two jurisdictions, 58 Journal of African
Law (2015), pp. 329-354. For amicus curiae in the Argentinian legal system, see
V. Bazan, Amicus curiae, transparencia del debate judicial y debido proceso, An-
uario de Derecho Constitucional Latinoamericano 2004, pp. 251-280.
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pute.’’> The court clarified in the case that amicus curiae was neither a
witness nor an expert, and that it was subject to the court’s discretion. Ac-
cording to Menétrey, the further entrenchment of the concept before the
French courts was largely due to then President of the Cour de cassation
Drai who viewed amicus curiae as a tool to enrich the information avail-
able to the Cour in a dispute.”® The Cour de cassation has since in several
cases invited amici curiae to advise it on specific ethical, legal, or scientif-
ic aspects of a case.”” Amici curiae, usually highly respected scientific ex-
perts or representatives of prestigious institutions, have generally partici-
pated upon invitation by the court.”® This strictly informatory role and the
firm control by the judiciary have been criticized as overly restrictive and
as excluding the possibility of participation by civil society in matters of
public debate.” With three exceptions, the instrument remains unregulated

75 Paris Court of Appeal, 21 June 1998 and 6 July 1998, Gaz. Pal. 1988, 2, 700, Note
Laurin, quoted by C. Coslin/D. Lapillonne, France and the concept of amicus cu-
riae: what lies ahead?, 4 Paris International Litigation Bulletin (2012), at: https://
www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=
8&ved=0ahUKEwi_8viX19bWAhWCAS0oKHZTxC7YQFggmMA A&url=https%
3A%2F%2Fwww.hoganlovells.com%2F~%2Fmedia%2Fhogan-lovells%2Fpdf%?2
Fpublication%2F6--france-and-the-concept-of-amicus-curiae_pdf.pdf&usg=AOv
Vaw3p01VsLA8910LisgnVdXzB (last visited: 28.9.2017).

76 Audience solennelle de début d’année judiciaire, Adresse de Monsieur Pierre Drai,
Premier Président de la République, 6 January 1989, quoted by S. Menétrey, supra
note 3, pp. 41-42.

77 Areas where the expertise of amici curiae has been requested include the lawful-
ness of surrogacy agreements and the unintentional homicide of an unborn child
during birth. See Cour de Cassation, Ass. Plén., 31 May 1991, Pourvoi No.
90-20.105; Cour de Cassation, Ass. Plén. 29 June 2001, Pourvoi No. 99-85.973;
Cour de Cassation, Ch. Mixte, 23 November 2004, Pourvois No. 02-17.507,
03-13.673, 02-11.352 and 01-13.592; Paris Court of Appeal, 27 November 1992,
D. 1993, p. 172. See also S. Menétrey, supra note 3, pp. 42-43; C. Coslin/D. Lapil-
lonne, France and the concept of amicus curiae: what lies ahead?, 4 Paris Interna-
tional Litigation Bulletin (2012), p. 14.

78 C. Kessedjian, De quelques pistes pour I’encadrement procédural de I'intervention
des amici curiae, 8 European Journal of Law Reform (2006), pp. 93, 101; Cour de
Cassation, Ass. Plén. 29 June 2001, Pourvoi No. 99-85.973.

79 C. Kessedjian, supra note 73, pp. 404-405; C. Kessedjian, supra note 78, pp. 93,
97. Interest groups hoped for a change in light of consultations held between the
Cour de cassation and public interest groups in 2004 and 2007. So far, the consul-
tations have not been fruitful. S. Menétrey, supra note 3, pp. 44-45; G. Canivet,
L’organisation de la Cour de cassation favorise-t-elle |'élaboration de sa jurispru-
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in French law and forms part of the judges’ broad inquisitorial powers.30
Amicus curiae participation remains an exception in the French courts.
This may be also because of the availability of alternative forms of public
interest representation such as the Ministére public or the Conseil de la
Concurrence.® In addition, interested parties may intervene in proceed-
ings to protect their legal rights.

The instrument is also referred to in the 2005 ALI/Unidroit Principles of
Transnational Procedure, a project by the American Law Institute which
was subsequently joined by Unidroit. It aims to propose a set of ‘univer-
sal” procedural rules.8? Principle 13 enshrines amicus curiae participation.
It provides that

[w]ritten submissions concerning important legal issues in the proceeding and
matters of background information may be received from third persons with
the consent of the court, upon consultation with the parties. The court may in-
vite such a submission. The parties must have the opportunity to submit writ-
ten comment addressed to the matters contained in such a submission before
it is considered by the court.

The commentary to the provision gives a clearer idea of the role. Amicus
curiae briefs are viewed as a ‘useful means by which a non-party may
supply the court with information and legal analysis that may be helpful to

dence?, in: N. Molfessis (Ed.), La Cour de cassation et I’élaboration du droit,
Paris 2004, p. 3.

80 The first exception, Article R. 625-3 French Code of Administrative Justice — cre-
ated by Article 143 of the New Code of Civil Procedure, Decree No. 2010-164 of
22 February 2010 — permits the court to invite any person whose contributions it
deems valuable to the solution of the dispute to provide it with general observa-
tions on a specific issue. Second, Article L. 621-20 French Monetary and Finan-
cial Code allows all court divisions to invite the autorité des marchés financiers to
make written and oral submissions. The third provision implements EU Regu-
lation No. 1/2003. This has raised questions with regard to the appropriate legal
basis for amicus curiae participation. Article 143 Code of Civil Procedure grants
the court power only to establish the facts of the case. See C. Kessedjian, supra
note 78, pp. 93, 105.

81 The Ministére public commonly intervenes in proceedings to represent the public
interest. Pursuant to Articles 462-3 and 470-5 Commercial Code, a judge may re-
quest the advice of the competition counsel or the minister for economy in matters
of competition law. See S. Menétrey, supra note 3, pp. 46-47.

82 The principles were considered by some as too common law oriented. See C.
Kessedijan, Uniformity v. diversity in law in a global world — the example of com-
mercial and procedural law, 61 Revue hellénique de droit international (2008), p.
326.
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achieve a just and informed disposition of the case. Such a brief might be
from a disinterested source or a partisan one. Any person may be allowed
to file such a brief, notwithstanding a lack of legal interest sufficient for
intervention.’®3 The commentary to the principle further excludes submis-
sions on disputed facts, but allows amici curiae to present ‘data, back-
ground information, remarks, legal analysis, and other considerations that
may be useful for a fair and just decision of the case.’$* The court may
reject amicus curiae submissions that are of no ‘material assistance’. The
commentary clarifies that amici curiae do not obtain party status and that
factual assertions in their briefs do not constitute evidence.3>

V. Comparative analysis

Amicus curiae has been particularly successful in common law systems.
Traditionally, these systems adhere to a strict adversarial process. The lack
of formal rules on intervention, as well as differing views regarding the
scope of interests to include in the solution of a dispute prompted courts to
tailor amicus curiae to their needs. This has led to the development of a
diverse range of amici curiae. One cannot speak of one concept of amicus
curiae across and at times even within national legal systems.

There is a noticeable divide between amicus curiae participation in US
federal courts and in other national court systems. US courts have not
sought to limit the possible functions. Submissions may be partisan or im-
partial, defend a private or public interest or seek to inform the court of a
certain legal or factual issue. In most other legal systems, amicus curiae is
more limited. The English and the French courts prescribe independence
and neutrality for amici curiae in cases involving fundamental ethical
questions.

The inclusion of amicus curiae in transnational legal instruments has
familiarized many civil law states with the concept facilitating its further
dissemination.¢ The introduction of amicus curiae is often accelerated
through national actors, including public interest organizations seeking

83 P-13A.
84 P-13D.
85 P-13B.
86 S. Kochevar, supra note 74, p. 1669 (‘[A]n evolving global procedural norm”).

90

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Chapter § 3 An international instrument

cost-effective ways to circumvent strict rules on standing and to promote
their agenda.?”

B. Emergence and rise of amicus curiae before international courts and
tribunals

This section examines the initial admission and the development of ami-
cus curiae before international courts and tribunals.

I. International Court of Justice

Already the procedural rules of the PCIJ permitted it to accept amicus cu-
riae submissions, including from the International Labour Organization
(ILO), an international organization with a mixed private and governmen-
tal structure.®® The PCIJ regularly invited the participation of international
governmental and non-governmental organizations, including internation-
al trade and economic unions.%

87 C. Harlow, supra note 27, p. 12. Providing further reasons, S. Kochevar, supra note
74, pp. 1663-1668.

88 Article 26(1) PCIJ Statute: ‘In labour cases, the International Labour Office shall
be at liberty to furnish the Court with all relevant information and for this purpose
the Director of that Office shall receive copies of all the written proceedings.’
Though it was agreed on 25 February 1922 that the provision referred only to con-
tentious cases, already the PCIJ’s second annual report noted its application by
analogy to advisory proceedings. See PClJ, Second Annual Report, Series E — No.
2, p. 174, at: http://www.icj-cij.org/files/permanent-court-of-international-justice/
serie_E/English/E_02 en.pdf (last visited: 28.9.2017). Article 26(2) PCIJ Statute
allowed the PCIJ to instruct up to four technical assessors to assist it in a case. The
same was determined in Article 27 PCIJ Statute for cases relating to transit and
communications. Further, Article S0 PCIJ Statute allowed the PCIJ to ‘at any time,
entrust any individual, body, bureau, commission or other organization that it may
select, with the task of carrying out an enquiry or giving an expert opinion.” In ad-
visory proceedings, Rule 73 PCIJ Rules instructed the Registrar to invite all mem-
bers of the League of Nations or states admitted before the PCIJ as well as interna-
tional governmental and non-governmental organizations considered as likely to
be able to furnish information on the question to submit written statements on the
question before the PCLJ.

89 G. Hernandez, Non-state actors from the perspective of the International Court of
Justice, in: J. d’Aspremont (Ed.), Participants in the international legal system:
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Although it is the first court to have received an express request for
leave to appear as amicus curiae, the ICJ has been less welcoming. To
date, it has not accepted any unsolicited amicus curiae submission in con-
tentious proceedings and there is only one recorded instance of admission
of an unsolicited request for participation as amicus curiae in advisory
proceedings.

As regards contentious proceedings, Article 34(2) ICJ Statute stipulates
that the Court may receive or request ‘information relevant to a case be-
fore it’ from public international organizations. Article 34(2) was mod-
elled from Article 26 PCIJ Statute and created to mitigate the drafters’ de-
cision not to grant locus standi to intergovernmental organizations before
the ICJ. As such, it reflects the role states envisaged for intergovernmental
organizations before the Court at the time of drafting.

The ICJ has never requested any information on the basis of this provi-
sion. It has notified international organizations of cases or invited them to
submit observations pursuant to Article 34(3) ICJ Statute and Article 43
ICJ Rules in a few cases.’! The provisions give a right of intervention to
organizations whose instruments are at issue in a case. In the two instances

multiple perspectives on non-state actors in international law, London 2011, p.
148 and FN 70. See Annex I for list of cases. In its first advisory opinion, Desig-
nation of the Workers’ Delegate for the Netherlands at the Third Session of the In-
ternational Labour Conference, the PCIJ issued an invitation to several interna-
tional trades unions, in response to which it received numerous submissions. See
Designation of the Workers’ Delegate for the Netherlands at the Third Session of
the International Labour Conference, Advisory Opinion, 31 July 1922, PCIJ Se-
ries B.

90 P. Palchetti, Opening the International Court of Justice to third states: intervention
and beyond, 6 Max-Planck Yearbook of United Nations Law (2002), pp. 139, 167.
The norm is now viewed very critically, see P.M. Dupuy, Article 34, in: A. Zim-
mermann/C. Tomuschat/ K. Oellers-Frahm/ C. Tams (Eds.), The Statute of the In-
ternational Court of Justice, 2" Ed, Oxford 2012, pp. 604-605, paras. 42-43.

91 See Appeal Relating to the Jurisdiction of the ICAO Council (India/Pakistan),
Judgment, 18 August 1972, ICJ Rep. 1972, p. 48, para. 5 (The Registrar notified
the ICAO Council that a party had argued that the Chicago Convention of 1944
was at issue in the case and later set a deadline for any comments by the ICAO.
The ICAO did not make any submissions.) Case concerning border and transbor-
der armed actions (Nicaragua v. Honduras), Jurisdiction of the Court and Admis-
sibility of the Application, Judgment, 20 December 1988, ICJ Rep. 1988, pp.
69-72, paras. 6-7 (The Court notified the OAS and set a deadline for comments on
the invocation of the Pact of Bogota as a basis for its jurisdiction. The OAS Secre-
tary-General replied to the ICJ’s invitation that he required permission by the OAS
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where the ICJ has received unsolicited submissions relying on Article
34(2) ICJ Statute, it has rejected them. The first request was made in 1950
in the Asylum case between Colombia and Peru by the International
League for the Rights of Man, a US-based non-governmental human
rights organization with consultative status B before the UN ECOSOC.

Permanent Council to make any submissions which, in turn, would necessitate
transmission of the parties’ submissions to all member states and, ultimately, no
submission was made.); Aerial Incident of 3 July 1988 (Islamic Republic of Iran v.
United States of America), Order of 22 February 1996 (Removal from List), ICJ
Rep. 1996, p. 9 (The ICJ received a reply to its invitation to the International
Council of Aviation on preliminary objections raised by the USA, which were con-
tested by Iran on whether the ICJ proceedings constituted an appeal pursuant to
the Chicago Convention); Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. the United Kingdom and Libyan Arab Jamahiriya v. United States of
America), Provisional Measures, Order of 14 April 1992, ICJ Rep. 1992, p. 8§,
para. 14 and p. 119, para. 15 (Notification of ICAO); Case Concerning Applica-
tion of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judg-
ment, 1 April 2011, p. 8, para. 12; Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), Judgment, 27 February 2007, ICJ Rep. 2007, pp. 43-44 (Notification
of the United Nations itself pursuant to Article 34(3)). For further recent examples,
see P.-M. Dupuy, supra note 90, pp. 594-595, para. 16. He views the increasing
number of notifications as a cautious opening to a broader reading of Article
34(3). 1d., p. 595, para. 17. In none of the recent instances, the notification or invi-
tation was taken up by the invited intergovernmental organisation. Critical of the
lack of participation, C. Chinkin/R. Mackenzie, International organizations as
‘friends of the court’, in: L. Boisson de Chazournes et al. (Eds.), International or-
ganizations and international dispute settlement: trends and prospects, Ardsley
2002, p. 162. See also G. Fischer, Les rapports entre I’Organisation Internationale
du Travail et la Cour Permanente de Justice Internationale, Geneva 1946; Aerial
Incident of 27 July 1955 (Israel/Bulgaria), IC] Rep. 1959, p. 127 (The ICAO
Council agreed that its Secretariat could inform the Court, if requested by it, on the
safety of civil airplanes inadvertently crossing international borders. The Court did
not request such information.); Obligation to Negotiate Access to the Pacific
Ocean (Bolivia v. Chile), Preliminary Objection, Judgment, 24 September 2015,
para. 7 (Invitation to furnish observations on jurisdiction. The OAS Secretary
General declined the invitation); Alleged Violations of Sovereign Rights and Mar-
itime Spaces in the Caribbean Sea (Nicaragua v. Colombia), Preliminary Objec-
tions, Judgment, 17 March 2016, para. 6; Question of the Delimitation of the Con-
tinental Shelf between Nicaragua and Colombia beyond 200 Nautical Miles from
the Nicaraguan Coast (Nicaragua v. Colombia), Preliminary Objections, Judg-
ment, 17 March 2016, para. 6.
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The Registrar denied the request in the case, because the organization did
not qualify as a public international organization pursuant to Article
34(2).92 The ILO made the second submission in the case South West
Africa. The ILO Director-General informed the Registrar that the ILO was
willing to submit any information the Court wished to request, but he did
not attach any specific information. The Registrar transmitted the letter to
the Court, but it seems that the Court never accepted the invitation.3
States’ involvement in proceedings to which they are not party is gener-
ally limited to intervention pursuant to Articles 62 and 63 ICJ Statute. In
its first contentious case, the Corfu Channel case between the United
Kingdom and Albania, the ICJ exceptionally received informal submis-
sions by a third state. In the case, the United Kingdom impugned Yu-
goslavia to have laid mines in the Corfu Channel causing the destruction
of English warships.* To refute the allegation, the Yugoslav Government
submitted several series of documents.® In a communiqué, the Yugoslav
government denied the allegations and attacked the credibility of a witness

92 The Court did not mention the request in its judgment, but it included the ex-
change in its correspondence. See Asylum case (Colombia v. Peru), Letters Nos.
63, 66, ICJ Rep. 1950, Part IV: Correspondence, pp. 227-228. Article 71 UN Char-
ter allows the ECOSOC ‘to make suitable arrangements for consultation with non-
governmental organizations which are concerned with matters within its compe-
tence.” ECOSOC first established criteria for the granting of consultative status in
Resolution 1926 (XLIV) in 1968. Due to the increase in NGO participation, the
Resolution was revised several times. The last revision took place in 1996. See
ECOSOC RES 1996/31 Consultative relationship between the United Nations and
non-governmental organizations, 49™ Plenary Meeting, 25 July 1996. For an
overview of the organizations with consultative status, see ECOSOC List of non-
governmental organizations in consultative status with the Economic and Social
Council as of 1 September 2014, E/2014/INF/S.

93 South West Africa (Ethiopia v. South Africa and Liberia v. South Africa), Judgment
(Second Phase) of 18 July 1996, Letters No. 56 (Le Directeur Général du Bureau
International du Travail au Greffier) and No. 57 (Le Greffier au Directeur Général
du Bureau du International du Travail), Part IV: Correspondence, pp. 543-544.

94 Corfu Channel (United Kingdom of Great Britain and Northern Ireland v. Alba-
nia) (hereinafter: Corfu Channel case), Statement by Sir Hartley Shawcross (UK),
CR 1949/1, Minutes of the Sittings Held from November 9™ to April 9, 1949,
Vol. III: Pleadings, p. 258; S. Rosenne, The law and practice of the International
Court 1920-2005, 4™ Ed., Leiden 2006, p. 1333.

95 The ICJ accepted four series of documents in total. Three were submitted via the
respondent, the Albanian government, and the Court accepted one set of docu-
ments with a communiqué directly from the Yugoslav government. Corfu Channel
case, No. 236 (L’ Agent Albanais au Greffier), No. 237 (British Agent to the Reg-
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that had been called by the United Kingdom. The ICJ merely stated that it
did not refuse to receive the documents, because it was ‘anxious for full
light to be thrown on the facts alleged.”® It did not forward any legal justi-
fication for the admission of these submissions. In addition, the Court ac-
cepted two informal statements by the Greek Government.®’ The ICJ’s re-
ceptiveness in the Corfu Channel case has not been repeated in later in-
stances, but the Court has in a few exceptional instances accepted legal
submissions by states informally.®8

96

97

98

istrar), No. 252 (The British Agent to the Registrar), No. 235 (Le Greffier a
I’Agent Albanais), No. 262 (Note du Greffier Adjoint), No. 301 (Le Chargé d’af-
faires a.i. de Yougoslavie a la Haye au Président), Part IV: Correspondence, ICJ
Rep. 1949, pp. 224, 232-233, 238-239, 253-254. The Yugoslav representatives
also submitted a statement criticizing alleged inaccuracies of the expert opinion
and representatives of the Yugoslav government took part in a meeting with the
Deputy-Registrar regarding the parties’ access to evidence.

Corfu Channel case, Judgment (Merits), 9 April 1949, ICJ Rep. 1949, pp. 4, 17.
Further, the Albanian Government depended on the submissions to deny its own
responsibility.

One statement was submitted by the United Kingdom. The other statement was
sent to the ICJ to respond to a statement made by the counsel for Albania during
the hearings. See Corfu Channel case, No. 145 (The Deputy-Registrar to the Eng-
lish Agent), No. 148 (The English Agent to the Registrar), No. 339 (The Greek
Minister at The Hague to the Registrar), Part IV: Correspondence, ICJ Rep. 1949,
pp. 184-185, 269.

Fisheries case (United Kingdom v. Norway), Judgment, 18 December 1951, Plead-
ings, CR 1951/1, ICJ Rep. 1951, pp. 606-607, 680 (Belgium, the Netherlands and
France presented notes on customary international law formation which were read
by the United Kingdom at the oral proceedings). In Military and Paramilitary Ac-
tivities in and against Nicaragua, the USA, in its counter-memorial, submitted
statements by three Central American governments concerning the situation in the
region. The Court further accepted a publication by the US State Department,
which dealt with the US policy towards Nicaragua. The document was never for-
mally submitted as evidence by any party and Nicaragua objected to its use. The
ICJ, citing the special circumstances of the case, admitted the document. While
not a common incidence, in both instances, the information was submitted by a
party as part of its argument and does as such not constitute an amicus curiae sub-
mission. See Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America) (hereinafter: Nicaragua case), Judgment
(Merits), 27 June 1986, ICJ Rep. 1986, pp. 44, 120-121, paras. 73, 233-234. See
also S. Rosenne, Intervention in the International Court of Justice, Dordrecht
1993, p. 174, para. 8.9; S. Rosenne, The law and practice of the International
Court of Justice 1920-2005, Leiden 2006, p. 1335; C. Waldock, The Anglo-Norwe-
gian Fisheries Case, 28 British Yearbook of International Law (1951), pp.
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The ICJ maintains its reserved attitude towards unsolicited submissions
by non-parties in contentious proceedings. No known amicus curiae re-
quests were found, which indicates that NGOs consider requesting leave a
futile attempt. The ICJ accepts non-party submissions solely within the
ambit of its governing instruments. It rejects all other requests with a
‘standard reference’ to Article 34(1).9° The ICJ has a practice of seeking
information from experts on an informal basis, and parties sometimes at-
tach reports from NGOs (see Chapter 7).

The ICJ has been more open to the reception of information by unso-
licited sources in advisory proceedings. Pursuant to Article 66(2) ICJ
Statute, states and international organizations considered likely to be able
to furnish information on the question may submit written statements ‘re-
lating to the question’ to the Court or be heard in the case of oral proceed-
ings. This possibility is used in virtually every advisory proceeding both
by states and inter-governmental organizations.!1%0

127-128. An unsuccessful request was made in the case Trial Concerning Pak-

istani Prisoners of War between India and Pakistan. See Trial of Pakistani Prison-

ers of War (Pakistan v. India), Order of 15 December 1973 (Removal from List),
ICJ Rep. 1973, pp. 347-348. The Court received a written communication with
two annexes by the Foreign Minister of Afghanistan. His submission intended to
correct statements made by the representative of Pakistan during the hearings.
The Registrar rejected the request for falling outside the scope of procedures in
the ICJ Statute and Rules, specifically intervention. See Letter No. 67 (The Reg-
istrar to the Minister for Foreign Affairs of Afghanistan), Trial of Pakistani Pris-
oners of War case (Pakistan v. India), Part IV: Correspondence, pp. 174-175.

99 See Annex l. Gabcikovo-Nagymaros Project (Hungary/Slovakia) (hereinafter:
Gabcikovo case), Judgment, 25 September 1995, ICJ Rep. 1997, p. 7; A. Lind-
blom, Non-governmental organisations in international law, Cambridge 2005, p.
304. Several sources claim that the ICJ accepted an unsolicited amicus curiae
brief from the National Heritage Institute and the International River Network as
an annex to one of Hungary’s submissions. The ICJ did not refer to the brief in its
judgment. There is no confirmation of this in the judgment. However, legal coun-
sel for Hungary has submitted that it received offers of assistance by NGOs
(which were turned down). See P.-M. Dupuy, supra note 90, pp. 589, 604, paras.
4,41, FN 118. Arguing that amicus curiae submissions would have been apposite
in the case, D. Shelton, supra note 6, pp. 625-626.

100 Since becoming operative in 1946, the ICJ has rendered 26 advisory opinions.
The Registrar has made invitations in every advisory proceeding and there has
been no case without a state submission. See http://www.icj-cij.org/en/advisory-
proceedings (last visited 28.9.2017).
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The ICJ has in several cases received requests from entities not men-
tioned in Article 66(2) ICJ Statute. In the advisory proceedings concerning
the International Status of South West Africa, the 1CJ received a request
for leave to submit an amicus curiae brief by the International League for
the Rights of Man, the same NGO that had sought to participate in the
Asylum case. In this case, the ICJ allowed the organization to file a sub-
mission on legal issues within the scope of the case. The organization
failed to submit its observations in the form and within the time limit es-
tablished by the Court.!0!

Subsequent requests for admission as amicus curiae by individuals and
non-governmental organizations have been rejected routinely on the basis
of the limited personal scope of Article 66(2) ICJ Statute and the nature of
advisory proceedings.!92 These include a request by the Chief of the Zulu
tribe in International Status of South-West Africa to present the ‘reason-
able wants and wishes of the native population of the mandated Territory
of South-West Africa.”!9 The Court also denied several requests to make
written and/or oral submissions in Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970) (South West
Africa) by the International League for the Rights of Man and its affiliate,
the American Committee on Africa,'% by an individual purporting to rep-
resent the Herero people, by four individuals named ‘The South West

101 International Status of South West Africa, Advisory Opinion, No. 10 (Letter by R.
Delson, League for the Rights of Man (hereinafter: ILRM) to the Registrar), No.
18 (Letter from the Registrar to Mr. R. Delson, ILRM), No. 61 (Mr. A. Lans,
Counsel to the ILRM to the Registrar), Nos. 66-67 (Deputy-Registrar to Mr. A.
Lans), Correspondence, ICJ Rep. 1950, pp. 324,327, 343-344, 346.

102 See also the rejection of a request by the International Civil Servants’ Associa-
tion in Effects of Awards of Compensation, Advisory Opinion, No. 4 (The Feder-
ation of International Civil Servants’ Association to the Registrar), No. 5 (The
Registrar to the Federation of International Civil Servants’ Association), ICJ Rep.
1954, pp. 389-390. See Annex I for further cases.

103 The President of the Court denied the application for lack of necessity and the
purely legal nature of advisory opinions. See No. 51 (The Assistant Secretary-
General in charge of the legal department, United Nations, to the Registrar), An-
nex to No. 51 (Mr. R. H. Swale to the Secretary-General of the United Nations),
No. 55, International Status of South-West Africa, Advisory Opinion, Correspon-
dence, ICJ Rep. 1950, pp. 320, 341.

104 The Registrar rejected the requests because the organizations were not interna-
tional organizations within the meaning of Article 66(2) ICJ Statute. No. 89 (The
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Africa National United Front’ seeking to represent the indigenous inhabi-
tants of South West Africal®> and by Professor W. Michael Reisman.'%0
The ICJ admitted a joint request from Burundi, Nigeria, Sierra Leone, the
United Arab Republic and Zambia under the title of Organization of
African Unity (OAU) after considering it a statement from the Govern-
ment of Nigeria. The OAU was later admitted to the oral proceedings.1%7
In 1994, the ICJ ceased to publish its correspondence. This makes it dif-
ficult to trace unsolicited submissions unless they were accepted into the
record or mentioned elsewhere. Based on the information available in the
public realm, non-governmental entities and individuals have continued to
seek access to advisory proceedings as amicus curiae. In his dissenting
opinion in Nuclear Weapons, Judge Weeramantry mentions the receipt by
the ICJ of a large but unquantified amount of communications, documents
and signatures by different organizations and individuals in addition to 35
written and 24 oral submissions by states pursuant to Article 66(2) ICJ
Statute.!%8 Then ICJ Registrar Valencia-Ospina conveyed that the submis-
sions from the NGOs and individuals were placed in the ICJ library for

Registrar to the Chairman of the Board of Directors of the ILRM); No. 42 (The
Registrar to the Executive Director of the American Committee on Africa), South
West Africa, Advisory Opinion, Correspondence, ICJ Rep. 1971, pp. 647, 672.

105 No. 41 (The Registrar to the Reverend M. Scott); No. 93 (The Reverend M. Scott
to the Registrar); No. 97 (The Registrar to Messrs. Ribuako, Mbaha, Mbaeva and
Kerina), South West Africa, Advisory Opinion, Correspondence, ICJ Rep. 1971,
pp. 647, 676-678.

106 Nos. 18, 21 (The Registrar to Professor Reisman), South West Africa, Advisory
Opinion, Correspondence, ICJ Rep. 1971, pp. 637-639.

107 The admission may have been justified on the basis that the organization was rep-
resented by officials from Nigeria and the United Arab Republic, two states that
had received the communication under Article 66(2) ICJ Statute. See No. 43 (The
Registrar to the Permanent Representatives to the United Nations of Burundi,
Nigeria, Sierra Leone, United Arab Republic and Zambia), South West Africa,
Advisory Opinion, Correspondence, ICJ Rep. 1971, pp. 647-648.

108 Nuclear Weapons, Advisory Opinion, 8 July 1996, Diss. Op. Judge Weeramantry,
ICJ Rep. 1996, pp. 533-534. According to Shelton, one of the rejected submis-
sions stemmed from International Physicians for the Prevention of Nuclear War.
In a letter to the organization, the ICJ Registrar acknowledged that the organiza-
tion possessed relevant experience in the matters at issue but decided to not ac-
cept its information given the scope of the request by the WHO for an advisory
opinion, to which the organization had close working ties. D. Shelton, supra note
6, p. 624, quoting a letter from the Registrar to Dr. Barry D. Levy dated 28 March
1994.
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consultation by the members of the Court without being admitted into the
case record.'? Former ICJ President Higgins has stated that the decision
not to make the submissions part of the case file in Nuclear Weapons was
not a hostile act towards amicus curiae, but rather grounded in the ‘myriad
of briefs’ received and assured that judges were updated on the submis-
sions received.!!0

In 2004, the Court confirmed and formalized its approach to unsolicited
submissions by NGOs in Practice Direction XII. Practice Direction XII
basically codifies the approach adopted in Nuclear Weapons. It also con-
firms that unsolicited submissions from ‘international non-governmental
organizations’ do not form part of the case file. This regulation has been
described as the ‘hesitant, if not grudging, acknowledgment of the grow-
ing importance of the work of NGOs in the international sphere.”!!! It con-
stitutes a de minimis acknowledgment of the existence of submissions by
entities other than those mentioned in Article 66(2) ICJ Statute.!12

109 E. Valencia-Ospina, Non-governmental organizations and the International
Court of Justice, in: T. Treves/M. Frigessi di Rattalma et al. (Eds.), Civil society,
international courts and compliance bodies, The Hague 2005, p. 231. See also
his clarification in the New York Times of 15 November 1995 concerning an am-
icus curiae submission by the Federation of American Scientists: ‘The court has
received numerous documents, petitions and representations from non-govern-
mental organizations, professional associations and other bodies.” Valencia-Os-
pina, then Registrar of the ICJ, underlined that all documents received consistent
treatment. See Court clarification: letter to the editor, The New York Times, 15
November 1995.

110 R. Higgins, Remedies and the International Court of Justice: an introduction, in:
M. Evans (Ed.), Remedies in international law, Oxford 1998, p. 1.

111 S. Rosenne, International Court of Justice, in: R. Wolfrum et al. (Eds.), Max
Planck Encyclopedia of Public International Law online, Oxford, para. 107.

112 Sir Arthur Watts considered Practice Direction XII a good compromise. See A.
Watts, The ICJ's practice directions of 30 July 2004, 3 The Law and Practice of
International Courts and Tribunals (2004), pp. 392-393 (‘The Court has de-
veloped and put on a more formal footing its previous informal practice, reflect-
ing a neat compromise between on the one hand treating non-governmental orga-
nizations in exactly the same way as governmental organizations and, on the oth-
er hand, banishing them from all participation in Advisory Opinion cases. By ac-
knowledging their written submission as part of the public record, the Court ac-
knowledges its own right to take them into consideration and allows others who
are entitled to full participation in the proceeding to take note of them on their
merits. But by declining to treat them as part of the case file, their distinctive (and
lesser) formal status is preserved. ...”).
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The ICJ has carved out two exceptions to its strict interpretation of Arti-
cle 66(2) ICJ Statute, which will be considered in detail in Chapter 5.
First, where advisory proceedings serve as the appellate mechanism of an
international administrative tribunal in employment disputes, the Court ac-
cepts the affected staff member’s views through the employing interna-
tional organization. Second, in the advisory proceedings in Wall and Koso-
vo, the ICJ allowed Palestine and the authors of the declaration of inde-
pendence of 17 February 2008 respectively to make submissions in the
proceedings in the same manner as states participating pursuant to Article
66(2) ICJ Statute.!13

As will be shown in later Chapters, the ICJ’s reluctance to admit amicus
curiae beyond Articles 34(2) and 66(2) ICJ Statute cannot be explained
solely by reference to the limited scope of these provisions. It seems to
correlate with a general hesitation of the ICJ to officially take into consid-
eration views that do not stem from the parties to the dispute. As former
Judge H. Lauterpacht pointed out in the 1950, the ICJ Statute is very
much grounded in the exclusion of non-governmental interests and a devi-
ation from this rationale ‘would constitute a radical alteration in the struc-
ture of the Statute.’!!4 Judges may consider such a change too drastic to
initiate it without states’ formal approval. The ICJ has been strongly criti-
cized for its reluctance to accept external information, especially from
NGOs and individuals (see Chapter 2). For the time being, non-state actors
seek to bring attention to their views mainly through the lobbying of state
parties and intergovernmental organisations.

II. International Tribunal for the Law of the Sea
The Statute and Rules of the ITLOS have been closely modelled from

those of the ICJ. Like the procedural rules of the ICJ, the ITLOS Statute
does not provide for amicus curiae participation explicitly. However, Arti-

113 Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory (hereinafter: Wall), Order of 19 December 2003, ICJ Rep. 2003, pp.
428-429; Accordance with International Law of the Unilateral Declaration of In-
dependence in respect of Kosovo (hereinafter: Kosovo), Order of 17 October
2008, ICJ Rep. 2008, pp. 409-410.

114 H. Lauterpacht, The revision of the Statute of the International Court of Justice, 1
The Law and Practice of International Courts and Tribunals (2002), p. 108.
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cle 84 ITLOS Rules reflects Article 34(2) ICJ Statute in that it allows par-
ticipation by intergovernmental organizations akin to amicus curiae. Inter-
governmental organizations have yet to make use of the provision. On 30
October 2013, the ITLOS received a request from Stichting Greenpeace
Council (‘Greenpeace International’ or ‘GPI”) for admission as amicus cu-
riae in the Arctic Sunrise case between the Netherlands and Russia con-
cerning a request for provisional measures brought by the Netherlands
pending the establishment of the Annex VII arbitral tribunal competent to
hear the case. The case concerned the arrest and detention of thirty GPI
activists and the GPI-operated vessel (which was flying the Dutch flag) in
Russia’s Exclusive Economic Zone on 19 September 2013 where it had
protested against an Arctic Gazprom offshore oil platform.!> Although
the ITLOS ultimately rejected the request for leave, it noted the receipt of
the brief in its Order of 22 November 2013 ordering the release of the
crew members and the vessel upon bond.!¢ In September 2014, GPI re-
quested leave to appear as amicus curiae in the then ongoing inter-state ar-
bitration proceedings. The tribunal denied the request by procedural order
of 8 October 2014.117

In advisory proceedings, the Seabed Disputes Chamber, a specialized
permanent chamber established by the UNCLOS for matters concerning
the Area, may pursuant to Article 133(2) ITLOS Rules receive written and
oral submissions from UNCLOS member states and intergovernmental or-
ganizations likely able to furnish information on the matter. In Responsi-
bilities, its first advisory opinion, the Chamber received written submis-
sions from twelve states and four intergovernmental organizations, one of
whose membership consists also of non-governmental actors (see Chapter
5). In addition, the Seabed Disputes Chamber received an unsolicited ami-
cus curiae submission from Greenpeace International and the World Wide

115 The Arctic Sunrise case (Kingdom of the Netherlands v. Russian Federation)
(hereinafter: Arctic Sunrise case), Provisional Measures, Request for Provisional
Measures submitted by the Netherlands of 21 October 2013, ITLOS Case No. 22,
at: https://www.itlos.org/fileadmin/itlos/documents/cases/case no.22/Request pr
ovisional measures_en_withtranslations.pdf (last visited: 28.9.2017).

116 Arctic Sunrise case, Provisional Measures, Order of 22 November 2013, ITLOS
Case No. 22, paras. 16, 18.

117 The Kingdom of the Netherlands v. the Russian Federation, Procedural Order No.
3, 8 October 2014, PCA Case No. 2014-2.
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Fund for Nature (WWF).!18 The Chamber followed the approach of the
ICJ in advisory proceedings. Instead of displaying the document at the Tri-
bunal’s seat in Hamburg, it facilitated access to the submission by publish-
ing it on the ITLOS website.!'? Judge Treves has noted that the Chamber
was ‘well conscious of the impact of modern technology’” when it decided
to place the submissions on its website.!20 The ITLOS recently confirmed
its approach in its second advisory proceedings with respect to two amicus
curiae submissions it received from the WWEF. Moreover, it admitted into
the record a submission from the USA, which is not a member to the UN-
CLOS.!2I The Chamber was careful not to denote the submission an ami-
cus curiae brief and stressed the USA’s membership of the Straddling
Fishstocks Agreement which elaborates certain UNCLOS provisions.!??
However, the admission is not covered by the wording of Article 133 IT-
LOS (see Chapter 5). Both submissions were also transmitted to the par-
ties. Compared with the ICJ, this facilitation of access to the submissions
signals a greater openness to amicus curiae and encourages states parties
and intergovernmental organizations to take them into account in their
submissions. It remains to be seen if the admission of the USA’s brief re-
mains an exception or signals a careful shift towards a more liberal accep-
tance of amicus curiae submissions.

118 Responsibilities and obligations of States sponsoring persons and entities with
respect to activities in the Area (hereinafter: Responsibilities), Seabed Disputes
Chamber, Advisory Opinion, 1 February 2011, ITLOS Case No. 17, paras. 11,
13-17.

119 At: http://www.itlos.org/index.php?id=109&L=0%25255CoOpensinternallinkinc
urrentwindow#c587 (last visited: 28.9.2017).

120 T. Treves, Non-governmental organizations before the International Tribunal for
the Law of the Sea: the advisory opinion of 1 February 2011, in: G. Bastid-Bur-
deau et al. (Eds.), Le 90e anniversaire the Boutros Boutros-Ghalie: hommage du
Curatorium a son Président/Académie de Droit international de la Haye, Leiden
2012, p. 255. Further, the amici gave an oral statement to the press in a room re-
served for them at the ITLOS in Hamburg, which — at least for the larger public —
may have added an appearance of gravitas to their statement.

121 Request for an advisory opinion submitted by the Sub-Regional Fisheries Com-
mission (SRFC) (hereinafter: SRFC), Written Statement of the United States of
America, 27 November 2013, Memorial Filed on Behalf of WWF, 29 November
2013 and Further Amicus Curiae Brief on Behalf of WWF International, 14
March 2014, ITLOS Case No. 21.

122 SRFC, Advisory Opinion, 2 April 2015, ITLOS Case No. 21, paras. 12, 14, 24.
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III. European Court of Human Rights

Upon receiving its first request for participation as amicus curiae in the
late 1970, the ECtHR did not foresee participation by non-parties in its
procedural instruments. Participation by interested third parties was chan-
nelled through the Commission on Human Rights, then the main organ to
enforce human rights in the Council of Europe member states and the only
organ competent to bring cases before the court.

The first request for admission as amicus curiae before the ECtHR was
made by the Government of the United Kingdom in the case Winterwerp v.
the Netherlands. 1t sought to file a brief on the interpretation of Article
5(4) ECHR, which was relevant in several pending ECtHR cases against
it. The government argued that the court could allow it to participate on
the basis of its investigative powers.123 The President of the Court refused
the request for oral participation, but allowed the government to make a
written submission.!24

After the decision, the ECtHR gradually opened its doors to amicus cu-
rige participation. In Young, James and Webster v. the United Kingdom, a
case concerning the termination of employment contracts of employees of
the English Railways Board for their refusal to become members in one of
three specified trade unions, the court for the first time accepted the sub-

123 Petitioners sought to rely on former Rule 38(1) ECtHR Rules which concerned
the ECtHR’s investigative powers. The provision determined that a chamber
could hear ‘any person whose evidence or statements seem likely to assist in the
carrying out of its task.” The ECtHR did not use the provision to accept amicus
briefs. Instead, it arranged for a written submission to be made through the repre-
sentatives of the EComHR. See Winterwerp v. the Netherlands, Judgment, 24 Oc-
tober 1979, ECtHR Series A No. 33. The oral proceedings were interrupted for
two weeks to allow the EComHR to present the statement. See also F. Matscher,
Uberlegungen iiber die Einfithrung der “Interpretationsintervention” im Ver-
fahren vor dem Europdischen Gerichtshof fiir Menschenrechte, in: H. Miehsler
(Ed.), lus Humanitatis — Festschrift fiir Alfred Verdross zum 90. Geburtstag,
Berlin 1980, p. 539.

124 F. Matscher, supra note 123, p. 539. For a detailed analysis of the first cases of
amicus curiae participation before the ECtHR and the role of British legal practi-
tioners therein, see A. Dolidze, Bridging comparative and international law: am-
icus curiae participation as a vertical legal transplant, 26 European Journal of
International Law (2015), p. 851.
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mission of an NGO, the Trades Union Congress (TUC).!25 The TUC ar-
gued that it should be admitted because of an affiliation to the three unions
involved in the case, the importance of the judgment, and an incomplete
presentation by the United Kingdom government of all arguments relevant
to the case. The written memorandum was submitted via the European
Commission for Human Rights. In addition to accepting the memoran-
dum, the ECtHR decided to hear the TUC on certain issues of fact.126

Finding a benefit to amicus curiae, in November 1982, the court
amended its rules to provide for amicus curiae participation on matters
specified by the president of the court.!2” The first request under the new
Article 37(2) was made shortly after by the Council of the Rome Bar As-
sociation in Goddi v. Italy.'*® Throughout the 1980 and 1990, amicus curi-
ae participation grew slowly.12?

125 Young, James and Webster v. the United Kingdom, Judgment of 13 August 1981,
Series A No. 44; P. Mahoney, Developments in the procedure of the European
Court of Human Rights: the revised rules of the court, 3 Yearbook of European
Law (1983), p. 150.

126 Even though the request was ultimately unsuccessful, Tyrer v. the United King-
dom is the first case in which an organization explicitly requested to participate in
proceedings as amicus curiae. The case concerned the conformity with Article 3
ECHR of court-ordered corporal punishment of a 15-year-old student. The Na-
tional Council for Civil Liberties (NCCL) requested permission to participate in
the written and oral proceedings of the case. The NCCL argued that it could in-
form the court of issues that would otherwise not come to its attention. It had
helped the applicant to prepare his case. Given that the applicant had resigned
from the proceedings after unsuccessful attempts to withdraw his action, the
court refused to grant leave to the NCCL. See Tyrer v. the United Kingdom, Judg-
ment of 25 April 1978, Series A No. 26.

127 On 1 January 1983, Rule 37(2) entered into force. It provided: ‘The President
may, in the interest of the proper administration of justice, invite or grant leave to
any Contracting State which is not a party to the proceedings to submit written
comments within a time-limit and on issues which he shall specify. He may also
extend such an invitation or grant leave to any person concerned other than the
applicant.” See D. Shelton, supra note 6, p. 631; P. Mahoney, supra note 125, p.
141.

128 Goddi v. Italy, Judgment of 9 April 1984, Series A No. 76.

129 Between 1983 and 1995, the court permitted the filing of 37 amicus curiae briefs
in 26 cases and denied leave to file amicus briefs in nine cases. See D.
Gomien/D. Harris/L. Zwaak, Law and practice of the European Convention on
Human Rights and the European Social Charter, Strasbourg 1996, p. 81 (‘[B]ear-
ing in mind the importance of the case-law of the Court for the formation of a
common human rights standard, it was surprising that third-party interventions
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Amicus curiae participation before the ECtHR was fully institutional-
ized and approved of by the Council of Europe member states with its in-
troduction into the European Convention by Protocol 11, which entered
into force on 1 November 1998. The new Article 36(2) ECHR firmly em-
bedded the instrument in the European human rights system. It also broad-
ened the scope of amicus curiae by permitting oral submissions and abol-
ishing the requirement that the court specify the issues amicus curiae was
to comment on. This change in the treatment of amicus curiae coincided
with a general broadening of the role of individuals and NGOs before the
ECtHR, especially the introduction by Protocol 11 of the individual com-
plaint procedure.!30

This opening has been received well in practice. Since 1978, the EC-
tHR has granted leave to file amicus curiae submissions in 459 cases (see
Annex I). In absolute figures, amicus curiae participation continues to
steadily grow. In relative terms, it is estimated to affect less than 1% of
Chamber and Grand Chamber proceedings.!3! Nonetheless, amicus curiae
participation is not insignificant. It occurs frequently in Grand Chamber
proceedings and especially in cases considered to be of fundamental im-
portance for the development, clarification or modification of the court’s
case law.132

were so few from 1959-1998.%); A. Lester, Amici curiae: third-party interven-
tions before the European Court of Human Rights, in: F. Matscher/H. Petzold
(Eds.), Protecting human rights: the European dimension — studies in honour of
Gérard J. Wiarda, Cologne 1988, p. 349 (Lester criticizes the ECtHR for being
overly cautious in the admission of amici curiae.).

130 For general information on the reform, see M. Olz, Non-governmental organiza-
tions in regional human rights systems, 28 Columbia Human Rights Law Review
(1997), p. 349.

131 L. Bartholomeusz, The amicus curiae before international courts and tribunals, 5
Non-State Actors and International Law (2005), p. 235; L. Van den Eynde, An
empirical look at the amicus curiae practice before the European Court of Hu-
man Rights, 31 Netherlands Quarterly of Human Rights (2013), p. 282 (She con-
siders as a contributing factor the large amount of routine cases with settled case
law, where there is no rationale for an influencing of the court’s jurisprudence.).

132 N. Biirli, Amicus curiae as a means to reinforce the legitimacy of the European
Court of Human Rights, in: S. Flogaitis et al. (Eds.), The European Court of Hu-
man Rights and its discontents, Cheltenham et al. 2013, p. 136, FN 5. Dolidze
states that between 1994 and 2014 amici curiae have participated in 34,5% of all
Grand Chamber cases. A. Dolidze, Bridging comparative and international law:
amicus curiae as a vertical legal transplant, 26 European Journal of International
Law (2016), p. 864.
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IV. Inter-American Court of Human Rights

The structure of human rights enforcement in the American Convention
on Human Rights was closely modelled on the structure of human rights
enforcement in the European Convention prior to the adoption of the indi-
vidual complaint procedure in the ECHR.!33 Under the ACHR, a com-
plaint is first brought to the Inter-American Commission on Human Rights
(IAComHR) that investigates the case and decides if it will be brought be-
fore the IACtHR.!34 Individuals cannot bring a case directly before the
IACtHR. However, any person, group of persons or non-governmental en-
tity legally recognized in at least one OAS member state can initiate inves-
tigations by the TAComHR.135

The IACtHR admitted amici curiae already in its first advisory opinion
in 1982. Peru had asked the court to opine on the scope of its advisory ju-
risdiction under Article 64(1) ACHR. The court received written submis-
sions by six states and several OAS organs in response to its invitation to
make observations pursuant to then Article 52 IACtHR Rules, which al-
lowed member states and OAS organs to make written submissions. In ad-
dition, the court received four written amicus curiae submissions by five
NGOs.13¢ The IACtHR has both invited and received amicus curiae sub-

133 M. Olz, supra note 130, p. 355.

134 For a discussion of the American Convention’s two-step complaint procedure,
see A. Del Vecchio, Inter-American Court of Human Rights, International courts
and tribunals, standing, in: R. Wolfrum et al. (Eds.), Max Planck Encyclopedia of
Public International Law online, Oxford, para. 15; J. Kokott, Das inter-
amerikanische System zum Schutze der Menschenrechte, Berlin 1986; C. Medina,
The Inter-American Commission on Human Rights and the Inter-American Court
of Human Rights: reflections on a joint venture, 12 Human Rights Quarterly
(1990), pp. 440-448. For an overview of the court’s advisory practice, see T.
Buergenthal, Advisory practice of the Inter-American Court of Human Rights, 79
American Journal of International Law (1985), pp. 1-27. The IAComHR also re-
ceives amicus curiae submissions, see A. Lindblom, supra note 99, pp. 350-354.

135 The Commission has matured into a body considering individual human rights
violations. Its initial mandate was limited to the examination and documentation
of systemic and gross human rights violations. The Commission changed the
scope of its activities upon entry into force of the American Convention in 1978.
See C. Medina, supra note 134, pp. 441-442.

136 “Other Treaties” subject to the consultative jurisdiction of the court (Article 64
American Convention on Human Rights), Advisory Opinion No. OC-1/82, 24
September 1982, IACtHR Series A No. 1. The amici were: Inter-American Insti-
tute for Human Rights, International Human Rights Law Group, International
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missions in almost every advisory proceeding since (see Annex I). Today,
pursuant to Article 73(3) TACtHR Rules, the President of the Court may
invite or authorize any interested party to present a written statement on
the issues submitted for consultation.!3”

The TACtHR has been equally open to amicus curiae submissions in
contentious cases. The first amicus curiae submissions were accepted in
1988 in Velasquez Rodriguez v. Honduras, the court’s first contentious
case. The IACtHR received multiple submissions, mostly by non-govern-
mental human rights organizations and lawyers. It explicitly listed them as
amicus curiae submissions in its judgment.!3® The IACtHR has yet to dis-
cuss the legal basis upon which it admitted and admits amici curiae in its
proceedings. In 2009, the IACtHR defined and codified its extensive ami-
cus curiae practice in its rules of procedure due to the type of submissions
received.!3? Still, the IACtHR did not formulate a legal basis for amicus
curiae participation (see Chapter 5).

The TACtHR accounts for the largest number of amicus curiae partici-
pation in relative terms. Out of 317 concluded contentious cases, amicus
curiae briefs were submitted in 122 (see Annex I), with a notable increase
of submissions over the last decade particularly in cases engaging funda-
mental ethical questions.'4? The ITACtHR has received amicus curiae sub-
missions in 20 of its 22 advisory opinions. As Annex I shows, the number

League for Human Rights and Lawyers Committee for International Human
Rights and Urban Morgan Institute for Human Rights of the University of
Cincinnati College of Law.

137 In advisory proceedings under Article 64(2) ACHR, the IACtHR must prior to
issuing invitations consult the agent of the state that submitted the request.

138 Velasquez Rodriguez v. Honduras, Judgment of 29 July 1988 (Merits), IACtHR
Series C No. 4, p. 8, para. 19. Submissions were made by Amnesty International,
the Asociacion Centroamericana de Detenidos-Desaparecidos, twelve jurists, As-
sociation of the Bar of the City of New York, the Lawyers’ Committee for Hu-
man Rights and the Minnesota Lawyers’ International Human Rights Committee.

139 F. Rivera Juaristi, The “amicus curiae” in the Inter-American Court of Human
Rights (1982 — 2013), in: Y. Haeck et al. (Eds.), The Inter-American Court of Hu-
man Rights: theory and practice, present and future, Cambridge et al. 2015, pp.
112-113 quoting the IACtHR, Statement of Reasons to Modify the Rules of Pro-
cedure, p. 3, available at: http://www.corteidh.or.cr/sitios/reglamento/ene_2009
motivos_ing.pdf (last visited: 28.9.2017).

140 F. Rivera Juaristi, supra note 139, p. 107 (19% of all briefs in contentious pro-
ceedings were filed in the cases Artavia Murrillo concerning in-vitro fertilization
and in Atala Riffo and daughters concerning same-sex marriage.)
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of submissions per case ranges between one and well over fifty. The num-
ber of submissions in a case appears to depend on the novelty and per-
ceived importance of the matter decided. Generally, the number of sub-
missions per case is higher in advisory opinions, which is unsurprising
given their wide reach. The IACtHR rarely solicits amicus curiae submis-
sions.!4!

V. African Court on Human and Peoples’ Rights

Neither the ACtHPR Protocol nor its Rules explicitly allow for the admis-
sion of amici curiae. However, amicus curiae participation is regulated in
sections 42-47 ACtHPR Practice Directions of 2012. Regarding advisory
proceedings, Article 54 replicates Article 66 ICJ Statute and Article 70(2)
ACtHPR Rules further allows the court to authorize any interested entity
to make a written submission on any of the issues raised in the request.

Having decided its first case in 2009, the ACtHPR so far has admitted
amici curiae to participate in two of its 26 finalized cases and in one advi-
sory proceeding.!4? These admissions show that the ACtHPR is generally
willing to receive amici curiae. In addition to the court, the AComHPR
sometimes accepts amicus curiae submissions.!43

141 E.g. Juridical Condition and Human Rights of the Child, Advisory Opinion No.
0OC-17/02 of 28 August 2002, IACtHR Series A No. 17, p. 21 (The court solicit-
ed assistance as observer from the UN special rapporteur for the rights of mi-
grants).

142 African Commission on Human and Peoples’ Rights v. Great Socialist People's
Libyan Arab Jamahiriya, Order of 15 March 2013, ACtHPR No. 004/2011, p. 3,
para. 4. See also Request for advisory opinion 001/2013 by the Socio-Economic
Rights and Accountability Project (pending); Lohé Issa Konaté v. Burkina Faso,
Application No. 4/2013, Judgment of 5 December 2014.

143 Until 2017, amicus curiae submissions were received in six out of its 218 decid-
ed cases. They are: Kenneth Good/Republic of Botswana, No. 313/05, decided on
26 May 2010; Centre for Minority Rights Development (Kenya) and Minority
Rights Group (on behalf of Endorois Welfare Council)/Kenya, No. 276/03, decid-
ed on 25 November 2009; Gabriel Shumba v. Zimbabwe, No. 288/04, decided on
2 May 2012; Samuel T. Muzerengwa and 110 Others v. Zimbabwe, No. 306/05,
decided on 3 March 2011; Interights (on behalf of Pan African Movement and
Citizens for peace in Eritrea) v. Ethiopia and Interights (on behalf of Pan African
Movement and Inter African Group/ Eritrea), Nos. 233/99 and 234/99, decided
on 29 May 2003, at: http://www.achpr.org/communications/ (last visited:
28.9.2017). See C. Odinkalu/C. Christensen, The African Commission on Human
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VI. WTO Appellate Body and panels

Until the late 1990, amicus curiae participation was a non-issue in WTO
dispute settlement. The Appellate Body and panels had received — and
routinely rejected — submissions by non-state actors by pointing to the
strict inter-governmental nature of the dispute settlement system.!4* Pan-
els’ reasoning was artificial in so far as select private actors strongly influ-
enced the initiation and conduct of proceedings to the extent that, at times,
they were considered the ‘real” parties to a dispute (see Chapter 2).

In 1998, the Appellate Body made headlines when it decided that pan-
els had the authority to accept and consider unsolicited amicus curiae sub-
missions without the parties’ approval.!4> The decision in US-Shrimp was
the first in a series of such decisions despite heavy criticism and open
warnings to the dispute settlement organs by virtually the entire WTO
membership. In 2000, the Appellate Body in US-Lead and Bismuth II

and Peoples’ Rights: the development of its non-state communication procedures,
20 Human Rights Quarterly (1998), pp. 235, 279. On the relationship between
the court and the commission, see A. P. van der Mei, The new African Court on
Human and Peoples’ Rights: towards an effective human rights protection mech-
anism for Africa?, 18 Leiden Journal of International Law (2005), pp. 122-128.
Providing reasons for the low amount of participation by amici curiae, which in-
clude the lenient standing requirements and lack of transparency of the amicus
curiae mechanism, F. Viljoen/A. K. Abebe, Amicus curiae participation before
regional human rights bodies in Africa, 58 Journal of African Law (2014), pp.
33-34.

144 These cases were: European Communities — Measures Concerning Meat and
Meat Products (Hormones) (hereinafter: EC—Hormones), Report of the Panel,
adopted on 13 February 1998, WT/DS26/AB/R, WT/DS48/AB/R; United States
— Standards for Reformulated and Conventional Gasoline (hereinafter: US—Gaso-
line), Report of the Panel, adopted on 20 May 1996, WT/DS2/R and WT/DS4/R.
See G. Marceau/M. Stilwell, Practical suggestions for amicus curiae briefs be-
Jfore WTO adjudicating bodies, 4 Journal of International Economic Law (2001),
pp. 157-158; S. Charnovitz, Opening the WTO to nongovernmental interests, 24
Fordham International Law Journal (2000), p. 182, FN 52; Factual Background
Note to the General Council Special Meeting on 22 November 2000, referres to
by D. Steger, Amicus curiae: participant or friend? — The WTO and NAFTA ex-
perience, in: A. v. Bogdandy (Ed.), European integration and international co-
ordination: studies in transnational economic law in honour of Claus-Dieter
Ehlermann, The Hague 2002, p. 438.

145 US-Shrimp, Report of the Appellate Body, adopted on 6 November 1998, WT/
DSS58/AB/R, para. 107.
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found that it also possessed authority to admit unsolicited amicus curiae
briefs. 146

Conflict between the member states and the Appellate Body intensified
after it adopted ad hoc procedures to regulate amicus curiae submissions
pursuant to Article 16(1) Working Procedures for Appellate Review (EC—
Asbestos Additional Procedure) in EC—Asbestos, a case concerning the le-
gality of an EU ban on asbestos and asbestos-based products for health
reasons.'4” The EC-Asbestos Additional Procedure established a detailed
procedure for amicus curiae participation.!*8 It was published on the WTO
website with a general invitation to non-parties to apply for leave. The
EC-Asbestos Additional Procedure evoked strong reactions from the
WTO membership, which culminated in an urgently convened General
Council Meeting on 22 November 2000.'4° With the exception of the
United States — and later the European Commission — member states con-
demned amicus curiae participation and accused the Appellate Body of
acting ultra vires.'>0 Ultimately, none of the 17 requests for leave submit-
ted under the EC-Asbestos Additional Procedure was admitted. Particu-
larly non-state actors surmised that the rejection of the briefs was a result

146 United States — Imposition of Countervailing Duties on Certain Hot-Rolled Lead
and Bismuth Carbon Steel Products Originating in the United Kingdom (here-
inafter: US—Lead and Bismuth II), Report of the Appellate Body, adopted on 7
June 2000, WT/DS138/AB/R, p. 15, para. 42.

147 European Communities — Measures Affecting Asbestos and Products Containing
Asbestos (hereinafter: EC-Asbestos), Report of the Appellate Body, adopted on 5
April 2001, WT/DS135/AB/R, para. 50.

148 The division had previously consulted the parties and third parties on the desir-
ability of the procedure. With the exception of the USA and Zimbabwe, the par-
ties and third parties (Canada, the EU and Brazil) informed the division that such
a procedure lay within the sphere of competence of the WTO Membership, but
still, without prejudice to their views, made substantive suggestions for a proce-
dure. EC-Asbestos, Report of the Appellate Body, adopted on 5 April 2001, WT/
DS135/AB/R, para. 50.

149 G. Umbricht, supra note 54, p. 776.

150 WTO General Council, Minutes of Meeting of 22 November 2000, WT/GC/M/60,
Statement by USA, para. 74 (‘[T]he Appellate Body had acted appropriately in
adopting its additional procedure in the asbestos appeal.”). See, however, G. Zon-
nekeyn, The Appellate Body's communication on amicus curiae briefs in the As-
bestos case — an Echternach procession?, 35 Journal of World Trade (2001), p.
562 (‘The Additional Procedure undoubtedly constitutes a good initiative taken
within the boundaries of the law and case law.”).
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of the political pressure exerted on the Appellate Body at the General
Council Meeting.!>!

Panels and the Appellate Body since have relied neither on the EC—As-
bestos Additional Procedure nor adopted similar procedures.!>? Still, the
EC—Asbestos Additional Procedure continues to be relevant, as it consti-
tutes the only comprehensive assessment by a division of the Appellate
Body of the necessary procedures relating to amicus curiae.!>?

With one exception, panels and the Appellate Body have repeatedly
confirmed their authority to admit amicus curiae briefs.!>* The decisions
display a growing confidence in their authority to do so. At first, panels
frequently asserted their authority to accept amici by reference to US-
Shrimp. Now, panels directly decide on an amicus curiae request without
first justifying their authority to do so.!%

151 C. Brithwiler, Amicus curiae in the WTO dispute settlement procedure: a devel-
oping country’s foe?, 60 Aussenwirtschaft (2005), p. 368.

152 D. McRae, What is the future of WTO dispute settlement?, 7 Journal of Interna-
tional Economic Law (2004), p. 12 (Member states’ reaction to the EC-Asbestos
Additional Procedure ‘wasted an opportunity to provide coherence in the submis-
sion of such briefs.”).

153 EC-Asbestos, Report of the Appellate Body, adopted on 5 April 2001, WT/
DS135/AB/R, para. 56. Amicus curiae applicants still frame their requests in ac-
cordance with it. The future effect of the procedure was a concern for Egypt:
‘While the [Appellate Body] pledged that the decision was for the purpose of the
Asbestos appeal only, it introduced an additional procedure which, if allowed to
apply, would certainly create pressure for future cases and might in fact set a
precedent or jurisprudence.” See WTO General Council, Minutes of Meeting of
22 November 2000, WT/GC/M/60, Statement by Egypt, para. 20.

154 See United States — Investigation of the International Trade Commission in Soft-
wood Lumber from Canada (hereinafter: US—Softwood Lumber VI), Report of the
Panel, adopted on 22 April 2004, WT/DS277/R, p. 86, para. 7.10, FN. 75 (The
panel rejected an amicus curiae brief citing a lack of consensus among member
states on how to treat amici curiae. It allowed the parties and third parties to at-
tach amicus curiae submissions to their own submissions.).

155 In US-Lead and Bismuth I1, the panel received an unsolicited amicus brief by a
US industry association. Briefly stating that ‘we clearly have the discretionary
authority to accept the AISI brief,” the panel rejected the brief for untimeliness.
See US-Lead and Bismuth 11, Report of the Panel, adopted on 7 June 2000, WT/
DS138/R, pp. 24-25, para. 6.3. See also European Communities — Anti-Dumping
Duties on Imports of Cotton-type Bed Linen from India (hereinafter: EC—Bed
Linen), Report of the Panel, adopted on 12 March 2001, WT/DS141/R, p.6, FN
10.
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The expected flood of amicus curiae submissions, another concern
voiced by member states, has not materialized. Between 1995 and 2014,
201 panel and 129 Appellate Body reports were adopted.!¢ To date, unso-
licited amicus curiae submissions have been received in 23 panel and in
19 Appellate Body proceedings respectively (see Annex I).

Member states continue to disagree over the issue of amicus curiae at
the political level. The regulation of amicus curiae was placed on the po-
litical agenda in 2001 as part of the efforts to reform the DSU under the
Doha Mandate.!37 The reform mandate has been extended several times
due to the inability of member states to agree on several matters, including
amicus curiae participation.!’® Member states attach great importance to
the DSU reform negotiations in light of the DSU’s pivotal role in the

156 See WTO dispute settlement statistics, at: http://www.wto.org/english/tratop e/
dispu_e/stats_e.htm (last visited 28.9.2017).

157 Doha Ministerial Declaration, 14 November 2001, para. 30. At para. 47, the Do-
ha Declaration clarifies that these negotiations will not be part of the single un-
dertaking — i.e. that they will not be tied to the success or failure of the other ne-
gotiations mandated by the declaration. Reform negotiations of the DSU resulted
from an agreement made by member states at the 1994 Marrakesh Ministerial
Conference that the governments would review the dispute settlement system
within four years of the entry into force of the WTO Agreement, that is, by 1 Jan-
uary 1999, to decide on any necessary changes. The DSB initiated the review in
late 1997 with several informal discussions.

158 Originally set to conclude by May 2003, the negotiations are now continuing
without a deadline. Hong Kong Ministerial Declaration, 18 December 2005, para.
34, at: https://www.wto.org/english/thewto_e/minist_e/min05_e/final text e.htm
(last visited: 28.9.2017). On the DSU review in general, see D. Evans/C. de Tar-
son Pereira, DSU review: a view from the inside, in: R. Yerxa/B. Wilson (Eds.),
Key issues in WTO dispute settlement, Cambridge 2005, pp. 251-268. The reform
proposals are discussed at special sessions of the DSB within the framework of
the Doha Agenda work program. See also WTO DSB, Special Session of the Dis-
pute Settlement Body — Report by the Chairman, Ambassador Ronald Saborio
Soto, 6 August 2015, WTO Doc. No. WT/DS/27, paras. 3.23, 3.24 (‘Unsolicited
amicus curiae briefs remain a sensitive issue. ... There is limited common
ground among participants that only parties and third parties have the right to
present submissions and be heard in panel proceedings. However, views are op-
posed on the general acceptability of unsolicited briefs. In light of this, I see no
basis to develop a general solution at this point. In the absence of such general
solution, participants might consider whether there is readiness to confirm the li-
mited common ground and explore means to assist panels facing unsolicited ami-
cus briefs on an ad hoc basis.” [Emphasis deleted]).
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WTO multilateral trading system.!> The issue of amicus curiae participa-
tion has evolved into a dispute over the need for direct representation of
civil society in dispute settlement proceedings.'®? In May 2003, the Chair-
man of the negotiations circulated a draft legal text (Chairman’s text) that
has since served as a discussion paper. The Chairman excluded the issue
of amicus curiae from the text due to the continued disagreement. Since
then, no measurable progress has been made.!¢! Several proposals regard-
ing the concept remain on the table. The EU with the support of inter alia
the USA and Canada proposes to explicitly permit and regulate amicus cu-
rige participation. Its detailed proposal largely adopts the EC—Asbestos
Additional Procedure.!92 Several proposals from developing countries

159 In notes for the Cancun Ministerial Conference, the WTO conveys that only the
issue of agriculture has attracted more active participation among member states
under the Doha Mandate. See Cancun Ministerial Conference Briefing Notes,
2003, at: https://www.wto.org/english/thewto_e/minist_e/min03_e/brief e/brief0
2_e.htm (last visited: 28.9.2017).

160 H.E. E. Ostebo Johansen (then DSB Chairman), WTO Dispute Settlement Body
developments in 2011, at: http://www.wto.org/english/tratop e/dispu_e/speech_jo
hansen_13mar12_e.htm (last visited: 28.9.2017).

161 Special Session of the Dispute Settlement Body, Report by the Chairman to the
Trade Negotiations Committee, 21 April 2011, TN/DS/25, pp. A-38-A.39 (Invit-
ing the member states in favour of regulating amicus curiae to submit draft pro-
posals); General Council, Minutes of Meeting of 20 November 2011, 21 March
2012, WT/GC/M/134, p. 89. See also M. Slotboom, Participation of NGOs be-
fore the WTO and EC tribunals: which court is the better friend?, 5 World Trade
Review (2006), p. 85.

162 See WTO General Council, Minutes of Meeting of 22 November 2000, WTO
Doc. No. WT/GC/M/60, Statement by EU, para. 96; DSB, Contribution of the
European Communities and its Member States to the Improvement of the WTO
Dispute Settlement Understanding, Dispute Settlement Body Special Session, 13
March 2002, WTO Doc. No. TN/DS/1, section IV.
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seek to explicitly prohibit the participation of amici curiae.'®3 Despite the
continuing impasse, many continue to hope for a political solution.!64

In the meantime, some states have adopted alternative solutions. Within
the framework of their Free Trade Agreement negotiations in 2000, Jordan
and the USA issued a ‘Joint Statement on WTO Issues’ in which they
agreed to permit amicus curiae in their disputes before the WTO, as well
as ‘consider the views of members of their respective publics in order to
draw upon a broad range of perspectives.’!6% In addition, several member
states, including states that heavily oppose amicus curiae in WTO dispute
settlement, have concluded regional trade agreements whose dispute set-
tlement mechanisms contain rules on amicus curiae participation. These

163 DSB, Proposals on DSU by Cuba, Honduras, India, Malaysia, Pakistan, Sri Lan-
ka, Tanzania and Zimbabwe, Negotiations on the Dispute Settlement Understand-
ing, 7 October 2002, WTO Doc. No. TN/DS/W/18; DSB, Contribution by the Se-
parate Customs Territory of Taiwan, Penghu, Kinmen and Matsu to the Doha
Mandated Review of the Dispute Settlement Understanding (DSU), 27 November
2002, TN/DS/W/25. For further analysis, see H. Pham, Developing countries and
the WTO: the need for more mediation in the DSU, 9 Harvard Negotiation Law
Review (2004), pp. 331-389.

164 G. Marceau/M. Stilwell, supra note 144, p. 176; L. Boisson de Chazournes/M.
Mbengue, The amici curiae and the WTO dispute settlement system: the doors
are open, 2 The Law and Practice of International Courts and Tribunals (2003), p.
244. On 15 July 2016, the Delegation of Canada circulated among WTO member
states a document suggesting several transparency measures and the ‘develop-
ment and adoption of procedures to regulate the invitation, submission and con-
sideration of [amicus curiae] briefs’ to enhance ‘the legitimacy of the dispute set-
tlement system’, see WTO, Statement on a Mechanism for Developing, Docu-
menting and Sharing Practices and Procedures in the Conduct of WTO Disputes
- Addendum, WTO Doc. No. JOB/DSB/1/Add.3, 18 July 2016.

165 Sections 1 and 2(b) United States-Jordan Joint Statement on WTO Issues of 24
October 2000. For detailed analysis, see M. Nsour, Fundamental facets of the
United States-Jordan Free Trade Agreement: e-commerce, dispute resolution,
and beyond, 27 Fordham Journal of International Law (2004), pp. 776-777. A
regulation of amicus submissions was inserted also in paras. 38-40 of Annex I
(Rules of Procedure for Arbitration) to the Protocol between the European Union
and the Hashemite Kingdom of Jordan establishing a dispute settlement mecha-
nism applicable to disputes under the trade provisions of the Euro-Mediterranean
Agreement establishing an Association between the European Communities and
their Member States, of the one part, and the Hashemite Kingdom of Jordan, of
the other part, which entered into force on 1 July 2011, at: http://eur-lex.europa.e
u/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2011.177.01.0001.01. ENG&toc=0J
:L:2011:177:TOC (last visited: 28.9.2017).
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include the Chile-EU-FTA,'% additional protocols signed to the EU-
ROMED Partnership Agreements between the EU and different Mediter-
ranean countries'®” and the Economic Partnership Agreement between the
EU and the CARIFORUM States.'*® The change of heart of the CARIFO-
RUM states may be in part explained by the fact that the EU has agreed to
cover the full costs of dispute settlement proceedings with the exception of
arbitrator and mediator fees.!%® This indicates that concerns over explod-
ing procedural costs are one of the reasons for resisting amicus curiae in
the WTO context. This should be kept in mind in the review negotiations.

VII. Investor-state arbitration

Investment arbitration has traditionally been closed off to any form of ex-
ternal participation, with few exceptions.!’ Confidentiality and privacy
are still hailed as one of the main advantages of arbitral proceedings.!”!
With the development of amicus curiae practice before the WTO adjudi-

166 Sec. 35-27 Model Rules of Procedure for Arbitration Panels, Annex XV to the
Association Agreement, L 1435, 30 December 2002.

167 Protocols were concluded with Jordan in 2011, Lebanon in 2011, Tunisia in 2012,
Morocco in 2012 as well as Egypt. Article 16 of the Annex to these protocols
provides for amicus curiae participation.

168 See Article 217 Economic Partnership Agreement between the CARIFORUM
States, of the one part, and the European Community and its Member States, of
the other part, 30 October 2008, L289/1/72: ‘At the request of a Party, or upon its
own initiative, the arbitration panel may obtain information from any source, in-
cluding the Parties involved in the dispute, it deems appropriate for the arbitra-
tion panel proceeding. The arbitration panel shall also have the right to seek the
relevant opinion of experts as it deems appropriate. Interested parties are autho-
rized to submit amicus curiae briefs to the arbitration panel in accordance with
the Rules of Procedure. Any information obtained in this manner must be dis-
closed to each of the Parties and submitted for their comments.” See also Article
12 of Protocol 6 to the Stabilisation and Association Agreement (SAA) between
the European Communities and their Member States and Bosnia and Herzegov-
ina, OJ L 164, 30 June 2015.

169 For further analysis, see T. Dolle, Streitbeilegung im Rahmen von Freihan-
delsabkommen, Baden-Baden 2015, Part C.

170 An exception regarding amicus curiae is the Iran-United States Claims Tribunal,
see Chapter 5.

171 K. Hobér, Arbitration involving states, in: L. Newman/R. Hill (Eds.), The leading
arbitrators’ guide to international arbitration, New York 2008, Chapter 8, p.
155.
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cating bodies, it came as no surprise that requests for leave to participate
were sent to various investment arbitration tribunals.!72

In 2001, two arbitral tribunals constituted under the NAFTA’s invest-
ment chapter, Chapter 11, and the 1976 UNCITRAL Arbitration Rules ac-
cepted unsolicited submissions by several non-governmental environmen-
tal organizations. In Methanex v. USA, the world’s largest producer and
marketer of methanol claimed that the USA had violated the NAFTA in-
vestment protections by issuing a California executive order that banned
the use or sale in California of the gasoline additive MTBE. A US corpo-
ration, a producer of ethanol (which can be used instead of methanol in the
production of MTBE) had lobbied for the ban. The USA retorted that the
Order was not aimed at supporting the US ethanol producers, but based on
human health and safety in addition to environmental considerations. The
tribunal acknowledged a public interest in the dispute and decided that Ar-
ticle 15(1) of the 1976 UNCITRAL Arbitration Rules furnished it with the
power to admit amici curiae to elaborate on the public interest engaged.!”3
Shortly after, the tribunal in UPS v. Canada received unsolicited amicus
curiae submissions from the Canadian Union of Postal Workers and the
Council of Canadians, as well as the US Chamber of Commerce. The case
was brought by the US parcel delivery service United Parcel Service of
America. UPS argued that Canada Post, a government-owned postal enter-
prise, was engaging in anti-competitive practices in violation of the
NAFTA. Like the Methanex tribunal, the UPS tribunal found that it was
‘within the scope of article 15(1) for the Tribunal to receive submissions
offered by third parties with the purpose of assisting the tribunal.”!74

172 For this reason, it is unlikely that amicus curiae will be introduced in commercial
arbitration, even if involving a state as a party. In addition to the absence of sig-
nificant pressure to open proceedings, justifying abolishment of confidentiality of
commercial arbitration proceedings with public interest concerns seems rather
difficult. See also K. Hober, supra note 171, Chapter 8, p. 155.

173 Because the parties had not made their submissions, the tribunal rejected the ami-
cus curiae submissions for prematurity, but it accepted them at a later stage of the
proceedings. See Methanex v. USA, Decision of the Tribunal on Petitions from
Third Persons to Intervene as “Amici Curiae”, 15 January 2001, paras. 48-52.

174 UPS v. Canada, Decision of the tribunal on petitions for intervention and partici-
pation as amici curiae, 17 October 2001, p. 24, para. 61.
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The decisions received mixed reviews.!7> The admission of amici curi-
ae was a bold step, signalling a paradigm change in a dispute settlement
system that had largely been operating in a private environment. It is not
surprising that the first admissions of amici curiae occurred in NAFTA
disputes involving Canada and the United States. Both countries’ jurisdic-
tions are familiar with the concept of amicus curiae and their laws estab-
lish broad transparency obligations, fostering the availability of informa-
tion on investment disputes and case-related documents. In addition, the
arbitrators deciding the cases were familiar with the concept from their na-
tional legal systems.!76

In 2005 and 2006, tribunals under the ICSID Arbitration Rules also al-
lowed for amicus curiae participation by NGOs in arbitrations concerning
Argentina’s measures against several foreign water supply companies dur-
ing the financial crisis.!”” Amici curiae were subsequently also admitted to
proceedings under the CAFTA and the Energy Charter Treaty.!8

175 Critical of amicus curiae, A. Mourre, Are amici curiae the proper response to the
public’s concerns on transparency in investment arbitration?, 5 The Law and
Practice of International Courts and Tribunals (2006), pp. 258, 262; K. Hobér,
supra note 171, Chapter 8, pp. 154-155. In Methanex v. USA, Mexico intervened
pursuant to Article 1128 NAFTA to express its disagreement with the admission
of amicus curiae, because it was not familiar with the concept. To appease Mexi-
co, the tribunal noted in its decision that it had ‘not relied on the argument that
amicus submissions feature in the domestic procedures of the courts in two
NAFTA parties.” See Methanex v. USA, Decision of the Tribunal on Petitions
from Third Persons to Intervene as “Amici Curiae”, 15 January 2001, pp. 6, 21
paras. 9, 47. See also J. Coe, Transparency in the resolution of investor-state dis-
putes: adoption, adaptation, and NAFTA leadership, 54 University of Kansas
Law Review (20006), pp. 1376-1377 (He insinuates that Mexico’s opposition to
amicus curiae stemmed from it being the respondent in several arbitrations which
could have been affected by an amicus curiae precedent and that transparency
was not a significant concern.).

176 In Methanex v. USA, the tribunal was composed of William Rowley, Warren
Christopher, and V. V. Veeder acting as Chairman. The UPS v. Canada tribunal
consisted of Ronald A. Cass, L. Yves Fortier, and Kenneth Keith as Chairman.

177 Suez/Vivendi v. Argentina Order in Response to a Petition by Five Non-Govern-
mental Organisations For Permission to Make an Amicus Curiae Submission, 12
February 2007, ICSID Case No. ARB/03/19; Suez, Sociedad General de Aguas
de Barcelona SA, and InterAguas Servicios Integrales v. Argentine Republic
(hereinafter: Suez/InterAguas v. Argentina), Order in Response to a Petition for
Participation as Amicus Curiae, 17 March 2006, ICSID Case No. ARB/03/17.

178 AES v. Hungary, Award, 23 September 2010, ICSID Case No. ARB/07/22; Elec-
trabel S.A. v. Republic of Hungary (hereinafter: Electrabel v. Hungary), Decision
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The number of investor-state arbitrations with amicus curiae petitions
has steadily grown with a notable increase since 2014. The increase results
in large part from the approximately 25 amicus curiae petitions by the
European Commission in arbitrations involving EU law (see Annex I).
Nonetheless, amicus curiae participation continues to be an exception in
investment arbitration in terms of absolute numbers. Based on information
publicly available, there have been in total 51 cases with amicus curiae
participation under the ICSID Arbitration Rules, the UNCITRAL Arbitra-
tion Rules and the SCC Arbitration Rules.!” This represents about 6, 7%
of the known 767 treaty-based investor-state arbitrations by early 2017.180

The growing amicus curiae practice in international investment arbitra-
tion has been accompanied by efforts to codify the concept in investment
treaties and in institutional rules. On 7 October 2003, during the pendency
of Methanex v. USA and UPS v. Canada, the NAFTA Free Trade Commis-
sion, a council of cabinet-level representatives of the three NAFTA gov-
ernments upon Canada’s initiative issued a Statement on non-disputing
party participation (FTC Statement). The FTC Statement establishes con-
ditions for requests for leave to participate as amicus curiae and the
modalities of such participation. Several other multilateral and bilateral in-
vestment treaties have also adopted provisions on amicus curiae participa-
tion (see Chapter 5). The large majority of these treaties were concluded
with the USA or Canada (and increasingly the EU), all strong advocates
for transparency in investment arbitration.

Amicus curiae participation is also increasingly regulated in institution-
al arbitration rules. In 2006, the ICSID Administrative Council adopted
new Arbitration Rules.'8! Rule 37(2) allows tribunals to accept written

on Jurisdiction, Applicable Law and Liability, 30 November 2012, ICSID Case
No. ARB/07/19.

179 Of the UNCITRAL-administered cases six were brought under the NAFTA.

180 UNCTAD, Investment Dispute Settlement Navigator, at: http://investmentpolicy-
hub.unctad.org/isds (last visited: 28.9.2017).

181 The ICSID Arbitration Rules are adopted by the ICSID Administrative Council,
see Article 6(1)(c) ICSID Convention. Already at the time of the first admission
of amicus curiae by ICSID-administered tribunals, the Administrative Council
had begun amending its Arbitration Rules to include a provision on amicus curi-
ae participation, which culminated in the adoption of Rule 37(2) ICSID Arbitra-
tion Rules in 2006. It is said that the tribunals were aware of the impending mod-
ification. Thus, they knew that the member states were not opposing amicus curi-
ae participation on a fundamental level.
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amicus curiae submissions after consulting both parties.!32 Rule 32(2) em-
powers a tribunal under certain conditions to admit non-parties to the hear-
ings. The process for consultation of the rules was initiated in 2004, that
is, prior to the decisions in Suez/Vivendi v. Argentina and Suez/InterAguas
v. Argentina. The idea for the inclusion of provisions on amicus curiae
arose in the ICSID Secretariat in the wake of the decisions in Methanex
and UPS.!83 Thus, the executive and the ‘judicial’ arm of ICSID opened
up to amicus curiae participation at similar times.

In 2008, UNCITRAL decided to address the issue of transparency in in-
vestment-treaty arbitration including amicus curiae participation. Such an
amendment of the UNCITRAL Arbitration Rules had been discussed and
recommended by experts earlier.!8% In 2010, the UNCITRAL Working

182 Rule 41 ICSID Additional Facility Rules is identical to Rule 37 ICSID Arbitra-
tion Rules.

183 ICSID Secretariat, Possible Improvements of the Framework for Investor-State
Arbitration, Discussion Paper, 22 October 2004, at: https://icsid.worldbank.org/e
n/Documents/resources/Possible%20Improvements%200%20the%20Framewor
k%2001%20ICSID%20Arbitration.pdf (last visited: 28.9.2017); ICSID Secretari-
at, Suggested Changes to the ICSID Rules and Regulations, 12 May 2005 by the
ICSID Secretariat, at: https://icsid.worldbank.org/en/Documents/resources/Sugge
sted%20Changes%20t0%20the%201CSID%20Rules%20and%20Regulations.pdf
(last visited: 28.9.2017).

184 See the Paulsson/Petrochilos Report. It proposed the introduction of the follow-
ing Article 15(5): ‘Unless the parties have agreed otherwise, the Arbitral Tribunal
may, after having consulted with the parties, and especially in cases raising issues
of public interest, allow any person who is not a party to the proceedings to
present one or more written statements, provided that the Tribunal is satisfied that
such statements are likely to assist it in the determination of a factual or legal is-
sue related to the proceeding by bringing a perspective, particular knowledge or
insight which the parties are unable to present. The Arbitral Tribunal shall deter-
mine the mode and number of such statements after consulting with the Parties.’
See J. Paulsson/G. Petrochilos, Revision of the UNCITRAL Rules, 2006, p. 72, at:
http://www.uncitral.org/pdf/english/news/arbrules_report.pdf (last visited:
28.9.2017). In 2007, the CIEL and the International Institute for Sustainable De-
velopment (IISD), two NGOs with amicus curiae experience, proposed that
UNCITRAL elaborate separate rules for investor-state arbitration, including a
new Article 15(4) for amicus curiae submissions similar to Rule 37(2) ICSID Ar-
bitration Rules, see CIEL/IISD, Revising the UNCITRAL Arbitration Rules to ad-
dress state arbitration, 2007, p. 4, at: http://www.iisd.org/pdf/2007/invest-
ment_revising_uncitral arbitration.pdf (last visited: 28.9.2017). In 2005, the
OECD Investment Committee announced that there was ‘merit’ in amicus curiae

119

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Part I The ‘international’ amicus curiae

Group I was mandated to prepare a legal standard.!8> The Working Group
completed its efforts in February 2013. On 11 July 2013, the UNCITRAL
Rules on Transparency were adopted by the UNCITRAL Commission at
its 46t session.!8¢ They entered into force on 1 April 2014. They provide
for amicus curiae participation in Article 4. In December 2014, the United
Nations General Assembly further adopted the United Nations Convention
on Transparency (the Mauritius Convention).!87 The Convention expands
the scope of application of the UNCITRAL Rules on Transparency to in-
vestment treaties concluded before 1 April 2014.

These developments are significant. The regulatory efforts of arbitral
institutions and of other international organisations and states show that
these key stakeholders have accepted the existence of amicus curiae in in-
ternational investment treaty arbitration and strive towards a systematic
(and controlled) approach to it. Resistance to amicus curiae participation
has been significantly less hostile than in the WTO.188

participation if regulated properly. See OECD, Transparency and third party par-
ticipation in investor-state dispute settlement procedures, Statement by the
OECD Investment Committee, June 2005, p. 12, paras. 45-46.

185 Official Records of the General Assembly, Sixty-Fifth Session, Supplement No.
17, UN Doc. A/65/17, para. 190. The Working Group comprised all UNCITRAL
member states, observer states, observers from the European Commission,
UNCTAD, international organizations and courts, inter-governmental and com-
mercial arbitral institutions as well as select NGOs.

186 Report of the United Nations Commission on International Trade Law, 46™ Ses-
sion, 8-26 July 2013, UN Doc. A/68/17, p. 22, para. 128.

187 Resolution adopted by the General Assembly on 10 December 2014, UN Doc.
Res. GA/69/116. The Convention will enter into force six months after the third
instrument of ratification has been deposited. 22 states have signed the Conven-
tion so far, and three states have ratified it (Switzerland, Canada and Mauritius),
see http://www.uncitral.org/uncitral/en/uncitral texts/arbitration/2014Transparen
cy_Convention_status.html (last visited: 28.9.2017).

188 T. Ishikawa, Third party participation in investment treaty arbitration, 59 Inter-
national and Comparative Law Quarterly (2010), p. 389; C. Knahr/A. Reinisch,
Transparency versus confidentiality in international investment arbitration: the
Biwater Gauff compromise, 6 The Law and Practice of International Courts and
Tribunals (2007), p. 98.

120

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Chapter § 3 An international instrument

C. Conclusion

This Chapter has sought to clarify several commonly held misconceptions
about amicus curiae. It has shown that, first, the instrument is not a cre-
ation of international law, but essentially a common law concept. Second,
there is a plethora of concepts of amicus curiae in national legal systems,
which has influenced its development in international dispute settlement.
Third, amicus curiae arrived in international dispute settlement largely by
external actors seeking to participate in bilateral proceedings and not out
of a perceived need by international courts and tribunals. Consequently,
the concept has evolved and been developed in an unsystematic fashion,
both globally and with respect to each international court and tribunal re-
viewed. Fourth, amicus curiae participation is not new to international dis-
pute settlement. It has, however, only since the late 1990 gained firm
ground in international adjudication. Fifth, the amount of amicus curiae
participation is steadily increasing before international courts and tri-
bunals.

One can distinguish three different reactions towards amicus curiae in
international courts and tribunals.'® They align with the absolute number
of amicus curiae submissions received by the respective international
court or tribunal. The regional human rights courts have openly accepted
and relied on amicus curiae submissions. WTO dispute settlement organs
and investment arbitration tribunals have been less welcoming. They have
asserted possessing the authority to admit amici curiae. But they are hesi-
tant in their dealing with it on a case-by-case basis. The ICJ and the IT-
LOS basically exclude amicus curiae due to their restrictive governing
rules. However, the ITLOS appears to be somewhat sympathetic towards
the instrument.

What are the reasons for the different attitudes towards amicus curiae?
Factors that appear to play a role are the parties’ and the member states’
opinions of the instrument; the procedural power of each international
court or tribunal vis-a-vis the parties’ powers over the proceedings; the re-
spective court’s governing rules; the environment within which it operates;
and its understanding of its own role and the particularities of the case, in-
cluding its subject-matter.

189 Cf. H. Ascensio, L’amicus curiae devant les juridictions internationales, 105 Re-
vue générale de droit international public (2001), pp. 901-910.
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Chapter § 4 Characteristics, status and function of amicus curiae
before international courts

The meaning and function of amicus curiae has remained vague, as shown
in Chapter 1. The observation from Bellhouse and Lavers with respect to
amicus curiae in English law applies also in this context, that ‘[t]here can
be few technical legal terms or definitions as unhelpful as amicus curiae
... [1]ts meaning is still imprecise and obscure.’!

This Chapter attempts to define the instrument from three different per-
spectives drawing from the analysis of the regulations and case law on
amicus curiae in Chapters 5 and 6. The first section addresses the common
basic characteristics of the instrument. Despite the difference in terminolo-
gy and the varied reception of amici curiae by international courts and tri-
bunals, the analysis shows that amici curiae share several procedural char-
acteristics (A.). The second section proposes a functional characterization
of the different types of international amicus curiae (B.). The third section
delineates the instrument and other forms of non-disputing party participa-
tion (C.).

A. Characteristics of the international amicus curiae

The following characteristics can be distilled: first, the international ami-
cus curiae is a procedural instrument that is fully subject to the discretion
of the international court or tribunal (I.). Accordingly, it is both a non-par-
ty and a non-party instrument (IL.). Third, it seeks to provide information
to the court (III.). Fourth, it represents an interest to a court or tribunal
(IV.). It is not limited to NGO participation (V.).

This set of characteristics does not claim to be complete also, because
amicus curiae participation continues to develop and modify with an ever-
growing body of case law. But it outlines the most basic common features
of the international amicus curiae and can serve as the foundation for a ba-

1 J. Bellhouse/A. Lavers, The modern amicus curiae: a role in arbitration?, 23 Civil
Justice Quarterly (2004), p. 187.
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sic common understanding of the instrument, especially in relation to oth-
er instruments of participation before international courts and tribunals
and national concepts of amicus curiae.

I. A procedural instrument

All international courts and tribunals reviewed have considered amicus cu-
riae to be a procedural instrument. In most cases, the classification was
done by judges during a case, as the matter had not been addressed in the
governing instruments at the time of the first request. Since, the concept
has been defined in several legal instruments as procedural, including in
Article 44 IACtHR Rules and Rule 37(2) ISCID Arbitration Rules.

The initial admission of amici curiae in investment arbitration, in WTO
dispute settlement and in the regional human rights courts was based on
the premise that amicus curiae is a procedural instrument. This is because
courts and tribunals relied on their reserve procedural powers to justify its
admission.2 In Suez/Vivendi v. Argentina, the tribunal noted that it ‘face[d]
an initial question as to whether permitting an amicus curiae submission
by a non disputing party is a “procedural question.”” Defining procedural
question as ‘one which relates to the manner of proceeding or which deals
with the way to accomplish a stated end,’ the tribunal held that the ‘admis-
sion of an amicus curiae submission would fall within this definition of
procedural question since it can be viewed as a step in assisting the Tri-

2 In US-Lead and Bismuth 1I, when deciding whether it could accept unsolicited ami-
cus curiae submissions, the Appellate Body reasoned that it possessed ‘broad au-
thority to adopt procedural rules which do not conflict with any rules and proce-
dures in the DSU or the covered agreements.” US-Lead and Bismuth II, Report of
the Appellate Body, adopted on 7 June 2000, WT/DS138/AB/R, pp. 14-15, paras.
39-42. In Methanex v. USA, UPS v. Canada, Suez/Vivendi v. Argentina and Suez/
InterAguas v. Argentina, the tribunals relied on their reserve procedural powers in
Article 15(1) of the 1976 UNCITRAL Rules and Article 44 ICSID Convention re-
spectively to admit amicus curiae submissions. Defining the purpose of Article
15(1) as to ‘grant the broadest procedural flexibility within procedural safeguards,’
the Methanex tribunal found that it had power to accept amicus curiae, see
Methanex v. USA, Decision of the Tribunal on Petitions from Third Persons to Inter-
vene as “Amici Curiae”, 15 January 2001, p. 13, para. 27; UPS v. Canada, Decision
of the Tribunal on Petitions for Intervention and Participation as Amici Curiae, 17
October 2001, para. 39.
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bunal to achieve its fundamental task of arriving at a correct decision in
this case.”3

The consideration of amicus curiae as a procedural issue seems to have
been pragmatic. Amicus curiae was introduced into the practice of most of
the international courts and tribunals through petitions by non-state actors
seeking to present their views to the court and the parties.* International
courts and tribunals had to decide whether to accept or refuse these peti-
tions without a clear rule. Their powers were generally confined to those
necessary for the conduct of proceedings, i.e. to procedural issues. To be
able to consider the admission of amici curiae, courts had to define the
concept as procedural.’ In addition, national laws categorize amicus curi-
ae uniformly as a procedural instrument (see Chapter 3).

Often, international courts and tribunals have defined amicus curiae as
a procedural issue without consideration of what a procedural issue is and
without pondering the nature of amicus curiae. Member states’ reactions,
especially those in the WTO context, show that this conclusion may have
been drawn too easily given that amicus curiae engages institutional ques-
tions, not only as it is used to address systemic concerns and induces a
multilateral element into a bilateral dispute settlement process, but also be-
cause amicus curiae briefs have the potential to shape the substantive out-
come of a case.® The views on where to draw the line between procedural

3 Suez/Vivendi v. Argentina, Order in Response to a Petition for Participation as Ami-
cus Curiae, 19 May 2005, ICSID Case No. ARB/03/19, para. 11.

4 H. Ascensio, L’'amicus curiae devant les juridictions internationales, 105 Revue
générale de droit international public (2001), p. 900 (‘Ce n’est pas tant que les juris-
dictions internationales aient souhaité recevoir de nombreux avis amicaux; ce sont
bien plutdt les personnes avisées qui se sont soundainement bouscoulées a leur
porte.”).

5 UPS v. Canada, Decision of the tribunal on petitions for intervention and participa-
tion as amici curiae, 17 October 2001, pp. 24-25, paras. 61-62; Methanex v. USA,
Statement of Respondent USA in response to Canada’s and Mexico’s submissions
concerning petitions for amicus curiae status, 22 November 2000, p. 2. See also D.
Steger, Amicus curiae: participant or friend? — The WTO and NAFTA experience,
in: A. v. Bogdandy (Ed.), European integration and international co-ordination —
studies in transnational economic law in honour of Claus-Dieter Ehlermann, The
Hague 2002, pp. 419, 444.

6 See also J. Vifuales, Foreign investment and the environment in international law,
Cambridge 2012, p. 76 (‘The conclusion as to the procedural nature of the question
seems to me somewhat hasty.’); K. Hobér, Arbitration involving states, in: L. New-
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and substantive issues — and where to place amicus curiae — differ widely.”
The decisive distinction between substantive and procedural participation
for tribunals and the WTO Appellate Body and panels has been between
participation as a matter of right, for instance, as a party or as a non-dis-
puting contracting party to an investment treaty versus participation sub-
ject to the discretion of the international court or tribunal seized.

All international courts and tribunals reviewed consider themselves
within the parameters established by the applicable rules in full control
over the modalities of amicus curiae participation. In so far, it is appropri-
ate to consider the international amicus curiae a ‘judge-driven process.’®

II. A non-party and a non-party instrument

A consequence of the decision that amicus curiae is a procedural issue is
that it does not become a party upon admission to the proceedings. Inter-
national courts and tribunals uniformly agree that amici curiae do not ob-
tain the procedural and substantive rights accorded to the parties to the
proceedings. Amici curiae have a right neither to have their submissions
considered by an international court or tribunal, nor to remuneration, nor
to legal aid, nor to access case documents.’

man/R. Hill (Eds.), The leading arbitrators’ guide to international arbitration, New
York 2008, Chapter 8, p. 155 (He doubts that Art. 15(1) allows for amicus curiae,
because it deals with the conduct of the arbitration as between the disputing par-
ties.). However, courts have stressed that amicus curiae must fit into the arbitral
schedule agreed on by the parties (see Chapter 8).

7 C. Brown, A common law of international adjudication, Oxford 2007, p. 8 (He de-
fines procedure as ‘all elements of the adjudicatory process other than the applica-
tion of primary rules of international law which determine the rights and obligations
in dispute, and the application of secondary rules of international law which deter-
mine the consequences of breaches of primary rules. Thus, “procedure” includes
not only the conduct of proceedings, including the power of international courts to
rule on preliminary objections, the adduction of evidence, and the exercise of inci-
dental powers, during and after the adjudication on the merits, but also the constitu-
tion of international tribunals, and questions relating to their jurisdiction.” [Refer-
ences omitted].).

8 L. Boisson de Chazournes, Transparency and amicus curiae briefs, 5 Journal of
World Investment and Trade (2004), p. 334.

9 The limitations and determinations of the concept and characteristics of the interna-
tional amicus curiae may more than anything be the consequence of the tribunal’s
powers. The Methanex tribunal acknowledged that the provision could not ‘grant
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There is consensus that because amicus curiae is not a party to the pro-

ceedings and does not enjoy party rights, it cannot be bound by the final
judgment.!0 The tribunal in Suez/Vivendi v. Argentina rejected the
claimants’ argument that ‘the practical effect [of amicus curiae participa-
tion] would be that Claimants would end up litigating with entities which
are not party to the arbitration agreement.’!! The tribunal stressed that am-
icus curiae was not a form of party participation when rejecting an assimi-
lation of amicus curiae with any form of participation as of right:

An amicus curiae is, as the Latin words indicate, a “friend of the court,” and
is not a party to the proceeding. Its role in other forums and systems has tradi-
tionally been that of a nonparty, and the Tribunal believes that an amicus curi-
ae in an ICSID proceeding would also be that of a nonparty. ... In short, a
request to act as amicus curiae is an offer of assistance — an offer that the de-

10

11

the Tribunal any power to add further disputing parties to the arbitration, nor to
accord to persons who are non-parties the substantive status, rights or privileges of
a Disputing Party [or Non-Disputing NAFTA Party] under Article 1128 of
NAFTA.” Methanex v. USA, Decision of the Tribunal on Petitions from Third Per-
sons to Intervene as “Amici Curiae”, 15 January 2001, p. 13, para. 27. The tribunal
then noted that it was ‘equally precluded from achieving this result indirectly by
exercising power over the conduct of the arbitration,” but asserted that amicus cu-
riae participation engaged the exercise of its procedural powers rather than form-
ing a third party right. See Methanex v. USA, Decision of the Tribunal on Petitions
from Third Persons to Intervene as “Amici Curiae”, 15 January 2001, pp. 14-15,
paras. 29-31. Adopted in UPS v. Canada, Decision of the Tribunal on Petitions for
Intervention and Participation as Amici Curiae, 17 October 2001, para. 39.
Suez/Vivendi v. Argentina, Order in Response to a Petition for Participation as 4m-
icus Curiae, 19 May 2005, ICSID Case No. ARB/03/19, para. 13; Suez/Interaguas
v. Argentina, Order in Response to a Petition for Participation as Amicus Curiae,
17 March 2006, ICSID Case No. ARB/03/17, p. 5, para. 9; UPS v. Canada, Deci-
sion of the tribunal on petitions for intervention and participation as amici curiae,
17 October 2001, para. 61, p. 24; A. Mourre, Are amici curiae the proper response
to the public’s concerns on transparency in investment arbitration?, 5 The Law
and Practice of International Courts and Tribunals (2006), p. 262; G. Umbricht, An
“amicus curiae brief”’ on amicus curiae briefs at the WTO, 4 Journal of Interna-
tional Economic Law (2001), pp. 773, 780.

Suez/Vivendi v. Argentina, Order in Response to a Petition for Participation as Am-
icus Curiae, 19 May 2005, ICSID Case No. ARB/03/19, para. 12. See also Infinito
Gold Ltd. v. Republic of Costa Rica (hereinafter: Infinito Gold v. Costa Rica), Pro-
cedural Order No. 2, 1 June 2016, ICSID Case No. ARB/14/5, para. 19 (Claimant
argued that: ‘Allowing [APREFLOFAS)] to participate [as amicus curiae] would
compel the Claimant to meet two cases at once, which would be unfairly prejudi-
cial.”).
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cision maker is free to accept or reject. An amicus curiae is a volunteer, a
friend of the court, not a party.!?

Equally, a former President of the IACtHR noted, that ‘/a/micus curiae is
a brief whereby an individual or non-governmental organization submits
information and views to the Court without having to be a party in the
case.’!3 In a NAFTA arbitration under the UNCITRAL Arbitration Rules,
the tribunal found that the amicus curiae did not have ‘any rights as a par-
ty or as a non-disputing NAFTA party. It is not participating to vindicate
its rights.”'# The tribunal in Biwater v. Tanzania went so far as to explicitly
reject the notion of any formalized amicus curiae status in the proceedings
and stressed the limited scope of a grant of leave:

[T]he ICSID Rules do not, in terms, provide for an amicus curiae “status”, in
so far as this might be taken to denote a standing in the overall arbitration
akin to that of a party, with the full range of procedural privileges that that
may entail. Rather, the ICSID Arbitration Rules regulate two specific — and
carefully delimited — types of participation by non-parties, namely: (a) the fil-
ing of a written submission (Rule 37(2)) and (b) the attendance at hearings
(Rule 32(2)). Each of these types of participation is to be addressed by a tri-
bunal on an ad hoc basis, rather than by the granting of an overall “amicus
curiae status” for all purposes. Indeed, Rule 37(2) is specifically drafted in
terms of the discretion of a tribunal to accept “a” written submission, rather
than all submissions from a particular entity. ... It also follows that a “non-
disputing party” does not become a party to the arbitration by virtue of a tri-
bunal’s decision under Rule 37, but is instead afforded a specific and defined
opportunity to make a particular submission. '3

12
13

14

15

Id., para.13.

Informe del Presidente de la Corte Interamericana de Derechos Humanos, Juez
Cangado Trindade, a la Comision de Asuntos Juridicos y Politicos del Consejo
Permanente de la Organizacion de los Estados Americanos en el Marco del Didlo-
go sobre el sistema interamericano de proteccion de los derechos humanos, 16
March 2000, Annex 5, pp. 103 in: IACtHR, informe: bases para un proyecto de
protocol a la convencion Americana sobre derechos humanos, para fortalecer su
mecanismo de proteccion, relator: A. Cangado Trindade, Mayo de 2001, Tomo II,
27 Ed., TACtHR 2003, p. 110.

UPS v. Canada, Decision of the Tribunal on Petitions for Intervention and Partici-
pation as Amici Curiae, 17 October 2001, p. 24, para. 61.

Biwater v. Tanzania, Procedural Order No. 5, 2 February 2007, ICSID Case No.
ARB/05/22, pp. 13-14, para. 46. See also Suez/InterAguas v. Argentina, Order in
response for participation as amicus curiae, 17 March 2006, ICSID Case No.
ARB/03/17, para. 46 (‘A “non-disputing party” does not become a party to the ar-
bitration by virtue of a tribunal’s decision under Rule 37, but is instead offered a
specific and defined opportunity to make a particular submission.’); Vito G. Gallo
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Further, international courts, tribunals and scholars agree that amicus curi-
ae is an instrument that is out of the reach of the parties.!® Contrary to the
US amicus curiae, the large majority of international courts and tribunals
consider the international amicus curiae not a tool of the parties in the ad-
versarial process. The IACtHR defines amicus curiae as a person or insti-
tution that ‘is unrelated to the case and to the proceeding.” The Explanato-
ry Note to Protocol No. 11 to the European Convention, which introduced
Article 36(2) ECHR, simply states: ‘States and persons taking part in such
proceedings are not parties to the proceedings.’!” Moreover, the interna-
tional courts examined here as soon as amicus curiae is appropriated by a
party consider it part of the respective party’s submissions, thereby strip-
ping it of any individual value. However, in practice, there are some diffi-
culties in ensuring amicus curiae’s independence from the parties (see
Chapter 5).

III. Transmission of information

A further common characteristic is that amici curiae seek to impart infor-
mation and are admitted for their likely utility in the solution of the dis-
pute (see Chapter 5). Article 84 ITLOS Rules and Article 34(2) ICJ
Statute point hereto by mentioning the likelihood of useful information as
the condition for the invitation of the participation of intergovernmental
organizations. Article 2(3) IACtHR Rules purports that an amicus curiae
submits ‘reasoned arguments on the facts contained in the presentation of
the case or legal considerations on the subject-matter of the proceeding.’!8

v. The Government of Canada (hereinafter: Vito Gallo v. Canada), Procedural Or-
der No. 1, 4 June 2008, PCA Case No. 55798, para. 38 (‘Amici curiae have no
standing in the arbitration, will have no special access to documents filed in the
pleading, different from any other member of the public, and their briefs must be
limited to allegations, without introducing new evidence.’).

16 T. Ishikawa, Third party participation in investment treaty arbitration, 59 Interna-
tional and Comparative Law Quarterly (2010), p. 268.

17 Explanatory Report to Protocol No. 11, ETS No. 155, para. 91, at: http://conventio
ns.coe.int/Treaty/en/Reports/Html/155.htm (last visited: 28.9.2017).

18 This view of amicus as a neutral bystander has been the prevailing view in the
IACtHR. See former Court President Cangado Trindade: ‘ Amicus curiae is a brief
whereby an individual or nongovernmental organization submits information and
views to the Court without having to be a party in the case.” Informe del Presi-
dente de la Corte Interamericana de Derechos Humanos, supra note 13, p. 110.
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The tribunal in Suez/Vivendi v. Argentina viewed the ‘traditional role’ of
amici curiae as ‘to help the decision maker arrive at its decision by pro-
viding the decision maker with arguments, perspectives, and expertise that
the litigating parties may not provide.”!® The same view has been en-
shrined in Article 37(2) FTC Statement and the UNCITRAL Rules on
Transparency. The WTO Appellate Body and panels have stated in many
cases that amicus curiae submissions are considered if they are ‘pertinent
and useful” and of assistance in deciding the case.

IV. An interested participant

There is a widespread assumption or even expectation that the internation-
al amicus curiae — like the English amicus curiae — is a disinterested par-
ticipant, ‘a neutral bystander,” without a vested interest in the outcome of
the case or a particular issue.20

This assumption is not confirmed by the law and practice concerning
the international amicus curiae. To the contrary, while there is consensus
that amicus curiae shall not be a tool of the parties, there is no expectation
that it is neutral with respect to the outcome of the case. With the excep-
tion of the IACtHR, it is even expected that an amicus curiae represent an
interest. In investment arbitration, proof of a ‘significant interest’ is a con-
dition for admission. As an investment tribunal noted, ‘/a/mici are not ex-
perts; such third persons are advocates (in the non-pejorative sense) and

19 Suez/Vivendi v. Argentina, Order in Response to a Petition for Participation as Am-
icus Curiae, 19 May 2005, ICSID Case No. ARB/03/19, para.13.

20 P. Mahoney, Developments in the procedure of the European Court of Human
Rights: The revised rules of the court, 3 Yearbook of European Law (1983), p. 149
(‘The underlying purpose of the third-party rules is the objective one of contribut-
ing to the elucidation of the factual and legal issues before the Court, not the sub-
jective one of protecting individual or State interests.”); G. Hernandez, Non-state
actors from the perspective of the International Court of Justice, in: J. d’Aspre-
mont (Ed.), Participants in the international legal system: multiple perspectives on
non-state actors in international law, London 2011, pp. 140, 146; O. Gerlich,
More than a friend? The European Commission’s amicus curiae participation in
investor-state arbitration, in: G. Adinolfi et al. (Eds.), International economic law,
Springer 2017, p. 253.
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not “independent” in that they advance a particular case to a tribunal.’?!
The EC-Asbestos Additional Procedure states in Section 7(c) that amicus
curiae may support the position of one of the parties. Entities seeking to
participate in the proceedings before WTO dispute settlement fora and the
ECtHR are typically interested because they are personally and directly af-
fected by the matter or because they wish to support a certain idea, value
or public interest.

The fact that amici curiae pursue an interest has attracted scholarly crit-
icism.?2 Critics purport that an amicus curiae should be an impartial and
fair adviser on questions that the court may have in the course of deciding
the dispute. These views seek to transform amicus curiae into something
reminiscent of an assessor.22 However, it seems unnecessary and some-
what unrealistic to expect full neutrality. As long as amici curiae bear the
costs of their participation, most of them will participate only if it also

21 Methanex v. USA, Decision of the Tribunal on Petitions from Third Persons to In-
tervene as “Amici Curiae”, 15 January 2001, para. 38. The latter aspect has recent-
ly become disputed, see Chapter 5.

22 S. Menétrey, L’amicus curiae, vers un principe commun de droit procédural?,
Paris 2010, p. 7 (‘Par I’utilisation repetee des groupements d’interets, /‘amicus cu-
riae risqué de romper avec ses fondements proceduraux classiques pour devenir
un droit de participation au profit des tiers.”); P. Mavroidis, Amicus curiae briefs
before the WTO: much ado about nothing, in: A. v. Bogdandy et al. (Eds.), Euro-
pean integration and international coordination: studies in transnational econo-
mic law in honour of Claus-Dieter Ehlermann, The Hague 2002, p. 317 (‘Many
amici are rather friends for themselves than the court and do not care for the truth,
but merely want to sell a message.’); C. Brithwiler, Amicus curiae in the WTO dis-
pute settlement procedure: a developing country’s foe?, 60 Aussenwirtschaft
(2005), p. 348. As in US practice, there is an erroneous assumption that there has
been an increase in amici curiae defending an interest while there has been no cor-
responding increase in information-based amici. See L. Bartholomeusz, The ami-
cus curiae before international courts and tribunals, 5 Non-State Actors and Inter-
national Law (2005), pp. 279-280 (‘[T]he traditional concept of amici as neutral
bystanders has evolved. To this extent, ordinarily, amici are not expected to be
completely neutral. When the ECHR appoints as amicus a person with a clear
interest in the domestic proceedings to which an application relates, it must expect
that the amicus will make submissions about his or her own interests.” [References
omitted]).

23 Regulated in Article 9 ICJ Rules, assessors can be appointed by the Court to sup-
port it during the deliberation of a case, without having a vote. Arguing for the in-
troduction of special masters in cases with complex fact-patters, see C. Payne,
Mastering the evidence: improving fact-finding by international courts, 41 Envi-
ronmental Law (2011), pp. 1191-1220.
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serves their interests in one way or another. Furthermore, submissions are
not useless even if amici curiae pursue a concrete interest with their brief,
as long as the court is aware of it. Finally, overall, amicus curiae participa-
tion is too sporadic and heterogeneous to substitute clerks and legal secre-
taries and carry out legal research for judges (see Chapter 5).

V. An instrument of non-state actors?

One recurring myth associated with the international amicus curiae is that
it is a tool exclusively for non-state actors. The intensely discussed first
requests for amicus curiae participation in the WTO adjudicating bodies
and in investment arbitration have shaped the image of activist NGOs
seeking to circumvent rules limiting /ocus standi to states by reverting to
this form of participation. Chapter 5 and Annex I show that this impres-
sion is not in accordance with the structure of amicus curiae participation
before international courts and tribunals. The majority of amicus curiae
participation before international courts and tribunals originates from non-
governmental organizations. However, both the existing rules regulating
amicus curiae participation, as well as amicus curiae practice before most
international courts and tribunals comprises a more diverse amicus curiae
structure. While there is no need to recapitulate the findings of Chapters 3
and 5 here, it seems important to recall the limitations of the ICJ to accept
(inter-)governmental amici curiae, as well as the frequent participation of
intergovernmental organizations (and states) before the ECtHR and in in-
vestment arbitration. The fact that the concept of amicus curiae is mostly
relied upon by non-state actors may also be due to the fact that states and
intergovernmental organizations use other, including diplomatic channels
to communicate their views on certain issues.

B. Functions of the international amicus curiae

This section distils the functions attributed by courts to amici curiae.?* In-
ternational courts and tribunals rarely comment on the functions they as-

24 The only other effort to systematically categorize the functions of the international
amicus curiae was undertaken by Bartholomeusz. L. Bartholomeusz, supra note
22, pp. 278-279. He distinguishes four ‘broad functions’ of amicus curiae: provi-

132

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Chapter § 4 Characteristics, status and function before international courts

sign to amici curiae. The functions are established through observations of
how submissions are dealt with, an analysis of relevant regulations, and
public comments on amicus curiae by members of the courts and their
staff. On this basis, it is suggested to classify the international amicus cu-
riae in three groups: information-based amicus curiae (1.), interest-based
amicus curiae (11.) and system-based amicus curiae (111.).

I. Information-based amicus curiae

The term information-based amicus curiae is used to describe the in-
stances where international courts and tribunals have admitted amicus cu-
riae with the primary aim of obtaining information. The term information
is considered to include all forms of legal and factual information, irre-
spective of whether it concerns the heart of a dispute or relates to its pe-
riphery. This function leans on the ‘traditional’” American and the British
understanding of amicus curiae as an instrument whose purpose is to pro-
vide the court with legal and/or factual information to ensure that it has
considered all the relevant information before rendering a decision.

All of the international courts and tribunals examined have admitted
amici curiae for their (prospective) informative value.

The procedural rules of the ICJ and the ITLOS assign the instrument an
informative function both in contentious and in advisory proceedings. The
ICJ is reluctant to extend information-based amicus curiae beyond the
possibilities foreseen in the procedural rules. Information has exceptional-
ly been accepted where states were incriminated in proceedings to which
they were not a party and the ICJ depended on the information submitted
(see Chapters 3 and 5).

The human rights courts all use information-based amicus curiae.
While the IACtHR’s definition of amicus curiae explicitly points to this
function, the rules of the ECtHR and the ACtHPR do not attribute any
specific function to amicus curiae. The ECtHR has indicated allowing in-
formation-based amicus curiae. In the 1980, it held that ‘the sole purpose
of association of third parties in the Court’s proceedings is to serve the

sion of specialist legal expertise; of factual information; of due process; and repre-
sentation of the public interest. Though valuable, his categorization does not in-
clude all existing functions. It neglects in particular admission of amici to repre-
sent a private interest or to address systemic deficiencies.
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interest of the proper administration of justice.’?3 Further, it did not contra-
dict the Trade Union Congress’ argument for admission as amicus in its
request in Young, James and Webster v. the United Kingdom, a case con-
cerning the legality of British union membership arrangements under the
ECHR, that the memorial of the United Kingdom government failed to
provide the court with ‘full knowledge of the historical, legal and social
character of [its] decision and of the consequences which different legal
interpretations would in reality create in each relevant country.’® A cor-
rective function was assigned to amicus curiae in Hokkanen v. Finland.
Upon request by the applicant, the court granted leave to the maternal
grandparents of a child in a custody case to submit written observations on
‘any facts which they considered had been dealt with inaccurately in the
[European Commission on Human Rights’] report of 22 October 1993.°%7
In one early advisory opinion under Article 64(2) ACHR, Proposed
Amendments to the Naturalization Provisions of the Political Constitution
of Costa Rica, the IACtHR invited interested stakeholders to participate as
amici curiae, arguing that it needed to obtain the greatest understanding
possible on the subject matter.28 In Case of Expelled Dominicans and
Haitians v. Dominican Republic, the IACtHR held that amicus curiae
briefs were presented ‘in order to clarify to the Court some factual or legal
matters related to the case being processed by the Court”.?

WTO panels’ power to accept amicus curiae has been attributed to their
investigative powers, especially Articles 11 and 13 DSU, which permit
panels to request additional information to fulfil their duty to establish the

25 Malone v. the United Kingdom, Judgment of 2 August 1984, Series A No. 82
(Written comments shall be directed towards assisting the court in the discharge of
its particular and circumscribed task). See also N. Vajic, Some concluding remarks
on NGOs and the European Court on Human Rights, in: T. Treves et al. (Eds.),
Civil society, international courts and compliance bodies, The Hague 2005, p. 98.

26 Quoted by O. De Schutter, Sur ['émergence de la société civile en droit interna-
tional: le réle des associations devant la Cour européenne des droits de I’homme,
7 European Journal of International Law (1996), p. 384.

27 Hokkanen v. Finland, Judgment of 23 September 1994, Series A No. 299-A, para.
5.

28 Proposed Amendments to the Naturalization Provisions of the Political Constitu-
tion of Costa Rica, Advisory Opinion No. OC-4/84 of 19 January 1984, IACtHR
Series A No. 4, p. 2, para. 4.

29 Case of Expelled Dominicans and Haitians v. Dominican Republic, Judgment of
28 August 2014 (Preliminary Exceptions, Merits, Reparations and Costs), Series C
No. 282, para. 15.
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objective facts of the case.’? Reliance on these provisions indicates that ‘a
primary purpose of amici should be to assist panels to fulfil their obliga-
tions by providing additional sources of objective information.’3! Indeed,
an information-based function was implied in US-Shrimp. The Appellate
Body decided that the ‘DSU accords to a panel established by the DSB,
and engaged in a dispute settlement proceeding, ample and extensive au-
thority to undertake and to control the process by which it informs itself
both of the relevant facts of the dispute and of the legal norms and princi-
ples applicable to such facts.’3? Further, in Turkey—Textiles, a case con-
cerning the legality under the GATT of the imposition by Turkey of quan-
titative restrictions on imports of different categories of textiles from India
in the framework of its association process with the EU, the panel request-
ed information from the Permanent Representative of the European Com-
munities in Geneva on several issues concerning the association process
and the administration of the textiles trade sector. The Chairman of the
panel explained to the Permanent Representative that the panel sought to
ensure ‘the fullest possible understanding of this case.’33

The first investment tribunals that admitted amicus curiae emphasized
its function as an assistant to the court.3* The UPS v. Canada tribunal, in-
terpreting Article 15(1) of the 1976 UNCITRAL Rules, held that ‘[t]he

30 Canada — Measures Affecting the Export of Civilian Aircraft (hereinafter: Cana-
da—Aircraft), Report of the Appellate Body, adopted on 20 August 1999, WT/
DS70/AB/R, pp. 49-50, paras. 184-185.

31 G. Marceau/M. Stilwell, Practical suggestions for amicus curiae briefs before
WTO adjudicating bodies, 4 Journal of International Economic Law (2001), p.
178.

32 US-Shrimp, Report of the Appellate Body, adopted on 6 November 1998, WT/
DS58/AB/R, para. 106.

33 Turkey—Textiles, Report of the Panel, adopted on 19 November 1999, WT/DS34/R,
pp. 2, 27, paras. 1.11, 4.1.

34 Methanex v. USA, Decision of the Tribunal on Petitions from Third Persons to In-
tervene as ‘Amici Curiae’, 15 January 2001, paras. 38, 48; Suez/Vivendi v. Argenti-
na, Order in Response to a Petition by Five Non-Governmental Organizations for
Permission to Make an Amicus Curiae Submission, 12 February 2007, ICSID
Case No. ARB/03/19, para. 19 (The role of an amicus curiae is ‘not to serve as a
litigant ... but to assist the Tribunal, the traditional role of an amicus curiae.’);
Suez/InterAguas v. Argentina, Order in Response to a Petition for Participation as
Amicus Curiae, 17 March 2006, ICSID Case No. ARB/03/17, para. 23 (‘The pur-
pose of amicus submissions is to help the Tribunal arrive at a correct decision by
providing it with arguments, expertise, and perspectives that the parties may not
have provided.”).
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powers [under the provision] are to be used to facilitate the Tribunal’s pro-
cess of inquiry into, understanding of, and resolving, that very dispute
which has been submitted to it’ and ‘[i]t is within the scope of article
15(1) for the tribunal to receive submissions offered by third parties with
the purpose of assisting the Tribunal in that process’.3> Further, the FTC
Statement, the ICSID Arbitration Rules and the UNCITRAL Rules on
Transparency all require that the admission of amici curiae should be
guided by the extent to which ‘the non-disputing party submission would
assist the Tribunal in the determination of a factual or legal issue related to
the proceeding by bringing a perspective, particular knowledge or insight
that is different from that of the disputing parties.” Case law indicates that
the provision of relevant information has constituted a pivotal element in
tribunals’ decisions whether to grant leave to an amicus curiae applicant.3¢
In Piero Foresti v. South Africa, the tribunal held that the purpose of ami-
cus curiae participation under the ICSID Additional Facility Rules was ‘to
give useful information and accompanying submissions to the Tribunal.’37
However, the mere provision of information may not suffice. In Apotex I v.
US4, the tribunal rejected a request because in its view an amicus curiae
brief on the classification of venture capital as an investment contained
‘no more than a legal analysis of the terms of the NAFTA, and previous
arbitral decisions on the concept of “investment”, undistinguished and un-

35 UPS v. Canada, Decision of the tribunal on petitions for intervention and partici-
pation as amici curiae, 17 October 2001, p. 24, paras. 60-61 [Emphasis added].

36 Pac Rim v. El Salvador, Procedural Order No. 8, 23 March 2011, ICSID Case No.
ARB/09/12; Glamis v. USA, Decision on Application and Submission by Quechan
Indian Nation, 16 September 2005, para. 10; Apotex Inc. v. United States of Ameri-
ca (hereinafter: Apotex I v. USA), Procedural Order No. 2 on the Participation of a
Non-Disputing Party, 11 October 2011, paras. 21-26. Avoidance of error and ob-
taining the broadest understanding of the issues appears to have been also the main
reason for the admission of an amicus curiae submission from the EC in Eastern
Sugar B.V. (Netherlands) v. Czech Republic (hereinafter: Eastern Sugar v. Czech
Republic), Partial Award, 27 March 2007, SCC Case No. 088/2004, paras. 97, 119
(Reproduction of a letter dated 13 January 2006). See also AES v. Hungary,
Award, 23 September 2010, ICSID Case No. ARB/07/22.

37 Piero Foresti, Laura de Carli and Others v. the Republic of South Afiica (here-
inafter: Piero Foresti v. South Africa), Letter by the Secretary of the Tribunal, 5
October 2009, ICSID Case No. ARB(AF)/07/1, para. 2.1.
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coloured by any particular background or experience.’3® This indicates
that tribunals do not merely wish to receive legal analysis akin to that pro-
vided by the parties, but request legal or factual information or a consider-
ation thereof, which they or the parties are not able to provide.??

Thus, all international courts and tribunals embrace the traditional ami-
cus curiae function. The analysis of the submissions and applications in
Chapters 5 and 6 shows that submissions made usually seek to argue for a
certain legal interpretation and rarely comprehensively (and neutrally) in-
form the court of a certain legal aspect. In so far, the observation by Moyer
that amici curiae remedy a limited staff and a small legal library is no
longer fully apposite.*® The information-based amicus curiae is tilting to-
wards legal lobbyism and not a mere (and sporadic) research assistant.
The tribunal in UPS v. Canada also noted this. It remarked that the ‘contri-
bution of an amicus might cover such ground [to seek the assistance of in-
dependent experts on specialized factual matters], but is likely to cover
quite distinct issues (especially of law) and also to approach those issues
from a distinct position.’#! This shift is not unproblematic where amicus

38 Apotex I v. USA, Procedural Order No. 2 on the Participation of a Non-Disputing
Party, 11 October 2011, para. 23 [Emphasis in original]. The tribunal stressed that
‘the requirement of a different expertise, experience or perspective from that of the
Disputing Parties ought to be construed broadly, so as to allow the Tribunal access
to the widest possible range of views. By ensuring that all angles on, and all inter-
ests in, a given dispute are properly canvassed, the arbitral process itself is thereby
strengthened.’ 7d., para. 22.

39 E.g. Bear Creek Mining v. Peru, where the tribunal granted leave to the amicus cu-
riae request from the NGO DHUMA and Dr. Lopez, because the NGO was a di-
rect witness to the conflict between the local indigenous Aymara communities and
the claimant which led to the revocation of the mining concession forming the
heart of the damages claims of the claimant, see Bear Creek Mining Corporation
v. Repulic of Peru (hereinafter: Bear Creek Mining v. Peru), ICSID Case No.
ARB/14/21, Procedural Order No. 5, 21 July 2016, para. 44 (‘[T]he information
supplied ... is sufficient to show that DHUMA has information and experience
specific to the background and development of the Santa Ana Project which may
contribute a new perspective.’).

40 See C. Moyer, The role of “amicus curiae” in the Inter-American Court of Human
Rights, in: la corte interamericana de derechos humanos, estudios y documentos,
1999, p. 133 (‘[T]here is no doubt that the amicus brief has been a valuable aid to
the Court during its early years when it has been served by a very small staff and
has not had access to a first-rate legal library.”).

41 UPS v. Canada, Decision of the tribunal on petitions for intervention and partici-
pation as amici curiae, 17 October 2001, p. 25, para. 62.
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curiae briefs are accepted because of their informative value. The question
arises how international courts and tribunal can assess the value and verac-
ity of briefs, especially from amici with a concrete agenda. A submission
from such an entity may be selective towards the preferred outcome,
which may not be noticed by an international court if its resources are too
limited to thoroughly scrutinize the submissions and carry out background
checks with respect to hidden agendas of the amicus curiae, including
connections with a party. Courts have been rather oblivious to these risks,
even though they can be managed with disclosure requirements (see Chap-
ter 7).

II. Interest-based amicus curiae

The second function comprises amici curiae that are admitted before an
international court or tribunal to defend or (re)present an interest. Such an
interest may be public or private. For the purpose of this book, a public
interest is an interest that extends beyond the interest of one or a set of de-
fined entities on a local, national or global level.*2 A private interest is un-
derstood as any interest which belongs to one person or a defined group of
persons.*

42 M. Gruner, Accounting for the public interest in international arbitration: the need
for procedural and structural reform, 41 Columbia Journal of Transnational Law
(2003), pp. 929-932 (It is a ‘set of values and norms that serve as ends towards
which a community strives.’). For a narrower definition, see M. Benzing, Commu-
nity interests in the procedure of international courts and tribunals, 5 The Law
and Practice of International Courts and Tribunals (2006), p. 371 (‘Community in-
terests...are those which transcend the interest of individual states and protect
public goods of the international community as a whole or a group of states.”).

43 Reasons why a person may wish to bring a private interest to an international
court’s attention include: lack of a formalized right to defend an affected interest
before the court; holding of an interest similar to the interest that is adjudicated
and a concern that the decision may be considered persuasive in subsequent pro-
ceeding. See also B. Hess/A. Wiik, Affected individuals in proceedings before the
ICJ, the ITLOS and the ECHR, in: H. Hestermeyer et al. (Eds.), Coexistence, co-
operation and solidarity — liber amicorum Riidiger Wolfirum, Leiden 2012, pp.
1639-1660.
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1. International Court of Justice and International Tribunal for the Law of
the Sea

Neither the ICJ nor the ITLOS have allowed for interest-based amicus cu-
rige participation in contentious proceedings. Their applicable laws fore-
see the consideration of the interests of non-parties only with regard to in-
tervention and, under specific circumstances, with regard to international
organizations (see Section C). ICJ case law shows that the ICJ has been
unreceptive to interest-based non-party participation outside the rules on
intervention including in situations where the rules on intervention are not
applicable because the interests of individuals or private entities are direct-
ly affected by the outcome of the case (see Chapter 2).** Recent cases
show that the ICJ continues to expect states to espouse the interests of
their nationals.*3

In advisory proceedings, the ICJ has created two specific constellations
of interest-based amicus curiae in its advisory practice for entities not
mentioned in Article 66(2) ICJ Statute: where its advisory jurisdiction
serves as an appeal mechanism to an international administrative tribunal
in employment disputes between an international organization and its (for-
mer) employee and for state-like entities whose position is at the heart of
the advisory question. The ICJ does not seem willing to expand its prac-
tice beyond these two exceptions. In particular, it does not accept written
statements defending a public or communal interest beyond the confines
of the existing rules.

44 See Trial of Pakistani Prisoners of War case (Pakistan v. India), Letter No. 57
(The Minister for Foreign Affairs of Afghanistan to the President of the Court),
Part IV: Correspondence, ICJ Rep. 1973, pp. 167-171; Letters No. 67 (The Regis-
trar to the Minister for Foreign Affairs of Afghanistan), Part IV: Correspondence,
ICJ Rep. 1973, pp. 167-171, 174-175 and Order of 15 December 1973 (Removal
from List), ICJ Rep. 1973, pp. 347-348.

45 See Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening),
Judgment, 3 February 2012, p. 99; Jurisdiction and Enforcement of Judgments in
Civil and Commercial Matters (Belgium v. Switzerland), Order of 5 April 2011
(Removal from List), ICJ Rep. 2011, p. 341. Re the facts of the case, see B. van
het Kaar/G. Kaplan, Airline dispute lands in ICJ: a commentary on the Swissair/
Sabena case, at: http://www.haguejusticeportal.net/Docs/Commentaries%20PDF/
Commentary Sabena EN.pdf (last visited: 28.9.2017).
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2. European Court of Human Rights

The ECtHR’s amicus curiae practice has traditionally been interest-based.
The court has a broad understanding of interest-based amicus curiae. It
grants leave to amicus curiae to present direct and indirect, private and
public interests, as long as it finds the participation to be ‘in the interest of
the proper administration of justice’ pursuant to Article 36(2) ECHR.4¢
Private-interest amici curiae include persons with a legal interest that
will directly be affected by the court’s decision, because they were the op-
posing party to the applicant in the domestic proceedings to which the ap-
plication before the ECtHR relates (‘indirect respondent’)*” or, because
the legality of a treaty to which they are a party is at issue.* This category
is particularly relevant in the ECtHR where the winning party from the na-
tional court proceedings is not a party to the proceedings before the EC-
tHR, even though its interests will likely be directly affected by the judg-
ment.* For instance, in Hannover v. Germany, the court granted leave to
the publisher of the German magazine that had printed photographs of
Caroline von Hannover and her family in private moments. Von Hannover
argued that the German judgment permitting publication of the pictures in-

46 See A. Lester, Amici curiae: third-party interventions before the European Court
of Human Rights, in: F. Matscher/Herbert Petzold (Eds.), Protecting human rights:
the European dimension — studies in honour of Gérard J. Wiarda, Cologne 1988,
pp. 342-343 (‘Mere demonstration by a potential intervener of an interest in the
outcome of the proceedings will not suffice. The President must be satisfied that
the intervention is likely to assist the Court in the carrying out of its task.”).

47 Mahoney defines the term as ‘someone connected with the particular facts and
whose related legal interests are liable to be directly and adversely affected by the
judgment, but who is not in the position of having his viewpoint adequately put by
the respondent Government.” See P. Mahoney, supra note 20, p. 151.

48 S.A.R.L. du parc d’activites de Blotzheim et la S.C.1. Haselaecker v. France (dec.),
No. 48897/99, 18 March 2003, ECHR 2003-III (Case concerned the extension of
the airport Basel-Mulhouse and the legality of a French-Swiss agreement. Switzer-
land appeared as amicus curiae); Senator Lines GmbH v. Austria, Belgium, Den-
mark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, the Nether-
lands, Portugal, Spain, Sweden and the United Kingdom (dec.) [GC], No.
56672/00, 10 March 2004, ECHR 2004-1V; Danell and others v. Sweden (friendly
settlement), No. 54695/00, 17 January 2006, ECHR 2006-1. See also E. Bergami-
ni, L’intervento amicus curiae: recenti evoluzioni di uno strumento di common law
fra Unione europea e Corte europea dei diritti dell uomo, 42 Diritto communitario
e degli scambi internazionali (2003), pp. 181, 183.

49 For many, Ahrens v. Germany, No. 45071/09, 22 March 2012.
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fringed her rights to respect for her private and family life under Article 8
ECHR. The publisher made factual submissions on the relationship of the
applicant’s family with the media.>® This subcategory further includes am-
ici curiae whose (private) interest arises from their involvement in the
facts of the case’! or who are de facto affected.>? In Cha’are Shalom Ve
Tsedek v. France, the applicant argued that France had violated its rights

50

51

52

Von Hannover v. Germany, No. 59320/00, 24 June 2004, ECHR 2004-VI. Further
examples, Ahrens v. Germany, ECtHR No. 45071/09, 22 March 2012; Godd;i v.
Italy, Judgment, 9 April 1984, ECtHR Series A No.76; Young, James and Webster
v. the United Kingdom, Judgment, 13 August 1981, ECtHR Series A No. 44;
Feldek v. Slovakia, No. 29032/95 12 July 2001, ECHR 2001-VIII; Hatton and oth-
ers v. United Kingdom, No. 36022/97, 2 October 2001 and [GC], 8 July 2003,
ECHR 2003-VIII (Comments by British Airways, the main user of Heathrow Air-
port on the importance of night flights in a case brought by locals against the air-
port’s noise levels.); Taskin and others v. Turkey, No. 46117/99, 10 November
2004, ECHR 2004-X (Case concerned a request for the annulment of a mining
concession by ten locals. Factual submission on the gold mine by the concession
holder); Py v. France, No. 66289/01, 11 January 2005, ECHR 2005-1; Vrioni and
others v. Albania, No. 2141/03, 24 March 2009; Zhigalev v. Russia, No. 54891/00,
6 July 2006; Eskinazi and Chelouche v. Turkey (dec.), No. 14600/05, 6 December
2005, ECHR 2005-XIII; E.O. and V.P. v. Slovakia, Nos. 56193/00 and 57581/00,
27 April 2004; Neulinger and Shuruk v. Switzerland, ECtHR No. 41615/07, 8 Jan-
vary 2009; Peta Deutschland v. Germany, No. 43481/09, 8 November 2012;
Schneider v. Germany, No. 17080/07, 15 September 2011; von Hannover v. Ger-
many (No. 2) [GC], Nos. 40660/08 and 60641/08, 7 February 2012, ECHR 2012.
Holy Synod of the Bulgarian Orthodox Church (Metropolitan Inokentiy) and oth-
ers v. Bulgaria, Nos. 412/03 and 35677/04, 22 January 2009; Joesoebov v. the
Netherlands (dec.), No. 44719/06, 2 November 2010; Sindicatul "Pastorul cel
bun” v. Romania, No. 2330/09, 31 January 2012; Perna v. Italy [GC], No.
48898/99, 6 May 2003, ECHR 2003-V.

llascu and others v. Moldova and Russia (dec.) [GC], No. 48787/99, 4 July 2001;
Suljagi¢ v. Bosnia and Herzegovina, No. 27912/02, 3 November 2009; Kearns v.
France, No. 35991/04, 10 January 2008; Dichand and others v. Austria, No.
29271/95, 26 February 2002; Hokkanen v. Finland, Judgment of 23 September
1994, Series A No. 299-A; Buckley v. the United Kingdom, Judgment of 25
September 1996, Reports 1996-1V; Mangouras v. Spain [GC], No. 12050/04, 28
September 2010, ECHR 2010; Saliyev v. Russia, No. 35016/03, 21 October 2010;
Ocalan v. Turkey [GC], No. 46221/99, 12 May 2005, ECHR 2005-1V; Haas v.
Switzerland, No. 31322/07, 20 January 2011, ECHR 2011; Peta Deutschland v.
Germany, ECtHR No. 43481/09, 8 November 2012; Koua Poirrez v. France, No.
40892/98, 30 September 2003, ECHR 2003-X; Geotech Kancev GmbH v. Ger-
many, No. 23646/09, 26 July 2016; Lambert and others v. France [GC], No.
46043/14, 5 June 2015; Vasiliauskas v. Lithuania [GC], No. 35343/05, 20 October
2015 (Russian government in case concerning genocide conviction of former secu-

141

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Part I The ‘international’ amicus curiae

under Article 9 ECHR for refusing to grant the approval necessary to ac-
cess slaughterhouses to perform ritual slaughter pursuant to the ultra-or-
thodox religious requirements of the applicant’s members. The court per-
mitted the Chief Rabbi of France and the organisation ACIP, at the time
the only Jewish Association with the permission requested, to appear as
amici curiae. Both amici were heavily involved in the case and considered
themselves potentially affected by the outcome.>? It is necessary to stress
already at this point that private interest-based amicus curiae participation
is purely protective. The court does not adjudicate upon the rights or inter-
ests defended by the amici. It admits these amici curiae to alert it of rights
that might conflict with the applicant’s claims or may otherwise be affect-
ed by its judgment in order to avoid accidentally prejudicing them (see
Chapters 6 and 7).54

The ECtHR has granted leave to governments, religious groups, trade
or other professional unions, and individuals who are not directly affected
in their legal position by its judgment, but who might be affected by legis-
lative or administrative changes enacted by the respondent state to comply
with the judgment.>> The ECtHR also allows other state parties to the

rity agent for operations against partisan movements in then Lithuanian Soviet So-
cialist Republic). This category also includes victims and the relatives of the appli-
cant’s victims, primarily in proceedings arising out of domestic criminal proceed-
ings. See Gdfgen v. Germany, No. 22978/05, 30 June 2008 and [GC], No.
22978/05, 1 June 2010, ECHR 2010.

53 Cha’are Shalom Ve Tsedek v. France [GC], No. 27417/95, 27 June 2000, ECHR
2000-VII.

54 M.G. v. Germany (dec.), No. 11103/03, 16 September 2004. But see the rejection
of the request for leave from the Evkaf Administration, a religious trust claiming
to own some of the properties claimed by the applicant in Lordos and others v.
Turkey, No. 15973/90, 2 November 2010. See also Brumdrescu v. Romania (Arti-
cle 41) (just satisfaction) [GC], No. 28342/95, 23 January 2001, ECHR 2001-1.

55 Herrmann v. Germany, No. 9300/07, 20 January 2011 and [GC], 26 June 2012;
Independent News and Media and Independent Newspapers Ireland Limited v. Ire-
land, No. 55120/00, 16 June 2005, ECHR 2005-V; Bayatyan v. Armenia [GC], No.
23459/03, 7 July 2011, ECHR 2011 (European Association of Jehovah’s Christian
Witnesses on the position of the organisation on the use of arms and their situation
in Armenia); Heinisch v. Germany, No. 28274/08, 21 July 2011, ECHR 2011
(ver.di, a German trade union, on the organisation of institutional care for the el-
derly in Germany and working conditions of employees in this sector);
Goudswaard-Van der Lans v. the Netherlands (dec.), No. 75255/01, 22 September
2005, ECHR 2005-XI; SAS v. France [GC], No. 43835/11, 1 July 2014 (Belgium
defending the full-face veil ban given that itself had issued a similar ban).
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ECHR to argue for a certain interpretation of the ECHR, which may, at
some point, become relevant as persuasive case law.>°

The ECtHR also has developed a strong public interest-based amicus
curiae practice. It has invited and received submissions from governments
and civil society representatives — often representing clashing values — in
cases involving ethically and socially controversial issues (see Chapter 5,
Section B).

The public interest amici curiae often lobby for changes in the court’s
case law. Briefs address earlier decisions, point to gaps, negative and posi-
tive effects of the jurisprudence and highlight the impact a certain inter-
pretation of the ECHR will have. If well executed, such ‘feedback’ sub-
missions allow for some form of direct communication and dialogue be-
tween the court and (parts of) the public and enable it to see if decisions
have had the intended effect — or correct them if not. A review of accepted
submissions indicates that the court tends to admit only amici curiae with
some expertise on the relevant issues.’’ This requirement points to a

56 Inthe late 1980, in Glasenapp v. Germany, Judgment, 28 August 1986, ECtHR Se-
ries A No. 104 and in Kosiek v. Germany, Judgment, 28 August 1986, ECtHR Se-
ries A No. 105, the ECtHR rejected a request by amici curiae that sought to im-
pede the creation of a certain precedent, because it was not aimed at solving the
case before it. See also O. De Schutter, supra note 26, p. 391. Ruiz-Mateos v.
Spain, Judgment of 23 June 1993, Series A No. 262; AB Kurt Kellermann v. Swe-
den, No. 41579/98, 26 October 2004; Association SOS Attentats and De Boéry v.
France [GC], No. 76642/01, 4 October 2006, ECHR 2006-X1V; Scordino v. Italy
(No. 1) [GC], No. 36813/97, 29 March 2006, ECHR 2006-V; Ramzy v. the Nether-
lands (dec.), No. 25424/05, 27 May 2008; Saadi v. Italy [GC], No. 37201/06, 28
February 2008, ECHR 2008; TV Vest AS and Rogaland Pensjonistparti v. Norway,
No. 21132/05, 11 December 2008; Burden v. the United Kingdom [GC], No.
13378/05, 29 April 2008; A. v. the Netherlands, No. 4900/06, 20 July 2010 (Sever-
al states argued for a more deportation-friendly interpretation); M.S.S. v. Belgium
and Greece [GC], No. 30696/09, 21 January 2011, ECHR 2011 (The Netherlands
and the United Kingdom arguing in defence of the EU’s Dublin system for asylum
matters); S.H. and others v. Austria [GC], No. 57813/00, 3 November 2011,
ECHR 2011; Lautsi and others v. Italy [GC], No. 30814/06, 18 March 2011,
ECHR 2011; Schatschaschwili v. Germany [GC], No. 9154/10, 15 December
2015.

57 The court has received submissions from organizations focusing on a particular
public interest or the defence of the human rights of a particular group. They in-
clude the European Roma Rights Centre in cases involving the violation of human
rights of Roma people and the mental health NGO MIND in cases concerning
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strong nexus between information-based and public interest-based amicus
curiae.®

3. Inter-American Court of Human Rights

Only in 2008, in Kimel v. Argentina and Castarieda Gutman v. Mexico, the
IACtHR for the first time explicitly elaborated on its concept of amicus
curiae upon a challenge by Argentina to a submission from the Civil
Rights Association. It first rejected the concept of a private interest-based
amicus curiae by determining that amici curiae were ‘not involved in the
controversy but provide the Court with arguments or views which may
serve as evidence regarding the matters of law under the consideration of
the Court,” a requirement now included in the definition of Article 2(3)
TACtHR Rules.>® While this embraces an information-based function of

mentally disabled people. Chapman and others v. the United Kingdom [GC], Nos.
27238/95, 24882/94, 24876/94, 25289/94, 18 January 2001, ECHR 2001-I; Jane
Smith v. the United Kingdom [GC], No. 25154/94, 18 January 2001; Nachova and
others v. Bulgaria, Nos. 43577/98 and 43579/98, 1% section, 26 February 2004;
Tanase and others v. Romania (striking out), No. 62954/00, 26 May 2009; Ashing-
dane v. the United Kingdom, Judgment of 28 May 1985, Series A No. 93; Munjaz
v. the United Kingdom, No. 2913/06, 17 July 2012; X. v. France, Judgment of 31
March 1992, Series A No. 234-C; Sylvester v. Austria, Nos. 36812/97 and
40104/98, 24 April 2003; Shelley v. the United Kingdom (dec.), No. 23800/06, 4
January 2008; M.W. v. the United Kingdom (dec.), No. 11313/02, 23 June 2009;
Carson and others v. the United Kingdom [GC], No. 42184/05, 16 March 2010,
ECHR 2010; Schalk and Kopf v. Austria, No. 30141/04, 24 June 2010, ECHR
2010; Axel Springer AG v. Germany [GC], No. 39954/08, 7 February 2012; .G.
and others v. Slovakia, No. 15966/04, 13 November 2012; Kedzior v. Poland, No.
45026/07, 16 October 2012; Kiyutin v. Russia, No. 2700/10, 10 March 2011.

58 Greens and M.T. v. the United Kingdom, Nos. 60041/08 and 60054/08, 23 Novem-
ber 2010, ECHR 2010; MGN Limited v. the United Kingdom, No. 39401/04, 18
January 2011; Mosley v. the United Kingdom, No. 48009/08, 10 May 2011.

59 Kimel v. Argentina, Judgment of 2 May 2008 (Merits, Reparations and Costs),
IACtHR Series C No. 177, para. 16 [Emphasis added]. The exclusion of particular
interests may be because the court possesses several distinct mechanisms for the
recognition of certain non-party interests. These mechanisms include the screening
and preparation of cases by the Inter-American Commission on Human Rights,
which can invite affected parties, victims and interest groups to join its legal team
before the IACtHR. See, for example, Velasquez Rodriguez v. Honduras, Judgment
of 29 July 1988 (Merits), IACtHR Series C No. 4. See also T. Buergenthal, Inter-
national human rights in a nutshell, 4" Ed., St. Paul 1999, p. 254. Further, the
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amicus curiae, the court also acknowledged a secondary, public interest-
based function of amicus curiae by stating that:

On the other hand, the Court emphasizes that the issues submitted to its con-
sideration are in the public interest or have such relevance that they require
careful deliberation regarding the arguments publicly considered. Hence, ami-
ci curiai briefs are an important element for the strengthening of the Inter-
American System of Human Rights, as they reflect the views of members of
society who contribute to the debate and enlarge the evidence available to the
Court.®

The court’s openness to public interest-based amici curiae is illustrated
also by its public call for amicus curiae submissions from different entities
and the public society in general through its website.%! The IACtHR’s re-
luctance to assign a private interest-based function to amici curiae has led
it to hear on an ad hoc basis people directly affected by its judgment, but
not as amicus curiae.9? Still, it receives in contentious and advisory pro-
ceedings submissions from institutions, which are active advocates on the
issues in dispute. On occasion, these groups may be indirectly or directly

60

61

62

IACtHR Statute provides a special mechanism for the participation of victims,
their next of kin or accredited representatives in Article 25(1) IACtHR Rules. The
‘alleged victim or their representatives may submit their brief containing plead-
ings, motions, and evidence autonomously and shall continue to act autonomously
throughout the proceedings.” Article 25(2) determines that in the event of several
alleged victims, they shall designate a ‘common intervener’ to represent them in
the case. See M. Pinto, NGOs and the Inter-American Court of Human Rights, in:
T. Treves et al. (Eds.), Civil society, international courts and compliance bodies,
The Hague 2005, p. 52; A. del Vecchio, International courts and tribunals, stand-
ing, in: R. Wolfrum et al. (Eds.), Max Planck Encyclopedia of Public International
Law online, Oxford, para. 17. One exceptional case of interest-based amicus curi-
ae occurred in Acevedo Jaramillo et al. v. Peru, Judgment of 7 February 2006
(Preliminary Objections, Merits, Reparations and Costs), JACtHR Series C No.
144, pp. 7, 10, 38-39, 43, 95-96, paras. 42-44, 62, 196-197.

Caso Kimel v. Argentina, Judgment of 2 May 2008, IACtHR Series C No. 177,
para. 16, pp. 4-5; Caso Castaiieda Gutman v. Estados Unidos Mexicanos, Judg-
ment of 6 August 2008, IACtHR Series C No. 184, para. 14, p. 5.

Articulo 55 de la Convencion Americana Sobre Derechos Humanos, Advisory
Opinion No. OC-20/09, 29 September 2009, IACtHR Series A No. 20, pp. 28-32.
Atalo Riffo y nifias v. Chile, Judgment of 4 February 2012, IACtHR Series C. No.
239. The court decided to hear the testimony of three minors in a case concerning
their mother’s loss of custody and their removal from the family home due to her
sexual orientation. The children’s father request for his and his daughters’ direct
participation as interveners was denied and he was not allowed to present substan-
tive arguments or evidence as amicus curiae.
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affected by the court’s judgment.%® But this is not the reason for their ad-
mission.

4. WTO Appellate Body and panels

The WTO adjudicating bodies have not expressly assigned a public-inter-
est function to amicus curiae. They have on several occasions received
submissions from NGOs purporting to represent a public interest or from
business and industry groups defending a commercial interest. The panels
and the Appellate Body have developed as the decisive admission criteri-
on that submissions should be useful for the decision-making in the case,
which can be understood to allow for interest-based briefs. Panels’ and the
Appellate Body’s admission practice indicates a preference for briefs sup-
porting specific commercial over general (and potentially more diffuse)

63 See Compulsory Membership in an Association Prescribed by Law for the Prac-
tice of Journalism (Articles 13 and 29 American Convention on Human Rights),
Advisory Opinion No. OC-5/85 of 13 November 1985, IACtHR Series A No. 5,
pp. 6-9; Enforceability of the right to reply or correction (Articles 14(1), 1(1) and
(2) American Convention on Human Rights), Advisory Opinion OC-7/85 of 29
August 1986, IACtHR Series A No. 7, p. 9; Caso de las Hermanas Serrano Cruz
v. El Salvador, Judgment of 23 November 2004 (Preliminary objections), IACtHR
Series C, No. 118, paras. 32-35 (Forced disappearances case, submission by Aso-
ciacion Abuelas de Plaza de Mayo); Case Yatama v. Nicaragua (Preliminary ob-
jections, Merits, Reparations and Costs), Judgment, 23 June 2005, IACtHR Series
C No. 127, paras. 17, 34, 38, 42, 120; Radilla Pacheco v. Mexico, Judgment of 23
November 2009 (Preliminary objections, Merits, Reparations and Costs), IACtHR
Series C No. 209; Garibaldi v. Brazil, Judgment of 23 September 2009 (Prelimi-
nary objections, Merits, Reparations and Costs), IACtHR Series C No. 203;
Fernandez Ortega et al. v. Mexico, Judgment of 30 August 2010 (Preliminary ob-
jections, Merits, Reparations and Costs), IACtHR Series C No. 215; Gomes Lund
et al. (“Guerrilha do Araguaia”) v. Brazil, Judgment of 24 November 2010 (Pre-
liminary Objections, Merits, Reparations and Costs), IACtHR Series C No. 219;
The Mayagna (Sumo) Awas Tingni Community v. Nicaragua, IACtHR Series C
No. 79, paras. 38, 41-42, pp. 7-8; Duque v. Colombia, Judgment of 26 February
2016 (Preliminary objections, Merits, Reparations and Costs), IACtHR Series C
No. 310; Flor Freire v. Colombia, Judgment of 31 August 2016 (Preliminary ob-
jections, Merits, Reparations and Costs), IACtHR Series C No. 315. For an analy-
sis of this case, see P. Macklem/E. Morgan, Indigenous rights in the Inter-Ameri-
can system: the amicus brief of the Assembly of First Nations in Awas Tingni v.
Republic of Nicaragua, 22 Human Rights Quarterly (2000), p. 570.
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public interests.®* The panel in Australia—Salmon admitted an amicus cu-
riae submission from ‘concerned fishermen and processors from South
Australia.’® In EC-Asbestos, the Appellate Body received applications
for amicus curiae submissions from a large number of asbestos industry
organizations and asbestos producers.®® And in Australia—Apples, the pan-
el accepted an unsolicited letter from Apple and Pear Australia Ltd, an
Australian industry organization representing the interests of commercial
apple and pear growers in Australia.¢’

64

65

66

67

European Communities — Export Subsidies on Sugar (hereinafter: EC—Sugar), Re-
port of the Appellate Body, adopted on 19 May 2005, WT/DS265/AB/R, WT/
DS266/AB/R, WT/DS283/AB/R; US—Countervailing Measures on Certain EC
Products, Report of the Appellate Body, adopted on 8 January 2003, WT/
DS212/AB/R; EC—Bed Linen, Report of the Panel, adopted on 12 March 2001,
WT/DS141/R. In US—Section 110 (5) Copyright Act, the panel received a copy of a
letter to the US Trade Representative by a law firm representing the American So-
ciety of Composers, Authors and Publishers (‘ASCAP’) which was affected by the
dispute. The panel accepted the brief but decided not to rely on it for its findings
because it ‘essentially duplicated information already submitted by the parties’.
See US—Section 110(5) Copyright Act, Report of the Panel, adopted on 27 July
2000, WT/DS160/R.

Australia—Salmon (Art. 21.5), Report of the Panel, adopted on 18 February 2000,
WT/DS18/RW.

As noted, all applications for grant of leave to file an amicus brief were ultimately
rejected for formal deficiencies. EC-Asbestos, Report of the Appellate Body,
adopted on 5 April 2001, WT/DS135/AB/R, FN 30-33. Similarly, in US-Lead and
Bismuth 11, the Appellate Body received a written submission from the industry
association American Iron and Steel Institute and the Specialty Steel Industry of
North America representing the interests of steel manufacturers. US-Lead and
Bismuth II, Report of the Appellate Body, adopted on 7 June 2000, WT/
DS138/AB/R, para. 42.

Australia—Measures Affecting the Importation of Apples from New Zealand (here-
inafter: Australia—Apples), Report of the Panel, adopted on 17 December 2010,
WT/DS367/R. See also United States — Measures Affecting the Production and
Sale of Clove Cigarettes (hereinafter: US—Clove Cigarettes), Report of the Appel-
late Body, adopted on 24 April 2012, WT/DS406/AB/R, p. 4, para. 10 (Rejection
of two amicus curiae briefs one of which stemmed from a group of anti-tobacco
lobbying organizations).
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5. Investor-state arbitration

Rules governing amicus curiae participation determine that tribunals
should consider in their decision whether to grant leave to amici curiae if
the applicant has a significant interest in the subject-matter of the arbitra-
tion. In Apotex I, the tribunal reasoned that this required that ‘the rights or
principles [the amicus] may represent or defend might be directly or indi-
rectly affected by the specific ... issue on which it intends to make submis-
sions, or indeed by the outcome of the overall proceedings.’%® Case law
shows that investment tribunals often admit amici curiae to present on a
public interest. In Biwater v. Tanzania, the tribunal, having examined the
amicus curiae petitioners’ profiles, found that ‘given the particular qualifi-
cations of the Petitioners, ... it is envisaged that the Petitioners will ad-
dress broad policy issues concerning sustainable development, environ-
ment, human rights, and governmental policy.®® The emphasis on public
interest amici curiae is not surprising, as the rationale for the admission of
amici curiae in the first place was to respond to the public interest that
arose from the subject matter of the dispute (see Chapter 3). This require-
ment has been maintained since, and amici curiae purporting to be con-
nected to those who will bear the consequences of a decision are usually
admitted (see Chapter 5). This concerns in particular cases involving pub-
lic commodities, such as access to water, the protection of the environ-
ment, human, or indigenous rights. The public interests these amicus curi-
ae represent predominantly relate to local and national public interests.
These are increasingly internationalized as displayed in the increasing
number of joint submissions from national and international NGOs com-
bining international legal arguments with contextual background informa-
tion on the affected local area or the national debates held on the issue in

68 Apotex I v. USA, Procedural Order No. 2 on the Participation of a Non-Disputing
Party, 11 October 2011, para. 28.

69 Biwater v. Tanzania, Procedural Order No. 5, 2 February 2007, ICSID Case No.
ARB/05/22, para 64.
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dispute.’® Some tribunals have also considered as a relevant interest that
the award will affect how similar cases are dealt with.”!

Tribunals further have granted leave to amici curiae with a more direct
interest in the outcome of the arbitration. In Glamis v. USA, the tribunal
admitted an amicus curiae brief from the National Mining Association, a
national not-for-profit organization that represented the interests of the
mining industry in the US. The brief addressed the possible negative ef-
fects for mining investors of regulatory uncertainty in US mining laws and
the ‘de facto bans on the open-pit mining of valuable mineral resources
through reclamation requirements inconsistent with accepted and econom-
ically feasible best practices.’’? Further, the Quechan Indian Nation out-
lined its (affected) rights connected to the land where the mines were built,
and emphasized its vulnerability to the substantive outcome of the case.”
The Tribunal decided to accept all of the amicus curiae submissions, in-
cluding some more general public interest-based amicus curiae briefs, not-
ing the ‘public and remedial purposes of non-disputing [party] submis-
sions.”™ A directly interested amicus curiae was admitted by the tribunal

70 E.g. Pac Rim v. El Salvador, Submission of amicus curiae brief by CIEL et al., 20
May 2011, at: http://www.ciel.org/Publications/PAC_RIM_Amicus 20Mayl1 En
g.pdf; Biwater v. Tanzania, Amicus curiae submission of Lawyers Environmental
Action Team, Legal and Human Rights Centre, Tanzanian Gender Networking
Programme, CIEL, IISD, 16 March 2007, ICSID Case No. ARB/05/22, at: http://w
ww.ciel.org/Publications/Biwater Amicus 26March.pdf (both last visited:
28.9.2017); Bear Creek Mining v. Peru, Amicus curiae request for leave dated 9
June 2016 from the Peruvian NGO Derechos Humanos y Medio Ambiente and Dr.
Carlos Lopez PhD, Senior Legal Adviser to the International Commission of Ju-
rists, Geneva, ICSID Case No. ARB/14/21.

71 Suez/Vivendi v. Argentina, Order in Response to a Petition by Five Non-Govern-
mental Organizations for Permission to Make an Amicus Curiae Submission, 12
February 2007, ICSID Case No. ARB/03/19, para. 18 (‘[Blecause of the high
stakes in this arbitration and the wide publicity of ICSID awards, one cannot rule
out that the forthcoming decision may have some influence on how governments
and foreign investor operators of the water industry approach concessions and in-
teract when faced with difficulties.”). Opposing such a notion, Claimant in Bear
Creek Mining v. Peru, Procedural Order No. 5, 21 July 2016, ICSID Case No.
ARB/14/21, para. 19.

72 Glamis v. USA, Application for Leave to File a Non-Disputing Party Submission
by the National Mining Association, 13 October 2006, p. 3.

73 Glamis v. USA, Application for Leave by the Quechan Indian Nation, 19 August
2005.

74 Glamis v. USA, Award, 8 June 2009, para. 286.
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in Infinito Gold v. Costa Rica. The tribunal granted leave to the environ-
mental NGO APREFLOFAS. The NGO had been the plaintiff in the do-
mestic proceedings before an administrative appeals court that revoked In-
finito Gold’s exploitation concession and gave rise to the arbitration. In its
order granting leave, the tribunal highlighted that because ‘claimant now
impugns the judgment that APREFLOFAS obtained is contrary to interna-
tional law ... APREFLOFAS can thus be deemed to have an interest in en-
suring that this Tribunal has all the information necessary to its decision-
making.””>

The European Commission has carved out a special form of interest
representation. It has actively sought to participate in investor-state arbi-
trations involving EU law — so far in approximately 25 cases (see Annex
1).7¢ In doing so, it not merely seeks to impart information as an expert on
EU law, but acts as a watchdog over the adherence to and implementation
of EU law, as first exemplified in Micula v. Romania.”” In Electrabel v.
Hungary, the tribunal acknowledged that the European Commission had

75 Infinito Gold v. Costa Rica, Procedural Order No. 2, 1 June 2016, ICSID Case No.
ARB/14/5, para. 36.

76 Since 2012, more than 25 investor-state arbitrations have been initiated under the
Energy Charter Treaty by EU nationals against several EU member states, in par-
ticular against Spain and the Czech Republic, over claims for indirect expropria-
tion and violation of the guarantee of fair and equitable treatment after the coun-
tries issued measures that reduced financial incentives to invest in the renewable
energies sector. Spain in 2004 had established a special subsidies regime to boost
its electric energy sector by Royal Decree No. 436/2004. Due to the financial cri-
sis, several measures were revoked, and in 2014, the advantageous tariff and remu-
neration system was replaced. See also O. Gerlich, supra note 20, p. 264.

77 Micula v. Romania concerned the legality of a repeal of tax incentive measures for
certain Swedish investments in Romania. The repeal was in part to comply with
EU state aid rules in order to fulfil the requirements of the EU’s Common Position
on Romania’s compliance with the EU accession criteria. The EC participated in
the arbitration as amicus curiae. It argued in its brief that the Sweden-Romania
BIT should be interpreted in accordance with EU law. Otherwise, the award would
not be enforceable in the EU. The tribunal (unfortunately) left open the issue of
interaction of EU law and the BIT when it found for the investors and ordered Ro-
mania to pay EUR 82 million in damages for violation of the fair and equitable
treatment standard. In January 2014, the EC informed Romania that any imple-
mentation of the award would amount to new state aid and would have to be noti-
fied to it. Romania informed the EC that the award had been partially complied
with by offsetting some of the damages against the investors’ tax debts. On 26
May 2014, the EU notified Romania that it had issued a suspension injunction,
which obliged it to not enforce the award. In October 2014, it launched a formal
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‘much more than “a significant interest” in these arbitration proceedings’
lamenting that the EC ‘could not play a more active role as a non-disput-
ing party in [the] arbitration.’”®

While these cases signal a shift towards amici curiae pursuing more

particular (public) interests, amici curiae presenting a purely commercial
interest are rejected (see Chapter 5). Further, amici curiae rarely are as-
signed a pure interest-based function. Their submissions are coupled with
an information-based function. The claimant’s argument in the course of
the request for leave proceedings in Biwater v. Tanzania is exemplary:

The [amicus curiae] petitioners should only be accorded amicus status if the
issues they raise and the interests they represent will contribute information
and insight in relation to the determinations that are necessary for the Arbitral
Tribunal to make in order to resolve this dispute.””

This ensures that amicus curiae participation remains incidental to pend-
ing proceedings.

78

79

investigation under Article 108(2) TFEU. See loan Micula, Viorel Micula and oth-
ers v. Romania (hereinafter: Micula v. Romania), Award, 11 December 2013,
ICSID Case No. ARB/05/20, para. 36; EC, State aid SA.38517(2014/C) (ex
2014/NN) — Romania, Implementation of Arbitral Award Micula v. Romania of 11
December 2011, 1 October 2014, C(2014) 6848 final. See also C. Tietje/C. Wack-
ernagel, Outlawing compliance? — The enforcement of intra-EU investment
awards and EU state aid law, Policy Papers on Transnational Economic Law No.
14 (June 2014). The EC has also intervened as amicus curiae in district and appel-
late court proceedings initiated by Romania to halt the enforcement of the award.
See Micula et al. v. the Government of Romania, No. 1:2015mc00107, Document
66 (S.D.N.Y. 2015); loan Micula, European Food S.A., S.C. Starmill S.R.L., Multi-
pack S.R.L. v. the Government of Romania, Brief for Amicus Curiae [by] the Com-
mission of the European Union in Support of Defendant-Appellant, 4 February
2016 (2nd Cir. 2016). See also H. Wehland, The enforcement of intra-EU BIT
awards: Micula v. Romania and beyond, 17 Journal of World Investment and
Trade (2016), pp. 942-963.

Electrabel v. Hungary, Decision on Jurisdiction, Applicable Law and Liability, 30
November 2012, ICSID Case No. ARB/07/09, para. 4.92.

Biwater v. Tanzania, and Procedural Order No. 5, 2 February 2007, ICSID Case
No. ARB/05/22, para. 31. See also Biwater v. Tanzania, Award, 24 July 2008,
ICSID Case No. ARB/05/22, para. 366 (‘In this case, given the particular qualifi-
cations of the Petitioners, and the basis for their intervention as articulated in the
Petition, it was envisaged that the Petitioners would address broad policy issues
concerning sustainable development, environment, human rights and governmen-
tal policy.”).
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6. Comparative analysis

It is noticeable that interest-based amici curiae play a more significant role
in courts with no or very limited rules on intervention.® The ECHR for
instance only establishes a right of intervention for the national state of the
applicant, see Article 36(1) ECHR.8! Private-interest amici curiae are used
by the court as a means to ensure some form of due process. The IACtHR
has a strong public interest-based amicus curiae practice in contentious
and in advisory proceedings, but it rejects the idea of private interest-
based amici curiae. Article 25 IACtHR Rules establishes a special partici-
pation mechanism for alleged victims or their specially appointed repre-
sentatives. In investment arbitration, there is a strong focus on public
interest-based amici curiae. This is likely a result of the reliance on public
interest considerations to justify the general admission of amicus curiae.
The WTO takes a different position. It favours amici curiae that defend
concrete trade and business interests. This approach accords with the his-
torical focus of the WTO on trade liberalization and facilitation.

There is no clear case law on the preferred public interest with the ex-
ception of investment tribunals (see Chapter 5). No international court or
tribunal has elaborated any requirements concerning the nature of the pub-
lic interest to be represented.

III. Systemic amicus curiae

The systemic amicus curiae describes instances where amici curiae are
admitted to the proceedings to remedy certain (perceived) deficiencies of
an international court or tribunal relating to its structure or set-up.

Amicus curiae participation to alleviate systemic concerns is rare in in-
ternational dispute settlement. One example is the ICJ’s admission of writ-
ten submissions by officials employed by an international organization in
review proceedings to overcome the lack of standing of individuals and
grant some form of due process and access to justice (see Chapter 5). Fur-

80 See G. Umbricht, supra note 10, p. 784 (‘The gap between individuals who are al-
lowed to participate in procedures and individuals who are affected by the relevant
decision is wider at an international level than it is at a national level.”).

81 E.g. M.G. v. Germany (dec.), ECtHR No. 11103/03, 16 September 2004; A. v the
United Kingdom, No. 35373/97, 17 December 2002, ECHR 2002-X.
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ther, investment tribunals have cited transparency and legitimacy concerns
as a reason for the admission of amicus curiae submissions.’? In Methanex
v. USA, the tribunal noted that

the Chapter 11 arbitral process could benefit from being perceived as more
open or transparent; or conversely be harmed if seen as unduly secretive. In
this regard, the Tribunal’s willingness to receive amicus submissions might
support the process in general and this arbitration in particular; whereas a
blanket refusal could do positive harm.3

Similarly, in Suez/InterAguas v. Argentina and in Suez/Vivendi v. Argenti-
na, the ICSID-administered arbitral tribunals found that

[tThe acceptance of amicus submissions would have the additional desirable
consequence of increasing the transparency of investor-state arbitration. Pub-
lic acceptance of the legitimacy of international arbitral processes, particu-
larly when they involve states and matters of public interest, is strengthened
by increased openness and increased knowledge as to how these processes
function. ... Through the participation of appropriate representatives of civil
society in appropriate cases, the public will gain increased understanding of
ICSID processes.®*

82

83

84

See UPS v. Canada, Decision of the Tribunal on Petitions for Intervention and Par-
ticipation as Amici Curiae, 17 October 2001, para. 70; Biwater v. Tanzania, Proce-
dural Order No. 5, 2 February 2007, ICSID Case No. ARB/05/22, para. 50 (‘[T]he
Arbitral Tribunal is of the view that it may benefit from a written submission by
the Petitioners, and that allowing for the making of such submission by these enti-
ties in these proceedings is an important element in the overall discharge of the
Arbitral Tribunal’s mandate, and in securing wider confidence in the arbitral pro-
cess itself.”); Philip Morris Brand Sarl (Switzerland), Philip Morris Products S.A.
(Switzerland) and Abal Hermanos S.A. (Uruguay) v. Oriental Republic of Uruguay
(hereinafter: Philip Morris v. Uruguay), Procedural Order No. 3, 17 February
2015, ICSID Case No. ARB/10/7, para. 28 (‘[ The tribunal] considers that in view
of the public interest involved in this case, granting the Request would support the
transparency of the proceeding and its acceptability by users at large.”).

Legal scholars surmise that the assertion of authority to admit amici curiae may
have been motivated by a wish to alleviate criticism about the lack of transparency
in WTO dispute settlement (see Chapter 2). However, neither panels nor the Ap-
pellate Body have relied on this consideration alone to justify the admission of
amici curiae.

Methanex v. USA, Decision of the Tribunal on Petitions from Third Persons to In-
tervene as ‘Amici Curiae’, 15 January 2001, para. 49.

Suez/Vivendi v. Argentina, Order in Response to a Petition for Transparency and
Participation as Amicus Curiae, 19 May 2005, ICSID Case No. ARB/03/19, para.
22. See also Suez/InterAguas v. Argentina, Order in Response to a Petition for Par-
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The UNCITRAL Rules on Transparency in their Article 4(a) make ‘[t]he
public interest in transparency’ a factor in tribunals’ exercise of discretion.
This concern was voiced by many of the amicus curiae petitioners. In its
request for leave in Methanex v. USA, the 1ISD, for instance, argued that
the tribunal would be perceived as intransparent and private if it chose not
to accept the organization’s amicus curiae brief.835 However, the allevia-

tion of systemic deficiencies is generally only considered a supplemental
benefit.8¢

IV. Analysis

The functions of the international amicus curiae were not defined prior to
the first use of the concept before international courts or tribunals. Thus,
international courts and tribunals had to carve out the concept’s functions.
Only investment tribunals and the TACtHR have openly discussed the
functions of amicus curiae in their proceedings. Despite extensively justi-
fying its admission, WTO Appellate Body and panels have not comment-
ed on the functions of amicus curiae in their case law.

Despite overlaps and similarities, the instrument does not have a gener-
al joint function before international courts and tribunals (1.). Further, its
functions are constantly evolving (2.). This raises the question of limits to
the functions courts can assign to amici curiae (3.).

ticipation as Amicus Curiae, 17 March 2006, ICSID Case No. ARB/03/17, para.
21.

85 Methanex v. USA, Petition to the Arbitral Tribunal Submitted by the International
Institute for Sustainable Development, 25 August 2000, p. 3, paras. 3.7-3.8.

86 In Biwater v. Tanzania, the tribunal seems to have placed greater emphasis on this
factor than other tribunals. The tribunal dismissed the claimant’s argument that the
public interest was not engaged in light of the investor’s termination of the invest-
ment. The tribunal held that even if a public interest was not at stake, ‘the observa-
tion of the tribunal in the Methanex case still applies with force, namely, that “the
acceptance of amicus submissions would have the additional desirable conse-
quence of increasing the transparency of investor state arbitration”.” [Emphasis
and reference omitted]. See Biwater v. Tanzania, Procedural Order No. 5, 2 Febru-
ary 2007, ICSID Case No. ARB/05/22, para. 54.
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1. The myth of ‘the’ international amicus curiae

All international courts and tribunals use amicus curiae as an information
provider. However, there are notable differences as to how courts use in-
formation-based amicus curiae. Information-based amicus curiae partici-
pation ranges from the pure transmission of non-redacted documents to
the presentation of amici curiae’s experiences, views and legal arguments.
Investment tribunals, for instance, expect an amicus curiae to give its own
interpretation of events or to argue a legal issue from its own perspective.
Before the ECtHR, there is a large practice of submissions on the human
rights situations in certain countries that aims to complete the court’s fact
record. These amici curiae are used for their information value, not their
personal opinions.

Further, most international courts and tribunals allow amicus curiae
participation in the public interest, even though only few of them pro-
nounce this function as clearly as investment tribunals and the IACtHR.
Even fewer international courts and tribunals grant leave to amici curiae
to present a private interest. Private interest-based amicus curiae participa-
tion occurs mainly before the ECtHR. WTO panels and, in one case, an
investment tribunal have also received amicus curiae submissions from
business interest groups.

Several academics argue that the instrument should be defined clearly
to create a single ‘international amicus curiae.’® A common, singular
concept of amicus curiae in international dispute settlement has its advan-
tages in respect of clarity of the instrument. However, the creation of a
single international amicus curiae fails to take into account the significant
differences between international courts and tribunals. Their institutional
needs, their functions and their constituencies are very diverse. Further,
the advantage of the current amicus curiae practice is its flexibility. Inter-
national courts and tribunals are free to consider what kind of participation
would be beneficial to their proceedings and tasks, and they can shape the
instrument accordingly. The instrument would lose many of its advantages
if it would be standardised, regardless of the practical difficulties in
achieving such an endeavour in the fragmented landscape of international
dispute settlement.

87 Cf. S. Menétrey, supra note 22, pp. 2-4.
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2. An evolving concept

Amicus curiae has changed significantly in the last fifteen years, both in
terms of regulation and the functions assigned to it. For instance, the EC-
tHR has expanded amicus curiae from an instrument to call attention to
private interests to one that introduces public interests.®® This has allowed
in particular civil society groups and member states to present statements
in cases engaging competing values. Investment arbitration tribunals and
the WTO adjudicating institutions have developed the instrument in the
opposite direction. Having admitted at first only NGOs seeking to present
non-trade and non-investment related general public interests, they in-
creasingly have admitted entities (re)presenting interests that are more par-
ticular.

3. Are there limits to the functions amici curiae may assume?

International courts and tribunals most often admit amici curiae through
their inherent procedural powers. Accordingly, amici cannot fulfil func-
tions that international courts and tribunals cannot transfer. This has be-
come relevant in particular with respect to interest-based amicus curiae
participation. The instrument cannot be used to introduce a new party
through the backdoor or to extend the scope of the dispute. This also en-
tails that the use of amicus curiae to obtain standing is moot (see Chapter
8). The UPS v. Canada tribunal stressed that it would overextend the in-
strument if an amicus curiae could participate to ‘vindicate its rights.”® It
can merely alert an international court or tribunal of a possibly conflicting
right or interest, not have it adjudicated.

88 This was possible by the dropping of the requirement that an amicus curiae show a
‘sufficiently proximate connection’ between its submission and the case. See
Glasenapp v. Germany, Judgment, 28 August 1986, ECtHR Series A No. 104 and
Kosiek v. Germany, Judgment, 28 August 1986, ECtHR Series A No. 105, where
the court did not grant leave to amici curiae seeking to submit information about
practices in states other than the defendant state for lack of a ‘sufficiently proxi-
mate connection’. The court found that the amici curiae could bring their own
claim to the EComHR, if they considered themselves affected or harmed by a state
measure.

89 UPS v. Canada, Decision of the Tribunal on Petitions for Intervention and Partici-
pation as Amici Curiae, 17 October 2001, para. 61.
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The variety of functions implies the question if it is adequate to subject
all amici curiae to the same rules and standards. Should different sets of
rules apply depending on the function of amicus curiae, such as a require-
ment for public interest-based amicus curiae that it can legitimately repre-
sent a specific interest or the requirement that information-based amicus
curiae must be impartial and independent? A differentiated regulatory
framework could increase the utility and quality of amicus curiae briefs,
but it would also raise the administrative burdens of international courts
and tribunals.

C. Amicus curiae and other forms of non-party participation

This section explores how amicus curiae relates to other forms of non-par-
ty participation, especially intervention and participation by non-disputing
member states to a treaty.”?

Differentiating amicus curiae from intervention and other forms of non-
party participation is challenging because of the functional overlaps be-
tween the two instruments and because neither concept is viewed uniform-

90 There may be some functional overlaps between amicus curiae and evidentiary in-
struments, as noted by the tribunal in Methanex v. USA. See Methanex v. USA, De-
cision of the Tribunal on Petitions from Third Persons to Intervene as ‘Amici Curi-
ae’, 15 January 2001, para. 13. However, as Chapter 7 shows, there are obvious
differences between witnesses, experts and expert-witnesses, on the one hand, and
amicus curiae, on the other hand. The actual functions of amicus curiae including
information-based amicus curiae differ significantly from the established cat-
egories of evidence. An amicus curiae is expected to voice its own views and pro-
vide argument, including (and often especially) on legal issues. This is not the case
for experts and witnesses. They shall complete the fact record. Moreover, an ami-
cus curiae is not limited to questions posed to it by the court or tribunal. Also, it
can seek to participate without having been solicited, and it is usually not bound
by any special duties or rules (see Chapters 5 and 6). Finally, even though a few
regulations and courts, including Rule 37(2) ICSID Arbitration Rules, address am-
icus curiae under the heading of evidence, all international courts and tribunals re-
viewed treat it as separate from the established categories of evidence, as a con-
cept sui generis. See Chapter 7 and L. Bartholomeusz, supra note 22, p. 273
(‘[A4])mici can perform a function similar to that of an expert. In appointing amici,
international jurisdictions rarely, if ever, rely on their power to appoint third par-
ties as experts ...” [References omitted]); J. Pauwelyn, The use of experts in WTO
dispute settlement, 51 International and Comparative Law Quarterly (2002), pp.
325-364.
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ly in international dispute settlement.®! Zimmermann defines intervention
before international courts and tribunals as ‘the participation of third states
in ... proceedings while not being either the applicant or the respondent
due to a legal interest in the underlying legal issues.’? Before several in-
ternational courts and tribunals, amici curiae participate to highlight spe-
cific interests. Interveners, like amici, approach the court in the hope that
their submissions will be considered in the final decision. Intervention,
non-party participation by member states and amicus curiae participation
are all forms of third party participation in that they pierce the traditionally
bilateral dispute settlement process.”> This functional overlap has led to
concerns that amicus curiae could undermine the prerequisites for inter-
vention.

91 Institut de Droit International, Rapporteur R. Bernhardt, Judicial and arbitral set-
tlement of disputes involving more than two states, Session 11 (Berlin), 68 Institute
of International Law Annuaire (1999), p. 113 (He does not take into consideration
interest-based amicus curiae: ‘The only valid purpose of intervention is to protect
a specific and own legal interest while amicus curiae participation assumes anoth-
er perspective in that it exclusively aims to inform the Court on matters of law or
fact in order to facilitate the Court’s fulfillment of its tasks.”). In his Dissenting
Opinion in Continental Shelf, Judge Ago equated the concepts. He held that the
object of intervention was to provide the Court with information on the extent of
the intervener’s claims and the legal foundations on which it based them ‘with the
sole purpose, however, of demonstrating that those claims deserve to be taken seri-
ously, and certainly not of obtaining a definitive recognition of them by the Court’.
See Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, 21 March
1984, Diss. Opinion of Judge Ago, ICJ Rep. 1984, pp. 123-124, para. 14; P.
Palchetti, Opening the International Court of Justice to third states: intervention
and beyond, 6 Max-Planck Yearbook of United Nations Law (2002), p. 149, FN
24.

92 A. Zimmermann, International courts and tribunals, intervention in proceedings,
in: R. Wolfrum et al. (Eds.), Max Planck Encyclopedia of Public International
Law online, Oxford, para. 1. Traditionally, there are two types of intervention be-
fore international courts: intervention as of right, where the interpretation of a
treaty to which a third state is a member is at issue, and discretionary intervention,
where the legal interest of a third party may be affected by the outcome of the
case.

93 See A. Zimmermann, supra note 92, para. 3; S. Rosenne, International Court of
Justice, in: R. Wolfrum et al. (Eds.), Max Planck Encyclopedia of Public Interna-
tional Law online, Oxford, paras. 92-94.
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I. International Court of Justice and International Tribunal for the Law of
the Sea

The ICJ Statute provides for discretionary intervention and intervention as
of right. Article 62 ICJ Statute allows a state to request permission to in-
tervene if it considers having ‘an interest of a legal nature which may be
affected by the decision in the case.” Article 63 allows intervention by
states ‘[w]henever the construction of a convention to which States other
than those concerned in the case are parties is in question.’®* The latter
form of intervention has been considered to be functionally akin to amicus
curiae participation because of its purpose to promote and facilitate the
uniform interpretation of multilateral conventions.?’ Indeed, there is a sim-
ilarity in the sense that Article 63 establishes an incidental consultative
process which extends the ICJ’s basis for decision-making in the interpre-
tation of a convention.”® Still, the comparison falls short: first, Article
63(2) expands the judgment’s binding effect on the intervening state with
regard to the interpretation of the convention. Second, Article 63, by its
wording, grants a right to intervene.®’ The ICJ denies this right only where

94 For a detailed analysis of intervention before the ICJ, see S. Rosenne, The law and
practice of the International Court of Justice, 4™ Ed., Leiden 2006, Chapter 26; C.
Chinkin, Article 63, in: A. Zimmermann/C. Tomuschat/K. Oellers-Frahm/C. Tams
(Eds.), The Statute of the International Court of Justice, 2" Ed. Oxford 2012,
para. 24. The intervening state does not need to show a particular legal interest. An
abstract interest is presumed by membership to the convention. See S. Oda, Inter-
vention in the International Court of Justice, in: R. Bernhardt et al (Eds.), Volker-
recht als Rechtsordnung, internationale Gerichtsbarkeit und Menschenrechte,
Festschrift fiir Hermann Mosler, Berlin et al. 1983, p. 644. The prevailing view is
that the convention must be of some relevance to the case. See K. Giinther,
Zuldssigkeit und Grenzen der Intervention bei Streitigkeiten vor dem IGH, 34 Ger-
man Yearbook of International Law (1991), p. 286; Haya de la Torre (Colombia v.
Peru), Judgment, 13 June 1951, ICJ Rep. 1951, p. 76 (‘[E]very intervention is in-
cidental to the proceedings in a case; it follows that a declaration filed as an inter-
vention only acquires that character, in law, if it actually relates to the subject-mat-
ter of the pending proceedings.”).

95 K. Giinther, supra note 94, p. 285; S. Oda, supra note 94, p. 635, citing the Adviso-
ry Committee of Jurists of The Hague in 1920; C. Chinkin, supra note 94, p. 1575,
para. 4.

96 K. Giinther, supra note 94, pp. 287-288; P. Palchetti, supra note 91, pp. 141-142.

97 T. Elias, The limits of the right to intervention in a case before the International
Court of Justice, in: R. Bernhardt et al. (Eds.), Vélkerrecht als Rechtsordnung, in-
ternational Gerichtsbarkeit und Menschenrechte, Festschrift fiir Hermann Mosler,
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it finds that an intervention is not ‘genuine.’®® Amicus curiae participation
in contentious proceedings remains limited to the narrow confines of Arti-
cle 34(2) ICJ Statute, which differs in personal scope and content from in-
tervention in so far as only intergovernmental organizations may partici-
pate and they must submit information relevant to the case before the
Court. Article 34(3) ICJ Statute together with Article 69(3) ICJ Rules,
however, establishes a provision similar to Article 63 ICJ Statute for inter-
governmental organizations whose constituent instruments or an instru-
ment adopted thereunder is in question before the Court.

The ICJ understands intervention under Article 62 ICJ Statute as purely
protective.?® The term ‘interest of a legal nature’ is not further specified,
but the ordinary meaning of the term denotes less than a legal right, but
more than a purely economic or political interest.!%0 The ICJ has held that
the interest must be the own interest of the applicant, but it needs neither

Berlin et al. 1983, p. 166. The ICJ did not follow this view. It denied El Sal-
vador’s application for permission to intervene under Article 63 in the Nicaragua
case. See Nicaragua Case, Declaration of Intervention, Order of 4 October 1984,
ICJ Rep. 1984, p. 215.

98 See the analysis by K. Giinther, supra note 94, p. 287.

99 Applicants must state the purpose of the intervention to facilitate the Court’s de-
cision on the existence of a genuine interest (Article 81(2)(b) ICJ Rules). See
Continental Shelf (Libyan Arab Jamahiriya/Malta), Application to Intervene,
Judgment, 21 March 1984, Diss. Op. Judge Jennings, ICJ Rep. 1984, p. 152,
para. 14 (‘As to the “precise object of the intervention”, this is presumably to en-
able the Court to assure itself how far the object is indeed the safeguarding of le-
gal rights which may be affected by the decision, and how far other purposes
might be involved.’). Intervening states may not seek a decision on their interests.
The Court considers as a valid objective information on the nature of the poten-
tially affected legal interests. Critical, P. Palchetti, supra note 91, p. 147. See
Land, Island and Maritime Frontier Dispute (El Salvador/Honduras), Applica-
tion by Nicaragua for Permission to Intervene, Judgment, 13 September 1990,
ICJ Rep. 1990, p. 130, para. 90; Land and Maritime Boundary between
Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening),
Application to Intervene, Order of 21 October 1999, ICJ Rep. 1999, p. 1034,
para. 14; Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/
Malaysia), Judgment, 23 October 2001, ICJ Rep. 2001, p. 606, paras. 87-88. See
also the heavily criticized rejection of Italy’s application in Continental Shelf
(Libyan Arab Jamahiriya/Malta), Application to Intervene, Judgment, 21 March
1984, ICJ Rep. 1984, pp. 9-28, paras. 13-45; C. Chinkin, supra note 94, Article
62, para. 55.

100 K. Giinther, supra note 94, p. 266. This was the intention of the drafters of the
PCIJ Statute, see Advisory Committee of Jurists, Procés-verbaux des séances du
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to be direct, nor substantial, nor specific to the state seeking to inter-
vene.l91 Already the PCIJ Statute’s travaux preparatoires indicate that the
provision did not intend to allow states to intervene to make submissions
on abstract questions of law in the interest of a ‘harmonious development’
of international law — a typical motivation for participation as amicus curi-
ae. The ICJ has confirmed this in its practice.!92 In a dispute between
Libya and Malta, the Court decided with respect to Italy’s application for
permission to intervene that intervention was not permissible if its main
purpose was to assist the Court, therewith drawing a clear line to amicus
curiae.'93 However, the ICJ expanded the understanding of interest of a le-
gal nature in a judgment on the application for permission to intervene by

Comité, PCIJ 1920, pp. 745-746. Some scholars equate interest of a legal nature
with a legal right. See T. Elias, supra note 97, pp. 160-161.

101 C. Chinkin, supra note 94, Article 63, para. 42; Land Island and Maritime Fron-
tier Dispute (El Salvador/Honduras), Application to Intervene, Judgment, 13
September 1990, ICJ Rep. 1990, para. 61 and p. 124, para. 76. On public interest
intervention, see C. Chinkin, Article 62, supra note 94, p. 1558, para. 66 (Chinkin
argues that the PCIJ indirectly suggested the ‘concept of a public interest inter-
vention’ in the case Railway Traffic Between Lithuania and Poland, because it
asserted third party interests in freedom of transit and communications. However,
no state found it necessary to intervene. She contends that nevertheless the ICJ is
unlikely to permit such intervention in light of its restrictive decision in Conti-
nental Shelf (Tunisia/Libyan Arab Jamahiriya), Application to Intervene, Judg-
ment 14 April 1981, ICJ Rep. 1981, p. 9, paras. 12-13). See also M. Benzing,
supra note 42, pp. 384-385.

102 See E. Jiménez de Aréchaga, Intervention under Article 62 of the Statute of the
International Court of Justice, in: R. Bernhardt et al. (Eds.), Vélkerrecht als
Rechtsordnung, internationale Gerichtsbarkeit und Menschenrechte, Festschrift
fiir Hermann Mosler, Berlin et al. 1983, pp. 456-458; S. Oda, supra note 94, p.
635; K. Giinther, supra note 94, p. 267.

103 Continental Shelf (Libyan Arab Jamahiriya/Malta), Application to Intervene,
Judgment, 21 March 1984, ICJ Rep. 1984, pp. 25-26, paras. 40-42. In the first
successful intervention pursuant to Article 62, in Land, Island and Maritime
Frontier Dispute between El Salvador and Honduras, Nicaragua was granted per-
mission to intervene only in respect of an inseparable condominium in the Gulf
of Fonseca between the three states because of its ‘community interest’. The ICJ
considered the other two grounds upon which Nicaragua sought to intervene too
remote. See Land, Island and Maritime Frontier Dispute (El Salvador/
Honduras), Application by Nicaragua for Permission to Intervene, Judgment, 13
September 1990, ICJ Rep. 1990, p. 137, para. 105. S. Rosenne, Intervention in
the International Court of Justice, Dordrecht 1993, p. 148; K. Glinther, supra
note 94, p. 264. The Court’s rejection of Malta’s application to intervene in the
Continental Shelf case between Libya and Tunisia displays the ICJ’s reluctance
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the Philippines in the case Sovereignty over Pulau Ligitan and Pulau Sida-
pan, approximating intervention and amicus curiae participation. The
Court stressed the need for ownership of a specific interest of a legal na-
ture.!%4 However, it deviated from its earlier jurisprudence by finding that
the interest did not need to be affected by the subject matter of the case. It
sufficed if the Court’s reasoning could affect the applicant’s legal inter-
ests.105 The ICJ’s decision marks a significant deviation from its earlier
held position. Now, an intervener can seek to submit its views on specific
issues of interpretation of laws or fact to prevent a decision that might

104

105

162

to broaden the scope of ‘legal interest’. The Court found that an interest in the
applicable general principles and rules of international law, and, in particular, an
interest in the ‘potential implications of reasons which the Court may give in its
decision’ did not constitute an interest of a legal nature. See Continental Shelf
(Tunisia/Libyan Arab Jamahiriya), Application to Intervene, Judgment 14 April
1981, ICJ Rep. 1981, p. 12, para. 19.

Insofar, the ICJ solidified its position established earlier with regard to Malta’s
application for permission to intervene when it stressed: ‘The wish of a State to
forestall interpretations by the Court that might be inconsistent with responses it
might wish to make, in another claim, to instruments that are not themselves
sources of the title it claims, is simply too remote for purposes of Article 62.” See
Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judg-
ment, 23 October 2001, ICJ Rep. 2001, pp. 603-604, para. 83.

Ultimately, the application of the Philippines was unsuccessful for other reasons,
see Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia),
Application for Permission to Intervene, Judgment, 23 October 2001, ICJ Rep.
2001, p. 607, paras. 93-94. The decision constitutes a startling deviation from the
position already held by the PCIJ that intervention under Article 62 depends on
an ‘independent submission of a specific claim’ by the applicant ‘which may be
affected by the operative part of the Court’s judgment.” Case of the SS Wimble-
don, Question of Intervention by Poland, Judgment, 28 June 1923, PCILJ Series A
No. 1, p. 12, see E. Jiménez de Aréchaga, supra note 102, p. 461. The decision is
in line with Judge Oda’s push towards a broader scope of intervention. Judge
Oda has consistently argued that Article 62 should be read in the light of Article
63. A state should be allowed to intervene under Article 62 to make submissions
on the interpretation of principles and rules of international law, which the Court
may address in its reasoning, as long as the state can show the existence of an
interest of a legal nature. See S. Oda, supra note 94, pp. 646-648. Critical,
Palchetti who argues for a return to a narrow scope of intervention and for the
creation of (inclusive) separate rules on amicus curiae participation. Intervention
re the reasoning should, in his view, depend upon the impact the reasoning of the
Court will have on the state. See P. Palchetti, supra note 91, pp. 156-157, 162.
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negatively affect its legal interests in future cases.!% This has moved inter-
vention closer to amicus curiae participation. Still, the Court continues to
emphasize that intervention is not a mechanism for it to obtain additional
information on the case from non-parties.!07

A further convergence of the concepts results from the effects a deci-
sion has on the intervener: the ICJ has developed two forms of interven-
tion under Article 62 ICJ Statute based on the requirement of a jurisdic-
tional link between the intervener and the parties: the non-party intervener
and the party intervener.'9 Similar to amicus curiae in other fora, the non-
party intervener under Article 62 informs the ICJ of its legal interests that
may be affected with the aim of protecting those interests, but without ob-
taining a ruling on them due to lack of a jurisdictional band.!%® The main
difference between amicus curiae and non-party intervention boils down
to the fact that the non-party intervener has a right to have its submission

106 As a caveat, the ICJ added that in such a situation, the state seeking to intervene
‘necessarily bears the burden of showing with a particular clarity the existence of
the interest of a legal nature which it claims to have.” Sovereignty over Pulau
Ligitan and Pulau Sipadan (Indonesia/Malaysia), Application for Permission to
Intervene, Judgment, 23 October 2001, ICJ Rep. 2001, para. 59.

107 Land, Island and Maritime Frontier Dispute (El Salvador/Honduras), Applica-
tion by Nicaragua for Permission to Intervene, Judgment, 13 September 1990,
ICJ Rep. 1990, p. 130, paras. 89-90; C. Chinkin, supra note 94, p. 1533, para. 9.

108 Regarding the dispute on the necessity of a jurisdictional link, see K. Giinther,
supra note 94, p. 274; T. Elias, supra note 97, pp. 163-166, 168 (He rejects the
concept of non-party intervention as a ‘ludicrous enigma’); E. Jiménez de
Aréchaga, supra note 102, pp. 454, 462-465; S. Oda, supra note 94, pp. 641-644;
E. Lauterpacht, Principles of procedure in international litigation, 345 Receuil
des Cours (2009), pp. 462-464. Land, Island and Maritime Frontier Dispute (El
Salvador/Honduras), Application by Nicaragua for Permission to Intervene,
Judgment, 13 September 1990, ICJ Rep. 1990, p. 135, para. 99; Sovereignty over
Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Application for Permis-
sion to Intervene, Judgment, 23 October 2001, ICJ Rep. 2001, p. 589, para. 36.

109 R. Bernhardt, supra note 91, pp. 86-87. Land, Island and Maritime Frontier Dis-
pute (El Salvador/Honduras, Nicaragua intervening), Judgment (Merits), 11
September 1992, ICJ Rep. p. 610, para. 423 (‘[TThe right to be heard, which the
intervener does acquire, does not carry with it the obligation of being bound by
the decision.’). Critical, Y. Ronen/Y. Naggan, Third parties, in: C. Romano/K.
Alter/Y. Shany (Eds.), The Oxford Handbook of international adjudication, Ox-
ford 2014, p. 814 (‘If third parties are given the opportunity to influence the pro-
gression and possibly the outcome of a case, even against the opposition of the
parties, it would seem unfair that they benefit from intervention without bearing
some corresponding commitment.” [With further references].).
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considered whereas an amicus curiae does not. Bernhardt even argues that
the broad approach to intervention renders obsolete amicus curiae partici-
pation before the ICJ.1'0 What is clear is that any admission of amicus cu-
riae by the ICJ would require it to elaborate on how it relates to this broad
concept of intervention. The existing rules on amicus curiae and interven-
tion indicate that the main difference boils down to the personal scope of
participants and the purely protective purpose of intervention before the
ICJ.

Intervention before the ITLOS follows the two-pronged approach to in-
tervention established by the ICJ Statute. Article 31 ITLOS Statute ad-
dresses intervention to protect an interest of a legal nature, whereas inter-
vention pursuant to Article 32 ITLOS Statute regulates intervention when
the interpretation or application of the UNCLOS or another international
agreement is in question. The ITLOS Statute determines explicitly that in
both cases the intervener is bound by the judgment to the extent of his in-
tervention.!!! This is a clear difference to amicus curiae participation and
might indicate that the drafters of the Statute intended intervention before
the ITLOS to be resorted to for the protection of rights rather than the de-
velopment of international law.

II. WTO Appellate Body and panels

Article 10(2) DSU grants ‘[alny Member having a substantial interest in a
matter before a panel and having notified its interest to the DSB ... an op-

110 R. Bernhardt, supra note 91, pp. 113-114.

111 Article 31 ITLOS Statute: ‘1. Should a State Party consider that it has an interest
of a legal nature which may be affected by the decision in any dispute, it may
submit a request to the Tribunal to be permitted to intervene. ...

3. If a request to intervene is granted, the decision of the Tribunal in respect of
the dispute shall be binding upon the intervening State Party in so far as it relates
to matters in respect of which that State Party intervened.’

Article 32 ITLOS Statute: ‘1. Whenever the interpretation or application of this
Convention is in question, the Registrar shall notify all States Parties forthwith.

2. Whenever pursuant to article 21 or 22 of this Annex the interpretation or appli-
cation of an international agreement is in question, the Registrar shall notify all
parties to the agreement.

3. Every party referred to in paragraphs 1 and 2 has the right to intervene in the
proceedings; if it uses this right, the interpretation given by the judgment will be
equally binding upon it.”
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portunity to be heard by the panel and to make written submissions to the
panel.’ Article 17(4) DSU determines that ‘[t]hird parties which have noti-
fied the DSB of a substantial interest in the matter pursuant to paragraph 2
of Article 10 may make written submissions to, and be given an opportu-
nity to be heard, by the Appellate Body.” Member states frequently inter-
vene in panel and Appellate Body proceedings. Like amicus curiae, third
parties are not bound by the panel or Appellate Body reports.!!2 The sub-
stantial interest need neither be legal nor belong to the third party in the
form of a subjective right.!13 A general interest in the interpretation of the
WTO Agreement and its related agreements suffices. In so far, there is a
parallel to amicus curiae participation. Third parties — like amici curiae —
may possess a direct interest in the outcome of the case.!14

Third parties generally make written and oral submissions. They re-
ceive privileged access to some of the party submissions.!!> They have a
right to reply to the parties’ comments on their submissions. The Appel-
late Body has clarified that the role of third parties is not tantamount to
that of parties. Third parties are not in a position to determine procedural

112 Japan — Taxes on Alcoholic Beverages (hereinafter: Japan—Alcoholic Beverages
1I), Report of the Appellate Body, adopted on 1 November 1996, WT/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, p. 13.

113 E.g. European Communities — Regime for the Importation, Sale and Distribution
of Bananas (hereinafter: EC—Bananas I1I), Report of the Appellate Body, adopt-
ed on 25 September 1997, WT/DS27/AB/R. See also J. Koepp, Die Intervention
im WTO-Streitbeilegungsverfahren. Eine rechtsvergleichende Untersuchung im
internationalen Verfahrensrecht, Hamburger Studien zum Européischen und In-
ternationalen Recht, Band 32, Berlin 2001, pp. 68-74.

114 European Communities and its Member States — Tariff Treatment of Certain In-
formation Technology Products (hereinafter: EC—IT Products), Report of the Pan-
el, adopted on 22 September 2010, WT/DS375/R, WT/DS376/R, WT/DS377/R,
para. 7.78. The equivalent provisions in the Working Procedures for Appellate
Review neither have such a limitation. See Rule 24 Working Procedures for Ap-
pellate Review of 16 August 2010, WT/AB/WP/6.

115 Canada — Measures Relating to Exports of Wheat and Treatment of Imported
Grain (hereinafter: Canada—Wheat Exports and Grain Imports), Report of the
Panel, adopted on 27 September 2004, WT/DS276/R, pp. 111-113, para. 6.6;
Australia — Subsidies Provided to Producers and Exporters of Automotive
Leather (hereinafter: Australia—Automotive Leather II), Recourse to Article 21.5
(US), Report of the Panel, adopted on 11 February 2000, WT/DS126/RW, para.
3.9. The extent of third parties’ access to documentation under Article 10(3) DSU
has been controversial.

165

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Part I The ‘international’ amicus curiae

issues.!1® They cannot expand the panel’s mandate. Accordingly, panels
and the Appellate Body ignore submissions on issues outside the scope of
the dispute.!”

Panels and the Appellate Body have limited discretion with respect to
third parties. Applicants that submit the Article 10(2) DSU notification in
a timely fashion are automatically admitted as a third party. There is no
assessment of the substantive requirements.!!8 Koepp argues that the liber-
al approach to third party intervention and the large amount of interven-
tions result from the complex network of multilateral rights and obliga-
tions established by the WTO Agreement. WTO obligations are owed to
all members of the trading system. Violations of obligations therefore con-
cern all members and can rarely be severed into the bilateral structure of
judicial dispute settlement. Third party participation is institutionally en-
couraged and third parties are intensely involved in proceedings, as panels
often request additional information from them.!!?

Member states have claimed that amici curiae could undermine their
rights as third parties, because they do not have to prove a substantial
interest in the case while taking the liberty to comment on issues affecting
all member states. The Appellate Body faced a true test in EC—Sardines
when it received an amicus submission from Morocco (see Chapter 5).120

This concern is unfounded. Despite many similarities, the categorical
differentiation between amicus curiae and third-party participation is

116 Canada/USA — Continued Suspension of Obligations in the EC—-Hormones Dis-
pute (hereinafter: Canada/US—Continued Suspension), Reports of the Appellate
Body, adopted on 14 November 2008, WT/DS320/AB/R, WT/DS321/AB/R, An-
nex IV, para. 9.

117 United States — Sections 301-310 of the Trade Act 1974 (hereinafter: US—Section
301 Trade Act), Report of the Panel, adopted on 27 January 2000, WT/DS152/R,
p. 302, para. 7.13 (‘The mandate we have been given in this dispute is limited to
the specific EC claims set out ... above. ... It is not our task to examine any as-
pects of Sections 301-310 outside the EC claims.”).

118 See Section 6(1) Panel Working Procedures. J. Koepp, supra note 113, p. 78.

119 J. Koepp, supra note 113, pp. 84, 227.

120 Also, it was argued that amicus participation grants more and additional rights to
non-members than to WTO member states as the latter must comply with Article
10(2) DSU. The admission of Morocco as amicus curiae dispelled this argument.
See Canada in European Communities — Trade Description of Sardines (here-
inafter: EC-Sardines), Report of the Appellate Body, adopted on 23 October
2002, WT/DS231/AB/R, p. 36, para. 155; WTO General Council, Minutes of
Meeting of 22 November 2000, WT/GC/M/60, Statement by Uruguay, para. 7.
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strictly maintained in practice by the Appellate Body.!?! In EC-Sardines,
the Appellate Body emphasized that the existence of a right of interven-
tion did not justify ‘treating the WTO Members differently from non-
WTO Members in the exercise of [its] authority to receive amicus curiae
briefs. ... Just because those provisions stipulate when a Member may
participate in a dispute settlement proceeding as a third party or third par-
ticipant, does not, in our view, lead inevitably to the conclusion that partic-
ipation by a Member as an amicus curiae is prohibited.’'?2 The Appellate
Body reasoned that the admission of amicus curiae submissions by non-
WTO entities a fortiori entitled it to receive amicus curiae submissions
from member states, and that such participation was less than participation
as a third party, i.e. a member state did not have a right to have its amicus
curiae submission accepted or considered.123 Moreover, amicus curiae has
no right of participation and it is treated like any other member of the pub-
lic in terms of access to hearings, documents and the case record (see
Chapter 6). In particular, the Appellate Body’s expansive interpretation of
Article 10(3) DSU’s obligation that third parties be provided with party
submissions has not at all been applied to amici curiae. This is despite the
Appellate Body’s acknowledgment regarding third parties that full access
to case-related submissions more likely will ‘guarantee that the third par-
ties can participate at a session of the first meeting with the panel in a full

121 US-Shrimp, Report of the Appellate Body, adopted on 6 November 1998, WT/
DS58/AB/R, para. 101 (‘Only Members may become parties to a dispute of
which a panel may be seized, and only Members “having a substantial interest in
a matter before a panel” may become third parties in the proceedings before that
panel. Thus, under the DSU, only Members who are parties to a dispute, or who
have notified their interest in becoming third parties in such a dispute to the DSB
have a legal right to make submissions to, and have a legal right to have those
submissions considered by, a panel.© [References omitted]); US-Lead and Bis-
muth II, Report of the Appellate Body, adopted on 7 June 2000, WT/
DS138/AB/R, paras. 39-40 (‘[W]e are of the opinion that as long as we act con-
sistently with the provisions of the DSU and the covered agreements, we have the
legal authority to decide whether or not to accept and consider any information
that we believe is pertinent and useful in an appeal,” while ‘[w]e wish to empha-
size that in the dispute settlement system of the WTO, the DSU envisages partici-
pation in panel or Appellate Body proceedings, as a matter of legal right, only by
parties and third parties to a dispute.’).

122 EC-Sardines, Report of the Appellate Body, adopted on 23 October 2002, WT/
DS231/AB/R, para. 165.

123 EC-Sardines, Report of the Appellate Body, adopted on 23 October 2002, WT/
DS231/AB/R, para. 164.
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and meaningful fashion that would not be possible if the third parties were
denied written submissions made to the panel before that meeting [and
that] panels themselves will thereby benefit more from the contributions
made by third parties.’124

III. Investor-state arbitration

Institutional rules and investment treaties are virtually silent on the topic
of intervention as of right, but an increased number of multilateral invest-
ment treaties and a few bilateral investment treaties have established the
possibility for states parties to an investment treaty to make submissions
on issues of interpretation of the investment treaty in arbitrations where
they are not appearing as party. Prominent examples include Article 1128
NAFTA, Article 10.20.2 CAFTA and Article 5 UNCITRAL Rules on
Transparency.'?> The procedures are used regularly.'?¢ The amount of sub-
missions is not limited and it is common for parties to file several submis-

124 US-FSC, Recourse to Article 21.5 (EC), Report of the Appellate Body, adopted
on 29 January 2002, WT/DS108/AB/RW, p. 76, para. 249.

125 See Article 1128 NAFTA: ‘On a written notice to the disputing parties, a Party
may make submissions to a Tribunal on a question of interpretation of this
Agreement.’

Article 10.20.2. CAFTA: ‘A non-disputing Party may make oral and written sub-
missions to the tribunal regarding the interpretation of this Agreement.’

Article 5 UNCITRAL Rules on Transparency: ‘(1) The arbitral tribunal shall,
subject to paragraph 4, allow, or ... may invite, submissions on issues of treaty
interpretation from a non-disputing Party to the treaty.

(2) The arbitral tribunal .... may allow submissions on further matters within the
scope of the dispute from a non-disputing Party to the treaty. ...’

126 E.g. in UPS v. Canada, First Submission under Art. 1128 NAFTA of the Govern-
ment of Mexico, 11 June 2001 and First Submission of the United States of
America, 11 June 2001; Methanex v. USA, Final Award of the Tribunal on Juris-
diction and Merits, 3 August 2005, para. 25; Ethyl Corporation v. the Govern-
ment of Canada (hereinafter: Ethyl Corp. v. Canada), Award on Jurisdiction, 24
June 1998 para. 36; Pac Rim v. El Salvador, Non-Disputing Party Submission of
the Republic of Costa Rica, 13 May 2011, ICSID Case No. ARB/09/12; Com-
merce Group Corp. and San Sebastian Gold Mines, Inc. v. El Salvador (here-
inafter: Commerce Group v. El Salvador), Non-Disputing Party Submission of
the Republic of Costa Rica, 20 October 2010, ICSID Case No. ARB/09/17. See
also G. Kaufmann-Kohler, Non-disputing state submissions in investment arbi-
tration: resurgence of diplomatic protection?, in: L. Boisson de Chazournes et al.
(Eds.), Diplomatic and judicial means of dispute settlement, Leiden 2013, p. 311.
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sions in a case.!?” Permission to intervene is granted if the formal require-
ments are fulfilled.'?® Though formally limited to issues of NAFTA inter-
pretation, some of the Article 1128 interveners have also addressed factual
aspects of the pending case, which, notably, were not rejected by the re-
spective tribunals.!2

NAFTA investment tribunals have denied that there is any overlap be-
tween Article 1128 and amicus curiae participation based on the formal
argument that third-party participation is a right, whereas amicus curiae
participation is a privilege subject to the discretion of the tribunal.!30
However, there is a functional and substantive overlap between the two

127 E.g. in Pope and Talbot, Inc. v. the Government of Canada, the USA made eight
1128 submissions, at: http://www.state.gov/s/1/¢3747.htm (last visited:
28.9.2017).

128 M. Hunter/A. Barbuk, Procedural aspects of non-disputing party interventions in
Chapter 11 arbitrations, 3 Asper Review of International Business and Trade
Law (2003), p. 157. See also Mexico’s arguments in Methanex v. US4 on the ef-
fect of Article 1128 submissions: ‘Mexico agrees with the US that where there is
agreement on a matter of treaty interpretation between the disputing NAFTA Par-
ty and the non-disputing NAFTA Parties through their Article 1128 submissions,
this “constitutes a practice ... establish[ing] the agreement of the parties regard-
ing [the NAFTA’s] interpretation’ within the meaning of Article 31(3)(b) of the
Vienna Convention,” and that such agreement is “authoritative”. The Treaty has
been negotiated and administered by the NAFTA Parties and their shared views,
as all of the sovereign States party to the Agreement, should be considered au-
thoritative on a point of interpretation.” [References omitted]. See Methanex v.
USA, Article 1128 NAFTA submission, 30 April 2001, p. 1, para. 1.

129 See T. Weiler, The Ethyl arbitration: first of its kind and a harbinger of things to
come, 11 American Review of International Arbitration (2001), p. 201 (Weiler
urges tribunals to ignore such submissions ‘to preserve the integrity of arbitrators
by ensuring that the parties to them remain the primary actors, rather than other
NAFTA parties who may have their own trade and investment policy agendas.’).
See also M. Hunter/A. Barbuk, supra note 128, pp. 163-164.

130 The Methanex tribunal stated that it had no power pursuant to Article 15(1) of the
1976 UNCTRAL Arbitration Rules to grant the petitioners ‘the substantive rights
of NAFTA Parties under Article 1128 of NAFTA.” Methanex v. USA, Decision of
the Tribunal on Petitions from Third Persons to Intervene as ‘Amici Curiae’, 15
January 2001, para. 27. The Methanex tribunal reasoned that participation under
Article 1128 NAFTA was not affected by amicus curiae participation. See
Methanex v. USA, id. para. 38. See also the arguments by the respondent USA:
‘The NAFTA [in Article 1128] provides only the State Parties with a right to
make submissions to tribunals on questions of the interpretation of NAFTA. No
provision of the NAFTA, however, limits a tribunal’s ability to accept, as a matter
of discretion, submissions by other non-parties.” [Emphasis omitted]. See
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concepts. Even though they are not limited to commenting on matters of
investment treaty interpretation like non-disputing parties, amici curiae of-
ten seek to do so in their attempts to harmonize investment treaties and
other international law obligations.!3! In addition, tribunals tend to align
procedures such as the timing of submissions for practical reasons (see
Chapter 6). In cases that do not provide for interpretative intervention, par-
ties to the underlying investment treaty have participated as amicus curi-
ae.32 The most distinct difference between the mechanisms in investment
arbitration is that amicus curiae has no right of participation. Unlike the
non-disputing contracting states whose justified interest in the case is pre-
sumed, prospective amici must apply for permission to participate and
show possessing a special interest in the case as well as a unique expertise
that will help the tribunal to decide the case. A sparsely discussed obfusca-
tion of the concepts, at least in practice, risks arising from the EC’s partici-
pation as amicus curiae in cases with an EU law dimension. Based on Ar-
ticle 13(b) of Regulation (EU) No. 1219/2012 of the European Parliament
and of the Council of 12 December 2012, the European Commission re-
quests to participate ‘where appropriate’ in investor-state arbitrations
based on investment treaties concluded between a member state and a
third country. While not possessing a formal right of participation, tri-
bunals might find it difficult to resist the EC’s request to participate given
that the EC does not hesitate to take measures against the enforcement of
investment awards it considers incompatible with EU law (see Section

Methanex v. US4, Statement of Respondent USA in response to Canada’s and
Mexico’s submissions concerning petitions for amicus curiae status, 22 Novem-
ber 2000, p. 2. See also D. Steger, supra note 5, p. 444.

131 Kaufimann-Kohler calls for a limitation of amicus curiae briefs to legal matters in
order to avoid a breach of Article 27 ICSID Convention in ICSID-administered
cases where states parties use the instrument to comment on the investment
treaty. Article 27 prohibits diplomatic protection by the national state of investors
that have initiated arbitration. See G. Kaufmann-Kohler, supra note 126, pp.
318-319.

132 Achmea B.V. v. the Slovak Republic, (formerly Eureko B.V. v. the Slovak Repub-
lic) (hereinafter: Eureko v. Slovak Republic), Award on Jurisdiction, Arbitrability
and Suspension, 26 October 2010, PCA Case No. 2008-13; Aguas del Tunari,
S.A. v. the Republic of Bolivia (hereinafter: Aguas del Tunari v. Bolivia), Decision
on Respondent’s Objections to Jurisdiction, 21 October 2005, ICSID Case No.
ARB/02/3, p. 10, para. 47.

170

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Chapter § 4 Characteristics, status and function before international courts

B).133 Another notable difference is that, unlike most amici curiae, third
parties receive privileged access to information (see Chapter 6).

IV. Comparative analysis

The interaction between amicus curiae and intervention depends on the
concrete regulation of the two mechanisms in the applicable procedural
regimes. International courts and tribunals formally differentiate between
intervention and amicus curiae. As a basic rule, everyone can act as ami-
cus curiae, but to appear as an intervener one must have the right to do so
under the applicable procedural laws. International courts and tribunals
that allow amicus curiae participation to defend an individualized interest
typically do not provide for intervention as of right.

While intervention and amicus curiae functionally overlap, one signifi-
cant difference remains; an intervener possesses a right to participate and a
right to be heard in the proceedings. His interest in the case is legally pro-
tected.!3* Amicus curiae participation is subject to the discretion of the
court. For this reason, the conditions permitting intervention are generally
narrow. Intervention is usually restricted to a certain set of entities (usually
the parties to the statute) and the intervener must prove a legitimate (legal)

133 V. Vadi, Beyond known worlds: climate change governance by arbitral tri-
bunals?, 48 Vanderbilt Journal of Transnational Law (2015), p. 1339 (Arguing
that while the EU has no extra rights in investment arbitration, ‘still it is not a
mere third party’. She also acknowledges that the EC so far has not ‘at least to
the outside world’ received special treatment compared to other amici curiae.).

134 Often, it is stated that interveners become bound by the judgment to the extent of
their intervention. This is not the case in all international courts. See A. Zimmer-
mann, supra note 92, paras. 1, 4. Zimmermann further posits that intervention is
an acknowledgment of the de-facto effect of judgments on third party interests
and the limited protection offered by the principle of res inter alios acta en-
shrined in Article 59 ICJ Statute. Because of the lack of compulsory jurisdiction,
the ICJ has at times protected the interests of third parties unwilling to intervene
by limiting the scope of the dispute brought before it, if the rights of the third
party formed the subject matter of the dispute. E.g. Monetary Gold Removed
from Rome in 1943 (Italy v. France, United Kingdom and United States), Judg-
ment, 15 June 1954, ICJ Rep. 1954, p. 19; Continental Shelf (Libyan Arab
Jamahiriya/Malta), Application to Intervene, Judgment, 21 March 1984, ICJ
Rep. 1984, p. 25-26, paras. 40-42; Continental Shelf (Libyan Arab Jamahiriya/
Malta), Application to Intervene, Judgment, 21 March 1984, ICJ Rep. 1984, p.
28, para. 46.
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interest or right which again must be closely related to the case.!3> The re-
quirements for amicus curiae participation differ, but tend to be less strict
and grant the tribunal a greater degree of discretion in the handling of peti-
tions and briefs, also with regard to the purpose of participation (see Chap-
ters 5 and 6). The requirements for intervention seem to have been neither
lessened where amicus curiae participation is possible, nor have amici re-
ceived preferential treatment. Where amicus participation is not permitted,
particularly in the ICJ, intervention has been extended to cover participa-
tion similar to that of amicus curiae.'3® This reinforces the usefulness of
opening to amicus curiae participation to avoid blurring the concepts.

D. Conclusion

Before all international courts and tribunals reviewed, amicus curiae is a
procedural instrument subject to full judicial discretion. It provides infor-
mation to the court and may not be used by the parties as a litigation tool.
These few common characteristics show that the international amicus cu-
riae differs fundamentally from national concepts of the instrument. It is
neither a court-appointed, neutral or impartial legal adviser (as in English
law), nor a litigation tool of the parties (as in US law).

Apart from the common procedural characteristics, amicus curiae is a
flexible and varied concept. International courts and tribunals assign dif-
ferent functions to amicus curiae. This book proposes to break them into
three basic categories: information-based amicus curiae, interest-based
amicus curiae, and systemic amicus curiae. All international courts and
tribunals rely on information-based amicus curiae and most assign also an
interest-based function to amicus curiae, but only investment tribunals and
the ICJ have admitted amici to alleviate systemic concerns. Within the cat-
egories, significant differences between the functions exist. This flexibility

135 Cf. Y. Ronen/Y. Naggan, Third parties, in: C. Romano/K. Alter/Y. Shany (Eds.),
The Oxford Handbook of international adjudication, Oxford 2014, p. 808.

136 Id., p. 809 (‘An exceptional right to intervene due to an interest in the develop-
ment of the law not linked directly to a case is allowed at the ... ICJ, ... ITLOS,
... CCJ, and ... PCA. These courts not only allow intervention but actively solicit
it, whenever at issue is the construction of a treaty to which states or organiza-
tions other than those concerned in the case are parties. The exclusivity of inter-
vention in treaty interpretation but not in questions of general international law
can hardly be justified on normative grounds.’ [References omitted]).
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is the instrument’s true advantage. It allows courts and tribunals to adapt
the instrument to their specific needs. Amicus curiae should not be stream-
lined and generalized to establish a common concept of amicus curiae.
Any broad generalizations risk oversimplification and ignorance of subtle,
but decisive differences mandated by reality.

While there is a functional overlap with intervention and other forms of
non-disputing party participation, international courts and tribunals that al-
low for several forms of participation strictly distinguish between them.
An amicus curiae does not acquire any formal status with its admission. It
is not given any general or special procedural powers or duties. In short,
‘the third person acquires no rights at all.”’!37 The fear that amicus curiae
as a ‘soft’ third party would undermine formal non-party participation
mechanisms has not materialized within an international court or tribunal’s
procedural regime. However, those international courts and tribunals
whose procedural framework does not allow for other forms of third- party
participation tend to assign to amici curiae a wider set of functions, in-
cluding functions that are reserved for intervention in other international
courts and tribunals, such as the assertion of particular (legal) interests or
rights, or submissions on the interpretation of a convention or treaty to
which the amicus curiae is a party.

137 Methanex v. USA, Decision of the tribunal on petitions from third persons to in-
tervene as amici curiae, 15 January 2001, para. 30.
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[A]lso because I believe that the Court would be unwilling to open the flood-
gates to what might be a vast amount of proffered assistance, in my opinion a
negative answer must be given to your first question, whatever justification
for describing the volunteer as an amicus curiae may exist.!

The amplitude of the authority vested in panels to shape the processes of fact-

finding and legal interpretation makes clear that a panel will not be deluged,
as it were, with non-requested material, unless that panel allows itself to be
so deluged.?

This Chapter addresses the admission of amici curiae. The first question
an international court or tribunal considers upon receiving a request for
leave to appear as amicus curiae — as in the above-quoted cases — is
whether it is competent to grant the request.® Accordingly, this Chapter
first examines the legal basis for the admission of amici curiae before the
international courts and tribunals reviewed (A.). It then analyzes the vari-
ous requirements in the admission processes starting with those attached
to the person of amicus curiae (B.), followed by a comparison of request
for leave procedures (C.).

A. Legal bases for amicus curiae participation

Much of the debate on amicus curiae has been reduced to the issue of
competence to accept amicus curiae submissions. This is unsurprising.
The admission of an entity unrelated to the case before an international
court or tribunal is anathema to the bilateral notion of international dispute

1 South West Africa, Letter No. 21 (Letter by the Registrar to Professor Reisman),
Advisory Opinion, 6 November 1970, Part IV: Correspondence, ICJ Rep. 1970, p.
639.

2 US-Shrimp, Report of the Appellate Body, adopted on 6 November 1998, WT/
DS58/AB/R, para. 108.

3 While the ICJ found that it lacked the power to accept an amicus brief, the WTO
Appellate Body found that panels had the authority to do so. Neither the ICJ Statute
and Rules nor the DSU or Panels’ Working Procedures explicitly allowed for ami-
cus curiae submissions.
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settlement. Accordingly, both in investment arbitration and in WTO adju-
dication submissions by non-state entities were initially either ignored or
rejected.t

As indicated in Article 38(1) ICJ Statute, there are three legal sources
from which an international court or tribunal could draw authority to allow
amicus curiae participation: treaty law, customary international law, or a
general principle of law.

Amicus curiae participation by way of contractual legitimization de-
scribes the situation where the international court or tribunal draws per-
mission to accept amicus curiae from its governing rules. This comprises
permission in a compromis or an ad hoc agreement between the disputing
parties. The latter is contingent on a permission by the instrument govern-
ing the proceedings to deviate from the standard set of procedural rules
provided.> The permission may be express or implied. Where authority to
accept amicus curiae has been conferred neither expressly nor impliedly,
might an international court or tribunal seek to rely on its inherent pow-
ers.® Inherent powers are used to supplement the often-rudimentary proce-
dural rules where necessary to ensure the proper functioning of a court.”

4 For example, in Aguas del Tunari v. Bolivia, a case concerning the privatization of
water services in Cochabamba, Bolivia’s third largest city, which had drawn signifi-
cant public attention and an amicus curiae request for leave from more than 300 en-
tities, the arbitral tribunal found that acceptance of the submission was ‘beyond the
power or authority of the Tribunal’ due to the consensual nature of arbitration and
pointed to the parties’ lack of consensus on whether to accept the submission.
Aguas del Tunari v. Bolivia, Decision on Respondent’s Objections to Jurisdiction,
21 October 2005, Appendix III: Letter from the Tribunal to Earthjustice, Counsel
for Petitioners, ICSID Case No. ARB/02/3, pp. 125-127. The case concerned a
damages claim by Aguas del Tunari, a subsidiary of the Dutch Bechtel corporation,
in the amount of US$ 50 million under the Netherlands-Bolivia investment treaty
for unlawful termination of a concession to Aguas del Turnari of the Cochabamba
water system following the striking down by the military of a protest against an ap-
proximately 35% percent raise of water prices in the course of which one teenager
was killed and over one hundred people injured.

5 See Article 101 ICJ Rules; Article 12 DSU; Article 44 ICSID Convention; Articles
1(1), 17(1) of the 2010 UNCITRAL Rules; Article 48 ITLOS Rules.

6 For an analysis of the concept of inherent powers, see C. Brown, 4 common law of
international adjudication, Oxford 2007, pp. 56, 67; I. van Damme, Treaty interpre-
tation revisited, not revised, ILO Distinguished Scholar Series, 30 October 2008.

7 E.g. Mavrommatis Palestine Concessions, Judgment, 30 August 1924, PCIJ Series
A, p. 16 (The PCIJ reasoned that the absence of a fitting rule of procedure allowed
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Alternatively, international courts and tribunals could draw permission
from customary international law, which can constitute a source of proce-
dural law.8 However, it is difficult to argue that authority to accept and
regulate amicus curiae submissions has attained the status of a rule of cus-
tomary international law. So far, no international court or tribunal has
sought to admit amici curiae on this basis. To form a rule of customary
international law, pursuant to Article 38(1) (b) ICJ Statute the rule in
question needs to be generally practiced in the belief that it is legally bind-
ing (opinio iuris). The intense debate surrounding the admissibility of am-
icus curiae, in particular the continuing strong political opposition to it in
the WTO membership, as exemplified in numerous Dispute Settlement
Body, General Council and Doha-Negotiation Meetings, indicates the ab-
sence of opinio iuris (at least for now).?

Equally, it is difficult to argue convincingly that the authority to admit
amici curiae constitutes a general principle of international law.!0 General
principles of international law prescribe a fundamental value or binding

it to ‘adopt the principle which it considers best calculated to ensure the administra-

tion of justice, most suited to procedure before an international tribunal and most in
conformity with the fundamental principles of international law.”); Northern
Cameroons (Cameroon v. United Kingdom), Judgment, 2 December 1963, Sep.
Op. Judge Fitzmaurice, ICJ Rep. 1963, p. 103; Nuclear Tests Case (Australia v.
France), Judgment, 20 December 1974, ICJ Rep. 1974, pp. 259-260.

8 C. Brown, supra note 6, p. 53; S. Rosenne, The law and practice of the Interna-
tional Court, Vol. 3: Procedure, Leiden 2006, pp. 1027-1028; H. Thirlway, Dilem-
ma or chimera? Admissibility of illegally obtained evidence in international adju-
dication, 78 American Journal of International Law (1984), pp. 622-623; United
States — Measures Affecting Imports of Woven Wool Shirts and Blouses from India
(hereinafter: US—Wool Shirts and Blouses), Report of the Appellate Body, adopted
on 23 May 1997, WT/DS33/AB/R.

9 Opposing C. Brithwiler, Amicus curiae in the WTO dispute settlement procedure: a
developing country’s foe?, 60 Aussenwirtschaft (2005), p. 351 (The continuous as-
sertion by panels and the Appellate Body of authority to admit amicus briefs have
rendered ‘amicus briefs a customarily accepted procedural means.’); CIEL, Pro-
tecting the public interest in international dispute settlement: the amicus curiae
phenomenon, 2009, p. 21, FN 103; L. Boisson de Chazournes, Transparency and
amicus curiae briefs, 5 Journal of World Investment and Trade (2004), pp.
333-336 (‘[M]aybe there is an emergence of a customary international law rule
which allows for the submissions of amicus curiae briefs.”).

10 See C. Kessedjian, Codification du droit commercial international et droit interna-
tional privé: de la gouvernance pour les relations économiques transnationales,
300 Receuil des cours (2002), p. 285 (‘Reflechir a I’eventuelle existence d’un
principe international de procedure qui permettrait a des tiers a un litige d’inter-

179

(o) ENR


https://doi.org/10.5771/9783845275925
https://www.nomos-elibrary.de/agb

Part II Commonalities and divergences

rule in an abstract manner. They are distilled from national laws or nation-
al court decisions and are prevalent in most of the world’s legal systems.
However, they are only directly binding if concretized in an international
contract or as customary international law.!! Amicus curiae is essentially a
common law concept (see Chapter 3). Hence, it is difficult to view it as a
general principle of law.

Accordingly, this section focuses on treaty-based authority to accept
amici curiae.

I. International Court of Justice

Article 34(2) ICJ Statute allows the Court to

request of public international organizations information relevant to cases be-
fore it, and shall receive such information presented by such organizations on
their own initiative.

The provision does not use the term amicus curiae, but the first alternative
functionally contains the typical features of amicus curiae.'? Article 34(2)
is further elaborated by Article 69(1) and (2) ICJ Rules:

1. The Court may, at any time prior to the closure of the oral proceedings, ei-
ther proprio motu or at the request of one of the parties communicated as pro-
vided in Article 57 of these Rules, request a public international organization,
pursuant to Article 34 of the Statute, to furnish information relevant to a case

venir devant le tribunal.’); D. Hollis, Private actors in public international law:
amicus curiae and the case for the retention of state sovereignty, 25 Boston Col-
lege International and Comparative Law Review (2002), pp. 238-239. On the as-
certainment of general principles, M. Nolan/F. Sourgens, Issues of proof of general
principles of law in international arbitration, 3 World Arbitration and Mediation
Review (2009), pp. 505-532; B. Cheng, General principles of law as applied by
international courts and tribunals, London 1953, pp. 257-394; s. Rosenne, supra
note 8, pp. 1022-1023.

11 M. Bodgan, General principles of law and the problem of lacunae in the law of
nations, 46 Nordisk Tidsskrift Internasjonal Ret (1977), pp. 37, 42; G. Géttsche,
Die Anwendung von Rechtsprinzipien in der Spruchpraxis der WTO-Rechtsmit-
telinstanz, Berlin 2005, pp. 113-117, 123.

12 W. Jenks, The status of international organizations in relation to the International
Court of Justice, 32 Transactions of the Grotius Society (1946), p. 38. Considering
the whole provision as amicus curiae, P. Palchetti, Opening the International
Court of Justice to third states: intervention and beyond, 6 Max-Planck Yearbook
of United Nations Law (2002), p. 167.
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before it. The Court, after consulting the chief administrative officer of the or-
ganization concerned, shall decide whether such information shall be present-
ed to it orally or in writing, and the time-limits for its presentation.

2. When a public international organization sees fit to furnish, on its own ini-
tiative, information relevant to a case before the Court, it shall do so in the
form of a Memorial to be filed in the Registry before the closure of the writ-
ten proceedings. The Court shall retain the right to require such information
to be supplemented, either orally or in writing, in the form of answers to any
questions which it may see fit to formulate and also to authorize the parties to
comment, either orally or in writing, on the information thus furnished.

Article 34(2) has to date not played any significant role in ICJ proceed-
ings. The ICJ has consistently rejected requests for amicus curiae submis-
sions by governmental and non-governmental entities by reference to the
wording of Article 34(2), including requests from individuals and tribal
representatives (see Chapter 3).

Pursuant to Article 50 ICJ Statute, the court may, ‘at any time, entrust
any individual, body, bureau, commission or other organization that it may
select, with the task of carrying out an enquiry or giving an expert opin-
ion.” The provision specifies the Court’s general investigative power in
Article 48 ICJ Statute.!3 The ICJ enjoys discretion in the selection of the
entity or person carrying out an enquiry under the provision. It may ap-
point an expert or commission of inquiry ex officio, as long as the parties
have referred to the facts investigated.!'# The provision is intentionally in-
clusive.!s Article 50 ICJ Statute expects that the Court ‘entrust’ a relevant
body. The ordinary meaning of this term does not seem to allow for the
acceptance of unsolicited information, although this does not seem to be
an insurmountable restriction. The provision could be interpreted to grant
the Court permission to formally request amicus curiae submissions (after
having received a request). This is confirmed by a contextual interpreta-
tion. The rules on standing are not an obstacle. Article 34(1) ICJ Statute

13 A. Riddell/B. Plant, Evidence before the International Court of Justice, London
2009, pp. 57-58. The PCIJ Statute contained an identical norm. The proposal by
the PCIJ Drafting Committee and the Advisory Committee of Jurists reveal that
the norm was intended to enable the court to obtain information and views distinct
from those of the parties.

14 M. Benzing, Das Beweisrecht vor internationalen Gerichten und Schiedsgerichten
in zwischenstaatlichen Streitigkeiten, Heidelberg 2010, p. 239.

15 C. Tams, Article 50, in: A. Zimmermann/C. Tomuschat/ K. Oellers-Frahm/ C.
Tams (Eds.), The Statute of the International Court of Justice, 2"¢ Ed, Oxford
2012, para. 15, p. 1294.
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addresses only standing before the ICJ. It does not, as the French version
of the text might suggest, exclude any form of participation by non-state
actors in ICJ proceedings.!©

However, further contextual analysis renders a different result.!” Article
50 concerns the evidentiary process. It distinguishes between enquiries —
directed at the investigation and evaluation of specific questions of fact —
and experts who shall explain complex technical and scientific questions
to the legal specialists on the bench.'® This differentiation indicates that
the provision is unsuitable to accommodate the heterogeneous amici curi-
ae, which typically share a specific view on the case and exceed neutral
assistance in the evidentiary process. The object and purpose of Article 50
is to furnish the ICJ with a set of investigative powers in the event that the
parties’ submissions are insufficient to establish the factual record. For the
same reason, reliance on Article 62(1) ICJ Rules is equally of no avail.!?

16 The French version of Article 34(1) reads: ‘Seuls les Etats ont qualité pour se
présenter devant la Cour.” It has been suggested that this term refers to the general
ability to appear before the ICJ in any manner. The provision’s historical back-
ground does not support such an understanding. The main purpose of the norm
was to exclude the possibility for individuals to bring states before the PCILJ. See
S. Rosenne, Reflections on the position of the individual in inter-state litigation,
in: P. Sanders (Ed.) International arbitration — liber amicorum for Martin Domke,
The Hague 1967, pp. 240, 244.

17 See, however, D. Shelton, The participation of non-governmental organizations in
international judicial proceedings, 88 American Journal of International Law
(1994), p. 627; L. Bartholomeusz, The amicus curiae before international courts
and tribunals, 5 Non-State Actors and International Law (2005), p. 214; D. Shel-
ton, The International Court of Justice and non-governmental organisations, 9 In-
ternational Community Law Review (2007), pp. 150-151.

18 C. Tams, supra note 15, para. 4; Case concerning Pulp Mills on the River Uruguay
(Argentina v. Uruguay) (hereinafter: Pulp Mills Case), Judgment, 20 April 2010,
Declaration of Judge Yusuf, ICJ Rep. 2010, p. 217, para. 5 (‘The rationale behind
these provisions on enquiry and the seeking of an expert opinion in the Statute and
the Rules of Court is to allow the Court to obtain the necessary assistance and sup-
port in acquiring such full knowledge of the facts.”).

19 Article 62(1) ICJ Rules: ‘The Court may at any time call upon the parties to pro-
duce such evidence or to give such explanations as the Court may consider to be
necessary for the elucidation of an aspect of the matters in issue, or may itself seek
other information for this purpose.’ It is disputed if the provision allows the court
to seek evidence proprio motu as it elaborates the court’s interaction with the par-
ties relating to party-submitted evidence under Article 49 ICJ Statute. See M. Ben-
zing, supra note 14, p. 146; S. Rosenne, supra note 8, p. 1324; R. Mosk, The role
of facts in international dispute resolution, 304 Receuil des Cours (2003), p. 96;
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Ultimately, because of the clear textual constraints, the ICJ would have

to change its rules on procedure and likely even Article 34(2) ICJ Statute
in order to be able to invite non-governmental organizations to participate
in contentious proceedings, an unlikely prospect given the arduous amend-
ment procedure.20

Article 66(2) ICJ Statute addresses amicus curiae participation in advi-

sory proceedings.?! Its personal scope is less narrow due to the different
phrasing of the predecessor norms in the PCIJ Statute:22

The Registrar shall also, by means of a special and direct communication, no-
tify any state entitled to appear before the Court or international organization
considered by the Court, or, should it not be sitting, by the President, as likely
to be able to furnish information on the question, that the Court will be pre-
pared to receive, within a time-limit to be fixed by the President, written
statements, or to hear, at a public sitting to be held for the purpose, oral state-
ments relating to the question.

Article 66(2) is further elaborated by Article 66(3) and (4) ICJ Statute, as
well as Articles 105 and 106 ICJ Rules, which were introduced with the
1978 revision of the Rules:

Article 66

3. Should any such state entitled to appear before the Court have failed to re-
ceive the special communication referred to in paragraph 2 of this Article,
such state may express a desire to submit a written statement or to be heard;
and the Court will decide.

4. States and organizations having presented written or oral statements or both
shall be permitted to comment on the statements made by other states or orga-
nizations in the form, to the extent, and within the time-limits which the
Court, or, should it not be sitting, the President, shall decide in each particular

20

21

22

A. Riddell/B. Plant, supra note 13, pp. 62, 336-337. But see P. Palchetti, supra note
12, p. 169.

See Articles 69, 70 ICJ Statute. M. Benzing, Community interests in the procedure
of international courts and tribunals, 5 The Law and Practice of International
Courts and Tribunals (2006), p. 403; R. Higgins, Respecting sovereign states and
running a tight courtroom, 50 International and Comparative Law Quarterly
(2001), p. 123.

For the legislative history of Article 66, which was adopted with minimal changes
from the PCIJ Statute, see A. Paulus, Article 66, in: A. Zimmermann/C. To-
muschat/ K. Oellers-Frahm/ C. Tams (Eds.), The Statute of the International Court
of Justice, 2" Ed, Oxford 2012, pp. 1640-1645, paras. 3-10.

Articles 26 and 66 PCIJ Statute, respectively, see P.M. Dupuy, Article 34, in: A.
Zimmermann/C. Tomuschat/ K. Oellers-Frahm/ C. Tams (Eds.), The Statute of the
International Court of Justice, 2™ Ed, Oxford 2012, p. 589, para. 3.
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case. Accordingly, the Registrar shall in due time communicate any such writ-
ten statements to states and organizations having submitted similar state-
ments.

Article 105

1. Written statements submitted to the Court shall be communicated by the
Registrar to any States and organizations which have submitted such state-
ments.

2. The Court, or the President if the Court is not sitting, shall:

(a) determine the form in which, and the extent to which, comments permit-
ted under Article 66, paragraph 4, of the Statute shall be received, and fix the
time-limit for the submission of any such comments in writing;

(b) decide whether oral proceedings shall take place at which statements and
comments may be submitted to the Court under the provisions of Article 66
of the Statute, and fix the date for the opening of such oral proceedings.

Article 106

The Court, or the President if the Court is not sitting, may decide that the
written statements and annexed documents shall be made accessible to the
public on or after the opening of the oral proceedings. If the request for advi-
sory opinion relates to a legal question actually pending between two or more
States, the views of those States shall first be ascertained.

The ICJ did not rely on any particular legal basis in its decision to accept
an amicus curiae brief from the International League for the Rights of
Man in International Status of South West Africa. Since, the ICJ has reject-
ed all requests by NGOs and individuals on the basis of the limited scope
of Article 66(2) ICJ Statute (see Chapter 3). The most elaborate rejection
was sent to Professor W. Michael Reisman in South West Africa. Reisman
sought permission from the ICJ to make submissions as amicus curiae on
‘critical legal issues’ relevant to the advisory proceedings. He argued that
there was no explicit prohibition in the Statute or the Rules ‘to accepting a
document from an interested group or individual.” In his reply, the Regis-
trar underlined the limited scope of participants pursuant to Article 66(2)
ICJ Statute and by reference to the principle ‘expressio unius est exclusio
alterium’ found that there was no legal possibility to grant leave.?3

In 2004, the ICJ issued Practice Direction XII to address the growing
number of submissions from non-governmental organizations it re-

23 South West Africa, Advisory Opinion, 21 June 1971, Letter No. 18 (Professor
Reisman to the Registrar), Part IV: Correspondence, ICJ Rep. 1971, pp. 636-637.
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ceived.?* A codification of the ICJ’s practice in the Nuclear Weapons advi-
sory proceedings it stipulates:

1. Where an international non-governmental organization submits a written
statement and/or document in an advisory opinion on its own initiative, such
statement and/or document is not to be considered as part of the case file.

2. Such statements and/or documents shall be treated as publications readily
available and may accordingly be referred to by States and intergovernmental
organizations presenting written and oral statements in the case in the same
manner as publications in the public domain.

3. Written statements and/or documents submitted by international non-gov-
ernmental organizations will be placed in a designated location in the Peace
Palace. All States as well as intergovernmental organizations presenting writ-
ten or oral statements under Article 66 of the Statute will be informed as to
the location where statements and/or documents submitted by international
non-governmental organizations may be consulted.

The Direction does not contain any assertion of authority to accept amicus
curiae briefs. But given that it only addresses international non-govern-
mental organizations, a term defined by the United Nations Economic and
Social Council as ‘any organization, which is not established by inter-gov-
ernmental agreement’, it can be argued to fall within the scope of Article
66(2) ICJ Statute.25 Essentially, Practice Direction XII contains two mes-
sages: first, submissions from international NGOs do not form part of the
formal record of the case as such. Second, such submissions are to be con-
sidered like any piece of information publicly available, with the added
difficulty that they are only accessible at the Peace Palace.26 Unless the
parties take the time and effort to track down submissions at the Peace
Palace and include them in their own submissions, they will be ignored. It
is little surprising that these submissions have not been mentioned in any

24 Practice Directions were introduced in 2001. They shall complement the ICJ
Rules. With regard to the legal nature of Practice Directions, see S. Rosenne, /n-
ternational Court of Justice, in: R. Wolfrum et al. (Eds.), Max Planck Encyclope-
dia of Public International Law online, Oxford, para. 76.

25 UN ECOSOC Resolution 288 (X) 27 February 1950. See also Resolution 1296
(XLV) of 25 June 1968, which encompasses also ‘organizations which accept
members designated by government authorities, provided that such membership
does not interfere with the free expression of views of the organizations.’

26 Cf. Article 56(4) ICJ Rules. The concept of ‘publication readily available’ was in-
troduced in the ICJ with the 1972 Revision of the Rules. For further analysis, see
A. Riddell/B. Plant, supra note 13, pp. 181-182. Due to growing concerns over the
extensive reference to publications readily available by the parties, the ICJ has is-
sued Practice Directions IXbis and IXter.
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of the recent advisory proceedings. Instead, there is an increasing reliance
on reports from NGOs submitted as documentary evidence by the parties
in contentious and advisory proceedings.?” Practice Direction XII solidi-
fies the legal status quo. Moreover, it can be seen as an assurance to par-
ties that the Court will not rely on an inherent power to admit amici curiae
against their express wishes.28

The ICJ has exceptionally accepted information from entities not en-
compassed by the wording of Article 66(2) ICJ Statute in two types of cas-
es.

The first constellation concerns cases where the advisory jurisdiction of
the ICJ functions as a review instance to administrative tribunals of inter-
governmental organizations in employment disputes.?’ In Judgments of
the Administrative Tribunal of the ILO upon complaints made against the
UNESCO, a case concerning the validity of judgments rendered by the
ILO Administrative Tribunal, the ICJ accepted sealed written statements
by the staff members involved in proceedings against the UNESCO before
the Administrative Tribunal through the UNESCO. Due to the restrictive
wording of Article 66(2) ICJ Statute, the Court refused the petitioners’ re-
quest to appear before the court or to at least send their submissions direct-

27 NGOs stand a better chance of having their views brought before the Court if sub-
mitted through a state. See Arrest Warrant of 11 April 2000 (Democratic Republic
of the Congo v. Belgium), Counter Memorial of the Kingdom of Belgium, 28
September 2001, pp. 80, 103-105, FN 250. See also D. Zagorac, International
courts and compliance bodies: the experience of Amnesty International, in: T.
Treves et al. (Eds.), Civil society, international courts and compliance bodies, The
Hague 2005, pp. 15.

28 Cf. M. Benzing, supra note 14, p. 249.

29 Inits first decision under the new Statute, the ICJ acknowledged that Article 66(2)
ICJ Statute caused ‘inherent inequality between the staff member, on the one hand,
and the Secretary-General and the member States, on the other.” It reasoned that
‘[g]eneral principles of law and the judicial character of the Court do require that,
even in advisory proceedings, the interested parties should each have an opportu-
nity, and on a basis of equality, to submit all the elements relevant to the questions
which have been referred to the review tribunal. But that condition is fulfilled by
the submission of written statements. ... The Court is ... only concerned to ensure
that the interested parties shall have a fair and equal opportunity to present their
views to the Court respecting the questions on which its opinion is requested and
that the Court shall have adequate information to enable it to administer justice in
giving its opinion.” Application for Review of Judgment No. 158 of the United Na-
tions Administrative Tribunal, Advisory Opinion, 12 July 1973, ICJ Rep. 1973, pp.
166, 178, 180-182, paras. 32, 35-39.
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ly to it.3% But the Court agreed to the proposal from the two original par-
ties that the UNESCO would attach to its own submission those of the for-
mer staff members. The ICJ justified its direct circumvention of Article
66(2) ICJ Statute with the atypical nature of the case — it was essentially a
private employment dispute — and the need to establish a minimal degree
of procedural equality between the staff members and the international or-
ganization.3! In 19935, a separate appeals mechanism was established with-
in the UN Administrative Tribunal, but the appellate procedure remains
applicable to other international organisations.3? In 2012, in an employ-
ment dispute concerning the International Fund for Agricultural Develop-

30 Judgments of the Administrative Tribunal of the I.L.O. upon Complaints made
against the UN.E.S.C.O., Advisory Opinion, 23 November 1956, Letters No. 9,
No. 12, No. 23, No. 25 and Annex to No. 25 and No. 35, Part [V: Correspondence,
ICJ Rep. 1956, pp. 236-238, 245-248, 253, 356. At the time, the General Assem-
bly of the United Nations had already proposed to amend the procedure of the UN
Administrative Tribunal in the way that the UN Secretary-General should transmit
the opinion of those concerned by a contested judgment to the ICJ without previ-
ous review. This practice was later enshrined in Article 11(2) Statute of the UN
Administrative Tribunal until a review mechanism within the administrative tri-
bunal was created for cases involving UN staff members. Article 11(3) further rec-
ommended that, in the interest of procedural equality, oral proceedings should not
be held. The mechanism remains relevant for employees of other international or-
ganizations.

31 Judgments of the Administrative Tribunal of the I.L.O. upon complaints made
against the U.N.E.S.C.O., Advisory Opinion, 23 November 1956, ICJ Rep. 1956,
pp. 77, 80. It seems that the Court bases the admission of the employee’s state-
ments on a loose reading of Article 65(2) ICJ Statute. It stipulates: ‘Questions up-
on which the advisory opinion of the Court is asked shall be laid before the Court
by means of a written request containing an exact statement of the question upon
which an opinion is required, and accompanied by all documents likely to throw
light upon the question.” In the first such case, the Court refused submissions from
the individual. See Effects of awards of compensation made by the United Nations
Administrative Tribunal, Decision, 13 July 1954 and Letter, 5 February 1954, ICJ
Rep. 1954, pp. 48, 394.

32 See Application for Review of Judgment No. 158 of the United Nations Adminis-
trative Tribunal, Advisory Opinion, 12 July 1973, ICJ Rep. 1973, pp. 166,
180-181, para. 36, Application for Review of Judgment No. 333 of the United Na-
tions Administrative Tribunal, Advisory Opinion, 27 May 1987 and Letter No. 17
(The Legal Counsel of the United Nations to the Registrar), ICJ Rep. 1987, pp. 18,
20, para. 6 and pp. 253-254; Application for Review of Judgment No. 273 of the
United Nations Administrative Tribunal, Advisory Opinion, 20 July 1982 and No.
23 (The Legal Counsel of the United Nations to the Registrar), ICJ Rep. 1982, pp.
325-326, para. 6 and p. 233.
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ment, the ICJ was asked to apply a similar provision from the Statute of
the ILO Administrative Tribunal. The ICJ confirmed its earlier decisions,
although it questioned the adequacy of the review system in light of the
rule of law.33 The majority justified its decision by noting that the ‘un-
equal position before the Court of the employing institution and its offi-
cial, arising from provisions of the Court’s Statute’ had been ‘substantially
alleviated’ by the transmission of documents from the official via the em-
ploying institution and the decision of the Court to not hold hearings in re-
view proceedings.3*

Second, the ICJ allows the filing of submissions from state-like entities
that are directly affected by an advisory opinion.?> In the Wall Opinion,
the ICJ granted leave to file written submissions to the United Nations, its
member states and Palestine after the General Assembly had in 2003 re-
quested the ICJ to give an advisory opinion on the consequences of the
construction of a wall by Israel in the occupied Palestinian territories.3¢
The ICJ justified the granting of leave to Palestine as follows:

[[]n light of General Assembly resolution A/RES/ES-10/14 and the report of
the Secretary-General transmitted to the Court with the request, and taking in-
to account the fact that the General Assembly has granted Palestine a special
status of observer and that the latter is co-sponsor of the draft resolution re-
questing the advisory opinion, Palestine may also submit to the Court a writ-
ten statement on the question within the above time-limit.37

33 The majority questioned the adequacy of the review system. It considered that the
principle of party equality ‘must be now understood as including access on an
equal basis to available appellate or similar remedies’, but found that it was ‘not in
a position to reform this system.” See Judgment No. 2867 of the Administrative
Tribunal of the International Labour Organization upon a complaint filed against
the International Fund for Agricultural Development, Advisory Opinion, 1 Febru-
ary 2012, ICJ Rep. 2012, p. 10, paras. 45-47. Judge Greenwood disagreed with the
majority in this regard. He considered the review system ‘not acceptable today.’
See Judgment No. 2867 of the Administrative Tribunal of the International Labour
Organization upon a complaint filed against the International Fund for Agricul-
tural Development, Advisory Opinion, 1 February 2012, Sep. Op. Judge Green-
wood, ICJ Rep. 2012, pp. 95-96, paras. 3-4.

34 Judgment No. 2867 of the Administrative Tribunal of the International Labour Or-
ganization upon a complaint filed against the International Fund for Agricultural
Development, Advisory Opinion, 1 February 2012, ICJ Rep. 2012, p. 10, para. 44.

35 Wall, Advisory Opinion, 9 July 2004, ICJ Rep. 2004, pp. 136, 141, para. 4; Koso-
vo, Order of 17 October 2008, ICJ Rep. 2008, p. 410, para. 4.

36 Wall, Advisory Opinion, 9 July 2004, ICJ Rep. 2004, pp. 136, 141, para. 4.

37 Wall, Order of 19 December 2003, ICJ Rep. 2003, p. 429, para. 2.
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The ICJ did not explicitly rely on Article 66(2) in its Order.?® The impor-
tance it attached to Palestine’s participation is illustrated by the fact that
the Palestinian speakers were also admitted to the hearings.?® This deci-
sion marked a change from Applicability of the Obligation to Arbitrate un-
der section 21 of the Headquarters Agreement of 26 June 1947, where the
Court did not invite Palestine to participate despite the direct effect the ad-
visory opinion had on its position. The underlying dispute between the UN
and the USA concerned the closing of the Palestine Liberation Organisa-
tion’s UN representation by the USA. Instead, the UN Legal Counsel in-
formed the ICJ of the Palestinian position.*? The ICJ confirmed its new
approach in 2007 in Kosovo by granting leave to the Provisional Institu-
tions of Self-Government of Kosovo in the advisory proceedings on the
accordance with international law of the unilateral declaration of indepen-
dence by the provisional institutions. This time, the ICJ even relied on the
wording of Article 66(2) in its granting of leave.*! The authors of the uni-
lateral declaration filed written statements together with 35 UN member
states and two intergovernmental organizations. In addition, they were
also invited to participate in the oral proceedings.*?

38 Wall, Advisory Opinion, 9 July 2004, ICJ Rep. 2004, pp. 141-142, para. 5.

39 Wall, Public Sitting held on Monday 23 February 2004, Verbatim Record, CR
2004/1, p. 17.

40 Applicability of the obligation to arbitrate under Section 21 of the United Nations
Headquarters Agreement of 26 June 1947, Advisory Opinion, Order of 9 March
1988, ICJ Rep. 1988, paras 3-4. See also C. Chinkin, Third parties in international
law, Oxford 1993, p. 232, FN 34; B. Stern, L affaire de |'OLP devant la jurisdic-
tion international et interne, 34 Annuaire francais de droit international (1988),
pp. 165-194.

41 Kosovo, Order of 17 October 2008, ICJ Rep. 2008, p. 410, para. 4 (‘[T]aking ac-
count of the fact that the unilateral declaration of independence by the Provisional
Institutions of Self-Government of Kosovo of 17 February 2008 is the subject of
the question submitted to the Court for an advisory opinion, the authors of the
above declaration are considered likely to be able to furnish information on the
question’.).

42 See Kosovo, Public sitting held on Monday 1 December 2009, Verbatim Record,
CR 2009/24, p. 30. During the General Assembly debates preceding the request,
several states found that the General Assembly should ask that the Provisional In-
stitutions be permitted to participate to ensure fairness in the proceedings. This
was ultimately not done. See Y. Ronen, Participation of non-state actors in ICJ
proceedings, 11 The Law and Practice of International Courts and Tribunals
(2012), p. 92, FN 64; UN Doc. A/63/461 of 2 October 2008, Annex to UN Doc. A/
63/461, para. 9; UN Doc. A/63/PV.22, pp. 2, 10-14.
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The ICJ appears to have justified the admissions on the basis of the spe-
cial circumstances (i.e. the special role and relevance of the two state-like
entities concerning the issue before it), as well as its interest in obtaining
the fullest information on the events underlying the advisory questions. It
is unlikely that the decisions precipitate a broadening of the interpretation
of the term ‘international organization’ in light of the particularities of the
circumstances.®3 Further, the admissions follow an approach adopted al-
ready by the PCIJ in Consistency of Certain Danzig Legislative Decrees
with the Constitution of the Free City.** The case concerned the legality of
legislation passed by the Socialist Nationalist Party majority in the Danzig
Senate, which permitted prosecutors and judges to prosecute individuals
for certain crimes not stipulated by law. The legislation had been used
against opposition party members that complained to the High Commis-
sioner of the League of Nations in charge of Danzig, then an autonomous
area under the international protectorate of the League of Nations. In the
advisory proceedings, the PCIJ permitted the Free City of Danzig to par-
ticipate in the proceedings on the basis of an authorizing resolution from
the Council of the League of Nations.*> In addition, the opposition party
members were informed that the PCIJ would receive an explanatory note
to supplement their initial statement to the High Commissioner.*® The Free
City and the opposition party members made submissions in accordance
with the invitations.

43 See also G. Hernandez, Non-state actors from the perspective of the International
Court of Justice, in: J. d’Aspremont (Ed.), Participants in the international legal
system, multiple perspectives on non-state actors in international law, London and
New York 2011, p. 151; A. Paulus, supra note 21, pp. 1646-1647, para. 14; H.
Thirlway, The International Court of Justice 1989-2009: at the heart of the dis-
pute settlement system?, 57 Netherlands International Law Review (2010), p. 388.

44 Consistency of Certain Danzig Legislative Decrees with the Constitution of the
Free City, Advisory Opinion, 4 October 1935, PCIJ Series A/B, No. 65.

45 Resolution of 17 May 1922, Official Journal of the League of Nations, Vol. 3, p.
545, item 667, PCIJ Series D, No. 6, cited by Y. Ronen, supra note 42, p. 90, FN
56.

46 The authorization was communicated to the Free City by Poland. Consistency of
Certain Danzig Legislative Decrees with the Constitution of the Free City, Adviso-
ry Opinion, 4 December 1935, PCIJ Series A/B, No. 65, p. 65.
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II. International Tribunal for the Law of the Sea

Participation by non-parties before the ITLOS is regulated in the ITLOS
Rules.*” With respect to contentious proceedings, Article 84 ITLOS Rules
provides as follows:

1. The Tribunal may, at any time prior to the closure of the oral proceedings,
at the request of a party or proprio motu, request an appropriate intergovern-
mental organization to furnish information relevant to a case before it. The
Tribunal, after consulting the chief administrative officer of the organization
concerned, shall decide whether such information shall be presented to it oral-
ly or in writing and fix the time-limits for its presentation.

2. When such an intergovernmental organization sees fit to furnish, on its own
initiative, information relevant to a case before the Tribunal, it shall do so in
the form of a memorial to be filed in the Registry before the closure of the
written proceedings. The Tribunal may require such information to be supple-
mented, either orally or in writing, in the form of answers to any questions
which it may see fit to formulate, and also authorize the parties to comment,
either orally or in writing, on the information thus furnished.

3. Whenever the construction of the constituent instrument of such an inter-
governmental organization or of an international convention adopted there
under is in question in a case before the Tribunal, the Registrar shall, on the
instructions of the Tribunal, or of the President if the Tribunal is not sitting, so
notify the intergovernmental organization concerned and shall communicate
to it copies of all the written proceedings. The Tribunal, or the President if the
Tribunal is not sitting, may, as from the date on which the Registrar has com-
municated copies of the written proceedings and afte