Chapter V: The Doctrine of Acquired Rights in Cases of State
Succession. Status, Content, Value, Limits and Potential

“Law must be based on facts - sociological, historical and others - and

it must take facts into account. But it can never be a mere reflection of
them.”2023

A) Preliminary Remarks

From the coal mines of Upper Silesia, over the ethnic quarrels of Yugosla-
vian dismemberment and the oil fields in South Sudan to cross-border
services post-Brexit, the basic tension underlying the mentioned cases has
always been the same - a tension between continuity and change. The
continuity in that equation represents not only a factual situation and,
simultaneously, an aspiration for stability and foreseeability in international
relations but also an individual interest in the continued validity of private
relations and way of life. The change side stands for a necessary corollary of
development, sometimes even a remedy to injustices and oppression. The
doctrine of acquired rights brings that tension down to its application in
the domestic sphere, asking for individual’s private rights to be internation-
ally respected and hence protecting the stability of the national legal order
against the sovereign prerogative of every state to build its internal domestic
system as it sees fit, a right that basically flows from Art. 2 para. 1 UNC.

A legal system, first and foremost the international legal system, must
always be open to change, otherwise it will not be able to adapt to new
developments and challenges. It will become outdated and lose its regula-
tory function. On the national level, in states with a democratic form of
government, such change is additionally justified by the need to respond
to shifting political majorities and preferences within the electorate. No
matter what source rights spring from, as long as this source stems from
positive law, it is open to change and abrogation. Therefore, apart from
core human rights attaching to an individual by its very nature as a person
(and thus being essentially derived from natural law), eternal, untouchable

2023 Lauterpacht Private Law Sources and Analogies (n 61) 304.
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rights cannot exist. The question that remains - and that the doctrine of
acquired rights tries to answer - is whether there are limits to this possibility
of change and how to define them. Such limits must be found by weighing
against each other the two factors involved in the legal tension - those of
stability and change. And the determinants of that weighing process have
changed enormously since the beginning of the 20t century.

First, at an early date, the doctrine of acquired rights accepted individu-
als’ interests under international law - long before human rights entered
the scene. The doctrine transcended the traditionally impermeable border
between domestic and international law. By asking for international rules
to govern a genuinely domestic issue - i.e. private rights acquired under
a national legal order, it tried to “pierce the veil” of domestic affairs shield-
ed from international scrutiny, Art.2 para. 7 UNC. Yet, at the inception
of the doctrine, international law in essence almost exclusively regulated
relations between states on a bilateral basis.???* Hence, the recognition of
individual interests was generally framed in more “objective” notions such
as unjustified enrichment. This framing mirrored the governing picture of
the time - that, under international law, the individual was solely an interest
of the home state. Further explanations of a doctrine of acquired rights
were rooted in territorial notions or ideas of indebted territory. Today, the
role of the individual within the international legal order has grown. It
has been accorded its own rights and independent standing before human
rights courts and international arbitral tribunals. Moreover, the protection
of basic human rights has been conceptualized as an obligation erga omnes
in which all states have an interest. In so far, not only the significance of
the “link” of nationality has decreased but international law has widened its
scope, and it has generally become accepted that the treatment of a state’s
own nationals is no longer within its domaine réservé. 2%

Second, at the time when O’Connell, Lalive, and Bedjaoui wrote about
succession, i.e. from the beginning until the middle of the 20t century,
the factual examples they had in mind were mostly cases of (sometimes
involuntary) cessions, decolonization, or even conquer and annexation of
territory. That view was only natural as it was in line with how territorial
changes frequently happened at the time. But, also in this respect, interna-
tional law has undergone profound change. With the adoption of the UNC,

2024 On this former feature of international law Simma, ‘From Bilateralism to Commu-
nity Interest in International Law’ (n 279), 229.
2025 Cf. in detail supra, Chapter III B) II) 1).
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all states were obliged to accept each other’s sovereign equality, Art. 2 para.
1 UNC. The structure of subordination, often characterizing the former
cases of succession, more and more disappeared. Processes rising to the
surface were separation, dissolution (often incited by the pursuit of demo-
cratic change and self-determination), (voluntary) accession, and merger.
Only some happened against a violent background and were preceded by
suppression. Some were consensually agreed on. For the future, most likely,
the most frequent forms of state succession will be separations and cessions.
The two most recent cases of succession, Kosovo and Sudan, pay tribute
to this suggestion. Additionally, new forms of change in sovereignty have
emerged - the withdrawal of the UK from the EU, though not qualifying
as a traditional succession, resembles separation scenarios. Additionally,
beyond the cession examples of Hong Kong, Macau, and Walvis Bay, other
minor cessions have been reported without the details filtering through.2026
Furthermore, other transfers of territory have been openly, albeit maybe not
seriously, pondered.2%2” These transfers will have to be approached under
different prefixes than the succession scenarios of past centuries.

Third, there is room for an updated doctrine of acquired rights. All of
the commonly agreed rules of state succession - of which there are few
(such as the “moving treaty frontiers” rule,2928 the permanence of territorial
borders,?°?° and probably also the equitable proportion rule with respect
to state property and debts?030) - are conceptualized from the views of
states. They take no particular cognizance of individual rights and claims.
In Art. 6 VCSSPAD, individuals’ private rights have explicitly been excluded

2026 BBC News, ‘Tajikistan Cedes Land to China’ (13 January 2011) <https://www.bbc.
com/news/world-asia-pacific-12180567>; Roman K Bustonkala, ‘Tajik Land Deal
Extends China's Reach in Central Asia’ Reuters (25 March 2011) <https://www.reu
ters.com/article/us-tajikistan-china-land-idUSTRE7201RP20110325>; Hanja Maij-
Weggen, (European Parliament), ‘Parliamentary Question: Cession of Territory by
Vietnam to China’ (14 February 2020) E-0532/2002 <https://www.europarl.europa
.eu/doceo/document/E-5-2002-0532_EN.html?redirect>

2027 Reuters, ‘Blinken Confirms the U.S. Does Not Want to Buy Greenland After
Trump Proposal’ (20 May 2021) <https://www.reuters.com/world/blinken-confir
ms-us-does-not-want-buy-greenland-after-trump-proposal-2021-05-20/>; on this
Thielborger and Manandhar (n 793) and comment by Reimold, ‘Not for Sale?’ (n
793).

2028 Supra, footnote 401.

2029 Supra, footnote 616.

2030 Arnauld Vélkerrecht (n 255) § 2 para. 113; Herdegen (n 255) § 30 para. 2; cf. Stahn,
‘The Agreement on Succession Issues of the Former Socialist Federal Republic of
Yugoslavia® (n 410), 383.
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from the scope of the convention. The protection afforded by human rights
law and the law on the protection of foreign investments is not without
gaps, especially in cases of change of sovereignty, as those laws depend to
a great extent on protection by treaty. Since customary international law
knows no independent, generally agreed definition of property, property
protection still hinges on national law. In addition to those points, human
rights and investment law have been subject to severe (political) backlash
over the last few years. And this is exactly where the doctrine of acquired
rights could come into play.

B) The Positive Legal Status of the Doctrine

It is generally accepted that the sources listed in Art. 38 para. 1 lit.a) - ¢)
ICJ Statute?03l, i.e. international conventions, international custom (as evi-
dence of a general practice accepted as law), and the generally recognized
principles of law?932, are the primary sources of international law covering
most of the present law-making processes.?%3* In principle, no formal hier-
archy exists between those three sources.293* Other categories sometimes

2031 ICJ Statute (n 503).

2032 The attribute “recognized by civilized nations“ has become obsolete by today as
all nations are considered ‘“civilized”; for many ILC, ‘First Report on General
Principles of Law (Vazquez-Bermudez, Special Rapporteur)” (5 April 2019) UN
Doc. A/CN.4/732 paras. 178-186; Thirlway (n 266) 108; Alain Pellet and Daniel
Miiller, Article 38" in Andreas Zimmermann and others (eds), The Statute of the
International Court of Justice: A Commentary (3rd ed. OUP 2019) para. 262. There-
fore, the ILC now speaks of “the community of nations” which must recognize
a general principle, ILC, ‘Report on the Work of Seventy-Second Session (2021)’
(2021) UN Doc. A/76/10 172.

2033 Verdross and Simma (n 23) 322, § 516; Arnauld Vélkerrecht (n 255) 117, para. 186;
Herdegen (n 255) § 14 paras. 1-2; Thomas Kleinlein, ‘Customary International Law
and General Principles: Rethinking Their Relationship’ in: Lepard Reexamining
Customary International Law (n 563) 131 133; cf. Thirlway (n 266) 9; Mario Prost,
‘Sources and the Hierarchy of International Law: Source Preferences and Scales
of Values’ in: Besson/dAspremont Handbook on the Sources of International Law
(n 432) 640 643 “starting point”; Tomuschat, ‘General International Law’ (n 514)
187-188, especially footnote 11, but critical at 201-202 “outdated definition”.

2034 Ridiger Wolfrum, ‘Sources of International Law (2011)" in: MPEPIL (n 2) para. 11;
Arnauld Volkerrecht (n 255) para. 283; ILC, “Third Report on General Principles
of Law (Vdzquez-Bermudez, Special Rapporteur)’ (18 April 2022) UN Doc. A/
CN.4/753 para. 76; Pellet and Miiller, Article 38’ (n 2031) para. 271. But Prost,
‘Sources and the Hierarchy of International Law’ (n 2032) 644-645 as well as
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mentioned, such as unilateral acts of states or decisions of international
organizations,?%> can be included in that canon.2%¢ “[J]udicial decisions
and the teachings of the most highly qualified publicists”, Art. 38 para. 1
lit. d), constitute merely a subsidiary means for determining rules of law,
i.e. they may assist in the process of ascertaining the existence of a rule but
are not direct sources of international law. However, the list in Art. 38 is
not necessarily exhaustive. For lack of a central legislative organ or superior
decision-making authority, international law is not bound to those main
formal concepts of sources. Other expressions of state consent can lead
to new law.20¥ However, for clarity’s sake, this analysis of acquired rights
is structured according to the traditional sources of international law as
foreseen in Art.38 IC]J Statute while also considering evidence of further
rules.

I) Acquired Rights as a Norm of Treaty Law

Much of the discussion surrounding state succession has focused on succes-
sion to treaties.?038 At first sight, this connection is understandable given

Pellet and Miiller, ‘Article 38" (n 2031) paras. 272-282 stress the significance of
“informal hierarchies”.

2035 E.g. Cassese (n 813) 183; Wolfrum, ‘Sources of International Law (2011)" (n 2033)
para. 10.

2036 Arnauld Volkerrecht (n 255) 118, para. 187; Thirlway (n 266) 24-30; for acts of
international organisations Herdegen (n 255) § 14 para. 4; Verdross and Simma
(n 23) 323, § 517; Tomuschat, ‘General International Law’ (n 514) 188, footnote 12;
differently Wolfrum, ‘Sources of International Law (2011)’ (n 2033) paras. 10, 40-45.

2037 Verdross and Simma (n 23) 323-327, §§518-522; Riedel (n 563), 388 arguing for
“standards of international law [...] as a legal category of its own, alongside the
traditional sources’ triad.”; Tomuschat, ‘General International Law’ (n 514) 188,
202 with respect to “general international law”; cp. also Wolfrum, ‘Sources of
International Law (2011) (n 2033) para. 10 “It is the States concerned that even-
tually decide what constitutes international law” [reference omitted]; Crawford
Brownlies Principles of Public International Law (n 3) 18-19.

2038 E.g. (even if embedding it within the more general theory) Craven Decolonization
of International Law (n 17); Zimmermann Staatennachfolge in vélkerrechtliche
Vertrdge (n 294); Zimmermann and Devaney, ‘Succession to Treaties and the In-
herent Limits of International Law’ (n 283); Hafner and Novak, ‘State Succession
in Respect of Treaties’ (n 294); for investment law, e.g. Tams, ‘State Succession to
Investment Treaties: Mapping the Issues’ (n 316), 317; and for human rights law e.g.
Kamminga, ‘Impact on State Succession in Respect of Treaties’ (n 611).
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the major importance of treaty law in today‘s international legal order.20%
With the VCLT?%40, which has not only entered into force for 116 states?04!
but is widely considered to reflect in large parts customary international
law,2042 a comprehensive and clear set of rules exists from which an analysis
could depart.2°4* Additionally, the regularly written form of treaties?04*
and their deposition in treaty collection bases such as the UNTC makes
them more accessible and easier to research than constantly changing
non-written sources.?’*> The field of state succession in particular lacks
a comprehensive customary basis as states have routinely concluded ad-hoc
agreements.?4® Thus, often, to work with treaty law would appear to be
more fruitful than grappling with the complexities and pitfalls of custom
and general principles.

Yet, for state succession cases, there is a strong argument for considering
treaty law to be the least appropriate of the three sources when analyzing
the protection of individual rights. If one could assume that a specific

2039 On the “treaty primacy” in international law Prost, ‘Sources and the Hierarchy of
International Law’ (n 2032) 645-650; Delbriick and Wolfrum (n 266) 49-50; see
Pellet and Miiller, Article 38’ (n 2031) para. 296 on the preferred use of treaties by
the IC]J.

2040 VCLT (n 291).

2041 See https://treaties.un.org/pages/ViewDetailsIIL.aspx?src=TREATY&mtdsg_no=X
XIII-1&chapter=23&Temp=mtdsg3&clang=_en.

2042 Arnauld Volkerrecht (n 255) 121/122, para. 196; Herdegen (n 255) § 15 para. 4;
UNSG, ‘Aide-Memoire’ (n 740) para. 3; cf. IACtHR Denunciation of the ACHR (n
512) para. 46. Arguing that the VCLT rules are almost never challenged in practice
Aust Modern Treaty Law and Practice (n 294) 10-11. See on the relationship
between the VCLT and human rights Scheinin, ‘Impact on the Law of Treaties’ (n
777).

2043 However, Art.73 VCLT explicitly excludes its applicability to cases of state succes-
sion.

2044 Cf. Art.2 para. 1lit. a) VCLT , Treaty’ means an international agreement concluded
between States in written form and governed by international law” [emphasis
added].

2045 See also Jan Klabbers and others, ‘General Introduction’ in: Klabbers/Koskenniemi
et al. State Practice Regarding State Succession (n 297) 14 16 where it is noted
that with respect to the materials submitted by states “most [...] related to issues
of recognition and state succession in respect of treaties; by contrast, succession
in respect of State property, debts, archives and nationality was the topic of only
a handful of the documents submitted”; also Klabbers and Koskenniemi, ‘Succes-
sion in Respect of State Property, Archives and Debts, and Nationality’ (n 297) 118.

2046 E.g. the Succession Agreement (n 1447), the Alma-Ata-Declaration (n 1234), the
Minsk Agreement (n 1233) and numerous agreements between the Sudan and
South Sudan, supra, Chapter IV) B) IX).
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treaty containing individual rights persisted after a case of succession, i.e.
became binding for the successor state, those rights could be considered
acquired rights. As discussed above, such a rule is most popularly suggested
for treaties protecting human rights.2%4” Yet, if one does not want to fall
into circular reasoning, such a general rule, logically, would have to be
extraneous to the treaty itself.2048 Treaty law is based on the consent of
all parties to the treaty.?°4 The customary third party rule encapsulated
in Art.34-37 VCLT, enouncing that treaties are in principle not binding
on non-parties without their consent, is but another expression of that
general conviction. To oblige a new state to accept treaties of its predecessor
is therefore hard to sustain from the beginning.?9>" Additionally, at least
for bilateral treaties and multilateral treaties not of an erga omnes charac-
ter,20%! replacing the predecessor with a successor state creates a new treaty
relationship between the successor and the other former treaty party.20>
As those treaties are regularly the result of a detailed bargaining process
between states intending to regulate their particular relationship, a change
of the treaty partner can fundamentally change the circumstances of the
treaty relations.?%>® The third party rule also protects the treaty partner,
though.295* Thus, the clean-slate principle with respect to treaties “can
be justified on several powerful bases - the principle of individual State
autonomy, the principle of self-determination, the principle of res inter alios

2047 See supra, Chapter II1 C) II) 2).

2048 The rationale for the survival of rights must not be taken from the object and
purpose of the relevant treaty (Art. 31 para. 1 VCLT), as these two characteristics
are confined to the specific instrument.

2049 Thirlway (n 266) 37; Jutta Brunnée, ‘Consent (2022) in: MPEPIL (n 2) para. 20;
Wolfrum, ‘Sources of International Law (2011)’ (n 2033) paras. 14-15; Simma, ‘From
Bilateralism to Community Interest in International Law’ (n 279), 376, para. 121; cf.
Tomuschat, ‘General International Law’ (n 514) 189-191; Salacuse (n 455) 51/52.

2050 Compare Strupp (n 2) 92; but advocating the bindingness of “world order treaties”
Christian Tomuschat, ‘Obligations Arising for States Without or Against Their
WLl (1993-1V), 241 RAC 195 247-248.

2051 In comparison, multilateral conventions, as far as they contain erga omnes obliga-
tions, are not based on the principle of do ut des, but each states commits to
further a common goal. The treaty’s provisions have regularly not been negotiated
on an individual basis. See for the pertaining discussion with respect to human
rights treaties supra, Chapter I1I) C) II) 2) b).

2052 Cf. Hafner and Kornfeind (n 27), 5; Hafner and Novak, ‘State Succession in
Respect of Treaties’ (n 294) 402.

2053 Cp. Jennings (n 326), 446.

2054 Delbriick and Wolfrum (n 266) 161 with respect to Art. 8 and 9 of the VCSST; cf.
Dumberry, ‘State Succession to Bilateral Treaties’ (n 295), 24-28.
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acta, and the principle that there can be no limitations on a State's rights,
except with its consent.”20%

That finding does not purport to the impossibility of a case where suc-
cession to a treaty can be justified. But the reasons for that case would have
to be sought outside the treaty or at least would have to have “emancipated”
themselves from the specific treaty.29>¢ It seems furthermore important at
this point to clarify three points. First, rejecting a rule of succession into the
treaty does not mean that there can be no “succession” to the legal situation
created by the facts established by the treaty, in the sense that those facts
have to be accounted for.2%%7 Second, that rejection would also not foreclose
states deliberately taking over a predecessor’s obligations (cf. the examples
of the Czech and the Slovak Republic) without being legally obliged to do
so. Third, it would also not forestall the possibility of a state becoming a
new party to a convention or to agreeing on the novation of a bilateral
treaty. Both latter choices would, however, only lead to a bindingness ex
nunc.

IT) Acquired Rights as a Norm of Customary International Law

Several authors have anchored the doctrine of acquired rights in customary
law.2058 Customary law, besides treaties, is often perceived as the most

2055 Separate Opinion Weeramantry (n 528) 644; also for the clean-slate approach
with respect to treaties Miillerson, “The Continuity and Succession of States, by
Reference to the Former USSR and Yugoslavia’ (n 26), 474.

2056 ibid. See IC] Croatia v. Serbia (Merits) (n 483) para. 115 “whether or not the
Respondent State succeeds [...] to the responsibility of its predecessor State for
violations of the Convention is governed not by the terms of the Convention but
by rules of general international law”; Jennings (n 326), 445 “When that stage is
reached, those treaties which are immediately available to a new State will, it is
safe to predict, be so because of their purpose and function and not because of a
‘succession’ from the parent State”; also Marek (n 61) 1, 14.

2057 See O'Connell The Law of State Succession (n 2) 78, 100, 103; O'Connell, ‘Recent
Problems of State Succession in Relation to New States’ (n 3), 140; Art. 70 para. 1
lit. b) VCLT.

2058 E.g. Bismuth, ‘Customary Principles Regarding Public Contracts Concluded with
Foreigners’ (n 2) 327 “customary principle®; Reinisch State Responsibility for Debts
(n 2) 88; Kriebaum and Reinisch, ‘Property, Right to, International Protection
(2009)’ (n 2) para. 17; Hasani (n 2), 143.
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important source of international law?%>® and recently its identification has
been the topic of a study undertaken by the ILC2060,

1) General Prerequisites for the Formation of a Norm of Customary
International Law

Pursuant to Art. 38 para. 1 lit. b) ICJ Statute, custom is constituted through
“general practice accepted as law”. According to the still predominant
view, two requirements have to be fulfilled. First, there has to be state
practice in conformity with the rule, which is backed up by the belief
to be legally bound to act in this way (opinio juris).206! “State practice
consists of conduct of the State, whether in the exercise of its executive,
legislative, judicial or other functions™%2 and may consist of “physical and
verbal acts”2063, However, ICJ jurisprudence on the matter is not without

2059 Wet, ‘Sources and the Hierarchy of International Law’ (n 508) 627; Aust Modern
Treaty Law and Practice (n 294) 9; cf. Prost, ‘Sources and the Hierarchy of Interna-
tional Law’ (n 2032) 645-655 who only discusses treaties and custom as candidate
for primary sources. Michael Wood, ‘Foreword’ in: Lepard Reexamining Custom-
ary International Law (n 563) xiii xiii “Customary international law remains the
bedrock of international law”

2060 ILC, ‘Draft Conclusions on Identification of Customary International Law, with
Commentaries’ (n 563) para. 66.

2061 “Two-element approach”, e.g. supported by ICJ Jurisdictional Immunities (n 496)
para. 55; only recently (again) endorsed (even without reference to the following
explicit standards) in ICJ Chagos Opinion (n 513) para. 149; ILC, ‘Second Report
on Identification of Customary International Law (Special Rapporteur Wood)’
(2014), 2014(11(1)) YBILC 163 paras. 21-31; ILC, ‘Draft Conclusions on Identifica-
tion of Customary International Law, with Commentaries’ (n 563) Draft Conclu-
sion 2; Wolfrum, ‘Sources of International Law (2011)’ (n 2033) para. 24; Thirlway
(n 266) 65. However, Michael Wood and Omri Sender, ‘State Practice (2017) in:
MPEPIL (n 2) para. 1 avow that “A rigid distinction between State practice and
opinio iuris as two independent constituent elements of customary international
law is not possible” [italics in original]. Recently, more and more authors support a
“deductive” approach and place more emphasis on the opinio juris element; for an
overview see Kleinlein, ‘Customary International Law and General Principles’ (n
2032) 144-145 with references.

2062 ILC, ‘Draft Conclusions on Identification of Customary International Law, with
Commentaries’ (n 563) Draft Conclusion 5.

2063 ibid Draft Conclusion 6 with further details; comprehensively Wood and Sender,
‘State Practice (2017) (n 2060).
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ambiguities. While referring to an “extensive and virtually uniform®2064,
a “settled”0% practice, such practice was not meant to “be in absolutely
rigorous conformity with the rule” but “the conduct of States should, in
general, be consistent with the rule”%, Second, the consistent pattern
of action must take place over a certain amount of time, the length of
which depends on the consistency and regularity of the practice.2°¢” For the
building of custom, the practices of some states particularly affected by a
potential rule can have more weight than the attitudes of other states.2068

2) The Binding Character of Pre-Existing Customary International Law for
a New State

There is consensus that the formation of custom, even if “not made by
simple majority”,20% does not require consent of all states and, in fact,
can even evolve against the will of some states?0’ However, according

2064 North Sea Continental Shelf Judgment (Federal Republic of Germany/Denmark;
Federal Republic of Germany/Netherlands), 20 February 1969, ICJ Reports 1969 3
43, para. 74 (1CJ).

2065 ibid 44, para. 77 [italics in original]; endorsed by ICJ Jurisdictional Immunities
(n 496) 122, para. 55; repeated in ICJ Chagos Opinion (n 513) para. 149. Cf. also
ILC, ‘Draft Conclusions on Identification of Customary International Law, with
Commentaries’ (n 563) Draft Conclusion 8 para. 1.

2066 Military and Puramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), 27 June 1986, Merits, ICJ] Rep 1986, 14 para. 186 (ICJ). Critical
towards this approach in cases of non-settled custom Simma and Alston (n 514),
97.

2067 Cf. ILC, ‘Draft Conclusions on Identification of Customary International Law,
with Commentaries’ (n 563) Draft Conclusion 8, para. 2 ,Provided that the prac-
tice is general, no particular duration is required.; Thirlway (n 266) 74, 76.

2068 ICJ North Sea Continental Shelf (n 2063) paras. 73, 74. But see on the conflict in
the ILC Thirlway (n 266) 75.

2069 ibid 101.

2070 Treves, ‘Customary International Law (2006) (n 563) paras. 35, 38; Thirlway (n
266) 61, 67 “it is generally recognized that [subject to the exception of persistent
objectors] a rule of customary law is binding on all States, whether or not they
have participated in the practice from which it sprang”; Brunnée, ‘Consent (2022)’
(n 2048) para. 16; cf. also ILC, ‘Draft Conclusions on Identification of Customa-
ry International Law, with Commentaries’ (n 563) Draft Conclusion 10 para. 3
“Failure to react over time to a practice may serve as evidence of acceptance
as law (opinio juris), provided that States were in a position to react and the
circumstances called for some reaction®
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to a widely held, although not uncontested,?’”! opinion, a state that has
clearly and consistently repudiated the applicability of a customary norm
in statu nascendi, a “persistent objector”, will not be bound by that norm
once it becomes firm law.29’2 Though the problem in practice has not often
arisen,?073 its rationale, depicting customary law as essentially based on the
consent of all states, could lead to the conclusion that new states, which
had not had the opportunity to refute the coming into existence of a rule of
international law, could not be bound by it.207# Yet, against the background
of the move of international law to a legal system being built around certain
commonly shared values and the emergence of the category of jus cogens
norms,?07> the persistent-objector rule has lost force.207¢ Thus, it is general-
ly held that pre-existing (universal) customary law binds new states, 2077

2071 Tomuschat, ‘General International Law’ (n 514) 195/196; Christian Tomuschat,
‘Die Bedeutung der Zeit im Volkerrecht’ (2022), 60(1) AVR 1 11-12; Treves, ‘Cus-
tomary International Law (2006)’ (n 563) para. 39; but see ILC, ‘Draft Conclusions
on Identification of Customary International Law, with Commentaries’ (n 563)
Draft Conclusion 15 and especially the respective commentary at para. 4 “While
there are differing views, the persistent objector rule is widely accepted by States
and writers as well as by scientific bodies engaged in international law.”

2072 Cf. Fisheries (United Kingdom v. Norway), 18 December 1951, ICJ Rep 1951 116
131 (ICJ) “the ten-mile rule would appear to be inapplicable as against Norway
inasmuch as she has always opposed any attempt io apply it to the Norwegian
coast” For an overview Thirlway (n 266) 99-102; Elias Olufemi, ‘Persistent Objec-
tor (2006)’ in: MPEPIL (n 2) paras. 1-18; Brunnée, ‘Consent (2022)’ (n 2048) para.
16; ILC, ‘Third Report on Identification of Customary International Law (Special
Rapporteur Wood)™ (2015), 2015(II(1)) YbILC 93 paras. 85-95 with numerous
references.

2073 Prost, ‘Sources and the Hierarchy of International Law’ (n 2032) 653 “essentially
theoretical”’; Brunnée, ‘Consent (2022)’ (n 2048) para. 16 “virtually no examples of
successfully sustained objection”; cf. Treves, ‘Customary International Law (2006)’
(n 563) para. 39; Olufemi, ‘Persistent Objector (2006)’ (n 2071) para. 4.

2074 E.g. argued by Rudolf (n 872), 31; also alluding to this point (and referring to the
problematic term of “Kulturstaat”) Hans-Ernst Folz, “Zur Frage der Bindung neuer
Staaten an das Volkerrecht’ (1963), 2(3) Der Staat 319 329; ILC, ‘Draft Conclusions
on Identification of Customary International Law, with Commentaries’ (n 563)
Draft Conclusion 15, Commentary para. 5; cp. Brunnée, ‘Consent (2022)’ (n 2048)
para. 16.

2075 See supra, Chapter III) B) II) 2).

2076 See Tomuschat, ‘General International Law’ (n 514) 195/196; Tomuschat, ‘Die Be-
deutung der Zeit im Volkerrecht’ (n 2070), 11-12; Treves, ‘Customary International
Law (2006)’ (n 563) para. 39; Brunnée, ‘Consent (2022)’ (n 2048) paras. 16-18.

2077 Marek (n 61) 1, 5 footnote 4; Jennings (n 326), 443; Treves, ‘Customary Internatio-
nal Law (2006) (n 563) para. 38; Hafner and Novak, ‘State Succession in Respect
of Treaties’ (n 294) 407; Niels Petersen, ‘The Role of Consent and Uncertainty
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therefore implying a certain legal force of those rules independent of a
new state’s consent.2’8 Contrary to what the common denomination might
sometimes suggest, this is not a question of “succession” to obligations,?7
but rather the result of a state being born not into a “legal vacuum” but into
an environment shaped and constructed by the contemporary international
law.2080 An organized international legal system is, in fact, a pre-condition
for recognizing the existence of a new state as such.208! Bindingness is

2078

2079

2080

2081

474

in the Formation of Customary International Law’ in: Lepard Reexamining Cus-
tomary International Law (n 563) 111 112; Arnauld Vélkerrecht (n 255) 67, para.
107; C. W Jenks, ‘State Succession in Respect of Law-Making Treaties’ (1952), 29
BYDbIL 105-144 107; Stern, ‘La Succession d'Etats’ (n 283), 15, 19-20; Dumberry
Guide to State Succession in International Investment Law (n 14) para. 10.06;
Thirlway (n 266) 61/62, 99; Tomuschat, ‘Obligations Arising for States Without or
Against Their Will’ (n 2049), 305-306; Téson, ‘Fake Custom’ (n 563) 89; Brunnée,
‘Consent (2022) (n 2048) para. 16; Anand, ‘New States and International Law
(2007) (n 242) para. 1. For limited bindingness e.g. Koskenniemi, ‘Report of the
Director of Studies of the English-speaking Section of the Centre’ (n 284) 108
“(at least some) customary law and general principles”; Torres Cazorla, ‘Rights
of Private Persons on State Succession: An Approach to the Most Recent Cases’
(n 514) 666-667 “When a succession of States takes place, a minimum standard
having to do with the protection of individuals must be maintained.”; similarly
Badinter Commission, ‘Opinion No. I’ (n 306), para. 1 lit. e) “the peremptory
norms of general international law and, in particular, respect for the fundamental
rights of the individual and the rights of peoples and minorities, are binding
on all the parties to the succession”; in genreal critical Craven Decolonization of
International Law (n 17) especially 13-14.

Alluding to this point Craven, “The Problem of State Succession and the Identity
of States under International Law’ (n 255), 152 “their justification cannot be based
upon the traditional processes of tacit consent, acquiescence or estoppel”; see also
Brunnée, ‘Consent (2022)’ (n 2048) para. 16. Dismissive of consent as the sole basis
of the international legal system Werner, ‘State Consent as Foundational Myth’
(n 658) 15-16, 24, 28-29; Xuan Shao, “What We Talk about When We Talk about
General Principles of Law’ (2021), 20(2) Chinese JIL 219 224/225.

Stern, ‘La Succession d'Etats’ (n 283), 120 who speaks of the “coherence” of inter-
national law; Jennings (n 326), 450; Folz (n 2073), 329.

Koskenniemi, ‘Report of the Director of Studies of the English-speaking Section of
the Centre’ (n 284) 101; similarly Folz (n 2073), 331-337.

Kantorowicz (n 1), 6 “the State presupposes the Law - international or national
Law - and this idea is borne out by the history of jurisprudence, which shows
that no concept of the State has ever been formed that did not imply some
legal element. Even Bedjaoui, as mentioned a fierce opponent of the doctrine of
acquired rights, admitted that “the competence of the successor State is clearly not
unlimited. Its actions should always be consistent with the rules of conduct that
govern any State; for it is, first and foremost, not a successor State, but a State -
in other words, a subject having, in addition to its rights, international obligations
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justified on the basis of values such as the universality of international
law?982 and legal security and stability?9®%. Basic and universally accepted
customary norms are binding on a successor state from the moment of its
inception as a state in the international system, irrespective of its will.

3) Challenges to the Detection of Norms of Customary Internal Law in the
Context of State Succession

As explained, for the determination of custom, the proof of sufficient state
practice and pertaining opinio juris is essential. Especially in the field of
state succession, however, this proof poses eminent problems.

a) The Singularization of Succession Cases

In theory, all states can become subject to a situation of state succession.
Already in the approx. 30 years under discussion here, more than 30
states were involved in succession processes as a successor or predecessor
state (including cessions). Furthermore, disruptions of the legal scenery
evoked by a state succession will have an, at least, indirect influence on a
multitude of other states as well, e.g., with respect to treaty relationships,
common border agreements, debts restructuring etc. Basic distinctions
and categorizations, such as continuity or change of state personality, are
heavily dependent on a third state recognizing a successor state.?84 Their
reactions and attitude towards the “new” or the “old” state will be crucially
important for the emergence of customary rules on state succession. It
therefore may come as a surprise that, according to many commentators,

the violation of which would engage its international responsibility” ILC, ‘Second
Report on Succession in Respect of Matters Other than Treaties’ (n 2), 100, para.
156.

2082 Anand, ‘New States and International Law (2007)" (n 242) para. 1; cf. also Jennings
(n 326), 443; Lauterpacht Private Law Sources and Analogies (n 61) 129 “The death
of the individual and the changes in State sovereignty are, in relation to legal rights
and obligations, crises which must be regulated by a rule of law independent of the
will of the actual successor”.

2083 Cf. Arnauld Vélkerrecht (n 255) 67, para. 107; Torres Cazorla, ‘Rights of Private
Persons on State Succession: An Approach to the Most Recent Cases’ (n 514)
666-667; Téson, ‘Fake Custom’ (n 563) 89; Stern, ‘La Succession d'Etats’ (n 283),
119-120 refers to a “principe de cohérence”.

2084 Cf. also supra, Chapter II B) II).
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state succession is a “rare occurrence”%%, producing only sparse state prac-
tice. Even in 2018, the UNGA’s Sixth Committee states, when discussing
the ILC’s draft on questions of succession to state responsibility, did not
consider state practice sufficient to detect a settled practice.?08¢ Yet, due to
the extraordinary circumstances generally arising before a genuine change
of sovereignty (and not only a change of government) occurs, actually only
a small percentage of states will really be subject to succession. Additionally,
the scope of any analysis is further diminished by the regular perception
of succession cases as “special” and thus not comparable to other cases.?08”

2085

2086

2087
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E.g. ILC, ‘Second Report on Succession of States in Respect of State Responsibility
(Special Rapporteur Pavel Sturma) (6 April 2018) UN Doc. A/CN.4/719 para.
16; Aust Modern Treaty Law and Practice (n 294) 321; Tams, ‘State Succession to
Investment Treaties: Mapping the Issues’ (n 316), 339 ,sparse".

ILC, ‘Report on the Work of its Seventieth Session (2018): Topical Summary of
the Discussion Held in the Sixth Committee of the General Assembly During its
Seventy-Third Session, Prepared by the Secretariat’ (12 February 2019) UN Doc.
A/CN.4/724 11, para. 49. See also ILC, ‘Second Report on Succession of States in
Respect of State Responsibility (Special Rapporteur Pavel Sturma)’ (n 2084) para.
16.

Giraudeau (n 1783), 65 “chaque création d’état est un unicum et que la théorie de
Peffectivité en la matiére a ses limites. ” [italics in original]; Jennings and Watts (n
27) § 61 “state practice in much of this area has been variable, often dependent
on the very special circumstances of particular cases, and based on ad hoc agree-
ments which may not necessarily reflect a view as to the position in customary
international law”; Tams, ‘State Succession to Investment Treaties: Mapping the
Issues’ (n 316), 339 “practice has not only been sparse, but that it has also been
dominated by unusual cases”; Koskenniemi and Lehto (n 255), 182 “Les précédents
refletent des situations politiques idiosyncratiques et ne se prétent eux-mémes que
difficilement a la généralisation”; also ibid 184 “Mais appliquer des catégories a
priori a un événement politique aussi énorme que lest la dissolution de I'Union
Soviétique conduit nécessairement au dogmatisme. Quelle que soit la solution re-
tenue - continuité ou ‘simplement’ succession - il faut tenir compte des exceptions
[...] il faut tolérer quelques modifications dans les rapports juridiques reflétant la
nature fondamentale de la transformation politique”; Zalimas (n 1248), 21 “The
restoration of the independence of the Republic of Lithuania as well as of the
other Baltic States has been a unique phenomenon in contemporary international
law and State practice”; Shaw International Law (n 266) 1009 “the Hong Kong
situation is unusual”; Arnauld Vélkerrecht (n 255) § 2 para. 104 decribing German
unification as a “historically unique example” [own translation from German];
Stern, ‘Die Wiederherstellung der staatlichen Einheit’ (n 1140) 32 who maintained
that aspects of public international law were “secondary” in light of the particular
German succession situation. In general Jan Klabbers and others (eds), State
Practice Regarding State Succession and Issues of Recognition: The Pilot Project of
the Council of Europe (Kluwer Law International 1999) 16; ILC, ‘Second Report on
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Stern, one of the most proliferous scholars in the field of state succession,
maintained that “[n]ot one State succession is similar to another State
succession.”?%88 And of course those interjections are justified. All of the
cases are embedded in a particular historical and political environment.
As an aggravating factor, the overly wide definition of state succession
collates many cases without regarding internal motives, external pressure,
domestic legal systems etc., which are significantly different in all cases
under scrutiny here. Those factors make it improbable that the “settled
practice” required for custom can be found; while state practices in respect
to state succession may abound, generalizations are difficult to draw.

b) The Issue of Inferring Custom from Treaty Practice

As already alluded to, the law of state succession is marked by a panoply of
bilateral or multilateral ad-hoc agreements regulating the consequences of
succession. In fact, all of the states under scrutiny have concluded one or
more of those treaties with their fellow successor states or the predecessor
state. Some of those treaties included explicit clauses protecting formerly
acquired rights of individuals or at least provisions relating to the topic.

In principle, it is possible for a treaty rule to encapsulate customary
law?989 or represent state practice??°?, and/or opinio juris. The ICJ in North
Sea Continental Shelf held that a treaty rule may be reflective of customary
international law if it is of a “fundamentally norm-creating character”2%!
and had at least a “very widespread and representative participation [...]
provided it included that of States whose interests were specially affected”
or “extensive and virtually uniform”29%? Yet, while the ad-hoc agreements
include states particularly involved, one cannot speak of widespread par-
ticipation. The “virtually uniform” threshold is probably unfeasible in

Succession of States in Respect of State Responsibility (Special Rapporteur Pavel
Sturma)’ (n 2084) para. 16.

2088 Stern, ‘General Concluding Remarks’ (n 1240) 208.

2089 ICJ Jurisdictional Immunities (n 496) paras. 55, 66; Wood and Sender, ‘State Prac-
tice (2017)’ (n 2060) para. 13; cf. also ILC, ‘Draft Conclusions on Identification of
Customary International Law, with Commentaries’ (n 563), Art. 11 para. 2.

2090 Wolfrum, ‘Sources of International Law (2011)" (n 2033) para. 26 ,the practice of
States is nowhere better reflected than in treaties”.

2091 ICJ North Sea Continental Shelf (n 2063) para. 72.

2092 ibid para. 73.
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general,20% let alone in the law of state succession?*®. Additionally, the
provisions contained in those succession treaties, specific and tailored to
the special circumstances and treaty partners, are of a more contractual
nature and hence do not display a “norm-creating character”.29%> Moreover,
it is often simply not clear whether a treaty provision is in support of an
already existing rule outside the treaty or is necessitated by the absence
of such a rule.?0% Reliance on either assumption can therefore become
arbitrary.2%%7 In the same vein, to take subsequent state practice as evidence
of custom is problematic as states may be assumed to act in a certain way
in order to fulfill a treaty and not out of obligation from another source
of international law.2°® Sometimes, in the mentioned succession treaties or

2093 Tomuschat, ‘General International Law’ (n 514) 196-200. Not even the ICJ seems
to have always lived up to this standard, cf. ibid 196-198. In general critical on the
detection of custom by the ICJ Rudolf Geiger, ‘Customary International Law and
the Jurisprudence of the International Court of Justice: A Critical Appraisal” in:
Fastenrath/Geiger et al. From Bilateralism to Community Interest (n 647) 673 692;
Téson, ‘Fake Custom’ (n 563) 99-102.

2094 Cf. Lauterpacht Private Law Sources and Analogies (n 61) 128 “Clearly, if unan-
imity is the test of a customary rule, then no customary rule of international law
has yet been evolved on the question of state succession.”

2095 See on this differentiation Jia, “The Relations Between Treaties and Custom’ (n 813)
740.

2096 Pierre-Marie Dupuy, ‘Formation of Customary International Law and General
Principles’ in: Dupuy Customary International Law (n 813) 798 806; Treves, ‘Cus-
tomary International Law (2006)" (n 563) paras. 48-49, 65-67; Wolfrum, ‘Sources
of International Law (2011)" (n 2033) para. 26; Delbriick and Wolfrum (n 266)
52. Cf. Lauterpacht Private Law Sources and Analogies (n 61) 128 “A vicious
circle is involved in the question whether treaties providing for the taking over
of obligations conform to the rule, or state an exception; or whether treaties which
exclude succession do so as an exception to a generally recognised principle”
Almost identical in wording O'Connell The Law of State Succession (n 2) 10 “The
attempt to decide whether one particular treaty substantiates a principle or creates
an exception to another principle leads only to a vicious circle” Cf. also his rather
subejctive interpretation of relevant state practice in the 19 and up to mid-20t
century in ibid 106-135.

2097 This is exemplified by ibid 91, footnote 5, holding at the same time that “[t]he
most recent treaties do not mention acquired rights, which suggests that practice
in this regard is now so well formulated that no treaty provision is regarded as
necessary” but at bid 10 that “an extensive examination of treaty provisions is not
entirely uninstructive. It is possible to discover and formulate the principles and
fundamental considerations which lie behind them”

2098 Simma and Pulkowski, “Two Worlds, but Not Apart: International Investment Law
and General International Law’ (n 823) 368/369, para. 20; Schobener, ‘Outlook on
the Developments in Public International Law and the Law Relating to Aliens’ (n
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the associated domestic laws, states have explicitly alluded to other rules of
international law.29®® Eventually, the exact interaction between customary
law and treaties remains unclear and case-dependent.?!%? Therefore, keep-
ing in mind the specificity of the treaties under analysis and the limited
number of parties, customary rules cannot be inferred.

¢) The Issue of Determination of Relevant Acts of State Practice

The field of succession also poses eminent problems with respect to de-
tecting specific state practices.?'! Succession is a process concerning all
branches of state power and can therefore be witnessed in a multitude of
state acts. In relation to detecting opinio juris, recognition and acceptance
of certain consequences of a change of sovereignty are seldom explained
in legal language, if at all, by state agents. Vocabulary in the field of state
succession is controversial, and states deliberately leave the content of their
statetements open to interpretation. That evasiveness makes persuasive
interpretation challenging, if not impossible.?10?

561) 71, para. 23; very critical about generalizations, in particular which concerns
BITs Griebel (n 440) 110; cf. also ICJ North Sea Continental Shelf (n 2063) para. 76.

2099 See e.g. preamble of the SFRY Succession Agreement (n 1447) (“Demonstrating
their readiness to co-operate in resolving outstanding succession issues in accor-
dance with international law”); ibid., Annex G Art. 2 para. 1 lit.a (“The rights to
movable and immovable property located in a successor State [...] shall be recog-
nised, and protected and restored [...] in accordance with established standards
and norms of international law”); Alma-Ata-Declaration (n 1234) (“Desirous of
setting up lawfully constituted democratic States, the relations between which
will be developed on the basis of [...] and the other universally acknowledged
principles and norms of international law.

2100 Jia, ‘The Relations Between Treaties and Custom’ (n 813) 756; Dupuy, ‘Formation
of Customary International Law and General Principles’ (n 2095) 807.

2101 See Rasulov (n 617), 154-155; Klabbers and Koskenniemi, ‘Succession in Respect
of State Property, Archives and Debts, and Nationality’ (n 297) 142, 144; Craven,
‘The Problem of State Succession and the Identity of States under International
Law’ (n 255), 161 “established practice will only provide a very marginal or insub-
stantial argument in favour of either legal continuity or discontinuity. Not only is
practice sharply divergent, but there are the added problems of discerning intent
and of binding what are understood to be third parties”

2102 See e.g. ibid 150 “state practice will rarely provide a substantive explanation for
the fact of legal continuity. The assumption of rights and duties on the part of
a successor state may variably be interpreted either as an explicit recognition of
the operation of a norm of succession or as an assumption ad novo of certain
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The creation of custom is generally conceptualized as being hammered
out by interaction, a certain back and forth, between states.?! The doctrine
of acquired rights, as a rule to the benefit of individuals, is less apt to
be proven in such way.2!%4 Additionally, successions are often situations of
utmost turmoil, putting into question the whole existence of a state, some-
times involving war. In those existential situations, rules of international law
have only a diminished force and appeal to the states involved. State acts do
not always follow the commitment to abide by a certain legal rule but are
often essentially a political choice. A definite ascertainment of opinio juris is
thus hardly possible.210>

4) Interim Conclusions

The formation of customary law is, in general, subject to debate and
controversy. In a changing legal landscape, the function, emergence, and
detection of custom are naturally subject to proposals for revision. Most
recent academic work on the topic, with reference to the mentioned de-
velopment of an international community of states, circles around the
questions whether the opinio juris requirement should be more important

international rights and duties (through an act of novation)”; cf. also Koskenniemi
and Lehto (n 255), 182.

2103 Simma and Alston (n 514), 99; following them Beatrice Bonafé and Paolo Palchetti,
‘Relying on General Principles in International Law’ in: Brélmann/Radi Hand-
book on International Lawmaking (n 658) 160 167.

2104 See on this lack of evidence with respect to human rights Simma and Alston (n
514), 99.

2105 See Jennings (n 326), 445/446 “we must beware therefore of drawing inferences
about what the legal position is from the facts of political accommodation. The
latter are usually entirely without prejudice as to the legal position and in this
perhaps more than most fields of international law, so-called practice is to be
approached with caution”; Koskenniemi, ‘Report of the Director of Studies of the
English-speaking Section of the Centre’ (n 284) 78 “Whether a State is following
a rule or adopting a convenient form of behaviour that only happens to coincide
with it is difficult to determine. In any case, such interpretation needs necessarily
to look behind the external facade of what is being done, into the motivations of
the actor: why is a certain behaviour being adopted/a statement being made?”;
Lauterpacht Private Law Sources and Analogies (n 61) 128 “the taking over of
financial and other liabilities independently of a treaty is always liable to be
interpreted as an act or grace or of political convenience, and not as a matter of
legal obligation”.
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and whether widespread consensus can outweigh a lack of state practice.?106
Conversely, with reference to the diminishing legitimacy of international
institutions, the choice and evaluation of evidence of state practice or opinio
juris have recently come under even closer scrutiny.?1%7 Often, a finding
of custom, even by the highest courts, has been derailed as politically
motivated or at least dogmatically questionable.?!9® Bearing in mind the
findings surrounding the detection of state practice and opinio juris in
the area of state succession, it seems hardly feasible to make a persuasive
case for a customary rule of upholding individual rights. Even if all of
the practice collected in Chapter IV could be interpreted as relevant state
practice supported by a legal conviction to be bound to act in such way, the
rule that could be inferred from such practice would be very vague.

Yet, customary rules are meant to be specific, to lead to certain rules,
to “oughts” and “don’ts”.?1%° The considerable diversity of answers related
to the topic, the manifoldness of individual rights existing under the nation-
al legal orders, and the significant differences in the original situations
culminating in the change of sovereignty, at least until now, have made it
impossible to ascertain a clear-cut rule, i.e. a rule commanding a certain
legal consequence in a certain situation. Even if many states generally
adopted a predecessor’s domestic legal order, especially in private law, this
acceptance was never completed automatically or in totality.

That being said, it is important to underline that this lack of custom
does not mean that no rules can exist or that states have felt absolutely
free to treat private rights as they have seen fit. Quite the contrary, there
has been a relatively obvious reluctance to completely overhaul a former
sovereign’s legal order, even in cases of steadfast political opposition and
violent secession. In all cases of proper successions, the majority of private
rights have been consciously upheld, sometimes even former rights restitut-
ed. Potentially, the issue of acquired rights has not (yet) ripened enough to

2106 See e.g. the contributions to Brian D Lepard, “Toward a New Theory of Customary
International Human Rights Law’ in: Lepard Reexamining Customary Internation-
al Law (n 563) 233.

2107 E.g. Daniel H Joyner, ‘Why I Stopped Believing in Customary International Law’
(2019), 9(1) AsianJIL 31.

2108 Téson, ‘Fake Custom’” (n 563); Geiger, ‘Customary International Law and the Ju-
risprudence of the International Court of Justice’ (n 2092); Giorgio Gaja, ‘General
Principles of Law (2020)’ in: MPEPIL (n 2) para. 20.

2109 Téson, ‘Fake Custom’ (n 563) 90-91.
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have grown into customary rules, or perhaps it never will be?!'. As Craven
observed:

“The questions of State succession, precisely because they do involve
a disruption to the conditions of normality [...] seem to ask by way
of response something more than may be provided by an elaboration
of State practice, or a recitation of evidence demonstrating a necessary
opinio iuris.”?

While the doctrine of acquired rights has not developed into customary
international law, its call has been heard and responded to.

III) Acquired Rights as a General Principle of Law

1) Prerequisites for the Formation of a General Principle

The source of general principles of law is most often referred to, especially
in older texts, when talking about acquired rights.?!'> However, authors
often do not clarify whether they are referring to the definition in Art. 38
para. 1 lit. ¢) ICJ Statute or using the term in a more general manner, nor
do they draw the line to customary law.?!'® Having often been considered
as a mere subsidiary option in case of non-applicability of treaties or cus-
tom,?" the topic “general principles of law” has now found widespread

2110 Famously arguing that state succession “is a subject altogether unsuited to the pro-
cesses of codification” O'Connell, ‘Reflections on the State Succession Convention’
(n 295), 726.

2111 Craven Decolonization of International Law (n 17) 2/3 [italics in original].

2112 Cf. supra, footnote 2.

2113 E.g. McCorquodale/Gauci et al. BREXIT Transitional Arrangements (n 2) 13 who
maintain that “[the] principle of acquired rights is [...] recognised as a matter of
customary international law”. Also referring to this problem ILC, ‘First Report
on General Principles of Law (Vazquez-Bermudez, Special Rapporteur)’ (n 2031)
paras. 38-39, 44. Cf. for an overview of authors who actually consider custom and
general principles as the same source Kleinlein, ‘Customary International Law and
General Principles’ (n 2032) 145-146, especially foonotes 68, 70 with critique at
146-147.

2114 Wet, ‘Sources and the Hierarchy of International Law’ (n 508) 627; Thirlway (n
266) 152, 160; Pellet and Miiller, ‘Article 38’ (n 2031) paras. 296-297; Cassese (n 813)
183; Md T Eqbal, ‘Historicizing the Dual Categorization of the General Principles
of Law by the ILC’ (2020), 10(2) AsianJIL 187 189.
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academic interest?', is currently under consideration by the ILC, and has,
so far, been the subject of three reports by Special Rapporteur Vizquez-
Bermiidez.?"' Yet, the ascertainment, relevance, and content of these gener-
al principles and their relationship with the other sources of international
law remain unsettled.?'” It has often been remarked that the ICJ has shown
reluctance to base its decisions only on this source and to refer to Art. 38

para.

1 lit.¢) of its statute.?!® The cogency of this conclusion, however,

depends on what understanding of general principles an analysis is based
on.”"¥ As Kolb has underlined:

2115

2116

2117

2118

2119

See e.g. the contributions in Mads Andenas and others (eds), General Princi-
ples and the Coherence of International Law (Brill, Nijhoff 2019); Marija Dordes-
ka, General Principles of Law Recognized by Civilized Nations (1922-2018):
The Evolution of the Third Source of International Law Through the Jurispru-
dence of the Permanent Court of International Justice and the International
Court of Justice (Brill 2020); Dupuy, ‘Formation of Customary Internation-
al Law and General Principles’ (n 2095); Craig Eggett, “The Role of Prin-
ciples and General Principles in the ‘Constitutional Processes’ of Internation-
al Law’ (2019), 66(2) NILR 197; Eqgbal (n 2113); Shao (n 2077); Jochen
Rauber, ‘Der “Turn to Principles” im Volkerrecht: Theoretische und methodi-
sche Perspektiven auf die Zukunft von Voélkerrecht und Volkerrechtswissen-
schaft’ Volkerrechtsblog (26 May 2014) <https://voelkerrechtsblog.org/der-turn-to-
principles-im-volkerrecht-theoretische-und-methodische-perspektiven-auf-die-zu-
kunft-von-volkerrecht-und-volkerrechtswissenschaft/.>.

ILC, ‘First Report on General Principles of Law (Vaizquez-Bermudez, Special
Rapporteur)’ (n 2031); ILC, ‘Second Report on General Principles of Law (Special
Rapporteur Vazquez-Bermudez) (n 599); ILC, ‘“Third Report on General Princi-
ples of Law (Vazquez-Bermudez, Special Rapporteur)’ (n 2033).

ILC, ‘First Report on General Principles of Law (Vézquez-Bermudez, Special Rap-
porteur)’ (n 2031) paras. 11-41; Egbal (n 2113), 187; cf. also Kleinlein, ‘Customary
International Law and General Principles’ (n 2032) 131 calling it an “obscure”
source; for an overview also Thirlway (n 266) 106-130. Critical on the usefulness
of general principles as a source rather than a technique of interpretation Jean
d’Aspremont, “What Was Not Meant to Be: General Principles of Law as a Source
of International Law’ in: Pisillo Mazzeschi/de Sena Global Justice (n 503) 163. On
the relationship between general principles and customary law Paolo Palchetti,
‘The Role of General Principles in Promoting the Development of Customary
International Rules’ in: Andenas/Fitzmaurice et al. General Principles (n 2114) 47.
Thirlway (n 266) 106, 112-118; d’Aspremont, “‘What Was Not Meant to Be’ (n 2116);
Geiger, ‘Customary International Law and the Jurisprudence of the International
Court of Justice’ (n 2092) 674; Pellet and Miiller, Article 38’ (n 2031) para. 254.
Kleinlein, ‘Customary International Law and General Principles’ (n 2032) 137/138;
Bonafé and Palchetti, ‘Relying on General Principles in International Law’ (n
2102) 169-171; Wolfrum, ‘Sources of International Law (2011) (n 2033) paras.
37-38; in detail Giorgio Gaja, ‘General Principles in the Jurisprudence of the ICJ’
in: Andenas/Fitzmaurice et al. General Principles (n 2114) 35.

483


https://doi.org/10.5771/9783748943396-463
https://www.nomos-elibrary.de/agb

Status, Content, Value, Limits and Potential of the Doctrine

“There are many different types of principles, ranging from ‘principles
of international law’ rooted in customary law, to municipal law analogies
for closing gaps of international law, to principles inherent in the very
idea of law, to legal maxims and rules abstracted from a given set of de-
tailed norms by some induction [...], and to yet others. What is common
to all these principles is that they tend to have a general legal structure,
i.e. a normative content which is not limited to a specific set of facts but
which can be used in many situations, sometimes throughout the whole
legal order, as the basis for legal argument.”2120

The first ILC report explains that

“the term ‘general principles of law’ [under Art.38 ICJ Statute] makes
reference to norms that have a ‘general’ and ‘fundamental’ character.
They are ‘general’ in the sense that their content has a certain degree
of abstraction, and ‘fundamental” in the sense that they underlie specific
rules or embody important values.”!?!

Crucially, principles in the sense of Art.38 para. 1 lit. ¢ ICJ Statute must
be “recognized”. Even if general principles are regularly described as con-
taining a “natural law element”?!?? or incorporating moral and “extra-legal”
values into the international legal order,?'?3 they still rest on a consensual
basis.??4 But, similar to the emergence of customary law, consent by all
states is not necessarily required.?'?> Mutatis mutandis, also general princi-
ples of law may be binding for a new state irrespective of its will.

2120 Robert Kolb, Good Faith in International Law (Hart Publishing 2017) 3; cf. also
the list by Riedel (n 563), 381.

2121 ILC, ‘First Report on General Principles of Law (Vdzquez-Bermudez, Special Rap-
porteur)’ (n 2031) para. 153.

2122 Peters Beyond Human Rights (n 436) 428 by reference to ICJ South West Africa
(Second Phase) Dissenting Opinion Tanaka (n 2) 298.

2123 Kolb (n 2119) 3.

2124 Simma and Alston (n 514), 105; Kadelbach and Kleinlein (n 280), 340; Bonafé and
Palchetti, ‘Relying on General Principles in International Law’ (n 2102) 163; differ-
ently Kolb (n 2119) 3 “principles can play a dynamic role and tend to escape to
some degree from the all too sharp constraints of a purely consensual international
legal order”.

2125 ILC, ‘First Report on General Principles of Law (Vizquez-Bermudez, Special
Rapporteur)’ (n 2031) paras. 190, 223; ILC, ‘Second Report on General Principles
of Law (Special Rapporteur Vazquez-Bermudez)’ (n 599) paras. 28, 54; Bonafé and
Palchetti, ‘Relying on General Principles in International Law’ (n 2102) 164.
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“[W]hat is required [...] is essentially the same kind of convincing evi-
dence of general acceptance and recognition [as required] to arrive at
customary law. However, this material is not equated with State practice
but is rather seen as a variety of ways in which moral and humanitarian
considerations find a more direct and spontaneous ‘expression in legal
form’.”2126

Hence, the approach to evidence for general principles is more flexible than
the approach to evidence for custom.?!?” The first set of draft conclusions
on the “Identification of General Principles of Law Formed within the In-
ternational Legal System”?'?8 may serve as a useful and persuasive guideline
in this respect. Especially draft conclusion no. 7 sums up:

“To determine the existence and content of a general principle of law
formed within the international legal system, it is necessary to ascertain
that:

(a) a principle is widely recognized in treaties and other international
instruments;

(b) a principle underlies general rules of conventional or customary
international law; or

(c) a principle is inherent in the basic features and fundamental require-
ments of the international legal system”

Hence, in line with the less formalistic attitude towards the sources of
international law described above, the goal is to find evidence of general
widespread consent on the existence of such principles.

Possibly the most controversial issue in this respect is whether general
principles in the sense of Art. 38 para. 1 lit. ¢) ICJ Statute can only refer to

2126 Simma and Alston (n 514), 105 [footnotes omitted]. Cf. also ICJ South West Africa
(Second Phase) Dissenting Opinion Tanaka (n 2) 298.

2127 Tomuschat, ‘General International Law’ (n 514) 201; ILC, ‘“Third Report on Gener-
al Principles of Law (Vdzquez-Bermudez, Special Rapporteur)’ (n 2033) para. 14
where the Special Rapporteur agreed with a “non-formalized process” to identify
general principles. This was supposed to be “consistent with the essentially non-
written nature of this source of international law and with the approach that can be
seen in judicial and State practice®

2128 ILC, ‘First Report on General Principles of Law (Vazquez-Bermudez, Special Rap-
porteur)’ (n 2031) 75; ILC, ‘Second Report on General Principles of Law (Special
Rapporteur Vazquez-Bermudez)’ (n 599) 57.
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principles derived from the domestic sphere,?'?® or whether they can as well
develop from the international plane.?3? In the first alternative, their ascer-
tainment works through a comparative analysis of domestic legal orders,
followed by determining the transposability of a possible common princi-
ple to the international order.?"® Such a transposition can only take place
“if they are compatible with the fundamental principles of international law,
on the one hand, and if the conditions exist for their adequate application
in the international legal system, on the other?*2 In comparison, general
principles of international law are developed directly from evidence on
the international plane.?33 Critics consider the acceptance of such general
principles of international law as a shortcut to the cumbersome work of
collecting evidence of state practice as a component of customary law and

2129 Wet, ‘Sources and the Hierarchy of International Law’ (n 508) 627; Pellet and
Miiller, Article 38" (n 2031) paras. 251-270; Michael Wood, ‘Customary Interna-
tional Law and the General Principles of Law Recognized by Civilized Nations’
(2019), 21(3-4) IntCLRev 307 317.

2130 Simma and Alston (n 514), 102; Crawford Brownlie’s Principles of Public Interna-
tional Law (n 3) 34; ILC, ‘First Report on General Principles of Law (Vazquez-
Bermudez, Special Rapporteur)’ (n 2031) paras. 162, 174, 230-231, 352 and draft
conclusion 3 (which, however, is considered an “innovation by Eqbal (n 2113),
195); Kleinlein, ‘Customary International Law and General Principles’ (n 2032)
134-137; Kadelbach and Kleinlein (n 280), 339-340; Tomuschat, ‘General Interna-
tional Law’ (n 514) 192; Brunnée, ‘Consent (2022) (n 2048) para. 19; Shao (n
2077); Bonafé and Palchetti, ‘Relying on General Principles in International Law’
(n 2102) 161; Riedel (n 563), 383-384; arguably Gaja, ‘General Principles of Law
(2020)’ (n 2107) para. 8; see also ILC, ‘Third Report on General Principles of Law
(Vézquez-Bermudez, Special Rapporteur)’ (n 2033) paras. 4, 19.

2131 Cf. ILC, ‘Second Report on General Principles of Law (Special Rapporteur
Vazquez-Bermidez) (n 599) paras. 23-106; ILC Draft Conclusion 4, Annex to
ibid.; Wood, ‘Customary International Law and the General Principles of Law
Recognized by Civilized Nations’ (n 2128), 317; Pellet and Miiller, Article 38’
(n 2031) paras. 264-270. On the methodological challenges of such approach
d’Aspremont, “What Was Not Meant to Be’ (n 2116) 176-178. Paparinskis (n 541)
173 calls for diligence in ascertaining general principles by including diverse state
practice. On transposability in particular ILC, ‘First Report on General Principles
of Law (VAdzquez-Bermudez, Special Rapporteur)’ (n 2031) paras. 225-229; Pellet
and Miller, ‘Article 38’ (n 2031) paras. 268-270.

2132 ILC, ‘Second Report on General Principles of Law (Special Rapporteur Vazquez-
Bermudez)’ (n 599) para. 22, also para. 74; cf. also Draft Conclusion 6. On the dis-
tinction from private law analogies An Hertogen, “The Persuasiveness of Domestic
Law Analogies in International Law’ (2018), 29(4) EJIL 1127 1131.

2133 ILC, ‘Third Report on General Principles of Law (Vizquez-Bermudez, Special
Rapporteur)’ (n 2033) para. 27.
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hence as weakening the structure of international law.?** However, also for
customary law, it has become more and more accepted that a consistent
and almost unanimous opinio juris may trump ambiguous state practice.
In its Nicaragua Case, the ICJ found it sufficient that “the conduct of
States should, in general, be consistent with such rules”®>. That standard
of consensus may not be lowered - in particular, it does not mean mere
majority rule.?¢ But in an international community increasingly led by
common interests, almost universal and widespread commitment may take
a more prominent role.'¥” State practice is relevant, but it is no longer the
essential criterion.

“Progressively, therefore, international consensus takes the leading role.
Caution is nonetheless required in relegating the available practice to a
minor position. Practice is capable of stabilizing legal propositions and
shows that the conduct in issue constitutes not only a passing ephemeral
phenomenon, not carried by broad support among the main decision
makers, the states. Thus practice remains an essential indicator but must
give up its role as a constituent element of general rules of international
law. Empiricism has its limits.”?138

Foreclosing the emergence of general principles on the international plane
would “imply that the international legal system could not avail itself of
the abstract categories used by all legal systems to fulfil one of the essential
functions of the law: settling disputes and maintaining social peace”2® It
would deny the fact that the international legal system has evolved as far
as being based on certain general considerations.?!*® That base does not
necessarily mean the rules for establishing customary law are being circum-
vented. It is more a case of accommodating new ways of expressing state

2134 Wood, ‘Customary International Law and the General Principles of Law Recog-
nized by Civilized Nations’ (n 2128), 321; but Shao (n 2077) thinks this danger is
overemphasized.

2135 ICJ Military and Puramilitary Activities in and against Nicaragua (n 2065) para.
186.

2136 Tomuschat, ‘General International Law’ (n 514) 202; Téson, ‘Fake Custom’ (n 563)
89-92,109.

2137 Also Riedel (n 563), 385.

2138 Tomuschat, ‘General International Law’ (n 514) 202.

2139 Statement of ILC member Escobar Hernandez cited after ILC, “Third Report
on General Principles of Law (Vdzquez-Bermudez, Special Rapporteur)’ (n 2033)
para. 28.

2140 Cf. also Kadelbach and Kleinlein (n 280), 340.
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consent and the fact that certain fields of international law, in particular
the law on state succession, are not suited to being completely regulated
by treaties or custom as the detection of a widespread and consistent state
practice is practically unfeasible.

As a consequence of their widespread but diffuse evidence, general prin-
ciples may, depending on the specific case, encompass general rules and
ideas, which, without any other source of international law, will often not
entail direct legal rights or duties.?!#! Their function is, more, to influence
or reinforce other rules, fill gaps left by custom or treaties, and to give
guidance when drafting or interpreting treaties or applying ambiguous
rules.242 Hence, general principles often need more specification and may
only show their potential when applied to a special case.

“The ‘implied consent’ of States underlying these general principles can
be understood as an ‘incomplete consensus’ among States, whereby they
share a commitment at a general level without agreeing on particular
solutions in specific cases”?143

The flexibility of general principles and their openness to new develop-
ments can be seen as an opportunity rather than as a threat. As long as
the consequences of a finding of a general principle are clearly delimited
and placed in context, it is more a case of customary law being invigorated
and strengthened rather than weakened by such an evolution. Potentially,
general principles can even turn into customary law.?144

2141 E.g. IC] South West Africa (Second Phase) Dissenting Opinion Tanaka (n 2) 295
“the general principles of law in the sense of Article 38, paragraph 1 (c) [...] may be
conceived, furthermore, as including not only legal principles but the fundamental
legal concepts of which the legal norms are composed such as person, right, duty,
property, juristic act, contract, tort, succession, etc.”

2142 Cf. ILC, ‘Third Report on General Principles of Law (Vizquez-Bermudez, Special
Rapporteur)’ (n 2033) paras. 110-121; Egbal (n 2113), 189-190; Thirlway (n 266)
107 “This does not mean that a principle is on too elevated a plane to be capable
to be applied to a legal problem, but it does not mean that the principle will,
by being applied to the case, in effect generate a rule for solving it”; Kadelbach
and Kleinlein (n 280), 338-339, 346-347; Kolb (n 2119) 3/4; apparently differently
Wolfrum, ‘Sources of International Law (2011)" (n 2033) 34, 35, 39.

2143 Shao (n 2077), 255.

2144 Pellet and Miiller, Article 38’ (n 2031) para. 302; Wood, ‘Customary International
Law and the General Principles of Law Recognized by Civilized Nations’ (n 2128),
322; Shao (n 2077), 254; Gaja, ‘General Principles of Law (2020)’ (n 2107) para. 24.
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2) Application to the Cases under Analysis

The specific term of “acquired rights” recently has not been popular and
only seldom been used in international instruments or rulings. The doc-
trine of acquired rights’ ambit is to protect specific positions of individuals
against abrogation or alteration by the state. It protects a longing for per-
manence and encapsulates basic ideas of legal security and protection of
trust, both fundamental values probably known to every legal system in
the world.21> This general idea has infiltrated all levels, from the domestic
to the international. Continuity and stability are also basic pillars of the
international legal order and find their expression in such fundamental and
long-standing principles as the presumption of the continuity of states or
the rule of uti possidetis. Indeed, the basic function of the law is to secure
transactions and relations between its subjects. The wish for security is not
only a human trait, but the trust in the reliability of a legal system is an
essential prerequisite of its functioning.?4® Legal security is in the interest
not only of private individuals but also of states. Change is necessary and
inevitable, but for the sake of social coherence it must be tamed, must be to
some extent predictable.?'4” Hence, the doctrine of acquired rights is under-
girded by fundamental values and norms of international and national legal
systems.

a) Rights Acquired under a Domestic Legal Order and Succession

The analysis of the practice in succession cases from Yemen to South
Sudan, supported by practice in the case of Brexit, has shown that the
protection of acquired rights, understood as all individual rights acquired
in the domestic legal order of a predecessor state, was definitely used as
a guiding principle. Even without explicitly making reference to “acquired
rights”, the practice and pronouncements of the successor and predecessor
states under scrutiny showed an obvious and incessant general commit-

2145 Lalive (n 8) 156, 161/162, 189; considering legal security as a “general principle” of
international law Ascensio, Art. 70’ (n 435) para. 10; for private international law
Ziereis (n 58) 75-76, 86; see Tomuschat, ‘Die Bedeutung der Zeit im Volkerrecht’
(n 2070), 13; cp. also Kaeckenbeeck, ‘“The Protection of Vested Rights in Interna-
tional Law’ (n 2), L.

2146 Comprehensively Andreas v Arnauld, Rechtssicherheit: Perspektivische Anniherun-
gen an eine "idée directrice” des Rechts (Mohr-Siebeck 2006) 109-114.

2147 ibid 114.
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ment to upholding individual rights. All new states, no matter whether
emerging from violent conflict or mutual agreement, in principle adopted
most parts of their respective predecessor’s legal order. That adoption was
also prevalent in cases of mere territorial transfer, e.g., in Hong Kong and
Macau. It was even the line principally followed in states that were illegally
occupied and wished to divest themselves of an oppressive past as well as
to connect back to a former existence (e.g., the Baltic States). States not
taking over the predecessor’s legal order were continuing states enlarging
their territory (Germany, Namibia). In the latter cases, individual rights
were secured by extensive and detailed provisions exempting them from
vanishing.

This finding does not mean that states upheld all individual rights. Most
of them felt free to adapt rights to their own legal environment and hence
to change their content. Some positions were not accepted at all, but more
as an exception than as a rule. Moreover, in many cases in which public
authorities curtailed individual positions, national and international courts
stepped in and confined such action. Relevant pronouncements of national
courts are rare, as their jurisdiction was mostly limited to applying the
“new” law and hence to adjudicating on rights endorsed by a new constitu-
tion. But decisions from e.g. the Supreme Court of Slovenia, the Supreme
Court of Namibia, the BVerfG, or the Hong Kong High Court show that
national courts were prepared to endorse continuity as a legal requirement
and to set limits to abrogation of rights, sometimes also with reference to
international law.

It seems that, throughout the world, states have felt the need to protect
the status quo for the inhabitants of a territory even if there has been no
international treaty and no international custom obliging them to do so.
Besides the point that upholding the law on the ground was often the most
practicable option, there must have been other reasons for this as well:
Some states concluded treaties securing acquired rights several years after
they had become independent and already had enacted several reforms
(e.g., the 2001 Yugoslav Succession Agreement), several states drew clear
lines between some private rights that ought to be upheld and others that
were cancelled (cf. the sophisticated rule-exception lists in the annexes of
the German Unification Treaty), and a number of states upheld law foreign
to the rest of their territory and hence established “legal enclaves” (Hong
Kong, Macau, Walvis Bay, Germany, and Yemen). The Brexit WA even
went beyond that level of protection by partly according potentially eternal
rights.
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b) Human Rights Law, the Law on the Protection of Foreign Investment
and Succession

The recent developments in the field of human rights law and the law on
the protection of foreign investment are further evidence of a general inter-
national consensus on the importance of protecting individual positions
in cases of succession. Even if dogmatically in the end not completely
convincing, the strong and incessant advocacy for “automatic succession”
to treaties of a humanitarian character not only by academic writers, but
also by international human rights bodies, judges, and sometimes even
courts and tribunals is a strong indication of international commitment to
the persistence of individual rights. Its invocation may, until it becomes
reality, further strengthen the status of the individual under international
law and the doctrine of acquired rights.

Albeit not consistent enough to build custom, state practice in this re-
spect has also shown a remarkable determination to uphold major parts of
a predecessor’s human rights treaties. Even if not being prepared to accept
a strict duty to step into a predecessor’s shoes and accept all previously
guaranteed human rights, almost no state under analysis repudiated all
international treaties of its predecessor. Quite the contrary, the normal
result of succession was the factual continuity of most treaty commitments.
A similar picture emerges when looking at the continuity of investment
treaties. Even if those treaties, generally bilateral treaties, were not supposed
to survive a change in sovereignty, most of them in practice were not
completely re-negotiated, but states (tacitly or expressly) agreed on their
continued application or renewal, keeping the individual rights alive. Thus,
succession practice in the two fields of international law currently of most
relevance for the protection of individual rights is obviously geared towards
continuity.

International human rights bodies and investment tribunals have rarely
adjudicated on the question of persistence of individual rights in cases of
state succession since their jurisdiction is dependent on a treaty that will
almost always not survive the change in sovereignty or sometimes has not
even been in place in a predecessor state’s legal order. Nevertheless, in
its groundbreaking Kuri¢ judgment?48, the ECtHR constrained Slovenia’s
right to curtail individual status rights acquired under a former legal order

2148 ECtHR Kuric¢ and Others (n 1364).
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by requiring the successor state to justify such action and therefore prima
facie assuming the persistence of civil status. In Alisic?14%, the ECtHR, albeit
not explicitly mentioning the doctrine of acquired rights, ruled that private
contracts had not automatically ceased to operate when the SFRY dissolved
and individuals having acquired rights under such contracts could make
claims against the successor state in which a debtor bank was headquar-
tered. It has to be conceded that, with respect to justifying such acts,
human rights c