Chapter III: The Continued Relevance of the Doctrine of
Acquired Rights

“International law seems, so to speak,
condemned to take on an increasingly human dimension” 426

A) Preliminary Remarks

The doctrine of acquired rights has not featured prominently in recent
scholarly debate or publications. Many modern authors even consider ac-
quired rights an obsolete relict of former times without any significant
independent content in cases of state succession besides human rights and
the protection of foreign investment or expropriation concerns.*?” This
disdain towards the doctrine may arise from three sources. First, it might
result from the general idea of fragmentation, the separation of internation-
al law into singular specialized fields with their own rules, sometimes called
“self-contained regimes”. Human rights and international investment law

426

427

Luigi Condorelli, ‘Some Thoughts about the Optimistic Pessimism of a Good Inter-
national Lawyer’ (2010), 21(1) EJIL 31 32.

Cf. e.g. Delbriick and Wolfrum (n 266) 183/184; Stern, ‘La Succession d'Etats’ (n
283), 115; Zimmermann and Devaney, ‘State Succession in Matters Other than
Treaties (2019) (n 295) para. 44; Burkhard Schobener, ‘Enteignung und Entscha-
digung im Systemvergleich’ in Otto Depenheuer and Foroud Shirvani (eds), Die
Enteignung: Historische, vergleichende, dogmatische und politische Perspektiven auf
ein Rechtsinstitut (Springer 2018) 53 59; Dumberry Guide to State Succession in
International Investment Law (n 14) paras. 10.14-10.16; Reinisch and Hafner (n
2) 57 who see the theory of acquired rights as a sub-section of the international
law on expropriation/protection of property; also Drinhausen (n 2) 140; Antonio
Ferndndez Tomds and Diego Lépez Garrido, ‘The Impact and Consequences of
Brexit on Acquired Rights of EU Citizens Living in the UK and British Citizens
Living in the EU-27: Study Prepared for the European Parliament’s Committee on
Constitutional Affairs’ (2017) PE 583.135 57 “In any case, the principle has proven
incapable of withstanding the onslaught of trends contrary to it in the evolution of
law, and it is reasonable to assume that it has lost all legal value today”; in general
critical on the “unhelpful” theory of acquired rights Cheng (n 326) 55-56; especially
for concessions Crawford Brownlie's Principles of Public International Law (n 3)
418-419.
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have been considered “fragmented”.#?® Routinely, acquired rights are only
discussed in isolation and separately from human rights or investment law
or offered as an additional argument besides the two.

Second, when discussing “acquired rights”, many authors refer back to
the traditional definitions from the 1930s to 1960s. They especially limit
their interpretation to pecuniary or property rights*?® of foreigners*° with-
out inquiring whether these restrictions have ever been necessary or useful
and in how far the doctrine might have developed. These authorities there-
by tend to have recourse to a very confined notion of acquired rights that
“freezes” the doctrine in the time of its inception. Their approach measures
the doctrine by today’s standards but negates its possible evolution. The
argument is, for example, that the doctrine of acquired rights offers less
protection than human rights or investment law as the new state would be
free to abrogate the predecessor’s domestic legal order and hence acquired
rights contained therein. Human rights or investor rights, in comparison,
would persist and could not as easily be changed.*3!

428 Cf.ILC, ‘Fragmentation of International Law: Difficulties Arising from the Diversi-
fication and Expansion of International Law: Report of the Study Group, Finalized
by Special Rapporteur Koskenniemi’ (2006), 2006(11(2) Addendum) YbILC 1 para.
8; for property protection Ursula Kriebaum, Eigentumsschutz im Volkerrecht: Eine
vergleichende Untersuchung zum internationalen Investitionsrecht sowie zum Men-
schenrechtsschutz (Duncker & Humblot 2008) 39; with respect to human rights
treaties Bruno Simma and Dirk Pulkowski, ‘Of Planets and the Universe: Self-con-
tained Regimes in International Law’ (2006), 17(3) EJIL 483 524-529; critically
Alain Pellet, ‘Notes sur la "Fragmentation" du Droit International: Droit des Inves-
tissements Internationaux et Droits de 'THomme’ in Denis Alland and others (eds),
Unity and Diversity of International Law: Essays in Honour of Professor Pierre-Marie
Dupuy (Brill 2014) 757 762.

429 Cf. Waibel, ‘Brexit and Acquired Rights’ (n 8), 444 (“considerable monetary value”);
Schébener, ‘Enteignung und Entschddigung im Systemvergleich’ (n 427) 59; Petra
Minnerop and Volker Roeben, ‘Continuity as the Rule, not the Exception: How the
Vienna Convention on the Law of Treaties Protects Against Retroactivity of "Brexit"
[2018] EHRLR 474, 478; Drinhausen (n 2) 140-141; Reinisch and Hafner (n 2) 57;
Lowe, ‘Written Evidence Before the European Union Committee of the UK House
of Lords’ (n 47) paras. 1-11; Dumberry Guide to State Succession in International
Investment Law (n 14) 271-295 limits his discussion of acquired rights to “state
contracts”.

430 Lowe, ‘Written Evidence Before the European Union Committee of the UK House
of Lords’ (n 47); Shaw International Law (n 266) 1001; apparently Crawford Brown-
lie's Principles of Public International Law (n 3) 418.

431 Delbriick and Wolfrum (n 266) 184; Stern, ‘La Succession d'Etats’ (n 283), 309 who
rejects the application of the principle to human rights treaties as acquired rights
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Yet, apart from general doubts about the utility of the fragmentation
debate at all,**? all international sub-systems, no matter how specialized,
will have to take recourse to general international law.*** Moreover, the
influence can also work the other way round: A perspective routinely ne-
glected in the discourse is the possibility of human rights law and the law
on the protection of foreign investment constituting particular, specialized
expressions of the “old” acquired rights doctrine. These special fields again
can influence the development of the general underlying principle:

“these sub-systems of international law, more densely integrated and
more technically coherent, may show the way forward for general inter-
national law, as both laboratories and boosters for further progressive
development at the global level.”434

Third, what is often missed, is that both fields, human rights law and the
law on the protection of foreign investment, have substantial gaps in their
ability to protect individuals. These caveats will regularly become even
more relevant in cases of change of sovereignty over a territory - the classic
area for applying the theory of acquired rights.

The burial of the doctrine of acquired rights might therefore have been
too short-sighted. Evolutions and developments in human rights law and
investment law might not simply have superseded the doctrine of acquired
rights. On the contrary, they might also have contributed to the further
evolution of that doctrine. On the other hand, it is conceivable that, vague
and fluent as it may be, the doctrine of acquired rights, if updated and
applied to today’s legal environment, may not only be applicable “apart

could always be abrogated if compensation was paid. However, property, also under
human rights law, does not have to be protected in its factual substance.

432 Cf. e.g. Pellet, ‘Notes sur la "Fragmentation” du Droit International’ (n 428) 758, 784
“Le droit international n'est pas fragmenté - ou plutét, s'il se fragmente, c'est surtout
parce que les universitaires et les praticiens en traitent de maniere fragmentée”; for
investment law Jorge E Vifiuales, ‘Sources of International Investment Law: Concep-
tual Foundations of Unruly Practices’ in Samantha Besson, Jean dAspremont and
Séverine Knuchel (eds), The Oxford Handbook on the Sources of International Law
(OUP 2017) 1069 1070.

433 Simma, ‘Universality of International Law from the Perspective of a Practitioner’
(n 385), 275, 289; Simma and Pulkowski, ‘Of Planets and the Universe: Self-con-
tained Regimes in International Law’ (n 428), 529; Thirlway (n 266) 196; for human
rights and investment law Pellet, ‘Notes sur la "Fragmentation” du Droit Internatio-
nal’ (n 428) 780, 782.

434 Simma, ‘Universality of International Law from the Perspective of a Practitioner’
(n 385), 276.
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from” human rights law and investment law but together with them.*3> This
way, it may even further their goals and facilitate their enforcement.

B) The Elevated Status of the Individual under International Law and Its
Influence on the Doctrine of Acquired Rights

Even if essentially being constructed as an inter-state rule, the classic doc-
trine of acquired rights has always been envisaged as a protector of the
interests of private persons. Since the inception of the doctrine, and espe-
cially after the Second World War, the individual’s role in international law
has changed significantly, and this change has also influenced the doctrine.

435 Cf. Hervé Ascensio, Art. 70’ in Olivier Corten and Pierre Klein (eds), The Vienna
Conventions on the Law of Treaties: A Commentary (Vol. II) (OUP 2011) para. 21
“Today, the two domains particularly affected [by acquired rights] are international
investment law and international human rights”. In the context of the Yugoslavian
process of dismemberment Stahn, ‘The Agreement on Succession Issues of the
Former Socialist Federal Republic of Yugoslavia’ (n 410), 396 “While international
human rights law undoubtedly has a strong impact on the law of state succession
with respect to private property and acquired rights, in some instances a situation
of state succession may actually broaden the human rights protection usually guar-
anteed in a state””
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B) The Elevated Status of the Individual under International Law

I) Where We Come from - the Status of the Individual from around 1900~
1970

1) General Observations

According to traditional thought at the beginning of the 20t century,*3*
states were the principle subjects of international law.*” They were in
charge of its creation and both directly bound and empowered by it, and
individuals played a subordinate role.#*® Nevertheless, even then attempts
were being made to protect the rights of individuals under international
law.#* In particular, the law relating to the protection of foreigners, i.e.

436

437

438

439

“Traditional thought” in this context means the legal doctrine which emanated
after the Peace of Westphalia in 1648 until the turn of 1900; see similarly Rainer
Hofmann, ‘The Protection of Individuals under Public International Law’ in Marc
Bungenberg and others (eds), International Investment Law (C.H. Beck; Hart;
Nomos 2015) 46 47, para. 5. However, the “standard” rules of international law
were mainly made by Western states and octroyed on other states, that later fiercely
opposed them. It has to be acknowledged that in some non-Western legal systems
individuals or peoples played a more prominent role even before the 20™ century.
Furthermore, preceding natural law theories included the individual as a subject,
cf. Anne Peters, Beyond Human Rights: The Legal Status of the Individual in Interna-
tional Law (CUP 2016) 11-12.

The Case of the S.S. "Lotus’, 7 September 1927, PCIJ Ser A No 10 18 (PCIJ); Lassa
Oppenheim, International Law: A Treatise (Longmans, Green and Co. 1905) 99/100,
para. 63; Thomas Buergenthal, ‘Human Rights (2007)’ in: MPEPIL (n 2) para. 3;
Thirlway (n 266) 20/21; Hofmann, ‘The Protection of Individuals under Public
International Law’ (n 436) 46/47, para. 2, 58, para. 6; forward-looking Philip C
Jessup, ‘Responsibility of States for Injuries to Individuals’ (1946), 46(6) ColumLRev
903 903; cf. Peters Beyond Human Rights (n 436) 12-15. Admittedly, the binary
system of states and individuals constitutes a rough categorization. Even before the
rise of the individual there existed other, albeit exceptional, subjects of international
law, such as the Holy See, the International Committee of the Red Cross or the
Order of Malta, cf. Christian Walter, ‘Subjects of International Law’ in: MPEPIL (n
2) para. 7. Furthermore, international organizations are sometimes also mentioned
as subjects of international law. However, their status is rather derivative from their
member states.

Simone Gorski, ‘Individuals in International Law (2013)’ in: MPEPIL (n 2) paras.
11, 19; Buergenthal, ‘Human Rights (2007)" (n 437) para. 3; Thirlway (n 266) 21;
Hofmann, ‘The Protection of Individuals under Public International Law’ (n 436)
46-47, 48-49, paras. 2, 7.

Cf. e.g. the mentioned Minorities Treaty with Poland (n 75); Jurisdiction of the
Courts of Danzig, 3 March 1928, Advisory Opinion, PCIJ Ser B No 15 17/18 (PCIJ);
Frederick S Dunn, ‘The International Rights of Individuals’ (1941), 35 ASIL Pro-
ceedings 14 15; examples in Kate Parlett, “The Individual and Structural Change in
the International Legal System’ (2012), 1(3) CJICL 60 64-65, 67 and Buergenthal,
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“rules that grant a certain standard of protection to foreign legal and nat-
ural persons vis-a-vis the host State”,%4? and a theory of a “minimum stan-
dard” for their treatment were developed.**! But individuals were mostly
considered mere beneficiaries of inter-state-obligations, not holders of the
rights themselves.*4? The general idea underlying the law on the protection
of foreigners, especially the protection of foreign property, was that, by
guaranteeing foreigners’ status, the state of residence protected the rights
and wealth of the foreigner’s home state.4?

440

441

442

443

120

‘Human Rights (2007)’ (n 437) paras. 3-7; generally Astrid Kjeldgaard-Pedersen,
‘Global Constitutionalism and the International Legal Personality of the Individual’
(2019), 66(2) NILR 271 276.

Stephan Hobe, ‘The Development of the Law of Aliens and the Emergence
of General Principles of Protection under Public International Law’ in: Bungen-
berg/Griebel International Investment Law (n 436) 6 7, para. 1; Jorn Griebel, Interna-
tionales Investitionsrecht (Beck 2008) 14.

Kay Hailbronner and Jana Gogolin, Aliens (2013)’ in: MPEPIL (n 2) para. 11; Ver-
dross (n 59), especially 354-376; Jessup (n 437), 904; Walter Kalin and Jorg Kinzli,
The Law of International Human Rights Protection (2nd ed. OUP 2019) 6-7. See also
Neer v. United Mexican States, 15 October 1926, UNRIAA IV 60 61/62 (US-Mexican
Claims Commission). For a detailed analysis infra, Chapter III C) III) 1) b).

Cf. Alwyn V Freeman, ‘Response to Dunn’ (1941), 35 ASIL Proceedings 19 19-20;
Parlett (n 439), 63-66, 67; still holding that opinion Klaus F Garditz, ‘Bridge of
Varvarin’ (2014), 108(1) AJIL 86 91. The holding in PCIJ Jurisdiction of the Courts
of Danzig (n 439) 17 that ”It may be readily admitted that, according to a well
established principle of international law, the Beamtenabkommen, being an interna-
tional agreement, cannot, as such, create direct rights and obligations for private
individuals. But it cannot be disputed that the very object of an international agree-
ment, according to the intention of the contracting Parties, may be the adoption
by the Parties of some definite rules creating individual rights and obligations and
enforceable by the national courts” can be and has been interpreted in different
ways, see Parlett (n 439), 66; Peters Beyond Human Rights (n 436) 29-31.

Verdross and Simma (n 23) § 423; Arnauld Vélkerrecht (n 255) 421, para. 593;
Walter, ‘Subjects of International Law’ (n 437) para. 15; Kilin and Kinzli (n 441)
6; Federal Republic of Germany et al. v. Philipp et al. No. 19-351, 592 U. S. (2021),
3 February 2021, https://wwwsupremecourtgov/opinions/20pdf/19-351_o7jppdf 5
(US. Supreme Court); Verdross (n 59), 371; Ursula Kriebaum, ‘Expropriation’
in: Bungenberg/Griebel International Investment Law (n 436) 959 962, para. 2;
Kriebaum and Reinisch, ‘Property, Right to, International Protection (2009) (n
2) para. 2 “This high level of protection of foreign property was based on the
underlying assumption that any uncompensated taking of property belonging to
nationals of another State would lead to an unjustified transfer of wealth from that
State to the expropriating State and was thus of international concern”; Tomuschat,
‘Die Vertreibung der Sudetendeutschen’ (n 266), 23. Cf. also ICJ Barcelona Traction
(n 266) para. 86 “The opinion has been expressed that [...] since such investments


https://doi.org/10.5771/9783748943396-115
https://www.nomos-elibrary.de/agb
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Procedurally, the inter-war period from 1918-1939 was marked by a re-
markable interest in the individual person and saw the proliferation of
arbitral tribunals or mixed claims commissions before which individuals
were accorded standing to enforce their claims.*** Nevertheless, the lasting
impact of this evolution was limited.*4> Those tribunals seem to have been
perceived as being intrinsically linked to rectifying the consequences of the
First World War and their tradition was not continued after 1945. Arguably,
not even the 1907 establishment of the Central American Court of Jus-
tice,*46 which could receive complaints from individuals, could noticeably
change this perspective.*4

Until the end of the Second World War, the protection of individuals
was largely dependent on their nationality, i.e. their affiliation to a specific
state.*48 Stateless individuals were not deemed to have any international
position.#4 When the UN Secretariat in 1949 issued its survey of interna-
tional law in preparation of the future work of the ILC, only four subtitles
appeared under the heading of “The Individual in International Law”: the

are part of a State's national economic resources, any prejudice to them directly
involves the economic interest of the State.”

444 For an overview Edvard I Hambro, ‘Individuals Before International Tribunals’
(1941), 35 ASIL Proceedings 22 24-25; Gerhard Hafner, “The Emancipation of the
Individual from the State under International Law’ (2013), 358 RdAC 267 385-393;
P. K Menon, ‘The Legal Personality of Individuals’ (1994), 6 Sri Lanka JInt'l L
127 133-135; Peters Beyond Human Rights (n 436) 26-29; Gorski, ‘Individuals in
International Law (2013) (n 438) para. 25.

445 Parlett (n 439), 68; mixed conclusions Hafner (n 444), 387, 393.

446 Hudson, Manley, O. ‘The Central American Court of Justice’ (1932), 26(4) AJIL 759;
Rosa Riquelme Cortado, ‘Central American Court of Justice (1907-18) (2013) in:
MPEPIL (n 2).

447 Crititical Hudson, Manley, O. (n 446), 785-786. For a comparison to the Upper
Silesian Tribunal cf. Gerard Conway, ‘The Arbitral Tribunal for Upper Silesia: An
Early Success in International Adjudication’ in Ignacio de La Rasilla and Jorge
E Vinuales (eds), Experiments in International Adjudication: Historical Accounts
(CUP 2019) 98 102-105.

448 Cf. PCIJ Panevezys-Saldutiskis Railway Case (n 130) 16; Hafner (n 444), 394;
Buergenthal, ‘Human Rights (2007)’ (n 437) para. 3.

449 Verdross and Simma (n 23) § 47; Katja Gocke, ‘Stateless Persons (2013)’ in: MPEPIL
(n 2) para. 5; cf. Dickson Car Wheel Company (US.A.) v. United Mexican States,
Award of July 1931, UNRIAA Vol IV 669 678 (General Claims Commission); Free-
man (n 442), 19; examples referred to by Jessup (n 437), 909; see also Reparation
for Injuries Suffered in the Service of the United Nations, 11 April 1949, Advisory
Opinion, ICJ Rep 1949 174 183/184 (ICJ) “it is essential that [...] the agent [...]
should know that in the performance of his duties he is under the protection of the
Organization. This assurance is even more necessary when the agent is stateless”
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law of nationality, the treatment of aliens, extradition, and the right of
asylum.*° These all constituted topics in which the special bond between
the state and its nationals was decisive. This “mediation” of the individual
through the state found its institutional expression in the tool of diplomatic
protection, i.e. the home state’s espousal of its nationals’ claims on the
international plane. As individuals had no standing under international

law,

they depended on their state of nationality to assert claims against

another state;*! and vice versa, a state could only espouse claims of its
own nationals.*>2 It was in this respect that the PCIJ in its Mavrommatis
Palestine Concessions Case in 1924 stated that

“[i]t is an elementary principle of international law that a State is entitled
to protect its subjects, when injured by acts contrary to international law
committed by another State, from whom they have been unable to obtain
satisfaction through the ordinary channels. By taking up the case of one of
its subjects and by resorting to diplomatic action or international judicial
proceedings on his behalf, a State is in reality asserting its own rights -
its right to ensure, in the person of its subjects, respect for the rules of
international law.”43

450
451

452

453

122

UN Secretariat Survey of International Law (n 2) IV.

Verdross and Simma (n 23) § 47; Jessup (n 437), 908/909; Hofmann, ‘The Protec-
tion of Individuals under Public International Law’ (n 436) 46-47, para. 2; 49
para. 8; Dickson Car Wheel Company (n 449) 678; Freeman (n 442), 19 “To say
international law protects the rights of individuals qua individuals is not only just
half the story, but it is an erroneous statement of the law. For the link that gives
individuals the benefit of international law is the link of nationality, and it is his
foreign nationality that does this” [emphasis in original]. This fact is overseen by
Dunn (n 439), 15-16 who argues that “The fact that such cases are presented in the
name of the state and the private claimant appears only in parenthesis is of little
practical consequence. Everybody knows that the private citizen is the real party in
interest and any monies recovered almost always go directly to him”.

PCIJ Panevezys-Saldutiskis Railway Case (n 130) 16; ICJ Barcelona Traction (n 266)
para. 35. In case of corporate entities, the state of nationality is the state in which
it is incorporated and in whose territory it has its registered office, cf. ibid para.
70; cf. also Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the
Congo), 24 May 2007, Preliminary Objections, ICJ Rep 2007 582 paras. 86-91 (ICJ).
PCI] Mavrommatis Palestine Concessions (n 90) 12 [emphasis added]; repeated in
PCIJ Panevezys-Saldutiskis Railway Case (n 130) 16; affirmed by Nottebohm (Liecht-
enstein v. Guatemala), 6 April 1955, Second Phase, ICJ Rep 1955 4 24 (ICJ); IC]
Barcelona Traction (n 266) para. 85 “whether claims are made on behalf of a State's
national or on behalf of the State itself, they are always the claims of the State”; for
the UN ICJ Reparation for Injuries Suffered (n 449) 183.
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The corresponding dogma that, on the international plane, the individual
had no rights, proved overwhelmingly influential. One imminent conse-
quence was that the taking up of such claims was a right of the state and
could be exercised by the state on a discretionary basis, i.e. irrespective of
the will of the injured individual,** and the home state could deliberately
dispose of such claims, e.g., by way of lump sum agreements.*> This state of
the law was set out clearly by the ICJ in the 1970 case concerning Barcelona
Traction

“a State may exercise diplomatic protection by whatever means and to
whatever extent it thinks fit, for it is its own right that the State is
asserting. Should the natural or legal persons on whose behalf it is acting
consider that their rights are not adequately protected, they have no
remedy in international law. All they can do is to resort to municipal law,
if means are available, with a view to furthering their cause or obtaining
redress.”4>6

What can also be taken from this judgment is a clear distinction between
the international and the domestic sphere. While international law occa-
sionally had to make recourse to domestic law, both spheres remained
separate. Domestic law was treated as a “fact” by international tribunals.*>’
Until recently, international law had no say with respect to the internal
affairs of a state.*>® In fact, both these dogmas, that of non-capacity of
the individual on the international plane and that of a neat separation of

454 Cf. Jessup (n 437), 907; John Dugard, ‘Diplomatic Protection (2009)’ in: MPEPIL
(n 2) para. 13; ICJ Barcelona Traction (n 266) para 79 “The State must be viewed as
the sole judge to decide whether its protection will be granted, to what extent it is
granted, and when it will cease. It retains in this respect a discretionary power the
exercise of which may be determined by considerations of a political or other nature,
unrelated to the particular case”.

455 Enzo Cannizzaro, Is There an Individual Right to Reparation? Some Thoughts
on the ICJ Judgment in the Jurisdictional Immunities Case’ in: Alland/Chetail
Unité et Diversité (n 428) 495 498; Zachary Douglas, ‘The Hybrid Foundations of
Investment Treaty Arbitration’ (2003), 74(1) BYDIL 151 169; still for today Jeswald W
Salacuse, The Law of Investment Treaties (2nd ed. OUP 2015) 63.

456 ICJ Barcelona Traction (n 266) para. 78.

457 PCIJ Certain German Interests (The Merits) (n 7) 19.

458 Freeman (n 442), 19; Verdross and Simma (n 23) 627, §1004; cf. Buergenthal,
‘Human Rights (2007) (n 437) para. 3. Also before the Central American Court
of Justice, persons could not bring claims against their home state, see Riquelme
Cortado, ‘Central American Court of Justice (1907-18) (2013) (n 446) para. 21;
Menon (n 444), 132-133. On the power of a state to divest its nationals of their
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the international and the national legal systems, are inherently connected.
As long as international law was constructed as law between states only,
it could not pierce the “veil” of sovereignty and statehood. As long as
individuals were not considered bearers of international rights, they could
only have recourse to national law.

2) The Relevance of Acquired Rights

In light of the background of an international system in which individuals
were mere beneficiaries of inter-state agreements, the doctrine of acquired
rights in the 1950s and 1960s was often seen as nothing more than a partic-
ular expression of the law on the protection of foreigners, one that had
found a specific area of application in the law of state succession.*° Authors
rarely alluded to some kind of “individualistic” or “humanity” argument
when referring to the doctrine.*6® Remarkably though, and innovative for
the time of its inception at the beginning of the 20% century, the doctrine
was read as an international guarantee for individuals for the protection of
a certain domestic status quo, even against the own (new) state of nationali-
ty.461 On the basis of the Geneva Convention, the Upper Silesian Arbitral
Tribunal held in an award in Steiner and Gross v. Poland that

“[tJhe Convention conferred [...] jurisdiction upon the tribunal irrespec-
tive of the nationality of the claimants, and [...] the respect of private
rights and the preservation of the economic unity of Upper Silesia [...]
[was not compatible] with the exclusion of any category of claims for the
sole reason of the nationality of the claimant.462

property by treaty with another state cf. McNair, ‘The Effects of Peace Treaties Upon
Private Rights’ (n 62), 386-389.

459 E.g. Castrén (n 8), 491; O'Connell, ‘Recent Problems of State Succession in Relation
to New States’ (n 3), 135, 139-140; Lalive (n 8) 152, 183, 198-199; Bedjaoui (n 35), 540;
ILC, ‘Fourth Report on State Responsibility (Special Rapporteur Garcia-Amador)’
(n 2); Krueger (n 39) 337; Sik (n 8), 128; ICJ Barcelona Traction - Separate Opinion
Morelli (n 249) 233.

460 But see Lalive (n 8) 151; O'Connell The Law of State Succession (n 2) 274 “respect for
property is by no means unrelated to [...] the requirements of human nature”.

461 Steiner and Gross v. Polish State , Case No. 188, [1931], 30 March 1928, ADIL, 4
(1927/28) 291 (Upper Silesian Arbitral Tribunal 292. Cf. PCIJ German Settlers (n 4).

462 Steiner and Gross v. Poland (n 461) 292.
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It is important to see that this conclusion, similar to the approach of the
tribunal in general, was based on and hence confined by the provisions
of the Geneva Convention, a particular bilateral international instrument
regulating a specific situation. The then presiding arbitrator of the tribunal,
Georges Kaeckenbeeck, emphasized that, in his opinion, this conclusion
did not reflect the customary law at the time.*®* Nevertheless, the option
chosen by the treaty parties in the Geneva Convention, driven by wanting
to keep together an economic union, called into question the typical recip-
rocal relationship between host state and home state.#6* This calling into
question was most probably also due to the doctrine’s special field of appli-
cation - the law of state succession. This particular situation questioned
notions of nationality and citizenship and therefore also of whom was to
mediate an individual injury.#6® In situations of succession, it did not seem
adequate to subject inhabitants completely to a new sovereign’s will. The
successor was supposed to become internationally bound to respect at least
a certain status quo.

Acquired rights were therefore one of the rare examples of internation-
al law attempting to protect individual rights by regulating the domestic
legal rules of a state, namely, the law of property. Certainly, this idea did
not deviate much from the original idea of the law on the protection of
foreigners, as it merely tried to protect individuals against their “new” home
state. Moreover, as mentioned, no one argued for immortal, non-abrogable
rights. Still, the doctrine of acquired rights did not merely represent a
typical form of the law on the protection of aliens; it widened and deepened
its scope. Crucially, it detached the protection of individual rights from its
state-centric, reciprocal, and domestic nature and encapsulated the idea of
a truly “international” protection of individuals’ rights.#6¢ The doctrine of
acquired rights hence took a middle position between foreigners as mere
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