IV. State Actors and National Implementation

The present chapter is structured into five parts. In the first part, I study
the state actors including the executive bodies stipulated by Art. 33 Para. 1
CPRD. The second and third parts discuss the division of legislative and
administrative powers, and legal traditions of domesticating International
Law. In the fourth part I elaborate upon the national implimentation of the
CPRD and the role of state actors therein. Finally, in the concluding part, I
evaluate, comparatively, the efficacy of national implementation in the light
of the given legal and political system of Germany, Austria and Denmark.

1 Structure of states and their constitutional organs
1.1 Federal Republic of Germany

The Federal Republic of Germany is a democratic social federal state®°.
It consists of 16 autonomous federal states (Bundeslander)®’ and 10,796
municipalities (Gemeinden).*® The form and organization of the state,
according to which the principle of power separation between legislative,
executive and judicial branches is recognized, is based on the German
Basic Law (Grundgesetz-GG). The remaining organizational aspects con-
cerning the cooperation and interplay within and between the vertical and
horizontal governments regulate the Procedural Rules of ministries and
parliaments of federation and federal states, as well as the Federal Council.

396 GG, Arts. 20 and 79 (3); see also Laufer/Miinch, 2013. For more on the type of its
welfare system see Esping-Andersen, 1990; Palier, 2010; Blank, 2019.

397 These are Baden-Wiirttemberg, Bavaria, Berlin, Bremen, Hamburg, Hesse, North
Rhine-Westphalia, Saarland, Schleswig-Holstein, Rhineland-Palatinate, Lower Sax-
ony and former DDR Linder Brandenburg, Mecklenburg-Western Pomerania, Sax-
ony, Saxony-Anhalt, and Thuringia.

398 See GG, Art.28; see also Rudzio, 2013, 325-348; Bogumil/Holtkamp, 2016; The
indicated number of municipalities has been taken from the webpage of Statistisches
Bundesamt at: https://de.statista.com/statistik/daten/studie/1254/umfrage/anzahl
-der-gemeinden-in-deutschland-nach-gemeindegroessenklassen/ (Last accessed on
01.07.2022).
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L.11 Federal Level Constitutional Organs

Federal Chancellor and Federal Ministers form the core part of federal
executive branch (Bundesregierung).*®® The Federal Ministries with their
expert-units (Fachreferate) initiate and develop new draft laws or amend
existing laws and prepare strategic concepts for the government, which are
sent to the Federal Parliament (Bundestag) after they have been approved
by the core of the federal executive branch and Federal Council (Bundes-
rat).400 In the case of International Treaties, the initiative and development
of Ratification Law is made only by the federal government.*%! Hereby the
Federal Ministries involve representatives of municipal associations and
other appropriate interest groups and bodies.*0?

The directly elected Federal Parliament is the main federal-level legislat-
ive organ.?3 This means that without its approval no legislative initiative
including ratification laws of International Treaties developed by the gov-
ernment will be adopted. Nevertheless, the draft Ratification Law is voted
for and, normally, passed in two-readings*** without allowing for amend-
ments.*%> As a result, the Federal Parliament and its standing committees
(stindige Ausschiisse) have not been involved in pre-ratification processes
of the CPRD and their actions were limited to passing or not passing
the Convention. This explains the low participation rate of MPs on the
approval day. Nonetheless, the Federal Parliament became the FP of the
CPRD implementation after its ratification: MPs and their invited experts
both from the ruling parties and opposition have been actively involved
not only in the discussions of draft laws concerning DPs at the Committees
of the Federal Parliament, but a number of CPRD-relevant inquiries have
been made to the core of the executive branch. However, observation gives
reasons to presume that the engagement of MPs towards the promotion
and protection of the CPRD provisions reduces in policy fields that do
not address DPs directly e.g., education. In view of the importance of the
parliaments, further studies are necessary for shedding light on actions

399 GG, Art. 62.

400 Ismayr, 2008a.

401 GG, Art.59 (2).

402 For more see chapter VI sections on Germany.

403 GG, Art.38(1).

404 BTGO, §81 (4) and §78.1; Ismayr, 2007a.

405 BTGO, §81 (4; for criticism see Ehrenzeller, 1993: 202.
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1 Structure of states and their constitutional organs

taken towards assuming their decisive role in promotion of the human
rights of DPs.

The Federal Council is composed of the members of state government40
and is quorum with at least the majority votes of its members.*%” However,
It does not form an equivalent second chamber of a uniform legislative
body.#%8 It is seen more as an executive body of the parliament® as it
is equipped with the right to initiate legislation*!? and right to object to
all federal draft laws, as well as the right to veto the large number of
consent laws e.g., International Treaties, which, in fact, does not happen
that often. Instead, as a matter of fact, it makes amendment requests.!!
On the other hand, it is also accorded with administrative competencies.*
Accordingly, after giving its consent to the CPRD ratification, the Federal
Council with its unique constitutional functions continued shaping disabil-
ity politics by securing the influence of federal states. Thereby, it required
amendments to the draft laws, for example during the Federal Participation
Law, but did not block its adoption although one of its main requirements,
namely ensuring federal financing for the new participation instruments
e.g., in the field of education,® has not been guaranteed.#* This might
be explained, on the one hand, by the consent-oriented decision-making
practices between actors of federal government and federal states.4'> On the
other hand, the blockade of the Federal Council on the basis of unsecured
funding of new participation instruments to which belong also reasonable
educational accommodation would raise serious questions with regard to
the compatibility of such requirements with the legislative competencies
and responsibilities of federal states in the field of primary and secondary
education.

406 GG, Art. 51 (1).

407 GG, Art. 52 (3).

408 BVerfGE 37, 363; See also Beyme 2004: 340.
409 Steffani, 1985: 226.

410 Minch, 2011a.

411 Laufer/Miinch, 2013.

412 Beyme, 2004: 342.

413 BR-Drs. 428/16 (Beschluss).

414 BR-Drs. 711/16 (Beschluss).

415 Schmedes, 2019.
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1.L.L1 Structure and resources of federal Focal Point

Following the ratification of the CPRD, the Federal Government of Ger-
many designated the Ministry of Labour and Social Affairs as the feder-
al-level FP4¢ The designation was mentioned in the CPRD State Report
and National Action Plans on CPRD implementation, but not regulated
through a separate legal act. The FP was involved in the development and
ratification of the CPRD from the beginning.#'” Therefore, as the BMAS
representative stated: "it makes sense that we have been assigned as the
responsible body for the implementation” 48

Nevertheless, the federal FP has a subordinate position in ministerial
hierarchy.#” This is because it is assigned to a unit (Referat),*?0 instead
of building a superordinate executive department (Stabsstelle) within the
ministry.?! Accordingly, it is not of a sufficiently high institutional rank
to effectively carry out its duties as a mechanism for facilitating and co-
ordinating matters relating to the implementation of the Convention at all
levels and in all sectors of government.#?? Therefore, it is dependent on the
cooperation of the Federal Ministries in carrying out its responsibilities:
"with the development of the National Action Plan (2.0), we managed to
ensure that each ministry has a contact person for the implementation
of the CPRD, which improved our cooperation with the ministries... we
meet with them regularly... but that does not mean that this individual
person always has ways and means to access the entire breadth of the
ministry-individual units"423

416 Initial Report of Germany, Para. 284; Second-Third Periodic Report of Germany, Q.
35.

417 First-level-interview DE/A 2, on 08.08.2018, Q. 6.

418 First-level-interview DE/A 2, on 08.08.2018, Q. 6. The original reads as follows:

"Also das macht schon Sinn, dass er bei uns angesiedelt ist tatsichlich. Weil erstens
wir haben die Konvention begleitet. Wir haben die ganze Verhandlung gemacht, wir
haben die Ratifizierungsgesetz gemacht. Das macht auch Sinn, dass wir diejenigen
sind, die fir die Umsetzung verantwortlich sind.'

419 GGO, §7-9.

420 According to the BMAS Organizational chart ofMay 2, 2022, the task of FP is
performed by the Referat V a 4, see: https://www.bmas.de/SharedDocs/Downloads/
DE/Ministerium/bmas-organigramm.html (Last accessed on 01.07.2022).

421 GGO, §10.

422 Concluding observations on the initial report of Argentina, Para. 51; OHCHR et al.,
2007: 94.

423 First-level-interview DE/A 2, on 08.08.2018, Q. 5. The original reads as follows:
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1 Structure of states and their constitutional organs

For carrying out its responsibilities the federal-level FP has been allo-
cated around 4.5 million euros yearly.#?* It, as an independent unit, in
addition to the head of the unit, had two ministerial officers and two
clerks as of August 2018.425This, at a first glance, seems to be sufficient.*2
However, in considering the relation between the number of staff and the
number of Federal Ministries and their law-making activities, as well as
the responsibility to coordinate and cooperate with 16 Lander-level FPs
and interest groups, I allow an assumption that the available staff cannot
be sufficient in controlling, coordinating and mainstreaming the legislative
actions of the federal government.*?’

1.1.1.2 Structure and resources of federal-level Coordination Mechanism

The Office of the Federal Government Commissioner for Matters relating
to DPs has been established following the decision of the Federal Chan-
cellor Helmut Schmidt (SPD) in January 1981 on the occasion of the Inter-
national Year of the Disabled.*?® The Office has first been legally regulated
with the adoption of the Federal Disability Equality Act of 2002 (BGBL I
S. 1467, 1468).

The Federal Government Commissioner is appointed by the Federal
Cabinet for a legislative term.#?° Since its establishment, the office of the
Federal Government Commissioner is located in the Federal Ministry of
Labour and Social affairs, except between the period of 2002 to 2005, when
it was attached to Federal Ministry of Health and Social Security.*3°

"Also es gibt...es ist schon mal ein Fortschritt mit dem NAP, mit dem Aktionsplan
haben wir das geschafft, dass jedes Resort ein Ansprechpartner hat... der sich
um die Umsetzung der Konvention... Das gab es vorher nicht. Und so ist es fiir
uns relativ einfach, weil wir uns regelmaflig mit den FP dem Bundesresort ... mit
dem Treffen wir uns regelmafig. Austausch zu allen méglichen Sachen, ... Also
wir haben da schon ganz gute Ansprechpartner bei dem Resort, das funktioniert
schon ganz gut. Das heifdt aber nicht, dass das diese einzelne Person immer soweit
Mittel und Wege hat die ganze Breite des Ministeriums in einzelnen Referaten
einzutragen.; See also NAP 2.0, Section 5.2.3 (Rolle der Ressorts).

424 First-level-interview DE/A 2, on 08.08.2018, Q. 8.

425 First-level-interview DE/A 2, on 08.08.2018, Q. 8.

426 OHCHR et al., 2007: 94.

427 Huber/Shipan/Pfahler, 2001; Mills/Selin, 2017; Quirk/Bendix/Bachtiger, 2018.

428 Bericht der 5. Sitzung des 9. Deutschen Bundestages, S.33 C vom 24.11.1980.

429 BGG,§17.L

430 Sporke, 2008: 71 - 81.
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Subsequent to the CPRD Ratification in 2009, the Federal Government
Commissioner has been designated as the CM under Art. 33 Para. 1.43!

According to Section 21.1 GGO in general, and Section 18.2 of the BGG
specifically, the Federal Ministries shall involve the Commissioner in all
legislative and other important projects in so far as they address or affect
issues relating to the integration of DPs. Furthermore, section 21.1 GGO
is concretized through the section 45.2 GGO, where the early involvement
of federal government commissioners in drafting bills is made mandatory
in case their field of responsibilities are affected. In practice, however, the
cross-departmental structure does not function that well: "of course, I talk
with appropriate ministers ... but I wish we would have a structurally better
cooperation... it's not bad in terms of quality, but I would like it to be more
binding**?". Moreover, some interviewees stated even that the Federal Dis-
ability Commissioner is not in the position to mainstream the disability-re-
lated issues across the ministries*3. The statement of interviewees confirms
the review of existing advisory organs of other Federal Ministries and their
composition: e.g., Federal Ministry of Education and Research, which is
responsible for vocational and higher education policies, maintains several
advisory boards, but the participation of the Commissioner is ensured in
none of them**. In addition, Section 21.2 of the GGO obliges the Com-
missioners to inform the appropriate ministry in matters of fundamental
political importance. In these processes, however, the Commissioner's voice
is seen equal to civil society*3>: "I can get involved, like civil society, for
example, but I do not have more weight or voice than civil society based
on the fact that I am the CM, which actually would be good”#3¢. This is not

431 Initial Report of Germany, Para. 285.

432 First-level-interview DE/A 2, on 18.11.2015. Q. 12. The original reads as follows:
"Ja...Also bin ich natiirlich auch mit den entsprechenden Minister, mit der Ministe-
rin beispielsweise im Gesprach aber meines Erachtens ist gerade bei...ja...also nein,
ich sage mal etwas Positives... da wiirde ich mir noch eine strukturell bessere Arbeit
wiinschen vor allem natiirlich, also wie gesagt, es ist nicht schlecht von der Qualitit
her, aber ich wiirde sie mir verbindlicher wiinschen."

433 Third-level-interview DE/A 5, on 04.06.2018, Q. 5; First-level-interview DE/A 2, on
08.08.2018, Q. 9.

434 See for example BAfOG § 44; StipG, §12.

435 First-level-interview DE/A 2, on 08.08.2018, Qs. 9 and 12.

436 First-level-interview DE/A 2, on 18.11.2015, Q. 12. The original reads as follows:

"... kann ich mich einbringen wie beispielsweise die Zivilgesellschaft auch, aber habe
jetzt da nicht aufgrund der Tatsache, dass ich der Koordinierungsmechanismus hier
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1 Structure of states and their constitutional organs

surprising given the presumption that the office of the Commissioner is a
foreign body.#%

The Federal Commissioner has a staff of 21 members.*3® In order to carry
out its responsibilities, the Office of the Commissioner has been allocated
about EUR 1,684,040 by the 2018 federal budget (Haushaltsplan).*3* How-
ever, the comprehensive coordination of the CPRD implementation with
the allocated amount of money is not possible.40

1.1.2 Lander-level constitutional organs

The constitutional order of the federal states corresponds to principles of
the republican, democratic and social constitutional state.*4! Consequently,
constitutions of federal states, normally, contain their own catalogue of
basic rights, including Hesse and Thuringia,*4? except commitments under
International Law,*#* and recognize the power separation between executi-
ve, legislative and judiciary. To this end, their political structure, by and
large, corresponds to the structure of the federation.*** For instance, the
political system of both Hesse and Thuringia are structured into directly
elected legislative power (Landtage),**> judicial power exercised through
Constitutional Court*4® and administrative, labour and social courts as
long as the matter under consideration concerns the state law, as well as
executive power, composed of the Minister President and state ministers.*4”
The latter are responsible for the policy-development, where they consider

bin, habe ich jetzt nicht mehr Gewicht oder Stimme als Zivilgesellschaft und das
wire natiirlich eigentlich gut..."

437 Fuchs, 1985: 133.

438 First-level-interview DE/A 2, on 08.08.2018, Q. 10.

439 Bundestag, Drucksache 19/2270.

440 First-level-interview DE/A 2, on 18.11.2015. Q. 8.

441 GG, Art.28 (1).

442 Hessische Verfassung, Arts. 1 — 63; ThiirVerf, Arts. 1 — 43; see also Jung, 1995;
Schmidt, 1996; Wiirtenberger/Beck, 1996; Sacksofsky, 2016; Huber,2019.

443 Hessische Verfassung, Art. 67; ThiirVerf, Art. 1 (2).

444 Hessische Verfassung, Art. 64; ThiirVerf, Art. 44 (1) and Art. 45.

445 Hessische Verfassung, Art.75; TH Verf, Art. 48; See also Linck, 1996; Schiller,2016;
Leunig, 2018.

446 Hessische Verfassung, Art.130; TH Verf, Art.79; See also Sacksofsky, 2016; Huber,
2019; Leunig, 2018.

447 Hessische Verfassung, Art.100; ThiirVerf, Art.70; See also Drapatz/Oppelland,
1996; Leunig, 2016, 2018.
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views of various non-state**® and state organizations including municipal
governments (Gemeinden) that form the third politico-administrative level
of the Federal Republic of Germany.*4°

After the unification, the governments of the federal states normally
maintain two-party coalitions**? or are even composed of three-party con-
stellations as it is the case in Thuringia starting from December 2014.%>! The
political agenda of coalition governments laid down in a government agree-
ment shapes the policy fields under the exclusive legislative and executive
powers of the federal states.

The cooperation between federation and federal states in policy fields
falling under the exclusive legislative powers of federal states e.g., school
education, has been first formalized in 1969 and takes place through in-
formal initiatives or formal collaborative instruments e.g., Conference of
Ministers of Education (Kultusministerkonferenz).#>? It is composed of
Ministers of Education of the federal states and is responsible for ensuring
equality of living conditions throughout Germany and representing and
promoting the common concerns of federal states vis-a-vis the federal
government in the field of education. The cooperation with the federal
government in this field has been expanded with the amendment of the
Basic Law in 2018.4%3

1.1.2.1 Structure and resources of Lander-level Focal Points

In accordance with the requirement of the CPRD,** the 16 federal states
also designated FPs, albeit not always on a legal-basis.*>> These, similar
to the federal FP, are not of a sufficiently high institutional rank".#>¢ The

448 See chapter VI part on Germany.

449 Ismayr, 2009a.

450 In the examined Federal states of Hesse and Thuringia, the exception was in the
period of 1999 - 2009, when the CDU received the Absolute majority of votes and
could govern alone in Thuringia.

451 Oppelland, 2018.

452 Fissel, 2019: 102 - 127.

453 Bundestag, Drucksache 19/3440.

454 CPRD, Art.4 (5); Concluding Observations on the Initial Report of Germany,
Paras. 61 and 62a.

455 Second-Third Periodic Report of Germany, Q. 35.

456 Concluding observations on the initial report of Argentina, Para. 51; OHCHR et al.,
2007: 94.
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1 Structure of states and their constitutional organs

government of Hesse, for example, established an administrative unit based
on the cooperative work of the Hessian Ministry of Social Affairs and the
Ministry of Culture about 2 years after the entry into force of the CPRD
in Germany. It started its work on January 03, 2011.47 On July 15, 2014
the administrative unit has been converted into a permanent sub-unit by
the decision of the Hessian Minister of Social Affairs and Integration*8
and thus merged with the department IV4 of the ministry,*° despite the
explicit recommendation of the NMB to keep its location in the State
Chancellery.60

Thuringia installed a FP within the referat disability politics of the Min-
istry of Labour, Social Affairs, Health, Women and Family (TMASGFF).4¢!
However, it did not grow up to a functioning unit, which means that it
"cannot perform whatever else FP is supposed to do"462

After the adoption of the Thuringian first Action Plan, an inter-ministeri-
al working group has been established to advance the targeted implementa-
tion of the CPRD in Thuringia.4%> However, since its establishment meeting
in June 2013, its second meeting took place in January 2016 and the third in
August 2016.464

None of the Liander-level FPs have sub-bodies in the municipalities.%> In
order to coordinate the CPRD implementation "we set common and quality

457 Hessischer Aktionsplan: 6; See also NAP 2.0, Sektion 4.2.1 (Hessen).

458 First-level-interview DE/B-H 1, on 14.01.2016, Q. 8.

459 See Organisationsplan- Hessisches Ministerium fiir Soziales und Integration. Re-
trieved on 05.06.2022 from: https://sozialministerium.baden-wuerttemberg.de/de/
ministerium/aufgaben-organigrammy/.

460 Monitoring-Stelle, Evaluationsbericht zum Hessischen Aktionsplan zur Umsetzung
der UN-Behindertenrechtskonvention, 2013, Sec. 1.3.

461 See TMASGFF- Geschiftsverteilungsplan. Retrieved on 05.06.2022 from: https://w
ww.tmasgff.de/fileadmin/user_upload/Ministerium/Dateien/GVP_TMASGFF_ano
nym_20200801.pdf.

462 First-level-interview DE/B-T 2, on 23.05.2018, Q. 6. The original reads as follows:
"Es gibt Referats und FP der ist instaliert na ja... der ist aber mehr..., der ist jetzt
nicht in Personal reingewandert. Der Kollege, der hier sitzt, macht das mit so
einer viertel — halben Stelle, um eben diese Arbeitsgruppe, wo sie nachher darauf
kommen konnen mitzubegleiten, die Zivilgesellschaft mit einzubeziehen, Fachkon-
ferenzen zu organisieren so was aber was FP alles noch soll, das kann man nicht
leisten".

463 NAP 2.0, Sec. 4.2.1. (Freistaat Thiiringen).

464 Monitoring-Stelle-Ergebnisse der Evaluierung des Thiiringer Mafinahmenplans zur
Umsetzung der UN-BRK, Sec. 3.4.3 (Interministerielle Arbeitsgruppe).

465 First-level-interview DE/B-T 2, on 23.05.2018, Q. 7; First-level-interview DE/B-H 1,
on 14.01.2016, Q. 7.

133

(o) ENR


https://sozialministerium.baden-wuerttemberg.de/de/ministerium/aufgaben-organigramm/
https://www.tmasgff.de/fileadmin/user_upload/Ministerium/Dateien/GVP_TMASGFF_anonym_20200801.pdf
https://sozialministerium.baden-wuerttemberg.de/de/ministerium/aufgaben-organigramm/
https://www.tmasgff.de/fileadmin/user_upload/Ministerium/Dateien/GVP_TMASGFF_anonym_20200801.pdf
https://doi.org/10.5771/9783748941651-125
https://www.nomos-elibrary.de/agb

IV. State Actors and National Implementation

standards but according to the right of supervision between the state and
municipalities, the state government cannot say how the municipalities
should implement these standards"46¢

The human and financial resources of the Lander-level FPs differ consid-
erably from each other: the Hessian State unit tasked with the responsibil-
ities of the FP, for example, had nine employees in 2015, some of whom
were self-affected.*6” The unit received EUR 600,000 yearly to manage the
15 model regions, carry out the disability-related tasks and coordinate the
CPRD implementation of the government.*8 Later, its separate funding
was stopped as it was merged with a section of the Social Ministry.

The Thuringian State FP had only one part-time employee since its des-
ignation. He was, actually, employed for another responsibility field but if
needed, took care of CPRD coordination.* The so called 'FP" has not been
allocated a separate budget from the beginning of its designation?’? despite
the fact that it should, among other things, coordinate the implementation
of the CPRD across ministries and the Office of the Minister-President.

Thus, it becomes evident that the structural implementation of the
CPRD at the state and municipal governmental levels was much weaker
than that of the federal-level: the state-level FPs/CMs had neither the com-
petence and adequate financial means nor the needed number of qualified
staff to control, coordinate, and mainstream the legislative actions and
participative processes of the federal state governments.*”!

1.1.2.2 Structure and resources of Lander-level Coordination Mechanisms
The federal state governments also introduced offices of disability commis-

sioners with the adoption of the state disability equality laws. Similar to the
federation, the commissioners of the federal states have been, by and large,

466 First-level-interview DE/B-H 1, on 14.01.2016, Q. 7. The original reads as follows:
"... Also es gibt Direktionsrecht, so zwischen Land und Kommunen, nach diesem
Direktionsrecht, ... wir setzten gemeinsamen Standards und Qualitétsstandards
auf... das Land sagt nichts, was damit sozusagen in die Kommunen umgesetzt wird
an dieser Stelle".

467 First-level-interview DE/B-H 1, on 14.01.2016, Q. 8.

468 Ibid.

469 First-level-interview DE/B-T 2, on 23.05.2018, Qs. 6, 8 and 11.

470 Ibid.

471 Huber/Shipan/Pfahler, 2001; Mills/Selin, 2017; Quirk/Bendix/Bachtiger, 2018.
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located in the social ministries, as it was in Thuringia*’? or in few cases in
other ministries e.g., the Hessian Ministry of the Interior and for Sport.*”3
Following the BGG amendment in 2016, the regulations on the structure
and appointment of Lander-level commissioners have been reformed: the
Thuringian Commissioner, for example is elected by and located in the
Thuringian parliament,** whereas the Hessian Commissioner is appointed
by the Hessian government and located in the Hessian Ministry for Social
Affairs and Integration.*’>

In some federal states, appointed commissioners act independently and
are not bound by instructions, as it is the case in Hesse.#’® The Thuringian
Commissioner acts under the supervision of the President of the State
Parliament.*””

Unlike the federal government, federal states have not seen a need for
designating the Lander-level disability commissioners as a CM under the
CPRD: "the UN has not clarified what is a CM under the Art. 33. Para. 1,
so we would have wished, or it would have been nice, if the United Nations
would shed more light on it, especially with regard to responsibilities and
their delimitation between the FP and the CM."”8

The financial resources of the Lander-level disability commissioners are
much more modest: the Thuringian Commissioner, for example, has been
remunerated and had a staff consisting of five employees. In the period
between 2014 to 2018, the office of the Commissioner had been allocated
about EUR 100,000 yearly for performing the tasks assigned to Commis-

472 ThiirGIG vom 16.12.2005 (GVBI 2005, S. 383), § 16.

473 HessBGG vom 14.12.2009 (GVBI S. 729), § 18.

474 ThiirGIG vom 30. Juli 2019 (GVBL S.303), § 16 (1) and § 18.

475 HessBGG vom 19.06.2019 (GVBL. S.161), § 18 (1) and (5).

476 HessBGG, §18 (1).

477 ThirGIG, §18 (1).

478 First-level-interview DE/B-H 1, on 14.01.2016, Q. 11. The original reads as follows:
"Der Artikel 33, lingere Zeit, oder immer wieder fliefit, wird an den nicht Klarer,
was die Vereinten Nationen gemeint haben mit den vielleicht auch unterschiedli-
chen Aufgaben Stellungen zwischen einer nationalen Anlaufstelle Fokal Point und
einem nationalen Koordinationsmechanismus. Wir hétten uns gewiinscht, oder es
wire schon gewesen, die Vereinten Nationen hitten an diese Stelle vielleicht biss-
chen mehr Klarheit darein gebracht. Und auch so Abgrenzung dieser Funktionen
und Aufgaben".
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sioner.#”® However, this amount could not cover the growing responsibility-
fields.#80

The Hessian Commissioner did not get remuneration till the 2019
amendment to the HessBGG, but she got EUR 1,100 monthly as an expense
allowance.*3! By law she was supported by a team and had to be allocated
financial means for performing her responsibilities. The office arrangement
of the newly appointed commissioner is in process.

1.2 Federal Republic of Austria

Austria is a federal constitutional republic.#®? It is composed of 9
autonomous provinces (Bundeslander)*$3 and 2,095 municipalities (Ge-
meinden)*3* in 94 political districts (Bezirke)*3>, which manage the welfare
state system.*8¢ Its international status is largely prescribed by the State
Treaty (Staatsvertrag) of 1955. the form, organization and relations of Aus-
tria are regulated by the constitutional norms including the Federal Consti-
tution of 1920. It establishes Austria as a two chamber parliamentary system
with presidential elements and representative, or indirect, democracy by
which the principle of power separation between legislative, executive and

479 Tatigkeitsbericht 2014-2018 des Beauftragten der Thiiringer Landesregierung fiir
Menschen mit Behinderungen, S. 87ff. Retrieved from: https://www.tlmb-thueringe
n.de/fileadmin/user_upload/redaktion_tlmb/publikationen/bmb-tatigkeitsbericht
-2014-2018.pdf (Last accessed on 01.07.2022).

480 Ibid.

481 LT-Drucksache 18/578l.

482 B-VG, Articles 1and 2 (1).

483 B-VG, Art 2 (2). States: "The federal state is formed by the autonomous provinces
of Burgenland, Carinthia, Lower Austria, Upper Austria, Salzburg, Styria, Tyrol,
Vorarlberg, and Vienna"

484 See B-VG, Arts. 115 - 120; see also Himmerle, 2013; The indicated number of muni-
cipalities has been taken from the webpage of Statistik Austria, on municipalities
(Gemeinden) at: https://www.statistik.at/services/tools/services/publikationen/deta
il/1144?cHash=2012ab10fa18425dcd6367d4d8aecael (Last accessed on 01.07.2022).

485 The level of political districts is below the level of provinces and they have no demo-
cratic elements (see Pelinka,2009. These are purely administrative units, relevant for
monitoring municipal government and for policy areas delegated from federation or
provincial governments policy fields e.g., Disability-related benefits, see for example
Tyrolean Participation Act (Tiroler Teilhabegesetz), §26.

486 B-VG, Art.12; see also Esping-Andersen, 1990; Palier, 2010; Osterle/Heitzmann,
2019.
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judicial branches is recognized.*®” The direct involvement of the popula-
tion in the decision-making processes is ensured through participation in
the election of the Nationalrat,*®8 the Federal President,*® the Provincial
Parliaments (Landtage),**° the municipal Councils, (Gemeinderat)**' and
through other democratic instruments of public participation.*?

1.2.1 Federal Level Constitutional Organs

At the federal level, the executive power is vested in the Federal Chancellor,
the vice-Chancellor, the federal ministers and their state secretaries. The
ministries are responsible for the "pre-parliamentary” decision-making and
policy formulation processes in their relevant fields. They also decide on
the involvement and consideration of the views of various state actors,
such as Federal Ministries (especially the Ministry of Finance), and all
Lander and municipal governments,**> as well as non-state actors** e.g.,
social partners.*®> In general, the views of provincial governments are taken
into account, especially when the draft law is going to affect the Lander.
However, in ratifying the CPRD, the federal government not only failed in
considering various sub-national concerns, such as: ".. education ... acces-
sibility of buildings with regard to economy and protection of historical
monuments... deinstitutionalization... ;4°¢ “but also states that there were
no arguments from any actor against the ratification of the CPRD"47

487 Foster, 2013; See also Welan, 1992; Dickinger, 1999; Dachs et al., 2006; Pelinka/Ro-
senberger, 2007.

488 B-VG, Art. 26 (1).

489 B-VG, Art. 60 (1).

490 B-VG, Art. 95 (1).

491 B-VG, Art. 117 (2).

492 E.g., popular initiatives (Volksbegehren- B-VG, Art. 41 (2)), referenda (Volksabstim-
mungen- B-VG, Art. 44 (3)) and opinion polls (Volksbefragungen- B-VG, Art. 49b
1).

493 Vereinbarung zwischen dem Bund, den Lindern und den Gemeinden iiber einen
Konsultationsmechanismus und einen kiinftigen Stabilitatspakt der Gebietskorper-
schaften, as adopted by BGBL. I Nr. 35/1999, Art. 1 (1).

494 For the involvement of the Disability-organizations, see chapter VI.

495 Pelinka, 1997: 488.

496 First-level-interview AT/B-T 1, on 26.10.2015, Q. 2. The original reads as follows:

"Ich glaube, dass sie schon von allen Ebenen gekommen sind. Es gab viele Wider-
stinde vor allem aus dem Bereich der Bildung. In Osterreich war man der Meinung,
dass es Sonderschulen braucht. Die Barrierefreiheit von Gebauden war auch ein
grofies Thema vor allem seitens der Wirtschaft und des Denkmalschutzes. Es gibt
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The principal parliamentary organs are the National Council (Nation-
alrat) and the Federal Council (Bundesrat), which make up the "fake two
chamber Parliamentary system'**® Fake as the powers of both chambers
are extremely unequal: The federal government is politically responsible
to the National Council, but not to the Federal Council.#*° Besides, the
National Council is closely connected and with it also involved in the
"pre-parliamentary" processes of the executive power through its Standing
committees (stindige Ausschiisse), which belong to a relevant ministry.>°
The National Council as the main chamber of the Austrian parliament with
its directly elected member's exercises, jointly with the Federal Council, the
legislative power.>"! It is also responsible for approving the ratification of
International Treaties,”*? but its role therein is very symbolic as the federal
government can ask for an abbreviated procedure.>® In this case, neither
the National Council nor its committees have an opportunity to discuss the
form and the content of the draft Ratification Law as it was in the case of
the CPRD and its opt-protocol.>%4 Later, the Nationalrat recognized its role
as a human rights promoter® and became more active with regard to the
implementation of the CPRD.>%¢ Nevertheless, to understand the efficacy of
its actions, further research is needed.

The Federal Council, in its turn as the second parliamentary chamber,
represents the interests of the Lander.’%” Its members are elected propor-
tionally by the provincial parliaments, but they are not bound by instruc-

Widerstande seitens der Einrichtungen, die der Meinung sind, bei Thnen am besten
aufgehoben zu sein".

497 First-level-interview AT/A 1, on 27.04.2016, Q. 2. The original reads as follows:

"Es gab keine Argumente von irgendeiner Stelle gegen die Ratifizierung der Konven-
tion"

498 Pelinka, 2009; see also B-VG, Art. 24.

499 Pelinka, 2009.

500 Ibid.

501 B-VG, Art. 41.

502 B-VG, Art. 50 (1).

503 Geschiftsordnungsgesetz 1975, as amended by BGBI. I Nr. 178/2021, § 28a.

504 Stenographisches Protokoll - 67. Sitzung des Nationalrates der Republik Osterreich,
09.07.2008.

505 OHCHRet al.,, 2007: 43, 105 - 106; Hunt/Hooper/Yowell, 2015.

506 As of June 27, 2022, the research function of the parliament brings 1092 results
in connection with the CPRD, out of which 177 are Interpellations (Schriftliche
Anfragen) and 139 are commentaries on ministerial draft laws (Stellungnahmen zu
Ministerialentwiirfen).

507 B-VG, Art. 34.
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tions from the provincial parliaments.>% Instead, they pay more attention to
the requirements of their parties,>® as a result of which the Federal Council
approves the position of the National Council in the majority of cases.>!?
Accordingly, the approval of the CPRD and its opt-protocol was not an
exception to this rule>. Moreover, the Federal council is not involved in the
pre-parliamentary legislative processes of the executive branch.>'? Except
for the cases concerning the provincial competencies, the veto power of the
Federal Council is suspensive and can be overridden by the National Coun-
cil (Beharrungsbeschluss). To this end, in comparison with the National
Council, the Federal Council enjoys limited unique legislative competence
and rights of participation in the legislative processes.>!3

1.2.1.1 Structure and resources of Austrian federal Focal Point and
Coordination Mechanism

The Austrian federal Ministry®* of Social Affairs, Health, Nursing and Con-
sumer Protection (Hereinafter referred as BMSGFK) has been designated
as the FP under the CPRD.>> Apparently, the decision to appoint the Social
Ministry/office was based on the assumption that it had extensive expertise
in disability policies. The legal establishment of the federal FP>¢ has been
first stipulated with the 2017 amendment of the BBG (BGBI. I Nr. 155/2017).
Internally, however, the responsibilities of the FP have been assigned to
the Social Department of the BMSGFK.>" This was viewed critical by the
DPOs as they assumed that the Social Office of the BMSGFK did not
have "a higher hierarchy level than the other ministries..., which means

508 Foster, 2013: 26 f.

509 Gamper, 2000; Erk, 2004.

510 Pelinka, 2008.

511 See below.

512 Weber, 1992.

513 B-VG, Art. 41; see Tsebelis/Money, 1997; Lijphart, 1999; Fallend, 2000; Foster, 2003:
26f.,2013.

514 At the time of ratification, the name of the ministry was "Federal Ministry of labour,
Social Affairs and consumer Protection” Since then, the name of the ministry has
been changed with every new government formation.

515 Initial Report of Austria, Para. 357.

516 See the appropriate suggestion in: OHCHR et al., 2007: 94.

517 Austrian National Council of DPs, Alternative Report to the CPRD Committee in
connection with the Initial report of Austria: 79.
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that it cannot exercise any superordinate influence on their implementation
efforts">18

In fact, the federal law on the number, scope and establishment of the
Federal Ministries makes the cooperation between the Federal Ministries
in specific cases possible.>'® There is even a mutual agreement on close co-
operation in legislative processes.>?® Evidently, the subordinate department
of a federal ministry is not in the position to instruct or interfere with
legislative processes of another federal ministry,>! if it did not explicitly ask
for support. Moreover, the BMS in general and its subordinate department
specifically does not have the appropriate competencies to coordinate the
implementation of the CPRD at the Linder-level outside of the field of
social affairs.>2?

According to the structural plan of the BMSGFK, the department of
the Section IV, acting as the FP has only one employee.?® The federal
government allocated neither additional resources nor staff to BMSGFK for
carrying out its responsibilities under the CPRD.>? "Hence, we had to align
our priorities according to the CPRD and focus on the CPRD - on the
National Action Plan">?°

The CM is also assigned to the BMSGFK,>2¢ which involves the Federal
Disability Advisory Board,””” where the federal government, Lander and
social partners,>?® as well as disability organizations (appointed by the
umbrella organization) and the chairperson of the FMC are represented.>?

518 Ibid.

519 Bundesministeriengesetz 1986, as amended by BGBI. I Nr. 98/2022, §3 (1.1) § 5.

520 See: Vereinbarung zwischen dem Bund, den Lindern und den Gemeinden iiber
einen Konsultationsmechanismus und einen kiinftigen Stabilitdtspakt der Gebiets-
korperschaften.

521 Bundesministeriengesetz 1986, §7 (1); For the appropriate requirement, see the
statement of the CPRD Committee in: Concluding observations on the initial
report of Argentina, Para. 51; See also the appropriate suggestion in: OHCHR et al.,
2007: 94.

522 Bundesministeriengesetz 1986, §3 (1.4).

523 From the BMSGFK structural plan it is not visible that Section IV department 1 acts
as the FP of the CPRD. Retrieved from: https://www.sozialministerium.at/Ministeri
um/Organisation.html (Last accessed on 01.07.2022).

524 First-level-interview AT/A 1, on 27.04.2016, Q. 8.

525 First-level-interview AT/A 1, on 27.04.2016, Q. 8.

526 BBG, §13f (2).

527 Initial Report of Austria, Para. 357.

528 First-level-interview AT/A 1, on 27.04.2016, Q. 7; See also BBG, §8 (1) and §9.

529 BBG, §9.

140

(o) ENR


https://www.sozialministerium.at/Ministerium/Organisation.html
https://www.sozialministerium.at/Ministerium/Organisation.html
https://doi.org/10.5771/9783748941651-125
https://www.nomos-elibrary.de/agb

1 Structure of states and their constitutional organs

The Advisory Board is chaired by the minister or an officer of the BMSGFK
and convenes once or twice a year.5?

The federal Advisory Board members do not get remunerated but their
travel and subsistence expenses for attending the meetings of the Advisory
Board and its committees is reimbursed.>®' Disability-related costs e.g.,
personal assistant or sign/easy-to-read-language interpretation, however, is
not envisaged by the law establishing the Advisory Board.

In addition to the Disability Advisory Board, the BMSGFK established
a support group (Begleitgruppe) for the National Action Plan 2012-2020,
where all the Federal Ministries, provinces and disability-rights organiza-
tions meet.>*? The support group convenes two to three times a year.>3

1.2.2 Lander-level constitutional organs

Similar to the federation, every Austrian province has its own Consti-
tution, Parliament and Government and is led by a provincial Gov-
ernor (Landeshauptmann). Each province is accorded with its legislative
power,>* the arrangement of which is, by and large, similar to the federal
legislative processes. For instance, the provincial governments also accept
views of various non-governmental organizations and state organs,>® in-
cluding Federal Ministries and local governments that are integrated into
the state structure of Austria as the third and with it the lowest administrat-
ive level after the federal and provincial governments.33

In matters within the indirect federal administration, the Governor is
bound by instructions from the federal government and individual federal
ministers>?” and for executing the implementation of such instructions, the
Governor is obligated to apply the powers available to him in his capacity
as a functionary of the province’s autonomous sphere of competence.>3

530 First-level-interview AT/A 1, on 27.04.2016, Q. 7; see also BBG, §9 (2) and §12 (1).

531 BBG, §9 (5) and §l1 (2).

532 First-level-interview AT/A 1, on 27.04.2016, Q. 7.

533 Ibid.

534 B-VG, Art. 95; Dachs, 2003.

535 Vereinbarung zwischen dem Bund, den Landern und den Gemeinden iiber einen
Konsultationsmechanismus und einen kiinftigen Stabilitatspakt der Gebietskorper-
schaften, Art.1(2).

536 Pelinka, 1977: 184.

537 Fallend, 2005.

538 B-VG, Art. 103 (1).
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Moreover, the federation is, in the case of implementation of state Treaties,
entitled to supervision also in such matters as belong to the provinces
own sphere of competence.”® Notwithstanding the narrow scope of action,
provinces can, although with informal negotiation instruments e.g., Confe-
rence of Heads of Provincial Governments (Landeshauptleutekonferenz)
influence the national decision-making processes as it is dominated by the
party-politics.>40

1.2.2.1 Lander-level Focal Points and Coordination Mechanisms

In accordance with the Initial Report of Austria, the nine provincial
branches of the federal Social Offices have been appointed as FPs.>*! Never-
theless, the examination of Lander-level FPs could not verify this statement.
In particular, it became clear that the subordinate unit of the Office of
Social Affairs has been appointed as a CM, but there is no FP for the CPRD
as such:>#2 "With us, the FP are all the departments that deal with the topic,
they network with each other">*3 To this end, after the ratification of the
CPRD, Tyrol has only appointed a CM for the CPRD, which is located in
the Department of Social Affairs.>44

The Lander-level FPs/CMs are, similar to federal FP, under-financed.
For Instance, the TyroleanDepartment of Social Affairs, which is assigned
as a CM for the CPRD gets financial resources for various disability-related
activities.>*> At the same time, however, "it does not have enough staff for
carrying out its responsibilities">46

539 B-VG, Art. 16 (5).

540 Rosner, 2000; Erk, 2004; Bufijager, 2007.

541 Initial Report of Austria, Para 357.

542 First-level-interview AT/B-T 1, on 26.10.2015, Qs. 4, 7, 8, 9 and 10; third-level-inter-
view AT/B-T 2, on 27.10.2015, Q. 6.

543 Second-level-interview AT/B-T 1, on 30.10.2015, Q. 14: The original reads as follows:
"Bei uns sind die Anlaufstellen aller Fachabteilungen, die mit dem Thema zu tun
haben, die sind untereinander vernetzt".

544 Geschiftseinteilung des Amtes der Tiroler Landesregierung, as amended by LGBL
Nr.126/2020, §1 (Gruppe Gesellschaft, Gesundheit und Soziales- Abteilung Sozia-
les).

545 First-level-interview AT/B-T 1, on 26.10.2015, Q. 8.

546 Second-level-interview AT/B-T 1, on 30.10.2015, Q. 14.
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With the adoption of the Tyrolean Participation Act (Tiroler Teilhabege-
setz),>4” Tyrol also established a Participation Council (Teilhabebeirat).>8
It is composed of a number of state bodies and non-governmental actors,
as well as the "users" representatives®®® and is charged with the task of
consulting the provincial government in matters concerning DPs, but there
is no mentioning about the CPRD.>>°

Members of the Participation Council do not get remunerated, but dis-
ability-related assistance costs can be refunded.>!

Thus, the Austrian FPs/CMs have not been equipped with adequate
human and financial resources as it is recommended by the Handbook
for Parliamentarians on the CPRD.>2 Besides, they did not get CPRD-relat-
ed training or consultancy,>>® which would ensure the needed structural
revision for overseeing the implementation of the CPRD.>* This, in consid-
ering the number of Federal Ministries, 9 provinces and their executive
bodies, as well as municipalities and relevant interest groups, limit the
FPs/CMs of Austria in their mandate® to coordinate the implementation
of the Convention at all levels and in all sectors of governments.>¢ A
vivid example for limitation caused by inadequate resources is the National
Action Plan, which has been developed by the FP, but it has not been
allocated financial means to implement the aims stipulated thereof.>>” Tyrol
did not even develop an action plan as of June 2022.

547 LGBL Nr. 32/2018.

548 Tbid. §47 (1).

549 Tbid., §47 (2).

550 Ibid., §47.

551 Tiroler Teilhabegesetz. §47 (9).

552 OHCHRetal., 2007: 94.

553 First-level-interview AT/A 1, on 27.04.2016, Q. 13; To question if the responsible
bodies received CPRD Training, the representative of the TyroleanGovernment
gave a positive answer (First-level-interview AT/B-T 1, on 26.10.2015, Q. 13), but the
interviewee can neither bring an example nor could the entire interview content
and examination of CPRD implementation processes be seen as confirmation of
this statement.

554 OHCHRetal, 2007, P. 94.

555 Huber/Shipan/Pfahler, 2001; Mills/Selin, 2017; Quirk/Bendix/Bachtiger, 2018.

556 CPRD Committee, Concluding observations on the initial report of the UK, Para.
68.

557 First-level-interview AT/A 1, on 27.04.2016.
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1.3 Kingdom of Denmark

Denmark is a unitary parliamentary constitutional Monarchy>>® and main-
tains an inclusive social-democratic Nordic welfare system.>> It is based
on the principle of tripartition of power, whereby the legislative power
is vested in the government and parliament. Nevertheless, the majority
of laws are initiated by ministers>®® who are responsible for the conduct
of government, including conclusion and implementation of International
Treaties,>®! and based on the principle of negative parliamentarism, which
means that ministers might be forced to resign by passing the vote of no
confidence with a simple majority of MPs.>®2 Most often, however, it leads
to toleration of the executive branch, which, since early 1980s is composed
of minority multi-party governments. For example, right-wing populist
Danish People's Party (Dansk Folkeparti), which actually received more
votes than the liberals, and tolerated the center-right minority government
led by the liberals (Venstre) since the 2015 election. The high price for this
was that it always had a significant and very direct influence on the politics
of government without having any formal government responsibility.>63

1.3.1 Structure and resources of Danish Focal Point and Coordination
Mechanism

The organization of the Danish government is based on the principle
of ministerial governance, with ministries headed by the minister who is
accorded with the ultimate formal authority.>** Similar to Germany and
Austria, Danish ministries are structured into departments (departmental)
and units as the lowest level of ministries, as well as various agencies
(styrelser and institutioner) with different legal status.>®>

As of 2020, Denmark had 19 ministries, including the Ministry of Chil-
dren and Education, the Ministry of Higher Education and Science, as
well as the Ministry of Social Affairs and the Interior. The latter has been

558 Danish Constitution, Sections 2, 3, 69 — 74.

559 Kautto 2010; Greve, 2019.

560 Damgaard, 1994.

561 Harhoff, 1996: 151 - 182.

562 Danish Constitution, Sections 13 and 15. See also Nannestad, 2009: 76.
563 Horn, 2019.

564 Gren/Salomonsen, 2020.

565 Thiel, 2012: 20.

144

(o) ENR


https://doi.org/10.5771/9783748941651-125
https://www.nomos-elibrary.de/agb

1 Structure of states and their constitutional organs

designated as the FP with coordination functions®® in accordance with the
recommendations of the Handbook for Parliamentarians.>” With this, the
Danish government secured the equal horizontal rank of the FP within
the government, but this does not mean that the enforcement power of
the FP has been strengthened, since agreements around a policy field
within minority and coalition governments,**® require intense horizontal
coordination between the coalition partners within the government as well
as coordination between the government and its supporting parties.>®
Moreover, the principle of ministerial governance de jure grants substantial
autonomy to the individual ministers of the Danish government, but the
close alignment of the Ministry of Finance and the Prime Minister and his
office de facto limit the policy autonomy granted formally to ministers indi-
vidually and as the members of government.’”? Against this background,
government committees, especially the Coordination Committee chaired
by the Prime Minister and the Economic Committee chaired by the Minis-
ter of Finance became the most important policy-coordination tool. Com-
mittees under the chairmanship of other ministers, apparently, have lesser
weight. For instance, Denmark appointed the Interministerial Committee
of civil servants on disability matters chaired by the Minister of Social
Affairs and the Interior as the policy coordination mechanism within the
central government and between the civil society and the central govern-
ment.>”! However, in studying the CPRD implementation in Denmark and
in reviewing the Second and Third Report of Denmark, it becomes clear
that on the one hand, the multi-sectoral recommendations of the CPRD
Committee, especially in policy fields of accessibility, primary and second-
ary education made in the concluding observation on Denmark have been

566 Bl194 Forslag til Folketingsbeslutning vedrorende Danmarks Ratifikation af FN’s
Handicapkonvention af 13. december 2006 om Rettigheder for Personer med Han-
dicap; Initial Report of Denmark, Para 380 and 38l; Personal Communication
with the Ministry of Social Affairs and the Interior on 05.02.2020 (it should be
mentioned that the Request for an interview has been refused by the Ministry of
Social Affairs and the Interior in December 2015).

567 OHCHR et al., 2007: 94.

568 Christensen, 2006; Hansen, 2020.

569 Howard/Salomonsen, 2020.

570 Rhodes/Salomonsen, 2018: 6.

571 B194 Forslag til Folketingsbeslutning vedrorende Danmarks Ratifikation af FN’s
Handicapkonvention af 13. december 2006 om Rettigheder for Personer med Han-
dicap; Initial Report of Denmark, Para 381; Personal Communication with the
Ministry of Social Affairs and the Interior on 05.02.2020.
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addressed either to an unsatisfactory degree or have not been considered at
all. On the other hand, the interviews with Danish DPOs revealed that the
Interministerial Committee did not assume its responsibility as a mediator
between the central government and the civil society.>”?

Besides, the fact that the FP addresses only the central government,>”?
weakens its coordination power as the municipalities have a critical im-
portance for the implementation of the CPRD due to their high level
of local autonomy,*”* especially in the field of education and fiscal decent-
ralization.”” Instead, the Ministry of Finance plays a decisive role in co-
ordinating and controlling the municipalities as their spending is regulated
through negotiated agreements between the Ministry of Finance and local
government of Denmark.5’¢ To this end, it might be assumed that the
Danish FP and its CM are not of a sufficient high institutional rank
to effectively carry out their duties as a mechanism for facilitating and
coordinating matters relating to the implementation of the Convention at
all levels and in all sectors of government as it is required by the CPRD
Committee.”””

The organization chart>® of the Ministry of Social Affairs makes it clear
that there is no separate unit in the ministry in charge of tasks under the
CPRD. The explanation to the Ratification Law of the CPRD, where the
government stated that the CPRD ratification will have no administrative
consequences for the central government confirms this.””® Accordingly, the

572 See chapter VI.

573 According to explanation to the ratification law of the CPRD, the CPRD ratification
will have no administrative consequences for the State, municipalities and regions
(B194 Forslag til Folketingsbeslutning vedrorende Danmarks Ratifikation af FN’s
Handicapkonvention af 13. december 2006 om Rettigheder for Personer med Han-
dicap).

574 Ladner et al. 2016; Initial Report of Denmark, Paras. 9 - 12; Draft Combined second
and third periodic reports of Denmark, Paras. 16, 17; Supreme Court case 52/2010
(dom af 18-10-2011).

575 Ivanyna/Shah, 2014; Rodden, 2004.

576 Sorensen, 2014.

577 CPRD Committee, Concluding observations on the initial report of Argentina,
Para. 51.

578 The organization chart that is inaccessible, can be found at: https://english.sm.dk/t
he-ministry (Last accessed on 01.07.2022).

579 Bl194 Forslag til Folketingsbeslutning vedrorende Danmarks Ratifikation af FN’s
Handicapkonvention af 13. december 2006 om Rettigheder for Personer med Han-
dicap.
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2. Division of Legislative and Executive Competencies

FP has not been given additional human and financial resources,*8° which
jeopardized not only its capability to undertake CPRD coordination at the
horizontal and vertical levels of government but also led to disregard of its
responsibility®! to oversee the promotion of awareness-raising.58?

2. Division of Legislative and Executive Competencies
2.1 Federal Republic of Germany

Germany divides its legislative and executive duties between the federation,
federal states and municipalities. As a result, the German Constitution
distinguishes between two types of division of legislative powers — exclus-
ive legislative (ausschliefSliche Gesetzgebung) and concurrent legislative
(konkurrierende Gesetzgebung) competencies of federation and federal
states.

2.1.1 Exclusive legislative competencies

The list of responsibilities that fall under the exclusive legislative powers of
federation is not that large: these are, for example, statistics for federal pur-
poses and foreign affairs, including political and economic representation
with regard to other countries, in particular the conclusion of International
Treaties.®®® In line with Para. 3 of the 1957 Lindau Agreement between
the federation and federal states, this applies also in cases where the state
treaty falls also under the exclusive legislative powers of federal states. Most
particularly, it has been agreed that: "in concluding state Treaties which,
in the opinion of the federal states, affect their exclusive competences and
are not covered by federal competence, especially in the case of cultural
agreements, the procedure is as follows:

580 In the personal communication on February 5, 2020 with the Ministry of Social
Affairs and the Interior, the direct question if the FP has been provided with human
and financial resources, has been left unanswered.

581 OHCHRetal., 2007, 95.

582 See the answers of the government in the Initial Report of Denmark, Paras. 48 —
52. For the criticism see DIHR, 2014, 19 and DPOD, 2013, Para 8.2; The answers
in Combined second and third periodic reports of Denmark put the responsibility
of awareness-raising on the Danish Disability Council, which in fact is the part of
Monitoring Framework, Paras. 51-54.

583 GG, Arts. 73 and 32 (1; See also Fastenrath, 1986: 120 f.
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If state Treaties envisage obligations in areas of the exclusive competences
of the Federation or federal states, the consent of the federal states should
be obtained. This consent should be given before the obligation becomes
binding under International Law. If the federal government submits such a
treaty to the Bundesrat in accordance with Art. 59, Para. 2 of the Basic Law,
it will at least simultaneously, request the federal states to give their consent.

In the case of the Treaties referred to in paragraph 1 sentence 1, the
federal states should be involved in the preparations of the conclusion as
early as possible, in any case in good time before the final treaty text has
been decided upon'.3* For instance, before ratifying the CPRD, the govern-
ment of Hesse has been asked and "gave its consent">® the representative of
the Thuringian government, instead, stated that they "... did not give such a
consent">%¢ However, in considering the consent of the Federal Council,>%”
this statement cannot be perceived as valid. After approval of the treaty
by the Bundesrat and its adoption by the Bundestag, the federal states
should, based on the principle of federal loyalty, adapt the respective state
laws to the requirements of the ratified treaty.>s® Only a number of federal
laws are implemented by the federation directly.®®® The implementation
of the rest, and with it almost all the disability-related federal laws, includ-
ing the CPRD are transferred to the federal states, which decide on the
establishment of the requisite authorities and regulate their administrative
procedures.®® They might also deviate from the administrative procedures
established by a federal law.>! Nevertheless, in exceptional cases, owing to
a special need for uniform federal legislation, the federation may regulate

584 See also GG, Art. 32 (2).

585 First-level-interview DE/B-H 1, on 14.01.2016, Q. 1. The original reads as follows:
"Das Hessische Kabinett hat in 2008, also vor in Kraft treten, der Behinderten-
rechtskonvention in Deutschland, der Behindertenrechtskonvention, als solche zu-
gestimmt. Also im Vorfeld des Bundesgesetzes hat bereits das Hessische Kabinett
der UNBRK zugestimmt.’

586 First-level-interview DE/B-T 2, on 23.05.2018, Q. 1. The original reads as follows:
"Selbst Thiiringen hat nicht ratifiziert. Klar, wir sind ja nur ein Bundesland der
Bundesrepublik. Wir haben nicht zugestimmt, kein Land, kein Bundesland muss
zustimmen, das ist so in Deutschland.'

587 Bundesrat Drucksache 760/08 (Beschluss).

588 Kaiser, 1957/58, 526 ff.; Heckt, 1958, 445; Maunz/Diirig, 2014, Art.32 Rn70 and
Art. 59 Rn 185; Dreher, 1969.

589 GG, Arts. 87 - 90.

590 GG, Arts. 83 - 85.

591 GG, Art. 84 (1) Sentence 2.
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the administrative procedure with no possibility of separate federal states
legislation.>? If the federal states implement federal laws on behalf of the
federation, the federal state authorities shall be subject to instructions from
the competent highest federal authorities and might be required to submit
implementation status reports.>*?

The traditional fields of exclusive legislative powers of federal states
have been, for example, the school and educational affairs, cultural issues,
police and municipal law,>* as well as matters that have not been expressly
bestowed on the federation for legislation and execution®” e.g., building
and construction law. As a result of the Federalism Reform I, the legislative
competencies of the federal states have been, explicitly, expanded to e.g.,
university, care facilities and housing construction legislation.>¢

2.1.2 Concurrent legislative competencies

A large number of legislative fields, including Civil Law, judicial procee-
dings, public welfare, regulation of training grants and the promotion of
scientific research, as well as university admission and university degrees
fall under the concurrent legislative competencies, where the federal states
have the power to legislate as long as and to the extent that the federal
government has not made use of its legislative competences.”” In fact, the
federation has applied its legislative rights extensively by adopting frame-
work laws that had to ensure the "equivalent living conditions" across the
state. This, however, has been viewed as critical by the Federal Constitutio-
nal Court.>® Accordingly, the extensive right of the federation to adopt
framework laws under Art. 75 GG has been abolished with the introduction
of the Federalism Reform I. Instead, the federation was allowed to legislate
on the basis of "equivalent living conditions or the preservation of the unity
of rights and economy" in selected policy fields, including regulations on
training grants and the promotion of scientific research,>*® as well as public

592 GG, Art.84 (1) Sentence 4; See also BeckOK Grundgesetz/Suerbaum, 41. Ed.
15.5.2019, GG Art. 84 Rn. 1-66.

593 GG, Art. 85 (3 and 4).

594 Kilper/Lhotta, 1996: 102.

595 GG, Arts. 30 and 70 (1).

596 Leunig/Pock, 2010; Huber/Uhle, 2014.

597 GG, Art.72 (1).

598 E.g., BVerfG 2 BvF 2/02, am 27.07.2004.

599 Huber, 2014a; see also Miinch, 2018.
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welfare.®00 However, federal states have got a right to enact laws at variance
with laws adopted by the federation in these policy fields.®*! In these cases,
the federal states adopt implementation laws (Ausfithrungsgesetz) to federal
laws as it is the case, for example, with the Federal Participation Law
(BTHG).%9 In enacting deviating laws, the federal states are bound by
constitutional, international and European Law provisions as much as the
federation.®03

The structure and field of responsibilities of municipalities are regu-
lated by the municipal constitutions of the federal states,®** which are of
a statutory character and adhere to fundamental rights guaranteed by
the respective federal state constitution and the Basic Law. They have a
two-type function in the political system of Germany. On the one hand,
they carry out tasks falling under their own area of responsibilities, which
are in principle unlimited.®> On the other hand, the municipalities, in
line with German tradition, administer the tasks delegated by the federal
and federal states governments.®% A large number of their own area of re-
sponsibilities,®?” belong, among other areas, schools, social security, health,
public facilities, transport, construction and housing, including building
schools.%%® In carrying out their responsibilities, the municipalities are un-
der the supervision of their state government®®® and dependent on the
financial means provided by the federation and federal states.®' Therefore,

600 GG, Art.72 (2).

601 Regardless of the right to adopt deviating regulations given to the federal states
under the Art.72 Para. 3GG, a deviation of the federal states remains excluded
for certain parts- non-deviant cores (abweichungsfeste Kerne), see: Explanation to
Draft law (Begriindung zum Gesetzentwurf ), BT-Drs. 16/813; see also Huber, 2014b.

602 See below.

603 Explanation to the draft law (Begriindung zum Gesetzentwurf ), BT-Drs. 16/813.

604 Hessische Verfassung, Arts. 137 and 138; TH Verf, Arts. 91 — 95; see also Notha-
cker/DAntonio 2016; Kraft-Zorcher, 2018; NafSimacher, 2007.

605 According to the Federal Constitutional Court (BVerfGE 79, 127, 146) the municipa-
lities can "take care of all matters of the local community that have not already
been assigned to other public administration bodies by law without a special title
("universality" of the municipality's sphere of activity)"

606 E.g., HGO, as amended on 11.12.2020 by GVBL. S. 915, §4; ThiirKO, as amended on
17.02.2022 by GVBL. 87, § 3.

607 E.g., ThiirKO, §2 (2).

608 See for example the Budget of the capital city of Hess (Haushaltsplan 2020/2021
der Landeshauptstadt Wiesbaden) and the capital city of Thuringia (Haushaltsplan
2019/2020 der Landeshauptstadt Erfurt).

609 Verf HE, Art. 37 (3); ThiirVerf, Art. 94; Meyer, 1996; Huber, 1996.

610 GG, Art.91e (2); Verf HE, Art. 37 (5 and 6); ThurVerf, Art. 93.
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it is not surprising that the municipalities took rather a critical stance regar-
ding the feasibility and in particular, financial viability of the full inclusion
in the field of education.®!! For instance, according to the Hessian State
representative,, even if the federal states adjust school laws to the CPRD
by stipulating a general right to school for all children with disabilities in
mainstream schools as it is in Hesse and Thuringia, "it does not realize
every child's right of being enrolled in mainstream school because at the
administrative level, the school commissions apply it in accordance with
structural and financial features of the schools..."¢? Accordingly, instead
of implementing the individual right of each disabled child to enrolment
at the mainstream school, the State government of Hesse, for example,
wants to "create enough schools within a reasonable radius so that children
with disabilities do not have to travel far and at least not have to attend
special schools, but at the moment it cannot guarantee that every disabled
child can attend the school of its choice whenever the child wants it.
This situation is true for many other federal states, which adapted their
school laws and stipulated a general right to school for all children with
disabilities in mainstream schools. But the reality, of course, often lags far
behind",®® especially in eastern federal states, such as Thuringia, which

611 E.g., Deutscher Stadtetag (2012); Hofling (2012); Thiiringer Landkreistag — Land-
kreisversammlung (2013).

612 First-level-interview DE/B-H 1, on 14.01.2016, Q. 4. The original reads as follows:
"Rechtlich, das ist der dritte Fragepunkt. Das Hessische Ministerium hat fiir das
Hessische Schulgesetzt dies beziiglich geandert, dass es ein generelles Recht auf
Beschulung aller Kinder mit Behinderung in Regelschulen gibt. Das ist so festge-
schrieben. ... Im Vollzug ist auch diese Umsetzung der rechtlichen Regelungen fiihrt
nicht in dem Fall dazu, dass jedes Kind in Regelschule eingeschult wird, weil die-
se rechtliche Regelung, dieser generelle Anspruch vorbehaltlich, entsprechend der
strukturelle und finanzielle Ausstattungsmerkmalen in den Schulen sich vorzieht.
Das heifit in dem Moment, wo eine Beschulung an eine Schule zumindest auf
Grund der Schulkommission deswegen nicht moglich ist, weil bestimmte Vorrite
noch nicht da sind, werden diese Kinder gegebenenfalls auch nicht alle an alle
Regelschulen eingeschult. Ich will das nur in dem Kontrast sagen, ohne dass den
Bundesministerium Schaden einzurichten..."

613 First-level-interview DE/B-H 1 on 14.01.2016, Q. 4. The original reads as follows:
"Das was wir hier in Hessen haben, haben wir in vielen anderen Bundesldndern
auch. Viele andere Lander haben ihre Schulgesetze angepasst bei diesen generellen
Grundsétzlichen Rechtsanspruch festgeschrieben. Aber die Realitét hinten natiirlich
héufig bleibt deutlich hinterher... Es gibt die eine Fraktion, die sagt: das muss daraus
resultieren, dass jedes, und ich sage das jetzt auch in diese Form: Jedes Kind mit
Behinderung an jede Schule, zu jeden Zeitpunkt an jeden Ort in Hessen beschult
werden kann. Das hief3, aber in der Konsequenz, dass wir in einzelnen Bereichen,
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finds that: "the radical abolition of support centers and special schools
is not the way..." because the current schools do not have the necessary
technical, spatial and personal equipment for being capable of providing
simultaneous schooling for children with disabilities i.e., those with severe
intellectual disabilities" 6!

2.2 Federal Republic of Austria

Due to the extensive legislative and executive powers of federation and
highly limited competences of Léander, Austria is often perceived as a
Unitarian federal state or a federal state with centralistic traits®®. It di-
vides its legislative and executive duties between the federation, Lander
and municipalities. According to this division, the Austrian Constitution
distinguishes between four types of division of powers:*!¢ Legislative and
executive powers of the Federation®” including foreign affairs e.g. political
and economic representation with regard to other countries,