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Preface

It was a brief letter that ultimately led to this book: Germany’s report to
the Security Council about its contributions to fighting ISIS in Syria. The
masterful ambiguity of the letter intrigued me to explore the legal grey area
in which interstate assistance often operates. The manuscript essentially
developed during my time at the Institute for International Peace and
Security Law at University of Cologne and at the University of Oxford. I
defended it as doctoral dissertation at the Faculty of Law of the University
of Cologne in November 2022. The present book is a revised and updated
version of my dissertation. It takes into account State practice and literature
up to March 2023, including practice relating to the ongoing war triggered
by the Russian aggression against Ukraine.

A book on assistance, how could it be different, could not have been fin-
ished without the support of many. Hence, first and foremost, I would like
to extend my sincere gratitude to Professor Claus Kref3, who exemplifies
why in Germany a doctoral supervisor is called “Doktorvater” (doctoral
father). Claus has been a “Doktorvater” to me in a literal meaning, caring
about my academic and personal well-being. I would also like to thank
Professor Stefan Hobe as the second examiner of my thesis for reviewing
my work so swiftly.

I am grateful for having been able to think, research, and write in
extraordinarily stimulating and supportive environments. I would like to
especially thank Professor Catherine Redgwell, Professor Dapo Akande,
Professor Miles Jackson, and Professor Antonios Tzanakopoulos for their
hospitality and for fully integrating me into the vibrant and inspiring PIL
group during my two-year academic stay in Oxford. Also, I owe thanks
to the Bodleian law library staff, who guided me through the thicket of
the archives of United Nations Official Papers. Similarly, I am particularly
grateful to have been a fortunate member of the Institute of International
Peace and Security Law in Cologne. The institute has always been my
academic family and home base. On that note, I wish to thank all my
(academic) companions and friends who accompanied me on this journey,
emotionally or intellectually. Treading this path together has decisively
shaped the book. Each and every conversation about assistance helped me
to better understand my questions, my thoughts, and eventually my book

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Preface

project. Paula Fischer, Josef Weinzierl, and my brother Malte Nufiberger,
who were the first to take on my full manuscript, deserve special mention
here.

I am grateful to the German Academic Scholarship Foundation that
generously supported my doctoral studies and my research stay in Oxford;
to the German Academic Exchange Service (DAAD) for also supporting
my academic visit to Oxford; and to the Institute for International Peace
and Security Law as well as the Niedersachsen Consortium for generously
funding the publication and enabling me to share my book with all, open
access.

Last but not least, I would also like to say ‘thank you’ to my family -
especially Angelika and Stephan, my parents, whose contributions by their
very nature could not but be described inadequately, yet in any case have
been at any time pivotal. Finally, a great and heartfelt ‘merci infiniment
to my wife, Anne-Marie, who personifies loving, boundless, patient, assur-
ing, and enabling assistance that cannot be properly put into words but
certainly makes her an ‘accomplice’ in whatever I do.

Berlin, March 2023
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the Principle of Refraining from the Use of Force in International

Relations

United Nations General Assembly Resolution 3314 (XXIX) of 14
December 1974, Definition of Aggression

alternative
Associated Press
Application Number

Articles on the Responsibility of International Organizations, in
Yearbook of the International Law Commission, 2011, vol. II, Part
Two, as it appears in the annex to General Assembly resolution
66/100 of 27 February 2012

Articles on the Responsibility of States for Internationally Wrongful
Acts, Yearbook of the International Law Commission, 2001, vol

IT (Part Two), as it appears in the annex to General Assembly
resolution 56/83 of 12 December 2001, and corrected by document
A/56/49(Vol. I1)/Corr.4.

Association of Southeast Asian Nations

Arms Trade Treaty, adopted by United Nations General Assembly
Resolution 67/234B of 2 April 2013, entered into force 24 December
2014, 3013 UNTS 152373

African Union

Bundestagsdrucksache
Bundesverfassungsgericht

Entscheidungen des Bundesverfassungsgerichts
Bundesverwaltungsgericht

Entscheidungen des Bundesverwaltungsgerichts

Solemn Declaration on a Common African Defense and Security
Policy (27-28 February 2004)

Islamic State of Iraq and the Levant
Debate
Department of State Bulletin

25

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Selected Abbreviations

DW
ECHR
ECOWAS
ECtHR
ed

edn

eds

EU

FAZ

Friendly
Relations
Declaration

FT
GCC
HC

HL

ia.
IBTimes
ICC
ICCPR

ICG
ICJ
ICRC
ICTY
IHL
ILC

ILC ARS
Commentary

ILCYB
ILDC
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Deutsche Welle

European Convention of Human Rights
Economic Community of West African States
European Court of Human Rights

Editor

edition

Editors

European Union

Frankfurter Allgemeine Zeitung

United Nations General Assembly Resolution 2625 (XXV) of 24
October 1970, Declaration on Principles of International Law con-
cerning Friendly Relations and Cooperation among States in ac-
cordance with the Charter of the United Nations

Financial Times

Gulf Cooperation Council
House of Commons

House of Lords

inter alia

International Business Times
International Criminal Court

International Covenant on Civil and Political Rights, adopted and
opened for signature, ratification and accession by United Nations
General Assembly resolution 2200A (XXI) of 16 December 1966,
entered into force 23 March 1976, 999 UNTS 171

International Crisis Group

International Court of Justice

International Committee of the Red Cross
International Criminal Tribunal of the Yugoslavia
International Humanitarian Law

International Law Commission

Responsibility of States for Internationally Wrongful Acts, General
Commentary, as it appears in Yearbook of the International Law
Commission, 2001 vol I Part Two as corrected, pages 31-143

Yearbook of the International Law Commission

International Law in Domestic Courts
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ILM
IRNA
ISIL
ISIS
KUNA
LNTS
LoN
LoNC
NAM
NATO

NYT
OAS
OSCE
OIC
OoVG
para
RFERL
SIPRI
SOFA
Sz
TIAS
UN
UNC
UNCIO

UNGA
UNRIAA
UNSC
UNSG
UNTS
UNYB
UST

Selected Abbreviations

International Legal Materials

Islamic Republic News Agency

Islamic State of Iraq and the Levant

Islamic State of Iraq and the Levant

Kuwait News Agency

League of Nations Treaty Series

League of Nations

Covenant of the League of Nations
Non-Aligned Movement

North Atlantic Treaty Organization
Number

New York Times

Organization of American States
Organization for Security and Co-Operation in Europe
Organisation of Islamic Cooperation
Oberverwaltungsgericht

paragraph

Radio Free Europe Radio Liberty
Stockholm International Peace Research Institute
Status of Force Agreement

Stiddeutsche Zeitung

Treaties and Other International Acts Series
United Nations

Charter of the United Nations

Documents of the United Nations Conference on International
Organization

United Nations General Assembly

Reports of International Arbitration Awards
United Nations Security Council

United Nations Secretary General

United Nations Treaty Series

Yearbook of the United Nations

United States Treaties and Other International Agreements
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Selected Abbreviations

VCLT Vienna Convention on the Law of Treaties, done on 23 May 1969,
entered into force on 27 January 1980, 1155 UNTS 331

VG Verwaltungsgericht

vol volume

WaPo Washington Post

WSJ Wall Street Journal

Symbols without specific designation are United Nations documents. For the abbre-
viations used, see the Dag Hammarskjold United Nations Library guide on ‘UN
Document Symbols’ available at: https://research.un.org/en/docs/symbols.
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Chapter 1 Interstate Assistance to the Use of Force — The
Framework of the Book

“We must be the great arsenal of democracy”,! Franklin D Roosevelt an-
nounced on December 29, 1940, at a time when National Socialist Germany
had occupied much of Europe and the United Kingdom was increasingly
under pressure from the Germans. Winston Churchill proclaimed: “Give
us the tools, and we will finish the job.”> Soon thereafter, what had been a
figurative slogan became reality. The US launched the Lend-Lease program.
It still kept clear of the actual fighting. But it was supplying substantial
military aid to allied States fighting National Socialist Germany. It literally
became the ‘arsenal’ of States defending democracy against National So-
cialist Germany. Josef Stalin later noted at a dinner in Tehran “[w]ithout
American production, the United Nations could never have won the war”?
46 years later, in 1986, the United States conducted airstrikes against
Libya in an operation that has been described as the “longest and most
demanding combat mission” in US military history.* The reason: European
and regional States had denied their support, neither allowing American
aircraft overflight nor refueling. In 2019, a German court determined that
American drone strikes in Yemen are only made possible due to the use of
a relay station based in Ramstein, Germany.> Recently, the involvement of
third States in the Ukraine conflict defines the ongoing war.

Interstate assistance to use of force matters. These four examples are no
exception. In fact, it is rare for States to use force in their international
relations without assistance from another State. In view of a use of force,
States cooperate. States provide each other with security assistance, long
before they resort to force, by training soldiers, exporting arms, or joining

1 Franklin Delano Roosevelt, 'Fireside Chat on National Security. White House, Wash-
ington, D.C. December 29, 1940' in Samuel Irving Rosenman (ed), The Public Papers
and Addresses of Franklin D. Roosevelt (1941) 643.

2 Winston S Churchill, 'Give us the Tools and We Will Finish the Job: A Broadcast
Address February 9, 1941' in Charles Eade (ed), The Unrelenting Struggle: War Speeches,
vol IT (1942).

3 'One War Won, Time Magazine (13 December 1943) http://content.time.com/time/sub
scriber/article/0,33009,791211,00.html.

4 Walter ] Boyne, 'El Dorado Canyon, 82(3) Airforce Magazine (March 1999).

5 OVG fiir das Land Nordrhein-Westfalen, 4 A 1361/15, judgment (19 March 2019), juris.
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Chapter 1 Rules Governing Interstate Assistance to the Use of Force

military alliances. States aid and assist each other in concrete cases. States
conduct their military operations on a joint and coalition basis. Some
States engage in hostilities. Most other contributing States will be involved
to a different extent, by providing military bases and essential facilities,
permitting transit or overflight, refueling strikes, sharing intelligence and
reconnaissance information or providing advice. Other States will merely
continue ‘normal’ trade relations with the State using force, thereby deliver-
ing war-essential resources or maintaining the State’s economy necessary to
shoulder the use of force. All of this is a truism, which is widely treated as
such.

The present book is dedicated to this truism. It seeks answers in in-
ternational practice to the question of whether, and if so, under which
circumstances, a State’s assistance short of force to another State that uses
force runs afoul of international legal norms, in particular the specific rules
of the ius contra bellum under the United Nations Charter. What are the
rules applying to a State that decides to literally be an “arsenal” for other
States? What legal framework applies to more remote acts of assistance like
granting overflight rights or continuing trade relations?

In times of a post-Westphalian order, where non-State actors increasingly
dominate also questions of ius contra bellum, cyber wars are looming, and
artificial intelligence is entering the stage, it may appear anachronistic to
dedicate a book to interstate assistance. It is not. Interstate assistance has
been and continues to be decisive for almost any use of force in the inter-
national relations of States (I). In fact, it is submitted that the regulation
of interstate assistance to a use of force may play an important role in
enhancing the effectiveness of the cornerstone of international law: the
prohibition to use force.

This chapter demarcates the framework of the analysis. After defining
the factual scope of the analysis, i.e. ‘interstate assistance to a use of force’
(IL.A), the normative regime to be analyzed will be defined (ILB). Then,
the research question and the ensuing analysis will be further outlined
(I11).
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I The importance and relevance to assess interstate assistance to a use of force

I. The importance and relevance to assess interstate assistance to a use of
force

Whenever States use force in their international relations — whether they
defend themselves against an armed attack, fight terrorism, rescue nationals
abroad, act upon the authorization of the Security Council, seek to prevent
a genocide, or intervene upon the invitation of a contested government in a
civil war situation - interstate assistance is a common defining feature with
significant impact.® But, most assisting States rarely directly participate
in the hostilities. Instead, their contributions commonly remain short of
armed force.

In the sovereignty-centered world order, interstate assistance naturally
is an essential component of any global military operation. To use force,
States (must) rely on assistance. Only a few States in specific operations can
realize the old ideal of self-sufficient troops. States resorting to armed force
are widely dependent on territorial assistance, even if it is just transit rights.
Also, they may hardly handle the logistics of war alone. Many if not most
States depend on external supplies for their defense. In fact, only disputes
between neighboring States seem to allow a use of force in international
relations without the involvement of another State. But even in those cases,
it will be the exception. Eventually when hostilities become protracted,
international support and supplies become a decisive factor in sustaining
the war efforts. In other words, an observation from 1938 remains valid
today: “[I]n war no Power is completely indifferent to foreign supplies of
war materials [...].”7

Even when States have the capacity to act on their own, States cooperate
as a matter of policy. For example, as Graham observed, “[e]ven the United
States anticipates that, notwithstanding its unique ability to raise, prepare,
deploy, sustain, and recover forces of sufficient capability, capacity, and
size to ‘go it alone’, all future operations will be conducted in coalition.”
Canada stated in the context of the Iraq War in 2003: “For decades, we have

6 Similarly, Berenice Boutin, 'Responsibility in Connection with the Conduct of Milit-
ary Partners, 56(1) MLLWR (2017-2018) 64.

7 Royal Institute of International Affairs, International Sanctions: A Report by a Group
of Members of the Royal Institute of International Affairs (1938) 27.

8 Andrew Graham, 'Military Coalitions in War' in Yves Boyer and Julian Lindley-
French (eds), The Oxford Handbook of War (2012) 320. The USA has never fought
a major war alone, see Patricia A Weitsman, Waging War: Alliances, Coalitions, and
Institutions of Interstate Violence (2014) 14. Similar observations were made also a
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always had exchanges with our allies to wage battles together. You never go
to war alone; it is a joint effort” This is also reflected in the increasing
trend to resort to force in ‘coalitions of the willing.!° Besides the military
necessity of assistance, States using force prefer to share the burden of a
military operation — both economically and politically.

Assisting States also have manifold reasons to provide assistance. Assist-
ing States may seek to benefit from partnering with the State using force.!!
By providing assistance, they may actively advance strategic priorities and
policies, while at the same time remaining true to political, constitutional,
or historical constraints that prevent direct engagement in hostilities.”> Oth-
er times, interstate assistance may be attractive as a powerful tool to influ-
ence military conflicts and still conceal one’s involvement and avoid hitting
the headlines. Put differently, assistance can be an effective alternative to
directly using force."®

It thus seems fair to observe that, by its nature, interstate assistance is
a universal phenomenon in military operations. All States, whether super-
powers or micro-States, can, want to, and do provide assistance.

Given the prevalence of interstate assistance, it is hardly surprising that
assistance often has a significant impact on the use of force.

Assistance may enable a specific use of force. For example, without re-
gional States allowing the use of their territory as a launch base, most recent

century ago. For example, Thomas H Holland, 'The Mineral Sanction as a Contribu-
tion to International Security}, 15(5) IntIAff (1936) 742.

9 HC Deb (Canada) 18 March 2003, Hansard vol 138 no 72, 1435 (McCallum, Minister
of National Defence).

10 Exemplary on the wide literature discussing coalitions of the willing: Alejandro
Rodiles, Coalitions of the Willing and International Law: The Interplay between Form-
ality and Informality (2018); Matteo Tondini, 'Coalitions of the Willing' in André
Nollkaemper and Ilias Plakokefalos (eds), The Practice of Shared Responsibility in
International Law (2017), 701.

11 Assisting States, in particular small powers, often receive substantial political, eco-
nomic or military advantages from providing assistance. For more details see Gra-
ham, Military Coalitions in War, 319.

12 For example, economically powerful States like Germany or Japan who are reluctant
to directly use force in light of their historic DNA and constitutional limitations thus
may live up to international expectations.

13 For example, States engage in proxy wars or apply a “policy of leading from behind”.
This strategy has been particularly recognized in the context of assistance to non-
State actors, Julius Stone, 'Hopes and Loopholes in the 1974 Definition of Aggression,
71(2) AJIL (1977) 237; Ian Brownlie, International Law and the Use of Force by States
(1963) 369.
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military operations in the ‘war against terror’ could not have taken place.
The same may be true for the continuous provision of armaments and
logistical services, as illustrated in the example of the Saudi-led intervention
in Yemen, which heavily depends on Anglo-American supplies.'* Moreover,
States launch military operations against targets that are solely defined by
assisting foreign intelligence.® As much as the provision of assistance, the
decision to refrain from assistance may shape the specific operation. For
example, the Turkish denial to allow the use of its territory in the Iraq War
2003 necessitated the largest paratrooper operation since World War II.

The effect of interstate assistance may be significant enough to turn
the tides. The American decision in 1940 to become the “arsenal of demo-
cracy” in support of the United Kingdom is perhaps the most prominent
example.l® Moreover, the provision of assistance may undermine interna-
tional efforts to starve out war.””

But even if the impact and scope of assistance do not match such cases,
interstate assistance plays a critical role in, and may materially affect, the
success of military operations. For example, even assistance of smaller
scope, such as unburdening another State’s military or supporting them
economically, facilitates the use of force. Whenever States share the military
or financial burdens, this may render the use of force at least more profit-
able and ensure operational endurance.!® Even joining a military coalition

14 There are reports arguing that if the Anglo-American assistance ceased, the Saudi-led
military operation would have to stop within a week, David Wearing, 'Britain could
stop the war in Yemen in days. But it won’t, Guardian (3 April 2019), https://ww
w.theguardian.com/commentisfree/2019/apr/03/britain-war-in-yemen. In 1951,
the Collective Action Committee explained the effectiveness of arms embargoes as
“most countries must rely on imports for many types of armaments, since there are
few countries which are major producers of arms.” Collective Measures Committee,
A/1891 (1951), para 81.

15 'Israel bombardiert mutmafiliche Chemiewaffen-Fabrik in Syrien, SZ (7 September
2017), http://www.sueddeutsche.de/politik/krieg-in-syrien-israel-bombardiert-mutm
assliche-chemiewaffen-fabrik-in-syrien-1.3656607.

16 Julius Stone, Legal Controls of International Conflict: A Treatise on the Dynamics of
Disputes- and War-Law (1954) 404 (Discourse 23).

17 Cf e.g. Quincy Wright, 'Neutrality and Neutral Rights Following the Pact of Paris
for the Renunciation of War, 24 PROCASIL (1930) 91 in view of US supplies to
belligerents contravening League efforts.

18 E.g. Collective Measures Committee, A/1891 (1951), para 50.
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merely by name, and thus lending political support, is often considered a
decisive factor in States” decision to resort to force.”

The prevalence and relevance of interstate assistance in itself would
justify the assessment of the legal framework applicable to this common
thread in States’ military operations. The identification and clarification of
the framework that international law provides for contributions to the use
of force may offer meaningful guidance to States in a highly politicized area
of international relations. But this is all the more true, as rules governing
interstate assistance have another essential function: By their nature, they
affect the relationship of ‘third” States to the conduct of another actor.
As Vaughan Lowe succinctly explained, legal rules on interstate assistance
“make [...] it possible - indeed, make [... it] necessary — greater sensitivity
to the repercussions of each State’s actions upon the wider community.”2° It
is well accepted that rules governing interstate assistance may contribute to
promoting respect for the rule of law.?!

The regulation of interstate assistance to the use of force may hence
constitute an essential puzzle piece in the endeavor to strengthen the
effectiveness of what has been called the ‘cornerstone’ of international law,
the prohibition to use force.??

One may wonder if the answer to the applicable legal framework gov-
erning interstate assistance is not obvious. Article 16 of the Articles on
the Responsibility of States for Internationally Wrongful Acts (ARS), now
accepted as customary international law, stipulates the general conditions
when an assisting State is internationally responsible.?? Indeed, the present
work recognizes the relevance of Article 16 ARS. In its current form, it

19 See e.g. the American efforts to secure a coalition to intervene in Iraq in 2003.
Similarly, States intervening in Libya in 2011 attached great importance to have Arab
States on board.

20 Vaughan Lowe, 'Responsibility for the Conduct of Other States, 101(1) JIntle»Dipl
(2002) 14.

21 Georg Nolte, Helmut Aust, 'Equivocal Helpers - Complicit States, Mixed Messages,
and International Law}, 58(1) ICLQ (2009) 12; Helmut Philipp Aust, Complicity and
the Law of State Responsibility (2011) 50-96; Vladyslav Lanovoy, 'Complicity in an
Internationally Wrongful Act' in André Nollkaemper and Ilias Plakokefalos (eds),
Principles of Shared Responsibility in International Law: An Appraisal of the State of
the Art (2014) 134.

22 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v
Uganda), Judgment, ICJ Rep 2005, 168, [Armed Activities] 223 para 148.

23 A/RES/56/83 (12 December 2001), Annex, as corrected by A/56/49(Vol. I)/Corr.4 (6
June 2007).
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adequately reflects customary international law. As such, it is part of what
Helmut Aust has identified as a “network of rules on complicity”.>

That said, crucially, this book proposes that Article 16 ARS does not
represent the entire picture of the applicable legal framework for interstate
assistance to the use of force. Subject to this book’s analysis, six observa-
tions imply that Article 16 ARS leaves room for such a regime and affirm
the need for further scrutiny.

First, Article 16 ARS has been accepted as customary international law
only relatively recently. The ILC had introduced the idea of a general rule of
complicity on the universal level only in the 1970s. Since then, the provision
has faced scepticism as to whether it reflects lex lata.?> Even with respect to
the ILC’s final version, critical voices have remained, questioning whether
Article 16 ARS merely constitutes progressive development.?® In any event,
it was only in 2001 that the ILC adopted the Articles on State Responsibility,
including Article 16 ARS, which the UNGA took note of. In 2007, the
ICJ, in passing, acknowledged the norm as customary international law.?”
Whenever one is to accept as exact date of birth of Article 16 ARS, it is

24 Aust, Complicity, Chapter 8.

25 Seventh Report on State Responsibility by Mr Roberto Ago, A/CN.4/307, ILCYB 1978
vol I(1) [Seventh Report Ago], 59 para 74: “well established in international law” but
“In any event, [...] progressive development”. James Crawford, State Responsibility:
The General Part (2013) 400-401, 408 “(at least initially) a measure of progressive
development”. See for the debate in literature: Aust, Complicity, 98-99 n 5-7. For
a cautious conclusion after an extensive survey of practice see Andreas Felder, Die
Beihilfe im Recht der vilkerrechtlichen Staatenverantwortlichkeit (2007) 239, 165-239.
In any event, since Aust’s analysis in 201, it seems universally accepted that Article
16 ARS reflects customary international law, just see Miles Jackson, Complicity in
International Law (2015) 153; Vladyslav Lanovoy, Complicity and its Limits in the
Law of International Responsibility (2016) 164; Harriet Moynihan, Aiding and Assist-
ing: Challenges in Armed Conflict and Counterterrorism (Chatham House Research
Paper, Chatham House, 2016) 24; Magdalena Pacholska, Complicity and the Law of
International Organizations: Responsibility for Human Rights and Humanitarian Law
Violations in UN Peace Operations (2020) 94.

26 E.g. Germany: A/C.6/33/SR.42 para 58 (9 November 1978); A/CN.4/488, 75-76 (25
March 1998). On State reactions see Aust, Complicity, 169-174, 182-183; Jackson, Com-
plicity, 150-151; Pacholska, Complicity, 93-94.

27 Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v Serbia and Montenegro), Judgment, ICJ Rep
2007, 43, 217 para 420.
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arguably later than 1978.28 Interstate assistance to the use of force, however,
was already a common phenomenon in the early days of the Charter. Was
interstate assistance unregulated at that time?

The ILC’s work, and (the development of) Article 16 ARS itself suggest
the contrary. In fact, Article 16 ARS was derived from State practice reflect-
ing specific rules governing assistance. Rules concerning assistance to the
use of force, although not analyzed in detail, featured most prominently.
What were and are those rules?

A second observation renders these questions even more acute: There are
various other specific rules on assistance recognized and applied in other
areas of international law.?® For example, Common Article 1 Geneva Con-
ventions prohibits aid and assistance.3? Treaties guaranteeing international
human rights are interpreted to also protect against acts of assistance.’!

Third, and closely related to the two previous observations, Article 16
ARS is, by its nature, a general rule of international law. Pulling several
strands together, Article 16 ARS applies across the field of international
law. Despite some recent trends to the contrary, it was not meant to create
uniformity3? It does not exclude the diversity of primary, specific rules
governing assistance.>® The rules upon which Article 16 ARS was based
continue to exist and be of relevance, not least to contribute to clarifying
the scope of Article 16 ARS.

28 See also Jean dAspremont, 'Rebellion and State Responsibility: Wrongdoing by
Democratically Elected Insurgents, 58(2) ICLQ (2009) 432; Aust, Complicity, 6; Lan-
ovoy, Complicity, 22; Pacholska, Complicity, 79-81.

29 Just see Anja Seibert-Fohr, 'From Complicity to Due Diligence: When Do States
Incur Responsibility for Their Involvement in Serious International Wrongdoing?,
60(1) GYIL (2018); Boutin, MLLWR (2017-2018) 64-70.

30 See e.g. Jean-Marie Henckaerts, 'Respect for the Convention' in International Com-
mittee of the Red Cross (ed), Commentary on the First Geneva Convention: Conven-
tion (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field (2016) 50-51.

31 For an overview see Seibert-Fohr, GYIL (2018); Suzanne Egan, Extraordinary Rendi-
tion and Human Rights: Examining State Accountability and Complicity (2019)
Chapter 4.

32 James Crawford, The International Law Commission's Articles on State Responsibility:
Introduction, Text and Commentaries (2002) 13.

33 ILC ARS Commentary Article 16, 66, para 2, where the ILC acknowledges that
“various specific substantive rules exist”. In general Article 55 ARS. Similarly Pachol-
ska, Complicity, 89. On the importance of diversity John Cerone, 'Re-Examining
International Responsibility: Inter-State Complicity in the Context of Human Rights
Violations, 14(2) ILSA]IntléCompL (2008) 533-534.
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Fourth, the ILC has conceptualized Article 16 narrowly in an attempt not
to undermine cooperation between States, which is generally considered
beneficial.3* The precise equilibrium between desirable cooperation and
protection of third States” rights may remain debated, as ongoing contro-
versies on the precise conditions of Article 16 ARS vividly show. But it is
beyond doubt that Article 16 ARS has been tailored to be applicable to any
type of assistance and any violation of international law. Proposals to limit
the rule to serious breaches of international law did not prevail.3® Moreover,
the conditions of Article 16 ARS were essentially driven by considerations
seeking to ensure the inclusion in the ARS despite the fact that the ARS
must not “define a rule and the content of the obligation it imposes.”¢ This
background has determined any discussion on the preconditions of Article
16 ARS. Accordingly, as a general rule, Article 16 ARS applies equally to
assistance to the use of force, an act of genocide and a breach of a bilateral
treaty. This again leaves room to wonder if Article 16 ARS adequately takes
into account the risk of expansion, extension, and escalation of an inter-
national armed conflict inherent to interstate assistance, and the special
normative value of the prohibition to use force.

Fifth, with respect to interstate assistance to the use of force, Article 16
ARS does not detail the consequences and the nature of the violated norm.
Can a State exercise self-defense against an assisting State? How to handle
situations of a conflict of obligations when Article 16 ARS applies, but States
likewise have a duty to provide assistance? Does Article 103 UNC apply?
Does the widely accepted ius cogens nature of the prohibition to use force
also extend to rules of non-assistance, trumping conflicting duties to assist?

Sixth, Article 16 ARS prompts questions about the many nuances in
international practice with respect to assistance. For example, it has diffi-
culties explaining why States provide individual and elaborate justifications
for their own assistance to the use of force when they claim that the
assisted use of force already complies with international law. Why is some
assistance considered an act of aggression itself, as most famously indicated

34 Nolte, Aust, ICLQ (2009) 12.

35 On these John Quigley, '‘Complicity in International Law: A New Direction in the
Law of State Responsibility, 57(1) BYIL (1987) 104-105.

36 ILC ARS Commentary, General Commentary, 31, para 1-2; Chapter IV, 65 para 7;
Second Report on State Responsibility, by Mr James Crawford, A/CN.4/498 and
Add.1-4, ILCYB 1999, 3-97 [Second Report Crawford], 47 para 166-167.
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for example by Article 3(f) Aggression Definition,”” and not ‘complicity in
aggression’?

Accordingly, an analysis of interstate assistance to the use of force must
go beyond Article 16 ARS and general international law. This book hence
addresses one of the pillars upon which Article 16 ARS was built, and which
complements or maybe supersedes Article 16 ARS: the ius contra bellum
regime on interstate assistance to a use of force.

Recent academic discussions on the ius contra bellum almost exclusively
focus on the State using force itself and the intricate questions of whether
it acts in accordance with international law or not. The positions of third
States towards another State’s use of force are almost exclusively scrutinized
through that lens, asking to what extent their reaction may inform the
legality of the use of force. The wide range of other States’ contributions
short of force is hardly appreciated on its own.3 Usually, it is no more than a
vague and unspecific side note to the statements of facts.

Since the adoption of Article 16 ARS, as Vaughan Lowe has proph-
esied,* scholars’ attention in ius contra bellum discussions has increasingly
broadened to also include the responsibility of assisting States. Notably,
however, specific ius contra bellum rules on assistance are widely ignored.
With respect to assistance to the use of force, the considerations are most
commonly limited to the rules of general international law, primarily Article

37 A/RES/29/3314 (14 December 1974), Annex. Article 3(f) reads: “Any of the following
acts [...] shall [...] qualify as an act of aggression [...] (f) The action of a State in
allowing its territory, which it has placed at the disposal of another State, to be used
by that other State for perpetrating an act of aggression against a third State”.

38 For a notable, but rare exception in the context of the Iraq war 2003: Olivier Corten,
'Les Arguments Avances par la Belgique pour Justifier son Soutien aux Etats-Unis
dans le Cadre de la Guerre contre 1'Irak} 38(1-2) RBDI (2005); Olivier Corten, 'Quels
droits et quels devoirs pour les Etats tiers?' in Karine Bannelier, Théodore Christakis
and Pierre Klein (eds), Lintervention en Irak et le droit international (2004). See
also Stefan Talmon, A Plurality of Responsible Actors: International Responsibility
for Acts of the Coalition Provisional Authority in Iraq' in Phil Shiner and Andrew
Williams (eds), The Iraq War and International Law (2008) 217-220; Nolte, Aust,
ICLQ (2009); Claus Kress, "The German Chief Federal Prosecutor’s Decision Not to
Investigate the Alleged Crime of Preparing Aggression against Iraq, 2(1) JICJ (2004).

39 Lowe, JIntle»Dipl (2002) 13.
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16 ARS,% even when claiming to (also) analyze primary rules of interna-
tional law governing assistance to the use of force.!!

Paradoxically, nonetheless, the existence of a specific legal framework
governing assistance to the use of force — beyond the express recognition in
the Charter of a right to assist a lawful use of force — seems widely accepted
and virtually uncontested.

The International Law Commission indirectly recognized this frame-
work when holding that “[t]he obligation not to provide aid or assistance
to facilitate the commission of an internationally wrongful act by another
State is not limited to the prohibition on the use of force#? As another ex-
ample, Harriet Moynihan, in her analysis on complicity, noted that “inter-
national law on the use of force contains some rules relevant to aiding and
assisting”#* On a similar assumption, but without further explanations, 300
scholars signing an appeal of international lawyers concerning the recourse
to force against Iraq in 2003 declared that “[a]ll forms of participation in
such a war on the part of the United States, including all forms of assistance
to the United States by third states or a regional organization, also consti-

40 See e.g. BVerwG 2 WD 12/04, BVerwGE 127, 302-374, ILDC 483 (DE 2005), judg-
ment (21 June 2005). Michael Bothe, 'Der Irak-Krieg und das volkerrechtliche Ge-
waltverbot, 41(3) AVR (2003) 266; Michael J Strauss, 'Foreign bases in host states
as a form of invited military assistance: legal implications, 8(1) JUFIL (2021) 1I;
Oliver Dérr, 'Use of Force, Prohibition of' in Rudiger Wolfrum (ed), Max Planck
Encyclopedia of Public International Law (online edn, September 2015) para 60; Luca
Ferro, 'Western Gunrunners, (Middle-) Eastern Casualties: Unlawfully Trading Arms
with States Engulfed in Yemeni Civil War?, 24(3) JCSL (2019) 521; John Hursh, 'Inter-
national humanitarian law violations, legal responsibility, and US military support to
the Saudi coalition in Yemen: a cautionary tale, 7(1) JUFIL (2020) 127, 141-142; Oona
A Hathaway and others, 'Yemen: Is the US Breaking the Law?, 10(1) HarvNatSec]
(2019) 54; Boutin, MLLWR (2017-2018) 63-70; Tondini, Coalitions, 715-716, who
expressly excludes the analysis of primary rules applicable to coalitions, 707.

41 Ferro, JCSL (2019) 510; Hursh, JUFIL (2020); Hathaway and others, HarvNatSec]
(2019); Boutin, MLLWR (2017-2018) 63; See also Frederik Naert, 'European Union
Common Security and Defence Policy Operations' in André Nollkaemper and Ilias
Plakokefalos (eds), The Practice of Shared Responsibility in International Law (2017)
686; André Nollkaemper, Ilias Plakokefalos, The Practice of Shared Responsibility in
International Law (2017) sets out to analyse primary rules (A Framework of Analysis,
5). The specific primary rules of the ius contra bellum are not comprehensively
addressed, however.

42 ILC ARS Commentary, Article 16, 67, para 9. See also examples in Seventh Report
Ago, 58 para 71.

43 Moynihan, Aiding and Assisting, 28 para 93.
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tute a violation of the prohibition of the use of force”** Miles Jackson even
claimed that “one of the clearest manifestations of a prohibition on state
complicity arises in respect of the wrong of aggression”.*>

Somewhat surprisingly, the assessments of the rules governing interstate
assistance to a use of force rarely go beyond such assertions.*® Not only is
the exact legal origin of the rule indistinct (is it a breach of the prohibition
to use force itself or rather a separate rule, or could it be both?); the scope,
content and consequences of these rules are hardly subject to discussions.

There are only a few exceptions. Jackson claims that “there is not, how-
ever, a general rule prohibiting complicity in aggression.” Instead, he claims
that “practice establishes the prohibition of a specific kind of complicity”:
Article 3(f) Aggression Definition that addresses territorial assistance
only.#” He acknowledges, however, “some indication of the existence of a
wider rule in that context™8, i.e. a “specific obligation on states prohibiting
the knowing provision of military aid to an aggressor”*® Olivier Corten,
who provides arguably the most comprehensive analysis,*® disagrees. He
concludes that there are various primary and specific rules governing
assistance. Inter alia, he derives a general obligation of non-assistance to
an act of aggression from practice. Helmut Aust, as well as later Vladyslav

44 'Appel de juristes de droit international concernant le recours a la force contre 1'Trak,
36(1) RBDI (2003) 273 para 6.

45 TJackson, Complicity, 135. See for early positions of just war theorists: Aust, Complicity,
16-18 on Grotius and Vattel. See also Stuart Casey-Maslen and others, The Arms Trade
Treaty: A Commentary (Ist edn, 2016) 200 para 6.67 “Such action will be a clear
and serious violation of its obligations under an international agreement: the UN
Charter”; Antonio Coco, 'T divieti di trasferimento ai sensi degli articoli 6 e 7 del
Trattato sul commercio delle armi, 96(4) RivDirInt (2013) 1238.

46 It is different for assistance provided to non-State actors.

47 Similarly, when discussing “primary prohibitions of complicity” Felder, Beihilfe,
142-145.

48 Jackson, Complicity, 136.

49 1bid 146. See also Elihu Lauterpacht, 'The Contemporary Practice of the United
Kingdom in the Field of International Law. Survey and Comment. VI. January 1-June
30, 1958, 7(3) ICLQ (1958) 551 not excluding such an obligation with respect to arms
supplies.

50 Corten, Etats Tiers; Corten, RBDI (2005); Olivier Corten, 'La complicité dans le droit
de la responsabilité internationale: un concept inutile?, 58 AFDI (2012) 61-63. See
in particular Olivier Corten, Le Droit Contre la Guerre. LInterdiction du Recours a
la Force en Droit International Contemporain (2008) 265-291. An interesting (but
somehow characteristic for the topic) aspect is that he omits the Chapter in the
English version.
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Lanovoy in a similar manner, provide an “exploratory” “overview™! and a
“brief summary”>? respectively of the specific primary rules applicable to
interstate assistance to a use of force. Both identify Article 3(f) Aggression
Definition, Article 2(5) UNC and the law of neutrality, as well as general
due diligence obligations, as relevant, but they do not mention a general
ius contra bellum prohibition to participate.”® Lanovoy further considers
whether forms of assistance other than the placing of the territory are
prohibited under the Definition of Aggression; his analysis focuses only on
assistance to non-State actors, however.>* Moreover, he claims, yet without
any substantiation, that “complicity in the threat or use of force amounts
to the threat or use of force in and of itself”> Based on the fragmentary
overview, Lanovoy asserts “that the norms operating in the context of the
prohibition of the use of force are well equipped to respond, on their own,
to instances of complicity”>® Last but not least, some scholars (essentially
uncritically) apply the regime governing assistance to non-State armed
groups to the interstate context.>”

There is no systematic and comprehensive analysis of interstate
assistance to the use of force under the specific ius contra bellum regime
of the UN Charter. The little analysis of interstate assistance may partly be
grounded in the fact that the ius contra bellum rules governing assistance
sit somewhat uncomfortably between two beliefs: While no one seems to
seriously challenge that assistance to a use of force in violation of the UN

51 Aust, Complicity, 379. Aust adds the caveat that “treatment is exploratory in the sense
that the norms and concepts we are discussing in this chapter could very well warrant
in-depth treatments of their own?” See also ibid 35. “The difficulties in interpreting
Article 2(4) and (5) of the Charter with respect to their meaning for potentially
complicit States show that, in the absence of clear and consistent Security Council
findings on the requisite obligations, much remains unclear as to what is required of
these States.”

52 Lanovoy, Complicity, 204.

53 Aust, Complicity, 380-385, 34 for an attempt to regulate this through “good faith”;
Lanovoy, Complicity, 194-204. See also Alexander AD Brown, "To complicity... and
beyond! Passive assistance and positive obligations in international law, 27 HagueYIL
(2016) 140; Pacholska, Complicity, 90-91.

54 Lanovoy, Complicity, 195-196.

55 Ibid 204.

56 Ibid.

57 See e.g. Ibid 195-196; Hathaway and others, HarvNatSec] (2019) 61-62; Robert Ches-
ney, 'US. Support for the Saudi Air Campaign in Yemen: Legal Issues, Lawfare (15
April 2015). But see Ferro, JCSL (2019) 511.
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Charter is impermissible®, the impression seems to prevail that such a
rule is hardly applied in practice. For example, Ian Brownlie commented,
referencing the Suez Crisis:

“The form of assistance and the degree of knowledge of the intended
purpose may be such that joint responsibility in delict may arise, in
principle at least; in practice, claims for reparation have been made with
reference to damage directly caused by the individual state

In a similar but more general vein, Vaughan Lowe observed:

“There have, it is true, been instances where assistance given by one State
to another, which other State has committed an unlawful act, has led to
the assisting State being identified as carrying responsibility under inter-
national law. The ILC Commentary cites as one instance Iran’s protest
in 1984 at the provision of financial and military aid by the United
Kingdom to Iraq, during the Iran-Iraq war. [...]. Other examples cited by
the Commission, such as the provision of German and British airfields
for use by the United States as bases for raids on Lebanon and Libya, are
less equivocally located within the principle of complicity. Even so, such
instances of the attribution of legal, and not just political responsibility to
assisting States have not been common.”¢?

In fact, it does not require a detailed scrutiny of international practice
to notice that interstate assistance to the use of force under the ius con-
tra bellum regime does not feature prominently, mirroring its absence in
scholarly debate. Not only does the UN Charter not contain an express
provision on interstate assistance to a use of force. This is particularly true
for abstract practice that is well-accepted to interpret the ius contra bellum
and its corollaries. The Friendly Relations Declaration does not mention in-
terstate assistance in express terms. The Aggression Definition only refers to
territorial assistance. Moreover, assistance in conflict practice at first sight

58 The belief that was expressed with respect to the League of Nations seems to subsist:
“The insertion of a special clause [stating that a State that ventures an attack in
violation of the League must not be afforded assistance] is useless, since it cannot be
presumed that a Power which agrees to become party to a treaty of security would
be disloyal to any of its co-signatories” Committee on Arbitration and Security,
Model Treaty of Mutual Assistance and Bilateral Treaties of Non-Aggression (1928)
C.536.M.163.1928.1X, 31, LNOJSpecSuppl (64) 1928, 490-527.

59 Brownlie, Use of Force, 369-370.

60 Lowe, JIntlé»Dipl (2002) 13.
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gives the impression that political preferences play a crucial role. States’
low profile on interstate assistance is particularly striking in contrast to the
widely discussed ius contra bellum rules governing assistance to non-State
actor violence.®!

It is against this background that the present book sets out to shed light
on crucial and decisive, but rarely discussed contributions to the use of
force, and on the specific ius contra bellum regime, as established through
international practice, governing interstate assistance to a use of force.

II. The factual and legal scope of the analysis

This book is concerned with a triangular relationship between, first, a State
that provides assistance (in the following ‘assisting State’),®? second, a State
that receives assistance and uses force (‘assisted State’), and third, a State
that is targeted by the assisted State’s use of force (‘targeted State’).%®

61 See on this in detail Claus Kref, Gewaltverbot und Selbstverteidigung nach der
Satzung der Vereinten Nationen bei staatlicher Verwicklung in Gewaltakte Privater
(1995).

62 On the difficulties with the terminology of ‘third States’, see Paolo Palchetti, 'Con-
sequences for Third States as a Result of an Unlawful Use of Force' in Marc Weller
(ed), The Oxford Handbook of the Use of Force in International Law (2015) 1224-1225.

63 There are many different variants, and complicating factors (for example who at-
tacked first and who responded, or what the surrounding circumstances were). Those
need not concern at this stage, however. The general structure will always remain the
same. For example, if the ‘targeted State’ defends itself by force against the attacking
‘assisted State’, and thereby receives assistance, the same constellation arises. Only the
perspective changes. To assess the assistance to the ‘targeted State’, the ‘targeted State’
now defending itself will be an ‘assisted State” using force, the attacking ‘assisted State’
will be a ‘targeted State’. These tags merely have a descriptive function, irrespective of
any legal implications.
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L. Interstate assistance .
Assisting State Assisted State

__________________________________ (State using force)

Targeted State “ ’

This book seeks to answer the question to what extent the assisting State
may bear legal responsibility for its contribution to the use of force of the
assisted State against the targeted State. Primarily, it seeks to determine the
extent to which the assisting State intrudes through the connection by ‘in-
terstate assistance’ to the assisted State’s use of force into the targeted State’s
right to be free from external force. In other words, this book addresses the
legal framework (B) governing interstate assistance to another State’s use of
force (A).

The term ‘interstate assistance’ is used in this context to describe the
factual phenomenon of contributing to a use of force that is subject to ex-
amination. As such, it establishes the factual scope for the present analysis.
References to ‘interstate assistance’, ‘assisting State’, ‘targeted State” or ‘as-
sisted State’ are not used as legal terms. In particular, it does not imply a
legal classification of ‘interstate assistance’, such as whether it is prohibited
under international law, or the legal effects it may have.

A. Definition of ‘interstate assistance to the use of force’

This book concerns ‘interstate assistance to the use of force’ For the present
purpose, this describes any State conduct, consisting of an action or an
inaction, short of armed force that is capable of contributing to another
State’s use of force in international relations. This definition establishes the
factual scope of the analysis as follows:
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1) Action and inaction capable of contributing

The involvement of a State in another State’s use of force takes place on
a wide spectrum. Categorization proves difficult. Each contribution will
be idiosyncratic, not least as it is hardly only a single isolated type of
contribution. To account for the broad range of assistance, this study does
not limit itself to specific types of assistance or conducts. Instead, in parallel
with Article 2 ARS, a conduct can encompass both actions and inactions.

The analysis primarily focuses on positive actions. In particular, opera-
tional support, active strategic or tactical logistical support, and financial
support for military operations that are outsourced by the State using
force lies at the core interest. Typologically, this embraces the provision of
resources, facilities, and services. Examples include granting permission to
use or pass through a State’s territory, airspace, and waters, or supplying of
resources, like war material in the narrower sense®, as well as war material
in the broader sense, i.e. anything that may be of support and use for a mil-
itary operation.®> Moreover, it comprises the provision of services ranging
from intelligence sharing,°¢ reconnaissance and planning over training and
communication lines to logistics,” organizational support, combat service
support,®® and the provision of (military) advisors.

In addition, general cooperation, economically, politically, or diplomat-
ically, when one of the States uses force is also of interest. Maintaining
general trade relations can be ‘interstate assistance’ just as political support
and encouragement, through joining a coalition by name or through en-
dorsing military operations. To use Vaughan Lowe’s words: “practically
every friendly contact with a foreign State might be said to lend at least
moral support”.®

Also under scrutiny are contributions that take the more subtle and
passive form of inaction and omission.”® This is particularly prevalent when
the assisting State has the capacity to influence its contribution to the use of

64 This includes for example arms, ammunition, troops placed at the full disposal, as
well as non-lethal war material like body armor, non-armored vehicles.

65 This includes any equipment, oil, petrol, means of transport such as vehicles, planes,
ships, but could even cover food, or clothing.

66 The Oxford Essential Dictionary of the U.S. Military (2002), combat intelligence.

67 This includes the transport of personnel and war material, the furnishing of services
such as refueling or repairing, and disposition of facilities.

68 Dictionary of the U.S. Military, combat service support.

69 Lowe, JIntle+Dipl (2002) 5.

70 On the difference between omission and inaction Brown, HagueYIL (2016) 136.
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force, most notably in cases involving territorial contributions. Accordingly,
the book also discusses situations where a State may not permit the use
of its territory, but its conduct in relation to the use of force is limited to
tolerating, acquiescing or simply not preventing the use of its territory. In
other words, for the present purpose any scenario where a State’s territory
is implicated in another use of force is treated as interstate assistance in
factual terms. Similar situations may arise when the assisting State has not
authorized or encouraged the export of weapons or actively sent its nation-
als as ‘volunteers’, but has remained inactive in relation to such conduct by
other (private) actors.

Whether or not a particular conduct qualifies as ‘interstate assistance’
within the scope of the analysis is determined without regard to specific
characteristics of assistance, such as intent or knowledge of the assisting
State regarding its action or contribution to the use of force. While these
features may be important for the legal classification, they do not affect the
factual scope.

The qualification “capable of contributing” to the use of force denotes
that in this book ‘interstate assistance’ refers to the act of giving assistance,
rather than the assistance itself.

As such, it is not decisive to determine the specific effects of the as-
sisting conduct, as long as it is capable of somehow contributing to the
use of force. For example, it is not necessary that the respective conduct
‘facilitates’” the use of force to fall within the factual confines of the analysis.
Nor is it necessary to assess whether the act of assistance was actually used
by the assisted State or had any specific effect on the assisted State’s use of
force. For example, if a State allows another State to use its air corridor for
military operations but the State using force eventually does not utilize the
air corridor, it would still fall within the scope of the analysis.

Unlike for example with respect to the specific implementation of the
use of force (which falls under the ius in bello regime), virtually any act
of assistance is capable of contributing to a State’s decision to resort to
force (that is governed by the ius contra bellum).”" Also, for assistance to
qualify as ‘interstate assistance’, it is not necessary for the assistance and the
assisted use of force to coincide in time. Contributions made long before
the operation involving the use of force takes place qualify as ‘interstate

71 Cf for example not any conduct is capable of assisting a conduct in violation of inter-
national humanitarian law. As Pacholska, Complicity, 156-157 shows States consider
“non-lethal” support not to be capable of contributing to such violations.
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assistance’ in factual terms, t0o.”> For example, a delivery of tanks in 1995
that are used for a military invasion in 2018 constitutes ‘assistance’ in
factual terms.

Not part of the analysis is assistance that has been provided only after
the use of force has been terminated. This does not necessarily exclude as-
sistance provided after the hostilities themselves. It only excludes assistance
after the termination of the use of force in legal terms.”® This crucially
depends on the characteristics of the assisted use of force and the legal
definition of a use of force.” Conduct in relation to a continuing use of
force, such as the presence of armed forces in another State without its
consent, will always be capable of contributing to the use of force. Careful
assessment is required for assistance to a use of force that is not of a
continuing character, such as air strikes where no troops remain on the
territory of the targeted State. Such operations are typically terminated by
the end of each outing. Long-lasting air operations, like for example in
Yemen against the Houthi rebels or in Syria fighting ISIS, involve repeated,
similar but dogmatically separate conduct (each of which is subject to the
prohibition to use force).”

72 This can be described as ‘preparatory assistance’ or ‘cooperation’. It is true that
any assistance is by nature preparatory as the assisted act lies in the future. The
term ‘preparatory assistance’ describes assistance that is not provided with view to a
concrete use of force. As such, it is potential assistance that has not yet a direct link
to a prospective use of force. Typically, it will be temporally remote from a use of
force. Such cooperation may include e.g. general arms delivery, the provision of loans,
training of troops, certain form of logistics (e.g. transport of equipment or troops to
the border), the provision of military bases, but also general forms of cooperation,
trade or funds that may (also) be used for military purposes.

73 Similarly Jackson, Complicity, 11.

74 To illustrate: If the Aggression Definition recognizes as per Article 3(c) that the
blockade of ports constitutes an act of aggression, this also broadens the scope what
is considered an operation involving the use of force. By definition, the use of force
is thereby no longer an instantaneous act, but has a continuing character. As long as
the blockade is upheld, a use of force is taking place. It is only terminated once the
blockade is over. See generally ILC ARS Commentary, Article 14, 59 para 1.

75 States also report these operations also as factually separate uses of force, even though
in the legal sense they provide only one justification applicable to similar conduct.
However, legally, they may be treated as a unity for some specific aspects, see for
example the IC] when determining the existence of an armed attack according to
“scale and effects” of the attack (Military and Paramilitary Activities in und against
Nicaragua (Nicaragua, USA), Merits, Judgment, IC] Rep 1986, 14 [Nicaragua], 103
para 195). Also, the proportionality limit is based on the scale of the attack — which
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Whether assistance is capable of contributing to a use of force depends
on when a use of force is terminated. While it is more prevalent for non-
continuing uses of force, the question arises in case of continuing uses, too.

It should be noted that even when the use of force has terminated, the
same conduct may be still interstate assistance, as it may be capable of
assisting a(nother) use of force. In practice, this is a fine line. For example,
in case the assistance after the use of force was promised beforehand, it
may be considered assistance to that use of force. Moreover, in case of an
ongoing military operation with repeated similar uses of force, assistance
after a specific use of force may contribute to the subsequent use. However,
this does not mean that the assistance after the use of force was directly
capable of assisting that use of force. Dogmatically, in the first case, the
relevant act of assistance is the promise of assistance made before the use of
force, not the conduct after its termination. In the second case, the relevant
act of assistance (servicing) supports not the initial use of force, but the
subsequent uses, which are dogmatically distinct.

Lastly, assistance provided to uphold the effects of a use of force, such
as maintaining a situation created by the use of force, is not covered in
this analysis. This excludes assistance provided to uphold occupation or
annexation for the present discussions.”®

2) ‘Inter-State’ assistance

The present analysis concerns interstate assistance. This defines the scope
in a two ways.

necessarily combines the military strikes as a whole, and does not consider them
individually.

76 This exclusion is however without prejudice to the question whether such situations
are a continuing use of force, or consequence of a use of force. For the former
reading: Article 3(a) Aggression Definition; ILC ARS Commentary, Article 14, 60
para 3; Arab States during the discussions on the definition of Aggression; Ahmed
M Rifaat, International Aggression. A Study of the Legal Concept: Its Development
and Definition in International Law (1979) 270-271. For the latter view: Western
States during discussions on the Aggression Definition; Thomas Bruha, 'The General
Assembly’s Definition of the Act of Aggression' in Claus Kref$ and Stefan Barriga
(eds), The Crime of Aggression: A Commentary (2017) 161. Armed Activities, Separate
Opinion Judge Kooijmans 320-322 para 55-64. On the debate in detail see most
recently Tom Ruys, Felipe Rodriguez Silvestre, 'Military Action to Recover Occupied
Land: Lawful Self-defense or Prohibited Use of Force? The 2020 Nagorno-Karabakh
Conflict Revisited, 97 IntILStud (2021) in particular 686-692.
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First, the study exclusively considers assistance provided to States. This
focus excludes from the scope of the present analysis State assistance
provided to non-State actors, such as insurgents and rebels operating
against another government or terrorist organizations, whose conduct is
not attributable to a State. Likewise, assistance provided to international
organizations is not part of the present study. However, State cooperation
with and within international organizations is relevant, as long as the
assistance is provided by one State to another State.

It is not necessary, however, that the assisting conduct is directed at
the assisted State directly. Assistance to other actors can also qualify as
interstate assistance if it eventually benefits the assisted State. For example,
if one State transports weapons provided by another State to the assisted
State using force, it would be considered interstate assistance to the assisted
State.””

Second, only assistance provided by a State is of interest.”® This means
that the assisting conduct must be attributable to a State. The general rules
on attribution determine the relevant act of assistance that is then measured
against the relevant norms.”

In most cases, State organs, attributable to the assisting State under
Article 4 ARS, will make the relevant contribution to the use of force. For
example, aerial refueling would typically be provided by the assisting State’s
army. Accordingly, the decisive act of assistance constitutes the provision of
refueling itself.

It is more complex when the contribution to the use of force comes
from a third actor, most commonly private persons.®? Various scenarios are
conceivable. For example, private military companies assist another State

77 See also the scenario of the assisting State providing weapons to a third actor that
passes them on to the assisted State. The pertinent act of assistance to the assisted
State could for example be a failure to prevent the passing on.

78 Assistance by international organizations falls outside the study, e.g. UN Peacekeep-
ing forces assisting in a use of force, e.g. $/2020/806 (19 August 2020) (UNFIL to
Hezbollah). For further examples, Boutin, MLLWR (2017-2018) 64.

79 CfArticle 2 ARS.

80 Note that it could technically also come from another State or an international
organization. E.g. a micro-State may have asked another State to provide assistance
to a use of force. This situation again is distinct from the situation in which a State
assists another State in its own act of assistance. The gifting of military material
remains the contribution to a use of force attributable to the donor State, irrespective
of the fact that it is delivered by the transporting State.
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using force;8! or nationals from the assisting State volunteer to assist, by
manpower or by supplying armaments. If the private actor’s assistance is
attributable to the assisting States under the general rules of attribution
of conduct,?? their contribution would be the relevant act of interstate
assistance. If not, the assisting State cannot be held responsible for the
contribution of the private actor itself. But crucially, even in such cases,
there still can be relevant interstate assistance: i.e. the assisting State’s own
implication in the third actor’s assistance. To illustrate: a private actor
under the jurisdiction of the assisting State sells arms; the assisting State’s
organs authorize, tolerate, or merely fail to prevent such sale. Such State
conduct may not justify attributing the arms sale to the assisting State. Still,
its authorization, toleration, or its failure to prevent might be considered
‘interstate assistance’, as it also contributes — albeit more remotely — to the
use of force, and can be attributed to the assisting State under Article 4
ARS.33

Moreover, Article 6 ARS deserves specific mention at this stage, as its ap-
plication may crucially define the relevant act of assistance. It acknowledges
a common phenomenon of interstate military cooperation: An assisting
State ‘lends’ an organ to the assisted State, such as providing headquarters
staff, armed forces, or embedding personnel in the assisted State’s army.34

81 Chia Lehnardt, Private Militdrfirmen und vélkerrechtliche Verantwortlichkeit. Eine
Untersuchung aus humanitdr-vélkerrechtlicher und menschenrechtlicher Perspektive
(2011) 20-36. See on the conditions for attribution in that respect: Charlotte Beaucil-
lon, Julian Fernandez, Hélene Raspail, 'State Responsibility for Conduct of Private
Military Companies Violating Tus ad Bellum' in Francesco Francioni and Natalino
Ronzitti (eds), War by Contract: Human Rights, Humanitarian Law, and Private
Contractors (2011) 403-407; Hannah Tonkin, State Control over Private Military and
Security Companies in Armed Conflict (2011) 80-122; Lindsay Cameron, Vincent
Chetail, Privatizing War: Private Military and Security Companies under Public
International Law (2013) 136-223; Astrid Epiney, Andrea Egbuna-Joss, "Zur Vélker-
rechtlichen Verantworklichkeit im Zusammenhang mit dem Verhalten Privater Sich-
erheitsfirmen), 17(2) SwissRevIntle»EurL (2007).

82 In particular, Articles 4, 5 and 8 ARS. Not at least as it depends on the specific
circumstances, a full analysis of these general questions would go beyond the present
scope.

83 For a structural similar conception see ECtHR, Bosphorus v Ireland, Grand Chamber,
30 June 2005, Appl No 45036/ 98, para 149 et seq.

84 This is also referred to as Third Country Deployments. Note that this provision only
applies to the provision of “organs”, ILC ARS Commentary, Article 11, 44, para 5. It
does concern the sending/not preventing of private entities, or ‘volunteers’, or foreign
fighters. For the pertinent act of assistance, it does not matter, however, as their
conduct would normally not be attributable to the assisting State anyways. The act
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According to Article 6 ARS, the conduct of a lent organ placed at the
disposal of the assisted State by the assisting State shall be considered an
act of the assisted State under international law if the organ is acting in the
exercise of elements of the governmental authority of the State at whose
disposal it is placed.®

Accordingly, if the requirements of Article 6 ARS are not met, the con-
duct of the lent organ remains attributable to the assisting State by virtue
of Article 4 ARS, and the assisting State’s responsibility depends solely on
its organ’s own conduct. The relevant act of assistance in this case would be
the conduct of the lent organ.8¢

If the requirements of Article 6 ARS are met, the conduct of the seconded
organ is no longer attributable to the assisting State, but to the assisted State
alone.%” No responsibility may hence arise from the lent organ’s specific

of assistance can hence be always no more than the sending/not preventing. See for
examples Third Report of the Special Rapporteur Mr Roberto Ago, A/CN.4/246 and
Add.1-3 in ILCYB, 1971, vol II(1), 267 para 200.

85 According to the ILC, this requires that the organ must act “with consent, under the
authority and for the purposes of the receiving State” In essence, the organ therefore
must “act in conjunction with the machinery of that State and under its exclusive
direction and control, not on instructions from the sending State.” On the sending of
“armed forces to assist another State” the ILC specifies that it is not covered “where
the forces in question remain under the authority of the sending State” ILC ARS
Commentary, Article 6, 44, para 2, 3. The application of Article 6 ARS hence depends
on the specific command and control structure and the role of the assigned organ.
For an overview see Tondini, Coalitions. See also Pacholska, Complicity, 222-226.

86 As a consequence, the assisting State remains responsible for any breach of the norms
that the conduct of the lent organ violates. Hence, the conduct itself (irrespective of
the fact that it also may constitute assistance) may violate the prohibition to (directly)
use force. For example, consider a State’s lent organ flying combat missions in the
realm of an international mission (e.g. Australian and British embedded soldiers in
the US air force in Syria): The lent organ’s conduct would have to be assessed against
the prohibition to (directly) use of force. In addition, the conduct may be also con-
sidered an act of assistance to another State’s use of force; this falls however outside
the scope of the present analysis as the assistance would involve armed force. In a
scenario that the lent organ was analyzing intelligence data without being involved
in targeting decision, it is crucial for determining the assisting State’s responsibility
however whether the lent organ’s conduct constituted assistance prohibited under
international law (ius contra bellum obligations or general international law). Fur-
thermore note that attribution of the conduct of the lent organ to the assisted State is
not excluded, e.g. by virtue of Article 8 ARS.

87 ILC ARS Commentary, Article 6, 44 para 1. Francesco Messineo, Attribution of
Conduct' in André Nollkaemper and Ilias Plakokefalos (eds), Principles of Shared
Responsibility in International Law: An Appraisal of the State of the Art (2014) 71, 83 et

seq.
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conduct for the assisting State.®8 In this case only the placement of the
organ at the disposal of the assisted State or the non-revocation of the
placement may be a relevant - but again more remote — act of assistance,
that can give rise to the responsibility of the assisting State.?

3) Assistance ‘short of armed force’

It has already become clear that ‘interstate assistance’ can take various
forms. For the present purposes, assistance that involves armed force by the
assisting State directed against the targeted State — even though technically
sharing the characteristics of ‘interstate assistance’ - is not within the scope
of the analysis.”® Accordingly, excluded from the present scope is any con-
duct widely described as ‘active engagement in hostilities’, ‘fire support™! or
the use of force in concert. Examples of such excluded situations include
the British air strikes in support of the American-led operation against ISIS
in Syria and air strikes conducted by one State in support of another State’s
ground troops.”?> Importantly, it is an exclusion in factual, not legal terms.
It does not mean that ‘assistance short of armed force’ may not qualify as a
use of force in legal terms.”

Four points on this exclusion merit further clarification.

First, the caveat does not mean to exclude from the analysis any
assistance provided by a State’s armed forces. To the contrary, in most
cases, it will be the military that serves as the assisting State’s internal

88 In that sense already Seventh Report on State Responsibility by Mr Roberto Ago,
A/CN.4/307, ILCYB 1978 vol I(1) [Seventh Report Ago], 53 para 56.

89 There have been voices however arguing that Article 6 ARS excludes not only attribu-
tion, but any responsibility. See for further references, but critical towards such a
conclusion Helmut Philipp Aust, Complicity and the Law of State Responsibility (2011)
223-224. Likewise against an exclusion of responsibility Stefan Talmon, A Plurality of
Responsible Actors: International Responsibility for Acts of the Coalition Provisional
Authority in Iraq' in Phil Shiner and Andrew Williams (eds), The Iraq War and
International Law (2008) 218.

90 With a similar distinction: Harvard Law School, 'Draft Conventions, with Com-
ments, Prepared by the Research in International Law of the Harvard Law School,
III, Rights and Duties of States in Case of Aggression, 33 Supplement AJIL (1939)
879-880 distinguishing between co-defending (with armed force) and supporting
State (without armed force).

91 Dictionary of the U.S. Military, combat support.

92 Boutin, MLLWR (2017-2018) 64.

93 This is also true for the case that by virtue of interstate assistance a conduct of armed
force is attributed to the assisting State. See on details Chapter 6, I.
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organ responsible for providing such assistance. The identity of the entity
providing the assistance is of limited relevance in drawing the line.

Second, engaging with armed force should not be equated with the
unfortunate and imprecise distinction between lethal and non-lethal sup-
port for two reasons.”* Lethal assistance often also relates to support that
may have lethal effects if used, rather than being inherently lethal itself.
Lethal support hence does not necessarily entail assistance by armed force.
Moreover, situations that are considered armed force in factual terms may
also be non-lethal %

Third, only armed force attributable to the assisting State is excluded
from the scope. Accordingly, situations where a military organ of the assist-
ing State is engaged in hostilities but is not attributable to the assisting State
constitute ‘interstate assistance’ to be assessed here.

Fourth, the exclusion of assistance by armed force from the analysis
does not mean that it may not fall under the legal framework governing
interstate assistance. In fact, there is good reason to believe that the same
framework would apply a fortiori. Instead, the exclusion is based on the
following reasons: First, ‘assistance by armed force’ is directed against the
targeted State, and thus not dependent on the assisted State. Second, such
conduct is already subject to the legal framework governing the direct use
of force. Third, in international practice ‘assistance by force’ is usually not
discussed as ‘assistance’, i.e. for its contribution to a thereby assisted use of
force, but for its nature in and of itself.” These three features imply that

94 E.g. Michael N Schmitt, Andru E Wall, 'The International Law of Unconventional
Statecraft, 5(2) HarvNatSec] (2014) 363 who classifies military training that may
constitute an unlawful use of force as lethal.

95 For instance, Russia’s occupation of the Crimea took place without a shot being
fired, Claus Kref3, Christian ] Tams, "Wider die normative Kraft des Faktischen. Die
Krim-Krise aus volkerrechtlicher Sicht, 3(Mai/Juni) IP (2014). The entire operation
was hence stricto sensu non-lethal. The same is true for a blockade by armed force,
which not necessarily may be lethal. A State acting in such a manner in support of
another State would however still fall outside the scope of the present analysis. See on
non-lethal weapons generally: David P Fidler, "The International Legal Implications
of Non-Lethal Weapons, 21(1) MichJIntIL (1999); Elisabeth Hoffberger, 'Non-Lethal
Weapons: The Principle of Proportionality in Armed Conflict and the Right to
Health in Law Enforcement, 38(2) ZbPravFakSveucRij (2017); Tom Ruys, 'Of Arms,
Funding and “Non-Lethal Assistance” - Issues Surrounding Third-State Intervention
in the Syrian Civil War}, 13(1) CJIL (2014).

96 Cf Article 6 ARS.

97 This is reflected in the States’ reaction: States comment on the act in and of itself,
rather than specifically address in legal terms the fact that the use of force also
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in most cases it is not considered necessary to focus on the contribution
aspect of such armed force, and its legal framework.”® It is also for this
reason that the analysis of such conduct is (strategically) less fruitful for
determining the legal framework of interstate assistance.

On that note, the present analysis will not focus on assisting States
that contribute concurrently through armed force and assistance short of
force to a specific conflict. This excludes in particular contributions of
lead-nations in coalitions. They exercise command and control or coordin-
ate and organize military operations within a coalition, thereby essentially
contributing to the use of force by other participating States.”

4) Assistance to ‘another State’s use of force’

The assisted use of force, for the present purposes, is defined along the lines
of the prohibition to use force. It embraces any use of armed force that
would in factual terms fall under the prohibition of the use of force.l%° This
also requires that the use of force occurs in States’ international relations.

Accordingly, this defines the scope of the analysis as follows:

On the basis of the factual description of force it is not presupposed that
assisted use of force must necessarily violate the prohibition to use force.
The assistance regime for lawful use of force is also within the scope.

The book primarily addresses situations where a use of force has actually
occurred. It concerns assistance to a use of force, rather than conduct that
creates the potential to use force but never materializes. This does not limit
the analysis to situations where States provide assistance during a use of
force, excluding assistance provided before a use of force.

contributes to another State’s use of force. Moreover, the assisting States” position
does usually not allow to distinguish whether it is the act itself or the contribution to
another State’s use of force that the assisting State seeks to justify.

98 However, it may merit consideration in light of questions whether particular
thresholds are met, i.e. when the assisted use of force met the threshold for self-de-
fense, but the assistance by armed force did not.

99 For example, Saudi-Arabia by leading a coalition to fight against the Houthi rebels
in Yemen is also facilitating the use of force of other coalition members.

100 See for a detailed discussion Claus Kref}, 'The State Conduct Element' in Claus
Kref3 and Stefan Barriga (eds), The Crime of Aggression. A Commentary (2017)
422-453; Olivier Corten, The Law Against War: the Prohibition on the Use of Force
in Contemporary International Law (2010) 50 et seq; Albrecht Randelzhofer, Oliver
Dorr, Article 2(4)' in Bruno Simma and others (eds), The Charter of the United
Nations. A Commentary, vol I (3rd edn, 2012).

54

{o) I


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

IL. The factual and legal scope of the analysis

Not part of the analysis is assistance provided to a government using
force on its own territory in what has been called “civil war situation”. In
such cases, the assisted State is not using force in international relations
in terms of Article 2(4) UNC, but against non-State actors within its own
territorial confines. Assistance to a government engaged in such hostilities
is hence beyond the scope of this book.l®! However, the analysis extends
to cases of assistance to a State that uses armed force within another State
upon invitation, even if the use of force is directed against non-State actors
in the inviting State. In other words, assistance to a ‘military intervention by
invitation’ is within the confines of the present analysis.'®>? While the legal
classification of consensual use of force as falling outside the prohibition
or as an exception to the prohibition is debatable,'®® for the purposes of
this analysis, it is sufficient that force is used in international relations as a
matter of fact.

Crucially, this book is dedicated to assistance to the use of force
attributable to another State. The prominent regulation of assistance to
non-State actors engaged in violent activities will hence only be touched
upon to the extent that it sheds light on interstate assistance. Similarly, as-
sistance provided to an international organization engaged in a use of force,
e.g. in case of robust UN peace keeping is beyond the scope of this book.!%4
This does not exclude however the use of force authorized by the Security
Council under Chapter VII or VIIIL Similarly, it does not exclude force that
is used under the auspices and framework of an international organization,
i.e. NATO, the EU, the ECOWAS or the African Union, as long as the

101 Discussion in this respect usually focus on assistance by armed force, see Erika
De Wet, Military Assistance on Request and the Use of Force (2020) 15-16. There is
however also a debate on the permissibility of assistance short of armed force, cf e.g.
Institut de Droit International, ‘Resolution on the Principle of Non-intervention in
Civil Wars’” (Rapporteur: D Schindler, Wiesbaden Session, 1975), www.idi-iil.org/a
pp/uploads/2017/06/1975_wies_03_en.pdf, Article 2; Christian Henderson, 'The
Provision of Arms and Non-Lethal Assistance to Governmental and Opposition
Forces, 36(2) UNSWLJ (2013).

102 Situations are also referred to as “direct military assistance”. For further details on
the situations covered thereby see De Wet, Military Assistance on Request, 15-16.

103 Federica I Paddeu, 'Military assistance on request and general reasons against force:
consent as a defence to the prohibition of force}, 7(2) JUFIL (2020).

104 On questions of attribution and peacekeeping see Paulina Starski, "Zurechnungs-
fragen bei multinationalen militdrischen Einsdtzen' in Graf Sebastian von Kiel-
mannsegg, Heike Krieger and Stefan Sohm (eds), Multinationalitit und Integration
im militdrischen Bereich: Eine rechtliche Perspektive (2018); Pacholska, Complicity,
209-248.
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assisted use of force remains attributable to individual States, t00.1% Last
but not least, the book covers assistance provided within the framework
of an ad hoc international coalitions, or coalitions of the willing, which
involve a cooperation between individual States and are not considered
international organizations.6

B. The normative focus: universal prohibition(s) to contribute to a use of
force

Not all cases of interstate assistance, as defined above, will also be prohib-
ited under international law. This book seeks to flesh out the applicable
legal framework, and to determine under what circumstances and how
‘interstate assistance to a use of force’ is prohibited.

This book pertains to the factual phenomenon of ‘interstate assistance’.
The analysis concerns rules that govern assistance as defined above in
factual terms. Therefore, it is not solely confined to analyzing ‘complicity’
or ‘aid and assistance’ in legal terms.'” Instead, this book is dedicated to
exploring State responsibility for ‘interstate assistance to the use of force’
under the ius contra bellum.

A State is responsible for its own internationally wrongful conduct, i.e.
a conduct attributable to it which is in breach of an international obliga-

105 On relevant questions of attribution, for the NATO see David Nauta, The Interna-
tional Responsibility of NATO and its Personnel during Military Operations (2017)
155-167; Marten Zwanenburg, 'North Atlantic Treaty Organization-Led Operations'
in André Nollkaemper and Ilias Plakokefalos (eds), The Practice of Shared Re-
sponsibility in International Law (2017). For the EU: Naert, EU Operations. for
AU: Ademola Abass, African Union Operations' in André Nollkaemper and Ilias
Plakokefalos (eds), The Practice of Shared Responsibility in International Law (2017)
621 et seq.

106 Cf for the definition of international organization: Article 2(a) DARIO, A/66/10
(2011) para 87. Kirsten Schmalenbach, 'International Organizations or Institutions,
General Aspects' in Riidiger Wolfrum (ed), Max Planck Encyclopedia of Public
International Law (online edn, 2014) para 3-11; Angelo Jr Golia, Anne Peters, The
Concept of International Organization (MPIL Research Paper Series, Max Planck
Institute for Comparative Public Law and International Law, vol 27, 2020) 15. See
also Tondini, Coalitions, 705, 713, 718.

107 For such a perspective Felder, Beihilfe; Aust, Complicity; Jackson, Complicity; Lano-
voy, Complicity. Also Article 16 ARS only concerns complicity, and does not deal
with co-perpetration for example, ILC ARS Commentary, Article 16, 66, para 1. See
on the terminology: Pacholska, Complicity, 82-88.
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tion of that State.!'® This is referred to as the principle of independent
responsibility.!?” Based on this assumption, the responsibility of the assist-
ing State for an act of assistance under the ius contra bellum may be
conceptualized in several ways at a theoretical level.

The act of assistance may serve as vehicle for attribution of the assisted
conduct to the assisting State. Consequently, the assisted conduct would
be considered a conduct of the assisting State in legal terms. The assisting
State’s responsibility would then depend on a breach of an international
obligation of the assisting State that prohibits the assisted use of force as its
own conduct.

If assistance does not lead to attribution, the assisted use of force remains
a distinct act. In this case, the act of assistance would be the relevant own
conduct of the assisting State that might lead to responsibility. This conduct
may also breach the ius contra bellum. Theoretically, the wrong may be
defined in different ways. The act of assistance itself could be prohibited
under international law generally and the ius contra bellum specifically,
regardless of whether it contributes to a use of force."0 As such, the creation
of a risk of contributing to a (lawful or unlawful) use of force would be
prohibited. Alternatively, the act of assistance could be prohibited due to its
implication in or contribution to the assisted State’s use of force. This would
presuppose that the assisted use of force has taken place. Different variants
are conceivable. Already the mere implication or contribution through
the act of assistance to another actor’s use of force could be prohibited.
This may be described as ancillary responsibility. To paraphrase James
Crawford, the assisting State would bear responsibility for “independently
wrongful conduct involving another State! Also, it could be the connec-

108 Article 2 ARS; ILC ARS Commentary, Chapter IV, 64, para 1.

109 1Ibid; See also André Nollkaemper, Dov Jacobs, 'Shared Responsibility in Interna-
tional Law: a Conceptual Framework, 34(2) MichJIntIL (2013) 381-382; James D Fry,
Attribution of Responsibility' in André Nollkaemper and Ilias Plakokefalos (eds),
Principles of Shared Responsibility in International Law: An Appraisal of the State
of the Art (2014) 98. International law does not recognize vicarious responsibility,
according to which the assisting State would bear responsibility for the assisted use of
force, not for its own conduct. Lowe, JIntleéDipl (2002) 11.

110 Seventh Report Ago 52, para 52.

111 Second Report Crawford, 46, para 161 (d), who illustrates such a situation with the
case of Soering v United Kingdom, ECtHR, 7 July 1989, Appl No 14038/88. The UK
was responsible for taking action which has as direct consequence the exposure of
Jens Soering to inhumane treatment through being subjected to the death row in
the USA. Note that responsibility was not already established for putting him at risk
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tion of an act of assistance to an unlawful use of force that is proscribed.
Accordingly, responsibility would be ancillary and derivative, in the sense
that the wrongfulness of assistance depends on and hence is derived from
the wrongfulness of the assisted use of force.!?

Given the broad range of conduct that qualifies as ‘interstate assistance
to a use of force’, a variety of rules may apply. Not all applicable rules are
however the subject matter of this book. It focuses solely on universal pro-
hibitions of a contribution to a use of force that gives rise to responsibility
under the ius contra bellum. This focus shapes the study in several respects.

Accordingly, the following analysis only deals with the decision to
provide interstate assistance to a use of force as such, regardless of how
the use of force is carried out. In particular, rules governing assistance to
violations of international humanitarian law;'® most prominently Article 1
Common Article Geneva Conventions,! or to violations of international

of inhumane treatment. The violation would have required the extradition (para
111). Also, it did not matter to the Court that the thereby assisted conduct would
have been not wrongful for the USA. It sufficed that the conduct would have been
wrongful for the UK under the European Convention of Human Rights. Moreover,
it was not required that the eventually assisted conduct by the USA took place. See
in detail Miles Jackson, 'Freeing Soering: The ECHR, State Complicity in Torture
and Jurisdiction, 27(3) EJIL (2016) 822-825.

112 The ILC ARS Commentary, Chapter IV, 64 para 5, views this as exception to the
principle of independent responsibility, as the “the wrongfulness of the conduct
lies, or at any rate primarily lies, in a breach of the international obligations of
[assisted State].” Still the fact remains that the assisting State is responsible for its
own conduct. It is the assisting State’s own role that may be considered wrongful.
See also Nollkaemper, Jacobs, MichJIntIL (2013) 388.

113 On the difference between ius contra bellum and ius in bello: Alexander
Orakhelashvili, ‘Overlap and Convergence: the Interaction between Jus ad Bellum
and Jus in Bello, 12(2) JCSL (2007); Christopher Greenwood, '"The Relationship
between Ius ad Bellum and Ius in Bello, 9(4) RevIntiStud (1983).

114 See on this: Helmut Philipp Aust, 'Complicity in Violations of International Hu-
manitarian Law' in Heike Krieger (ed), Inducing Compliance with International
Humanitarian Law: Lessons from the African Great Lakes Region (2015); Robin
Geif}, 'Common Article 1 of the Geneva Conventions: Scope and Content of the Ob-
ligation to ‘Ensure Respect’ — ‘Narrow but Deep’ or ‘Wide and Shallow’?' in Heike
Krieger (ed), Inducing Compliance with International Humanitarian Law: Lessons
from the African Great Lakes Region (2015); Jean-Marie Henckaerts, Commentary
on the First Geneva Convention: Convention (I) for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field (2016); Verity Robson, '"The
Common Approach to Article 1: The Scope of Each State’s Obligation to Ensure
Respect for the Geneva Conventions, 25(1) JCSL (2020).
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human rights law,!> are not addressed. Also, prohibitions of assistance to
the use of specific weapons are not subject to analysis here.!®

Likewise, the analysis does not cover rules that regulate the details of
how interstate assistance is provided.'” Regional or bilateral (treaty) rules
are not independently assessed but are considered through the lens of
determining the scope of universal rules. Moreover, this book does not
address the law of neutrality, which may coexist alongside rules governing
interstate assistance to the use of force.!'8

The analysis concentrates on whether the contribution to a use of force
constitutes a breach of international law. Most instances of ‘interstate
assistance’ will involve conduct that is otherwise permissible. But even
when the assisting conduct is already unlawful for other reasons,! its
contribution to a use of force may add an additional wrong, constituting an
additional breach of a norm of international law.!?° Therefore, the present

115 Under the ECHR, e.g. ECtHR, EI Masri v Macedonia, Grand Chamber, 13 Decem-
ber 2012, Appl No 39630/09; Al-Nashiri v Poland, 24 July 2014, Appl No 28761/11;
Nasr and Ghali v Italy, 23 February 2016, Appl No 44883/09. On this Seibert-Fohr,
GYIL (2018).

116 E.g. Article I(1)(d) Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on their Destruction of 3 September
1992, entered into force on 29 April 1997, 1975 UNTS 45; Article 1 (e) Treaty on
the Prohibition of Nuclear Weapons of 7 July 2017, entered into force on 22 January
2021, I 56487; Article 1 (1) (c), (a) Convention on Cluster Munitions, Diplomatic
Conference for the Adoption of a Convention on Cluster Munitions of 30 May
2008, entered into force on 1 August 2010, 2688 UNTS 39; Article 1 (1) (¢), (a)
Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of
Anti-Personnel Land Mines and on Their Destruction of 18 September 1997, entered
into force on 1 March 1999, 2056 UNTS 211.

117 E.g. status of forces agreements.

118 Bothe, AVR (2003) 267-268; Aust, Complicity, 282; Lanovoy, Complicity, 31. For
details James Upcher, Neutrality in Contemporary International Law (2020).

119 For example, when the act of assistance takes place on the territory of the targeted
State (e.g refueling warplanes, rescuing soldiers, gathering intelligence), the assisting
conduct on its own already violates the territorial sovereignty of the targeted State.
The same may be true for assistance that is primarily an action directed against
another State. For example, in case interstate assistance consisted of a use of force
to support a use of force of the assisted State, it would violate the prohibition to
use of force, irrespective of the contribution to the assisted State’s use of force. The
same may be true if the assisting State imposes sanctions against a State to support
the assisted State using force. The act of assistance may also be in violation of
treaty commitments, or rights not belonging to the targeted State, e.g. violations of
international human rights law (gathering and sharing of intelligence),

120 Seventh Report Ago, 54 para 60, 58 para 72.
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assessment does not consider whether the assisting conduct itself violated
international law. Instead, the focus is solely on the specific contributory
aspect of the conduct, and when it may (additionally) render the assisting
conduct unlawful.

Excluded from the scope of this book are also rules that establish the
legal framework for the preparation of a potential use of force. While such
rules likewise impact the provision of interstate assistance and pursue the
same goal of limiting State contribution to a use of force, they do not
depend on an actual use of force. A State would not bear responsibility
because of its contribution to a use of force. Obligations of disarmament
as well as obligations requiring arms control fall hence outside the scope
of analysis. They prohibit and regulate specific types of interstate coopera-
tion, such as the transfer or assistance, encouragement or incitement in
acquiring of nuclear weapons.!?! They prevent assistance, but they do not
regulate assistance in legal terms. They are not contingent on the end-use
of the weapons.!?? The wrong they outlaw is not a contribution to a use of
force but creating the opportunity for and risk of a use of force, irrespective
whether or not it materializes.'?* For similar reasons, what are known as
‘no harm rule’ and due diligence obligations, which pertain to blameworthy
State negligence,'?* are not the focus of the analysis although these rules
may also impact and prohibit interstate assistance.

121 Article I Treaty on the Non-Proliferation of Nuclear Weapons of 1 July 1968, entered
into force on 5 March 1970, 729 UNTS 161. See also Article III Convention on
the Prohibition of the Development, Production and Stockpiling of Bacteriological
(Biological) and Toxin Weapons and on Their Destruction of 10 April 1972, entered
into force on 26 March 1975, 1015 UNTS 163; Article 1 (1) (b) Convention on Cluster
Munitions, Diplomatic Conference for the Adoption of a Convention on Cluster
Munitions; Article 1 (1) (b) Convention on the Prohibition of the Use, Stockpiling,
Production and Transfer of Anti-Personnel Land Mines and on Their Destruction.
See also prohibitions of certain weapons by virtue of principles of international
humanitarian law, e.g. because they are incapable of distinguishing between com-
batants and civilians, or because they cause superfluous injuries, Alexandra Boivin,
'Complicity and Beyond. International Law and the Transfer of Small Arms and
Light Weapons, 87(859) IRRC (2005) 469.

122 Boivin, IRRC (2005) 469.

123 Adrian Loets, Arms Control' in Riidiger Wolfrum (ed), Max Planck Encyclopedia of
Public International Law (online edn, 2013); Bakhtiyar Tuzmukhamedov, 'Disarma-
ment' in Ridiger Wolfrum (ed), Max Planck Encyclopedia of Public International
Law (online edn, 2011).

124 Anne Peters, Heike Krieger, Leonhard Kreuzer, 'Due Diligence in the International
Legal Order: Dissecting the Leitmotif of Current Accountability Debates' in Anne
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IL. The factual and legal scope of the analysis

In addition, several legal regimes governing assistance by States are
not subject of the present book, based on the factual definition of ‘inter-
state assistance>: rules regulating assistance to governments using force
in ‘civil war’ situations,?® rules governing assistance after the fact, most
prominently Article 41(2) ARS,'?’ as well as rules relating to State support of
non-State armed groups, as most famously addressed in the Nicaragua-for-
mula, are not addressed.’?® The prohibition of war propaganda'?® likewise
falls outside the scope. It primarily concerns the incitement of a population,
and hence individuals.*® Moreover, even if it also applied to the encour-
agement of other States, it would denote a form of interstate assistance,
but would not be dependent on an actual use of force. It hence is not a
prohibition of contributing to a use of force, but rather a prohibition of
planning and preparing a use of force.

This book focuses on rules that establish the responsibility of States
under international law. As such, it does not address the extent of which
interstate assistance may be considered an act of aggression™ or the condi-
tions under which an individual may be considered to aid and abet an
act of aggression, both of which can lead to international criminal liabil-

Peters, Heike Krieger and Leonhard Kreuzer (eds), Due Diligence in the Internation-
al Legal Order (2020) 4. See also on this Seibert-Fohr, GYIL (2018) 36.

125 See above A.1.-4.

126 See note 101.

127 See also Jackson, Complicity, 11; Helmut Aust, 'Legal Consequences of Serious
Breaches of Peremptory Norms in the Law of State Responsibility: Observations
in the Light of the Recent Work of the International Law Commission' in Dire
Tladi (ed), Peremptory Norms of General International Law: Perspectives and Future
Prospects (2021) 251-252. For similar reasons the rule of non-recognition will not be
part of the analysis. On the relationship to rules on complicity see Aust, Complicity,
326 et seq.

128 Nicaragua, 103 para 195.

129 Friendly Relations Declaration; A/RES/110 (II) (3 November 1947), para 1; see also
A/RES/277(II) (13 May 1949); A/RES/381 (V) (17 November 1950); A/RES/819 (IX)
(11 December 1954); Article 20(1) ICCPR.

130 See in detail Michael G Kearney, The Prohibition of Propaganda for War in Interna-
tional Law (2007). It also constitutes an obligation to regulate, e.g. Article 20(1)
ICCPR. Whether it directly applies to individuals, has been controversial, see e.g.
A/8018 (1970) para 225 (UK), para 257 (USA). See also Corten, Law against War,
110 arguing that war propaganda can also amount to a threat to the peace or a threat
in terms of Article 2(4) UNC.

131 Article 3bis ICC-Statute.

61

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 1 Rules Governing Interstate Assistance to the Use of Force

ity.13? Likewise, domestic rules shaping the decision to provide interstate
assistance are also not part of the analysis.!3?

Last but not least, the analysis will only address prohibitions. Not of
interest here is hence whether there is a duty to provide assistance,** a right
to defend oneself against the assisting State,'*> or the circumstances under
which an assisting State may become party to an armed conflict, triggering
the applicability of international humanitarian law.!3¢

I11. The outline of the book

The book takes a positivist approach to determine the legal framework
governing interstate assistance to a use of force. International practice will
be at the heart of the analysis.

The book proceeds in six main chapters. Following this introductory
chapter, the book will examine, in four steps, the circumstances under
which ‘interstate assistance to a use of force’ contravenes international and
universal prohibitions due to its contribution to the use of force.

Chapter two looks at the origins of the current ius contra bellum regime.
It sketches the role of prohibitions on interstate assistance in the develop-
ment of the general prohibition to use force and the system of collective
security. The focus here will lie here on the abstract legal framework rather
than its implementation.

132 Article 25 III (c) ICC-Statute. Moynihan, Aiding and Assisting, 5; Jackson, Compli-
city; Marina Aksenova, Complicity in International Criminal Law (2016).

133 E.g. for the relevant provisions under German Basic Law see e.g. BVerfGE 112,
1; 131, 316-346, para 86, Helmut Aust, ‘Artikel 25' in Ingo von Miinch and Philip
Kunig (eds), Grundgesetz Kommentar, vol 1 (7th edn, 2021) para 38-42; Matthias
Herdegen, Artikel 25' in Theodor Maunz and Giinter Diirig (eds), Grundgesetz
Kommentar (2016) para 723-76. On the US war power resolution Oona Hathaway
and others, 'The Yemen Crisis and the Law: The Saudi-Led Campaign and U.S.
Involvement; Just Security (18 February 2018).

134 Note however that the other side of the coin of a duty to provide assistance to a State
using force is a prohibition to assist the other State. Non-assistance is the minimal
form of required assistance. To the extent that such duties may allow insights on a
prohibition of assistance, they will also hence be part of the analysis.

135 ILC ARS Commentary, Article 21, 75 para 5; See also the controversial discussion on
self-defense against non-State actors, Kref$, Gewaltverbot und Selbstverteidigung.

136 See on this e.g. Tristan Ferraro, "The ICRC's Legal Position on the Notion of Armed
Conflict Involving Foreign Intervention and on Determining the IHL Applicable to
this Type of Conflict, 97(900) IRRC (2015).
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III. The outline of the book

The third chapter turns to the current state of the ius contra bellum.
It will examine in a first step of interpretation the bare regulations of inter-
state assistance in the United Nations Charter. As will become clear, besides
establishing a powerful means to regulate assistance through the Security
Council, the UN Charter leaves a legal limbo on (primary) prohibitions of
interstate assistance.

In light of this, chapter four forms the core of the analysis. It will address
in a second step how the framework provided by the United Nations
Charter has been filled with life in international practice. Accordingly,
the chapter briefly sets out the methodological approach, and scrutinizes
abstract pronouncements on the law, treaty and conflict practice as well
as international case law and UN practice. Chapter five summarizes the
findings on the regulatory framework governing interstate assistance, as
elucidated by international practice.

The sixth chapter is dedicated to the role of general rules of international
law in connection with interstate assistance to the use of force. Besides
the role of rules of attribution of conduct, the ILC’s general rules on
responsibility in connection with the act of another State and due diligence
obligations are assessed in view of the ius contra bellum regime. The sev-
enth chapter concludes.
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Chapter 2 Pre-1945 History of Interstate Assistance — Diversity in
Transition

General international law prior to the UN Charter may not, as Roberto
Ago has famously concluded, have known a general prohibition of compli-
city! But that interstate assistance has always been a decisive factor in
international relations is beyond controversy. This is in particular true for
interstate assistance to other States resorting to armed force. Legal discus-
sions on the permissibility of such assistance may root back to the early
beginnings of the Westphalian system. The present chapter addresses the
legal responses to this phenomenon in the 20" century. After sketching
rules relating to interstate assistance in the ius ad bellum (I), the diverse
legal regimes on assistance in an emerging ius contra bellum are subject of
this chapter (II-III).

1. Assistance and the ius ad bellum

That States pursue peace and security in their international relations was
not a new development of the 20t century. Albeit war was a frequently used
instrument of policy, States always sought to establish peace. As such, war,
as well as third States’ contributions to war have always been subject to
discussion.

Before the early 1900s, States may not have pursued to guarantee and
preserve States’ individual peace. But the international order was oriented
towards fostering international peace and security.

International law recognized a ius ad bellum as part of States’ sovereignty.
A general prohibition to resort to armed force in international relations
was not part of the international regulations of war. On the contrary, war
was, as Carl von Clausewitz famously put it, a legitimate “continuation of
politics by other means.”

1 Roberto Ago, 'Le délit international, 68 RAC (1939) 523. Less absolute Helmut Philipp
Aust, Complicity and the Law of State Responsibility (2011) 22-23.
2 Carl von Clausewitz, On War (2010) 70.
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Against this background, war was considered a bilateral issue only
among the belligerents, i.e. the State using force and the target State.3 For
third States war was hence a fact, in which they must not have any legal
interest.* They were not to judge the conflict.> For them the belligerent
States accordingly possessed an identical legal position.® As a result, third
States were expected to prima facie keep out of the dispute. They were not
supposed to interfere in the conflict. It was inherent in the bilateral concep-
tion of war that cooperation with belligerents was to be minimized.” The
extent of cooperation to be constrained was open to debate.® Belligerents
arguably conceived any external relationship with the enemy State to affect
the bilateral dispute.® William Hall observed:

“[D]uring war, privileges tending to strengthen the hands of one or two
belligerents help him towards the destruction of his enemy. To grant
them is not merely to show less friendship to one than the other; it is
to embarrass one by reserving to the other a field of action in which his
enemy cannot attack him; it is to assume an attitude with respect to him
of at least passive hostility”!

3 Quincy Wright, 'The Meaning of the Pact of Paris, 27(1) AJIL (1933) 40; Edward
Gordon, Article 2(4) in Historical Context, 10(2) Yale/IntIL (1985) 271.

4 Josef L Kunz, 'The Covenant of the League of Nations and Neutrality, 29 PROCASIL
(1935) 38; Robert W Tucker, '"The Interpretation of War Under Present International
Law’, 4(1) ILQ (1951) 13.

5 John Fischer Williams, 'The Covenant of the League of Nations and War, 5(1) CL]
(1933) 4; Clyde Eagleton, 'Neutrality and Neutral Rights Following the Pact of Paris
for the Renunciation of War, 24 PROCASIL (1930) 91.

6 William Edward Hall, A Treatise on International Law (2nd edn, 1884) 61.

7 Philip C Jessup and others, Neutrality, Its History, Economics and Law (1935) vol 1, xii.

8 See also Elizabeth Chadwick, Traditional Neutrality Revisited: Law, Theory and Case
Studies (2002) 3.

9 Eagleton illustrated this fact vividly by describing State practice in World War I: “The
lists of contraband were expanded until, it was said, only ostrich feathers were omit-
ted! Even lip sticks and nail files, which one associates rather with dainty femininity,
than with ruthless war, were denied to Germany, and with good reason, for glycerine
could be extracted from the lip stick and used to manufacture high explosives; and
the nail files were used by the Germans to file shrapnel cases. Even the baby's milk
was stopped, for milk contains fats for explosives, and the cans made good grenades.
The United States requisitioned, among other things, for war purposes, school books,
cork screws, pencil sharpeners, rat traps and spittoons. I do not see, after that list,
how even ostrich feathers can survive in the next war!” Eagleton, PROCASIL (1930)
88.

10 William Edward Hall, A Treatise on International Law (3rd edn, 1924) 93.
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I. Assistance and the ius ad bellum

Third States naturally took a more restrained approach, appealing to their
sovereign rights that embraced the right to determine the kind and amount
of intercourse they will maintain with other States.! Third States sought to
maintain their freedom of trade.”> Again, this was a bilateral relationship in
which other States were expected not to interfere.

Once war was declared, two bilateral spheres were colliding. On the one
hand, cooperation with a declared belligerent would have interfered with
a bilateral war. On the other hand, non-cooperation respecting a bilateral
armed dispute would have infringed upon the relationship between the
third State and the State using force.

Still, in view of the prevailing ius ad bellum, any State remained free
to get involved in another conflict if it so wished.® The belligerents did
not have a general right to their dispute remaining bilateral. Neither were
third States legally protected from being a target of a use of force seeking
to prevent cooperation with a belligerent. In other words, States’ choice
whether or not to participate in war was not a “matter for international law
but for international politics™.! As a result, assisting States would have been
regarded as belligerents."®

Hence only when States decided not to take sides for a belligerent but in-
sisted on their sovereign right of cooperation with the belligerents, a com-
promise was necessary to balance the rights and interests of all involved
States, and thus to ensure international peace. This compromise was sought
under the law of nations.!® To determine where to draw the normative line
was the main function of the law of neutrality. The law of neutrality did
not establish a hard limit. It was not a prohibition to States’ freedom to

11 Ibid.

12 Ibid; Jessup and others, Neutrality, vol 1, xii; Eagleton, PROCASIL (1930) 87.

13 Lassa Oppenheim, International Law: A treatise (3rd edn, 1920-1921) 400 cited in
Quincy Wright, "The Future of Neutrality, 12 IntIConc (1928-1929) 373.

14 Ibid. Unless States were bound by (bilateral) specific treaties of neutrality. Some
States adopted a status of ‘permanent’ neutrality, committing themselves to remain
permanently neutral, Wright, IntlConc (1928-1929) 366.

15 “From the legal point of view, it was no difference from sending in ground troops.”
Oona A Hathaway, Scott J Shapiro, The Internationalists: How a Radical Plan to
Outlaw War Remade the World (2017) 87 with an example of US denial of assistance
to France.

16 Jessup and others, Neutrality, vol 1, xi, Preface to Volume One; ILA, 'The Effect of
the Briand-Kellogg Pact of Paris on International Law, 38(1) ILARCONF (1934) 13-14:
“it meant, rather, that war was invested with a character of extra-legality, and on the
basis of the extra-legal fact of war, we built, especially during the nineteenth century,
a great superstructure of neutral rights and belligerent rights”
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interfere through military force or assistance to force. It fleshed out States’
obligations for the situation of third States wishing to and belligerent States
wishing third States to stay out of a war. And as such, it also defined when a
State was seen as co-belligerent State.

The law of neutrality embodied reciprocal promises that once a State
behaved in a certain manner, certain rights would be granted. On the
assumption that a State declared itself neutral, States undertook rights and
duties that again were obligatory and enforceable. In other words, the law
of neutrality protected against contradictory behavior: a State claiming
neutrality without behaving accordingly.” As such, the law of neutrality
sought to establish legal certainty for all States involved and incentivize
States to uphold the principle of bilateralism. The belligerents were assured
that they were dealing with a friend and not a disguised enemy. At the same
time, third — neutral — States were guaranteed that the bilateral war did not
overly impede their bilateral relationships with the belligerents, and that
they would not be treated as (co)-belligerents.!® The armed dispute was thus
to be regionalized, thereby preventing escalation and the spreading of the
conflict, and thus guaranteeing international peace.

Throughout history, the delicate compromise embodied in the law of
neutrality has not been static. Initially, rights and obligations were defined
in bilateral agreements; eventually they were institutionalized.?’ The scope
and content of those rights and duties of belligerents and of neutrals like-
wise experienced considerable variation, corresponding in particular to
contemporary power distributions and technological developments.?! The
rules ranged from requirements of ‘perfectly’ equal and uniform treatment
of both belligerents to commitments not to deviate from the ‘courant nor-
male’ to distinct absolute prohibitions of specific forms of contributions,

17 Hersch Lauterpacht, "The Pact of Paris and the Budapest Articles of Interpretation, 20
TGS (1934) 184.

18 Chadwick, Neutrality, 1, 3.

19 Wilhelm Georg Grewe, Epochen der Vilkerrechtsgeschichte (1984) 429; Eagleton,
PROCASIL (1930) 87-88.

20 Grewe, Volkerrechtsgeschichte, 629; Stefan Oeter, 'Urspriinge der Neutralitit: die Her-
ausbildung des Instituts der Neutralitdt im Volkerrecht der frithen Neuzeit, 48 ZaéRV
(1988).

21 For an overview see James Upcher, Neutrality in Contemporary International Law
(2020) 218; Philip C Jessup, 'The Birth, Death and Reincarnation of Neutrality, 26(4)
AJIL (1932) 790.
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most notably the supply of military materials or transit rights?? (that would
violate the law of neutrality even when provided equally) to rules requiring
prevention.??

In brief, during the reign of the ius ad bellum, the law of neutrality
regulated contributions to war. Yet, it was a qualified prohibition, subject to
the reservation of States’ sovereign freedom to not apply those rules. Just as
States remained free to go to war, they were free to provide assistance.

II. Assistance and the emerging ius contra bellum

In the early 20t century, States increasingly turned against the bilateral
conception of war. It may have served to protect international peace. The
system however left States’ individual peace to the protection of each State
itself. Under the impression of the devastating experience of the First World
War, the international legal order set out to afford protection of the political
independence and territorial integrity “to great and small States alike.2*
The sovereign right to resort to war and use force in international relations
was gradually subject to increasing legal regulation, a ius contra bellum.

With the creation of the League of Nations, States undertook procedural
limitations of war, and subscribed to a system of collective security. In
addition - and for those States not joining the League in the alternative,
States peu a peu further outlawed war. First, war found its legal limits
primarily in bilateral treaties of non-aggression. Multilateral restrictions of
war, most notably the Kellogg-Briand Pact, soon followed.

These developments led to a paradigm shift. War was no longer viewed
through the lens of bilateralism. To borrow Henry Stimson’s description of
the legal conception of war in response to the Kellogg-Briand Pact:

22 These prohibitions had not always found acceptance. Initially, to the extent passage
across the territory was provided impartially, it was considered permissible, Upcher,
Neutrality, 253. In Article 4, 2 Hague Convention No. 5 of 1907 States undertook the
duty to prevent passage of belligerent troops across the neutral territory. See for a
remarkable argument a right of neutrals to practice “unrestricted trade in arms and
military supplies”: US position in World War I, Wright, IntlConc (1928-1929) 396-398.
Training of troops remained not expressly regulated, Julius Stone, Legal Controls of
International Conflict: A Treatise on the Dynamics of Disputes- and War-Law (1954)
389.

23 E.g. on discussions about the prevention of private arm supplies, Stefan Oeter, Neut-
ralitit und Waffenhandel (1992).

24 Hathaway, Shapiro, Internationalists, 105.
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“We no longer draw a circle about them and treat them with the punc-
tilio of the duellist’s code. Instead we denounce them as lawbreakers”>>

Accordingly, wars were no longer seen as equal; and warring parties were
no longer necessarily considered equal. The legality of resorting to war
became a decisive criterion for distinction. War was no longer considered a
matter of fact that third States had to accept. Now, third States had a legal
interest in the war. War was deemed a concern to all States that agreed to a
certain regulation of war: “No war [...] is a happening to which we are legal
strangers”.2® In brief, international peace now also embraced the individual
peace and security of all States.?’

The introduction of prohibitions of war and the inherent change in
conceptualizing war also changed the statics for third States in their posi-
tion towards war. In addition to their commitment not to resort to war
themselves, States had a recognized right to react to unlawful war. The
extent to which States also undertook obligations limiting their sovereign
freedom to provide interstate assistance, by joining a system of collective
security such as the League Covenant (A) and by prohibiting the resort to
war (B) is the subject of the following section.

A. Assistance and collective security — the Covenant of the League of
Nations

The interwar period was also a time, in which the idea of collective security
transitioned from political theory to international legal reality. What im-
plications did this have for assistance to a use of force? The following
section examines if the system of collective security, by definition, prohib-
its assistance to anyone who acts contrary to the agreed-upon principles
that trigger the collective security system.?® After assessing the role of non-
assistance in an ideal system of collective security (1), the analysis turns to
the specific implementation under the League Covenant (2).

25 Henry L Stimson, 'The Pact of Paris: Three Years of Development, 11(1) Foreign
Affairs (1932-1933) iv.

26 Discussion: Morris, The Pact of Paris for the Renunciation of War: Its Meaning and
Effect in International Law}, 23 PROCASIL (1929) 92 (Professor Chamberlain).

27 Gordon, YaleJIntIL (1985) 274; Manley O Hudson, 'Discussion: Kunz, The Covenant
of the League of Nations and Neutrality, 29 PROCASIL (1935) 43-44.

28 An agreed principle protected by a system of collective security may be and is
typically the principle of non-use of force, albeit it can be defined more broadly to
include any threat against peace and security.
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1) The idea of collective security and assistance

Collective security is a system aiming to ensure security and peace for
all States. It contains rules first on conflict settlement between States and
second for the behaviour of third States toward a (threat of) violation
of the established rules of conflict settlement. After, describing the basic
elements of an ideal concept of a system of collective security (a), this
section examines the role of non-assistance within the ideal concept (b).
Part (c) reminds of the fact that systems of collective security may vary in
practice.

a) The ideal concept of a collective security system

Two basic features define a system of collective security. First, States ex-
press their understanding of legitimate, fundamental security interests in
agreed norms and principles which they then accept as a concern of the
community as a whole.?” Second, as a consequence, any event considered
to oppose those common principles is to be met by a collective response,
by concentrated force,>® from all States other than the violator, aiming at
restoring the agreed-upon common values and principles.’!

An ideal system of collective security functions hence as follows: States
form a community based on shared principles in the interest of security for
all States.3? To provide effective protection to these principles,® States agree
to establish a special enforcement mechanism.>* In other words, they agree
on how States will react in response to a violation of the agreed principles.

Any violation of the agreed-upon principle directed against one State
is considered a concern and a violation of the rights of all States. Accord-
ingly, the community as a whole may and shall take enforcement measures

29 Alexander Orakhelashvili, Collective Security (2011) 6.

30 Ibid 6.

31 1Ibid 11; Erika de Wet, Michael Wood, 'Collective Security' in Rudiger Wolfrum (ed),
Max Planck Encyclopedia of Public International Law (online edn, 2013) para 1; Gary
Wilson, The United Nations and Collective Security (2014) 5; Yoram Dinstein, War,
Aggression and Self-Defence (6th edn, 2017) 328 para 860.

32 Inis L Claude, Swords into Plowshares: the Problems and Progress of International
Organization (3rd rev edn, 1964) 223.

33 Otto Pick, Julian Critchley, Collective Security (1974) 22.

34 Ibid.
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(collective measures) to counter the violation of the commonly agreed
principles. Whether a violation has occurred will be determined through
an established procedure.?> All member States pledge to defend one another
against any violation of the agreed values and principles from among the
members of the community itself.3¢ Hans Morgenthau succinctly summar-
ized the basic function of the enforcement system:

“[C]ollective security envisages the enforcement of the rules of interna-
tional law by all the members of the community of nations, whether
or not they have suffered injury in the particular case. The prospective
lawbreaker, then, must always expect to face a common front of all
nations, automatically taking collective action in defense of international
law7

Inis Claude added that collective security “is the proposition that aggressive
and unlawful use of force by any nation against any nation will be met by
the combined force of all other nations”® The system’s maxim is hence “all
for one”® and “all against one”° Third States hence agree to take collective
measures against the violation.

The specific collective measure to be taken depends on the specific
system. Ideally, the enforcement of the agreed principles may work gradu-
ally. The community imposes collective measures as deemed necessary to
counter the violation of the agreed principles. As a last resort, the violator
will be confronted by collective and thus overwhelming military means.
The fundamental idea thereby is “creating such an imbalance of power in
favour of the upholders of world order that aggression will be prevented

35 As Claude, Swords into Plowshares, 228 notes “[c]ollective security [...] assumes the
moral clarity of a situation, the assignability of guilt for a threat to or breach of the
peace”. For a biting criticism see Roland Stromberg, 'The Idea of Collective Security,
17(1) JHistIdeas (1956) 255-258.

36 Marc Weller, 'The Use of Force' in Cogan Jacob Katz, Hurd Ian and Johnstone Ian
(eds), The Oxford Handbook of International Organizations (2016) 627.

37 Hans ] Morgenthau, Politics Among Nations: the Struggle for Power and Peace (1949)
285.

38 Claude, Swords into Plowshares, 224.

39 Robert Kolb, "The Eternal Problem of Collective Security: From the League of Na-
tions to the United Nations, 26(4) RefugSurvQ (2007) 220. See also Morgenthau,
Politics Among Nations, 398.

40 Charles A Kupchan, Clifford A Kupchan, 'The Promise of Collective Security, 20(1)
IntlSec (1995) 52; Charles A Kupchan, Clifford A Kupchan, 'Concerts, Collective
Security, and the Future of Europe, 16(1) IntlSec (1991) 118.
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by the certainty of defeat or defeated by the minimal efforts of collective
forces” As Kupchan and Kupchan aptly put it, “collective security is,
if nothing else, all about balancing and the aggregation of military force
against threats to peace’*? In order to establish security, the system of
collective security hence aims to shift (military) power — away from the
aggressor, towards the targeted State, and towards upholding the agreed
principles and thus security of all. It builds on the idea that stability and
security result from selective cooperation.*3 Ideally, the prospect of fight-
ing alone against the organized entire international community acts as a
deterrent.** In the (more realistic) case of a violation occurring nonetheless,
the violator’s efforts are rendered futile, as they will be confronted by the
community as a whole organized to collectively manage the violation.*>

This idea embodies and is reflected in several interrelated defining fea-
tures that are also essential requirements for the success of the system of
collective security.*®

The ideal system of collective security strives for universality in mem-
bership. All States should be part of the community.*” This characterizes
the ideal concept of collective security in two ways. First, all States are
subject to the enforcement system. Universality is crucial to avoid selective
security.*® It ensures that all States as potential violators are included and
face the consequences of their actions.*” Second, and important for the
present context, universality of membership is essential for the effectiveness
of the enforcement system itself. Universal membership implies that all
States, including all major powers, are obliged to be part of the front against

41 Claude, Swords into Plowshares, 235.

42 Kupchan, Kupchan, IntiSec (1995) 52. See also Kupchan, Kupchan, IntlSec (1991) 117.

43 Cf Kupchan, Kupchan, IntiSec (1995) 53.

44 Claude, Swords into Plowshares, 228. “Collective security may be described as resting
upon the proposition that war can be prevented by the deterrent effect of overwhelm-
ing power upon states which are too rational to invite certain defeat” Robert Lyle
Butterworth, 'Organizing Collective Security: The UN Charter's Chapter VIII in
Practice, 28(2) WP (1976) 198.

45 Butterworth, WP (1976) 198.

46 Claude, Swords into Plowshares, 228-238 for a detailed discussion; Wilson, UN and
Collective Security, 8.

47 Kolb, RefugSurvQ (2007) 220.

48 Claude, Swords into Plowshares, 243.

49 This is what ibid, 234-235 focuses on.
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a violator.>® Ideally, a violator will be isolated completely. Any loopholes
allowing the violator to circumvent the enforcement measures will thus be
- ideally - closed. With no States outside the system who are not bound
to the common solidarity agreement, no one must assist the violator, and
henceforth undermine the strength of collective means and circumvent
the power shift towards the community. Universality in this respect is un-
derstood as necessary prerequisite to create the required (overwhelming®')
imbalance and thus to effectively ensure security for all.>

Similarly, the principle of impartial application is another essential ele-
ment of an ideal system of collective security.>® All States must apply the
enforcement mechanism impartially. The design of the mechanism and
its trigger is blind to which State is violating security or any other links
or friendships among States within the community. Unlike the regimes of
alliances and concepts of collective self-defence, the system is not directed
against any particular State but operates based on an abstract definition of
a violation committed from within the own community and membership.>*
This again is connected to the principle of universality.>> The system func-
tions on the assumption that flexible alliances of all member States will
form against the violator.

Furthermore, systems of collective security are ideally organized within
an institutional framework.>® The entire institutional framework has the
primary aim of facilitating and effectively implementing the enforcement
of the agreed principles. The institutionalization serves to coordinate and
ensure collective measures, to commonly define the norms and procedure

50 For the consequences if the system of collective security does not work in accordance
with this essential assumption, see Morgenthau, Politics Among Nations, 398-403, in
particular 401.

51 At the same time this also limits the costs for enforcement measures. First, the
more States participate, the more the burden and costs can be shared among more
shoulders. Second, the lesser the risk is that the aggressor receives the external
assistance, the lesser are the costs.

52 Claude, Swords into Plowshares, 235: “The basic importance of the objective condi-
tions of power diffusion and organizational comprehensiveness lies in the fact that
collective security assumes the possibility of creating such an imbalance of power
in favour of the upholders of world order that aggression will be prevented by the
certainty of defeat or defeated by the minimal efforts of collective forces”.

53 Kolb, RefugSurvQ (2007) 221.

54 Claude, Swords into Plowshares, 233.

55 Kolb, RefugSurvQ (2007) 220.

56 Claude, Swords into Plowshares, 238; Wilson, UN and Collective Security, 9.
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of the system of collective security, and thus ultimately to achieve effective
enforcement.”’

Last but not least, collective security qua definitionem, in its ideal form,
requires compulsory collective action.”® As Inis Claude puts it:

“Collective security is a design for providing certainty of collective action
to frustrate aggression - for giving to the potential victim the reassuring
knowledge, and conveying to the potential law-breaker the deterring con-
viction, that the resources of the community will be mobilized against
any abuse of national power. This ideal permits no ifs or buts. [...]
The theory of collective security is replete with absolutes, of which
none is more basic than the requirement of certainty”>® “Confidence
is the quintessential condition of the success of the system.”®® “What is
essential, in either case, is that the states upon which the operation of
collective security depends should clearly renounce the right to withhold
their support from a collective undertaking against whatever aggression
may arise” “Collective security envisages ironclad commitments for joint

sanctions. ¢!

Such automaticity naturally does not have an easy stance with States. It
limits State’s sovereignty not insignificantly.? Moreover, given the collectiv-
ization of response against an aggressor, automaticity may be associated
with the danger of escalation, turning every small war into a larger one in
which all States are obliged to participate.®® If not deterred, war is no longer
localized, but becomes an obligatory matter of concern for the international
community as a whole.®* While the precise form and scope of the measure

57
58

59
60

61
62
63
64

Wilson, UN and Collective Security, 9.

Claude, Swords into Plowshares, 231, 236; Kolb, RefugSurvQ (2007) 220; Kupchan,
Kupchan, IntlSec (1995) 53 stating that the ideal collective security is a “variant
in which states make automatic and legally binding commitments to respond to
aggression wherever and whenever it occurs”.

Claude, Swords into Plowshares, 231, emphasis in the original.

Ibid 233; Morgenthau, Politics Among Nations, 285: “the prospective lawbreaker,
then, must always expect to face a common front of all nations, automatically taking
collective action in defense of international law".

Claude, Swords into Plowshares, 243.

Stromberg, JHistIdeas (1956) 259-260.

Ibid 259.

For example, Germany and Italy were making this argument Royal Institute of Inter-
national Affairs, International Sanctions: A Report by a Group of Members of the Royal
Institute of International Affairs (1938) 143.
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may not be predetermined, certainty that collective action will take place
is at least an integral part of the theory of an ideal system of collective
security. It is essential that the isolation-mechanism does not stop at recog-
nizing the right of not directly injured States to take action by declaring
the violation a concern of the international community as a whole. This
is described as the indivisibility of peace.®® The ideal mechanism takes an
additional step. States must isolate the violator. Automaticity ensures trust
in the application of the isolation mechanism in concrete cases. Without
automaticity, the imbalance would depend on States” discretion to exercise
their right to take collective measures. Accordingly, the deterrent effect
would be weaker. At the same time, automaticity goes hand in hand with
the principle of universality. Automatic collective measures only work well
if all States participate. Only in this case can States be sure that the measure
taken will not be circumvented by others.

b) The role of non-assistance in a collective security system

Within the ideal system of collective security, (non-) assistance plays a
decisive role. A system of collective security includes a presumption of non-
assistance to the violator. This does not necessarily follow from the mere
fact that States universally agree not to commit a violation, i.e. aggression.®®
The commission of and assistance to an act cannot be easily equated. But
this conclusion may be derived from the specific enforcement mechanism
according to which a violator is to be fought, not supported.

Enforcement action can take two directions.

On the one hand, the targeted State may be strengthened. Measures may
include direct support provided to the targeted State for its defense or
actions undertaken together as the community against the aggressor. The
community shows solidarity — in whatever form necessary. In this respect,
assistance, and in particular military assistance, is granted a decisive role in
the system of collective security as it is essentially built upon States’ cooper-

65 Wilson, UN and Collective Security, 11.

66 It is true that the use force against one State is not only a violation of the rights of the
targeted State, but also all other States. A State that assists such a use of force would
hence contribute to a violation of its own rights. It may be contradictory. But it does
not conclusively answer that such assistance is also prohibited. For the violation of
its own rights, the State may thereby decide to waive its rights. There is no duty to
exercise the right, and hence no duty not to contradict oneself. See in further detail
with respect to the UN Charter specifically, Chapter 3 VL.B.
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ation to restore the commonly agreed principles. The positive and active
form of participation and assistance in restoring the common principles is
thus decisive for the functioning of a collective security system.

On the other hand, the violator may be weakened through measures
exerting pressure on it. Those measures may, but need not necessarily, dir-
ectly relate to the offending action. Weakening the violator can be achieved
through positive action, such as subjecting it to military measures. It can
however also be achieved through negative action. For example, if the
violator is dependent on external supply, cutting ongoing support that
was commenced already prior to the violation may be an effective means.
This may include exercising pressure through a broad range of measures:
economic deprivation — the economic weapon complements the available
response means — but it can also be limited to diplomatic and political
responses.

Non-assistance to the violator, however, does not always guarantee the
imbalance a system of collective security is aiming for. In fact, in most cases
not providing any assistance to aggressors does no more than upholding
the status quo. Still the fact remains that as seen in Chapter 1, assistance, if
provided, may be decisive; it may create or at least uphold an imbalance in
favor of the violator. Hence, non-assistance to the aggressor is an essential
(negative) precondition for any imbalance to work, and henceforth crucial
to the ideal system of collective security. In other words, in itself, non-as-
sistance is (in most cases) not a sufficient means to achieve the enforcement
of the agreed principles. But, at the same time, without non-assistance the
concept of collective security would be put at risk to be ineffective if not
futile. The imbalance which shall be created would be thwarted through
assistance provided to the violator.

In short, a general prohibition of assistance to the violator has a double
function: It may constitute an enforcement measure aimed at weakening
the violator. At the same time, non-assistance to the violator is the founda-
tion of ensuring and enabling the basic idea and function of the system of
collective security: the isolation of the violator with its offending conduct.

Without a prohibition of assistance, the stakes of effective enforcement
action would be set higher. For similar reasons, a collective security system
entails features like the aspiration of universality or institutionalization.
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This is also why an obligation of non-assistance, the precise scope of which
is to be determined,®” may be considered an integral part of an ideal system.

c) Families of collective security systems

“There is no one template of a collective security system.”®® Within the
basic coordinates sketched out above, a system of collective security may
take different forms and designs.® Kupchan and Kupchan refer to a
“family of collective security organizations ranging from ideal collective
security to concerts”’® Collective security is a concept that provides a
framework. Within its boundaries, the parameters may be arranged differ-
ently. Ultimately, it is a choice of policy. Alexander Orakhelashvili explains:
“The powers, functions, and tasks of collective security institutions are
determined through inter-State agreements.””!

Accordingly, systems of collective security may vary with respect to vari-
ous aspects:

There can be differences with respect to the trigger, i.e. the situation that
defines when the system of collective security comes into operation. For
example, the term ‘security’ may be understood differently. The event trig-
gering the system could be confined to non-compliance with procedures
to prevent war, to acts of external aggression or be as broad as to include
any threat to international peace and security giving a positive definition
to peace.”? Likewise, systems of collective security may be distinct in the
procedure relevant to determine whether the trigger mechanism is met in
the present case. Activating the mechanism could require a determination
by a central organ, an agreement among all member States, or leave it to
each State individually.

67 Assistance might eventually encompass any interaction between States. Non-
assistance might go as far as to require an absolute boycott of the State. Similarly,
the temporal scope can differ: a non-assistance obligation can relate to any assistance
that facilitates the wrong, and hence also covers preparatory acts of assistance; it can
however also be limited to assistance during the war itself.

68 Wilson, UN and Collective Security, 9.

69 Ibid 7-8.

70 Kupchan, Kupchan, IntlSec (1995) 53.

71 Orakhelashvili, Collective Security, 10, 11.

72 Nikolaos K Tsagourias, Nigel D White, Collective Security: Theory, Law and Practice
(2013) 24.
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The community may be universal or limited in membership as well as
global or merely regional in scope.”

Different design options exist also with respect to the collective response
by third States forming the international community. The form and type of
the collective response, the procedure according to which the response may
be decided and executed, may differ among collective security systems. The
means and the intensity of the collective enforcement measures may have
a wide range.”* As such, they can extend from non-forcible means such as
economic sanctions to the use of force. The involved actors may vary. The
collective measures can be placed in the hand of the members themselves
or a centralized organ. The collective response by third States may be com-
pulsory. It may also be organized as flexible response conditional to another
decision, or even only as a right that may be exercised discretionary.”> Sim-
ilarly, the collective response may be automatic, immediate, pre-determined
and pre-defined, or rather designed to be flexible for the specific case and
to be determined on a case-by-case basis.

This flexibility in design extends also to regulations of inter-State
assistance specifically. To mention only a few options from a broad array
of possibilities: States may be obliged to assist the target of aggression or
may just be entitled to do so. Similarly, States may have an obligation not
to assist a violator. Alternatively, such a regulation may be confined to a
right not to provide assistance, freeing States from existing cooperation
obligations but leaving it within the discretion of States to continue their
support or not. Finally, the scope of the prohibition of assistance to a
violator may vary as well. It could be absolute, requiring basically an entire
boycott, or it could be limited to assistance specific to the specific act,
requiring a subjective element.

To briefly summarize, assistance is a prominent and integral part of
systems of collective security. Its specific role depends however on the
specific implementation of the entire system. How this system has been
realized through the Covenant of the League of Nations will be the subject
of the following section.

73 Kupchan, Kupchan, IntlSec (1991) 120; de Wet, Wood, Collectiv Security para 1.
74 Wilson, UN and Collective Security, 8.
75 Kupchan, Kupchan, IntlSec (1995) 53.
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2) Assistance under the Covenant of the League of Nations

The Covenant of the League of Nations did not outlaw war. War remained
a legitimate means of international politics. But the resort to war — and only
war’® — was subject to ‘certain’ procedural limitations, imposing a qualified
prohibition to “resort to (or go to) war”.”

Other States’ attitude to war was a dominant question under the
Covenant regime that was widely described as a system of collective secur-
ity.”® Member States undertook the obligation to provide (territorial) sup-
port to the (expressly legal) resort to armed force to protect the Covenant,
upon the recommendation of the Council, against a Covenant-breaking
State.” For other cases of war, the Covenant did not entail a general

76

77

78
79

80

The obligation did not extend to a “force short of war”: Pick, Critchley, Collective
Security, 25; Weller, Use of Force, 626. See discussions whether the moratorium
should extend also to warlike preparations: David Hunter Miller, The Drafting of the
Covenant, vol I (reprint 1969 edn, 1928) 5 para 9.

War was prohibited in only five situations: (1) Article 12 T 1 LoNC: war without
previous submission of the dispute to judicial settlement or meditation; (2) Article 12
I 2 LoNC: war before the end of a three-month cooling off period; (3) Article 13
IV LoNC: war against a State complying an award or decision; (4) Article 15 VI, X
LoNC: war against a State complying with universally adopted report; (5) Article
15 XIII, X LoNC. Walther Schiicking, Hans Wehberg, Die Satzung des Volkerbundes
(2nd edn, 1924) 618; Philip Noel-Baker, The Geneva Protocol: for the pacific settlement
of international disputes (1925) 27-29; Stone, Legal Controls of International Conflict,
175; Robert Kolb, International Law on the Maintenance of Peace. Jus Contra Bellum
(2018) 46-47, 50-54. Also, States undertook “to respect and preserve as against extern-
al aggression the territorial integrity and existing political independence of all Mem-
bers of the League” The relationship of this obligation undertaken in Article 10 LoNC
with other limitations to war has been controversial. Ian Brownlie, International Law
and the Use of Force by States (1963) 62-65. Some viewed it as independent qualified
prohibition to resort to war, from which they inferred a duty of solidarity (and non-
assistance) in such qualified instances of war, e.g. Friedrich Merkel, Die kollektiven
Beistands- und die Nichtangriffspakte (1938) 35-36. States however remained reluctant
towards such an interpretation. On the meaning of ‘resort to war’: Williams, CLJ
(1933); Hersch Lauterpacht, "Resort to War" and the Interpretation of the Covenant
during the Manchurian Dispute, 28(1) AJIL (1934); Quincy Wright, "The Test of
Aggression in the Italo-Ethiopian War;, 30(1) AJIL (1936).

E.g. John Fischer Williams, 'Sanctions under the Covenant, 17 BYIL (1936) 136.

In case of the situation described in Article 16 II LoNC, States were not obliged
to contribute armed forces. Alfred Verdross, Austria's Permanent Neutrality and the
United Nations Organization, 50(1) AJIL (1956) 65; Noel-Baker, Geneva Protocol,
135-136; Schiicking, Wehberg, Vélkerbund, 632; Kolb, Jus Contra Bellum, 64. This
position was not uncontroversial: Hans Wehberg, The Outlawry of War: A Series of
Lectures Delivered Before the Academy of International Law at The Hague and in
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clause regulating interstate assistance. States remained free to support States
engaged in war not prohibited under the Covenant.8® The situation was
more complex with respect to assistance provided to a State committing an
act of war in breach of the Covenant.

Under the Covenant, war was no longer a bilateral issue.® It was a
matter of concern to the whole League.3? An act of war in disregard of the
Covenant was deemed an act of war against all other League Members.®
Against this background, States had a right but no obligation to support
the State targeted by unlawful war.8* With regard to the Covenant-break-

80

81

82
83
84

the Institut Universitaire de Hautes Etudes Internationales at Geneva (1931) 11. But,
under Article 16 III LoNC, States i.a. agreed that they will take the necessary steps to
afford passage through their territory for forces of any of the Members of the League
which are cooperating to protect the Covenant. See also Arnold McNair, 'Collective
Security, 17 BYIL (1936) 162. But see London Declaration (13 February 1920) for
an exception for Switzerland, Robert B Mowat, 'The Position of Switzerland in the
League of Nations, 4 BYIL (1923).

Note however that assisting States may be subject to the Covenant’s regulations of
resorting to war, to the extent that assistance qualified as ‘war’. Advocating for an
obligatory neutrality by third States, unless the Covenant procedure is gone through
Malbone Watson Graham, '"The Effect of the League of Nations Covenant on the
Theory and Practice of Neutrality, 15(5) CalLRev (1927) 371.

Stone, Legal Controls of International Conflict, 168 explains that before this provision
was included war was “so little of matter of legal concern of third States that even
attempted mediation was liable to be treated as an unfriendly act. Self-help by States
was still a part of the international legal order”.

Article 1111 LoNC.

Article 16 I LoNC

League of Nations, Reports and Resolutions on the Subject of Article 16 of the
Covenant. Memorandum and Collection of Reports, Resolutions and References
prepared in Execution of the Council’s Resolution of December 8th, 1926, A.14.1927V,
(1927), 17: “All these Members are, in consequence, entitled to commit acts of war
against the Covenant-breaking State, or to declare that a state of war exists between
them and it; in fact, they may, quite independently of the measures laid down in
Article 16, apply, in respect of this State and its nationals, measures as are in con-
formity with their national law, and which international law allows to be employed
against an enemy. States were however not automatically in a state of war with a
Covenant-breaking State, Schiicking, Wehberg, Vélkerbund, 621; Miller, Drafting of
the Covenant, 80, 366-367; Francis P Walters, A History of the League of Nations
(1960) 53. On the non-existence of a duty to cooperate: e.g. Affairs, International
Sanctions, 89; Walters, History LoN, 382; David Mitrany, The Problem of International
Sanctions (1925) 16; Hathaway, Shapiro, Internationalists, 117-119. See on subsequent
discussions to make assistance obligatory: Walters, History LoN, 381-382; Jessup and
others, Neutrality, vol 4, 104-105.
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ing State, States were free not to assist it.®> But the text of the Covenant
did not embrace a corresponding duty. It did not generally prohibit to
give assistance to wars unlawful under the Covenant.®¢ Instead, member
States undertook under Article 16 para 1 LoNC that defined the collective
response to war in violation of the Covenant:

“immediately to subject [a State that resorted to war in disregard of
the Covenant] to severance of all trade or financial relations, the prohib-
ition of all intercourse between their nationals and the nationals of the
covenant-breaking State, and the prevention of all financial, commercial
or personal intercourse between the nationals of the covenant-breaking
State and the nationals of any other State, whether a Member of the
League or not.”

The ‘severance of all trade or financial relations’ did not depend on a specif-
ic contribution of trade or the financial relations to an unlawful war. No
specific causality standard or subjective connection was required. Instead,
Article 16 LoNC envisaged an automatic and absolute boycott of the treaty-
breaking State. US President Woodrow Wilson put the idea underlying
Article 16 LoN: “Suppose somebody does not abide by these engagements,
then what happens? An absolute isolation, a boycott! The boycott is auto-
matic. There is no ‘but’ or ‘if” about that in the Covenant. [...] It is the

85 Arguably even against an obligation to provide support. Cf also Article 20 LoNC. For
example, States were free to deviate from treaty commitments. They were likewise
no longer bound to grant to a Covenant-breaking State rights guaranteed by the law
of neutrality Payson S Wild, 'Treaty Sanctions, 26(3) AJIL (1932) 496; McNair, BYIL
(1936) 157; Williams, BYIL (1936) 146; Resolutions and Recommendations Adopted
on the Reports of the Third Committee, 6 LNOJSpecSuppl (1921) 25 para 4; Stone,
Legal Controls of International Conflict, 381. For example, this view was widely shared
in the Italian-Ethiopian war: Wright, AJIL (1936) 48; Hersch Lauterpacht, "The Cov-
enant as the Higher Law}, 17 BYIL (1936).

86 But see Articles 12, 13 IV, 15 VI LoNC whereby States agree not to go to war with a
State complying with the Covenant procedure. This obligation has been understood
to also impose a “duty to remain neutral” towards the Covenant-breaking State. Kunz,
PROCASIL (1935) 38. Based on the idea that non-neutrality would constitute an act of
war against the complying State, States may have undertaken also a certain obligation
not to assist to the extent neutrality requires such non-assistance. The scope of the
prohibition of assistance would be limited then to non-neutral behavior. On the
discussion of scope of ‘war’ see: Williams, CLJ (1933). Italy for example viewed a
unilateral denial to deliver oil as an act of war. Following such an interpretation,
the unilateral delivery of oil to an aggressor might have been considered prohibited
‘assistance’.
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most complete boycott ever conceived in a public document.”®” M Augustin
Hamon described the idea as the “revival of medieval excommunication.”$8

In view of the broad nature of the measures to be adopted, acts of
assistance were prohibited, too. In fact, this was an underlying motiva-
tion by States when discussing the response mechanism.® To use Arnold
McNair’s words: the measures were “directed to handicap one of two
belligerents in its contest with its adversary and eventually to make it
impossible for it to continue the contest”® This non-assistance component
featured prominently in practice, most notably when States were reluctant
to implement the deliberately drastic boycott conceived by the drafters.”!
In view of great exporting countries not joining the League, Article 16
LoNC was interpreted to allow States freedom how to specifically and
gradually implement the obligation.”> The Council was thereby assigned a
coordinative role.®> On that note, measures in implementation of Article
16 LoNC were structurally designed and selected®* to primarily target the
Covenant-breaking State in its military and economic capacities necessary
for the unlawful war.®> Article 16 LoNC hence embraced a prohibition of
specific contributions to unlawful war.

87 Aftairs, International Sanctions, 2. See also Geoffrey L Goodwin, Britain and the
United Nations (1957) 42; Orakhelashvili, Collective Security, 8.

88 Affairs, International Sanctions, 2.

89 Williams, BYIL (1936) 132. This was also acknowledged in the debates. Even remote
contributions to war were prohibited for their contribution to an unlawful war. E.g.
delegates stressed that the goal of import embargoes was that “belligerent’s capacity
to import — and to that extent to carry on a war — was pro tanto made more difficult”.
Severing financial relations was described to “reduce the power of the aggressor to
purchase”, Affairs, International Sanctions, 76, 95. This is further indicated by the fact
that all private relations were to be ended. On the adoption of Article 16, the question
was asked whether it is “the intention of this article to provide for the suppression
of private relations” and the Chairman answered: “Our experience with the blockade
has demonstrated the necessity of putting an end to all kinds of relations” Miller,
Drafting of the Covenant, 264.

90 McNair, BYIL (1936) 153.

91 Denna F Fleming, 'The League of Nations and Sanctions, 8 PROCSPSA (1935) 21.

92 Noel-Baker, Geneva Protocol, 136; Williams, BYIL (1936) 142; Affairs, International
Sanctions, 17; Stone, Legal Controls of International Conflict, 180.

93 Williams, BYIL (1936) 137-138; Wehberg, Outlawry of War, 11.

94 States attempted to identify the areas in which the violator was particularly dependent
on foreign assistance, and adopted those measures in the hope that they will lead the
violator to end its violation.

95 Schiicking, Wehberg, Vilkerbund, 629-630. France proposed a list of specific acts
to be prohibited. While the League instead stressed the need for a case-specific re-
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In practice, the determination of whether there had been a breach of the
Covenant that triggered the prohibition of assistance was ultimately left to
States themselves.”® But in case they found a breach, they were required to
take measures as a matter of legal duty.”” Moreover, the scope of Article 16
LoNC was limited in several respects. Assistance was only prohibited as a
reaction to a violation, i.e., once an act of war in violation of the Covenant
had actually been committed. Prior preparatory contributions to warring
efforts could hence not lead to responsibility under Article 16 LoNC. Fur-
thermore, the cooperation addressed was economic in character,”® which
left one to wonder about services, like military logistics, training or com-
munication, or passage through a State’s territory.

The rather limited and selective textual basis of Article 16 LoNC did not
reflect States’ belief that further assistance to a Covenant-breaking State was
not generally prohibited. Article 16 LoONC was conceptualized and applied
as what was widely referred to as “sanctions”,* or “economic weapon”.10 In
view of the experiences of World War I and the interdependence of increas-
ingly less self-sufficient States, sanctions constituted an alternative means

sponse, both approaches shared the characteristic of prohibiting acts that specific-
ally contribute to the unlawful war. See also on the statistics concerning raw mater-
ials, production, exports and imports that the Secretariat had compiled: Walters,
History LoN, 381.

96 “The Economic Weapons”, Resolution adopted on October 4th 1921, para 4,
LNOJSpecSuppl (1921). This did not change the bindingness of the obligation, how-
ever. Affairs, International Sanctions, 193. For an example of an implementation
in practice, cf the Italian-Ethiopian dispute, Walters, History LoN, 655-656. In the
Manchurian dispute, States refrained from finding an unlawful resort to war by Ja-
pan. Non-assistance obligations were hence not triggered, Lauterpacht, AJIL (1934)
46. See also Stone, Legal Controls of International Conflict, 176-177; Williams, BYIL
(1936) 136, 139. On an interesting comparison with the UNSC, Stone, Legal Controls
of International Conflict, 178-180.

97 But see by the end of the 1930s, the obligatory nature of Article 16 LoNC was
increasingly challenged. E.g. Note by the Secretary General: Questions relating to
Article 16 of the Covenant, Report of the 6" Committee to the Assembly on Septem-
ber 30%, 1938, C.444.M.287.1938VII (30 November 1938), including A.74.1938VII.
See also Tucker, ILQ (1951) 18.

98 LoN, Reports and Resolutions on the Subject of Article 16 of the Covenant.
Memorandum and Collection of Reports, Resolutions and References prepared in
Execution of the Council’s Resolution of December 8, 1926, A.14.1927V, (1927), 17.
Stone, Legal Controls of International Conflict, 177: humanitarian action was not
prohibited.

99 Williams, BYIL (1936) 131; Walters, History LoN, 53.

100 “The Economic Weapons”, Resolution adopted on October 4%, 1921, LNOJSpecSup-
pl(1921) 24.
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short of armed forces.'”! While such sanctions - in pursuit of the goal to
end an unlawful war - also aimed to prohibit specific acts that support the
Covenant-breaking State, they primarily sought to ensure and enforce com-
pliance with the Covenant. In other words, there may have been an overlap.
The Covenant may have implicated specific negative non-assistance to a
Covenant-breaking State. But it required positive action that went beyond
non-assistance, hence not conclusively regulating non-assistance.!’?

Such a reading of the Covenant is further affirmed in subsequent efforts
within the League to construct a more extensive system of security, thereby
complementing the Covenant’s regime. Assistance afforded to a Covenant-
breaking State committing an act of war did not feature prominently in
either of them. Instead, the focus lay on obligations guaranteeing States
more substantial protection against all aggression towards the State targeted
by unlawful use of force.

For example, discussions in 1923 on a draft Treaty of Mutual Assistance
would have included a mutual promise of immediate and effective aid in
case of aggressive war determined by the Council .1

The Geneva Protocol (1924), that despite never entering into force was
considered to be widely influential for further developments, followed sim-
ilar lines. States undertook to “co-operate loyally and effectively in support
of the Covenant of the League of Nations, and in resistance to any act
of aggression.” They also agreed to “come to the assistance” of the State
attacked or threatened, though they remained free to define the nature
of this assistance.'* As such, the Protocol sought to further clarify the
provisions on mutual assistance and solidarity under the Covenant.!%>

101 Wehberg, Outlawry of War, 11 describing it as punishment; Rita Falk Taubenfeld,
Howard ] Taubenfeld, 'The “Economic Weapon™: The League and the United Na-
tions, 58 PROCASIL (1964) 188; Stone, Legal Controls of International Conflict, 180.

102 See also Helmut Huber, Die Nichtangriffs- und Neutralititsvertrdage (1936) 13-14;
Morgenthau, Politics Among Nations, 287-288.

103 The treaty sought to establish greater security for States as breeding grounds for
disarmament commitments. It was however ultimately rejected. Wehberg, Outlawry
of War, 14-17; Walters, History LoN, 223-228.

104 Fleming, PROCSPSA (1935) 22. Note the agreement that “naturally [aggressor States,
even when both are aggressors] will not be entitled to receive the assistance referred
to in Article 11, paragraph 3” M Benes, Report of the Third Committee, Security and
Reduction of Armaments, C.708 (1924) IX, 360.

105 Brownlie, Use of Force, 69-70; Walters, History LoN, 268-276, 283; Manley O Hud-
son, 'The Geneva Protocol, 3(2) Foreign Affairs (1924-1925) 232-233.
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The Treaty of Locarno (1925) not only required States not to resort to
war against each other, but also established a full duty to assist the State
targeted by the attack.19

Last but not least, the League prepared a Model Collective Treaty of
Mutual Assistance.!%” Therein, States would pledge not to attack or invade
the territory of another contracting party, not to resort to war against
another Contracting Party and to give assistance to the State subjected to
such an attack once the Council determined it as a violation.1%8

In none of these treaties was the silence on non-assistance to a treaty-
breaking State meant to allow assistance (not falling under sanctions) to
such States. To the contrary, they were drafted on the understanding that
assistance to a treaty-breaking State was in any event prohibited. The Com-
mittee on Arbitration and Security summarized it most succinctly in its
introductory note with respect to third States:

“It is equally clear that the Contracting Parties could not in any case af-
ford any assistance to a third State which ventured to attack one of them
in violation of the Covenant of the League of Nations. The insertion
of a special clause to this effect is useless, since it cannot be presumed
that a Power which agrees to become party to a treaty of security would
be disloyal to any of its co-signatories. It would even be dangerous to
insert such a clause, for it might well weaken the force of Articles 16 and
17 of the Covenant; the undertaking not to afford assistance to a third
aggressor State would not, for States Members of the League of Nations,
be an adequate commitment. The Covenant provides, not for negative,

106 Article 2 and 4 Treaty of Mutual Guarantee between Germany, Belgium, France,
Great Britain and Italy, done at Locarno, October 16, 1925. At the same time,
separate mutual assistance treaties between France Poland and Czechoslovakia were
signed, according to which each pledged armed support in case Germany should
attack the other. Brownlie, Use of Force, 71; Walters, History LoN, 285- 292.

107 Committee on Arbitration and Security, Model Treaty of Mutual Assistance and
Bilateral Treaties of Non-Aggression (1928) C.536.M.163.1928.1X, 32, LNOJSpecSup-
pl (64) 1928, 490-527. See also Brownlie, Use of Force, 67; Walters, History LoN,
383-384. See below ILB.1 on the collective and the bilateral treaties of non-aggres-
sion that have been drafted in parallel.

108 Article I, TIT Model Treaty of Mutual Assistance. These model treaties were the
climax of long-lasting discussions in the League. For details see Jorg Manfred Moss-
ner, 'Non-Aggression Pacts' in Rudolf Bernhardt (ed), Max Planck Encyclopedia of
Public International Law - Use of Force. War and Neutrality. Peace Treaties (N-Z)
(1982) 34-35.
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but for positive action against any State resorting to war in violation of
the engagements subscribed to in Articles 12, 13 and 1519

There was hence a tacit agreement in the abstract that assistance to a
State committing an act of war in disregard of the Covenant must not
be provided."” This obligation was thereby structurally linked to the
Covenant’s underlying system of collective security, which left the ultimate
responsibility for international peace and security to States. The League was
not by design a centralized system of collective security. Instead, it estab-
lished “a system of co-operation between States, which were to retain their
sovereignty but to agree to do and not to do certain things in the exercise
of their sovereign rights”!!! “The League was not an ‘it’ but ‘they’”? The
non-assistance obligation derived from the principle “all against one”.

In practice, the obligation of non-assistance neither had much impact
nor featured prominently besides sanctions. This is not least because sanc-
tions rarely went beyond non-assistance obligations. As an anonymous
contemporary author noted in view of sanctions imposed against Italy in
the Italo-Ethiopian War:

“All that is involved is non-intercourse: a refusal to buy, to extend credit,
or to sell certain supplies to Italy in view of her violation of accepted law.
In other words, the nations merely say to her: "So long as you take such
action, we will refuse to be accomplice to it in any way — we will not take
your exports, give you our credits, or send you essential war supplies."
Sanctions in the real sense would be involved only if force were used, as,
for instance, by blockade. This is not at all a play of words; it penetrates
deep into the spirit of what is being attempted and gives an answer to the
non-resistant pacifists who, by taking no action at all, would, in fact, aid
and abet a violation of law.1®

109 Model Treaty of Mutual Assistance and Bilateral Treaties of Non-Aggression (1928)
31

110 See also Mitrany, Sanctions, 35, 55 who described this as a ‘minimum demand of a
leagued world’; Hudson, PROCASIL (1935) 43 referred to a duty to withhold any
advantage flowing from the nineteenth century law of neutrality.

111 James L Brierly, 'The Covenant and the Charter}, 23 BYIL (1946) 84-85.

112 1Ibid 85. See also McNair, BYIL (1936) 161.

113 Expert on International Affairs, 'Sanctions in the Italo-Ethiopian Conflict, 16 Intl-
Conc (1935) 543-544. For a similar observation Mitrany, Sanctions, 42.
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Moreover, the scope of this non-assistance obligation seemed to follow
the same principles as sanctions.* States’ commitment not to assist a
treaty-breaking State did not go further than what was decided upon as
a sanction. It was likewise applied in reaction to, i.e. upon the outbreak
of hostilities. It did not establish responsibility for any (previous prepar-
atory) contributions to war, even when provided in full awareness that
this may contribute to a prospective unlawful resort to war.!’> Neither was
it automatically applied in absolute terms. While no specific subjective
or objective conditions like causality or knowledge were required, States’
understanding of assistance appeared to be a flexible and realpolitik-driven
one. States thereby seem to have factored in the not insubstantial (economic
and political) burdens that non-assistance might entail for the non-assisting
State, in particular owing to the absence of American commitment to join
League efforts. It appeared thus to be decisive whether or not the contribu-
tion would have a specific and actual impact on the State that unlawfully
resorts to war. For example, in the Italian-Ethiopian War, States continued
to provide strategic commodities to Italy, despite the fact that the Italian
attack on Ethiopia was denounced as a breach of the Covenant and States
imposed sanctions for the first time."® As a contemporary author noted, “it

114 Mitrany, Sanctions, 35, 42.

115 E.g. States did not constrain their cooperation with Italy when Italian war prepara-
tions were hardly deniable. It should not go unnoticed however that during this
time Italy denied to prepare an illegal war. Most decisively for Italian war prepara-
tions, Italy was not hindered to pass through the Suez Canal. Besides discussions
on whether a State had a right to close the canal, Halford L Hoskins, 'Suez Canal
Problems, 30(4) GeogrRev (1940) 670, it has been discussed however whether a
closure of the Canal for Italy constituted a warlike act. It would then not have been
obligatory under Article 16 para I, but fall within Article 16 para 2 LoNC, Williams,
BYIL (1936) 141, 145; Affairs, International Sanctions, 206.

116 Abstract of Report on Italy's Aggressions Adopted by the League of Nations Council,
October 7, 1935, 16 IntlConc (1935) 527. All States but six followed the Council’s re-
port that found Italy to have resorted to war in disregard of Article 12 of the Coven-
ant, Wright, AJIL (1936) 47; Stone, Legal Controls of International Conflict, 177-178.
The League’s Coordination Committee that had been established consequently
proposed to ban arms trade, financial transactions, to prohibit “importation into the
territory of State Members of all goods (other than gold or silver bullion and coin)
consigned from Italy or Italian possessions”, and “the exportation or re-exportation
to Italy and her colonies of a certain number of articles ... necessary for the
prosecution of war, ... [and] mainly exported by States Members of the League”
These proposals had been accepted. A further proposal that would have added
coal, oil, pig iron and steel, was rejected, however, Cristiano Andrea Ristuccia,
"The 1935 Sanctions against Italy: Would coal and oil have made a difference?; 4(1)
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is already a common secret in one or another of the countries claiming to
impose all the restrictions recommended, that the trade exchange with Italy
was bigger during these restrictions than before their so-called “enforce-
ment”17 Ethiopia had repeatedly called for the cessation of such support.18
The ensuing discussions concerned only States” obligations under Article 16
LoNC as sanctions but did not feature an independent obligation not to
provide assistance. States apparently did not feel obliged to cease assistance,
as the cessation of petroleum or oil was considered ineffective and only
detrimental to States ceasing cooperation as long as non-parties to the
Covenant did not commit to join the termination of supplies.!”

Accordingly, while States appeared to recognize that assistance to war
in violation of the Covenant was prohibited, too, it was primarily the
sanction regime under the League against which assisting contributions
were measured.

B. Prohibitions of war: also prohibitions of assistance to war?

In the interwar period, States subjected their right to resort to war increas-
ingly to legal constraints. Before a prohibition of war gained traction on
the universal level with the conclusion of the Kellogg-Briand Pact in 1928,
States were pioneering the idea through bilateral treaties.!?

EurRevEconHist (2000) 87. Those actions were understood as interpretation of the
Article, Williams, BYIL (1936) 142.

117 George de Fiedorowicz, 'Historical Survey of the Application of Sanctions, 22 TGS
(1936) 129.

118 9lst Session of the Council Annex 1592 Documentation relating to the Dispute
between Ethiopia and Italy, LNOJ (1936) 399, 403.

119 Affairs, International Sanctions, 67. The Committee of Experts concluded that an oil
embargo would have made it more difficult and more expensive for Italy to purchase
oil, de Fiedorowicz, TGS (1936) 131. For an argument that mineral sanctions would
have been an effective and sufficient deterrent: Thomas H Holland, 'The Mineral
Sanction As a Contribution to International Security}, 15(5) IntlAff (1936). See also
on the question whether sanctions are only obligatory when applied collectively
Williams, BYTL (1936) 135.

120 Contemporary scholars agreed that this was a new development in State practice,
although the idea was not revolutionary. For example, Chancellor Otto von Bis-
marck had expressed the wish for such treaties already in the 19" century: “Wie
niitzlich es fiir den Frieden sein konnte, wenn sich moglichst viele Grofiméachte
zusagen wollten, sich nicht anzugreifen!”, Ginther Wasmund, Die Nichtangriffspak-
te: zugleich ein Beitrag zu dem Problem des Angriffsbegriffes (1935) 59-60; Huber,
Nichtangriffsvertrdge, 8. It is true that treaties of friendship and treaties of neutrality
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Within those treaties, assistance to another State’s resort to war also
found express regulation. Beyond committing to refrain from resorting to
war'?! against their treaty party, States also pledged not to assist a third
State attacking their treaty party (1). Multilateral regulations, namely the
Kellogg-Briand Pact, may have lacked such textual clarity. Still, questions
on interstate assistance featured nonetheless in interpretative exercises (2).

1) (Bilateral) treaties of non-aggression and assistance

The majority of bilateral non-aggression treaties did not stop at prohibiting
aggression. In addition, these treaties frequently imposed express obliga-
tions on the contracting parties not to support a third State resorting to war
against the treaty party.

By broadening the obligations for the treaty parties accordingly, States
compensated for the treaty’s bilateral nature. Treaties were thus conceptu-
alized to grant more comprehensive protection against not only direct,
but also indirect attacks.”?? Through a sophisticated network of bilateral
treaties, States sought to build up an extended security zone. A State’s treaty
partners ideally thereby constituted a buffer rendering attacks by third
States in times of limited air power substantially more difficult.

with comparable commitments limiting the recourse to war were not uncommon,
even before the interwar period. e.g. Harvard Law School, 'Draft Conventions,
with Comments, Prepared by the Research in International Law of the Harvard
Law School, III, Rights and Duties of States in Case of Aggression, 33 Supplement
AJIL (1939) 858 et seq; Wasmund, Nichtangriffspakte, 57-58. Those treaties were
not absolute, but allowed for deviation, and were based on the understanding of a
sovereign right to resort to war School, AJIL (1939) 823; Merkel, Nichtangriffspakte,
48; Wasmund, Nichtangriffspakte, 60.

121 The term “war” is used in a non-technical manner in this section. The conduct
prohibited under the bilateral treaties is defined by a remarkable terminological
variance including “aggressive action”, “attack”, “act of aggression”, “recourse to
war”, “act of violence”. Cf also Julius Stone, Aggression and World Order: A Critique
of United Nations Theories of Aggression (2nd printing edn, 1958) 37-38. On the
scope and meaning of the prohibitions itself, Wasmund, Nichtangriffspakte; Huber,
Nichtangriffsvertrige; Merkel, Nichtangriffspakte.

122 Indirect attack is understood as the provision of assistance to a direct attack. On
the original meaning of ‘indirect aggression’ see Ann Van Wynen Thomas, Aaron ]
Thomas, The Concept of Aggression in International Law (1972) 18. Initially, France
coined the term in a broad manner. France understood it as any attack that was
not directed against France itself, but still would render France less secure, i.e. for
example Germany attacking France’s (south)eastern neighbors.
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The Soviet Union, which had also been the driving force behind bilateral
non-aggression treaties, took this basic idea the furthest.!?* As a counter-
system to the League of Nations, and in fear of “imperialistic interference”
by the League, the USSR concluded various bilateral non-aggression pacts
with neighbouring and geographically key States, until it eventually joined
the League in 1934.124 Thereby, it established a (legal) buffer zone, seeking
to protect itself not only against attacks by its treaty parties, but foremost
indirectly by members of the League of Nations.!?>

In effect, non-aggression treaties were a political means to achieve a
minimal level of security. They complemented or compensated for duties
to provide assistance or a full alliance that may not have been viable
for some States. In other words, these treaties entailed the most minimal
commitment to military assistance: assistance through non-assistance to
the enemy.!126

123 Huber, Nichtangriffsvertrdge, 13; Mossner, Non-Aggression Pacts, 36; Wasmund,
Nichtangriffspakte, 63-64.

124 Treaty of Friendship and Neutrality (USSR, Turkey) (17 December 1925) 157 LNTS
353; Treaty of Berlin (USSR, Germany) (24 April 1926) 53 LNTS 387; Treaty of
Neutrality and Non-Aggression (USSR, Afghanistan) (31 August 1926); Non-Aggres-
sion pact (USSR, Lithuania) (28 September 1926) 69 LNTS 145; Treaty of Non-Ag-
gression (USSR, Latvia) (5 February 1932) 148 LNTS 113; Treaty of Guarantee and
Neutrality (USSR, Persia) (1 October 1927) 112 LNTS 275; Treaty of Non-Aggression
and Pacific Settlement of Disputes (USSR, Finland) (21 January 1932) 157 LNTS
393; Treaty of Non-Aggression and Peaceful Settlement of Disputes (USSR, Estonia)
(4 May 1932) 131 LNTS 297; Pact of Non-aggression, (USSR, Poland) (25 July 1932)
136 LNTS 41; Pact of Non-Aggression (USSR, France) (29 November 1932) 157
LNTS 411; Treaty of Friendship (USSR, Italy) (2 September 1933) 148 LNTS 319.
Three ancillary treaties were also part of its network: Treaty of Friendship and
Security (Persia, Turkey) (22 April 1926) 2(15) Bulletin of International News (1926)
1-3; Treaty of Friendship and Security, (Persia, Afghanistan) (27 November 1927)
107 LNTS 433; Treaty of Friendship and Cooperation (Turkey, Afghanistan) (25
May 1928). For details see Huber, Nichtangriffsvertrige, 19, 21-59; Malbone W Gra-
ham, "The Soviet Security Treaties, 23(2) AJIL (1929); Merkel, Nichtangriffspakte,
48, 60-62.

125 Initially, the Soviet Union had aimed for an absolute non-assistance provision. Oth-
er States denied this request as they were not willing to tolerate an aggressive Russia
policy. The USSR consequently settled for more limited option, which was still
aligned with its primary interest: security against arbitrary attacks by the League.
See e.g. on the negotiations of the Treaty of Berlin, Huber, Nichtangriffsvertrdge, 34.

126 Merkel, Nichtangriffspakte, 14, for more details on the background of non-aggres-
sion treaties 47; Huber, Nichtangriffsvertrdge, 16; Model Treaty of Mutual Assistance
and Bilateral Treaties of Non-Aggression (1928) 31.
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The specific design of non-assistance obligations, in particular their trig-
ger and scope varied considerably.

Some States committed to an obligation to remain neutral.””’” States un-
dertook this duty throughout the duration of the hostilities, usually limited
to the case where a treaty party was attacked despite its peaceful attitude.8
The commitment to non-assistance was generally understood in line with
their rights and duties under the law of neutrality,!?® albeit it was sometimes
qualified by specific and absolute non-assistance rules.*® As such, this
implied - as some treaties expressly stressed3! — that intercourse with the
attacking belligerent permissible under the law of neutrality was to be
respected.

Other treaties avoided any reference to the law of neutrality, deliberately
$0.32 Those treaties required the treaty party not to “lend its support”,'33

127 E.g. Political Agreement (Austria, Czechoslovakia) (16 December 1921) 9 LNTS 9,
247 Article 3; Treaty of Friendship and Neutrality (USSR, Turkey) (17 December
1925), 157 LNTS 353, Article I; Treaty of Neutrality and Mutual Non-Aggression
(USSR, Afghanistan) (24 June 1931) 157 LNTS 371, Article 1. For more details see
also Wasmund, Nichtangriffspakte, 105.

128 E.g. Treaty of Berlin (USSR, Germany) n 124, Article 2; Treaty of Neutrality,
Conciliation and Arbitration (Turkey, Hungary) (5 January 1929) 100 LNTS 137,
Article 2; Treaty of Friendship, Neutrality, Conciliation and Arbitration (Greece,
Turkey) (30 October 1930) 125 LNTS 9, Article 2; Treaty of Non-Aggression and
Pacific Settlement of Disputes (USSR, Finland), n 124, Article 2; (USSR, Italy), n
125, Article 2; (USSR, Poland) n 125, Article 2; (USSR, France) n 125, Article 2;
(USSR, Persia) n 124; (Persia, Afghanistan), n 125, Article 2. But see the (USSR,
Afghanistan), (USSR, Turkey), (Turkey, Persia) n 124 who contained an unlimited
obligation of neutrality and non-assistance, even in case of aggressive wars. As Was-
mund, Nichtangriffspakte, 108 notes those treaties effectively constituted an “indirect
duty of assistance to an aggressive treaty party.’

129 Treaty of Friendship (Turkey, France) (3 February 1930) 54 LNTS 195, Article I.
Some treaties imposed further commitments, e.g. with respect to their nationals. On
the content of neutrality: Kentaro Wani, Neutrality in International Law: From the
Sixteenth Century to 1945 (2017) 6, 7.

130 E.g. (USSR, Afghanistan) n 127, Article 3.

131 (Persia, Afghanistan) n 124, Article 2; (USSR, Persia) n 124, Article 2.

132 In order to avoid a debate about the compatibility with the League Covenant, States
refrained from using the terminology of “neutrality”. Also, not all States were willing
to any longer turn a blind eye on aggressive policies by their contracting parties.
Promising full neutrality was considered to possibly support an aggressive State. Cf
Wasmund, Nichtangriffspakte, 106 n 44; Huber, Nichtangriffsvertrdge, 39.

133 (USSR, Lithuania), n 124: “Should one of the Contracting Parties, despite its peace-
ful attitude, be attacked by one or several third Powers, the other Contracting Party
undertakes not to support the said third Power or Powers against the Contracting
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or “not to give aid or assistance, either directly or indirectly”.®* As a
general rule, these obligations applied during the course of the conflict,
and, as some States were eager to stress, left other rights and obligations
undertaken prior to the treaty unaffected.’®> The non-assistance obligation
applied only to the extent that the use of force was aggressive.1*6

Some treaties again listed specific forms of contributions to a third
actor’s military activities that were prohibited. Notably, these provisions
applied in case of a use of force by any third actor, governments, organisa-
tions, or private groups alike.'%”

Some treaties took a different approach to regulating assistance than pre-
vious treaties that formulated a prohibition distinct from the prohibition to
use force.®® The increasing number of non-aggression pacts had prompted
the question what conduct precisely the treaties prohibited — a question that
was to be controversially debated with increased intensity for the years to
come.’®® Notably early attempts to defining aggression indicated that the
provision of assistance to armed force may suffice.

Most famously, the Politis Definition in the context of the Disarmament
Conference 1932-1933 included:

“Provision of support to armed bands formed in its territory which have
invaded the territory of another State, or refusal, notwithstanding the

Party attacked” (Italy, Yugoslavia) (25 March 1937) in Merkel, Nichtangriffspakte,
63. Treaty of Non-Aggression (Germany, USSR) (23 August 1939).

134 (USSR, Poland) n 124, Article II; (USSR, France) n 124, Article II (“aid and sup-
port”).

135 (USSR, France) n 124, Article ITI.

136 This was also the general rule for treaties promising support: They were limited to
cases of lawful wars. But not all treaties had such a qualification, e.g. the infamous
Treaty of non-aggression between Germany and the USSR from 1939.

137 Treaties either referred to both actors (‘Governments’/’third parties’ and ‘military
organisations’) or stipulated abstract obligations. E.g. (Lithuania, Russia) n 124,
Article IV; (Russia, Latvia), n 124, Article IV; Treaty of Friendship (Turkey, France)
(3 February 1930) 54 LNTS 195, Article I; (Austria, Czechoslovakia) n 127, Article 4;
(Russia, Afghanistan) n 124, Article 3.

138 Treaties that mentioned assistance in a distinct prohibition did not necessarily
exclude this interpretation, as they typically used broad formulations such as “all
warlike manifestations as far as possible” or noted that the use of force was prohib-
ited irrespective whether committed separately or in conjunction with other powers.
Bengt Broms, The Definition of Aggression in the United Nations (1968) 26-27.

139 Brownlie, Use of Force, 67.
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request of the invaded State, to take in its own territory all the measures
in its power to deprive those bands of all assistance or protection.”14?

At its face this provision concerned non-State actor violence, not interstate
conflict. But in his report, Politis suggested that this rule reflected a more
general principle: a (broadly understood) idea of complicity:

“The Committee, of course, did not wish to regard as an act of aggression
any incursion into the territory of a State by armed bands setting out
from the territory of another country. In such a case, aggression could
only be the outcome of complicity by the State in furnishing its support
to the armed bands or in failing to take the measures in its power to
deprive them of help and protection. In certain cases (character of frontier
districts, scarcity of population, etc.) the State may not be in the position
to prevent or put a stop to the activities of these bands. In such a
case, it would not be regarded as responsible, provided it had taken
the measures which were in its power to put down the activities of the
armed bands. In each particular case, it will be necessary to determine in
practice what these measures are”4!

Still, in comparison to assistance to non-State actor violence that was a
feature common to several treaties,'*? the rule rarely applied in express
terms to interstate assistance. A notable exception was the 1937 Treaty of
Non-Aggression between Afghanistan, Iraq, Iran, and Turkey, according to
which

140 Draft Act relating to the definition of the aggressor Series of League of Nations
Publications, IX, Disarmament, 1935 IX.4, 583 et seq, Conf. D/C.G.108. On the legal
status of the definition Claus Kref3, Gewaltverbot und Selbstverteidigung nach der
Satzung der Vereinten Nationen bei staatlicher Verwicklung in Gewaltakte Privater
(1995) 269.

141 LoN, Conference for the Reduction and Limitation of Armaments, Conference
Document, vol I, 681.

142 For an overview see Ian Brownlie, 'International Law and the Activities of Armed
Bands, 7(4) ICLQ (1958) 719-722. E.g. Convention for the Definition of Aggression
(3 July 1933), 147 LNTS 67, 148 LNTS 79, 211 (Afghanistan, Estonia, Iran, Latvia,
Lithuania, Persia, Poland, Romania, USSR, Turkey, Czechoslovakia, Yugoslavia,
Finland); Pact of the Balkan Entente (Greece, Turkey, Romania, Yugoslavia) (9
February 1934) 153 LNTS 153. Note that not all treaties recognized this: e.g. Anti-
War Treaty on Non-Aggression and Conciliation (Argentina, Brazil, Chile, Mexico,
Uruguay, Paraguay, USA) (10 October 1933), 28(3) AJILSuppl (1934) 79.
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“[t]he following shall be deemed to be acts of aggression: [...] Directly
or indirectly aiding or assisting an aggressor [...]. The Following shall
not constitute acts of aggression:” [...] Action to assist a State subject to
attack, invasion or recourse to war by another of the High Contracting
Parties [in violation of the Kellogg-Briand Pact].”143

Last but not least, several treaties did not dedicate a specific clause to
assistance to unlawful war. Their silence was, however, not a rejection of
the obligation but was usually grounded in the fact that obligations under
the treaties transcended the minimal commitment to non-assistance. While
it remained a fact that some treaties left the issue unregulated,'** this is not
true for all of them. For example, treaties under the auspices of the League
discussed above, such as the Geneva Protocol,'*> the Treaty of Locarno'4®
or the Model Collective Treaty of Mutual Assistance,'” all did not mention
non-assistance, as they exceeded such an obligation: the requirement of
solidarity and mutual assistance, again limited to a case of lawful resort to
armed force, was understood to also require non-assistance.8

Other treaties of non-aggression that confined themselves to prohibit-
ing aggression were understood in a broader context. For example, some
treaties were aligned in terms with the Kellogg-Briand Pact.® Others
were based on the model (bilateral and multilateral) non-aggression pacts
prepared under the auspices of the League of Nations.>® During the negoti-
ations in the Committee on Arbitration and Security, it was proposed to

143 (8 July 1937) 190 LNTS 21, Article 4.

144 E.g. Peace, Friendship and Arbitration (Dominican Republic, Haiti) (20 February
1929) 105 LNTS 215.

145 Protocol for the Pacific Settlement of Disputes (2 October 1924) 19(1) AJILSuppl
(1925) 9-17.

146 Treaty of Mutual Guarantee (Germany, Belgium, France, UK, Italy) (16 October
1925) 54 LNTS 289, Articles 2, 4.

147 Model Treaty of Mutual Assistance and Bilateral Treaties of Non-Aggression (1928).

148 Wasmund, Nichtangriffspakte, 62, 107. With respect to a commitment to non-aggres-
sion in such treaties: Merkel, Nichtangriffspakte, 34, see also for an overview on
those treaties.

149 E.g. Pact of Non-Aggression (Germany, Poland) (26 January 1934), https://avalon.la
w.yale.edu/wwii/blbk0l.asp. Huber, Nichtangriffsvertrige, 45. For the interpretation
of the commitments under the Kellogg-Briand Pact, below I1.B.2.

150 See Model Treaty of Mutual Assistance and Bilateral Treaties of Non-Aggression
(1928) for: Resolution adopted by the Assembly on September 26th, 1928, on the
Submission and Recommendation of Model Treaties of Non-Aggression and Mu-
tual Assistance, 28; Introductory Note to the Model Collective Treaty of Mutual
Assistance and Collective and Bilateral Treaties of Non-Aggression, drawn up by
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include an express and absolute prohibition to assist any attacking State.
The Committee however rejected the proposal on the view that such a pro-
hibition to support was already included in the non-aggression provision.>!
The bilateral treaties based on this model treaty affirmed this reading. The
Pact of Non-Aggression between Greece and Romania from 1928, Greece
and Yugoslavia from 1929, Greece and Poland from 1932, Romania and
Turkey from 1933, and Turkey and Yugoslavia from 1933 were concluded on
this assumption.’®> Moreover, the treaties were designed to be concluded
by members of the League,>® and thus to complement the protection
under the Covenant for League members against League members.1>* As
such, States were cautious for the treaties not to alter existing solidarity
obligations under the League Covenant.!>

Bilateral treaty commitments to non-assistance to a State engaged in war
were not novel.1® The obligations recognized in the treaties are noteworthy
in that they no longer followed the paths of power but were increasingly
guided by, and thus an expression of, the emerging ius contra bellum.

On a conceptual level, it is interesting to note that it seemed not obvious
to States that a commitment to non-aggression automatically and inher-
ently implied a prohibition of assistance. States did not seek to prohibit any
reason for conflict, but carefully tailored the scope of their obligations.!””
Hence, they imposed either a distinct rule of non-assistance, or defined
assistance as a prohibited act.

The scope and meaning of non-assistance commitments remained to be
defined, but some general parameters were established. Non-assistance was
also usually required only in case of aggressive wars. Assistance to lawful
resort to war remained permissible. In view of the still dominant distinction
between war and peace, treaty obligations seemed confined to assistance

the Committee on Arbitration and Security; Model Collective Treaty of Mutual
Assistance and Collective and Bilateral Treaties of Non-Aggression.

151 Huber, Nichtangriffsvertrige, 75-76.

152 Ibid; Mossner, Non-Aggression Pacts, 35; Merkel, Nichtangriffspakte, 62.

153 Although it was not excluded that non-members become parties to the treaty. Model
Treaty of Mutual Assistance and Bilateral Treaties of Non-Aggression (1928) 29 c).

154 There was some discussion whether to extend the treaty to cases of aggression by
third States. While this was not meant to be excluded, the issue was deemed too
complex. Model Treaty of Mutual Assistance and Bilateral Treaties of Non-Aggres-
sion (1928) 4, 29, 31.

155 Huber, Nichtangriffsvertrige, 75-76.

156 Ibid 7-8; Merkel, Nichtangriffspakte, 18-19.

157 Similarly Merkel, Nichtangriffspakte, 50, 55.
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provided once war had occurred, leaving pre-war cooperation (and war
preparation) out of the equation.!8 Still, albeit heavily influenced by the law
of neutrality, States seemed to adopt a rather comprehensive understanding
of assistance. For example, at times obligations extended to State action
with respect to non-State actors. Moreover, States widely acknowledged that
the certainty of a commitment not to provide assistance to a belligerent
party could constitute (minimal) assistance. As such, promises of (full)
assistance’™ and non-assistance alike were widely, but not universally,'*
limited to States resorting to non-aggressive war.!6!

2) The Kellogg-Briand Pact and assistance

The Kellogg-Briand Pact may not have had the direct impact on interna-
tional diplomacy that some had hoped for.!®2 But setting its shortcomings
aside, international actors agreed already in contemporary times that its
underlying ideals were revolutionary.'%> The Pact’s text was kept simple and
plain. Its substantive parts read:

158 Notably, however, treaties frequently included provisions requiring States not to
participate in any alliance directed against the treaty party.

159 Merkel, Nichtangriffspakte, 16, 33.

160 As seen above, there were notable - in a time of transition unsurprising — excep-
tions, which however validate the general rule. The treaty of non-aggression con-
cluded between the USSR and Germany in 1939 was probably the most infamous
example for these kinds of pacts, Wasmund, Nichtangriffspakte, 109. See for example
for the discussions on the USSR, Germany, Treaty of Berlin (1926), Huber, Nichtan-
griffsvertrége, 33-36, see also 34 for French protest. See also Model Treaty of Mutual
Assistance and Bilateral Treaties of Non-Aggression (1928) 31 which explicitly states
that any mutual assistance treaties need to be in compliance with the LoNC.

161 Several treaties included even a right to terminate the treaty when a treaty party
resorted to aggression.

162 Edwin M Borchard, 'The Multilateral Treaty for the Renunciation of War, 23(1)
AJIL (1929) 118. Some even questioned the Pact’s legal character. For the debate see
e.g. Roland S Morris, 'The Pact of Paris for the Renunciation of War: Its Meaning
and Effect in International Law, 23 PROCASIL (1929) 88, 90-91; Wright, AJIL (1933)
39, 40-41; Lauterpacht, TGS (1934) 188-189.

163 ILA, ILARCONF (1934) 12 (Hudson); Lauterpacht, TGS (1934) 201; David Jayne
Hill, "The Multilateral Treaty for the Renunciation of War, 22(4) AJIL (1928) 826.
See for further views Julie M Bunck, Michael R Fowler, 'The Kellogg-Briand Pact:
A Reappraisal, 27(2) TulJIntlé-CompL (2019) 261-266. For a detailed assessment of
the Pact see Wehberg, Outlawry of War, 80-82; Hathaway, Shapiro, Internationalists.

97

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 2 Pre-1945 History of Interstate Assistance — Diversity in Transition

“Article 1

The high contracting parties solemnly declare in the names of their
respective peoples that they condemn recourse to war for the solution of
international controversies, and renounce it as an instrument of national
policy in their relations with one another.

Article 2

The high contracting parties agree that the settlement or solution of all
disputes or conflicts of whatever nature or of whatever origin they may
be, which may arise among them, shall never be sought except by pacific
means.”164

For the first time, States universally constrained the sovereign right to take
recourse to war. However, what is more noteworthy in the present context
is what the text of the Pact did not mention. The Pact did not define
‘war’. It did not expressly provide for exceptions. It remained silent on
consequences of a violation. And last but not least, in striking contrast to
the widespread practice of bilateral non-aggression treaties, the Pact made
no mention of assistance.!%3

In particular the latter point is remarkable. Prior to the negotiations
of the Pact, several proposals of the so-called ‘outlawry movement’ had
promoted a prohibition of war, including non-assistance obligations.
Prominently, for example, James Shotwell advocated for a prohibition with
teeth, i.e., ‘sanctions’.'®® When he eventually yielded to political reality
that universal agreement to ‘sanctions’ as obligations to take measures of
constraint in reaction to prohibited war met insurmountable opposition
at the time,'9” he still submitted that States could not remain indifferent
towards an aggressor. Accordingly, the model treaty he proposed in 1927

Note that the Pact is still valid; Bosnia and Herzegovina for example has joined as
late as 1994.

164 General Treaty for Renunciation of War as an Instrument of National Policy (28
August 1928), 94 LNTS 57.

165 Note that it was accepted that in case of a violation through a resort to war by
one party, States were released from their obligations under the treaty to the treaty-
breaking State. See e.g. Mr Kellogg, Secretary of State, Identic Note to Fourteen
Governments on a Multilateral Treaty Renouncing War as an Instrument of Policy,
June 23, 1928, reprinted in Wright, IntlConc (1928-1929) 409.

166 See in detail on Professor Shotwell’s role in the emergence of the Kellogg-Briand
Pact and the outlawry movement in general Hathaway, Shapiro, Internationalists.

167 1Ibid 118-119, 125-126; Wehberg, Outlawry of War, 66.
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envisaged a separate provision that required States “not to aid or abet the
treaty-breaking power.”168

Limits to cooperation also played a relevant role for the States involved.
When France offered the US to conclude the Pact as a bilateral agreement
only, it essentially aimed at a non-assistance commitment.!® France was
well aware that the US would be reluctant to enter a full alliance. The
French proposal hence primarily sought a negative commitment from the
US not to join forces with a potential enemy.”? By ‘multilateralising’ the
proposed treaty, the USA sidestepped the diplomatic trap posed by the
French.”!

The Pact’s text only shows that neither of these submissions that would
have limited assistance short of war found their way into the text of the
Pact.”? The simple wording was deliberate. As US Secretary of State Henry
Stimson famously put three years after the Pact’s entry into force:

"The Briand-Kellogg Pact provides for no sanction of force. It does not
require any signatory to intervene with measures of force in case the Pact
is violated. Instead, it rests upon the sanction of public opinion, which
can be made one of the most potent sanctions of the world."”3

168 James T Shotwell, 'Model Treaty of Permanet Peace, 89(7) Advocate of Peace
through Justice (1927). This "recognized a moral duty not to help an aggressor"
While this included arm supplies by governments, it did not entail a prohibition
of private arms shipments to aggressors, Wright, IntlConc (1928-1929) 355, also on
further attempts to prohibit assistance. For example a resolution introduced by US
Senator Burton would have declared it "the policy of the United States to prohibit
the exportation of arms, munitions, or implements of war to any country which
engages in aggressive warfare against any other country in violation of a treaty,
convention, or other agreement to resort to arbitration or other peaceful means for
the settlement of international controversies.’

169 Hathaway, Shapiro, Internationalists, 124.

170 France’s diplomatic goal was to gather as many allies against Germany as possible,
or at least to isolate Germany. Bunck, Fowler, TulJIntle>CompL (2019) 244, 246, 254.

171 1Ibid 252. In particular, the US was reluctant to give up its neutrality rights.

172 Likewise, it has not been subject in the immediate exchange among States on the
Pact, Wehberg, Outlawry of War, 74.

173 Stimson, Foreign Affairs (1932-1933) v. For earlier statements see, Harold Josephson,
'Outlawing War: Internationalism and the Pact of Paris, 3(4) DiplHist (1979) 380.
Other States agreed, André Nicolayévitch Mandelstam, Linterprétation du pacte
Briand-Kellogg par les gouvernements et les parlements des états signataires (1934)
38, 69-72, 108 (France), 141 (Italy), 146 (Belgium); Tucker, ILQ (1951) 21. On the
background of the “peace with/without teeth debate” between Shotwell and Levison
see Hathaway, Shapiro, Internationalists, 124-126.
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While hence it is clear that the Pact stopped short of any collective security
mechanism, to what extent, if at all, the Pact prohibited assistance to war by
means short of war at the outset, silence prevailed.

Remarkably, the absence of an express clause dealing with assistance was
not widely equated with the understanding that assistance to a resort to war
in violation of the Pact remained permissible — quite the contrary.

There was broad agreement that the Pact also prohibited States to sup-
port a State taking recourse in contravention to the Pact. The “Budapest
Articles of Interpretation” provide the best illustration.”” In 1934, the Inter-
national Law Association had taken on the task to thoroughly analyse the
“effect of the Briand-Kellogg Pact of Paris on International Law”.'”> The
Articles that were unanimously adopted stipulated under Article 3 that a
“signatory State which aids a violating State thereby itself violates the Pact.
«“176

This interpretation did not remain unopposed. For example, during
the ILA’s debates, Eduard Reut-Nicolussi took a stance against such an
interpretation. He raised the delicate question of the relationship between
sanctions and non-assistance obligations, and argued that, in his view, the
obligation was “nothing but [a] sanction” which was not part of the Pact
of Paris. He maintained that the Pact did not concern the community’s
reaction against a violator, which should not be confounded with the
obligations of the signatories.”” Reut-Nicolussi further rejected that such
a non-assistance obligation under international law could be justified by
an “analogy of criminal law [...] saying that if an action is forbidden by
criminal law everyone else has to abstain from aiding the criminal. The
contents of the Briand-Kellogg Pact are but a renouncement of war.’78

Such arguments remained isolated, however. Expressly, Jaroslav Zourek
took on the task to defend the majority interpretation of the Pact. He
viewed it as “une régle constructive implicitement déja comprise dans le
Pacte”.” For him, the prohibition of war constituted “une norme du droit
international penal protégant I'ordre public et I'intérét général”’8% A State
aiding another State in violation of such a norm would carry the same

174 ILA, ILARCONF (1934) 66-69.

175 1bid 3. Not included were the subject of sanctions and the definition of aggression.
176 1Ibid 66-69.

177 1bid 52.

178 1Ibid 53.

179 1Ibid 54-55.

180 Ibid 54.
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responsibility. Assistance was of the same nature as the delict of the main
actor.®! Edmund Withman viewed it as a “necessary implication of the
Pact”182 Others, such as Hersch Lauterpacht, commenting on the Budapest
Articles, likewise accepted the non-assistance obligation as a “proper in-
stance of genuine interpretation”.!#3

The wide agreement on the existence of such a prohibition should not
disguise the fact that the precise content of the prohibition remained vague
at best. The British government’s position exemplified this well. When
asked by the House of Lords to comment on the Budapest Articles in
1935, the government remained reluctant to generally accept the Budapest
Articles of Interpretation. In its brief comments, it did not reject the non-
assistance obligation as stipulated by Article 3 of the Budapest Articles. The
government limited itself to noting that its effect crucially depended on the
precise meaning of the word “aids”.!34

The debate on the Pact’s impact on the law of neutrality also illustrates
the wide range of possible interpretations. Whether the Pact allowed for
assistance to the ‘victim’ State, and whether it prohibited granting a treaty-
breaking ‘aggressor’ State the rights protected under the law of neutrality
sparked major controversy. Both would have deviated from the traditional
law of neutrality, as was universally agreed.

Some considered the granting of rights under the law of neutrality to
the treaty-breaking State to violate the Pact itself (which then would have

181 Ibid 19, 53-55 (Dehn, Hammarskjold). Tullio Ascarellli stressed the fact that the
Kellogg-Briand Pact established a new principle that will lie at the base of a new
international legal order. In that light he cautioned against drafting strict rules
already at this moment. Wyndham Bewes was unsure how Reut-Nicolussi under-
stood sanctions, and hence disagreed.

182 Ibid 58.

183 Lauterpacht, TGS (1934) 182 based his argument on “a rule of interpretation [...]
that a person who aids a criminal takes part in that crime. This is a rule of
juridical logic, although the criminal law finds it convenient to refer specifically
to accessories before, during and after the fact” Lauterpacht argues on the (unex-
plained) assumption that the pact prohibits (also) “taking part” in war. Note that
he did not accept however recognition as a form of abetting to fall under the
prohibition. Also accepting such an obligation: Wright, AJIL (1933) also argued for
non-assistance in the context of neutrality. See also Ekkehard Geib, Das Verhdltnis
der Volkerbundssatzung zum Kelloggpakt (1934) 63 n 8 with further references.

184 HL Deb 20 February 1935, Hansard vol 95, col 1045.
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obliged States not to comply with the law of neutrality).!®> More precisely,
some viewed the fulfilment of these traditional rules of neutrality as assis-
tance prohibited under the Pact. Following this line of argumentation, even
indiscriminate abstention (that would in effect perpetuate (and encourage
the exploitation of) factual power distributions!®®) might be considered
prohibited assistance.

Not all were willing to go so far, even when generally accepting that
States had the right to decline to observe neutrality towards a treaty-break-
ing State. For example, Quincy Wright submitted that a State giving “priv-
ileges beyond those permitted by strict neutrality” “will be aiding a violation
of the Pact”!¥” Less certain is his conclusion on granting rights under the
law of neutrality, on which he held that “such non-participant might himself
be conspiring in the use of non-pacific means against such secondary
belligerent.”188

Those who accepted the non-assistance obligation but suggested that
the Pact did not affect the rules of neutrality'®® faced related challenges to
reconcile those positions. For example, Hersch Lauterpacht believed that “a
disregard of the rules of neutrality to the detriment of one belligerent is a
sanction”. Unlike the non-assistance component, an obligatory disregard of
neutrality was not a “necessary complement of a breach”.®® The Pact may
have necessitated but did not realize a change in law.!! Still, he apparently

185 E.g. ILA, ILARCONF (1934) 18-19 (C.G. Dehn), 21 (Duncan Campbell Lee), 23
(Thorvald Boye). In this direction also Eagleton, PROCASIL (1930) 92 asserting
rights as a neutral would be a positive violation of the pact, and spirit of the pact.

186 For example, this was a common critique of American neutrality in view of German,
Japanese and Italian aggressions in the 1930s, Quincy Wright, 'The Lend-Lease Bill
and International Law’, 35(2) AJIL (1941) 312.

187 Wright, AJIL (1933) 60. See also his qualification later “(and fo some extent obliged)
to deny them to primary belligerents” Emphasis added. See also the Budapest
Article themselves, that only held that States could but were not obliged to refuse
those neutral rights, para 4 a, b. During the debates it was discussed whether
those provisions should be mandatory. The motion lost however “with a narrow
majority”, ILA, ILARCONF (1934) 57-60.

188 Wright, AJIL (1933) 59.

189 Jessup and others, Neutrality, vol 4, 117-118, 121-122. For an overview see e.g. Ferdi-
nand Schliiter, 'Kelloggpakt und Neutralitatsrecht, 11 ZaoRV (1942) 30.

190 Lauterpacht, TGS (1934) 184. Note that Lauterpacht limited his argument against
the fact that a State declared itself neutral, but assisted, nonetheless. He accepted
that “third States have the right to go, on their part, to war with the aggressor, that is
to say, that they are not bound to remain neutral”

191 Ibid 191, 193-194.
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did not see an immediate conflict of obligations. To the extent that neutral-
ity required strict impartiality, Lauterpacht assumed neutrality to be com-
patible with the Pact, and its inherent non-assistance obligation.”> Such
voices appeared to interpret the non-assistance obligation narrowly: to the
extent a State’s contribution remained impartial in accordance with the law
of neutrality, it did not amount to proscribed assistance.””> Non-assistance
would be confined to, but also in any event required to not disadvantage a
victim.%4

State practice in application of the treaty did not lead to certainty either.
States might have rejected a duty to impose coercive measures, directly
or indirectly. But this did not deny the existence of a prohibition of
assistance.> Some States imposed strict embargoes (on both belligerent

192 In view of the fact that the Pact at best allowed for a right, but not a duty to provide
assistance (see for many: ILA, ILARCONF (1934) 56-57), this interpretation does
not seem untenable in all cases. To illustrate, consider Wright’s (Wright, AJIL (1933)
59-60) and Dehn’s (ILA, ILARCONF (1934) 18-19) examples of a treaty-breaking
State’s rights under the law of neutrality. To intern ships from a “innocent belliger-
ent who is upholding the Pact” would not necessarily amount to unlawful assistance
to the treaty-breaking State. Third States are under no obligation to assist the
‘victim’. The victim has no right to pass the territory; preventing the victim State
from doing so, could hence not constitute unlawful assistance. Similar reasons apply
to allowing the search and visit of its vessels for contraband. The victim State does
not have a right (under the Pact) to assistance. Allowing the aggressor State to limit
this support hence cannot amount to unlawful assistance. More problematic would
be however the treatment of aggressor vessels on its territory, to the extent it goes
beyond mere humanitarian operations.

193 In a similar direction also Geib, Volkerbund, 63 n 8, 64 with further references who
required a duty to remain neutral towards the aggressor, but no obligation to be no
longer neutral towards the targeted State.

194 In fact, this position seemed to be taken by many States. Once States determined a
State as a treaty-breaker, they did not provide assistance to the State.

195 Whitepaper 12 December 1929 by the United Kingdom, cited in Quincy Wright,
‘Neutrality and Neutral Rights Following the Pact of Paris for the Renunciation
of War, 24 PROCASIL (1930) 80; Eagleton, PROCASIL (1930); Wright, PROCASIL
(1930). “The effect of these instruments is to deprive nations of the right to employ
war as an instrument of national policy and to forbid states which have signed them
to give aid and comfort to an offender.” See also (Russia, Poland) n 125 “amplifying
and complementing” the Pact that stipulated the following rule: “Should one of the
Contracting Parties be attacked by a third State or by a group of other States, the
other Contracting Party undertakes not to give aid or assistance, either directly or
indirectly, to the aggressor State during the whole period of the conflict.”
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States);!%¢ others remained neutral.’®” But they remained silent on whether
they conceived this behaviour to be obligatory. In any event, to the extent
that States had identified a belligerent State as a treaty-breaker, they did
not assert the right to support that went beyond cooperation permitted
under the law of neutrality. When providing assistance, States were eager
to emphasise that this assistance was directed against a treaty-breaking
State.”® Likewise, the mere fact of not assisting a victim was not considered
prohibited assistance to the aggressor. It was generally agreed that the Pact
did not impose any solidarity obligation to provide assistance to a victim of
a treaty-breaking State.

It is further noteworthy that discussions primarily focused on State con-
duct. In line with the predominant view that the law of neutrality regulated

196 E.g. the USA stopped to provide supplies to Italy during the Italy-Ethiopian war. In
reaction to Italy’s complaint, Foreign Minster Hull held that the US did not violate
its commitment to neutrality, as it embargoed both States without discrimination.
Moreover, crucially, Hull also explained that the US did not see how a State that
violated its obligations under the Paris Pact could demand the continuing supply
of war materials under the penalty of being an unfriendly act, in violation of a
trade treaty. Cordell Hull, 'Memorandum by the Secretary of State Regarding a
Conversation With the Italian Ambassador (Rosso), 22 November 1935' in United
States Department of State (ed), Peace or War. United States Foreign Policy 1931-1941
(1943) 292-301. See also Josephson, DiplHist (1979) 386.

197 A resolution proposed by Senator Carper in the US senate that would have prohib-
ited the US to export arms to a treaty-breaking State did not enter into force,
Mandelstam, Pacte Briand-Kellogg, 95. Also worth mentioning is the Harvard Draft
Convention on Rights and Duties of States in Case of Aggression 1939, a de lege fer-
enda project seeking to define rights and duties in case of a determined aggression.
States had no duty, but a right to support (without armed force) or defend (with
armed force) a victim of aggression, see on the terminology School, AJIL (1939)
879-880. But States had to “at least accord to a defending State observance of the
duties which a neutral owes to a belligerent”. This meant for example that States
“may not make State loans to an aggressor or permit an aggressor to outfit warship
in [their] ports” States did not owe neutrality to an aggressor, but they were free to
treat both the aggressor and the victim impartially (904).

198 E.g. Prior to its entry into World War II, the USA explained its assistance to
Great Britain on the grounds that Italy and Germany were aggressors violating the
Kellogg-Briand Pact. Quincy Wright, 'The Transfer of Destroyers to Great Britain,
34(4) AJIL (1940) 688 with further references; Wright, AJIL (1941) 308 et seq. The
American assistance was primarily assessed through the lens of the law of neutrality.
Throughout this discussion it was assumed however that assistance against a Pact-
breaking State was permissible.
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primarily State cooperation and not assistance provided by nationals, the
permissibility of assistance from private sources remained ambiguous.*

Beyond the fact that the denial of assistance to a victim was not equated
with prohibited assistance to the treaty-breaking ‘aggressor’, the meaning
of prohibited assistance hence remained vague. The Pact’s silence in this re-
spect certainly contributed to the ambiguity. On the other hand, it may also
be for this openness of the meaning that the evolving ius contra bellum had
the opportunity to be widely interpreted to also regulate the permissibility
of assistance.

This ius contra bellum rule of non-assistance was considered distinct
from, and possibly different in scope than the present rules of neutrality,
although their ideals still inspired thinking.

On that note, structurally the rule was clear. The rule was considered
part of the original prohibition, not a mere consequence of a breach and
sanction.?0 Conceptually, the provision of assistance was not considered
a prohibited act of “war”.2%! It rather depended on the assisted State that re-
sorted to war in contravention of the treaty.2? The prohibition of assistance
did not proscribe the permissibility of assistance to a State engaged in war
permissible under the Pact. This question was vigorously debated in view
of its compatibility with the law of neutrality.2°®* The Pact, however, was not

199 On this question: Edward A Harriman, 'The Legal Effect of the Kellogg-Briand
Treaty, 9 BULRev (1929) 250-251 who discussed whether the national’s government
had the right to interfer; Wehberg, Outlawry of War, 65.

200 Controversial for non-recognition Lauterpacht, TGS (1934) 183; Carl Bilfinger, 'Die
Kriegserklarungen der Westmiéchte und der Kelloggpakt, 10 ZadRV (1940) 16.

201 The reason for this may be found in the fact that the notion of war was widely
understood rather narrowly. On that understanding, as ‘use of force short of war’
remained permissible, the act of providing assistance itself would have also not been
considered unlawful. E.g. Harriman, BULRev (1929) 247.

202 How to determine who was aggressor was hence the crucial question. For example,
in the Budapest Articles the ILA left this question open. An addition by Edward
Whitman according to which the prohibition of assistance applied in case a State
using force “omits or refuses on demand of any signatory to submit the grounds
therefor to the Permanent Court of International Justice, or to any other tribunal
to be appointed by it, for final determination" was withdrawn, and adopted as
desideratum. ILA, ILARCONF (1934) 59, 66.

203 For example, the Budapest Articles: “4. In the event of a violation of the Pact by
resort to armed force or war by one signatory State against another, the other State,
may, without thereby committing a breach of the Pact or of any rule of international
law, do all or any of the following things: [...] (b) Decline to observe towards the
State violating the pact the duties prescribed by international law, apart from the
Pact, for a neutral in relation to a belligerent. (c) Supply the State attacked with
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viewed as establishing an absolute prohibition of war.24 The prohibition
of assistance accordingly did not extend to any assistance, but only to
assistance to war in breach of the Pact.?0>

III. Assistance in a time of transition

With the emergence of an ius contra bellum, rules relating to interstate
assistance were subject to change, too. States generally seemed to agree that
interstate assistance could no longer be left to the sovereign discretion of
individual States. The scope of rules was guided by the traditional distinc-
tion between war and peace, and thinking of neutrality. It was also the
law of neutrality, not a ius contra bellum assistance regime that dominated
the debates among States and scholars on interstate assistance throughout
pre-Charter wars, most notably World War I1.29 But in the shadow of these
neutrality debates, States aligned their arguments to also ensure compliance
with an assistance regime under the ius contra bellum. The prohibition
of assistance may not have been prominently featured in allegations of

financial or material assistance, including munitions of war. (d) Assist with armed
forces the States attacked.” See also Wright, PROCASIL (1930); Eagleton, PROCASIL
(1930). Wright, PROCASIL (1930); Wright, AJIL (1933). Critical Lauterpacht, TGS
(1934).

204 War in self-defense remained permissible. E.g. Axel Moller, 'The Briand-Kellogg
Pact, 3(1) NordikTidsskriftIntiRet (1932) 63-64; Lauterpacht, TGS (1934) 198. For
an overview of statements by States and an assessment Wright, AJIL (1933) 42-43,
43-49. On the relevance of those notes and statements Morris, PROCASIL (1929) 90;
Borchard, AJIL (1929) 117; Philip Marshall Brown, '"The Interpretation of the Gener-
al Pact for the Renunciation of War, 23(2) AJIL (1929) 375; George W Wickersham,
"The Pact of Paris: a Gesture or a Pledge?, 7(3) Foreign Affairs (1928-1929) 370 for a
more careful view. Similarly, wars in pursuance of international policies e.g. under
the League Covenant, were permissible.

205 This may follow a fortiori from the fact that States had the right to go to war with
the aggressor (following from Preamble, and fact that they are also violated in their
own right). For many see e.g. Lauterpacht, TGS (1934) 184 States “have the right to
go, on their part, to war with the aggressor”; ILA, ILARCONF (1934) 57 (Hudson);
Bunck, Fowler, TulJIntleé»CompL (2019) 255.

206 Tllustrative in this respect is the debate on substantial American support to States
fighting National Socialist Germany previous to the USA’s entry into war, most not-
ably the “destroyer deal”. Just see Wright, AJIL (1940); Wright, AJIL (1941); Friedrich
Berber, 'Die amerikanische Neutralitit im Kriege 1939-1941, 11 ZaoRV (1942/1943);
Lothar Gruchmann, 'Vélkerrecht und Moral. Ein Beitrag zur Problematik der
amerikanischen Neutralitatspolitik 1939-1941, 8(4) VfZ (1960).
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violations of international law. But States also did not claim to lawfully
support an aggressor. Instead, in tacit appreciation of the regime, they
invoked their own justifications or claimed the lawfulness of the supported
armed force.20”

In the contemporary lex lata, the historical rules are particularly interest-
ing in terms of their regulatory approach. Three general approaches can
be identified. First, States viewed assistance as a means of perpetration
of the resort to war, an ‘act of aggression’ itself. That this was not a neces-
sary interpretation of the prohibition to resort to war is suggested by the
second approach of regulation: a distinct and complementary prohibition
of assistance, that was either expressly agreed upon or implied in commit-
ments to solidarity. The third approach involved sanctions that addressed
assistance as a consequence of non-compliance with the ius contra bellum,
as most prominently introduced by the idea of collective security. In a time
of transition, when the prohibition of armed force itself struggled for uni-
versal appreciation and implementation, and regulations were fragmentary,
the lines between the three regulatory approaches remained fluid.

The diversity in regulation within the pre-Charter era may not have
allowed the drafters of the UN Charter to build on a stable foundation of
an elaborate network of rules relating to interstate assistance. But as the
following chapters will show; it set the tone for the subsequent development
of rules relating to interstate assistance to a use of force.

207 Gruchmann, VfZ (1960) 397.
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Chapter 3 The United Nations Charter and Interstate Assistance

The United Nations Charter! is the focal point for the rules governing
the use of force in international relations. What is its regulatory approach
on interstate assistance? How, and to what extent, is interstate assistance
prohibited? To determine this, this chapter focuses on the bare regulatory
framework of the UN Charter on interstate assistance, as put into place ori-
ginally in June 1945. At this stage, the interpretation is confined to a textual
one as envisaged by Article 31 paras 1-2 VCLT. Accordingly, this chapter
addresses only the first part of a “single and combined interpretation op-
eration” necessary to determine the regulatory framework on interstate
assistance. The second part, i.e., subsequent practice in the application of
the treaty, will remain behind a veil of ignorance for the moment. Practice
relating to interstate assistance that may gradually shape, clarify, and devel-
op the Charter’s original framework will be the subject of Chapter 4. This
step-by-step approach to interpretation seeks to provide a clear view of the
very foundation that underlies the manifold international practice filling
the Charter with life.?

1. The ius contra bellum under the UN Charter and interstate assistance: an
overview

In pursuit of its primary goal, “to save succeeding generations from the
scourge of war* and more concretely, “to maintain international peace
and security”,” the UN Charter establishes a comprehensive system that is

1 Charter of the United Nations (signed 26 June 1945, entered into force 24 October
1945) 1 UNTS XVI.

2 Conclusion 2 (5) ILC Draft conclusions on subsequent agreements and subsequent
practice in relation to the interpretation of treaties, A/73/10 (2018), para 51.

3 On the importance of a clear view on the legal framework for the later assessment
of subsequent practice in application of the Charter, Claus Kref3, Gewaltverbot und
Selbstverteidigung nach der Satzung der Vereinten Nationen bei staatlicher Verwicklung
in Gewaltakte Privater (1995) 34-40.

4 Preamble UNC.

5 Article 1(1) UNC.
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usually referred to as the ius contra bellum. Its “cornerstone™ is laid down
in Article 2(4) UNC:

“All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence
of any state, or in any other manner inconsistent with the Purposes of the
United Nations.”

The UN Charter further defines other fundamental principles and indi-
vidual obligations,” and establishes mechanisms and procedures whereby
member States seek to ensure international peace and security.® Not all of
those will be of interest here. The system will be viewed through the prism
of ‘interstate assistance to a use of force’ as defined in the introductory
chapter. On that note, the following provisions, their relevance, and their
interaction require scrutiny:

In subsection (II), the UN Security Council’s competencies will be revis-
ited, as the Council could address interstate assistance under its powers
in Article 41 UNC. Article 2(5) UNC, the scope of which is examined
in subsection (III), is the only provision of the Charter that explicitly
prohibits “assistance to any state against which the United Nations is taking
preventive or enforcement action”. Subsection (IV) asks what it means
for the general permissibility of interstate assistance that the UN Charter
explicitly recognizes a right to give assistance in (only) two situations: in
case of force used by the Security Council, Article 43 UNC, and force used
in self-defense, Article 51 UNC. To what extent solidarity obligations under
the Charter may embrace a duty not to support the attacking State is subject
of subsection (V).

Besides, the Charter makes no further reference to interstate assistance.
Notably, the Charter makes no mention of interstate assistance outside
the system of collective security. Article 2(4) UNC prohibits the use of
force but is silent on assistance to the use of force. Similarly, the principle
of non-intervention as derived from Article 2(1) UNC likewise does not
address interstate assistance. Sections (VI) and (VII) hence ask whether
those provisions may govern interstate assistance, nonetheless. Whether
interstate assistance could be subject to an unwritten but inherent rule of

6 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v
Uganda), Judgment, ICJ Rep 2005, 168, [Armed Activities], 223, para 148.

7 Article 2(1)-(5) UNC.

8 See in detail Robert Kolb, International Law on the Maintenance of Peace. Jus Contra
Bellum (2018).
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the UN Charter is then addressed in subsection (VIII). Subsection (IX), in
concluding, brings the Charter’s regulatory approach together.

II. A prohibition of assistance by a UN sanction — Article 41 UN Charter

The UN Charter is widely accepted as having established a system of
collective security.? It governs States’ reactions to an event triggering its col-
lective security mechanism. By its nature, the collective security mechanism
may also touch upon interstate assistance.!

Under the Charter, in case of a threat to international peace and security,
UN members shall respond collectively. This collective response is placed
into the hands of the Security Council. The Security Council has i.a. the
authority to impose “measures not involving the use of armed force” (here-
after referred to as ‘sanctions’).!! Thereby, as will be shown, the Security
Council may address interstate assistance (A) to a use of force (B). This
regulatory approach is a politicized, discretionary one (C) that is one piece
of the Charter’s general regime on interstate assistance (D).

9 High-Level Panel on Threats, Challenges and Change, “A more secure world: our
shared responsibility” A/95/565 (2 December 2004); World Summit Outcome,
A/RES/60/1 (24 October 2005); Military and Paramilitary Activities in und against
Nicaragua (Nicaragua, USA), Merits, Judgment, ICJ Rep 1986, 14 [Nicaragua] 100,
para 188; Vaughan Lowe and others, The United Nations Security Council and War.
The Evolution of Thought and Practice since 1945 (2008) 15; Erika de Wet, Michael
Wood, 'Collective Security' in Rudiger Wolfrum (ed), Max Planck Encyclopedia of
Public International Law (online edn, 2013) para 3.

10 See Chapter 2, ILA.

11 Article 41 UNC. On the terminology see Alain Pellet, Alina Miron, 'Sanctions' in
Rudiger Wolfrum (ed), Max Planck Encyclopedia of Public International Law (online
edn, 2013); Antonios Tzanakopoulos, 'State Reactions to Illegal Sanctions' in Paul
Eden and Matthew Happold (eds), Economic Sanctions and International Law, vol
62 (1 edn, 2016) 67-69; Tom Ruys, 'Sanctions, Retortions and Countermeasures: Con-
cepts and International Legal Framework' in Larissa van den Herik (ed), Research
Handbook on UN Sanctions and International Law (2017). Note that not all measures
that find their basis in Article 41 UNC will be considered sanctions, e.g. the establish-
ment of ad hoc tribunals.
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A. Sanctions as non-assistance obligations? The scope and content of
sanctions

Sanctions under the Charter are not predetermined. The Security Council
imposes them as obligations on member States.!? The Security Council has
wide discretion in defining the scope and content of sanctions. The list of
possible “measures not involving the use of armed force” in Article 41 s. 2
UNC is non-exhaustive.!* Hence, the Security Council can also take more
narrowly defined measures than the “complete or partial interruption of
economic relations and of rail, sea, air, postal, telegraphic, radio, and other
means of communication, and the severance of diplomatic relations.” This
allows the Security Council to prohibit interstate assistance to the specific
conduct triggering UN action by means of sanctions.

Still, Article 41 UNC describes the general playing field of sanctions. It is
worth noting what is not mentioned in Article 41 UNC: typical interstate
assistance. There is no reference to the provision of arms, logistical support,
territorial assistance, or any other form of ‘military’ contribution. This is
all the more remarkable as Article 43 UNC, in contrast, acknowledges
the importance of ‘military support’, mentioning the provision of facilit-
ies or permissions for transit expressly. Also, the suspension of “financial
relations” is absent from Article 41 UNC. “Financial measures” had been
discussed in the founding debates; yet Venezuela’s proposal to include them
was rejected.!4

Instead, the examples given in Article 41 s. 2 UNC are fairly remote
from the specific conduct triggering Security Council action - in line
with its predecessor, Article 16 LoN.> This reflects the design of sanctions
as a collective enforcement tool, as coercive measures “not involving the
use of armed force”. More generally, the measures to be imposed by the
Security Council are not limited to addressing behavior that has a close
causal relationship to the conduct triggering the Security Council’s inter-

12 Articles 41 and 25 UNC.

13 This is already indicated by the text “may include”. See also Leland M Goodrich,
Anne Patricia Simons, Edvard Isak Hambro, Charter of the United Nations: Com-
mentary and Documents (3rd rev edn, 1969) 312; Krisch, Article 41 UNC, 1311 para 12.

14 III UNCIO, 189-231, 211, Doc 2 G/7 (d)(1); XII UNCIO 508, Doc 881 I11/3/46; Kolb,
Jus Contra Bellum, 146.

15 Royal Institute of International Affairs, International Sanctions: A Report by a Group
of Members of the Royal Institute of International Affairs (1938) 76; David Hunter
Miller, The Drafting of the Covenant, vol I (reprint 1969 edn, 1928) 15; Krisch, Article
41,1307 para 1. See also Chapter 2.
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vention. Rather measures can extend to general cooperation that may (only)
indirectly and remotely affect and support the conduct triggering UN ac-
tion.

In brief, albeit not expressly mentioned, under Article 41 UNC the
Security Council is vested with the legal capacity to also regulate assistance.
But the measures were primarily designed to go well beyond.!¢

B. The precondition for sanctions

The Security Council may take action under Chapter VII UNC if it has
determined a threat to the peace, breach of the peace or act of aggression.”
First and foremost, a State’s use of force in its international relations may
trigger the Security Council’s authority to impose sanctions.”® Sanctions
may, therefore, involve obligations on interstate assistance to a use of force.
In that respect, two features merit special mention.

First, in contrast to its “predecessor, the LoN, the Security Council
is empowered to effectively maintain and restore international peace and
security, irrespective of legal responsibilities of the parties.” It is hence
also not necessary for the Security Council to act upon a violation of
international law - although in practice it will do so in many cases. Any use
of force, even if in accordance with international law,2° can be subject to
sanctions, including non-assistance obligations.

Second, sanctions do not presuppose that a use of force has taken place.
The UN Charter allows action already against a threat to international
peace and security. In particular, sanctions do not require that the trigger-
ing conduct meets the conditions of the prohibition of a use or threat of
force under Article 2(4) UNC.?!' This situation was originally sought to be
covered by the category of a “breach of the peace” that characteristically
embraces the materialization of the abstract threat, most prominently active

16 Kolb, Jus Contra Bellum, 147.

17 Article 39 UNC.

18 See also the (originally dominant) negative definition of peace, Erika de Wet, The
Chapter VII Powers of the United Nations Security Council (2004) 138.

19 Niko Krisch, ‘Article 39" in Bruno Simma and others (eds), The Charter of the United
Nations. A Commentary, vol II (3rd edn, 2012) 1278, para 10 with further references.
This distinguishes sanctions from law enforcement and legal consequences of a
wrongful act, Pellet, Miron, Sanctions para 15.

20 Cfalso Article 5151 UNC.

21 Krisch, Article 39 UNC, para 13.

113

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 3 The United Nations Charter and Interstate Assistance

hostilities.?? This observation has two consequences: Sanctions are not
necessarily confined to assistance once a use of force has occurred and is
continuing. Instead, sanctions may already regulate assistance to a single
“one-strike” use of force. Moreover, it allows UN enforcement action to
address assistance to a use of force in two ways: On the one hand, the
Security Council may restrict assistance from one State to a State that is
involved in a threat to the peace, breach of the peace, or act of aggression.
Thereby, the Security Council has the power to regulate a third and inno-
cent State’s relationship with a State responsible for a situation meeting
the threshold of Article 39 UNC.?* The measure is (non-overtly?*) directed
against the State using force but implemented through the assisting State.
On the other hand, the provision of assistance in and of itself may also
qualify as a threat to the peace, breach of the peace or act of aggression.
The Security Council’s measure would then be directed directly against the
assisting State and the assistance itself.

Accordingly, UN sanctions are a mechanism through which the Security
Council may impose non-assistance obligations in the case of, and even in
anticipation of, a use of force, irrespective of its wrongfulness.

C. Non-automatic sanctions: the role of the Security Council

Unlike in the Covenant of the League of Nations, the UN Charter did not
opt for the drastic solution of automatic and immediate sanctions. The
decision on sanctions is concentrated in the Security Council instead, the
primary organ responsible for securing international peace and security.

By vesting the Security Council with the power to impose non-assis-
tance obligations, the Charter recognizes two issues: first, the importance
of assistance, and the potentially powerful impact of non-assistance; and
second, the general idea of non-assistance in its regime of securing inter-
national peace and security. As the Security Council operates within the
confined framework of the UN Charter, it operationalizes dormant non-as-
sistance principles already embodied in the Charter. This does not mean,

22 1Ibid para 40; Johanna Friman, 'Deblurring the concept of a breach of the peace as a
component of contemporary international collective security, 6(1) JUFIL (2019) 31.

23 Article 50 UNC acknowledges that this may have repercussions on third States and
provides for a mitigating procedure.

24 Kolb, Jus Contra Bellum, 144 noting that it is not necessary to specifically designate a
violator.
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however, that the Charter contains obligations, which the Council only
reaffirms. The very existence of such obligations depends on the Security
Council’s decision and whether the specific resolution designates a call for
non-assistance as mandatory.?>

There were good reasons for the centrality of the Security Council for
non-assistance obligations. In fact, it was a deliberate change of direction
from the League Covenant that was discussed in the drafting committees.2®
It was meant to tie the existence of the non-assistance obligation to the
political will and assessment of the specific situation of the international
community, as represented and reflected in the Security Council. States
were well aware that this would necessarily allow for political discretion
and leeway.” Not every situation that constitutes a threat to or breach of
peace or an act of aggression would be subject to sanctions — especially
when veto powers are involved in the situation. But the ‘politicization” of
sanctions and hence of prohibitions of assistance was considered to also
have important benefits:28

First, the effectiveness of the sanction was meant to be improved through
ensuring universal participation.?’ Sanctions can only be effective, if the
sanctioned State is isolated and alternatives to circumvent the sanctions are
cut off. This requires widespread, if not universal, participation of States.
Linking the sanction to agreement in the Security Council sought to en-
sure universal participation. The Security Council is the organ bearing the
primary responsibility for maintaining international peace and security. Its
design claims to represent the international community. In case the Secur-
ity Council, including the veto powers, agreed on a sanction, the sanction is
presumed not to remain a dead letter, but - as an adequate reflection of the
power-politics — to be acceptable to all and to be implemented.

25 Anne Peters, Article 25" in Bruno Simma and others (eds), The Charter of the United
Nations. A Commentary, vol I (3rd edn, 2012) 792, para 8-10. For debates on the limits
of the Council’s discretion see de Wet, Chapter VII, 131 et seq.

26 Bolivia’s proposal would have required immediate collective action in case an act
of aggression has been investigated, III UNCIO 577-586, 584, Doc 2 G/14 (r); XII
UNCIO 502, 505, Doc 881 111/3/46. Bengt Broms, 'The Definition of Aggression, 154
RAC (1978) 315.

27 Kirisch, Article 39 UNC, 1275 para 4-5.

28 See also Gary Wilson, The United Nations and Collective Security (2014) 8; Goodrich,
Simons, Hambro, UN Charter Commentary, 290 et seq.

29 See also Wilson, UN and Collective Security, 8. Also in this direction C Lloyd Brown-
John, Multilateral Sanctions in International Law: A Comparative Analysis (1975) 3.
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Second, closely tied to the idea of universality of sanctions, requiring
agreement in the Security Council for imposing a sanction reduces the
(political and financial) costs and necessary sacrifices of States implement-
ing the sanction. This will again increase the political will to implement.
Universality reduces the risk that other States will take advantage of States
that comply with the sanction.?® Strict sanctions may hurt the sanctioning
State more than the sanctioned State.?! Even if it is assumed that the non-as-
sistance was necessary and effective, it may at times bear disproportionately
high costs for the assisting State. Universal participation renders possible
assistance and cooperation among sanctioning States to absorb the costs
and impact for sanctioning States.

Third, loosening up the trigger as well as the consequence and placing
it at the discretion of the Security Council introduces more flexibility to
achieve the main goal of maintaining or restoring international peace and
security.3? The UN sanction mechanism is reflective of the fact that there is
no silver bullet to achieving this aim. Each situation requires case-specific
means. Even non-assistance to the violator or violation at times might
have no, disproportionate, or even counter-productive effects. In this light,
Chapter VII UNC introduced flexibility, specificity and discretion - leaving
it to the Security Council to decide on prompt and effective measures and
obligations tailored specifically to the specific situation.

Last but not least, all these considerations also acknowledge and re-
flect the breadth of (potential) assistance, as being capable of poten-
tially facilitating the threat to or breach of peace or act of aggression. Even
minor and limited uses of force are costly — both economically and politic-
ally.** Anything that upholds economic relations, development aid, or even

30 The sanctioning regime is ineffective in achieving its goals, when other States step in
and fill the gap the State left that decided to comply. Julius Stone, Legal Controls of
International Conflict: A Treatise on the Dynamics of Disputes- and War-Law (1954)
180. The sanctioning State runs risk to cut politically or financially important ties
with the sanctioned State, without any (proportionate) advantage and compensation.

31 For example, these were main reasons for States not to impose comprehensive sanc-
tions against Italy when invading Abyssinia, George de Fiedorowicz, 'Historical Sur-
vey of the Application of Sanctions, 22 TGS (1936) 129-130. This argument remains
popular today, e.g. Ray Rounds, 'The Case Against Arms Embargos, Even For Saudi
Arabia; War on the Rocks (16 April 2019). Article 50 UNC acknowledges the potential
hardship of sanctions on the sanctioning States.

32 See also Wilson, UN and Collective Security, 19.

33 Even limited airstrikes, such as the US firing of 66 Tomahawk cruise missiles on Syria
in response to the alleged use of chemical weapons, are (politically and economically)
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mere political encouragement, support, or backing can constitute (remote,
but decisive) assistance. In a globalized world, any cooperation with a State
using force can be seen as (albeit remote) assistance to the violation. The
Security Council’s decision hence serves as a case-specific filter to specify
which State cooperation is particularly dangerous in effect, and which form
of State cooperation with the violator in fact constitutes decisive assistance
to the violation. Again, its aim is to avoid disproportionate and overly harsh
repercussions of general non-assistance obligations and to prevent poten-
tially even worse impacts on international peace and security by cutting ties
of cooperation.?*

By granting the Security Council discretion to determine sanctions, and
thereby non-assistance obligations, the UN Charter refrains from making
a definitive normative judgment on non-assistance. Instead, it is reluctant
to automatically prohibit assistance and leaves it to the specific situation,
thereby introducing reasoning motivated by political and effectiveness con-
cerns.

In brief, Chapter VII UNC recognizes that assistance may be
problematic. But Chapter VII UNC does not prohibit assistance. Assistance
may be prohibited - if there is political will that both compensates for con-
cerns about an automatic obligation and tailors the scope of the obligation
acceptable to all.

D. UN sanctions as the exclusive regime governing assistance?

The sanction scheme under Chapter VII UNC allows for a comprehensive
regulation of assistance - through secondary obligations decided upon by
the Security Council. What is its place in the UN Charter’s general regime

expensive: Amanda Macias, ‘US taxpayers paid millions of dollars for the airstrikes
on Syria’, NBC (16 April 2018), https://www.cnbc.com/2018/04/16/syria-airstrikes-cos
t-to-us-taxpayers.html.

34 Along those lines warning against the risks of too strict non-assistance obligations
Georg Nolte, 'Zusammenarbeit der Staaten bei der Friedenssicherung: Steuerung
durch Verantwortlichkeit und Haftung' in Marten Breuer and others (eds), Im
Dienste des Menschen: Recht, Staat und Staatengemeinschaft: Forschungskolloquium
anldsslich der Verabschiedung von Eckart Klein (2009); Georg Nolte, Helmut Aust,
'Equivocal Helpers - Complicit States, Mixed Messages, and International Law’, 58(1)
ICLQ (2009).
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on assistance? Does it mean that assistance is only prohibited if and only if
the Security Council decides s0?3°

By design, this is not a necessary conclusion from Chapter VII UNC.
It does not exclude the existence or development of complementary reg-
ulations on assistance under the UN Charter. Article 41 UNC primarily
has an ‘enabling’ function, enriching the Security Council’s enforcement
arsenal with a politically more agreeable and less intrusive weapon than the
resort to armed forces, which proved effective and powerful during both
World Wars.3¢ Sanctions were an institutionalized response to the fact that,
without institutionalization, general rules on war did not prove effective.’”
Sanctions generally regulate the consequences of a threat to peace, here
the use of force by States. As such, they can also prohibit assistance; but
they were not exclusively designed as non-assistance obligations, and as
the Charter’s definitive response to assistance. The primary function of
sanctions is to maintain international peace and security, not to establish
responsibility.

Moreover, the UN system for sanctions and its preconditions are tailored
to address any form of cooperation. For assistance, this means that sanc-
tions may also address remote assistance and impose regulations in the
event of a (mere) threat to the peace, irrespective of a violation of inter-
national law. This again limits the informative value for the Charter’s
normative stance on assistance that does not share these characteristics,
for example on proximate assistance directly contributing to a use of force
that accordingly transcends the purely economic and political relations
between States. It cannot be concluded with certainty that the reasons for
politicizing the regulation of cooperation apply with similar force here.

Nonetheless, Chapter VII UNC marks the framework within which non-
assistance rules may develop. In particular, Article 41 UNC certifies States’
reluctance to accept an automatic, legally required absolute economic boy-
cott of a State using force. In a globalized world, such a duty is conceived as

35 Eckart Klein, 'Beihilfe zum Volkerrechtsdelikt' in Ingo von Miinch (ed), Festschrift
fiir Hans-Jiirgen Schlochauer zum 75. Geburtstag am 28. Mdrz 1981 (1981) 437 seems
to take this view, after referring to the UN mechanism by which prohibitions of
assistance may be imposed, when he holds that “jede dariiber hinausgehende, ins-
besondere natiirlich eine generelle Regelung iiberfordert das Volkerrecht als eine
zwischen den Staaten bestehende Ordnung”.

36 Stone, Legal Controls of International Conflict, 180.

37 Nico Schrijver, "The Ban on the Use of Force in the UN Charter' in Marc Weller (ed),
The Oxford Handbook of the Use of Force in International Law (2015) 469.
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too intrusive, and politically too sensitive to exist without the case-specific
political agreement of the international community as represented by the
Security Council. Within the UN Charter, a prohibition of assistance will
therefore not, although conceptually not excluded, go as far.

UN sanctions are designed as an enforcement part of the UN Charter.
As such, they form part of the UN Charter’s assistance regime, leaving
room conceptually for further rules governing assistance. Still, (the reasons
for) the design of the sanction regime may guide international practice.
It suggests that in a globalized world, a non-assistance norm will not be
unlimited and unqualified.

II1. Article 2(5) UN Charter: non-assistance only if the United Nations
takes action?

The only provision in the UN Charter that expressly mentions a prohibi-
tion of interstate assistance is Article 2(5) UNC. It reads:

“All Members shall give the United Nations every assistance in any action
it takes in accordance with the present Charter, and shall refrain from
giving assistance to any state against which the United Nations is taking
preventive or enforcement action.”

The first part of Article 2(5) UNC establishes a duty of solidarity. It does
not concern the present topic of inquiry. It addresses States™ assistance to
actions of the United Nations, not solidarity among member States. The
second part of Article 2(5) UNC squarely addresses and prohibits interstate
assistance. The United Nations may take preventive or enforcement action
in view of States using force, as seen above. The prohibition may hence
apply to assistance to a use of force.

Does this mean that Article 2(5) UNC is a general rule of non-assistance
to a (wrongful) use of force? It is submitted that it is not. Article 2(5) UNC
applies only in the specific situation where UN enforcement measures are
taken (A). In view of its scope (B), this prompts questions about the role
of Article 2(5) UNC within the regulatory framework of the Charter. More
precisely, does the existence of Article 2(5) UNC in its present scope imply
that a general prohibition of assistance is not part of the Charter regime
(C)? Or does Article 2(5) UNC, despite its specific scope, represent a
generalizable idea of non-assistance to States that may be lawfully targeted
even by force (D)?
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A. The trigger: A general prohibition of interstate assistance?

The non-assistance obligation in Article 2(5) UNC applies when the
“United Nations is taking preventive or enforcement action” under Chapter
VIL38

It is not already triggered when the United Nations is empowered to
take preventive or enforcement action, i.e. when the threshold of Article 39
UNC is met, allowing the Council to take actions. The use of the present
progressive “is taking” makes it clear that the United Nations must be in
the course of taking the enforcement measure. This choice of wording is no
coincidence. It reflects the main idea behind the provision: to ensure mem-
ber States’ solidarity with UN actions. By design, it aims at securing the
member States’ full support for UN enforcement action, that is necessary
to ensure its effectiveness and success.® It is further reflected in the fact
that the second part of Article 2(5) UNC is not a separate principle, but is
systematically closely linked to the general duty to assist the UN in any ac-
tion as enshrined in Article 2(5) alt 1 UNC. In fact, the original two separate
principles*® were even merged in Article 2(5) UNC, for they were viewed
as two sides of the same coin: effectively facilitating the establishment
of international peace and security through the UN.#! The distinguishing
line would also be very thin: non-assistance to the United Nations may
be viewed as (minimal) assistance to the targeted State; and vice versa,
assistance to the target State may be considered as non-sufficient assistance
to the United Nations. In addition, Chile’s proposal to exclude States out-
side the region of the conflict from the obligation of assistance points in

38 On the debate whether preventive measures pursuant to Article 40 suffice to trigger
the obligation under Article 2(5) see Helmut Aust, Article 2(5)' in Bruno Simma and
others (eds), The Charter of the United Nations. A Commentary, vol I (3rd edn, 2012)
para 18.

39 Andreas Felder, Die Beihilfe im Recht der vilkerrechtlichen Staatenverantwortlichkeit
(2007) 158.

40 The Dumbarton Oaks proposals entailed two different principles: Doc 1 G/1, III
UNCIO 1-23, 3. See also the draft VI UNCIO 402-404, Doc 908 1/1/34 (a), 404
principles 5 and 6.

41 Ahmed Mahiou, Article 2(5)' in Jean-Pierre Cot, Alain Pellet and Mathias Forteau
(eds), La Charte des Nations Unies. Commentaire article par article (3rd edn, 2005)
467; Robert Kolb, An Introduction to the Law of the United Nations (2010) 138; Aust,
Article 2(5) UNC, para 2.
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that direction of a unity of those two rules.*? The second alternative hence
‘complements”,** or, more precisely, clarifies** that the duty to assist the
UN when taking enforcement measures also embraces non-assistance to
the violating State. On that basis the non-assistance obligation only applies
to actual UN actions taking place, not potential UN actions.

This limited field of application of the non-assistance obligation is again
indicative of the Charter’s generally reluctant approach to (non)-assistance.
In fact, the non-assistance obligation again only applies once the Security
Council has created legal certainty through a political agreement reflected
in an agreed enforcement measure.*> This regulation is no surprise, how-
ever. It aligns with the general conception of the UN Charter that places the
Security Council at the center of efforts to maintain international peace and
security.

The application of the non-assistance obligation under Article 2(5)
UNC depends on UN preventive or enforcement action. Still, by design,
it remains an independent obligation, legally distinct from the specific
obligations arising from preventive or enforcement action. Both obligations
coexist, even if they overlap or are identical in content. This means that the
obligation of non-assistance neither replaces nor substitutes a preventive
or enforcement action. Nor is the UN’s action a concretization of the
obligation under Article 2(5) UNC for a specific situation.*®

What, then, is UN preventive or enforcement action that triggers Article
2(5) UNC?

First, Article 2(5) UNC requires action by the “United Nations”. For the
positive assistance duty laid down in 2(5) alt 1 UNGC, it is controversial
whether this refers only to the Security Council or also includes other

42 Doc 2, G/7(i), III UNCIO 282-291, 284: Chile proposed to include: “But whenever
disputes affect a Continent or region and do not constitute a danger to the general
world peace, the states of other Continents or regions shall not be obligated to
participate in operations of a military nature decided upon by the Council and the
Assembly”

43 Mahiou, Article 2(5), 130-131.

44 Jochen Abr Frowein, ‘Article 2(5)' in Bruno Simma and Hermann Mosler (eds), The
Charter of the United Nations. A Commentary, vol I (Ist edn, 1994) 130 para 5; Aust,
Article 2(5) UNC, para 18.

45 See e.g. Bernhard Graefrath, Edith Oeser, 'Teilnahmeformen bei der vélker-
rechtlichen Verantwortlichkeit, 29(5) Staat und Recht (1980) 448; Aust, Article 2(5)
UNC, para 29.

46 In a similar direction Aust, Article 2(5) UNC, para 18 who states that the “obligation of
non-assistance supplements the principal enforcement action the SC has taken”.
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UN organs.?” For the non-assistance duty under Article 2(5) Alt 2 UNC,
it is accepted that only Security Council action suffices. Only the Council
may take enforcement measures, i.e., binding measures under Chapter VII
UNC.*8 However, this does not exclude the possibility that the obligation is
triggered in cases where “delegated organs of the United Nations”, such as
regional agencies authorized by the Security Council, exercise the relevant
conduct.®

Second, the non-assistance obligation presupposes ‘preventive and en-
forcement” action. This excludes recommendations, as otherwise their re-
commendatory nature would be obverted.>® Similarly, it is doubtful if the
obligation applies “when the Security Council simply finds that an act of
aggression or of the unlawful use of force has been taken by a State without
deciding upon further action under Chapter VII!

Last but not least, action may be taken in view of a use of force that
amounts to a threat to peace, breach of peace or aggression.” It is not
necessary for the use of force that prompted UN enforcement action to
have already taken place. Neither is it essential that the pertinent use of
force is contrary to international law.>?

The non-assistance obligation applies hence to any use of force against
which the Security Council lawfully may, and does in fact, take measures.

B. The scope: A prohibition of assistance to conduct obstructing UN action

Article 2(5) alt 2 UNC prohibits “assistance to any State” It does not specify
in what action the State must not be assisted, in contrast to Article 2(5) alt
1 UNC that refers to “assistance in any action”. Instead, the State itself must
not be supported. At first glance, one could be prompted to read Article
2(5) as a duty to fully isolate the violator against which the UN takes action.

47 1bid para 6, 24.

48 1Ibid para 18, 24. To that extent the second part is viewed a lex specialis to the first part
of Article 2(5) UNC, Hans Kelsen, The Law of the United Nations: a Critical Analysis
of its Fundamental Problems (1966) 92; Aust, Article 2(5) UNC, para 18.

49 Kelsen, Law of the United Nations, 91-92. See also Jochen Abr Frowein, Nico Krisch,
Article 2(5)' in Bruno Simma (ed), The Charter of the United Nations. A Commentary,
vol I (2nd edn, 2002) 138 para 6 in view of authorization practice.

50 Frowein, Article 2(5) UNC (1994), 130 para 2; Frowein, Krisch, Article 2(5) UNC
(2002),138, para 4-5, 139 para 8-9.

51 Helmut Philipp Aust, Complicity and the Law of State Responsibility (2011) 382.

52 Article 39 UNC.

53 See Article 5151 UNC.
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But several indicators suggest a more restrictive understanding of Article
2(5) UNC, according to which it only prohibits assistance to conduct that
has a specific connection to the enforcement action.

For one, Article 2(5) UNC prohibits ‘assistance’, not ‘cooperation” in
general. This implies that, despite its broad wording, what is considered
problematic is the specific relationship to a specific conduct of the State
against which the United Nations is taking action. Moreover, a broader
interpretation of Article 2(5) UNC would be incompatible with the UN sys-
tem. Article 2(5) UNC cannot undermine the Security Council’s enforce-
ment measures, which are carefully crafted responses to specific cases. This
internationally agreed response cannot be thrown out of balance if States
were always required to sever all ties with the violator once the Security
Council takes an enforcement measure. A broader interpretation might blur
the legal separation between the UN enforcement measure and Article 2(5)
UNC and disregard the Charter’s system of competencies, in particular
the primary responsibility of the Security Council for the maintenance of
international peace and security.>*

In view of its purpose to protect and strengthen the UN in its enforce-
ment action, Article 2(5) UNC hence is concerned with conduct that assists
States in resisting the Security Council’s enforcement action.> This again
allows for two interpretations in practice:

Under a broad interpretation, the non-assistance obligation under Article
2(5) UNC could capture any conduct that runs counter to the purpose
of the enforcement action. Any assistance to the conduct that prompted
the Security Council to take action would be prohibited. For example,
assistance that prolonged or facilitated a use of force which the Security
Council attempted to end through imposing enforcement measures under

54 For assistance obligations, similar considerations apply. Pursuant to Article 43 UNC,
States’ obligations to provide troops to the Security Council are subject to a specific
agreement between the Council and the States. Article 43 UNC also covers the
provision of “assistance, facilities, including the right of passage” to a force “exercised
or authorized by the Security Council”. Article 2(5) UNC cannot introduce obliga-
tions to provide support, without undermining Article 43 UNC that only entails an
obligation to negotiate. See also Aust, Article 2(5) UNC, para 4; Frowein, Krisch,
Article 2(5) UNC (2002), para 4. But see Derek W Bowett, George Paterson Barton,
United Nations Forces: A Legal Study of United Nations Practice (1964) 387, 413 et seq.

55 In a similar direction see Frowein, Krisch, Article 2(5) UNC (2002), 139 para 8 who
argue that “no other state may grant assistance to that state in a manner inconsistent
with the purpose of the action of the SC”; Felder, Beihilfe, 159 adopting the same
definition; Aust, Article 2(5) UNC, 18.

123

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 3 The United Nations Charter and Interstate Assistance

Chapter VII UNC would be prohibited. Such assistance could be under-
stood to undermine the necessary solidarity of States with the UN; not at
least it renders the enforcement action eventually necessary and, in any
event, more costly. By this broad interpretation, Article 2(5) UNC would go
beyond what was required by the enforcement measure itself. To illustrate:
if the Security Council imposes sanctions confined to an arms embargo
against a State illegally using force against another State, the obligation
under Article 2(5) UNC would go beyond that. Member States would also
be prohibited from providing other contributions, e.g., provision of oil that
fuels the war efforts, or not to provide assistance that facilitated circum-
venting the arms embargo, e.g., through providing materials necessary to
build arms themselves.

Alternatively, under a narrower interpretation, any assistance provided
to the targeted State that obstructs the specific enforcement measure itself
would be prohibited.>¢ In effect, Article 2(5) UNC would not go beyond en-
suring compliance with the specific UN enforcement action. For example,
economic aid that alleviated the consequences of an economic embargo
would be outlawed.”” In a case where the Security Council authorizes
a no-fly-zone against a State intervening in another State with ground
troops, military assistance to a State that is tailored towards resistance to
a no-fly-zone authorized by the Security Council, e.g., through air raid de-
fense, would be prohibited. Assistance that leaves the specific enforcement
measure however unaffected, e.g. the delivery of tanks to facilitate the
intervention through ground troops, would not fall under the prohibition.
As for the duty to assist in enforcement action, it would only require
the implementation of the specific enforcement measure imposed. Any
assistance that enabled the enforcement measure or rendered it more ef-
fective in ending the violation would not be necessary. Accordingly, at a
minimum, remaining permanently neutral despite obligations to act, could
run counter to the enforcement action.”® For example, in cases where the
Council authorizes a use force, and calls for assistance, there would be no
obligation to provide assistance under Article 2(5) UNC to the authorized

56 The same is true for the assistance obligation: only specific assistance to the very
specific enforcement action.

57 Frowein, Krisch, Article 2(5) UNC (2002),139.

58 France wanted to include this effect in the text. This proposal was rejected, however,
on the understanding that this effect is already covered, as it is “tacitly accepted”. Doc
4231/1/20, VI UNCIO 312; Doc 739, 1/1/19(a), VI UNCIO 722.
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force in the form of troops, facilities, or overflight rights. States would only
be obliged to comply with the specific enforcement measures.

In application of Article 2(5) UNC, it would be a fine line between the
two possible interpretations. In most cases, support for the violation usually
also obstructs the specific enforcement measure. Assistance typically has an
effect on both the violation and the enforcement measure. While it may not
be the main purpose of Article 2(5) UNC, in most cases Article 2(5) UNC
will hence indirectly outlaw support for the violation.

In any event, Article 2(5) alt 2 UNC establishes a comprehensive pro-
hibition without further conditions. It is not limited to a specific type of
assistance. Unlike other prohibitions of assistance, it does not introduce any
further limiting criteria. Most notably, there is no mention of any subjective
element such as knowledge or intent.>®

C. Is Article 2(5) alt 2 UN Charter exclusive?

Article 2(5) alt 2 UNC is the only provision in the UN Charter that
expressly stipulates a rule on interstate assistance. If understood broadly,
Article 2(5) alt 2 UNC may also prohibit assistance to a use of force that
triggered a Security Council response. This might invite to think that the
Charter prohibits assistance to the use of force only under the conditions
set forth in Article 2(5) UNC.%0

This conclusion is not justified, however, for two reasons. First, Article
2(5) alt 2 UNC does not prohibit interstate assistance to a use of force,
in a general and comprehensive manner. Instead, its main focus is ensur-
ing the effectiveness of UN enforcement action. Second, the regulation of
horizontal assistance is no more than a component of the regulation of
vertical assistance, i.e., assistance to the United Nations. Non-assistance
required by Article 2(5) UNC is part of the enforcement system. It is an
institutional rule directed at building a strong and effective enforcement

59 But see Bernhard Graefrath, 'Complicity in the Law of International Responsibility,
29(2) RBDI (1996) 376 seeking to deduce a presumption of intention “in cases where
assistance is given to a State knowing that the international community has taken
action against that State because of a serious violation on international law”. He
hence seems to understand any State violating Article 2(5) UNC to have intention
also to facilitate the resistance against the UN.

60 In this direction Aust, Complicity, 34: “Article 2(5) provides by implication that
the UN Charter does not automatically ban complicity with wrongful acts in an
all-encompassing manner.”
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mechanism, expressly granting the UN a right. It is not however a provision
that regulates assistance on a primary level.

Accordingly, Article 2(5) UNC does not aim to establish an exclusive and
definitive normative framework for assistance. Rather, it is concerned with
the effectiveness of UN (steered) enforcement action. In this respect, the
regulation of horizontal assistance is merely a tool. Non-assistance required
by Article 2(5) alt 2 UNC is a means to assist the UN. As such, it does not
preclude a broader regulatory regime on assistance.

D. Article 2(5) UN Charter as embodiment of a general idea

Article 2(5) alt 2 UNC itself is a part of the Charter’s regulatory regime on
interstate assistance. In addition, it embodies a general idea of (minimal)
solidarity. Non-assistance as required by Article 2(5) UNC primarily “pro-
tects” the Security Council. In doing so, it also has a deliberate impact on
the horizontal relationships among States - in fact, protecting the targeted
State. Thereby, it reflects a general idea: the idea of non-assistance to a
State which may be lawfully subjected to enforcement measures.®! As seen,
this includes non-assistance to a State that resorts to force in a manner
threatening international peace and security. On that note, Article 2(5)
UNC brings to light in express terms the foundational idea of solidarity
that is deeply entrenched in the UN system of collective security: not only
by recognizing a right to assistance, but also by expressly stipulating a
non-assistance obligation.®?> While Article 2(5) UNC primarily tailors this
general idea to the specific implementation of collective security in the
UNC, centralized through the Security Council, it certifies the general idea
of non-assistance within the Charter. As such, it may serve as a basis for
further development through State practice.

One should be careful to assume that the absence of additional precon-
ditions for the non-assistance obligation pursuant to Article 2(5) UNC

61 Aust, Article 2(5) UNC, para 1, para 28; Kelsen, Law of the United Nations, 94. Both
formulate the general idea that a member that has violated the Charter shall be
deprived of any assistance. While it is at least for the use of force true that most
cases are also a violation of the Charter, this is not precise, if creating a threat to
international peace and security is not considered a ‘violation’ of the Charter. Even a
lawfully acting State may be subject to enforcement action.

62 Similarly, the ILC ARS Commentary, Article 16, 66 para 2; Aust, Article 2(5) UNC,
paral.
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implies that such preconditions are generally not necessary. Article 2(5)
UNC reflects the unique situation in which the UN has taken binding
enforcement measures. Additional requirements obliging States to prevent
obstruction thereof might seem unduly restrictive. The comprehensive pro-
hibition of assistance is justified by the bottle neck created by requiring
agreement among members representative of the international community
in the Security Council.®3

Furthermore, Article 2(5) UNC provides guidance on the relationship
between an obligation to assist (the targeted State), and a prohibition to
assist (the State using force). Non-assistance to the violator may be part of
an assistance obligation. At the same time, non-assistance to the violator is
only part of the assistance obligation to the targeted State. Anything that
violates the non-assistance obligation also violates the assistance obligation.
But not everything that violates the assistance obligation (i.e., no assistance
to the victim) also violates the non-assistance obligation (i.e., prohibited
assistance to the aggressor). Assistance obligations would otherwise be
void and meaningless. The same would be true for the specification of a
non-assistance obligation.

IV. An implicit prohibition of assistance in view of specifically recognized
rights to provide assistance?

Originally, as still reflected in the express terms of the Charter, the use of
force is permissible only in two situations. Under the Charter, the use of
force is monopolized by the Security Council, as per Articles 2(4) and 42
UNC. Unlike measures below the threshold of armed force that were to
be taken by member States when called for by the Security Council,®* the
use of force was meant to be exercised through the hands of the Security
Council and its military forces only, and not, as was the case with the
League of Nations,® through member States.®® Until the Security Council
has taken measures necessary to maintain international peace and security,
however, the Charter does not impair States’ inherent right of individual or
collective self-defense if an armed attack occurs against a member State of

63 Aust, Article 2(5) UNC, para 29.
64 Article 41 UNC.

65 Article 16(2) LoNC.

66 Article 42 UNC.
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the United Nations.®” In other words, unilateral use of force was exception-
ally permissible only in cases of self-defense.

For both cases, the UN Charter addresses assistance by other States.®®
With respect to the use of force by the Security Council, Article 43 UNC
describes how States may contribute (A). With respect to a situation of self-
defense, the Charter recognizes a right of “collective self-defence” (B). Does
the exclusive recognition of those rights imply that assistance is prohibited
in all other cases in which the Charter does not expressly recognize rights
to assist?

A. Is assistance permissible only to a use of force through the United
Nations?

Article 43 UNC is the only provision in which assistance is expressly
mentioned in relation to a use of force. But it does not address interstate
assistance; it concerns assistance to the Security Council as an organ of the
United Nations. It is nonetheless interesting as it pertains to contributions
to a use of force considered lawful under the Charter.%® Pursuant to Article
43 UNC

“[a]ll Members of the United Nations, in order to contribute to the
maintenance of international peace and security, undertake to make
available to the Security Council, on its call and in accordance with a
special agreement or agreements, armed forces, assistance, and facilities,
including rights of passage, necessary for the purpose of maintaining
international peace and security.””°

67 Article 51 UNC.

68 The use of force is permissible under the UN Charter in a third scenario: consensual
use of force. The Charter itself is not only silent on such use of force itself, but also
on assistance thereto. Hence, a priori this excludes any significant inference for spe-
cific prohibitions of assistance. Other independent grounds such as a humanitarian
intervention, pro-democratic intervention, or rescue missions for nationals abroad
are highly controversial. As the Charter does not explicitly regulate assistance to a use
of force in those situations, they are not considered here.

69 The UN armed forces have never been established. Instead, the Security Council
authorizes use of force of member States. As such, later practice is directly interesting
with respect to interstate assistance.

70 Emphasis added.
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Irrespective how to qualify the placement of military contingents to the
Security Council itself, Article 43 UNC expressly mentions several forms of
assistance short of force. “Assistance” was primarily meant to relate to direct
military assistance, such as the provision of facilities, military bases, intel-
ligence, reconnaissance, passage through territory, or military logistics.”!
The importance of such assistance for an effective military endeavor is
illustrated by the express reference to a “right of passage,” which the original
proposal at the Dumbarton Oaks Conference did not contain.”? At the San
Francisco Conference, France successfully advocated for its insertion,”? in
view of the experiences in World War II, when Scandinavian States refused
the right of passage to France and the UK who were seeking to defend
Finland against Soviet aggression.”* The clause was not meant to “exclude
the granting of other facilities”, but to stress the crucial importance of such
assistance to effective military operations.”

Assistance pursuant to Article 43 UNC was however not conceptualized
as ad hoc assistance to specific measures taken by the Security Council in
response to a particular situation. Instead, member States were required
to provide assistance in the abstract to a standing armed force. States are
obliged to assist, yet only if “special agreements” on the details of their
contribution can be realized.”® States hence were only willing to accept a
duty de negotiando et de contrahendo.””

71 Ruth B Russell, A History of the United Nations Charter: the Role of the United States
1940-1945 (1958) 468. The UK and USA rejected an even more explicit proposal by
the USSR as they thought Article 43 UNC already encompass it.

72 Doc 1 G/1, III UNCIO 1-23, 15-16. See also Bowett, Barton, UN Forces, 418; Krisch,
Article 43, para 4. It was also not explicitly included in the United States Department
of State, 'United States Tentative Proposals for a General International Organization,
July 18, 1944' in E Ralph Perkins and S Everett Gleason (eds), Foreign Relations of
the United States: Diplomatic Papers, 1944, General, vol 1 (1966) 661-662 VI D 2, 6.
This did not mean however that the importance of that form of assistance was not
recognized. In fact, according to the proposal, the Council should be “empowered to
call upon member states to grant rights of passage and to furnish facilities, including
bases, necessary to the effective action of forces operating under authority of the
council. The conditions of the exercise of these rights and of the furnishing of facilit-
ies, including bases, should be determined, in advance or at the time of action, by
agreement between the executive council and the member states in whose territories
these rights and facilities are required.”

73 Doc 881111/3/46, XII UNCIO 509, 510.

74 Bowett, Barton, UN Forces, 418.

75 Doc 881111/3/46, XII UNCIO 509, 510.

76 Krisch, Article 43 UNC, 1353 para 6.

77 1Ibid para 6; Bowett, Barton, UN Forces, 418.
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For the present purpose, Article 43 UNC is interesting in three respects:
First, it acknowledges the importance of assistance for a successful military
operation to maintain or restore international peace and security. Second,
it distinguishes between different types of contributions, most notably
through armed forces and through “assistance and facilities”. Third, it
presupposes and thus builds upon a right of member States to provide
assistance to a use of force in accordance with Article 42 UNC.

An implicit prohibition of assistance to unilateral use of force outside
the UN framework does not follow from Article 43 UNC, however. The (ex-
clusive) recognition of a right to assist cannot be equated with a prohibition
of assistance in any other situation than the one recognized. Also, Article
43 UNC constitutes an essential piece in the UN Charter’s monopolization
of the use of force. But it does not establish monopolization itself. This
rather follows from Articles 2(4), 39, 42, and 51 UNC.”® The regulation
of assistance with respect to monopolized force hence cannot extend the
monopolization of force to a monopolization of assistance.

B. Is assistance permissible in collective self-defense only?

In addition to a use of force through the UN, unilateral use of force in
self-defense remains permissible in exceptional circumstances according to
the Charter. Article 51 s 1 UNC states:

“Nothing in the present Charter shall impair the inherent right of in-
dividual or collective self-defence if an armed attack occurs against a
Member of the United Nations, until the Security Council has taken
measures necessary to maintain international peace and security””

Article 51 UNC positively recognizes the existence of two rights:” first, the
right of a State to defend itself (individual self-defense);® second, the right
of third States to collectively defend a State, if requested.’! It is thus clear

78 See also Hans Kelsen, 'Collective Security and Collective Self-Defense under the
Charter of the United Nations, 42(4) AJIL (1948) 785.

79 It is controversial whether it establishes or merely affirms a right. On the right
of collective self-defense, it is further controversial if this right was a novel right,
Christine Gray, International Law and the Use of Force (3rd edn, 2008) 170; Christian
Henderson, The Use of Force and International Law (2018) 260

80 The exact circumstances of the right are fiercely contested.

81 Ian Brownlie, International Law and the Use of Force by States (1963) 331; Emmanuel
Roucounas, 'Present Problems of the Use of Force in International Law, 72 AIDI
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that States have the right to cooperate in defending a State until the Security
Council takes necessary measures.

Aside from the question of circumstances under which defense is permit-
ted,%? the question of permissible means by which defense may be exercised
is even more crucial to the current constellation of third State’s assistance.

It is beyond serious doubt that a State defending itself individually
against an attack may do so by resorting to force.®* Naturally, the drafters
of the Charter had the use of arms in mind.3* This is also true for the
collective defense; other States may use force as well. As Lauterpacht has
succinctly put it, “[i]n that sense collective self-defence is no more than
rationally conceived individual self-defence”>

Lawful self-defense is not however — a maiore ad minus — confined to a
forceful response. Measures directed against the attacking State that do not
involve force (e.g., economic pressure) are likewise encompassed. If they

(2007) 129 para 110. According to another school of thought, collective self-defense
refers to a situation where each participating State must have been breached in its
own rights or have some substantive rights affected. Cf Derek W Bowett, Self-Defence
in International Law (1958) 207; Derek W Bowett, 'Collective self-defence under the
Charter of the United Nations, 32 BYIL (1955-1956) 137-141. Bowett even claimed
that each participating State must have an individual right to self-defense. While
he seemed to be primarily concerned with a use of force in collective self-defense,
he consistently referred to “lending assistance”. Especially the concern that the assist-
ing State would have to assess itself whether there was a situation of individual
self-defense, sidestepping the UN, and the argument that otherwise it would be
a sanction seeking to preserve international peace and security that is left to the
Security Council, suggests that Bowett considered any assistance, even short of force,
impermissible, at least if directed against the targeted State. See on discussion on this
view Stanimir A Alexandrov, Self-Defense against the Use of Force in International
Law (1996) 102; Gray, Use of Force 2008, 170. Ultimately, it remains a question of
under what circumstances a right to collective self-defense is permissible.

82 Asa common denominator it is accepted that, first, means taken are allowed only in
situations of defense, and second, that the Security Council measures enjoy primacy
and may restrict States’ actions. Anything beyond, in particular the exact boundaries
are utterly controversial. See on this in detail Olivier Corten, The Law Against War:
the Prohibition on the Use of Force in Contemporary International Law (2010) 401 et
seq; Henderson, Use ofForce, 208.

83 E.g. James A Delanis, 'Force under Article 2(4) of the United Nations Charter: The
Question of Economic and Political Coercion, 12(4) Vand] TransnatIL (1979) 107.

84 E.g. VI UNCIO 459, Doc 576 111/4/9, XII UNCIO 679, 680-682. See also on the term
“defending”, Harvard Law School, 'Draft Conventions, with Comments, Prepared by
the Research in International Law of the Harvard Law School, III, Rights and Duties
of States in Case of Aggression, 33 Supplement AJIL (1939) 879.

85 Lauterpacht, in Oppenheim’s International Law, Vol. II, 7th ed. (1952), 155-156.
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prima facie violated international law, they would be permissible under the
circumstances recognized in Article 51 UNC, too.8¢

In a situation of collective self-defense, an act of (permissible) self-de-
fense can be even more remote. The specific act need not be directly
directed against the attacking State. It can also be geared (only) towards the
State that uses force in self-defense. As joint efforts to counter the attack are
permissible, it is likewise legitimate to provide assistance short of force to a
State that actually uses force. Article 51 UNC hence also recognizes a right
to provide assistance to unilateral use of force in self-defense.?”

But Article 51 UNC does more than recognize the existence of this right.
It unconditionally states that “nothing in the present Charter impairs” this
right. In other words, Article 51 UNC serves as an exception to other
Charter provisions. It seeks to ensure that self-defense remains exception-
ally permissible, notwithstanding other (prohibitory) provisions under the
Charter. This extends to assistance short of force.

This negates two implications that might be inferred from Article 51
UNC as being necessary or logical: first, that conduct exceptionally per-
missible as self-defense under Article 51 UNC, i.e., in particular assistance
short of force, would otherwise be unlawful; and second, that such conduct
is necessarily prohibited under conditions other than those recognized by
Article 51 UNC.38 Instead, Article 51 UNC operates on the assumption

86 Cf also Article 21 ARS, according to which self-defense not only precludes the
wrongfulness of a violation of Article 2(4) UNC, but also of other norms. ILC ARS
Commentary, Article 21, 74 para 2.

87 The precise conditions have been controversial. It is clear that collective self-defense
presupposes consent of the assisted State. The necessary form has been controver-
sially debated over time. Some required pre-existing treaty arrangements, others
required the defense to take place within a regional arrangement. On the debate Alex-
androv, Self-Defense, 101-102; Henderson, Use of Force, 256-262. On recent conditions
see James A Green, 'The ‘additional’ criteria for collective self-defence: request but
not declaration, 4(1) JUFIL (2017).

88 It has even been controversial if self-defense is limited to an armed attack or if other
inherent rights exist. See e.g. Bert V A Réling, 'The Ban on the Use of Force and the
UN. Charter' in Antonio Cassese (ed), The Current Legal Regulation of the Use of
Force (1987) 6-7. This debate concerns however the level of under what circumstances
defense may be exercised. While some read Article 51 UNC to allow self-defense
“only” if an armed occurs, others reject that reading. Stephen M Schwebel, Aggres-
sion, Intervention and Self-Defence in Modern International Law} 136 RdC (1972)
479. Tt is not challenged however that Article 51 UNC allows the use of force in only
limited circumstances.
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that the Charter contains prohibitions that might impair individual and
collective self-defense.

With respect to any defense by force, the non-impairment clause in
Article 51 UNC is necessary. There is ‘something’ in the Charter that
impairs this right of self-defense by force, albeit Article 51 UNC does not
name it: Articles 2(4) and 42 UNC. Article 51 UNC primarily carves out
an exception to the Security Council’s monopoly on the use of force and
to the general prohibition of the use of force. Hence, as there are specific
prohibitions under the Charter, it is idle to further pursue the question of
whether the fact that Article 51 UNC is limited to recognizing a right to use
force only in self-defense has (also) a prohibitory effect in itself.

This question arises, however, in the context of collective self-defense
that implicitly entails a right to assistance. In the UN Charter, there are no
explicit provisions to which Article 51 UNC might refer and which might
impair the recognized right to assistance. An explicit and comprehensive
equivalent to Articles 2(4) and 42 UNC for assistance short of force is
absent. And still, the fact remains that the Charter recognizes such a right
to assist in a specific situation (only).

There is little reason to treat assistance short of force structurally differ-
ently from assistance through the use of force. The nature of Article 51 UNC
speaks clearly: it presupposes but does not establish a prohibition.

This is especially true since the (positive or negative) recognition of
the right to provide assistance short of force was not the main focus
of the Charter but rather a side effect of the recognition of assistance
through force. The travaux préparatoires primarily focused on the use of
force. There is little indication that without Article 51 UNC, assistance
short of force would have been considered unlawful. Even when States
indicated that collective self-defense also entailed ‘mere’ support,® it was
not suggested that Article 51 UNC constituted a prohibition. The primary
goal of the addition was to alleviate the concerns of Latin American States
that regional defense pacts, such as the 1945 Act of Chapultepec, were
compatible with the UN Charter.”

89 For example, Colombia when defining collective self-defense used the open wording
“giving support”, Doc 576 111/4/9, XII UNCIO 679, 687. See also France who referred
to a case of “mutual assistance against aggression”, ibid 681.

90 Josef L Kunz, 'Individual and Collective Self-Defence in Article 51 of the Charter of
the UN;, 41(4) AJIL (1947) 873, 875; Gray, Use of Force 2008, 170; Doc 576 111/4/9,
XII UNCIO 679, 680-681 (Colombia). The Act of Chapultepec allowed non-attacked
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Last but not least, the a maiore ad minus reasoning and logical interpret-
ation used to determine the scope of the right cannot be easily applied to
determine the scope of such a prohibition. One can conclude that a right to
take certain measures also embraces a right to take less intrusive means. But
one cannot conclude that those less intrusive means would be otherwise
prohibited, in particular if the right was established for the specific case
of using force in collective defense. In fact, the drafting history leaves little
doubt that the specific threshold under which self-defense was permissible
was chosen deliberately in view of the use of force, not of assistance short of
force.’!

Collective self-defense under Article 51 UNC recognizes an exceptional
right to provide assistance short of force. Its very existence presupposes a
prohibition. But it does not establish one. At the same time, Article 51 UNC
makes it clear that nothing impairs the right to provide assistance in case
an armed attack occurs, even if a prohibition develops under the Charter.
The incidental regulation of collective self-defense in Article 51 UNC hence
does not make an unambiguous statement on the permissibility of interstate
assistance outside the Security Council context. But it indicates a direc-
tion; and adumbrates that (at least) some forms of assistance may require
justification and may be permissible only if they fall within the realm of the
right recognized in Article 51 UNC.

C. Some observations

The express recognition of both rights — even when viewed together -
does not establish a prohibition of assistance in other cases. But it does
not oppose such prohibitions either. On the contrary, both provisions are
indicators that — even in view of the UN mechanism to regulate assistance
under sanctions - the general regulation of assistance in the Charter has
not been forgotten. It removes any doubt that, in any event, the Charter
does not prohibit assistance to a use of force through the United Nations
and assistance to a use of force in self-defense.

States “the use of armed force to repel aggression” but also collective measures short
of armed force (emphasis added).
91 Henderson, Use of Force, 217.
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V. Obligatory solidarity under the UN Charter?

The UN Charter is considered a system of collective security, which, in its
ideal form implicates a general duty of solidarity.”> Accordingly, a prohibi-
tion of assistance to a State using force might be inferred - as a potential
minimal component of solidarity obligations with the targeted State.”> But
the UN Charter does not go that far.

Under the Charter, member States are obliged to offer “mutual assis-
tance” only to States carrying out UN action.®* It may be controversial to
what extent States are actually required to provide military assistance to
other States.” It further may be doubtful to what extent assistance must
be provided directly to the targeted State rather than to those States taking
enforcement measures. Irrespective of these controversies regarding the
scope of the required solidarity, it in any event presupposes UN action, and
as such, does not establish a general prohibition of assistance.”®

In situations of self-defense, as seen earlier, member States have the right
to provide assistance to the targeted State. They are however generally not
required to do so0.”” This was a deliberate decision during the drafting
process. For example, New Zealand had proposed to include the following
principle in the Charter:

"All members of the Organization undertake collectively to resist any act
of aggression against any member."?8

In advocating for this, New Zealand primarily argued :

“If it were left to an ad hoc decision to decide whether or not to take
action, even after the Security Council had decided that an act of aggres-

92 Inis L Claude, Swords into Plowshares: the Problems and Progress of International
Organization (3rd rev edn, 1964) 231, 236; Kelsen, AJIL (1948) 783; Robert Kolb, 'The
Eternal Problem of Collective Security: From the League of Nations to the United
Nations, 26(4) RefugSurvQ (2007) 220; Charles A Kupchan, Clifford A Kupchan,
"The Promise of Collective Security, 20(1) IntlSec (1995) 53.

93 That this is possible and usually considered part of such a duty shows Article 2(5)
UNC.

94 Article 49 UNC. See also Article 2(5) alt 1 UNC.

95 Gregor Novak, August Reinisch, Article 49" in Bruno Simma and others (eds), The
Charter of the United Nations. A Commentary, vol II (3. edn, 2012) para 8-10.

96 See also Kelsen, AJIL (1948) 787.

97 Klein, Beihilfe, 435; Alexandrov, Self-Defense, 102.

98 VI UNCIO 334 (announcement of the proposal), 342 (explanation), 563.
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sion had taken place, the door would be open to evasion, appeasement,
weaseling and sacrifice on the part of small nations. This amendment
was, he felt, the minimum obligation which would guarantee the success
of the Organization in the maintenance of peace and security.®

The proposal received some support,'°° but was ultimately rejected as it did
not secure the necessary two-thirds majority!! In addition to difficulties
with the concept of aggression,'?? the UK articulated the reasons most
explicitly, especially to the extent that the proposal could be understood to
go beyond assistance obligations in case of UN action:

“[T]t altered the whole basis of the Organization. The amendment im-
posed an automatic collective obligation to resist aggression, whereas the
whole basis of the new Charter was the identification by the Security
Council of threats to the peace, followed by action by the member states
in accordance with the Security Council's plans and requests.”1%?

Regarding assistance in the case of UN action, the UK believed the proposal
to be sufficiently covered in the solidarity provisions relating to the enforce-
ment of UN action, in particular Article 2(5) UNC.104

VI. Assistance as a prohibited threat or use of force? — Article 2(4) UN
Charter

The principle laid down in Article 2(4) UNC reads:

“All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence
of any state, or in any other manner inconsistent with the Purposes of the
United Nations.”

99 Doc 810 1/1/30 (6 June 1945), VI UNCIO 342-343.
100 VI UNCIO 343 (Peru). Norway also wanted to expressly apply the principle to cases
where the Security Council was unable to act, VI UNCIO 345.
101 VI UNCIO 346, 400, 721.
102 VI UNCIO 721
103 Doc 866 1/1/30 a (8 June 1945), VI UNCIO 356.
104 Similarly, VI UNCIO 344 (China), VI UNCIO 345 (Australia).
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Article 2(4) UNC also establishes an independent prohibition against the
threat or use of force.”> The prohibition is not conditioned by the UN
system of collective security.!%

Unlike other provisions of the Charter, Article 2(4) UNC does not men-
tion “assistance”. That the provision of assistance may nonetheless fall
under the prohibition is, as a matter of principle, not seriously contested
within the international community — most notably in view of State support
to non-State actors engaging in forcible activities.'”” However, what is con-
troversial is the concrete scope of the norm - in particular, in view of the
elephant in the room when discussing the use of force: a potential right
of self-defense. Accordingly, various standards for the necessary degree of
assistance have been proposed.

Whether and how assistance generally, and interstate assistance specific-
ally, may be captured under Article 2(4) UNC depends on the conceptualiz-
ation of and guidance provided by Article 2(4) UNC.!%8 Before delving into
the analysis of international practice in Chapter 4, it is crucial to determine
how Article 2(4) UNC dogmatically allows interstate assistance to qualify as
a “threat or use of force” Article 2(4) UNC allows for four avenues. First,
the ‘act of assistance’ in and of itself could constitute force’ (A). Second,
the commitment to refrain from the use of force could inherently embrace
a prohibition to assist a use of force by another State (B). Third, through
an act of assistance, a State might ‘use’ another actor’s force (C). Finally,
assistance may be considered a threat of force, parallel to the dogmatic con-
ceptions for ‘use of force’, either when assistance itself qualifies as ‘threat’ or
through the contribution of assistance to another actor’s threat qualified as
‘threat’ (D).

105 Ibid; Nicaragua, 118 para 227. See Section VIII for the fact that Article 2(4) UNC
establishes a principle of non-use of force.

106 Nicaragua, 100 para 188; Claufl Kref3, 'On the Principle of Non-Use of Force in
Current International Law; Just Security (30 September 2019).

107 Kref’, Gewaltverbot und Selbstverteidigung, 346-354; Henderson, Use of Force,
60-62.

108 It is important to note that the interpretation at stake only relates to assistance
being prohibited as use of force. This is prima facie irrespective of related questions
whether assistance may trigger self-defense, or whether assistance may be prohibited
as another form of intervention under the rule of non-intervention.
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A. An act of assistance to a use of force as ‘force’?

In factual terms, the scope of the present analysis is limited to assistance
short of armed force.!'”” Nonetheless, one may wonder if the act of giving
assistance to another use of force may qualify as force’ in legal terms
according to Article 2(4) UNC. If this were proven to be true, by providing
assistance, the assisting State would be considered to be using its own force
- independently, and irrespective of the conduct of an intermediary. This
conceptualization is described here as ‘direct use of force’. On the under-
standing of a clear distinction between assisting and assistance conduct (1),
assistance could be considered force for its contribution to another use of
force (2), or for creating a risk itself (3). On that note, some terminological
clarifications are in order (4).

1) Dogmatic distinction between assisting and assisted conduct

The assisting and the assisted conduct are dogmatically distinct. At all
times, they remain two factually separate actions.!'” Accordingly, it must be
assessed separately for each conduct, the assisted conduct and the act of
assistance, whether it qualifies as an act of ‘force’.

In this context, the assisted conduct will always qualify as an act of
force, as the present analysis is concerned solely with such scenarios.!! This
however leaves the act of assistance unaffected. The mere fact that the act of
assistance later contributes to another actor’s conduct that qualifies as force
does not change the character of the act of assistance.!'? By its very nature,
the act of assistance supports other force. It remains a contribution to force,
which is, by definition, an independent act and not the assisted act of force.

Even the legal operation of attribution of conduct maintains this prin-
cipled distinction between the assisted and the assisting act. In cases of
attribution, ultimately, the relevant forceful conduct is legally treated as
the assisting State’s own conduct. This might be triggered through the

109 See Chapter 1, IL.A.3.

110 Piereluigi Lamberti Zanardi, 'Indirect Military Aggression' in Antonio Cassese (ed),
The Current Legal Regulation of the Use of Force (1986) 113.

111 See Chapter 1 II1.A.4. Usually, the assisted State will engage itself in an act of ‘force’.

112 Similarly Zanardi, Indirect Military Aggression, 113; Maziar Jamnejad, Michael
Wood, 'The Principle of Non-intervention, 22(2) LJIL (2009) 361.
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provision of assistance.® But the attribution of conduct is only a legal
fiction, which assigns the assisted conduct to the assisting State by virtue
of its assisting contributions. Nonetheless, the two acts remain doctrinally
distinct. The act of assistance has the legal effect of attributing another
conduct to the assisting State. But the act of assistance does not take on the
nature of the assisted conduct.

Accordingly, the provision of assistance does not fall under Article 2(4)
UNC for the mere fact that it contributes to a use of force. The connection
between an act of assistance and armed force by another actor does not
make the act of assistance, in and of itself, an act of ‘force’.

2) The contribution of assistance to a use of force as force’?

Following the principle of distinction, only the assisting State’s own act of
assistance is relevant to determine whether assistance qualifies as force’ in
terms of Article 2(4) UNC. Examples of relevant acts include the provision
of territory, sale of weapons, sharing of identified targets, or refueling of
aircraft. On that note, it is case-specific whether assistance constitutes an
act that qualified as force in terms of Article 2(4) UNC.

For instance, when the means used to provide assistance simultaneously
constitute armed ‘force’, it is clear that assistance qualifies as force. This
would be the example of a State providing aerial fire to assist another State’s
ground troops. Such scenarios are however excluded from the present ana-
lysis."* The main interest here is not whether the means used for assistance
qualify as force, but rather whether the contribution to another actor’s
force may constitute ‘force’, regardless of the means used. At the core of
the inquiry is the defining feature of any act of assistance: its (potential)
contribution to another actor’s force.

The answer to this question depends crucially on the exact meaning of
‘force’ prohibited by Article 2(4) UNC. It is well accepted that force presup-
poses coercion. Beyond that, however, there are many controversies. The
Charter provides only little guidance, which allowed the debate to develop
many different, yet interwoven strands. There is ongoing discussion regard-

113 For a more detailed discussion see Chapter 6.
114 For details see Chapter 1.
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ing whether force requires a minimal threshold of intensity.!’> Moreover,
beyond the consensus that armed force is covered,'® there has long been
dispute as to whether other types, such as economic, political or ideological
force, fall within the ambit of Article 2(4) UNC.!" More recently, the debate
has shifted to the extent to which cyber operations amount to ‘force’." At
the core of these debates is the controversy surrounding the definition of
the necessary scale and extent of an act of coercion and, more fundament-
ally, the precise threshold that an act of coercion must meet to fall under
Article 2(4) UNC.

Different views exist on the definition of the necessary threshold. Under
any view, there are valid reasons why assistance as a contribution itself may
not qualify as ‘force’ in terms of Article 2(4) UNC. For example, if one
subscribes to the view that force in terms of Article 2(4) UNC requires
at least armed force (which has strong justifications'”), the inherent risk
associated with assistance alone would not suffice. If the focus is on the
means, then the instrument used, i.e a weapon, would be decisive.?0 A
weapon is understood as means that has violent consequences.?! Again, the
mere act of providing assistance (even in the form of weapons or lethal
assistance) in itself does not directly harm another actor. The assistance

115 Corten, Law against War; Mary Ellen O’Connell, 'The Prohibition on the Use of
Force' in Nigel D White and Christian Henderson (eds), Research Handbook on
International Conflict and Security Law; Jus ad Bellum, Jus in Bello, and Jus Post
Bellum (2013). Critical Tom Ruys, 'The Meaning of Force and the Boundaries of the
Jus ad Bellum: Are Uses of Force Excluded from UN Charter Article 2(4)?, 108(2)
AJIL (2014).

116 Committee on the Use of Force (2010-2018) International Law Association, 'Final
Report on Aggression and the Use of Force' (Sydney Conference, 2018) 4.

117 Albrecht Randelzhofer, Oliver Dorr, Article 2(4)' in Bruno Simma and others (eds),
The Charter of the United Nations. A Commentary, vol 1 (3rd edn, 2012) 208-210
para 17-22; Delanis, Vand]TransnatlL (1979); Henderson, Use of Force, 54 with
further references.

118 Michael N Schmitt, 'Computer Network Attack and the Use of Force in Internation-
al Law: Thoughts on a Normative Framework, 37(3) ColumJTransnatIL (1998-1999);
Russell Buchan, 'Cyber Attacks: Unlawful Uses of Force or Prohibited Interven-
tions?; 17(2) JCSL (2012); Marco Roscini, Cyber Operations and the Use of Force in
International Law (2014).

119 The Charter allows arguments for both sides. In combination with international
practice, however, the better arguments speak for a prohibition under Article 2(4)
UNC of armed force only. For the classical arguments see Randelzhofer, Dérr, Art-
icle 2(4) UNC, 208-210 para 17-20; Schmitt, Colum] TransnatIL (1998-1999) 904-905.

120 Roscini, Cyber Operations, 49.

121 1bid 49, 50.
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may be used to do so. But as such, it only enables to use weapons, but is not
a weapon itself.12?

One does not necessarily reach different conclusions when applying
an effect-based understanding of ‘force’. It has been submitted that the
relevant action must produce physical effects comparable in gravity to
armed force.!”> There seems to be agreement that the specific action causing
the effect must affect the targeted State.!>* At the same time, the ‘effect’
criterion raises further questions.’”> What kind of effects are required?
This issue has resurfaced recently in the context of cyber operations. Do
effects beyond physical damage suffice?'?¢ Moreover, are indirectly caused
destructive effects sufficient?!?” As for assistance, it has no more than the
potential effect of contributing to another State’s force. It does not itself
cause significant physical damage. Still, assistance may eventually lead to
force.1?8 Accordingly, while an effects-based understanding of force theoret-
ically allows for acts of assistance to be classified as force, it ultimately
depends on how the threshold of effects is defined. According to the pre-
vailing understanding that requires physical damage, assistance does not
qualify as force.!?

122 In this respect the argument by Roscini, ibid 50 is not convincing. He states that
the “focus on instrumentality explains why the ICJ qualified arming and training
of armed groups as a use of force: although not directly destructive, those activities
are strictly related to weapons, as they aim at enabling someone to use them.
These means however would not have the “(violent) consequences” which Roscini
requires. Those are only achieved by the actor using force.

123 On physical effects: International Law Association, 'Final Report on Aggression and
the Use of Force, 25.

124 See for example: ibid 25 “directly cause significant damage”. Roscini, Cyber Opera-
tions, 47-48; Lianne ] M Boer, "Echoes of Times Past: On the Paradoxical Nature
of Article 2(4), 20(1) JCSL (2015) 10-12; Henderson, Use of Force, 55; Buchan, JCSL
(2012) 217; Michael N Schmitt, 'Cyber Operations and the Jus Ad Bellum Revisited,
56(3) VillLRev (2011-2012) 576-577.

125 See also Kref3, Non-Use of Force (2019).

126 Boer, JCSL (2015) 14.

127 Indirect in the sense of ‘as a consequence of the alternation, deletion, or corruption
of data or software, or the loss of functionality of infrastructure’. Cf Roscini, Cyber
Operations, 48.

128 Cfibid 48, 50 for such a broad reading of effects.

129 It is true that ‘effects’ may also include any conduct that contributes to conduct that
meets the relevant threshold. Ultimately, when the act of assistance leads to a use of
force, it has the effect of physical damage. ‘Effects’ may hence also be understood
to raise questions of causation and directness. It is submitted here however that
in view of the above described principle of distinction, only the act of assistance
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But it is submitted here that there is an additional, more fundamental
reason why a contribution to a use of force cannot qualify as force itself
under Article 2(4) UNC - irrespective of the (controversial) threshold.
Assistance is only indirect in nature. It is not directed against the targeted
State, but rather towards the assisted State. It benefits the assisted State,
but it does not, in and of itself, target another State. It is not only a more
remote intervention compared to some forms of cyber operations that
do not directly cause damage. It does not set into action any (let alone
irreversible) process against the targeted State. It exclusively depends on the
assisted State whether it has any effect on the targeted State. By definition,
the assisting State leaves the ultimate decision to the assisted State. It is not
different if the assisting State concretizes and directs the act of assistance
against a specific target.3% This becomes particularly clear when the assisted
State eventually does not use force. Assistance remains without a direct
effect on the targeted State.

3) The risk created by assistance as force’?

This leaves only the impact of the act of assistance itself that may qualify as
force. Although indirect by definition, the provision of assistance itself may
have a significant impact on international relations. In practice, in view of
military assistance, States often feel coerced to react. For example, a State’s
decision to allow another State to establish a military base on its territory
impacts its neighboring State, too. This feature is not indirect. It does
not depend on another actor. It directly affects other States. As assistance
strengthens specific States, it creates a risk for other States; in most cases,
for all States, as assistance is not tailored against a specific State. Instead,

itself matters as relevant conduct. The act of assistance itself does not result in the
physical damage; it is the assisted act, to which the assistance merely contributes.

130 Note that the nature of the assisted actor may be relevant in this respect. This
may explain positions like Delanis, Vand]TransnatIL (1979) 126. But not even for
non-State actors that receive support and that (necessarily) sit within another State,
assistance always constitutes force. Assistance is only coercion against the territorial
State if the non-State actor’s conduct is directed against the territorial State. It is dif-
ferent when the non-State actor’s conduct is directed against a third (non-territorial)
State. Assistance could be viewed as intervention against the territorial State as the
territorial State is ‘coerced’ to tolerate an infringement of its exclusive sovereignty.
This may qualify as violation of sovereignty, but not as coercion or force.
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only the action of the assisted State concretizes and directs the risk against a
specific State.

Article 2(4) UNC does not capture such a general risk, however. Article
2(4) UNC is a key feature in the Charter’s task to “maintain international
peace and security”.!®! But, it does not prohibit any threat to international
peace and security. It is concerned with the “uncontested core threat of
the peace”™:32 direct conflict between States. At its core, Article 2(4) UNC
requires a specific, precise and identifiable! relationship between two or
more (legal) persons, namely the State using or threatening ‘force’ and the
State being targeted by that force.1

Already the wording reflects the basic assumption that force must
be directed against another actor. ‘Force’ is widely defined as “physical
strength or power exerted upon a person or object”.!3 Other elements of
Article 2(4) UNC point in a similar direction. The phrase “in international
relations” defines the target of force, and excludes force remaining within
the internal relations of a State. Put differently, again, there must be an actor
outside of those internal relations that is specifically and directly targeted.!3¢
The clarification “against the territorial integrity or political independence
of any state” then specifies the basic assumption in that any State may be
such a target.’¥’

131 Article 1(1) UNC.

132 Krisch, Article 39 UNC, 1279 para 12.

133 Corten, Law against War, 93 et seq.

134 See comparable ibid 94.

135 Oxford English Dictionary (2018), force 5a, emphasis added.

136 In that direction also Roscini, Cyber Operations, 44 who seems to see already here a
narrowing down to States.

137 There is some discussion under what circumstances a State is targeted in terms of
Article 2(4) UNC. Some argue that this is only the case if force is directed “against
the territorial integrity or political independence”. This school hence sees only inter-
ventions prohibited that touch upon the targeted State’s right of territorial integrity
and political independence. This view resurfaces in a slightly different guise in view
of the use of force in response to non-State terrorist attacks. It is used to argue that
targeted and confined operations that are not directed against the territorial State
where force is used is not prohibited under Article 2(4) UNC. Again, others hold the
view that any force that intervenes in any sovereign rights is covered, e.g. Brownlie,
Use of Force, 268. See for a brief overview on the debate Henderson, Use of Force,
19-21. Trrespective whether these views are convincing, for the present purposes it is
interesting to note that these arguments are based on the accepted assumption that
Article 2(4) UNC presupposes a conduct that is in some form specifically directed
against a State.
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Article 2(4) UNC’s character of prohibiting intervention rather than
situational and vague risks is further reflected in the fact that a threat of
force was not meant to be prohibited, unless it is sufficiently precise.’3® This
interpretation, as Oliver Corten has convincingly shown, is supported by
the inter-Charter comparison between the term “threat of force” used in
Article 2(4) UNC and the term “threat to international peace and security”,
employed as a threshold for Security Council action in Article 39 UNC.*
The latter broadly refers to situations threatening international peace and
security in general, in order to grant the Security Council broad powers to
react to situations, even those which are not in violation of international
law and other States’ rights generally, or Article 2(4) UNC particularly. In
contrast, the former is meant to cover only threats that are directed against
a State specifically, i.e. governing a specific relation between two states.!4
Vague and abstract threats are hence not generally prohibited. They do not
fall however in a regulatory gap. Their regulation is left to the UN Security
Council.

The travaux préparatoires solidify this interpretation of the character of
Article 2(4) UNC. The provision was included to extend the prohibition of
formal war to any use of force."! The structural adversarial nature was not
meant to be thereby abrogated.

The inherent design of Article 2(4) UNC becomes clear when transfer-
ring the situation from the triangular relationship between the targeted,
the assisting, and the assisted State to a bilateral relationship between a
targeted State and State using force alone. In this case, the assisted State
would not receive assistance from a third State but would support itself.
The functional equivalent to assistance in this scenario is preparation. It
is widely agreed that such military preparation is not considered ‘force’.
At best, it is discussed under the concept of ‘threat of force’. For example
(self-)armament is not generally prohibited, and in particular does not
constitute ‘force’4? Although arms buildup and militarization can exert
pressure on other States, ‘forcing’ them into a (voluntary) arms race, they

138 Corten, Law against War, 93 et seq.

139 Ibid 94.

140 TIbid 94-95.

141 On this see Kolb, Jus Contra Bellum, 62, 329-330; Hans Kelsen, 'The Draft Declara-
tion on Rights and Duties of States, 44(2) AJIL (1950) 271.

142 Efforts to include general disarmament obligations in the Charter were not heeded.
States left it to the General Assembly, Article 11 UNC. Nicaragua 135, para 269;
Bakhtiyar Tuzmukhamedov, 'Disarmament' in Riidiger Wolfrum (ed), Max Planck
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merely contribute to increasing a State’s potential to prospectively use
force.*> The same is true for maneuvers and military training, which are
not prohibited as ‘force’.** To the extent that they are not at the very least
directed against a State in particular, they are not considered under Article
2(4) UNC.145

To summarize, Article 2(4) UNC does not prohibit assistance as a use of
one’s own force. As such, it does not touch upon the exclusive relationship
between an assisting and an assisted State.® Interstate assistance does not
fall within the affairs of another (potentially targeted) State but remains
within a State’s sovereign right to conduct its own foreign policy in co-
ordination with another State.!*” Article 2(4) UNC does not seek to grant
States a right to be free from powerful enemies or enemies with allies. In
absence of Security Council action, States are expected to tolerate this.

4) Terminological clarification

In view of the foregoing, this is a moment to pause for terminological
clarifications.

With respect to terms, the debate appears to be reminiscent of the
Wild West. Assistance under Article 2(4) UNC is most prominently dis-
cussed (in relation to assistance to non-State actors) as “indirect force”,

Encyclopedia of Public International Law (online edn, 2011) para 5; Randelzhofer,
Dorr, Article 2(4) UNC, para 73.

143 This is even true for cases in which armament is explicitly targeted against a State,
although under specific circumstances it may then be considered a threat of force
— force again being however not the armament, but the prospect of using the
armament. Increasing armament can be an indicator in determining whether there
is a threat.

144 Dale Stephens, Tristan Skousgaard, 'Naval Demonstrations and Manoeuvres' in
Riidiger Wolfrum (ed), Max Planck Encyclopedia of Public International Law (on-
line edn, 2009) para 11.

145 See for example the NATO Trident Juncture Maneuvers in Norway in 2018. Russia
understood the maneuver to be directed against itself, it to be provocative, sending
a signal. And yet, it refrained from seeing them as a violation of international
law. NATO states on the other hand emphasized that the maneuver’s message is
that “NATO is capable of defending, it is capable of deterring any adversary, no
particular adversary” NATO, Tridente Juncture 2018 Press Conference, (9 October
2018), https://www.nato.int/cps/en/natohq/opinions_159119.htm.

146 Cf Chapter 1,11, figure 1.

147 Nicaragua, 133, para 265.
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“Indirect aggression” or “indirect use of force”. Moreover, these terms are
rarely explicitly defined and subject to varying interpretations, at times
differing substantially in the scenarios they are considered to capture.!8
The terminological diffusion, as the chapter on international practice will
later prove true, not only widely obfuscates the debates, but also creates
uncertainty about the lines of (dis)agreement.

The present analysis will not employ the term “indirect force”*° The
term dilutes the problem. It leads to a discussion of how giving assistance
can constitute force. Thereby, it fails to fully capture the necessary discus-
sion, as it leads to the too narrow question of whether assistance constitutes
‘force’. Moreover, it does not adequately reflect the dogmatic conceptualiza-
tion of the issue. The term “indirect force” may misleadingly suggest that
the assisting State (directly) engages in an act of force which however is
not directed against the targeted State. It further implies that assistance
is considered the assisting State’s own force.!>® Thereby, it inadequately rep-
resents the fact that in most cases, there is only one conduct that qualifies as
‘force’: the conduct of the assisted actor. This assisted force is usually direct.
In contrast, as seen, assistance to force does not render an assisting act as
‘force’ itself. The assisting State does not engage in an act of force.

148 For example, for an overview on the early understanding of the term “indirect
aggression”, see A/2211 (3 October 1952), para 408-440.

149 For authors discussing the question of assistance to a use of force under this ter-
minology: Rolf M Derpa, Das Gewaltverbot der Satzung der Vereinten Nationen
und die Anwendung nichtmilitdrischer Gewalt (1970) 18 with further references;
Randelzhofer, Dorr, Article 2(4) UNC, 211-213 para 23-28; Roscini, Cyber Operations,
48, 50 discusses assistance under the question of “force”; International Law Associ-
ation, 'Final Report on Aggression and the Use of Force, 4. In this direction also
Christian Dominicé, Attribution of Conduct to Multiple States and the Implication
of a State in the Act of Another State' in James Crawford, Alain Pellet and Simon
Olleson (eds), The Law of International Responsibility (2010) 282-283 classifying
assistance as an “element of the unlawful act”. Undecided: Erin K Pobjie, “Use of
Force” and Article 2(4) of the UN Charter: The Meaning of a Prohibited ‘Use of
Force’ between States under International Law' (Doctorate, University of Cologne
2019); de Wet, Chapter VII, 146, 148. In addition, the term “indirect force” also
refers to the threshold debate, i.e. whether “force” embraces also forms of (extreme)
coercion other than armed force, e.g. economic, or political coercion. Thomas
Bruha, Die Definition der Aggression: Faktizitit und Normativitit des UN-Konsens-
bildungsprozesses der Jahre 1968 bis 1974; zugleich ein Beitrag zur Strukturanalyse
des Volkerrechts (1980) 219.

150 If assistance qualified as ‘force’, the assisting State would be using own force. It
would be a “direct use of force.”

146

{o) I


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

VI Assistance as a prohibited threat or use of force? — Article 2(4) UN Charter

In this light, unless assistance to the use of force is prohibited as a
necessary complement to the prohibition to use force, the key question is
whether another actor’s force can be used through providing assistance.

Accordingly, the present analysis prefers the term “indirect use of force”
to describe assistance to force that falls under Article 2(4) UNC. It describes
the situation where the assisting State does not commit force through its
own organs, but through its involvement in another actor’s (direct use of)
force, it can be considered to use that force, too.’! The use is indirect in the
sense that the direct force is used through an intermediary, a third party.>?

151

152

Authors using this terminology, too: Hans Wehberg, 'L'interdiction du Recours
a La Force. Le Principe et les Problemes qui se posent, 78 RdC (1951) 68-69;
Eugeéne Aroneanu, La définition de lagression (1958) 84; Schwebel, RAC (1972)
458; Eduardo Jiménez De Aréchaga, 'International Law in the Past Third of a
Century, 159 RdC (1978) 93, 115; Tom Ruys, Armed Attack” and Article 51 of the
UN Charter: Evolutions in Customary Law and Practice (2010) 372; Dapo Akande,
'The Contribution of the International Court of Justice to the Law of the Use of
Force; EJIL:Talk! (18 November 2011); Abdulqawi A Yusuf, 'The Notion of Armed
Attack in the Nicaragua Judgment and Its Influence on Subsequent Case Law’, 25(2)
LJIL (2012); Carrie McDougall, The Crime of Aggression under the Rome Statute of
the International Criminal Court (2013) 71; Claus Kref3, 'The International Court of
Justice and the "Principle of Non-Use of Force" in Marc Weller (ed), The Oxford
Handbook of the Use of Force in International Law (2016) 574; James Crawford,
Brownlies Principles of Public International Law (9th edn, 2019) 720. See also Man-
fred Lachs, 'The Development and General Trends of International Law in Our
Time, 169 Recueil des Cours de IAcadémie de Droit International de la Haye (1980)
166. States likewise use this terminology most frequently: see e.g.: A/36/41 (1981)
para 238. Note that if the direct use of force was attributable to the assisting State
under the Articles on State responsibility, the assisting State would be engaged in a
direct use of force. Attribution creates the legal fiction that an attributable conduct is
the State’s own conduct. For more details when this is the case, see Chapter 6.

In that sense also: UNSG A/2211 (1952) para 414, 415: “The characteristic of indirect
aggression appears to be that the aggressor State, without itself committing hostile
acts as a State, operates through third parties who are either foreigners or nation-
als seemingly acting on their own initiative” Ann Van Wynen Thomas, Aaron ]
Thomas, The Concept of Aggression in International Law (1972) 46-47, 66; Rosalyn
Higgins, 'Legal Limits to the Use of Force by Sovereign States United Nations Prac-
tice, 37 BYIL (1961) 288; Schwebel, RdC (1972) 455-456 (“operating through third
parties”); Henderson, Use of Force, 60 refers to “indirect use of armed force”. He de-
scribes the problem as “the use of force through indirect means whereby as opposed
to a state employing is armed forces to carry out a use of force it instead provides the
means to others to do so” Unfortunately, however, in his further analysis, Hender-
son blurs his clear analytic setup, by then attempting to define “a forcible act” (60)
or “whether [...] support has crossed the threshold between intervention and force”.
He then attempts to define “force” rather than the “indirect means” which he set
out initially. See also Benjamin K Nussberger, 'Christian Henderson, The Use of
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It is true that the labels “direct” and “indirect” may be subject to criti-
cism. First, if not clearly defined, they are not without ambiguity. As such
it is not a surprise that ‘indirect’ has been used in practice to describe
scenarios other than the use of another actor’s force.>® Second, the distinc-
tion between direct’ and ‘indirect’ may appear arbitrary, and may not be
adequate in some cases of very remote or very proximate involvement.!>*

Nonetheless, the use the terminology is justified. In the present context,
‘indirect use’ refers to the means of committing a use of force through an-
other actor, rather than a threshold. In contrast, ‘Direct use’ refers to the use
of one’s own force. Notably, this terminology is grounded in international
practice. When discussing the issue at hand, States predominantly qualify
the action, rather than force itself, as direct or indirect. They refer to the
direct/indirect use of force rather than to “indirect force”.!>> Similarly, the
ICJ in the course of discussing the problem does not use the term “indirect
force” but rather relates “indirect” to the “use of force.”>¢

The term “indirect aggression” likewise is widely used in academia and
international practice.!” It is usually connected not only to Article 39 UNC,

Force and International Law, JCSL (2019). Schmitt, ColumJTransnatIL (1998-1999)
909 correctly classifies the problem as an application of an agency theory. But,
again, he then sees the Nicaragua jurisprudence as a definition of “force”; Ruys,
Armed Attack, 371; Corten, Law against War, 444 (“possible implication of a State’s
responsibility in the event of acts perpetrated by private groups").

153 For example, the USSR in 1952 used “indirect aggression” to refer to assistance
irrespective of whether armed force was ever used. Thomas, Thomas, Concept of
Aggression, 69.

154 CfRuys, Armed Attack, 371.

155 The reference to “directly or indirectly” is common in the resolution practice by
the UNGA. Notably, however, this does not describe the form of intervention itself
(e.g. “force”), but rather to the act of intervening (e.g. “use”). Similarly, States qualify
the “use”. Cf for example: Ghana, A/C.6/SR.815 para 33; UNSG A/2211 (1952) para
414, 415: “The characteristic of indirect aggression appears to be that the aggressor
State, without itself committing hostile acts as a State, operates through third parties
who are either foreigners or nationals seemingly acting on their own initiative”;
A/54/368-5/1999/993 (21 September 1999).

156 Nicaragua, 109 para 206, 110 para 209; see also para 205 where it refers to direct and
indirect form of military action.

157 Using this term: Corten, Law against War, 444; Julius Stone, 'Hopes and Loopholes
in the 1974 Definition of Aggression, 71(2) AJIL (1977) 231, 232, 237-238. But Stone
seems to still think about “force”, as he states that the requirement of “force” by
the assisted actor “has a rather circular ring to it” On the development of the term
Thomas, Thomas, Concept of Aggression, 46-47. Critical Ruys, Armed Attack, 371.
Higgins, BYIL (1961) 289 classifies aid and assistance not as indirect aggression,
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but, more importantly, to a potential right of self-defense. ‘Indirect aggres-
sion’ is also imprecise and ambiguous. But, unlike the term “indirect force”,
it is not conceptually misleading. “Aggression” is widely understood to
include at least!>® “use of armed force”.!> As such, the term is not limited to
indirect force but embraces also indirect use of force. Nonetheless, the term
will not be used. References to indirect aggression may, depending on the
context, be understood as an affirmation of a prohibition of indirect use of
force as well.

B. A prohibition of assistance as necessary and logical complement to the
agreement to refrain from a use force itself?

An act of assistance is no prohibited (one’s own) force. Still, States agree to
an obligation of non-use of force in their international relations. Does this
commitment not to use force also embrace a commitment not to participate
in the prohibited use of force?

Some have advanced such arguments.!®® For example, Hersch Lauter-
pacht, in interpreting the renunciation of war under the Kellogg-Briand
Pact, suggested such a reading:

but aggression proprio suo. For States see e.g. A/2638 (1953) 8 para 72 (Dominican
Republic), 73 (Iran).

158 There is substantial debate whether it is even broader. For example, the USSR
viewed the mere giving of assistance to non-State actor rebels (even without force)
as aggression. Similarly, the OAS Charter distinguishes between an ‘armed attack’
and ‘act of aggression that is not an armed attack’ (Article 29). See on the term
Henderson, Use of Force, 65.

159 Article 1 Aggression Definition.

160 Derpa, Gewaltverbot, 20 argued that this is “for reasons of logic, and is justified
because of the involvement in and causation of the unlawful result” Second Report
Crawford, 51 para 188 held: “For State A deliberately to procure the breach by State
B of an obligation by which both States are bound cannot be justified; a State cannot
do by another what it cannot do by itself” It should be noted however that this is
not the reason for accepting a prohibition of assistance, but merely a precondition.
Crawford, and the ILC, based the prohibition also in State practice. Vladyslav
Lanovoy, Complicity and its Limits in the Law of International Responsibility (2016)
23 may also be understood in this direction when he claimed that “complicity is
a by-product of the multilateralization of the relations of responsibility, hesitantly
stretching beyond the orthodox bilateralist structure of international law”. Kelsen,
AJIL (1950) 271 made an even broader claim. He viewed a non-assistance obligation
as “implied in the concept of international law”. It is not beyond doubt however that
Kelsen viewed the prohibition to use force to also cover assistance to a use of force.
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“The process of interpretation is essentially a simple one. Its object is to
discover whether a fact or set of facts falls logically within the rule. Thus
a rule of interpretation may tell us that a person who aids a criminal
takes part in the crime. This is a rule of juridical logic, although the
criminal law finds it convenient to refer specifically to accessories before,
during and after the fact. Art. 3 of the Budapest Articles, which lays down
that "a signatory State which aids a violating State thereby itself violates
the Pact,’ may therefore be regarded as a proper instance of genuine
interpretation.”!6!

While Lauterpacht is certainly correct in claiming that it is a “rule of
juridical logic” that an accessory takes part in the crime, his ultimate con-
clusion needs to be taken with a grain of salt, especially when transferring
it to other treaty regimes, like the UN Charter. This is because he does not
fully elaborate on his thoughts but operates on the unproven assumption
that the provision was meant to prohibit any taking part in war, i.e. also as-
sistance.!9? It is only on this assumption that Lauterpacht’s “rule of juridical
logic” comes into play.

This assumption, however, is not based on legal logic. A unitarian under-
standing of participation cannot simply be presumed. The mere fact that a
prohibition outlaws a certain conduct does not necessarily mean that any
form of participation in that prohibited conduct is proscribed as well. It
rather requires careful interpretation to determine whether States’ consent
includes the belief that participation should be prohibited, too.

In general, a prohibition of a certain behavior may be deliberately limited
to (the higher threshold of) perpetration, i.e. the direct execution, only.
There may be good reasons not to outlaw participation in a specific con-
duct.!®3 Even though a broader prohibition might seem more effective, it
would also be more intrusive on interstate cooperation and States’ freedom.

Also thinking in this direction with an argument of “good faith”: Aust, Complicity,
34,

161 Hersch Lauterpacht, "The Pact of Paris and the Budapest Articles of Interpretation,
20 TGS (1934) 182. Recall also the debates on the Budapest Articles, Chapter 2,
IL.B.2.

162 In fact, this is a point that Lauterpacht (ibid 182) noted himself with respect to
deducing a renunciation of recourse to force from the renunciation of the right of
war.

163 See also A/33/10, ILCYB vol II Part Two, (1978), commentary on Article 27, 103-104
para 16. ‘Participation’ is not used here as the generic term that captures different
forms of involvement (perpetration, complicity, instigation) (for such a use see
e.g. German criminal law § 25-28 StGB, Claus Kress, "The German Chief Federal
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A prohibition of participation would have wide-ranging effects on the inter-
national legal order, as it would inherently also define how other States
must react to the conduct of other States. It cannot be easily accepted that
States always agree to such an automatic “enforcement” regime.

In fact, a general distinction between perpetration and participation
is consistently reflected in general international and national regulatory
practice. Participation, and assistance in particular, is subject to explicit and
separate provisions specifically addressing this issue.'®* Typically, it is not
assumed to always be inherent in a prohibition of a certain conduct. This
is in particular true for the regulation of the use of force, as evidenced in
the treaty practice leading up to the UN Charter. Multiple predecessors to
the prohibition of the use of force, especially in bilateral non-aggression
treaties, included additional specific provisions on assistance to the use of
force.'%5 As will be seen, this distinction is widely upheld in bilateral treaties
that codify, repeat, and reaffirm Article 2(4) UNC.!6

This distinction is also reflected in the Charter itself. The UN Charter
acknowledges the relevance of assistance to a use of force. It provides
several express rules on assistance and the reactions of third States, all of
which are subject to Security Council action. States were well aware of
the potential and danger that assistance could be used to circumvent the
prohibition, as various attempts to define acts of assistance as force or
aggression demonstrate.'” And yet, despite being in the drafter’s mindset,
no general rule on assistance is (expressly) reflected in the Charter’s text,
and Article 2(4) UNC specifically. This omission is even more striking

Prosecutor’s Decision Not to Investigate the Alleged Crime of Preparing Aggression
against Iraq, 2(1) JICJ (2004) 252 n 26. ‘Participation’ describes here a specific
form of involvement in, i.e. the contribution to another States’ act, distinct from
perpetration that captures the principal commission of the prohibited conduct.

164 “Participation” is usually regulated explicitly, when it is meant to be proscribed. This
is a common feature across the fields of international law. For example, Article III
(e) Convention on the Prevention and Punishment of Genocide (adopted 9 Decem-
ber 1948, entered into force 12 January 1951) 78 UNTS 277, or international criminal
law (Article 25 ICC-Statute). In national legal orders, if assistance is outlawed,
usually there is an express and separate provision, e.g. § 27 German Penal Code, or
§ 840 German Civil Code.

165 See Chapter 2 ILB.1.

166 See for details Chapter 4 I1.B.

167 The debate concerned in particular non-State actors, but interstate assistance was
also repeatedly referred to. See for an overview of the pre-Charter approaches
UNSG, ‘Question of Defining Aggression” A/2211 (1952).
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in light of the neighboring provision of Article 2(5) UNC that squarely
addresses assistance.

The Charter’s focus on perpetration (i.e. one’s own use) seems to reflect
the priorities following the experience of World War II. The primary threat
to peaceful co-existence of States was identified as the perpetrators of acts
of aggression, not the bystanders.!®® The UN Charter aimed to solidify
the emerging, yet still fragile principle of non-use of force that had been
trampled upon during World War I1.1% States hence primarily focused on
the core norm (and the then perceived core threat to international peace
and security). This did not mean that the reaction of third States was not
deemed crucial. Yet, in light of previous experiences under the League of
Nations, States left the regulation primarily to the Security Council.

It is hard to shake the impression of cynicism associated with accept-
ing that a specific conduct is prohibited for oneself but not prohibiting
participation in the very same conduct by another actor. This would be
even more pronounced in light of the general object and purpose of the
UN Charter in general, and Article 2(4) UNC in particular that sought
to establish a comprehensive prohibition to use force. Why would States
agree to refrain from using force in their international relations but allow
support for other States using such force? But first, the historical experi-
ences, the initially neutral and “non-interventionist” character of military
assistance, and not least pragmatism may explain such a result. Second, the
Charter does not leave assistance unregulated, as the Security Council is
empowered to (also) address it. Third, even if it were cynical, cynicism in
international law cannot be equated with legal logic.

Given the above, a prohibition of participation, as necessary and auto-
matic complement to the prohibition against the use of force, does neither
follow solely from the fact that it is an erga omnes norm and is widely
described to have ius cogens character. Helmut Aust has laid this out in
detail on a general level.'”? Also, even though the acceptance of complicity

168 Cfalso Higgins, BYIL (1961) 288.

169 See the debates on its nature in the time after drafting Brownlie, Use of Force, 112-116,
127-129.

170 Aust, Complicity, 35-49. See also Astrid Epiney, 'Nachbarrechtliche Pflichten im
Internationalen Wasserrecht und Implikationen von Drittstaaten, 39(1) AVR (2001)
37-38. It does not exclude however that the special character may serve as an addi-
tional argument and justification for an extension. For the contrary view: Alexander
Orakhelashvili, Peremptory Norms in International Law (2008) 578-579. For recent
debates on a duty to cooperate to bring to an end and a duty to actively uphold
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rules might be described as “byproduct of multilateralization”,"”! multilater-
alization itself is not a sufficient condition. Not every multilateral obligation
necessarily also prohibits assistance. The same is true for concepts of “abuse
of rights”72 or “principle of fair labelling”.”3 These features may influence
the existence of a complicity rule. But ultimately, the basis for a prohibition
of assistance lies in States’ consent.”*

Accordingly, a prohibition of participation is not necessarily and auto-
matically part of the prohibition of the use of force pursuant to Article 2(4)
UNC. The prohibition against the use of force only prohibits the use of
force. Whether this also includes assistance cannot be assumed but requires
careful interpretation.

C. Assistance as a ‘use’ of force?

The key question then is what can be considered a ‘use’ of force.

It is crucial to free oneself from understanding ‘use’ in purely factual
terms. It is an inherently normative concept. States are organized entities.
But, in factual terms, they cannot ‘act’ or ‘use’.””> As artificial legal persons,
States depend on the conduct of human beings, which is normatively
attributed to States.”® Prohibitions of conduct under international law,
which address States, are hence premised on the idea that the prohibited
act is attributable to the State. This is governed by general rules of interna-
tional law. But a prohibition itself may set out what relationship between a
responsible State and the actor engaged in an action that is captured by the
prohibition suffices to be considered a violation by the respective State.””

norms of ius cogens, Helmut Aust, 'Legal Consequences of Serious Breaches of Per-
emptory Norms in the Law of State Responsibility: Observations in the Light of the
Recent Work of the International Law Commission' in Dire Tladi (ed), Peremptory
Norms of General International Law: Perspectives and Future Prospects (2021).

171 Lanovoy, Complicity, 23.

172 Aust, Complicity, 50-96 who does not however see this as the exclusive basis, but
rather the normative framework under which international practice is assessed.

173 Miles Jackson, Complicity in International Law (2015) 120, 142-144.

174 Also emphasizing this Magdalena Pacholska, Complicity and the Law of Interna-
tional Organizations: Responsibility for Human Rights and Humanitarian Law Viol-
ations in UN Peace Operations (2020) 194-198.

175 ILC ARS Commentary, 35, Article 2, para 5.

176 1Ibid, para 6.

177 Similarly Kref3, Gewaltverbot und Selbstverteidigung, 238.
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With respect to the prohibition against the use of force, there is no
doubt that Article 2(4) UNC normatively captures forceful conduct that is
considered a State’s own conduct, i.e. that can be attributed to a State.I”®
This is the most common scenario of force used by the State’s own army.
Here it is referred to as ‘direct use’ of force.

Does the prohibition against the use of force, as conceptualized under
the Charter, also allow to regulate other ‘uses’ of force, going beyond ‘direct
use’ of force?”” More specifically, can (certain forms of) assistance to
another actor’s force, i.e. active hostilities, qualify as ‘use’ of force?

This question is addressed in two steps: First, does the Charter limit the
concept of “use” to a State’s ‘direct use’ or can a “use” of force also be a “use”
of another State’s conduct amounting to force (‘indirect use’)? Second, if
the Charter is open to ‘indirect use’, does Article 2(4) UNC provide a
(conceptual) framework defining what constitutes “indirect use” prohibited
under the Charter?

1) No limitation of Article 2(4) UN Charter to ‘direct use’

It is beyond question that a State uses force when the relevant person “using
force” acts on behalf of the State, meaning that the requirements for attri-
bution of conduct are fulfilled.!®° But even then, force is actually executed
by another actor (at the outset distinct from the legal person ‘State’). As
an artificial person, a State itself cannot physically perpetrate any conduct.
It requires a normative operation to overcome this hurdle: attribution.!s!
From a doctrinal and conceptual perspective, however, even then a State
uses force through an ‘intermediary’. What is described as “direct use” is
technically a specific form, a specific intense degree, of “indirect use”.!82

The critical question, therefore, is whether the prohibition against the use
of force is limited to such ‘use’ that is considered the State’s own use under
international law.

178 What conduct amounts to such use of force again is utterly controversial, as is the
question which actors are bound to the prohibition.

179 Recall the argument above that the assistance to a use of force does not render the
use of force the conduct of the assisting State itself.

180 See for example: Brownlie, Use of Force, 370 “some form of agency”.

181 ILC ARS commentary, Article 2 para 6.

182 For a similar conclusion see ILC YB vol IT Part Two, (1978), A/33/10, commentary
on Article 27, 104 para 16.
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The text of Article 2(4) UNC is drafted in an open manner. It does not
specify how force shall be used. Article 2(4) UNC does not elaborate on,
but also does not specifically exclude any modes of participation.'®* Unlike
in other areas of international and national law, Article 2(4) UNC does
not recognize in explicit terms that a prohibited conduct can also be per-
petrated with the involvement of another actor — scenarios that are typically
discussed under concepts such as unitarian perpetration, co-perpetration
or perpetration by means.!34

It is true that the Charter only cautiously received pre-Charter trends
expressly prohibiting indirect use of force.®> This allows for speculation
about whether indirect use of force was already deemed prohibited at the
time of the UN’s inception.%¢ But, even if indirect use of force was not
already prohibited at that time, the Charter did not and does not preclude
the possibility of further development through international practice.

Nothing else follows from the (convincing) view that Article 2(4) UNC
only covers the use of armed force. It does not exclude the possibility of an
indirect use of force. The necessary threshold for what qualifies as force is
distinct from the captured means by which force that meets this necessary
threshold is used.

A limitation of the scope of the prohibition against the use of force to a
State’s ‘direct (own) use’ might have the benefit of conceptual and practical
clarity. The State using prohibited force would be relatively easy to identify.
It would define and confine the responsibility of a State for a use of force
unambiguously to cases where the State exercises control over the conduct.
Again, the Charter does not exclude such a narrow conceptualization.

183 See also Schwebel, RdC (1972) 458.

184 Kai Ambos, ‘Article 25' in Otto Triffterer and Kai Ambos (eds), Rome Statute of the
International Criminal Court: A Commentary (1 edn, 2016).

185 Recall Chapter 2.

186 Suggesting that the prohibition against indirect use of force was only later develop-
ment of the Charter Higgins, BYIL (1961) 288-289; Ahmed M Rifaat, International
Aggression. A Study of the Legal Concept: Its Development and Definition in Interna-
tional Law (1979) 217; Cornelis Arnold Pompe, Aggressive War: An International
Crime (1953) 93. Also, in this direction Henderson, Use of Force, 60. This view has
been in particular prominent with respect to a conclusion of self-defense in reaction
to indirect use of force. For further references see Christian ] Tams, 'Die Linke v.
Federal Government and Federal Parliament (Counter Daesh), 114(3) AJIL (2020)
469-470 n 25-27. Claufl Kref3, Benjamin Nufiberger, 'The German Constitutional
Court on the Right of Self-defense against ISIS in Syria; Just Security (16 October
2019).
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Yet, such a narrow conceptualization would draw a line that may be
conceived overly schematic. It also would run risk to not fully take account
of the practical realities of international relations. As such, it would invite
for a means to undermine the prohibition to resort to forceful means. States
could hide behind other independent actors’ force and carefully tailor
their involvement to remain below the threshold of attribution of conduct,
or, at least, below the threshold of possible proof. Throughout history, a
common and popular alternative to direct use of force against a State has
been to initiate, assist, and foster force through other actors. In fact, such
involvement has consistently been described as one of the most dangerous
forms of intervention.!®” Substantial involvement in another actor’s force
may achieve similar effects as direct use of force, yet in a more concealed
and pervasive manner.®® Considerations like these justify extending the
scope of the prohibition against the use of force to cover such indirect uses
of force, too, without necessarily devaluing the prohibition.

Such considerations led international scholars, and as will be seen States
as well, to a rare show of unanimity. It is fair to conclude that there is
wide consensus that Article 2(4) UNC, as a matter of principle, is open
to ‘indirect use’ of force to also qualify as ‘use’'®¥ This interpretation is in
particular widely accepted in the context of a State’s involvement in the
conduct of non-State actors.

a) ‘Indirect use’ - ‘use’ through interstate assistance?

Not every involvement in another actor’s use of force can suffice to qual-
ify as ‘indirect use’. Otherwise, the prohibition would be limitless. It is

187 For example, as Schwebel, RAC (1972) 461 noted with respect to aggression for
many States “aggression by indirect means presents a greater danger to national and
international security these days than does aggression by direct means”.

188 For more reasons see Randelzhofer, Dorr, Article 2(4) UNC, 211 para 24.

189 For a similar conclusion after a literature review see Ruys, Armed Attack, 372
(“it is widely accepted that ‘indirect use of force’ is fully covered by the Charter
prohibition on the use of force”); Randelzhofer, Dorr, Article 2(4) UNC, 211, para
25; Derpa, Gewaltverbot, 20. See also Brownlie, Use of Force, 361; Thomas, Thomas,
Concept of Aggression, 66-67; Kref3, Gewaltverbot und Selbstverteidigung, 247-248;
International Law Association, 'Final Report on Aggression and the Use of Force, 4;
Henderson, Use of Force, 60-62. It would go too far to speak of consensus, however,
with respect to the scope of prohibited ‘indirect use of force’ and the consequence of
self-defense against an indirect use of force.
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ultimately a question of degree. It comes down to defining the necessary
relationship between the other actor’s forceful conduct and the relevant
State to consider the State’s “use” of that actor’s conduct.”®® Can assistance
provided to an intermediary that falls short of attribution qualify as a ‘use’
under the Charter regime?™!

The definition of ‘use’ has only limited informative value. It is defined
as “the act of employing something”? It only affirms that ‘use’ allows for
different interpretations.

One interpretation of ‘use’ could require control over the execution of
force. This would include only assistance that also leads to attribution of
conduct.

Another interpretation within the terminological scope of ‘use’ would be
a more holistic and functional understanding, in line with general concepts
of perpetration. Accordingly, ‘use’ could describe conduct that (decisively)
influences and dominates the if and how of the force. The physical commis-
sion of the relevant act of force would be only one relevant feature among
many. Other criteria could be likewise considered, such as the scope of
involvement, the relevance and significance of the contribution, or the sub-
jective position towards the use of force. ‘Use’ would not necessarily require
setting an irreversible process of force into motion; it would not need to
focus on the execution of force only. Accordingly, the interpretation of ‘use’
would not necessarily align with the concept of ‘attribution of conduct’.!”

Both positions find legitimate grounds in the Charter.

190 James Crawford, State Responsibility: The General Part (2013) 338.

191 On the preconditions for attribution, see Chapter 6.

192 Oxford English Dictionary, use.

193 If an assisting State is considered to ‘use’ another State’s act of force, ultimately, this
has the same effect as in case of attribution of conduct: the assisting State violated
Article 2(4) UNC. But conceptually, one arrives at the same conclusion via different
routes. Attribution of conduct has the effect that the assisted conduct is considered
the assisting State’s own conduct. The act of assistance itself does not violate inter-
national law; it only serves as a vehicle for attribution. In case of an indirect use
of force below the threshold of attribution of conduct, there remain two separate
conducts which are exclusively attributable to two actors. Conceptually, the assisting
State is using another State’s conduct. It is the assisting State’s own (assisting)
conduct that qualifies as ‘use’. Similarly Zanardi, Indirect Military Aggression, 113;
Marko Milanovic, 'Special Rules of Attribution of Conduct In International Law), 96
IntlLStud (2020) 32-35. The IC]J in Nicaragua also distinguished between attribution
of conduct and indirect use of force. In both cases, both States may be responsible
for the violation of Article 2(4) UNC, see also Crawford, State Responsibility, 327,
334-335.
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At the time of drafting, driven by the experience of World War II, the
primary concern of the Charter was States” execution of force themselves.
The term ‘use of force’ was meant to capture any warring activities com-
prehensively. Indirect means were, albeit discussed, not the primary focus
at that time. Also normatively, perpetration and participation are distinct.
The Charter recognizes this as a general rule by distinguishing terminolo-
gically, systematically and consistently between the ‘use’ and perpetration of
military force on one side, and ‘assistance’ to and participation in force on
the other side.’*

However, this distinction is not set in stone.®> In particular, it does
not exclude the possibility that specific forms of participation may non-
etheless be considered as a ‘use’ or perpetration. Throughout the Charter,
the significance of assistance is recognized. As i.a. the Charter preamble’s
grand promise of ‘saving succeeding generations from the scourge of war’,
the travaux préparatoires and the Charter’s very object and purpose to
maintain international peace and security imply, the Charter sets out to
establish a comprehensive rule of non-use of force. In particular, when
indirect means, such as assistance, may have similar substance and effects
as the use of direct means, adopting a strict means-based rather than an
effect-based interpretation of the term ‘use’ may run counter the object
and purpose of the Charter. Otherwise, assistance to proxies could be a
loophole to circumvent Charter obligations. In fact, the Charter was not
meant to stand back behind the previous prohibition of “war”. The status of
war could at that time also be triggered through acts of assistance contrary
to the law of neutrality.!® The decision to refer to “use of force” instead of
“war” was meant to broaden the prohibition, and to close the loophole that
was left when “only” outlawing war.'” The legal term of “war” was replaced
with a determination of a simple fact.!%8

194 See Article 2(4), (5), 42, 43, 51 UNC.

195 As John Quigley, 'Complicity in International Law: A New Direction in the Law of
State Responsibility, 57(1) BYIL (1987) 105-106 notes for general international law:
“When one asks which acts fall into which category, the difficulty of drawing the
line is apparent”.

196 For such an argument see e.g. ILCYB 1951, vol I, SR.94, 105 para 79 (Spiropoulos)
according to which “if a State gave military assistance [in violation of the law of
neutrality] to an aggressor, it was considered an aggressor itself.”

197 Stuart Ford, 'Legal Processes of Change: Article 2(4) and the Vienna Convention
on the Law of Treaties, 4(1) Journal of Armed Conflict Law (1999) 78; Corten, Law
against War, 51-52.

198 Kolb, Jus Contra Bellum, 329.
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There is hence little to indicate that Article 2(4) UNC is committed to
exclude assistance from its scope.

It is not excluded that assistance may be considered an ‘indirect use’ of
another actor’s force even when falling short of attribution standards. But
the Charter does not definitively resolve the necessary conditions.

In particular, the Charter does not define the intermediary. Given the
generic conceptualization and justification for a broad understanding of
indirect use of force, the nature of the intermediary should not matter.
Conceptually, there is no reason to limit indirect use of force through
assistance to assistance provided to non-State actors!®® This finds further
support in the historical parallelism in discussions on indirect use of force
related to both assistance to non-State actors and States.?00

Moreover, the Charter equally allows for a prohibition of indirect use
of force that is constructed as establishing mere objective liability as it is
open to a prohibition that requires an additional subjective element of the
assisting State. In that sense, the Charter is indecisive. It allows arguments
for either side, as the vivid debate on the necessary prerequisites for an act
to qualify as direct use of force illustrates.2!

At the time of establishing the Charter, the precise scope of the use of
force was subject to many controversies that remained unresolved. These
controversies are also reflected in the broad wording that was phrased
deliberately open to the lower end.202 The Charter leaves it to international
practice to concretize the line between prohibited perpetration of force and
participation, and to answer what forms of assistance can be considered a
‘use’ of force.2%3

199 Likewise e.g. Randelzhofer, Dérr, Article 2(4) UNC, 211 para 23; Crawford, Brown-
lie's Principles of Public International Law, 720.

200 See Chapter 2.

201 See for example for debates whether the prohibition against use of force requires a
certain gravity, and a subjective element of the State using force Henderson, Use of
Force, 75-76 with further references.

202 Delanis, Vand] TransnatlL (1979) 100.

203 This is also reflected in the fact that it was controversial whether the prohibition
of force constituted the only prohibition of intervention, or whether a less stringent
prohibition (of non-intervention) is recognized. The initial concept of the Charter
was not predetermined on this question.
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b) Proposals to define ‘indirect use of force’

In view of the Charter’s openness, it is not surprising that literature offers
numerous proposals regarding what constitutes ‘indirect use of force’.

It is interesting to note some common characteristics. First, there seems
to be wide agreement that an intermediary must actually perform force.
Second, most observations concern assistance provided to non-State actors.
Only few define general standards also applicable to interstate assistance.
Third, not every form of assistance is considered to qualify as ‘use’ of force;
at least, some level of involvement that may be traditionally described as
‘perpetration’ is required.

Approaches specifying the required threshold are again diverse:204

Some propose a case-specific approach. For example the ICJ in the
Nicaragua case holds that only the provision of weapons or military train-
ing, and not the supply of funds, suffices to meet the threshold of a use of
force.205 Krefs takes an even more nuanced approach.20¢

Others set the threshold high, requiring subjective and objective ele-
ments. For example, Henderson requires that “the physical coercion does
not need to take place either through overt means or directly in one causal
step, but it must nevertheless constitute an intentional and material contri-
bution towards others carrying out the direct violence that ensues.”?%” In

204 See for a detailed and nuanced survey, also in light of the (dominant) questions of a
right to self-defense, Kref3, Gewaltverbot und Selbstverteidigung, 143-168.

205 For a detailed analysis see Chapter 4, IL.D.5. Many authors adopt the ICJ’s position
rather uncritically: Henderson, Use of Force, 60-62; Michael N Schmitt, 'Legitim-
acy versus Legality Redux: Arming the Syrian Rebels, 7(1) JNSLP (2014) 140-144;
Michael N Schmitt, Andru E Wall, 'The International Law of Unconventional
Statecraft, 5(2) HarvNatSec] (2014) 361-363; Tom Ruys, 'Of Arms, Funding and
“Non-Lethal Assistance” - Issues Surrounding Third-State Intervention in the Syrian
Civil War, 13(1) CJIL (2014) 31-32. Several authors apply it to the interstate context,
e.g. Lanovoy, Complicity, 195-196; Oona A Hathaway and others, 'Yemen: Is the US
Breaking the Law?, 10(1) HarvNatSec] (2019) 61-62; Robert Chesney, 'U.S. Support
for the Saudi Air Campaign in Yemen: Legal Issues, Lawfare (15 April 2015).

206 Kref, Gewaltverbot und Selbstverteidigung sees a violation of Article 2(4) UNC in
cases of sending (313), support of sending (318), toleration as well as both instigation
and support (328), but no violation in cases of inability, negligence (288) and
support or instigation separately (333). For a detailed summary (346-354).

207 Henderson, Use of Force, 61; Christian Henderson, '"The Provision of Arms and
Non-Lethal Assistance to Governmental and Opposition Forces, 36(2) UNSWL]
(2013) 648, 649.
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application he distinguishes between lethal or non-lethal support?%, taking
into account in particular the “immediate and direct impact upon the
forcible action”20%

Some do not require subjective preconditions?® but converge indirect
use to standards that would lead to full attribution. For example, Thomas
and Thomas require an almost puppet-like standard.?!! Zanardi argues for
what amounts to basically a de facto organ.?'? Similarly, Derpa requires
a high standard of conduct “through foreign hands”, whose sincerity is
however called into question as the failure to prevent the use of sovereign
territory also suffices.?® Schmitt also demands an agency relationship,
which he seems to accept only for “actively and directly preparing another
to apply armed force, but not merely funding the effort”.?14

Crawford remains vague. He accepts, without further elaboration, that
“state participation in the use of force of another state” can amount to an
indirect use of force.?’> In another context, Crawford suggests that state
participation must be similar to the UK’s involvement in the US operations
in the Iraq War 2003 to qualify as “concerted conduct”. This suggests that
it also required the own use of force (i.e. that the assisting State fulfills an
element of the unlawful act (i.e. force) itself.?'® Crawford qualifies other
forms of assistance, such as (Ireland’s) allowing a stop-over at an airbase
before the invasion (of Iraq in 2003), as “only” aid and assistance but
not concerted conduct, and hence, in terms of Article 2(4), no use.2”

208 He defines unlethal support as “equipment that while not having the primary aim
to taking life nonetheless is provided with the aim of assisting the party concerned
to prevail in an armed conflict, or at least to possess some (or better) capabilities to
defend itself” Henderson, UNSWL]J (2013) 649.

209 Ibid 648-650.

210 Dominicé, Multiple States, 282-283.

211 Thomas, Thomas, Concept of Aggression, 46-47, 66 (“the state in order to commit
indirect aggression does not use its own armed forces to encroach upon a foreign
territory or peoples, but operates through third parties, armed persons, who act
against the other state, apparently but not in reality on their own initiative”).

212 Zanardi, Indirect Military Aggression, 113 at least for armed attack, but arguably also
for a use of force.

213 Derpa, Gewaltverbot, 18.

214 Schmitt, ColumJTransnatIL (1998-1999) 909.

215 Crawford, Brownlie's Principles of Public International Law, 720.

216 This can also be achieved through attribution of conduct, as in the case of UK in
Iraq 2003 where US conduct was attributed to the UK on the basis of Article 11
ARS).

217 Crawford, State Responsibility, 334.
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Dominincé requires that the assisting state engages in a contribution that
“constitutes an element of the unlawful act”, which can also consist of
‘merely’ providing logistics.?'® Brownlie, while acknowledging the problem
also on the interstate level, remains unclear - and in fact seems to pursue a
narrow reading. He mentions in passing that assistance has been described
as “indirect aggression”. He also concludes that “joint responsibility in de-
lict” may arise. At the same time, he emphasizes that such claims have not
been widely made in practice, noting that “assistance to an aggressor” has
been specifically outlawed by some treaties other than the Charter. With
respect to Article 2(4) UNC, he then only briefly remarks that “obviously”
a violation of Article 2(4) UNC would be present “if aid takes the form
of ordering forces to fight as elements in the field under the aggressor’s
command.?” In his book on State responsibility, Brownlie then suggests
two examples:

“[T]he supply of weapons, military aircraft, radar equipment, and so
forth would in certain situations amount to ‘aid and assistance’ in the
commission of an act of aggression but would not give rise to joint
responsibility. However, the supply of combat units, vehicles, equipment,
and personnel, for the specific purpose of assisting an aggressor, would
constitute a joint responsibility.”220

Other authors also identify the problem in the interstate context, but do not
clearly position themselves in this respect.??!

218 Dominicé, Multiple States, 282-283. It should be added that Dominicé seems to
define “force” broader as “military operation”.

219 Brownlie, Use of Force, 370. With respect to support to non-State actors Brownlie
requires the rebels to be “effectively supported and controlled”. See also in more
detail Tan Brownlie, 'International Law and the Activities of Armed Bands, 7(4)
ICLQ (1958).

220 Cited from Quigley, BYIL (1987) 106.

221 Higgins, BYIL (1961) 289 (“it would seem that when State A aids State B by furnish-
ing arms, &c., to it in its aggressive use of force against State C, State A is guilty
of aggression rather than indirect aggression”). She thereby distinguishes interstate
assistance from assistance to rebels, which she describes as “indirect aggression.”
Randelzhofer, Dorr, Article 2(4) UNC, 211 para 23 (“The notion of ‘indirect force’
[...] refers to the participation of one State in the use of force by another State (eg by
allowing parts of its own territory to be used for violent acts against a third State), as
well as to a State’s participation in the use of force by unofficial bands organized in
a military manner [...]”). Schwebel, RdC (1972) 455-456 (“operating through third
parties”) In the following, he discusses the debate on indirect aggression in the
Aggression Definition relating to non-State actors.
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2) Article 2(4) UN Charter’s guidance on assistance

Following from the above, it is clear that Article 2(4) UNC does not cover
assistance unconditionally. While the Charter is silent on the specifics, it
still provides structural guidance and preconditions within which interna-
tional practice can flesh out the prohibition against the (indirect) use of
force.

a) An actual conduct that meets the threshold of use or threat of force

First, providing assistance may only qualify as indirect use of (another)
force if the assisted actor actually performs conduct that in factual terms
reaches the level triggering the threshold of Article 2(4) UNC.

The prohibition of indirect use of force under Article 2(4) UNC is con-
ceptualized to establish accessory responsibility in the sense that it depends
on that conduct taking place. It is not, however, necessarily derivative, in
the sense that the wrongfulness of the conduct does not derive solely from
the wrongfulness of the assisted conduct under international law.

Without force, assistance cannot amount to a use of force. There would
be nothing that could be ‘used’ through assistance. This precondition, while
obvious to some,??? deserves mention as it reemphasizes the tacit consensus
that Article 2(4) UNC presupposes intervention against a specific State. A
vague and indefinite risk is not prohibited. Moreover, it reminds of the fact
that Article 2(4) UNC establishes a factual prohibition.???

Consequently, preparation for force is not prohibited; assistance that may
be directed at facilitating force that however never ultimately materializes in
practice is nothing more than an attempted (indirect) use of force.

222 For a similar conclusion see e.g.: Henderson, Use of Force, 61; Thomas, Thomas,
Concept of Aggression, 55 with reference to the Nuremberg Tribunals already, 57
aE; Quincy Wright, '"The Prevention of Aggression, 50(3) AJIL (1956) 527; Zanardi,
Indirect Military Aggression, 112-113 for armed attack, because it otherwise does
not occur; Randelzhofer, Dorr, Article 2(4) UNC, 213 para 28 arguing that indirect
force cannot go further than direct force; Samuel G Kahn, 'Private Armed Groups
and World Order, 1 NYIL (1970) 40-41. For some this has been obvious: Robert Ro-
senstock, 'The Declaration of Principles of International Law Concerning Friendly
Relations: A Survey, 65(5) AJIL (1971) 720.

223 Kolb, Jus Contra Bellum, 62, 329-330. A mere declaration of war even without actual
hostilities does no longer trigger the prohibition.
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The Charter does not require, however, that the assisted force qualifies
as unlawful use of force under international law for the assisted actor.?2* It
suffices that the assisted conduct would be prohibited for the assisting State.
The responsibility of the assisting State is what needs to be established.

This has direct consequences: The assisting State does not benefit from
the lawfulness of the other actor’s force.??> Shared responsibility of the
assisted and the assisting State for the same force is possible under Article
2(4) UNC. Last but not least, conceptually, the author of force’ is irrelevant,
to the extent that the assisted actor is capable of engaging in conduct that
meets the threshold of force. Hence, actors through whom States can use
force can be non-State actors, such as opponent, rebel or terrorist groups,
contractors, or “volunteers”, within or outside the target State, or States.

b) The necessary degree of involvement

Second, although the Charter leaves open what degree of involvement
qualifies as ‘use’, the fact remains that it generally distinguishes between
assistance to force and use of force. This again suggests that not all forms of
assistance, especially those expressly defined as such in the Charter, can be
considered a use of force. Only in exceptional cases may the distinction be
overcome.

Moreover, it is worth noting that the Charter, in its original conception,
explicitly limits supportive cooperation (remote forms of assistance, such as
economic relations) through the Security Council sanction regime alone.
More direct forms of assistance are not addressed. Also, the fact that this
regulation of assistance is based on specific (political) decisions of a central
organ, the Security Council, is a reminder of assistance’s ambivalence, and
the complex struggle to find a balance between a globalized world and
necessary cooperation and prohibiting intervention. It certifies a certain
reluctance to automatically prohibit contributions that only remotely assist
a use of force.

In this light, for an act to be considered a use of force, the Charter
requires an active and major role of the assisting State. The involvement
and contribution (indirect use) to an actual force must be similar in ex-

224 For example, the assisted actor may be justified under international law to use force,
or may not even be bound to the prohibition against use of force.

225 Tt does not exclude however that the justification of the assisted actor influences the
assisting State’s justification.
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tent, effect and importance to direct use of force itself. Article 2(4) UNC
prohibits perpetration, not mere participation.

D. Assistance as a ‘threat’ of force?

Article 2(4) UNC also prohibits the ‘threat of force’. If assistance itself does
not qualify as ‘force’, can it be considered as ‘threat’ of force?

At the outset, it is crucial to note that the UN Charter prohibits only a
threat of force. As the juxtaposition of threat of force with threat to peace
underlines, a specific coercion against a State is prohibited, not the creation
of a general risk or dangerous situations.?26

The UN Charter does not define what conduct may qualify as threat of
force. It leaves substantial room for a lively debate that has unfolded regard-
ing to what extent demonstrations of force, militarization or the acquisition
of armaments may be considered a threat of force.??” Often, the discussed
behavior is the direct consequence of assistance. Through assistance, a State
may be substantially and essentially involved in potentially threatening con-
duct. For example, the provision of weapons by an assisting State may lead
to the militarization of the assisted State. A State may also host a military
base used by the assisted State for a military buildup near the border of the
targeted State. This prompts the more fundamental question of whether the
act of assistance - to the extent that a ‘threat’ was defined to capture such
conduct — may qualify as a threat of force itself ?

Once again, it is crucial to recall the defining features of an act of
assistance. The act of assistance increases the military potential of the
assisted State and potentially the risk of the assisted State using force. But
at all times, assistance only makes a contribution. The assisting State may
influence to the extent that the assisted use of force cannot take place
without assistance, but it does not control whether the assisted use of force
will materialize. The assisting State relinquishes control over (the use of)
its assistance. As such, the act of assistance is decoupled from the potential
future use of force. Moreover, the assistance is directed towards the assisted
State, not against the targeted State.

226 Corten, Law against War, 94-95.
227 For a detailed assessment Nikolas Stiirchler, The Threat of Force in International
Law (2007).
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Regardless of the exact boundaries of a threat of force,??® the concept
inherently requires two essential features that are relevant in the present
context: first, the realization of the threat of force must depend on the
threatening State’s will.??® A State must have control over the conduct with
which it is threatening. It thus cannot threaten with another actor’s use
of force that it does not control. Second, the pertinent conduct potentially
qualifying as a threat must be directed against the targeted State.

As a general rule, this leaves a limited field of application for the prohibi-
tion of a threat of force in the context of assistance. First, the prohibition
does not seek to address the general risk created by a State’s military
cooperation with other States. Second, already on a conceptual level, an act
of assistance itself may only rarely qualify as a threat, if it is directed against
the targeted State and if it indicates the assisting State’s own readiness to
realize the threat through its own force. Similar to the prohibition of the use
of force, the prohibition of the threat of force draws a line between a threat
and assistance to a threat, which cannot necessarily be equated.

At the same time, structurally similar to indirect use of force, the UN
Charter does not exclude the possibility that an assisting State, through
providing assistance to another State’s threat, may also be considered
threatening. The necessary precondition then is that the assisted actor itself
poses a threat. Whether the assistance amounts to a threat will depend on
the conduct of the assisted State. Only if the latter qualifies as threat, may
the assisting State also be considered to commit a threat.23

VII. Assistance and sovereign equality under Article 2(1) UN Charter

States enjoy sovereign equality.?3! As a corollary to this fundamental right,
there is a protective regime of prohibitions and obligations that is widely

228 For different definitions see e.g. Marco Roscini, "Threats of Armed Force and Con-
temporary International Law), 54(2) NILR (2007) 234; Corten, Law against War,
93-94.

229 Cfalso Roscini, NILR (2007) 235.

230 Imagine a scenario in which the assisting State provides assistance to the assisted
State to send a message to and threaten the targeted State, but the assisted State does
not indicate at all to use force against the targeted State.

231 Article 2(1) UNC.
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referred to under the principle of non-intervention.?*? This principle em-
braces several specific obligations, two of which are of particular interest
here.?** First, States must not intervene in the internal affairs of another
State through coercion. Second, States bear the obligation to respect anoth-
er State’s territorial integrity and inviolability. Both rules are interrelated,
and often both violated simultaneously.?3* But conceptually, they are dis-
tinct rules with separate preconditions.?*> The following addresses whether
and under what circumstances the provision of assistance to another actor’s
threat or use of force may be in violation of these rules.?3

A. Assistance as unlawful intervention in internal affairs of the target State?

The original conception of the UN Charter did not expressly>? include a
general prohibition of intervention addressed to member States. The gener-
al principle of non-intervention “in matters which are essentially within the
domestic jurisdiction of any state” stipulated in Article 2(7) UNC only ap-

232 Niki Aloupi, 'The Right to Non-intervention and Non-interference, 4(3) CJICL
(2015) 572; Nicaragua, 106 para 202.

233 Aloupi, CJICL (2015) 572; Robert Jennings, Arthur Watts, Oppenheim's International
Law: Volume 1 Peace (9 edn, 2008) 382, 429. A further corollary of sovereign equal-
ity is the responsibility and obligation of States not to allow its territory to be used
for acts contrary to rights of other States. See e.g. Island of Palmas Case (Netherlands
v USA), 4 April 1928, 2 UNRIAA, 839; Corfu Channel (United Kingdom v Albania)
(Merits), 1949 ICJ Rep 4 [Corfu Channel], 22. As seen this aspect is outside the
scope of the analysis’ focus. But see on the differences in more detail Chapter 6.
See also on the trends relating to due diligence obligations on interstate assistance,
Chapter 4.

234 Aloupi, CJICL (2015) 573. Nicaragua, 111 para 212.

235 See only Aloupi, CJICL (2015) 571-572, 575; Russell Buchan, Cyber Espionage and
International Law (2018) 68.

236 Note that this discussion is different from the question whether military assistance
(short of armed force) to a government can constitute an unlawful intervention
against the recipient State itself. See on this Ruys, CJIL (2014) 42-44; Henderson,
UNSWLJ (2013) 646.

237 Gaetano Arangio-Ruiz, 'Human rights and Non-intervention in the Helsinki Final
Act, 157 RdC (1977) 267-268; Vaughan Lowe, 'The Principle of Non-Intervention:
Use of Force' in Vaughan Lowe and Colin Warbrick (eds), The United Nations and
the Principles of International Law. Essays in Memory of Michael Akehurst (1994) 68.
Nicaragua, 106 para 202: “The principle is not, as such, spelt out in the Charter.” It
may be also against this background that the ICJ held in para 176 that the principle
of non-intervention may be an example for a rule where the Charter and customary
international law is not identical. The ICJ refrains from answering where to ground
the rule exactly: in customary international law or the Charter.

167

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 3 The United Nations Charter and Interstate Assistance

plies to intervention by the United Nations. For member States intervention
was only prohibited through Article 2(4) UNC - in the specific form of a
use or threat of force.

It is the common understanding that the express recognition of oblig-
ations of non-intervention in Articles 2(4)%8 and (7) UNC2* does not
exclude a general prohibition, however. Instead, they may be seen as spe-
cifications, as leges speciales, of an unuttered, but implied general principle
that may have different facets as well 240

By now, a general prohibition of intervention applicable also to acts
of States has gained general acceptance in the international community.
Initial uncertainties and controversies regarding the rule’s existence and
its legal basis can be safely assumed to be settled.?*! The rule is derived
from and well-accepted as a corollary of the recognition of the principle of
sovereign equality of States in Article 2(1) UNC?4? that has also acquired
the status of customary international law.24* Accordingly, States are under

238 Aloupi, CJICL (2015) 576. This has been however not uncontroversial. For example,
in particular Western States claimed that as evidenced by Article 2(4) UNC the
Charter regulated and prohibited only “armed force”. Helal, NYUJIntILe&»Pol (2019)
31. For early views see an overview Jackamo III, VaJIntIL (1991-1992) 954-956. At the
time of drafting, prohibiting force and war was considered the primary purpose, yet
it was not meant to be an exclusive regulation, ibid 959.

239 For Article 2(7) see: Nolte, Article 2(7) UNC, 284-285 para 7; Hans Kelsen, The Law
of the United Nations: A Critical Analysis of Its Fundamental Problems (1950) 770;
Lowe, Non-intervention, 72-73.

240 Arangio-Ruiz, RAC (1977) 267-268; Raymond ] Vincent, Nonintervention and Inter-
national Order (1974) 325-326; Jamnejad, Wood, LJIL (2009) 349.

241 As Lowe, Non-intervention, 68 explains the driving force back then was the rule’s
recognition in the Charter of the Organizations of American States (Articles 15,
16, 18). Initially, the UNGA resolutions addressing a duty of non-intervention were
controversial, and only deemed to be political expressions, Thomas J Jackamo
III, 'From the Cold War to the New Multilateral World Order: The Evolution
of Covert Operations and the Customary International Law of Non-Intervention,
32(4) VaJIntIL (1991-1992) 961-963. In any event, with the adoption of the Friendly
Relations Declaration, the rule as such gained universal acceptance in the legal
sphere - irrespective of the fact that the exact scope of the rule remains elusive in
many respects to put it mildly.

242 Nicaragua, 106 para 202; Jamnejad, Wood, LJIL (2009) 346-347; Aloupi, CJICL
(2015) 568-569. Sometimes, the principle is also tied to Article 2(4) (e.g. Arangio-
Ruiz, RAC (1977) 267-268) or Article 2(7) (for such views see Georg Nolte, ‘Article
2(7)" in Bruno Simma and others (eds), The Charter of the United Nations. A
Commentary, vol I (3rd edn, 2012) 284-285 para 7).

243 Nicaragua, 106 para 202, 108-110 para 206-209; Mohamed Helal, 'On Coercion in
International Law, 52(1) NYUJIntILe»Pol (2019) 29-30; Aloupi, CJICL (2015) 570;
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the obligation not to intervene in another State’s internal affairs through
coercive means.>** For assistance to qualify as an unlawful intervention,?*
it would need to bear on the targeted State’s internal affairs (a) and be
considered a coercive means (b).

1) Can assistance bear on internal affairs of another State?

The rule of non-intervention has a broad scope. It protects a State’s inde-
pendence and autonomy, its internal affairs, i.e. the right to decide freely
on a political, economic, social, and cultural system, and a foreign policy.24¢
Unlike the infringement of territorial inviolability, it is not inherently neces-
sary for there to be a territorial link. A State’s autonomy is again circum-
scribed and defined by its individual international legal obligations.24”
Accordingly, in a globalized world virtually any conduct may bear on an-
other State’s internal affairs. This is also true for a State’s support of another
State. The mere fact that assistance creates a risk of enabling another actor
to potentially use the assistance for force can amount to an interference in
the protected sphere.?#® This is true even when the assistance is never or

Jackamo III, VaJIntIL (1991-1992) 953; Henderson, UNSWL] (2013) 645. By now it
also is affirmed by State practice: Jamnejad, Wood, LJIL (2009) 352; Aloupi, CJICL
(2015) 367. See also Lowe, Non-intervention, 68-75 for a discussion of the divergence
between abstract and conflict practice.

244 TJamnejad, Wood, LJIL (2009) 347; Nolte, Article 2(7) UNC, 288 para 19; Helal, NY-
UJIntILe»Pol (2019) 4; Nicaragua, 108 para 205, 146 para 292. On the terminology:
while the rule is often referred to as “principle” of non-intervention, relevant here
is the specific ‘obligation’ not to intervene that is part of the (arguably) broader
principle. See also Nicaragua, 106 para 202, 146 para 292, which concludes that the
obligation has been violated.

245 “Inference” describes a conduct that bears on the internal affairs or territorial
integrity/inviolability. “Intervention” is a specific form of interference understood
as “coercive interference”. See on this already ILCYB 1949, vol I, SR.11, 89 para 83
(Brierly).

246 Nicaragua, 108 para 206; Aloupi, CJICL (2015) 573.

247 Aloupi, CJICL (2015) 573-574; Antonios Tzanakopoulos, "The Right to be Free from
Economic Coercion, 4(3) CJICL (2015).

248 This is for example reflected in practice, where States at times adopt a broad concep-
tion. For example, A/RES/36/103 (9 December 1981) stipulated: II (i) “The duty of
States to refrain from any measure which could lead to the strengthening of existing
military blocs or the creation or strengthening of new military alliances, interlock-
ing arrangements, the deployment of interventionist forces or military bases or
other military installations conceived in the context of great-Power confrontation”.
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not yet used against that third State, when there is no territorial connection,
such as when the assisted actor is within the territory, or the territorial
influence sphere,?*® or when it is not intended to be used against another
State.2%0

2) Assistance as coercion?

Not any such interferences with a State’s right to independence and
autonomy, and thus any assistance, amounts to a prohibited intervention.?>!
In other words, the prohibition of intervention does not congruently
mirror States’ sovereign right to autonomy.?®? Treating the right and the
prohibition as identical would unduly restrict other States’ sovereignty,
and threaten to strangle State interaction substantially.?> States are hence
expected to tolerate some interference with their autonomy. Balancing
both spheres, the rule of non-intervention is confined to coercive interfer-

See also II (h) and (n) which also outlaw preparatory acts without requiring action
taken against another State, but let suffice the mere designation of that act. It is a
distinct question whether such conceptualizations reflect lex lata. Resolution 36/103
did not receive unanimous support and was fiercely opposed by most developed
States. Lowe, Non-intervention, 69.

249 For such arguments see the Monroe or Breshnew doctrine.

250 See e.g. A/RES/36/103 II (1981). Again, this was required to establish coercion, not
interference. Accepting an interference is not in contradiction to the conclusion that
assistance, as such, can never constitute force. An interference is a necessary, but not
a sufficient condition for “force”.

251 Helal, NYUJIntILe»Pol (2019) 36, 47.

252 See for this for example also the Friendly Relations Declaration. It acknowledges
that “Every State has an inalienable right to choose its political, economic, social
and cultural systems, without interference in any form by another State” The pro-
hibition is limited however to a duty not to intervene: “No State or group of States
has the right to intervene, directly or indirectly, for any reason whatever, in the
internal or external affairs of any other State.” See also Buchan, Cyber Espionage, 63.

253 This has also always been a prominent argument of critics against the very existence
of such a rule, as well as its only reluctant acceptance by States. See Jamnejad, Wood,
LJIL (2009) 348, 352; Arangio-Ruiz, RdC (1977) 263; Lowe, Non-intervention, 67,
see also 78 where he states that “All States seek to influence the conduct of other
States. That is what the international system of nation State signifies”. Also, for ex-
ample is seems to be acknowledged that the 1965 Declaration on the Inadmissibility
of Intervention in Domestic Affairs and the Protection of Their Independence and
Sovereignty was no more than a statement of political intent, Jamnejad, Wood, LJIL
(2009) 348, 352-353.
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ences.?>* The additional criterion of “coercion” operates as filtering-criter-
{2,255

There is no authoritative definition of what conduct constitutes coer-
cion.?>® In view of the rule’s origin, it is not surprising that there is much
room for concretization and uncertainty about its scope.?””

On that note, this is not the place to seek to fully define what amounts
to coercion. Instead, the focus is on how ‘assistance’ may amount to prohib-
ited coercion. Assistance can be considered prohibited intervention in two
ways: as direct (a) and indirect (b) intervention.

a) Assistance as direct intervention

It is not excluded that the provision of assistance to the assisted State, as
such, i.e. merely enabling another actor to potentially use force, constitutes
prohibited intervention against another State. But there are strong indica-
tions already on a conceptual level that it does not. It is suggested that
coercion, like force, is limited by its nature to conduct specifically targeting
other States. Creating abstract and vague risks by supporting other States
would thus not constitute coercion.

The rule’s origin points in that direction. The relationship between the
prohibition of intervention and Article 2(4) UNC, which is viewed as a
specific expression of the rule of non-intervention, indicates that both rules
share the same basic characteristics. Both rules differ only in the scope
and degree of conduct. The development of the prohibition of intervention
as a legal rule was initially only accepted regionally. It gained universal
momentum when it became clear that attempts to define means short of

254 Hence, a prohibition with a limited scope, and a narrow understanding of coercion,
is a better reading of the apparently conflicting State practice than denying the rule
as whole.

255 Nicaragua, 108 para 205 Nolte, Article 2(7) UNC, 288 para 19. For a discussion on
different non-forcible interventions versus interferences, see Jamnejad, Wood, LJIL
(2009).

256 Jamnejad, Wood, LJIL (2009) 347. Similarly vague: Nicaragua, 108 para 205.

257 Jackamo III, VaJIntIL (1991-1992) 968; Lowe, Non-intervention, 72 “began as an ab-
stract and amorphous principle”. The lack of definition has led some to questioning
the existence of the rule all together: see for references Helal, NYUJIntILe»Pol (2019)
26-27,4n9.
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armed force as force would not be successful.?>® States aimed to lower the
necessary threshold to include non-forceful measures. The main character-
istics of intervention and the static of the Charter were not intended to be
changed, however.2*® This is further reflected in the historic development of
the rule, decisively rooted in and influenced by Latin American practice.?6°
As Gaetano Arangio-Ruiz sets out, the Latin American regulation did not
proscribe all forms of interaction. Diplomatic intercourse, or trade were
not considered unlawful intervention.?®! Instead, the rule primarily sought
to capture measures short of war such as economic or political pressure
against a specific State. Last but not least, extending the rule beyond
conduct specifically targeting another State may lead to incongruity with
well-accepted permitted conduct. For example, it would be challenging
to distinguish between potentially unlawful military assistance and (self)-
armament that is widely considered permissible under international law.262

This would not necessarily be changed, even if the assisted actor sat with-
in the targeted State’s territory or found itself within its “territorial sphere
of influence”. This might be a direct violation of the territorial exclusiveness
and inviolability of a State.?6*> But, as for State autonomy, conceptually,
assistance even then remains primarily an abstract risk. The coercive nature
depends on the assisted actor’s conduct. Yet, such cases could still open the
door for a classification as coercion. It is characteristic for such cases that
the risk is less abstract and vague, and arguably more concretized against a
specific State.

258 Stephen Townley, 'Intervention's Idiosyncrasies: The Need for a New Approach to
Understanding Sub-Forcible Intervention, 42(4) FordhamlIntIL] (2018-2019) 1173,
1181-1184 who also stipulates that the discussion on the outer limits of “force”
was downgraded into non-intervention rule. Arangio-Ruiz, RdC (1977) 255 who
describes the development of the rules in parallel to the prohibition of force. In
particular Western States fiercely opposed to see included in Article 2(4) forms of
coercion other than armed force. Helal, NYUJIntIL&Pol (2019) 31.

259 Jamnejad, Wood, LJIL (2009) 352-355. For the early discussions see: Jackamo III,
VaJIntIL (1991-1992) 954-956.

260 Arangio-Ruiz, RAC (1977) 252 et seq sketching the development of the rule; Town-
ley, FordhamIntIL] (2018-2019) 1173, 1182, 1184-1185.

261 Arangio-Ruiz, RAC (1977) 264 para 38.

262 Helal, NYUJIntILe»Pol (2019) 59-60.

263 See on this below VILB. It may be this aspect that Henderson, Use of Force, 61 refers
to when arguing that the mere assistance without the actual perpetration of the
assisted act violates the principle of non-intervention.
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The conceptual constraints to qualify assistance as direct intervention
shift the attention in cases of assistance to the assisted actor and its conduct,
moving the analysis from the realm of a direct to indirect intervention, i.e.
coercion through an intermediary.264

b) Assistance as indirect intervention

A conduct that qualifies as threat or use of force also qualifies as coercion.
This is not at least affirmed by the lex specialis character of Article 2(4)
UNC in relation to the prohibition of intervention.

When the assisted actor engages in coercive conduct, the assisting State
could be considered to have committed an indirect intervention, too.26°

In view of Article 2(4) UNC that allows for indirect use of force, indirect
intervention is likewise conceptually possible under similar conditions.
Through its involvement in another actor’s coercion, the assisting State may
also be considered to coerce. Conceptually, two features are noteworthy:
first, there is nothing in the design of the rule that limits its application
to cases of assistance to non-State actors. Second, the general prohibition
of intervention may not only allow to deviate from the prohibition against
the threat or use of force in the sense that it may also cover less intense
forms of intervention short of armed force.?® The lower threshold may
also capture less proximate involvement or participation in another actor’s
threat or use of force than what would be required for an indirect use of

264 This of course is without bearing on the question whether a specific act of assistance
that may (also) contribute to a use of force may for its means also violate the
prohibition of intervention. This question is of particular relevance if the act of
assistance is immediately directed against the targeted State (e.g. economic sanctions
taken against a targeted State to support another State’s use of force). This does not
render the act’s contribution to a use of force however prohibited as intervention.

265 For a similar argument Nicaragua, 108 para 205. But in contrast to the prohibition
to use force, the obligation of non-intervention it is not predetermined what the
assisted actor’s conduct must consist of. It is not excluded that already the assisted
actor’s concrete intention suffices to render assistance an intervention. Cf also
Henderson, Use of Force, 61. Nicaragua, 124 para 241.

266 Nicaragua, 108 para 206; Lowe, Non-intervention, 67; Helal, NYUJIntIL¢+Pol (2019)
43-44. See also the Friendly Relations Declaration stating: “use of economic, political
or any other type of measures to coerce another State in order to obtain from it the
subordination of the exercise of its sovereign rights and to secure from it advantages
of any kind”, (emphasis added).
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force.2”7 Accordingly, as no specific form of participation in another actor’s
intervention is prima facie excluded, interstate assistance may also qualify
as indirect intervention.

B. Assistance and the prohibition to infringe upon territorial sovereignty

Respect for a State’s territorial sovereignty demands i.a. respect for a State’s
territorial inviolability.26® The territorial State has exclusive jurisdiction
and an exclusive right to exercise operational powers on its territory.26?
As a consequence, any non-consensual interference with such territorial
rights is prohibited.?’? It is not necessary for the conduct to infringe upon
the targeted State’s territorial integrity, in the sense of a change of State
territory and boundaries.?”! Neither is it required that the conduct is of a
coercive nature,?”? nor that physical damage occurs.?’? Instead, the legality
is crucially judged based on where the relevant sovereign act takes place.?”
In and of itself, assistance may only constitute a direct infringement of
territorial inviolability, when it impacts the territory, for example, when
provided to an actor within the territory of the targeted State.?”> For
interstate assistance, this will typically not be the case. Unlike assistance

267 For such a proposition for example Henderson, UNSWLJ (2013) 649.

268 Jennings, Watts, Oppenheim’s International Law: Volume 1 Peace, 382, 385. Another
aspect of territorial sovereignty is a State’s territorial integrity.

269 Aloupi, CJICL (2015) 572. Island of Palmas Case (Netherlands v USA), 4 April 1928,
2 UNRIAA 829, 838; Corfu Channel, 35; Nicaragua, 111 para 212; Buchan, Cyber
Espionage, 49.

270 Aloupi, CJICL (2015) 572.

271 On the concept of territorial integrity see Christian Marxsen, "Territorial Integrity in
International Law - Its Concept and Implications for Crimea, 75 ZaoRV (2015) 9-10.

272 See e.g. ibid 12-13; Certain Activities Carried Out by Nicaragua in the Border Area
(Costa Rica v Nicaragua) and Construction of a Road in Costa Rica along the San
Juan River (Nicaragua v Costa Rica), Declaration Judge Yusuf, ICJ Rep 2015, 665,
744-745 para 6, 9.

273 Nicaragua, 128 para 251.

274 Cf Nicaragua, 111 para 213; Certain Activities Carried Out by Nicaragua in the Border
Area (Costa Rica v Nicamgua), Judgment, ICJ Rep 2015, 665, 703 para 93.

275 In this respect it is crucial to carefully define the act of assistance. An act of
assistance may presuppose and build on a violation of territorial inviolability. But
this does not mean that the act of assistance itself violates territorial inviolability.
For example, the gathering of intelligence by reconnaissance aircraft unauthorizedly
overflying another State constitutes a violation of the norm. Nicaragua, 128 para
251. But, sharing this information (that is the relevant act of assistance) does not
constitute an (additional) violation.
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to non-state groups that are situated within the targeted State’s territory,
assistance to States will not impinge upon the targeted State’s territorial
sovereignty.?’¢

This does not exclude, however, that assistance, through its contribu-
tion to another actor’s violation, may violate the territorial inviolability
indirectly.?’” As before, this requires a connection through an actor acting
against the territorial inviolability. Through an intermediary, the assisting
State could violate the territorial inviolability. Again, this raises the question
of what connection with the actor is required.

VIIIL. An unwritten prohibition of participation in a use of force?

So far, the survey has suggested that the UN Charter does not spell out
a prohibition comprehensively governing interstate assistance outside the
realm of UN action. But the mere fact that such a prohibition has not
found its way into the express terms of the Charter does not mean that its
existence was precluded.

In particular, the Charter’s silence does not reflect Roberto Ago’s famous
observation made in his 1939 Hague Lectures. Ago had stated, based on a
strictly bilateral understanding of international law:

“Every form of complicity in, participation in or instigation to a delict
is inconceivable in international law. International law, with its current
structure, cannot provide for these forms of the common consideration
of a plurality of actors with respect to one individual delict. These forms
appear to be the feature of the elaboration and nature of the domestic
criminal law.278

Ago had thereby not sought to generally deny the possibility that interstate
assistance may be governed by international law. He required however
explicit bi- or multilateral obligations that defined assistance to the assisted

276 Assistance in terms of ‘contribution’ is to be distinguish from how assistance is
operationalized. The act of providing assistance, for example the transportation of
assistance by the assisting State itself, to a State operating within the territory of
another State, may also violate the targeted State’s territorial sovereignty.

277 Aloupi, CJICL (2015) 573; Marxsen, Za6RV (2015) 18.

278 Roberto Ago, 'Le délit international, 68 RAC (1939) 523. Translation by Aust, Com-
plicity, 12.
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State’s conduct as an interference in the rights of the targeted State.”® Ago’s
observation was hence limited to a general and universal prohibition of
complicity. In any event, his structural concerns against a rule of compli-
city?®? would not apply to the UN Charter and the prohibition to use of
force.?8! The prohibition to use force under the Charter transcended the
bilateral conception. It was not only established in a multilateral treaty,
but was from the outset established as a prohibition with the claim to
universal application in which the community as a whole has an interest
in its compliance. By now, the prohibition to use force is well accepted not
only as a universally applicable rule of treaty and customary law?3? but also
as an obligation erga omnes.283

In assessing whether the Charter contains a prohibition of participation,
it is essential to understand the Charter in light of its function. The UN
Charter claims primacy and defines firm boundaries.?®* But it does not
purport to stipulate a comprehensive or rigid framework. As such, the
Charter is a living instrument capable of adapting to political realities and
developments.?8> The Charter establishes a framework that allows States
to also go beyond what is required under the Charter. Also, crucially for
the present context, the Charter lays out basic principles, not a conclusive,
sophisticated set of rules and obligations.

The introductory sentence in Article 2 UNC leaves little doubt:

“The Organization and its Members, in pursuit of the Purposes stated in
Article 1, shall act in accordance with the following Principles”

279 See in detail on Ago, Aust, Complicity, 12-15. For a similar view Klein, Beihilfe, 436.

280 See on the persuasiveness of such considerations: Pacholska, Complicity, 79-81. Crit-
ical Aust, Complicity, 11-49. But see Klein, Beihilfe, 434-436; Lanovoy, Complicity,
23-24.

281 This is also widely accepted by those critical of a general complicity rule in a
bilateral conceptualization. See e.g. Klein, Beihilfe, 436-437; Pacholska, Complicity,
80. Recall also the early regulation of assistance in the pre-Charter era to which a
prohibition of participation in a use of force was not foreign.

282 Nicaragua, 27 para 34, 99 para 188. In detail on the Court’s view Kref3, ICJ] and Use
of Force, 567-570.

283 Paolo Palchetti, 'Consequences for Third States as a Result of an Unlawful Use of
Force' in Marc Weller (ed), The Oxford Handbook of the Use of Force in Internation-
al Law (2015) 1224-1225.

284 Article 103 UNC.

285 Delanis, Vand] TransnatlL (1979) 116; Thomas M Franck, Fairness in International
Law and Institutions (1998) 260; Henderson, Use of Force, 86, 121; Ruys, AJIL (2014)
163.
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The recognition as ‘principles’ does not challenge the binding character
of Article 2 UNC.28¢ It indicates the basic character of their content. It
also means that Article 2 UNC may serve as the basis for more specific
obligations.?8” In fact, the principle is concretized by various specific rules
and obligations. The fact that an obligation has not found its way into the
express text of the Charter hence does not mean that the Charter may not
nonetheless embrace such an obligation as corollary of the recognized prin-
ciple. As such, the Charter is a realistic reflection of the (time) constraints
which defined the drafting of the Charter, and which did not allow for a
detailed stipulation of a comprehensive regulation of the rights and duties
of States under international law.28¢ Furthermore, the Charter mirrors its
foundational nature, which for some even exposes characteristics of a global
‘constitution’. In the words of the Rapporteur of the Drafting Committee 1:

“The chapter on "Principles” sets, in the same order of ideas, the meth-
ods and regulating norms according to which the Organization and its
members shall do their duty and endeavor to achieve the common ends.
Their understandings should serve as actual standards of international
conduct.”?%

The Rapporteur stressed that

“[T]he Charter cannot be amplified to include all major purposes and
principles that cover international behavior; but should include the basic
ones, which, by virtue of their being basic, can and shall serve the
Organization and its members to draw from them, whenever necessary,
their corollaries and implications.”>*°

This understanding of Article 2 UNC is also well accepted in international
practice. The ICJ frequently derives specific obligations from general prin-
ciples under the Charter.?! For example, in the Nicaragua case the IC]J

286 Andreas Paulus, Article 2' in Bruno Simma and others (eds), The Charter of the
United Nations. A Commentary, vol I (3rd edn, 2012) 125 para 8.

287 Ibid; Jamnejad, Wood, LJIL (2009) 358.

288 There had been attempts to introduce such regulatory regimes in the Charter, that
further concretized Article 2. Detailed discussions in that respect were however not
considered adequate at that time in that context. See in detail Chapter 4, ILA.L

289 Doc 944 1/1/34 (1), June 13, 1945, VI UNCIO, 447.

290 Jamnejad, Wood, LJIL (2009) 449; Paulus, Article 2 UNC, 125 para 9. See also VI
UNCIO 18 (Commission I).

291 Just see e.g. Jurisdictional Immunities of the State (Germany v Italy: Greece interven-
ing), Judgment, ICJ Rep 2012, 99, 123 para 57 where the ICJ derived State immunity
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noted that the fact that “this principle [of non-intervention], as such, is
not spelled out in the Charter” did not mean that States do not recognize
that principle. In response, the ICJ held that “[i]t was never intended that
the Charter should embody written confirmation of every essential prin-
ciple of international law in force”?®? States share the ICJ’s jurisprudential
stance. They consistently seek to define and refine the rights and duties
deriving from the general principles under the Charter. For example, the
very purpose of UNGA resolutions, like the Friendly Relations Declaration,
the Definition of Aggression or the Declaration on the Enhancement of
the Effectiveness of the Principle of Refraining from the Use of Force in
International Relations, is to spell out the specific aspects and obligations
entailed in the principles under the Charter.?®> In fact, the UNGA has been
tasked to consider the principles under Articles 11 and 13 UNC.

On that note, Article 2(4) UNC is not confined to an obligation for mem-
ber States to refrain from the threat or use of force in their international
relations.?®* It establishes a principle of non-use of force?*> It embodies a
holistic commitment to non-use of force.?® It shall inform and guide all
States’ actions in their international relations to the extent that it conforms
with the overall goal: abstinence from armed force except in the common
interest.?” While the obligation — expressly mentioned in the Charter - to
refrain from the threat and use of force is arguably the most prominent
and central implication and corollary of the principle under Article 2(4)

from the principle of sovereign equality. See also Nicaragua, 101 para 191. This is also
true for Article 2(7) and the prohibition of intervention, see Nolte, Article 2(7) UNC,
para7.

292 Nicaragua, 106 para 202. See also above VILA on conceptualization of the rule of
non-intervention.

293 See in more detail on each resolution individually Chapter 4 below.

294 This is the difference to a “mere” prohibition from which it may not be inferred that
assistance is prohibited as a “logical agreement”. See above VL.B.

295 It is noteworthy that the ICJ consistently refers to the principle of non-use of force.
E.g. Nicaragua, 118 para 227; Armed Activities, 280 para 345. See in detail Kref3, ICJ
and Use of Force, 565.

296 See also Alan Vaughan Lowe, International law. A Very Short Introduction (2007)
102-103 “the first function focuses upon the whole of international society and on
the system of international law”. He also stresses that the interest of the international
community derives from there.

297 VI UNCIO 447. Paulus, Article 2 UNC, 121 para 1: “principles provide the means to
achieve the purposes”.
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UNGC, it is not the only one.?®® As such, the principle of non-use of force in
international relations could be the basis for a prohibition of participation
in another State’s use of force.

Such a prohibition would originate in more than a (mere) universal
multilateral commitment to the obligation to refrain from the threat or use
of force.? It likewise would not be, as Helmut Aust contemplates,**° a good
faith application of the spirit of collective security or based exclusively on
the specific erga omnes or ius cogens nature of the prohibition to threat or
use force. It would be grounded in Article 2(4) UNC. Ultimately, however,

298 Another prominent and well-accepted example is the duty of non-recognition as

299

legal of territorial acquisitions resulting from the threat or use of force. Despite the
fact that it is not spelled out in the Charter, it is by now well-accepted in State
practice. David Turns, 'The Stimson Doctrine of Non-Recognition: Its Historical
Genesis and Influence on Contemporary International Law), 2(1) CJIL (2003) 130.
The duty’s origin and basis lie in the principle of non-use of force. See for example
the ICJ which refers to it as a “corollary” duty, Legal Consequences of the Construc-
tion of a Wall in the Occupied Palestinian Territory, Advisory Opinion, IC] Rep
2004, 136 para 87, see also East Timor (Portugal v Australia), Dissenting Opinion
Skubiszewski, IC] Rep 1995, 90, 262-263. Also, in the Friendly Relations Declaration
and the Aggression Definition it is seen as one emanation of the principle. This
becomes also clear by looking at the origins of the rule. The principle of non-use of
force was also advanced as justification already at the duty’s emergence. Initially, it
was not a legal obligation in the regulatory framework. But the accepted legal prin-
ciple was only later fleshed out by State practice. See Brownlie, Use of Force, 418-419;
Quincy Wright, 'The Legal Foundation of the Stimson Doctrine; 8(4) PacAff (1935)
439-440 who sees it as a “authentic interpretation” of the respective obligations.
He also refers to “principles of the Pact and the Covenant”; Marcelo G Kohen,
Mamadou Hébié, '"Territory, Acquisition' in Riidiger Wolfrum (ed), Max Planck
Encyclopedia of Public International Law (online edn, 2011) para 48. For example,
the Stimpson Doctrine derived the duty of non-recognition from the prohibition in
Kellogg-Briand Pact. Arnold McNair, "The Stimson Doctrine Of Non-Recognition
- A Note On Its Legal Aspects, 14 BYIL (1933); Quincy Wright, "The Stimson Note
of January 7, 1932, 26(2) AJIL (1932). Also, the ILA Budapest Articles came to a
similar conclusion. The League responding to the Manchurian incident derived
this from the anti-aggression guarantee of Article 10, seeing it as “incumbent” on
Members. Claud Humphrey Meredith Waldock, "The Regulation of the Use of Force
by Individual States in International Law, 81 RdC (1952) 480-481; Brownlie, Use of
Force, 418.

In this direction Lanovoy, Complicity, 23 (“by-product of multilateralisation”). But
see 204 where he claims without substantiation that complicity constitutes a use of
force in and of itself. This is discussed above.

300 Aust, Complicity, 34-35.
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the existence and scope of such a rule depend on States positively accepting
the obligation.3%!

Still, the general sentiment of the previous discussion of the concep-
tion of the Charter remains: a general prohibition of participation was
initially met with reluctance, if not ignorance. Yet, beyond general normat-
ive reasons that may speak for a prohibition of participation,* there are
good (policy) reasons to recognize such a rule. Not only does the Charter
recognize this concept repeatedly.>®>* Moreover, such a rule seems a natural
corollary to the commitment to refrain from the threat or use of force,
in particular in view of the Charter’s preamble, where States commit “to
ensure, by the acceptance of principles and the institution of methods, that
armed force shall not be used, save in the common interest”.34 Although
not a logical necessity, it seems counterintuitive if a State can do through
another what it cannot do by itself. Such a prohibition could disincentivize
as well as factually render it more difficult for States to unilaterally resort
to force. In fact, it is hard to believe that in a system seeking to establish
the maintenance of international peace and security, participation in a
use of force should not be prohibited. The value and importance of the
cornerstone of international law militate for such a rule.

Nonetheless, a prohibition of participation can only lie within the
Charter’s framework. A prohibition of participation would concentrate on
interstate assistance that qualifies as participation rather than perpetration.
The latter would rather fall under the prohibition to use force. Moreover,
a prohibition of participation would not establish automatic sanctions
through the backdoor. A prohibition of participation derived from Article
2(4) UNC would not depend on a decision of the Security Council. Also,
it would not cover forms of assistance as remote as mere interstate cooper-
ation. Furthermore, as part of the regulation of Article 2(4) UNC, a prohib-
ition of participation would be concerned with participation in a use of
force that actually takes place, not with general prevention, which has been

301 See emphatically Pacholska, Complicity, 196-198. For a similar approach also Aust,
Complicity, 97.

302 Aust, Complicity, 50-96 views responsibility for complicity as essential part of the
international rule of law and the concept of abuse of rights. Similarly Kelsen, AJIL
(1950) 271. Jackson, Complicity, 106, 120, 142-144 views such a rule necessary to live
up to a “principle of fair labelling”, and to adequately describe in legal terms a State’s
involvement in another State’s conduct.

303 See for example Article 2(5) UNC. Recall also Article 51 UNC as analyzed above.

304 Preambular para 7 UNC, emphasis added.
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left to the Security Council. Last but not least, a prohibition of participation
would not interfere with rights to provide assistance recognized in the
Charter. Participation in a use of force would hence not be prohibited in
absolute terms, but only to the extent that it is implicated in the unlawful
use of force. All these systematic boundaries share the characteristic, how-
ever, that they are not impermeable. As all provisions relate to interstate
assistance, overlap is inevitable.30>

Finally, the recognition of a prohibition of participation, by its nature,
would embrace a general and automatic duty of solidarity - if only minimal
and negative in scope, yet still potentially powerful. To the extent that
the express terms of the Charter would only be complemented, the static
of the Charter would not be altered, however. As a system of collective
security, the Charter is receptive to the idea of non-assistance to a State
violating the basic principles. Still, the conception of the Charter indicates
that the recognition of a prohibition of participation has to strike a delicate
balance - a balance that the Charter does not further elaborate but leaves to
international practice to clarify.

IX. The UN Charter - Not comprehensive, but guidance for international
practice

The Charter details a stringent and powerful mechanism to subject inter-
state assistance to rules in cases where the UN takes action. But, for scenari-
os where the UN does not take action, the Charter leaves a legal limbo.

The different regulatory strands developed in the treaty practice of the
pre-Charter era to address assistance have not found their way into the
express terms of the Charter. Neither did the Charter address the extent to
which interstate assistance may qualify as a use of force, nor did it stipulate
a general prohibition of participation.

One may have wished that the Charter had provided a more compre-
hensive answer on the relationship of third States to the use of force in
the new ius contra bellum era. But in 1945, a time of upheaval when the
world was only about to reorganize and when the principle of non-use
of force itself sought recognition, it may not have been the right time to
comprehensively address this multifaceted problem of interstate assistance
to force and the relationship and role of third States in situations of war.

305 For example, any co-perpetration also qualifies as (proximate form of ) participa-
tion.
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It is interesting, yet in view of a system of collective security not surpris-
ing that throughout the Charter the importance and relevance of interstate
assistance for any military efforts are reflected. All the more it is astonishing
that the Charter does not spell out a rule on interstate assistance unless
the UN takes action. But this fact does not mean that interstate assistance
in this situation may not be subject to regulation; the Charter is neither
exclusive nor expressly excluding such rules. Article 2(4) UNC constitutes a
potential basis for rules governing interstate assistance that may be further
interpreted (not modified) by practice. Whether or not, and if so, how such
rules are fleshed out, the Charter leaves to international practice to which
the next Chapter is dedicated.
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Chapter 4 Interstate Assistance in International Practice - Filling
the United Nations Charter with Life

The previous chapter has shown that the UN Charter establishes a reg-
ulatory regime for assistance in cases where the UN has taken action,
which is dependent on political agreement among the international com-
munity represented by the members of the Security Council. The rules
governing assistance without involvement of the United Nations remained
underdeveloped in the Charter. This chapter seeks to determine if, and
if so, how international practice fills with life the Charter’s rudimentary
regime on interstate assistance.

In a first step, the role of international practice in the identification of
(the scope of) the regulatory regime governing interstate assistance will be
briefly sketched (I). The core of the chapter will then survey international
practice since the Charter’s genesis relating to the provision of interstate
assistance to a use of force (II).

I. Methodological approach

International practice is relevant for the regulatory framework of interstate
assistance in two ways.

The following survey primarily aims to elucidate the legal framework
governing interstate assistance as inchoately postulated by the UN Charter.
At its core, this renders the present analysis an operation of treaty interpret-
ation. Accordingly, it is crucial to recall the place of international practice in
the methodology of treaty interpretation.

The rules of treaty interpretation are codified in Articles 31 and 32 VCLT,
and are well accepted as customary international law.! Those rules also
apply to constituent instruments of an international organization, such as

1 Draft conclusions on subsequent agreements and subsequent practice in relation to
the interpretation of treaties, A/73/10 (2018) para 51 [Subsequent practice Conclusion],
Conclusion 2 para 1.
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the Charter of the United Nations.? ‘Subsequent practice’ and ‘subsequent
agreements’ are allotted a dual role in the ‘single combined operation of
treaty interpretation’.> The ILC, whose approach forms the basis for the
present analysis, distinguishes between three forms of subsequent practice:

1. “subsequent agreement between the parties regarding the interpretation
of the treaty or the application of its provisions”

2. “subsequent practice consisting of conduct in the application of the treaty
which establishes the agreement of the parties regarding its interpreta-
tion”, and

3. any “subsequent practice in the application of the treaty”.*

The latter (3) constitutes a supplementary means while the former two
(1 and 2) are authentic means of interpretation.” The former two may be
used to determine the meaning of the norms. The function of the latter in
determining the meaning of a norm is limited to cases where the authentic
interpretation leads to ambiguous, obscure, or manifestly absurd or unreas-
onable results. Notably, in any event, the practice may be used to confirm
the meaning resulting from authentic interpretation.® It may also serve as
an indicator for trends in interpretation.

With respect to rules that do not require the involvement of the United
Nations, the other means of interpretation allowed only for limited conclu-
sions, not going beyond ‘indicatory guidelines’.” Accordingly, international
practice has a decisive role in the “interactive process” of interpretation of
the regulatory system governing interstate assistance.®

As the goal is to determine rather than to confirm the scope of the
rules governing interstate assistance, it is crucial to determine whether the

2 Subsequent practice Conclusion 12; Draft conclusions on subsequent agreements and
subsequent practice in relation to the interpretation of treaties, with commentaries
A/73/10 (2018) para 52 [Subsequent practice Commentary] Conclusion 12, 94 para 7.

3 Subsequent practice Conclusion 2 para 5; Malgosia Fitzmaurice, 'Subsequent Agree-
ment and Subsequent Practice, 22(1) IntICLRev (2020) 17.

4 Note that such practice need not be “regarding the interpretation of the treaty” and

does not require the agreement of all the parties. Subsequent practice Commentary,

Conclusion 4, 33 para 23-24.

Subsequent practice Conclusion 3.

Subsequent practice Commentary, Conclusion 7, 56 para 15.

See Chapter 3.

Cf in a similar manner on the weight of international practice Claus Krefi, Gewaltver-

bot und Selbstverteidigung nach der Satzung der Vereinten Nationen bei staatlicher

Verwicklung in Gewaltakte Privater (1995) 36-40.

NN N
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surveyed international practice qualifies as “subsequent agreement between
the parties regarding the interpretation of the treaty or the application of
its provisions” or “practice in the application of the treaty which establishes
agreement of the parties regarding its interpretation.” This will allow for
robust conclusions on the lex lata.

According to the ILC, this requires first that the respective practice is
“In the application” of, and in regard to, “the interpretation” of the treaty.’
As such, the practice must be sufficiently linked to the clarification of
the meaning of the treaty, either explicitly or implicitly.!® This may be
demonstrated by a reference to the treaty.!" Crucially, the practice must be
motivated by the treaty obligation and not by other considerations.!? For
example, “voluntary practice” does not apply or interpret the treaty. The
State must seek to state its legal position and believe in its obligatory nature.
Further, the respective practice must intend to interpret, not amend or
modify, the treaty.3

Second, the practice must allow for the conclusion that an agreement
between the parties of the treaty has been established. There are two ways
to infer this. An agreement of the parties can be identified as such. This is
typically a deliberate common act or undertaking by which parties “reach”
an agreement (‘subsequent agreement’). It need not necessarily be legally
binding.!* Alternatively, several separate acts viewed in combination may
demonstrate a common position and understanding of the parties as to the
meaning of the terms (‘subsequent practice’).”” In this case, joint conduct
by the parties is not necessarily required. It suffices that all other relevant

9 See on the terminological nuances and differences with respect to “application”
and “interpretation” of the treaty: Subsequent practice Commentary, Conclusion 6,
43-44, para 3-6.

10 Subsequent practice Commentary, Conclusion 4, 30-31 para 13-14, 32, para 20; Com-
mentary Conclusion 5, 37 para 2 n 147.

11 Subsequent practice Commentary, Conclusion 4, 31 para 14.

12 Ibid Conclusion 6, 43-45 para 1-9, 18.

13 Subsequent practice Conclusion 7 para 3; Commentary Conclusion 7, 58 para 21. See
also in context of the UN Charter Tom Ruys, Armed Attack” and Article 51 of the
UN Charter: Evolutions in Customary Law and Practice (2010) 19-29; Paulina Starski,
‘Silence within the process of normative change and evolution of the prohibition on
the use of force: normative volatility and legislative responsibility} 4(1) JUFIL (2017);
Raphaél van Steenberghe, 'State practice and the evolution of the law of self-defence:
clarifying the methodological debate, 2(1) JUFIL (2015) 93.

14 Subsequent practice Conclusion 10; Commentary, Conclusion 10, 78 para 10.

15 Subsequent practice Commentary, Conclusion 4, 30 para 9, 10.
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forms of conduct by the parties are parallel.’® This presupposes that the
parties are mutually aware of other States’ understanding and accept the in-
terpretation contained therein, although it may sometimes also be sufficient
that the parties reach the same understanding individually.” Not every
difference can be understood as disagreement over the interpretation, how-
ever. It may also reflect a certain scope for the exercise of discretion in its
application.!® Agreement presupposes, in principle, a common understand-
ing by all parties. It is, however, not necessary that all parties engage in
a particular practice to constitute agreement.”” Agreement may also follow
from States’ silence.

The interpretative weight of the respective subsequent practice depends
particularly on its clarity, specificity in relation to the treaty, and whether
and how it is repeated.?’ The test is often summarized under the formula
“concordant, common, and consistent”.?! The time when the practice oc-
curred, as well as the practice’s consistency, breadth, and nature,? likewise
determines the interpretative weight.?

In addition, international practice relating to interstate assistance may
lead to the development of rules governing interstate assistance under cus-
tomary international law. In order to determine the existence and content
of a rule of customary international law, it is necessary to ascertain whether
there is a general practice that is accepted as law (opinio iuris).* Pertinent
practice consists of the conduct of States, which may take a wide range of
forms.® It must be general in the sense that it is sufficiently widespread,

16 Ibid Conclusion 6, 50 para 23.

17 1Ibid Conclusion 10, 75, para 1, 77 para 8.

18 Ibid Conclusion 10, 76 para 4.

19 Subsequent practice Conclusion 10 para 2; Commentary 10, 79 para 12.

20 Subsequent practice Conclusion 9.

21 Subsequent practice Commentary, Conclusion 9, 73, para 10-11.

22 For example, statements before international fora such as the UNGA or UNSC as
well as official letters to such institutions typically have more weight than media
statements. See also van Steenberghe, JUFIL (2015) 87 note 31.

23 Subsequent practice Commentary, Conclusion 9, 71 para 2, 74 para 12.

24 Article 38 ICJ-Statute, 33 UNTS 933. Draft conclusions on the identification of
customary international law with commentaries, A/73/10 (2018) para 65-66 [CIL
Conclusion/CIL Commentary] Conclusion 2, 124.

25 For an overview see CIL Commentary Conclusions 5 and 6, 132-134.
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representative, and consistent.?® Crucially, the practice must be undertaken
with a sense of legal right or obligation.?”

The fact that the practice may also be undertaken with the intention to
comply with the UN Charter does not necessarily preclude the inference
of the existence of a rule of customary international law.?® States may feel
bound by both a conventional and a customary provision.?

On that note, given that the conditions for the evolution of customary
and conventional law through international practice run widely in paral-
lel,3 the scope of the rules under customary and conventional law will also
be similar. This does not mean, however, that the customary rule can be
equated in its entirety. For example, the reporting obligation under Article
51 UNC or the primacy clause under Article 103 UNC are limited to the
conventional obligations only.3 Given the quasi-universal ratification of the
Charter, the distinction has however only limited practical relevance.??

II. Assistance in international practice

The above-sketched methodological approach requires the assessment of
several sources of international practice.

Section A is dedicated to what are called here ‘abstract statements’ on
international law by international actors. While the focus lies on pertinent
UN General Assembly Resolutions, the International Law Commission’s
work as well as a selection of abstract statements of law by States are part
of the analysis, too. Section B examines assistance in treaty practice beyond
the UN Charter from two angles: first treaties that prohibit assistance,
second treaties by which assistance is provided. Interstate assistance in
concrete conflict practice is then the subject of section C, while section

26 CIL Conclusion 8 para 1.

27 CIL Conclusion 9.

28 CIL Commentary Conclusion 9, 139, para 4.

29 Critical as for proof Richard R Baxter, 'Treaties and Custom, 129 RdC (1970) 27, 64,
73. But see van Steenberghe, JUFIL (2015) 88. CIL Commentary Conclusion 9, 139,
para 4.

30 van Steenberghe, JUFIL (2015) 91; Starski, JUFIL (2017) 19-20.

31 For details with respect to self-defense van Steenberghe, JUFIL (2015) 87-88.

32 It may be relevant in judicial proceedings. For example, in the Nicaragua case, the
Court’s jurisdiction was limited to rules of customary international law, Military and
Paramilitary Activities in und against Nicaragua (Nicaragua, USA), Merits, Judgment,
ICJ Rep 1986, 14 [Nicaragual.
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D concerns the International Court of Justice’s jurisprudence relating to
assistance. To further clarify the meaning of ‘assistance’, section E briefly
explores how States understand the Charter’s express references to permiss-
ible ‘assistance’ in the ius contra bellum context. As these sections concern
practice of interstate assistance governed by rules where the UN has not
taken measures, the final section F shifts the focus to practice in case
the UN has entered the stage, in view of prohibitions of assistance that
presuppose UN action.

In line with this book’s design, practice relating to general rules of
international law, and to assistance that is not provided to a use of force is
not part of the analysis.?

A. Assistance in abstract international practice

In various settings, relevant international actors make abstract statements
about international law, unrelated to a specific situation.>* Typically, such
practice benefits from a less politicized context and thus allows for more
robust conclusions about the understanding of international law. In fact,
while the outcome may not necessarily be legally binding, in particular
when discussed in the realm of the UN Sixth Committee as the primary
universal interstate forum for the consideration of legal questions, such
international practice as a matter of principle may be in any event ascribed
legal relevance.

At its core, this section embraces practice arising from or being expressed
within the practice of an international organization. In this context, the
1970 ‘Friendly Relations Declaration’ (2), the 1974 ‘Definition of Aggression’
(3) and the 1987 ‘Declaration on the Enhancement of the Effectiveness of
the Principle of Refraining from the Use of Force in International Relations’
(4) will be analyzed in detail.

The exact nature of each instrument will be assessed in detail below.
While it is clear however that none of those instruments is legally bind-
ing itself, this does not diminish their (legal) relevance for the present
purposes. Each instrument was drafted by the Sixth Committee. Each in-

33 See for an analysis of those norms Chapter 6 and with further references on relevant
State practice Andreas Felder, Die Beihilfe im Recht der vilkerrechtlichen Staaten-
verantwortlichkeit (2007); Helmut Philipp Aust, Complicity and the Law of State
Responsibility (2011).

34 Noted that this classification relates to the presentation of international practice only.
It does not mean to describe conclusively the legal value of such practice.
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strument set out to elucidate the principles under the UN Charter from
a specific angle. Each instrument allowed for all UN member States to
participate in and influence the process. Each instrument was adopted by
consensus. And last but not least, each instrument thus reflects a comprom-
ise which States could universally agree upon.

On that note, such instruments are widely understood even as authentic
interpretations of the Charter in form of a “subsequent agreement”.3> For
example, in the Nicaragua judgment, the ICJ viewed States’ “consent to the
text of such instruments” in any event to have the effect of a “’reiteration
or elucidation’ of the treaty commitment undertaken in the Charter”3
Moreover, such instruments may assist in the determination of customary
international law, in particular to the extent that the respective rule is
couched in legal language, is viewed as declaratory of customary interna-
tional law, and has received a wide degree of (continuous) support.’

In addition, statements by States in the generation and development of
these instruments not only inform the understanding and intended effect
of the respective instrument upon which States agreed. As they arise from
the practice of an international organization, they may also count as sub-
sequent practice in relation to the UN Charter.*8

Moreover, the International Law Commission’s work shall have its place
in this section. Two projects are of particular interest for interstate assis-
tance to a use of force. The 1949 Draft Declaration on the Rights and
Duties of States recognized a prohibition of assistance to a use of force (1).
In the course of its work on the Articles on the Responsibility of States
for Internationally Wrongful Acts, the ILC also commented on interstate
assistance to the use of force (5).

This section shall conclude with a selective overview of remarkable ab-
stract positions taken by States on the permissibility of interstate assistance
to a use of force (7).

There is other abstract international practice that may, at least indirectly,
inform the debate. For example, in the context of the ILC’s work on in-
ternational criminal law, questions of assistance were discussed as well.*

35 Subsequent Practice Commentary, Conclusion 12, 99 para 20.

36 Nicaragua, 100 para 188.

37 CIL Conclusion 12; Commentary, Conclusion 12, 147-149; Nicaragua, 99 para 188;
Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Rep 1996
[Nuclear Weapons], 226, 255 para 70.

38 Subsequent practice, Commentary, Conclusion 12, 97 para 15.

39 For example, the Draft Code of Offenses Against the Peace and Security of Mankind.

189

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 4 Interstate Assistance in International Practice

Moreover, other UNGA resolutions that have reiterated and elucidated the
principle of non-use of force as well as the prohibition to use force might
deserve closer analysis.*? In view of the focus on interstate assistance to a
use of force, however, this practice will be left aside.

1) The ILC Draft Declaration on Rights and Duties of States (1949)

The adoption of the UN Charter not only institutionalized a new legal
world order and created an international organization to ensure interna-
tional peace and security. It had significant impact on the development
of international law.# The Dumbarton Oaks draft, proposed by the USA,
USSR, UK, and China, stipulated principles according to which member
States should act.*? During the San Francisco conference, other States had
the opportunity to provide comments and to propose amendments. In
this context, Mexico,** the Netherlands,** Cuba,* and Panama%® aimed to
further clarify inter alia the foundational rights and duties of States, to
complement and amend the mentioned principles.*” They requested that
besides a Declaration of the Essential Rights of Man, a Declaration of the
Rights and Duties of Nations should be adopted. For this Panama presen-
ted a concrete draft as basis for discussions.*® Those States did not purport

40 For example, the principle of indirect use of force through non-State actors has been
affirmed in several resolutions, e.g. Peace through Deeds, A/RES/380 (V) (17 Novem-
ber 1950), para 1; Declaration on Strengthening of International Security, A/RES/
2734 (XXV) (16 December 1970), para 5. See also resolutions relating to the rule
of non-intervention, e.g. Declaration on the Inadmissibility of Intervention in the
Domestic Affairs of States and the Protection of their Independence and Sovereignty,
A/RES/2131 (XX) (21 December 1965), para 1, 2.

41 See also preamble Draft Declaration on Rights and Duties of States, para 3;
A/RES/375 (IV) (6 December 1949), preamble.

42 TII UNCIO 1-23, Doc 1 G/1, Chapter II.

43 III1 UNCIO, 54-188, 64, Doc 2 G/7 (c) (23 April 1945); III UNCIO 176, Doc 2 G/7 (c)
(1), 2 para 10 (5 May 1945).

44 TII UNCIO 322-330, Doc. 2 G/7 (j) (1) (1 May 1945). For the Netherlands this
was meant to reasonably compensate the unequal position between permanent and
non-permanent Security Council members. Similarly, Belgium, III UNCIO 336-337,
Doc 2 G/7 (k) (1), (4 May 1945).

45 III UNCIO 495, Doc. 2, G/14 (g), 3 (2 May 1945). Cuba proposed this as a guide in
the maintenance of international peace and security and as basis for all agreements.

46 11 UNCIO 265, Doc 2 G/7 (g) (2) (5 May 1945).

47 A/CN.4/2,13-17.

48 II1 UNCIO 265, 272-273, Doc 2 G/7 (g) (2) (5 May 1945).
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to comprehensively study all rights and duties of States, i.e. international
law as a whole. They focused on identifying and enunciating fundamental
rights and duties of States.*

But neither were these calls integrated into the Charter, nor did the
dimension of those proposals allow States to do justice to those ideas at
that stage of drafting. Instead, States agreed to discuss those basic principles
once the Charter had come into force.>

Accordingly, in 1947, Panama resumed the previous discussions and sub-
mitted a draft declaration.”! Panama not only sought thereby to improve
Article 2 UNC which, in its view, “as a statement of principle, [... left] much
to be desired [...]”>? and was “far from being a true enumeration of prin-
ciples in international law, in as much as all its clauses, save the first, are
drafted in form of treaty engagement.”>® Panama also aimed at stipulating
general international law rights and duties, going beyond the (mere) treaty
nature that the UN Charter still had at that time. In particular, Panama
sought specificity which it was missing in Article 2 UNC:

“The declaration does not contain what may be called postulates of
international law, that is to say, dogmas or maxims which do not, really,
establish rights or duties, but merely expound certain truths of interna-
tional life, without stating any specific concrete direct or positive manner
that could be properly called right or duty”>*

In this fundamental context the regulatory regime on interstate assistance
to the use of force received attention for the first time.

49 See also Preparatory Study Concerning a Draft Declaration on the Rights and Duties
of States - Memorandum submitted by the Secretary General, A/CN.4/2, v. On the
historical background see A/CN.4/2 part I and II.

50 VI UNCIO 456, Doc 944, 1/1/34 (1) (13 June 1945), for the report of the Rapporteur
of Committee 1 to Commission I on Chapter I, in response to Cuba, VI UNCIO
303-304, Doc 382. 1/1/19 (17 May 1945).

51 Rights and Duties of States, A/285 (15 January 1947).

52 Ibid 14.

53 Ibid 15.

54 Ibid 24.
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a) The nature of the Draft Declaration

The UNGA tasked the newly established ILC to prepare, in its first ses-
sion, a draft declaration on the rights and duties of States based on the
Panamanian proposal.>® The result was the ILC’s Draft Declaration on
Rights and Duties of States.>® In 1949, the ILC presented it to the UNGA.>’
The UNGA took note of the Draft Declaration and requested States to
furnish further comments on whether the UNGA should take further
action and, if so, what exact nature of the document should be aimed
for.>® As comments remained rare, however, the UNGA first postponed and
ultimately discontinued the project.>

In light of this, the Draft Declaration’s legal value and impact was de-
bated.

The ILC conceptualized the Draft Declaration as a “common standard
of conduct”® But it did not specify its legal nature. Neither did it explain
which provisions were meant to codify and which provisions progressively
develop international law.®! However, the ILC did not specifically aim for
a legally binding enunciation of general international law.®?> Expressly, it
worked on a draft declaration, not a convention.®3

On that basis, it would be going too far to view the Draft Declaration as
such as statement of positive international law.* Many States were reluctant
towards a “semi-permanent” declaration, not least as the debates took place
during a “period of transition in international law” where principles “were

55 A/RES/178 (III) (21 November 1947). On the procedure leading to the decision A/
CN.4/2 (15 December 1948), 18-34.

56 Reprinted in ILCYB 1949, vol 1, 287-288.

57 Ibid.

58 A/RES/375 (IV) (6 December 1949) para 1, 4.

59 A/RES/593 (VI) (7 December 1951).

60 ILCYB 1949 vol I, 66 para 37 and 41, 67 para 45.

61 ILCYB 1949, SR.8, 66 para 37, 45 (Hudson as Chairman). The Commission agreed on
that narrative: SR.8, 67 para 41. [All SR in this section 1 refer to the summary records
reprinted in ILCYB 1949 vol I, unless indicated otherwise].

62 E.g. ILCYB 1949 vol I, 67 para 58 (Spiropoulos).

63 For an argument for drafting a convention: ILCYB 1949 vol I, 63 para 7 (Amado).
The ILC did not exclude however that the draft may later be turned into a convention
(Alfaro, ILCYB 1949 vol I, 66 para 40).

64 See also Hans Kelsen, 'The Draft Declaration on Rights and Duties of States, 44(2)
AJIL (1950) 259.
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as yet untried”.%> Yet, most States acknowledged that the Draft Declaration
contained both: statements of positive international law and progressive
development.5®

In addition, this debate was intertwined with a more fundamental dis-
agreement among States. The ILC’s role, and institutional place, and ac-
cordingly, the value and impact of its pronouncements were controversial.
Yugoslavia summarized the debate well:

“According to one point of view, advanced by the United Kingdom
representative, the International Law Commission was to become an
Areopagus of independent jurists; according to the other point of view
that Commission was to be only an auxiliary organ of the General
Assembly, upon which alone fell the responsibility for the codification
and development of international law.”¢

Some States saw the ILC’s Draft Declaration as an authoritative statement
of international law that stood on its own merits®® and could be considered
a source of law as Article 38 I (d) ICJ Statute.®® Others were more reluct-
ant to grant such merits to the ILC and called for more comments from
States.”® Furthermore, it was controversial to what extent the ILC could
enunciate general rules of international law applicable to all States, given
that not all States had joined the UN. The ILC stressed that “most of the
other States of the world have declared their desire to live within [the] order
[established under the UN Charter]””! and invoked Article 2(6) UNC to
justify its efforts in that respect.”? This justification however did not receive
universal approval.”3

65 A/C.6/177,232 para 7 (USA); A/C.6/171, 194 para 66 (Venezuela). See also A/C.6/168,
167, para 82 (USA); A/C.6/168, 166 para 72, 74 (USA), A/C.6/169, 172 para 45
(Greece).

66 For example: A/C.6/170, 174 para 2, 3 (Belgium); A/C.6/170, 177 para 26 (Brazil);
A/C.6/171, 190 para 32 (India); A/C.6/175, 216 para 9 (Chile). Critical on the lacking
clear distinction Kelsen, AJIL (1950) 260-261.

67 A/C.6/159,109 para 71 (Yugoslavia).

68 A/C.6/168, 166-167 para 70, 77, 78, 85, 86 (USA); A/C.6/159, 106 para 35 (UK);
A/C.6/177, 235 para 38 (Cuba); A/C.6/170, 177 para 24 (Brazil).

69 A/C.6/168, 166-167 para 87 (USA); A/C.6/172 para 18 (UK); A/C.6/171, 190 para 36
(India); A/1338/Add.1 para 5 (Netherlands).

70 E.g. A/C.6/172 196-197 para 9-11 (France). See also e.g. A/C.6/168, 168 para 99-103
(Poland); A/C.6/168 169 para 114 (USSR).

71 Draft Declaration, preambular paragraph 3.

72 E.g. SR.19, 136 para 2-7; SR.15, 115 para 27 (Koretsky); SR.20, 144 para 28 (Alfaro).

73 E.g. SR.15,115 para 23 (Hsu); SR.20, 144 para 29 (Cordova).
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It is against the background of these discussions that the UNGA

“deemed the draft Declaration as notable and substantial contribution
towards the progressive development of international law and its codific-
ation and as such commends it to the continuing attention of Member
States and jurists of all nations.”7*

Regarding the legal value of the Draft Declaration itself, the controversies
may have persisted. Yet, the debate as well as the UNGA’s statement show
also that the Draft Declaration, despite being only a draft and a declaration
issued by the ILC, was not without any legal value. States similarly agreed.”
The exact legal value depended on the context of each respective article.”®

b) The Draft Declaration — an overview

The ILC submitted a draft declaration containing fourteen articles. Again,
the ILC did not aim to codify a comprehensive “treatise of international
law”,”7 but rather focused on basic rights and duties. At the outset, three
characteristic features of the articles deserve mention.

First, the ILC was well aware of the philosophical background and the-
oretical debate regarding “fundamental rights and duties of States”.”® But
the ILC members refrained from addressing these questions of the normat-
ive implications and the specific nature of those rights and duties.”” The
primary focus was on their technical identification.8? Similarly, States were
well aware of the theoretical background of the proposal.8! Their reaction

74 A/RES/375 (IV) (6 December 1949) para 2.

75 E.g. A/C.6/170, 174 para 2, 3 (Belgium); For a detailed discussion A/1338, 3-5
(Canada); A/1338/Add.1 (Netherlands).

76 1t is also this approach that many States took: e.g. A/C.6/170, 174 para 2, 3 (Belgium);
A/1338/Add.1 para 5, 6 (Netherlands).

77 ILCYB 1949 vol I, 66 para 29 (Chairman). States agreed also on that approach: e.g.
A/C.6/159, 106, para 32 (UK), A/C.6/177, 237 para 59 (UK); A/C.6/170, 177 para 21
(Brazil).

78 See for this debate Sergio M Carbone, Lorenzo Schiano di Pepe, 'States, Fundamental
Rights and Duties' in Riidiger Wolfrum (ed), Max Planck Encyclopedia of Public
International Law (online edn, 2009) para 3-8.

79 ILCYB 1949 vol I, 63 para 8-9 (Amado), 67, para 57 (Brierly).

80 E.g. ILCYB 1949 vol 1, 63 para 8-9 (Amado), 64 para 17 (Sandstrém), 67, para 57
(Brierly), 70 SR.9, para 12 (Koretsky). See also A/C.6/170, 177 para 21 (Brazil).

81 See also A/C.6/177, 236 para 50 (Israel) on the meaning of “basic” in A/RES/375
(IV), preambular paragraph 3.
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through UNGA Resolution 375 (IV) that mentioned “basic rights” however
was also understood in line with the ILC’s approach.8?

Second, the Draft Declaration was drafted to be “in harmony with the
provisions of the Charter of the United Nations”®* It did not purport to
deviate from, change, or challenge the obligations under the Charter.3*
Thus, the ILC responded to concerns from some States that a “double series
of partly overlapping rules” is “apt to leads to doubts and difficulties of
interpretation in the future”8> At the same time, the ILC neither aimed to
repeat nor to redraft the UN Charter.?¢ Instead, in line with the UNGA
mandate,®” the ILC focused on general rights and duties of international
law, applicable to both UN member States and non-member States.®8 The
rights and duties were by no means however meant to challenge the author-
ity of the UN Charter.? UN member States just may have additional and
different obligations.?® States generally agreed on that relationship between
the Charter and the Draft Declaration.”!

Third, the ILC observed that “[t]he rights and duties [were] set forth in
general terms, without restriction or exception, as befits a declaration of
basic rights and duties”? Accordingly, it explained that “[t]he articles of
the draft Declaration enunciate general principles of international law, the

82 A/C.6/177, 236 para 50 (Israel); A/C.6/177, 237 para 59 (UK), A/C.6/177, 237, para
63 (USSR); A/C.6/178, 238 para 4 (Israel) withdrawing its amendment on that
understanding. “Basic” was just a synonym for “fundamental”, Kelsen, AJIL (1950)
266-267.

83 Draft Declaration preambular para 5; ILCYB 1949, 288-289, para 47 (guiding consid-
erations). See also A/C.6/177, 231, para 2 (Norway). Critical on this statement Kelsen,
AJIL (1950) 263, 266.

84 Seee.g. ILCYB 1949 vol I, 64 para 17 (Sandstrom); 63 para 6 (Amado).

85 A/CN.4/2, 183 (Sweden). See also A/CN.4/2, 163-164 (Czechoslovakia); A/C.6/170,
182-183 para 81-84 (Israel).

86 See e.g. ILCYB 1949 vol I, 63 para 6 (Amado); 75 para 51; SR.I2, 92 para 25
(Spiropoulos).

87 ILCYB 1949 vol I, 74 para 41.

88 1Ibid 74 para 38, Brierly brought up this question. After a discussion, 74-75, para 39-48,
it was agreed however that “the Declaration should be drafted so as to apply to all
States”, 75, para 48. See also 75 para 51; 136 para 2.

89 ILCYB 1949 vol I, SR.19, 136 para 2-3 (Kerno); SR.19, 136 para 6 (Alfaro). See also
Draft Declaration preambular paragraph 5. States confirmed this later: e.g. A/C.6/170,
174 para 3 (Belgium).

90 ILCYB 1949 vol I, 75 para 49, 50. See for example Kelsen, AJIL (1950) 261 explaining
how some obligations went beyond or stayed behind the UNC.

91 E.g. A/CN.4/2,163-164 (Czechoslovakia).

92 “Observations concerning the Draft Declaration”, ILCYB 1949, 290 para 52.
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extent and the modalities of the application of which are to be determined
by more precise rules’? This took account of statements like those by
Jean-Pierre A Frangois who noted that “most of the articles contained guid-
ing principles, but that in concrete cases the special circumstances of each
justified exceptions”* Not at least, it enabled agreement masking some
unresolved controversies.

States widely shared this observation, in particular that the articles re-
quired further definition and specification. The UK, for example, noted
that “the draft declaration was less a statement of positive rules and laws
than a formulation of fundamental principles on which such rules were
based”> Therefore, it “would go too far” to adopt the present text and insti-
tute some machinery for its formal signature and acceptance by members
of the United Nations.”® Similarly, China pointed out that “the draft dealt
with basic principles, and not with particular rules. It drew upon both law
and policy, whereas an ordinary piece of codification drew upon law almost
exclusively. The draft declaration should be compared with a charter or
constitution, rather than with a code of laws.”97

With these features in mind, two sets of norms may apply to the regula-
tion of interstate assistance. The most notable is Article 10 of the Draft
Declaration. It entails a duty of non-assistance that so far had not been
explicitly expressed in a document raising a claim of universality.

In Article 10 the ILC enunciated a two-pronged prohibition:

“Every State has the duty to refrain from giving assistance to any State
which is acting in violation of article 9, or against which the United
Nations is taking preventive or enforcement action.”

On the articles’ origin, the ILC commented:

“This text was derived from article 19 of the Panamanian draft. The
second phrase follows closely the language employed in the latter part of
Article 2.5 of the Charter of the United Nations.”

93 ILCYB 1949, 290 para 52.

94 SR.8, 62, para 3. See also 64 para 16 (Sandstrom). See also SR.14, 110 para 95, 96
(Scelle), para 97 (Amado), para 98 (Cordova).

95 A/C.6/172 para 17 (UK, Fitzmaurice).

96 A/C.6/172 para 17,13 (UK, Fitzmaurice).

97 A/C.6/170, 185 para 116. See also A/C.6/179, 173, para 51 (Greece); A/C.6/170, 174 para
2 (Belgium); A/C.6/171, 191, para 46 (Yugoslavia).
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This article was distinct from norms relating to the concept of intervention
which, in the ILC’s view, was prohibited in the following different, yet not
exhaustive forms.

In Article 9, to which Article 10 referred, the ILC laid down a general
prohibition to use force, which it “fashioned upon a provision in the Treaty
of Paris for the Renunciation of War of 1928” and “Article 2.4 of the Charter
of the United Nations™:

“Every State has the duty to refrain from resorting to war as an instru-
ment of national policy, and to refrain from the threat or use of force
against the territorial integrity or political independence of another State,
or in any other manner inconsistent with international law and order”

In Article 3 of the Draft Declaration, the ILC recognized a “duty to refrain
from intervention in the internal or external affairs of any other State”*
Article 4 then specified a “duty to refrain from fomenting civil strife in
the territory of another State, and to prevent the organization within its
territory of activities calculated to foment such civil strife”®® The latter
“principle has been enunciated in various international agreements”, so the
ILC.190 Article 7 extended this obligation, and required every State “to en-
sure that conditions prevailing in its territory do not menace international
peace and order!!

Finally, in that context of drawing on Article 51 UNC, the Draft Declara-
tion in Article 12 recognized that “[e]very State has the right of individual
and collective self-defence against armed attack.”

¢) ‘Intervention” and assistance

At first sight, the articles related to the general concept of intervention
appear to add only little to clarify the application of rules to interstate
assistance. In fact, the existence of Article 10 of the Draft Declaration might
give the impression that this is a comprehensive regulation of assistance.
This assumption would not do justice to the development and shaping
of those articles, however. The articles relating to “intervention” were not
without relevance for the regulation of assistance. Of course, the Draft

98 Article 3 Draft Declaration.
99 Article 4 Draft Declaration.
100 Comment to Article 4 Draft Declaration.
101 Denying the article’s legal basis in general international law, Kelsen, AJIL (1950) 270.
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Declaration did not allow for comprehensive conclusions on what amounts
to prohibited “intervention.” But this was never the goal, as was also reflec-
ted in the nature of the articles stipulating principles rather than precise
rules. Beneath the surface of these general pronouncements, the regulation
of the provision assistance was by no means excluded, even though not
comprehensively settled.

Article 9 of the Draft Declaration bears witness to the transition period
between two legal orders. Despite numerous calls for “simpler” wording,!?2
the ILC retained the reference to the Kellogg-Briand Pact and its prohib-
ition of “war”, not least because the ILC felt that the “world opinion
would favor the restatement of the pact”9 In this light, it appears that a
conservative understanding of the prohibition prevailed in the ILC that was
particularly concerned with classic forms of use of force. The concept of
“indirect use of force” was neither discussed nor mentioned in the context
of Article 9.

The provision of assistance to non-State actors, fomenting civil strife, was
nonetheless acknowledged to be legally problematic and in fact expressly
prohibited in Article 4 of the Draft Declaration. This scenario was viewed
to be “a most important point” and “topical”, hence justifying the emphasis
on this specific form of intervention, despite the general agreement not
to “enumerate all forms of intervention in the Declaration”* The ILC
derived this from “various international agreements”,!'%> which, as Chapter 2
showed, referred to assistance to States and non-State actors alike. This was
further confirmed by the argument that “behind that principle there was
an ancient principle of international law that States could not tolerate the
organization on their territories of armed forces intended for an attack on
another State”% Notably, however, this prohibition was connected to the
duty of non-intervention, rather than to the prohibition to use force.!%”

102 SR.14, 107 para 38, 39; 108 para 59, 60.

103 SR.14, 107 para 40.

104 SR.I5,119 para 84-90. In particular Hsu insisted on an express stipulation not only of
a duty of prevention, but that the “State itself [was obliged not] to foment civil war
in another State” SR.15, 119 para 84, 86.

105 Commentary Article 4 Draft Declaration.

106 SR.15,119 para 78.

107 SR.I5, 119 para 85. See also the systematic placement to immediately follow the
rule duty of non-intervention. The Panamanian draft had arranged the article in a
distinct section concerned with the “preservation of peace”, A/285 19-20.
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One should however be cautious to read this as a rejection of the concept
of “indirect use of force”. First, in line with its general approach, the ILC
refrained from attempting precise definitions.'® In that light, the ILC did
not comprehensively answer whether this also includes certain forms of
assistance. In fact, even Article 9 leaves the door open, as the ILC for
example did not specify at any point what acts may amount to “war”
or “use of force”. Second, the lines distinguishing the different forms of
intervention and in particular the duty of non-intervention and the prohib-
ition to use force were not (yet) clearly drawn, again due to the ILC’s
general approach to enunciate general principles that masked some unre-
solved controversies.'’ Some members argued for a narrow understanding
of “intervention” to require a threat or use of force - minimizing the
difference between the prohibition to intervene and the prohibition to use
force.'0 Others disagreed, arguing for a broader scope of intervention.!!! For
example, Jestis Maria Yepes called it “hypocrisy to condemn war but not to
condemn intervention which often led to war”!'? Third, there seemed to be
a tendency to conceptualize the prohibition to foment civil strife narrowly,
requiring force, in line with present day standards for “indirect use of
force”. For example, it was deemed important not to “suppress the right of
free criticism of another State”.!’> Rather “the activities in question should
be forbidden only if they were of such a kind as to foment disturbances in
other States!!4

On that basis, it seems fair to note that it was feasible to qualify assistance
(also) as (indirect) intervention (in some form, depending on its defini-

108 On intervention: SR.12, 90 para 3 (Brierly), para 11 (Cordova), 91 para 14 (Frangois)
(also for force). On self-defense SR.14, 110 para 95, 96 (Scelle), para 97 (Amado),
para 98 (Cordova). States also took note of this for aggression: A/C.4/2, 103
(Venezuela). See also A/C.6/169, 173 para 51 (Greece) arguing for the omission of
the principle of non-intervention due to its elusiveness.

109 SR.12, 90-93, para 1-47.

110 SR.12, 90 para 4 (Brierly), para 11 (Cordova), para 16 (Scelle). This was also the
view by commentators of that time: Kelsen, AJIL (1950) 268 commented that “If
Article 3 is to be interpreted in conformity with existing general international law,
“Intervention” means dictatorial intervention, that is, intervention by the threat or
use of force. Hence, the duty formulated in Article 3 is covered by the duty laid
down in Article 9 [...], and Article 3 is redundant”.

111 SR.12, 91 para 14 (Frangois); SR.12, 91 para 18 (Koretsky).

112 SR.I2, 92 para 24 (Yepes).

113 SR.15, 118 para 76.

114 SR.15, 118 para 76.
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tion). At the same time, there was also a clear tendency to allow assistance
issued to a state lawfully resorting to force.

This is once more reflected in the discussion of a proposal introduced by
Benegal Rau. He submitted to qualify the prohibition of intervention with
the words “except as permitted in international law”> and illustrated his
concern by pointing

“to the possibility of one State permitting its territory to be used by
a second State as a base of operations against a third State. The third
State then, by using force against the first State in order to dissuade it
from opening its territory to the second State, would be committing an
act of intervention in the narrow sense, although its object would be
prevention of aggression. Such intervention was not prohibited by the
United Nations Charter or the present declaration.”1®

The proposal was rejected,'” not because of disagreement on the example,
but because members were reluctant to allow for extensive exceptions to the
general rules.!® There appeared to be agreement that assistance may be a
prohibited intervention that even could trigger a right to respond. Roberto
Cordova argued that

“in the example given by Mr. Rau, the first State would actually be
participating in the aggression against the third State, and the action of
the latter would be self-defence, not intervention.!

On a similar note, Greece stressed in the Sixth Committee that

“it should [...] be remembered that certain actions which some might call
intervention were permitted to States under international law. The idea of
intervention was liable to misconstruction and improper interpretation.
In support of that statement, Mr. Spiropoulos [speaking for Greece] cited
the case of a State granting a loan to another State on the understanding
that its foreign policy would follow specific lines. A third State might re-
gard the action of the country granting the loan as intervention. It might
also be claimed that a State had intervened by giving military or financial

115 SR.12, 93 para 37 (Rau).

116 SR.I2, 93 para 38 (Rau).

117 SR.12, 93 para 41.

118 SR.12, 93 para 39-40.

119 SR.12, 93 para 39 (Cordova). Notably, he did not qualify the assistance as “interven-
tion” but as “participation”.
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aid to another State to enable it to defend itself against aggression of which
it had been a victim. The Greek delegation believed that States were free
to enter into any treaties they considered useful for the protection of their
interests.”120

Greece implied here that the provision of assistance might be a prohibited
intervention - albeit only if it did not purport to enable another State to
defend itself against aggression.

Irrespective of the exact basis for a prohibition of assistance, the decisive-
ness of the latter aspect was affirmed by the express recognition of the right
of collective self-defense against an armed attack acknowledged in Article 12
of the Draft Declaration.!!

Initially, the ILC had decided to omit a reference to collective self-de-
fense without discussion or specific reasons.'”> However, it immediately
reconsidered this decision.!?® Reasons for the apparently premature omis-
sion of the reference remained nonetheless vague. Some thought, though
they accepted the concept, that the clarification was not necessary.!>* Oth-
ers voiced more substantial concerns. For example, Jean Pierre Francois
pointed out that “the Charter made the exercise of [the] right [of collective
self-defense] subject to the supervision of the UN Security Council and
that such a guarantee did not exist in general international law"> Georges
Scelle “admitted that such a guarantee was a step forward, but he thought
that nothing prevented the right of collective self-defence from being pro-
claimed an absolute right, pending such a guarantee becoming effective in
regard to all States, that is, when they all became Members of the United
Nations.”126

Eventually, the concept was reintroduced,'?” not at least to avoid “the
impression that the article established the right of self-defence only for

120 A/C.6/169, 173 para 51, emphasis added.

121 The necessity of an armed attack was repeatedly emphasized. SR.14, 108, para 68,
69, 109 para 76; SR.14, 109 para 72 (Brierly). See also the debate SR.14, 109-110 para
85-112 on “anticipatory self-defense”. Critical on this requirement if it is general
international law, Kelsen, AJIL (1950) 274.

122 SR.14,108, para 66.

123 SR.14,108, para 67.

124 SR.14,109 para 77.

125 SR.14, 109 para 73. See also SR.14, 108 para 67 (Scelle noting this for Article 51
UNC); SR.20, 144, para 22 (Cordova). See also Kelsen, AJIL (1950) 274.

126 SR.14, 109 para 74 (Scelle).

127 SR.14,109 para 84.
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the State attacked”.?® Throughout the debate on that article emphasis was
placed on the importance to also recognize the right of a “State going to the
assistance of another State not in a position to defend itself” ?° — the core
idea behind the term “collective self-defense’3 Moreover, it was argued
that “the concept must be extended to all members of the community of
States, even to those who were not member of the United Nations" and
that “collective self-defense” was part of general international law,!*? being
rooted in State practice also by non-UN-members.** Jean Spiropoulos for
example claimed that “any State attacked had always had a natural right of
self defence, and other States had always had the right, under the law of
intervention, to come to its defence”’3* Roberto Cérdova maintained that it
was “logical” to allow for collective self-defense against the background that
“war of aggression” was prohibited.!3>

For Shushi Hsu, this was not enough. He proposed an additional article
which concretized the right of collective self-defense which he feared to
be “not sufficiently precise:1*¢ “Every State is entitled to take measures in
support of any State which exercises the right [of self-defense].">” Thus Hsu
aimed to ensure that first States had the right to provide assistance to a
victim of aggression also for cases of “collective self-defence [that] would
come into action after aggression and without any previous agreement.”’38
Second, he meant to specify that “if every State had the right to decide for
itself the kind of measures it would take to support the State which had
been attacked, it would be free to determine the extent and duration of

128 SR.14, 109 para 75 (Yepes); para 76 (Rau); para 79 (Cordova), emphasis added. This
was also a main reason for the ILC not to adopt an alternative formulation, SR.20,
146 para 57, 58, 61 (Brierly, Sandstrom, Scelle).

129 For example, SR.14, 109, para 76 (Rau); SR.20 146 para 57 (Brierly), para 61 (Scelle);
147 para 64 (Cordova), para 65 (Sandstrom).

130 But see for the linguistic criticism SR.20, 146 para 59, 147 para 73 (Brierly). See also
Kelsen, AJIL (1950) 275.

131 SR.14, 108, para 70 (Cordova).

132 SR.14, 108 para 70 (Cordova), 109 para 71 (Scelle), para 72 (Brierly), para 76 (Rau),
para 79 (Cordova).

133 SR.14, 109 para 71 (Scelle referring to the Kellogg-Briand Pact and the NATO
treaty), 108 para 67 (Scelle referring to French legislation), 109 para 77 (Spiro-
poulos).

134 SR.14, 109 para 77 (Spiropoulos), emphasis added.

135 SR.14, 108 para 70.

136 SR.16, 124 para 54.

137 SR.16, 124 para 50.

138 SR.16,124-125 para 54.
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the aid to be supplied by it”3° Hsu’s proposal was rejected on the basis
that those points mentioned were already covered in the term “collective
self-defense”.140

The recognition of collective self-defense was however not understood as
constituting a prohibition if the prerequisites were not fulfilled.

The Draft Declaration does not allow for revolutionary insights into the
regulation of assistance as some form of prohibited “intervention”, as it
does not undertake to settle these questions definitively. Still, at a time of
considerable transition when the UN was far from universal membership,
the ILC thus enunciated articles governing intervention as part of general
international law, and not merely specific to the UN Charter. This claim
and impression of the Draft Declaration should not be underestimated.
And even if the ILC did not elaborate specific rules, the origin of the
articles points a way for further development: interstate assistance is not
inherently and necessarily excluded from the scope of intervention.

d) Article 10 of the Draft Declaration

Article 10 of the Draft Declaration, in contrast, was clearly addressing inter-
state assistance. It imposed a duty on States to refrain from giving assistance
in two distinct but related situations: first, to any State which is acting in
violation of the general prohibition to use force (Article 10 alt 1); second, to
any State against which the UN is taking preventive or enforcement action
(Article 10 alt 2).

(1) Article 19 Panama Draft

The ILC based Article 10 ILC Draft Declaration on Article 19 of the
Panamanian draft.!*! But at first sight, the Panamanian draft seemed to
regulate assistance to the use of force only peripherally, if at all. It did
not seek to establish a general prohibition of the kind what would later

139 SR.16, 125 para 54. Later, the USA also stressed this point, A/C.6/168 para 80: “It
must also be recognized that self-defence included measures other than the extreme
sanction of the use of armed force against an aggressor. Surely a State victim of
aggression was entitled to employ measures of self-defence short of that”

140 SR.16,124-125 para 51, 52, 53, 55, 57, 58.

141 Commentary to Article 10, ILCYB 1949, 288.
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become the first part of Article 10 ILC Draft Declaration. Article 19 of the
Panamanian Draft made grander claims, as it stipulated:

“It is the duty of every State to afford the community of States every
kind of assistance in whatever action that community undertakes, and it
should abstain from rendering assistance to any State against which the
community is conducting preventive or coercive action.”4?

Article 19 was not designed to “contain the general doctrine of submission
to law and the proscription of force” like the previous four articles of
Panama’s draft."> Panama rather viewed the article “to deal with interna-
tional co-operation” more generally.!44

This idea was also reflected in the fact that Article 19 was not limited to
the context of (unlawful) force but applied to all enforcement action. Also,
the trigger for the duty of non-assistance, i.e. preventive or coercive action
taken by the community of States, gave the obligations a different spin. It
shaped it into a general obligation of cooperation, where non-assistance
was a means to assist the community of States. At its heart, Panama sought
to establish not only a prohibition of assistance, but a duty to provide
assistance to the community of States who takes enforcement measures.

As such, Article 19 was at the same time narrower than a general assis-
tance obligation. Inspired by Article 2(5) UNC, Panama conceptualized the
provision with the “community of States” at the center of all obligations
contained in Article 1945 The obligation presupposed the existence of
an organization of the entire community of States.!*® The prohibition to
provide assistance was triggered only when preventive or coercive action
was in progress. The same was true for the duty to provide assistance. It
was no ‘automatic’ obligation for each State in light of another State’s use
of force. It required the “community of States” to collectively decide to take
action.

Despite the proposal’s general nature, Panama’s primary regulatory goal
was assistance in the situation of a use of force. Panama entitled Article
19 with “Cooperation in the Prevention of Acts of Force”. Panama openly

142 A/285,7.

143 A/285,19.

144 1Ibid. States commenting on draft Article 19 agreed, e.g. Dominican Republic,
A/C.4/2,115.

145 This also led Professor McGehan speaking for New Zealand to comment that this
provision is “superfluous”. A/CN.4/2, 179.

146 SR.15, 113 para 1 (Hudson).
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based its draft on Article 8 of “International Law of the Future”%” which
established a positive duty:

“Each State has a legal duty to take, in co-operation with other States,
such measures as may be prescribed by the competent agency of the
community of States for preventing or suppressing a use of force by any
State in its relations with another State”148

And Panama further proposed Article 20,'*” which was understood to have
“a wider scope than Article 19” and govern “cooperation with respect to not
only promoting peace and security, but friendly cooperation of nations.!>
Hence, Panama saw the illegal use of force as lying at the heart of the
regulation.®!

In other words, accordingly, Panama effectively proposed to place upon
non-UN-member States the same duties as on member States (Article 2(5)
UNC).152

This characteristic prompted opposition among those States comment-
ing on the proposal. States agreed that these duties applied to UN members.
But they were doubtful “whether, and to what extent”, as the UK put it,
“propositions of this kind can also be laid down as part of general interna-
tional law applicable also to non-member States”.>> Greece even urged to
delete the article.>*

147 A/285,18.

148 Principle 8 International Law of the Future, Reprinted in Preparatory Study Con-
cerning a Draft Declaration on the Rights and Duties of States, Memorandum
submitted by the Secretary General A/CN.4/2, 161, Appendices No. 19, emphasis
added.

149 “Cooperation in the Pursuit of the Aims of the Community of States: It is the duty of
every State to take, in co-operation with other States, the measures prescribed by the
competent organs of the community of States in order to prevent or put down the
use of force by a State in its relation with another State, or in the general interest.”

150 SR.15,116 para 45 (Koretsky).

151 Similarly, A/CN.4/2,103 (Turkey).

152 See also for this conclusion later in the ILC debates SR.15, 114, para 18 (Alfaro); para
11 (Hudson).

153 Reprinted in Preparatory Study Concerning a Draft Declaration on the Rights and
Duties of States, Memorandum submitted by the Secretary General A/CN.4/2, 92
(UK). See also 103 (Turkey), 115 (Greece), 115 (Dominican Republic).

154 Reprinted in Preparatory Study Concerning a Draft Declaration on the Rights and
Duties of States, Memorandum submitted by the Secretary General A/CN.4/2, 115
(Greece).
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(2) Discussions within the ILC

Against this background, the ILC drafted Article 10 of the Draft Declara-
tion.

At the outset, Panama’s draft prompted criticism for regulating assistance
in regard to the precondition of a “community of States”!>> As Ricardo
Alfaro explained, Panama thereby meant to include not only the United
Nations, but also regional organizations like the Organization of American
States.!5

Such a broad and general duty of international co-operation, in the ILC’s
view however, did not have a basis in international law. Specifically, the
expression ‘community of States” was viewed to be too vague and broad.!”
There was “as yet no [universal] community of States”’>® As a consequence,
the discussions were qualified in two ways. The ILC focused the discussion
on cooperation with the UN, although being well aware that the UN also
was not an organization representing the community of States on a univer-
sal basis.® Yet, conceptually, the UN was at the center of the community
of States, and was intended to achieve recognition of all States.!®® Moreover,
the norm’s objective of “maintenance of international peace and security”
was emphasized.!°!

On that basis, it was however controversial whether the obligations that
UN member States had accepted applied to non-UN member States. Most
notably, the discussion revolved around the application of general interna-
tional law. Manley Hudson, acting as Chairman, for example, observed that
“the duties of Members of the United Nations were not being decreased,
but that the duties of non-member States were being increased.”’6? To what
extent this was permissible was the key controversy.

155 SR.15, 113-114 para 1-21.

156 SR.15, 113 para 2. See also SR.15, 113 para 5 (Scelle) whose proposal also entailed this
idea.

157 E.g. SR.15, 114, para 7 (Sandstrom); 9 (Hudson), para 14 (Koretsky), feared that this
included the NATO, too.

158 SR.15,113 para 5 (Scelle).

159 SR.I5, 113-114 para 1, 4, 9 (Hudson); para 5 (Scelle); para 7 (Sandstrom); para 12-15
(Koretsky).

160 SR.I5,113-114 para 2 (Alfaro), 114 para 12 (Koretsky); para 16 (Scelle).

161 SR.15,114-115 para 13 (Koretsky); para 17 (Hudson); para 23-24 (Hsu).

162 SR.I5, 114 para 10, 20 (Hudson).
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First, a duty to afford assistance to the UN was viewed as problematic
and eventually omitted from the article. In the ILC’s view, the Panamanian
duty to provide assistance was dependent on action taken by the Security
Council, and accordingly specific to the UN Charter. Non-members did
not have a positive duty to provide assistance to the UN.!%> A more general
duty “to come to the assistance to a victim of aggression,” decoupled from
the UN, was briefly mentioned, but doubts prevailed whether this had a
basis in the UN Charter or general international law.!64

The duty of non-assistance to a State against which the UN is taking
preventive or enforcement action was confronted with similar concerns.
In particular, the concerns States had voiced against the Panamanian draft
resurfaced. It was argued, forcefully in particular by Hsu, that this obliga-
tion could not be applied to non-member States.'®> Not all agreed.!® But
after the first reading, this aspect was omitted from the article.'” Instead, a
general prohibition of assistance to unlawful use of force was included. The
article read:

“Every State has the duty to refrain from giving assistance to any State
which has failed to perform the duty set forth in article 16 [Condemna-
tion of War as an Instrument of National and International Policy and of
the Threat or Use of Force]”

This formula had its origin in a compromise proposal tabled by Hsu, in
direct reaction to his observation that the ILC “did not have the power to
extend to non-member States a duty imposed on Members of the United
Nations by the Charter”.!°8 He explained that

“the principle that States should refrain from assisting a State engaged in
acts of aggression was excellent. The Commission could lay it down in an
article replacing article 19 to be inserted immediately after article 16.”1¢

163 SR.15 113, 114 para 6 (Spiropoulos), para 8 (Brierly), para 9 (Hudson). But see
Koretsky arguing for such a duty on the basis that all States could join the UN, SR.15
para 115 para 12, 13, 15, 27.

164 SR.15,114 para 6 (Spiropoulos); para 8 (Brierly).

165 SR.15, 115-116, para 23, 30, 35 (Hsu). See also SR.15, 115, para 25 (Spiropoulos); 116
para 37 (Cordova).

166 SR.15, 115, para 26 (Sandstrom); para 27 (Koretsky); para 28, 29 (Hudson); 116 para
34 (Alfaro).

167 SR.15, 116 para 37.

168 SR.15, 115, para 23, 30.

169 SR.15, 115, para 24 (Hsu).
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Roberto Cérdova summarized the idea underlying the proposal:

“Mr. Hsu's amendment was based on the principle that the duty of
giving assistance to the United Nations could not be imposed upon non-
member States. On the other hand, the duty to abstain from rendering
assistance to aggressors could be imposed upon all States. Mr. Hsu’s
amendment was thus designated to preserve the substance of Mr. Alfaro’s
text, while respecting legal principles.””?

An obligation of non-assistance of general nature was hence introduced. It
was decoupled from the requirement of a universally recognized organiza-
tion of the entire community of States”,l”! i.e. UN system and the Security
Council. And it was limited to the realm of unlawful use of force. For
example, Hudson explained that “[t]he whole difference lay in the Security
Council’s establishing the facts”!7? Spiropoulos considered that the original
version based on Article 2(5) alt 2 UNC

“was narrower than that of Mr. Hsu. By merely saying that it was the
duty of States to refrain from giving assistance to States against which
the United Nations had taken preventive or enforcement action, cases
in which the Security Council had taken no decision were omitted. In
Mr. Hsu's formula, no State should render assistance to an aggressor
State, even if the Security Council had not ordered any preventive or
enforcement action against it. His proposal thus covered all acts of ag-
gression and not only those which had been ‘established’ by the Security
Council”'”3

Hsu’s proposal was questioned neither in substance nor in its nature as
general international law. Only Alfaro opposed the amendment “because it
did not express the essential principle which should be laid down””* He
thought Hsu’s text “had only a purely negative significance” and was “not
sufficient” 17>

It was only in the second reading that the Subcommittee reintroduced
the obligation not to assist States “against which the United Nations is

170 SR.15,116 para 37 (Cordova).

171 SR.15, 113 para 1 (Hudson) — this was what Article 19 presupposed.
172 SR.15,115, para 32 (Hudson).

173 SR.15, 115, 116 para 33 (Spiropoulos).

174 SR.15,115 para 31 (Alfaro).

175 SR.I5, 115 para 31, 40 (Alfaro).
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taking preventive or enforcement action.” Bengal Rau explained this as
follows:

“the purpose of the proposed addition was to provide for a case in
which State "A" came to the support of State "B" because it considered
that State "B" was not acting in violation of article 8. If, on the contrary,
the Security Council was of the opinion that State "B" was acting in
violation of article 8 and took measures accordingly, State "A" was bound
to discontinue its support to State "B"176

It appears that the addition was meant to protect the primacy of the Se-
curity Council and to counter the inherent risk that potentially diverging
conclusions on the legality of the assisted action and the lack of a judge
allow States to provide assistance nonetheless.””” The right to provide assis-
tance (even in a situation of collective self-defense) should be limited in
case the Security Council takes enforcement measures. Notably, however, it
again stopped short of a “positive duty of States to come to the assistance of
the State victim of aggression” (or to assist the UN) that was necessary in
Alfaro’s view.1”8

Again, the addition sparked fierce opposition — not so much on sub-
stance, but with respect to the addition’s nature as general internation-
al law applicable to non-UN-member States. Most prominently, Hsu ar-
gued against the addition. He stated that “a question of principle was
involved”:'”® “[t]he obligations of the Charter could not be imposed upon
States which were not Members of the United Nations.”8 “The Security
Council was a political organ responsible for taking measures in the interest
of the community of States, and not necessarily for enforcing respect for
international law. Non-member States could not be forced to accept the
Security Council’s judgment”’8! In addition, substantial concern was added
that “although it might in fact be hoped that [the Security Council] would
respect international law in all circumstances, it was by no means bound by
the principles of international law.'8? This seems to be a warning about a
scenario in which “UN member States, under the direction of the Security

176 SR.20, 144 para 21 (Rau).

177 Implying this SR.20, 144 para 22 (Cordova).

178 SR.15, 116 para 40 (Alfaro).

179 SR.20, 144 para 26 (Hsu)

180 SR.20, 144 para 24, 26 (Hsu). See for his previous arguments: SR.15 115, para 23.
181 SR.20, 144, para 30 (Hsu).

182 SR.20, 144 para 29 (Cordova).
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Council, use force against a non-member State which has not violated the
law”.183 The addition would prohibit assistance to the non-member State.

Others responded that “all the non-Member States except Switzerland,
a neutral by tradition, and Franco Spain, had declared their readiness to
respect the principles of the Charter. Hence the Sub-Committee’s proposed
addition would not seem to give rise to any practical difficulty”'8* Some
recalled that “all peace-loving States could [and eventually will] become
members of the Organization”,'® and that the Declaration “should be a
perpetual instrument, and none of its provisions should bear the mark of
temporary situations or conditions”.!8¢ Moreover, Article 2(6) was viewed
as basis according to which “the United Nations could impose certain
obligations upon non-Member States.”'8” Furthermore, in the context of the
risk of accepting the primacy of the Security Council it was argued that the
concerns “would be valid only if the Security Council decided to take steps
in violation of international law. The Commission could not entertain such
an assumption.”® In fact, in their view, the Security Council was “bound to
act in conformity with international law13° Eventually, the ILC adopted the
addition proposed by the subcommittee.*°

Some questions, however, remain. Most notably, it remains unclear why
a duty of non-assistance in case of UN action was feasible, while a duty
to afford assistance to the United Nations was not. It seems that similar
arguments could have been applied.”®® This is all the more noteworthy as
the duties were viewed to be closely connected to non-assistance. It was ac-
knowledged that a duty to afford assistance to the UN would entail the duty
to abstain from rendering assistance to the State targeted by enforcement
action and to an aggressor State.!?

183 Kelsen, AJIL (1950) 272.

184 SR.20, 144 para 25. See also SR.19 para 2 (Kerno) and 5 (Amado).

185 SR.I5,114, para 16 (Scelle); 115 para 27 (Koretsky).

186 SR.15,113, para 2 (Alfaro).

187 SR.20, 144 para 28 (Alfaro).

188 SR.20, 144 para 27 (Brierly).

189 SR.20, 144 para 31 (Spiropoulos).

190 SR.20, 145, para 32.

191 See also Kelsen, AJIL (1950) 263 on Article 2(6) UNC.

192 SR.15, 116 para 36 (Hudson) pointing out that “if the first part was adopted, the
second would be superfluous as any State which had fulfilled its duty to lend
assistance to the United Nations would have accomplished ipso facto its duty to
abstain from rendering assistance to an aggressor State.”
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Only Hudson appeared to touch upon that question when he argued that

non-members “could hardly be required to assist the Organization in any
action it might take, but [...] it was quite permissible to request them to
refrain from assisting States against which the Organization was taking
preventive or enforcement action for the maintenance of international
peace and security!%3

His observation suggests that a positive duty to afford assistance was per-
ceived to have the broadest scope and far-reaching practical consequences.
It appears that this broad scope prevented the ILC, but for Alfaro®* and
Vladimir Koretsky,' from agreeing on the obligation.

(3) The status of Article 10 of the Draft Declaration

The origin of the two prongs of Article 10 of the Draft Declaration and
the debate among ILC members were also reflected in States’ reaction to
the provision. Like for the Panamanian Draft,'”® States were critical about
whether the article codified international law. Belgium, for example, stated:

“Although such a state of affairs would have been desirable, there was no
such rule in international law. Consequently, to affirm that non-member
States were under that obligation, which flowed from the Charter, would
be to affirm that the Charter was binding upon them; that would amount
to questioning their independence.®”

Likewise, Israel stated that Article 10 “could be viewed rather as represent-
ing a certain “development” of international law” 18 Others again adopted
the ILC’s arguments to defend Article 10 in its present form.'”” Some

193 SR.15, 115 para 29 (Chairman).

194 SR.15, 116 para 40 (Alfaro).

195 SR.15,114 para 15 (Koretsky).

196 A/CN.4/2,92 (UK), 103 (Turkey).

197 A/C.6/170,175 para 7 (Belgium).

198 A/C.6/170, 181 para 68 (Israel); A/C.6/176, 226 para 45 (Australia). See also France
noting that Article 10 restated Article 2(5) in different wording, A/C.6/ 172, 196 para
2.

199 A/C.6/170, 177 para 22 (Brazil).
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States observed the narrower scope of Article 10 of the Draft Declaration
compared to the previous ambitious Panamanian draft.200

The legal status under general international law of Article 10 alt 2, was
contested, at times vehemently, even though the conceptualization was
familiar and well-accepted for the UN regime.2"!

In direct contrast, much like in the ILC debates, the general rule in
Article 10 alt 1 did not spark opposition. States acquiesced. Even though it
was the first time this rule was expressly put into words in a document with
a claim to universal application, no State questioned its nature as general
international law.

Most notably, thereby Article 10 alt 1 was also understood to reflect the
(implicit content of the) UN Charter. Article 2(5) UNC was not viewed
to exclude it. For instance, Ivan Kerno, the Assistant Secretary General,
concluded Article 10 to have “specifically affirmed as a principle of general
international law a principle already contained in the Charter”?%? In a
similar manner one may understand France that held “[i]n articles 8, 9, 10
and 12 of the draft, certain principles set forth in Article 2, paragraphs 3, 4,
and 5 and in Article 51, respectively, of the Charter were restated in different
wording” .23

Accordingly, Article 10 had a twofold origin: The ILC’s starting point
was an obligation of cooperation inspired by Article 2(5) UNC. The general
rule may also be embodied in Article 2(5) UNC. But the norm’s basis
appears not to be Article 2(5) UNC exclusively. Rather, a reason for its wide
acceptance was that it derived from States’ (in the ILC’s view, universal?04)
commitment to outlaw war and the use of force. The ILC?%> and States
accepted the obligation contained in Article 10 alt 1 because it was limited

200 A/C.6/170, 178 para 33 (Panama) noting that “article 10 of the Commission's draft,
which had been said to be derived from article 19 of the Panamanian draft, limited
cooperation in the prevention of the use of force to abstaining from lending aid
to a State which had resorted to force whereas the Panamanian draft provided
that positive and collective action should be taken”; A/C.6/173, 202 para 9 (Cuba)
wishing to amend the second part of Article 10 by adding a reference to “regional
organs which also may be legally entitled to take measures against the aggressor.”

201 A/1338/Add.l (1950), 6 (Netherlands) proposing to delete the words. See also
Kelsen, AJIL (1950) 271-272.

202 SR.19, 136, para 3 (Kerno).

203 A/C.172,196 para 2.

204 This view is reflected in Article 9 of the Draft. During the debates the universal
application of the rule to non-UN members was not questioned.

205 The purpose of “maintenance of international peace and security” was now stressed.
E.g. SR.I5, 114 para 9 (Hudson). See also Mr Hsu’s proposal: SR.15, 115 para 24.
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to States using unlawful force and did not extend to States against which en-
forcement action is taken, and thus was decoupled from the UN. Cordova’s
explanation showed this particularly clearly:

“Mr. Hsu's amendment was based on the principle that the duty of giving
assistance to the United Nations could not be imposed upon non-member
States. On the other hand, the duty to abstain from rendering assistance
to aggressors could be imposed upon all States”206

This origin is further stressed in the norm’s systematic position: The ILC
no longer placed Article 10 with norms regulating general cooperation
among States. Instead, it arranged the provision systematically with the
norms governing the use of force.2” Last but not least, the ILC described
Article 10 in its commentary as “corollary” of the principle of non-use of
force.208

The rule, for the ILC hence, seemed to derive from a connection of the
core ideas laid down in Articles 2(4) and 2(5) UNC. At the same time, the
ILC’s draft Declaration made clear that while the first part of Article 10 may
derive from those rules together, they were distinct, and were themselves
not generally prohibiting assistance.

First, assistance to unlawful use of force was not generally prohibited
under Article 9 of the Draft Declaration, i.e., the general prohibition to use
force. It was prohibited by a distinct prohibition — Article 10. The ILC and
States thereby took a different position than Kelsen, who later commented:

“[t]he first clause of [article 10] is covered by Article 9, and hence is
redundant. If a state assists another state which is acting in violation of
the law, it participates in an illegal action, and its duty to refrain from
illegal actions is implied in the concept of international law."2%°

Rather it suggests that the prohibition of perpetration did not necessarily
imply the prohibition of participation (although, as seen, it did not exclude
the possibility that some form of assistance may be considered a “use of
force”).

Second, the general non-assistance obligation was a distinct prohibition
from the obligation not to assist a State against which the UN is taking
preventive or enforcement action. This again is suggested by the fact that

206 SR.15, 116 para 37 (Cordova), emphasis added.

207 SR.20, 145 para 35.

208 Commentary to Draft Declaration, ILCYB 1949, 289 para 48.
209 Kelsen, AJIL (1950) 271.
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it has a separate textual basis. Also, it indicated the relationship between
Article 2(5) UNC and a general non-assistance obligation: It was only a
specific form of the general non-assistance obligation, “strengthening” and
adjusting the obligation in and to the UN context.

(4) The scope of the prohibitions in Article 10 of the Draft Declaration

The obligation entailed in the second part of Article 10 “follows closely the
language employed in the latter part of Article 2.5” UNC.21 The ILC’s Draft
Declaration did not clarify the exact content of the rule, but for affirming
the general obligation. The debates only clarified that a key objective of the
provision was to ensure the Security Council’s primacy, even in a case of
assistance to a use of force that is claimed to be in accordance with interna-
tional law. It thereby also reminded of the problem of ultra vires action by
the Security Council in violation of international law.2!! This, however, is
not a problem specific to assistance, but only yet another scenario in which
an absolute primacy of the Council could be problematic.

With respect to the general non-assistance obligation stipulated in the
first part of Article 10 however, the ILC’s draft helps to determine the rule’s
scope — for the fact that it is the first time that the rule is laid down in
express words. Still the fact that the ILC sought to enunciate principles
rather than precise rules calls for reservation in this exercise that should
not go beyond structural conclusions. The UK was most clear on this point.
It explained why the Draft Declaration can be no more than a guide to
progressive development:

“Without some definition of the type of conditions which could be held
to menace peace and order, practical application of the article would
be difficult and even open to abuse. Article 10 afforded another illustra-
tion: did “refrain from giving assistance”, as mentioned there, mean
breaking off relations with the State concerned? The mere maintenance
of relations with such a State could be regarded as giving assistance.
The UK delegation was concerned that with such possible differences of
interpretation or definition which would discourage Governments from
accepting the declaration.”?'

210 ILCYB 1949, 288, commentary to Article 10.
211 Kelsen, AJIL (1950) 272.
212 A/C.6/172,197 para 17 (Fitzmaurice speaking for the UK).
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On that note, the following structural features are noteworthy. Article 10
suggests that the general prohibition of assistance is accessory and derivat-
ive in nature. It is accessory in the sense that a threat or use of force must
take place. It is derivative in the sense that the prohibition depends on
the illegality of the respective use of force. As a consequence of the latter,
the assisting State hence may benefit from disagreement on the lawfulness
of the assisted use of force among States — the loophole that the ILC
attempted to close by re-introducing the second part of Article 10. Also,
this requirement limits the norm’s application to actors capable of violating
international law, i.e., States rather than non-State actors.

No definitive conclusion can be drawn with respect to the question of
whether only assistance is prohibited if the assisted use of force is in pro-
gress, or whether it also covers assistance provided in advance. The present
progressive tense used in Article 10 (“is acting”) points towards the former
interpretation. So does the previous formula “which has failed to perform
the duties set forth in article 8”.23 On the other hand, Hsu’s insistence that
the right to collective self-defense also entails assistance that was agreed to
in advance, might indicate that even preparatory assistance was covered. In
addition, some path dependency may explain rather limited scope. Not at
least did the original draft concern enforcement action.

It remained also unsettled to what extent the Security Council’s primacy
applied here. The addition of the second part of Article 10 points in this
direction.?* Cordova, however, for example, was inclined to say that “the
provision of Article 51 of the Charter implied that the measures taken by
States should be discontinued when the Security Council took the neces-
sary action to maintain or restore peace.”> Cordova’s statement was based
on the assumption that the right to collective self-defense runs parallel
with the prohibition of assistance. As he noted, this is, however, no more
than an “implication”, yet it requires further proof. In particular, it was not
possible to conclusively read the primacy of the Security Council into the
unlawfulness-criteria. It is true that the right of self-defense was only per-
mitted until the Security Council had taken action. If the Security Council
took action, the assisted use of force was hence arguably unlawful. This
understanding was however not easily applied to non-UN member States

213 SR.20, 145 para 33.
214 See in particular SR.20, 144 para 21 (Rau).
215 SR.20, 144 para 23 (Cordova), emphasis added.
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not recognizing the Security Council. This limitation was not recognized as
general international law.21

Likewise, no further conclusions can be drawn going beyond the struc-
tural difference to a prohibited “intervention”. Generally, Article 10 is not
concerned with the perpetration of aggression, as prohibited under the gen-
eral prohibition of war and the use of force; but it is the prohibition of par-
ticipation in that aggression, to which Cordova has referred in his exchange
with Rau.?” In that respect, it is noteworthy that both Rau and Cordova
appeared to allow measures of self-defense against a participating State.
Again, this intermezzo did not lead to a discussion of the consequences of
the prohibition of assistance — it thus remains no more than a side note.

In contrast to Article 2(5) UNC, the general prohibition of assistance
was understood to be narrower as it was limited to unlawful use of force.
Article 2(5) UNC was not interpreted to require a breach of international
law. It also did not need to relate to the use of force. And it did not require
that the assisted State had already taken action. On the other hand, the
general prohibition of assistance was broader. UN enforcement action was
not a necessary element of the norm. It was to be triggered even without
the Security Council establishing the facts, and without taking measures
accordingly.® In this respect, it is interesting to draw a parallel to Scelle’s
explanations on the principle of non-recognition of territorial acquisitions
by force. Scelle found that

“if there was a supranational organization, able to act as a police force in
cases of aggression and to enforce the restitution of acquisitions obtained
by the use of force, it would be unnecessary to proclaim the principle [of
non-recognition]. Unfortunately, however, it must be admitted that the
United Nations lacked the necessary force to ensure respect for the law. It
must be hoped that a world super government would be established one
day, for that was the only possible solution; in the meantime principles
such as that of the non-recognition of territorial acquisitions obtained
by force must be maintained, since respect for them was one of the
substitutes for defence at the disposal of States.”?!”

216 See Article 12 of the Draft Declaration. But, in light of the now achieved universality
of the UN, this seems a mainly theoretical problem. There seems to be no reason not
to read the primacy of the UNSC into the unlawfulness criteria.

217 See above note 119. SR.12, 93 para 39

218 SR.15, 115 para 32 (Hudson); para 33 (Spiropoulos); SR.20, 144 para 21 (Rau).

219 SR.14, 112, para 123.
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Although this thought was not mentioned with respect to non-assistance,
it explained the first part of Article 10 well: it made up for the limitedness
of the UN regime - at that time the UN’s non-universal membership.
At the same time, it also showed that the rule of non-assistance existed
independently from Security Council action.

e) The relevance of the Draft Declaration for assistance

Pursuant to the ILC’s Draft Declaration, under general international law
applicable to all States, there were three distinct normative responses to
assistance at the time of drafting in 1949: First, the concept of ‘intervention’
may cover the provision of assistance. Second, assistance may be proscribed
as participation in unlawful use of force. Third, in case the Security Council
has taken action, States need to refrain from assistance with respect to that
State.?20

The Draft Declaration was not, and was never meant to be, a definitive
and conclusive statement of the regulatory regime of interstate assistance.
As the UK has pointed out in unsparing detail for Article 10, the precise
scope of the rules was all but clear. This cannot be surprising. The Draft
Declaration was drafted in a period of transition where the prohibition to
use force itself was only about to gain universal acceptance.

Still, the Draft Declaration, on the level of principle, highlighted and
delimited the relevant regulatory avenues. It thus contributed to and guided
States in the development and clarification of the regulatory regime on
assistance, under general international law as well as the UN Charter.

The Draft Declaration may not have been the prominent guide that
many States at that time thought it would be. Yet, with respect to the
regulatory regime on assistance, States did not forget the Draft Declaration.
As will be seen, sporadically but consistently it resurfaced in debates. Struc-
turally for the regime of non-assistance, the Draft Declaration’s approach
to interstate assistance was timeless, having identified (almost) all relevant
normative approaches to assistance. In any event, it has thus shaped subtly
and subliminally the general legal framework as well as the principles
themselves governing assistance.

220 A fourth approach, UN sanctions, was not universal and hence did not find consid-
eration.
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This is in particular true for the general prohibition of assistance stipu-
lated in Article 10. Now that the UN enjoys quasi-universal membership, it
might be seen as a relic of past times, not at least as it was introduced in
light of difficulties applying the UN regime to non-members.

But first, this does not change its legal relevance in clarifying the very
existence of the norm. The reactions show that the norm was not revolu-
tionary, but an accepted rule of general international law, also implicit in
the UN Charter. Second, if understood more generally as reaction to a
deficiency of the UN regulatory regime on assistance that prevented its
(universal) application, the approach may still be timely and relevant. Even
though the relationship of the UN to non-members is no more than a
theoretical problem now, the inherent limitation of the UN system remains,
with the Security Council at the center that limits the application of the UN
regime on assistance.

Likewise, the Draft Declaration suggests that regulatory avenues such as
the concept of “intervention” may be open to govern assistance — an avenue
that was pursued by States in the following, in particular for non-State
actors, not least in light of the accessory nature identified for the general
rules of non-assistance.

Beyond these avenues accepted as general international law, the ILC ex-
tended (only) the non-assistance obligation Article 2(5) UNC to all States.
While this was controversial at that time, it only featured the UN’s claim for
universality. Notably in substance, the rule was not questioned.

The Draft Declaration in its comprehensiveness (but corresponding
vagueness) was the first and sole statement of that kind for a long time. Still,
in retrospect, the Draft Declaration laid out the most important principles
that subsequent practice filled in a piecemeal approach. The ILC invited
States to determine the extent and the modalities of these general principles
of international law by more precise rules. As will be seen, States followed
the invitation.

2) The Friendly Relations Declaration (1970)

In 1970, States concluded a drafting process initiated under the umbrella of
the UNGA in fulfillment of its task to codify and progressively develop in-
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ternational law.??! The celebrated outcome, the Declaration on Principles of
International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations [Friendly
Relations Declaration], was a resolution aiming to further “strengthen and
elucidate”?? seven principles set out in the Charter that were identified as
central to the realization of the purposes of the United Nations Charter.
By now, the Declaration has been accepted in the here relevant parts as
customary international law, and authoritative interpretation of the UN
Charter.??

Despite its ambitious and fundamental program, the Friendly Relations
Declaration remains silent on interstate assistance — a striking contrast to
other comparable “abstract” declarations. The Declaration only refers to the
support of non-State actors, such as armed bands and irregular forces.??* As
the following section seeks to show, this silence has been also characteristic
for the nine-year drafting process. In the debates on ‘the principle that
States shall refrain in their international relations from the threat and use of
force’,2%5 States neglected the topic of interstate assistance.

But it is submitted that the Friendly Relations Declaration does not
serve as evidence that interstate assistance is unregulated. Nor is it without
relevance for the legal regime governing interstate assistance. Accordingly,
while the Declaration does not affirm the existence of an independent
general prohibition of assistance, it does not exclude it either (a, b). Instead,
the Friendly Relations Declaration demonstrates that the prohibition to use
force may cover certain acts of assistance. The debate on support to non-
State actors allows general insights into the conception of the prohibition to
use force that may apply to interstate assistance, too (c).

221 See also A/RES/2625 XXV (24 October 1970), preamble para 1, Annex preamble
para 16.

222 A/5746 (1964), 15 para 18. States were cautious to spell out only the meaning of
Article 2 UNC, and distinguish between lex lata and lex ferenda, 17-18 para 23.

223 Nicaragua, 99 para 188, 101 para 191; Helen Keller, 'Friendly Relations Declaration
(1970)' in Ridiger Wolfrum (ed), Max Planck Encyclopedia of Public International
Law (online edn, 2009) para 3, 36-42. See in detail Jorge E Vinuales, The UN
Friendly Relations Declaration at 50: An Assessment of the Fundamental Principles of
International Law (2020).

224 A/RES/2625 principle 1 para 8 and 9.

225 This was the official title under which States’ discussion ran in the Committee and
the mandate of the Committees to work on A/RES/1815 (XVII) (18 December 1962),
para 1 a, emphasis added. See also Friendly Relations Declaration, Annex, preamble
para 16.
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Moreover, the Friendly Relations Declaration illustrates that assistance
to actions involving threat or use of force, if it does not amount to a “use
of force”, is captured by the principle of non-intervention (d). In contrast,
there has been reluctance to consider assistance as threat of force (e).

a) Assistance in the framework of discussions

When initiating the Declaration, States brainstormed issues to discuss and
to eventually include in a declaration. At this stage, several States expressly
proposed to deal with interstate assistance as well —only to then be silent on
the issue for the remainder of the nine-year debate.

Czechoslovakia submitted a proposal of a declaration to the Sixth Com-
mittee, addressing i.a. the “principle of prohibition of threat or use of
force” and “the principle of collective security”. To specify the former,
Czechoslovakia proposed the following formulation:

“[...] In conformity with the generally recognized rules of international
law, and the Charter of the United Nations in particular, the threat or
use of force against territorial integrity or political independence of any

State, as well as plotting, preparing or unleashing an aggressive war, shall
be prohibited”

On the latter, Czechoslovakia proposed to add the following paragraphs:

“Peace is indivisible. States shall strive to unite their efforts in conformity
with the United Nations Charter with the purpose of maintaining inter-
national peace and security. An armed attack against any State affects the
interest of all others”

“All States shall have the obligation to refrain from giving any assistance
to the aggressor and in accordance with the provision of the Charter shall
participate in collective measures aimed at the removal of any breach of
peace.” 226

This proposal is interesting in two respects. First, Czechoslovakia seemed
to have a broad understanding of “threat and use of force”, including not
only the direct use, but also prior stages leading up to an “aggressive war”.
It distinguished this from the second remarkable aspect: it recognized a
prohibition of assistance to aggressors. This obligation was on the one hand

226 A/C.6/L.505, taken from A/AC.119/L.1 (24 June 1964), 9 para 6.
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self-standing and independent from UN action, but on the other hand, as
“consequence” of a violation, it was closely connected to collective action.

Mexico’s approach appeared narrower than the Czechoslovakian propos-
al. Mexico concluded that a “comparative analysis of principles concerning
international law” allowed to deduce agreement on:

“The obligation to refrain from assisting a State against which the United
Nations had taken preventive or enforcement measures (Article 2, para. 5
of the Charter, article 10 of the Commission's draft).”?2”

While Mexico repeated the narrow Article 2(5) UNC requiring non-
assistance in case of UN action, its citation to Article 10 Draft Declaration
on Rights and Duties of States, in view of the above, seemed to allow for a
more comprehensive prohibition.

Guatemala conceptualized the obligation independent of any considera-
tions of the lawfulness of the assisted act, or of the consequences of unlaw-
ful conduct or collective security, but rather as a self-standing obligation. It

“hoped that there might be added to the declaration [...] the obligation
not to support or direct international parties or groups, either directly or
indirectly and the banning of their use for purposes of intervention in
the internal politics of other countries [...]."?28

The USSR stated in the Sixth Committee in 1963:

“Under the United Nations Charter, it was the duty of States not to give
assistance to aggressors and to participate in collective measures for the
maintenance of international peace and security. In an interdependent
world in which aggression against one State might lead to a world war,
all States had an obligation to take steps to avoid a threat to international
peace??

The Soviet interpretation of the Charter was notable as it drew a connec-
tion to the high risk of escalation associated with interstate assistance. This
rationale might have indicated a broad and comprehensive understanding
of the prohibition. At the same time, it could also have a limiting effect, set-
ting the bar high for assistance to be prohibited. In any event, the statement
suggests that for the USSR the prohibition was an independent obligation

227 A/C.6/SR.758 (13 November 1962) para 32.
228 A/C.6/SR.756 (9 November 1962) para 35, emphasis added.
229 A/C.6/SR.802 (29 October 1963), 110-111, para 26.
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as part of the “principle of non-aggression” under the UN Charter, distinct
from, although still closely connected to, obligations under the collective
security regime.?3°

Last but not least, the UN Secretary General prepared a “systematic
summary of comments, statements, proposals and suggestions of member
states” to assist the first Special Committee put in place in 1964. Therein, he
dedicated a sub-section on the “principle of non-use of force” to interstate
assistance. He referred to the Mexican and the Soviet statement. Notably,
the Secretary General allowed himself a slight, but not unimportant inter-
pretative room. In his systematization, he omitted any reference to collect-
ive security, thereby understanding the statements in a broad(er) manner to
refer to a general and separate “prohibition of assistance to States resorting
illegally force”?3! At the same time, he constructed the prohibition accessory
also with respect to the illegality of the assisted act.

b) Assistance and the negotiations

These statements and proposals neither met a direct response (affirmative
or disapproving) with States during the debates, nor did they find their
way into the final declaration. Interstate assistance was not discussed, but
for the related case of non-recognition of territorial acquisitions resulting
from the threat or use of force. This is all the more striking as the Friendly
Relations Declaration from the outset and in retrospect was meant and
endeavored, as the Kenyan delegate put it, “to give flesh and blood” to the
main principle of the threat and use of force.?3?

The omission of a specific rule on interstate assistance from the declar-
ation may not be understood to exclude the existence of such a rule,
however. From the outset, States agreed that the declaration was not to
be exhaustive. States were well aware that drafting the Friendly Relations
Declaration was a complex task, which required compromise. In view of
the fact that the final stretch of the negotiations was undertaken under time

230 Ibid 110-111, para 25-26.

231 A/AC.119/L.1 (24 June 1964) 39-40 para 94-95.

232 A/AC.125/SR.22 (25 July 1966), 4; see also India who considered it to be “more than
a mere reiteration of the provisions of the Charter”, as it seeks to “take account of
the evolution that had occurred in international law during the past twenty years
both in the practice of States [...] and of the provisions of various bilateral treaties
and certain declarations” A/AC.119/SR.3 (31 August 1964), 8.
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pressure to finish by the UN’s 25% anniversary, States affirmed the incom-
pleteness of the declaration.??® States widely noted that the Declaration did
not include many issues that not only did not meet with disagreement but
even might have found consensus.?** In particular, States emphasized that
the mere fact that a provision was missing, did not mean that the rule did
not exist. For example, most to the point, Italy stressed that

“any principle of general international law and/or of Charter law not
embodied in the declaration was not, as a consequence, any less part
of international law. More precisely, it was no less fundamental than
the principles actually embodied in the declaration. In other words,
even if something was overlooked by the Commission in drafting the
declaration, it was still alive” “That understanding [...] not only applied
to the whole formulation of each of the principles, but also within each
principle to any subparagraphs of the formulation. It applied in particu-
lar to the elements missing from the formulation of the prohibition on

the threat or use of force and of the principle of peaceful settlement.”?3

In that light, it is interesting to see the topic of interstate assistance resurfa-
cing only at dusk of the nine-year debate marked by silence on that matter.
Most expressly, Belgium held that the Friendly Relations Declaration, “like
article 10 of the draft Declaration on Rights and Duties of States, could have
stipulated that every State had the duty to refrain from giving assistance to
any State which was guilty of unlawful use of force, or against which the
United Nations was taking preventive or enforcement action.”?3¢
Unfortunately, the records are silent on the reasons why States did not
consider interstate assistance specifically. Besides the pragmatic reason of
limited capacities, the debates also give the impression that States rated
other issues more pressing. Reappearing concerns with respect to the use of
force were the danger of nuclear weapons, subversive activities, (military)
assistance and decolonization, or territorial questions (acquisition and in-
ternational demarcation lines). In view of the political situation in the era of
cold war interstate assistance was not on the top of States’ agenda. In light

233 See UNGA debates, and Sixth Committee [C.6] debates in 1970.

234 For example, the Group of African States: A/PV.1860 para 59: “Many elements
have unfortunately been omitted from the draft, despite the fact that there was no
disagreement about them, from the point of view either of substance or of their
juridical validity”

235 A/AC.125/SR.114 (1 May 1970), 46.

236 A/C.6/1182 para 67.
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of the predominant position of the two antagonists, the clear alignment
of the world in two camps, and (mostly) partisan adherence to the camp
strategy in combination with the still weak and dependent third world
States just in the verge of enjoying their independence,?” rules treating
interstate assistance was not at the center of interest. Quite the contrary,
strict and elaborate rules, or even a transparent discussion on interstate as-
sistance might have been seen to impede military potential. In this respect,
discussions about and rules on interstate assistance might have met similar
reluctance of States to agree as rules on absolute disarmament.?3

A brief interlude between the USSR and the USA in the 1967-debate
points in a similar direction. The six-day war in 1967 was not without
impact on the debates on the Friendly Relations Declaration,?** and would
have given sufficient reason to States to address interstate assistance. In fact,
the six-day war had prompted in particular Arab States to protest against
Anglo-American support to, incitement and encouragement of Israel.240
The USSR then brought the topic of inter-state assistance to the negotiating
table. It attempted to translate the protest voiced in the Security Council
to a prohibition of such “assistance” within the context of the Friendly
Relations Declaration:

“incitement to aggression by others must be condemned as demonstrated
by recent events in the Middle East. It was imperative to devise a prin-
ciple concerning responsibility for such incitement since States were
taking advantage of its absence?4!

And still, this did not spark a legal discussion on interstate assistance. The
US responded merely on the basis of facts. It did not reject but ignored the
legal claims.?*? Other States likewise did not pick up the recent events to

237 Illustrative are the debates about the right to remove foreign troops and military
bases. See on this Venkateshwara Subramaniam Mani, Basic Principles of Modern
International Law. A Study of the United Nations Debates on the Principles of Inter-
national Law concerning Friendly Relations and Co-operation among States (1993)
148-149.

238 See the result in the Friendly Relations Declaration which was far from what some
States were calling for in light of nuclear danger: A/RES/2625, I para 11: “All States
shall pursue in good faith negotiations for the early conclusion of a universal treaty
on general and complete disarmament under effective control [...]”

239 See e.g. the references to the war in A/AC.125/SR.64-66.

240 S/PV.1348, para 110 (Iraq), para 210 (Syria).

241 A/AC.125/SR.65,11.

242 1Ibid 15.
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engage in a discussion of legal principle. Rather they preferred to remain
within the realm of the pre-agreed agenda. This is further supported by
a general discussion regarding the degree to which legal principles should
factor in recent events. Some States argued that the “realities of life” must be
taken into account,?*? and that the discussions should not take place within
an “ivory tower”.2#* Others sought to “de-politicize” the discussions, and
hence exclude discussions of specific instances.

Accordingly, the silence on interstate assistance appears to have been
driven more by politics rather than by legal considerations.

c) Assistance and the prohibition to use force

Despite the sparse direct reference to interstate assistance, the Friendly
Relations Declaration nonetheless allows some conclusions on interstate
assistance. Most notably, the declaration generally suggests that assistance,
under specific circumstances, may constitute a ‘use’ of force (1) as opposed
to than ‘force’ itself (2).

(1) The debate on assistance to non-State actors

It is of course true that the Friendly Relations Declaration does not say so
with respect to interstate assistance. Paragraphs 8 and 9 of the Declaration,
both fleshing out the principle of non-use of force, hold that

“Every State has the duty to refrain from organizing or encouraging the
organization of irregular forces or armed bands including mercenaries,
for incursion into the territory of another State”

“Every State has the duty to refrain from organizing, instigating, assisting
or participating in acts of civil strife or terrorist acts in another State or
acquiescing in organized activities within its territory directed towards
the commission of such acts, when the acts referred to in the present
paragraph involve a threat or use of force.”

Those two sub-rules address support typically provided to non-State actors,
in the Declaration’s terminology: “irregular forces or armed bands in-
cluding mercenaries” or “acts of civil strife or terrorist acts”

243 E.g. A/AC.125/SR.64, 6 (Algeria).
244 E.g. A/AC.125/SR.65,9 (USSR).
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But the discussions show that with respect to States providing assistance
to other actors using force, the Friendly Relations Declaration was a prelim-
inary universal culmination of a trend in State practice that can be traced
at least back to the inception of the prohibition of the use of force.?*
As such, the declaration also reveals States’ general understanding of the
conception of the prohibition to use force in relation to assistance (c) that is
not necessarily limited to non-State actors only (b).

(a) Application to States?

States neither defined “irregular forces or armed bands” nor specified who
they viewed to be responsible for “acts of civil strife or terrorist acts”.
The terms “irregular forces” and “armed bands” are used in context and
delineation from the typical scenario of States using force: via their own
regular naval, military, or air forces.?*® Accordingly, the terminology refers
to military groups that are not part of a regular army organization, and
are not under control of the State.?*” Technically, this could also embrace
armed forces of other States.

And yet, those terms are not those typically used to describe the milit-
ary forces of a foreign State. They are more commonly used to refer to
non-State actors. Similarly, although it is not specified in whose “acts of
civil strife or terrorist acts” a State is participating, these acts are typically
carried out by non-State actors, not foreign States.?*8 States were primarily
occupied with these scenarios of assistance to non-State actor violence. In
the debates States referred to incidents of State support for non-State actors,
such as in Congo?*® or Southeast Asia.?>°

The reference to “irregular forces” and “armed bands” reflects the agreed
understanding that not every individual who joins a fight against a foreign

245 Recall Chapter 2.

246 See e.g. the proposals of UK, A/AC.119/L.8, para 2 reprinted in A/5746 (1964) para
29, or of Ghana, India, Yugoslavia, A/AC.119/L.15 para 2 reprinted in A/5746 para 31.

247 See on the factor “control” UK: A/AC.119/L.8, Commentary para 2, reprinted in
A/5746 (1964) para 29.

248 Then they would be called foreign intervention rather than “acts of civil strife”.
“Terrorist act” is however more neutral. And time and again, States accuse each
other of “terrorist acts”. See e.g. Israel alleging that Iran is engaged in terrorist acts
when attempting to launch “killer drones”. $/2019/688 (27 August 2019).

249 E.g. A/AC.119/SR.16, 11 (UK); A/AC.125/SR.71, 5 (Czechoslovakia).

250 E.g.A/8018 (1970) para 201
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State or government and whom a State has failed to prevent from joining
is considered a violation of Article 2(4) UNC. States debated whether
the “isolated participation of insular volunteers” amounted to a violation.
Notably, with reference to the law of neutrality, in particular the US and the
USSR stressed that individuals joining was in accordance with international
law.2>! Only a “dispatch of volunteers” on a large scale might amount to
a violation.?® It may be against this background that the reference to
“volunteers” was omitted in the final declaration.?>

What is more, it is notable that States, unlike in other discussions
and practice,?>* generally refrained from drawing parallels to assistance to
States. The exception was Guatemala which expressed the hope “that there
might be added to the declaration [...] the obligation not to support or
direct international parties or groups, either directly or indirectly, and the
banning of their use for purposes of intervention in the internal politics of
other countries [...]”2%>

While the Guatemalan statement was the only one arguably also extend-
ing the obligation to States, it is interesting to note that States were also
careful not to commit themselves to a position that was too stringent and
limited when agreeing on “irregular forces”. Ultimately, the declaration
was accepted only on the understanding that “the term ‘irregular forces’ in-
cludes other similar forces not expressly mentioned in said point.”>>¢ In the
debates, Canada described them as “forces similar in type” to those men-
tioned.2”” France referred to “all categories of irregular forces irrespective
of their composition, and no circumstances could limit the scope of it’s

251 A/AC.I119/SR.14, 9 (USSR); A/AC.119/SR.3,12-13 (USA).

252 A/AC.119/SR.3, 12-13. See also Argentina which also only referred to “irregular forces
or armed bands leaving a State to operate in another State”, A/AC.119/SR.3, 11. See
also UK, A/AC.119/SR.16, 11, and Australia, A/AC.119/SR.17, 11, stating that States
could not organize volunteer forces and send them to another State, and that the
law has changed since the 19% century. The UK in its statement even expressly stated
that its proposal “spoke only of the use by a Government of irregular or volunteer
forces.” Thereby, they seem to acknowledge that isolated participation by insular
volunteers is not covered.

253 It had been accepted in the 1964 consensus A/5746 (1964), 51 para 2(b).

254 See below I1.A.3 and ILB.

255 A/C.6/SR.756 para 35, emphasis added.

256 A/8018 (1970) para 86. See also comments by France (para 147), Canada (para
171), India (para 214), New Zealand A/C.6/1181 para 7. For an earlier but similar
comment see Italy A/AC.125/SR.89, 82 (irregular forces, armed bands and the like),
emphasis added.

257 A/8018 (1970) para 171.
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application”?® This still suggests that for the specific rules, States were
mostly concerned with non-State actors. It however also indicates that
States were aware that the problem of “indirect use of force” was not limit
exclusively to those non-State actors mentioned and scenarios discussed.
It points more towards a principled understanding: States seemed to gener-
ally establish that the prohibition to use force does not only involve direct
use of force by forces under the government’s control, but that it may also
extend to indirect use of force.

In fact, States consulted this very idea to justify the inclusion of the two
paragraphs.

The UK provided the most elaborate reasoning. Introducing its draft
proposal to the Special Committee of 1964, it drew a line between “irregular
or volunteer forces” under Government control and “the case where the
threat and use of force results from the connivance and collusion by the
authorities of a State”.?>® It then continued that for the latter, “the prin-
ciple imputing responsibility [for a violation of Article 2(4) UNC] to any
State which organizes or encourages such activities is clearly established,
although, in particular cases, it may not always be easy to determine the
true facts of the situation”?° The UK later explained, in response to the
USSR’s critique that “international law considered the participation of vo-
lunteers lawful” that “the point was that a Government or a state was not
permitted to evade the prohibition of the threat or use of force by the
transparent device of organizing irregular or volunteer forces to participate
in armed ventures outside its own territory and with that point he was
sure the USSR representative would agree”?®! Notably, the UK stressed the
principled approach it was taking to that problem of assistance to non-State
actors; it viewed the question of the exact circumstances as only secondary.

The Canadian representative argued in a similar manner. He held that it
would be “unreasonable to condemn [...] direct and overt force while not
making an attempt to outlaw subversion, infiltration by trained guerrillas,
and the supply of arms to insurrectionary forces, practices which were the
cause of dangerous tension in many parts of the world.”262

258 1bid para 147.

259 Note that the passive construction, focusing on the result (threat and use of force)
rather than the responsible actor.

260 A/5746 (1964) para 29 Commentary para 3 and 4.

261 A/AC.119/SR.16, 11.

262 A/AC.119/SR.6, 9. See also: A/C.6/SR.878, 223 para 15 (Malaysia): “That was a
situation which must be faced firmly, or else States which were enemies of peace
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Various States likewise identified the fact that States increasingly resorted
to those forms of “indirect” use of force as a recent development that had
not been sufficiently addressed in San Francisco. They argued that the
prohibition to use force would not serve its purpose if it did not cover this
recent tendency.263

But not all States immediately and unequivocally agreed that (any form
of) assistance fell under the prohibition to use force. Initially, primarily
Western and American States were soliciting for the extension of such
a rule?* In particular, States were concerned that the recognition of
these rules would impede the possibility to provide military support to
peoples fighting for self-determination.?®> Also, the potential connection
with a right to self-defense prompted critique, in particular without an
appropriate system of verification.?6¢ These concerns related however to the
implementation, the design, and application for the specific case, and the
consequences, not the principle as such. In fact, all States agreed that not
only the classic view of interstate attacks by direct use of force committed
by forces under the control of the State were covered by Article 2(4) UNC.
States from all political and ideological spectrums agreed that indirect use

would be able to continue to commit what amounted in fact to an aggression,
without incurring the consequences of their acts”

263 See for such claims A/AC.125/SR.86, 39 (Nigeria), A/AC.125/SR.63, 3 (India);
C.6/SR.820 para 24 (Cuba). See also A/6799 (1967) para 48. Arguing that the
prohibition would otherwise not serve its purpose: A/AC.119/SR.3, 11 (Argentina);
A/AC.125/SR.25, 18-19 (UK); A/AC.119/SR.3, 13 (USA). Referring to it as most
common form: A/C.6/SR.808, 147 (USA); A/C.6/SR.878, 223 para 15 (Malaysia),
Venezuela A/AC.119/SR.32, 16, A/AC.119/SR.30, 12 (Mexico); A/AC.125/SR.25 para
44, 46 (UK); A/8018 (1970) para 201 (Australia).

264 The proposals which included this principle were: A/AC.119/L.8 para 3 and 4 (UK,
1964); A/AC.125/L.22 para 2(b) and (c) (Australia, Canada, UK and USA, 1966);
A/AC.125/L.44, para 2(b) and (c) (UK); A/AC.125/L.49/Rev.], para 2(b) and (c)
(Argentina, Chile, Guatemala, Mexico, Venezuela). Moreover, it is interesting to
see that after the (not adopted) consensus draft in 1964, the Czechoslovakian draft
submitted in 1966 omitted reference to indirect force again. This led to surprised
reaction in the debates, A/AC.125/SR.18-26, (e.g. USA SR.26 para 8). See also the
USA noting the “growing support”, A/AC.125/SR.84, 20.

265 Mani, Basic Principles, 22, 33. A/AC.125/SR.25 para 24 (United Arab Republic);
A/8018 (1970), 106 (Syria); A/8018, 101, A/AC.125/SR.65, 17 (Kenya); A/AC.119/
SR.14 para 11 (USSR).

266 See Mexico which felt urged to stress that indirect use of force would not constitute
an armed attack. A/AC.125/SR.66, 6; see also Latin American States (Argentina,
Chile, Guatemala, Mexico, Venezuela) in the 1967-proposal, A/AC.125/L.49/Rev.1
para 2(b); United Arab Republic, A/AC.125/SR.25 para 23, A/8018 (1970), 117.
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of force is at least as dangerous as direct force, and that it should be prohib-
ited henceforth. Even those States initially reluctant stressed the danger of
the recent trend in international practice of “indirect aggression/indirect
use of force”

In brief, the rules under the Friendly Relations Declaration apply only
to non-State actors. But they are reflective of a more general problem,
not excluding a similar application to structurally similar actors, including
States, also.26

(b) Structural elements of the prohibition of indirect use of force

On this understanding that force can be used not only through one’s own
forces,?8 States addressed the necessary forms of involvement in assisted
actors” activities. Obviously, the discussions and the final declaration were
concerned with the specific situation of non-State actor violence only. The
specifics in this respect are not of interest here. Instead, the debates are en-
lightening as they reveal three aspects of the general conception of “indirect
use of force” that claim validity irrespective of through which actor the State
is ‘using force’ 2

First, the Friendly Relations Declarations identified as necessary and
most basic condition that there is an (assisted) act directed against a tar-
geted State. Mere assistance on its own without action may neither amount
to a “use of force” nor to an act of “intervention”.

The wording of paragraph 8 may leave room for argument that the
assisted acts need not necessarily in fact take place, as they refer to a “duty
to refrain from organizing [...] armed bands, for incursion.” States acted
however on the assumption that the assisted act must occur. Accordingly,
paragraph 9 requires that the “acts [...] involve a threat or use of force” The

267 See also Olivier Corten, 'La complicité dans le droit de la responsabilité interna-
tionale: un concept inutile?, 58 AFDI (2012) 62 who however does not separate
between indirect use of force and participation.

268 This indicates also the common reference that any intervention is prohibited
whether “direct or indirect”. See e.g. A/C.6/809 para 7 (Indonesia); A/C.6/812 para
10 (Syria); A/C.6/SR.815 para 33 (Ghana).

269 This in particular so as States took a principled approach towards that matter. States
stressed the importance and clarification of the principle as such. See for example
Argentina which “considered it essential for indirect methods of force to be included
in the concept of force” A/AC.125/SR.26 para 18; A/AC.125/SR.86, 35 (USSR);
A/C.6/1180 para 22 (USA); A/C.6/1183 para 25 (Thailand).
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discussions on the definition of an intervention, that was considered the lex
generalis to the prohibition to use force, also convey this understanding.?”?
The inevitable fact that States’ actions affected other States was not prohib-
ited.?”! The principle of non-intervention did not prohibit the exercise of
a State’s fundamental freedom of choice in essential matters.?’? Instead,
“any interference or pressure” should be prohibited.?”? But crucially, States
agreed that this presupposed that the act was “directed towards producing
a desired effect on another State”.2”4 Mere bilateral conduct, like assistance,
was not considered to be covered.?’>

When a conduct is directed against another State again always depends
on the specific circumstances. A certain conduct cannot be generally ex-
cluded, as Mexico illustrated: A ban on imports of a certain product as it
is dangerous to public health is as a matter of principle no intervention.
If, however, the ban is applied discriminatorily against one State from the
same ecological zone, it may be considered an intervention.?’® In this light,
in order to qualify as use of force, there must be an assisted action directed
against the target State or other specific circumstances.

At the same time, States made clear that the violating act was the pro-
vision of assistance itself. States did not necessarily seek to establish the
responsibility of the assisted (private) actors through this concept.?””

Second, the assisted act must “involve a threat or use of force”. This
prerequisite was included already in the first draft text formulating con-

270 See for example A/5746 (1964) para 205 (UK), para 207 (USA), para 221; A/
AC.119/SR.30, 7 (Mexico); A/6230 (1966) para 302. See also A/8018 (1970) para
201 and A/C.6/1178 para 37 (Australia); A/C.6/1179 (Finland) who stressed the
importance of the clarification as a principle, but was not so much concerned with
the specificities of the forms.

271 A/C.6/SR.825 para 8 et seq (USA); A/AC.119/L.8 Commentary, para 3 (UK);
A/AC.119/SR.30, 8 (Mexico).

272 A/AC.119/SR.30, 14-15 (Netherlands). See also Mani, Basic Principles, 61-62.

273 1Ibid 75 quoting the proposals.

274 1bid 67. There was a variety of opinions how this “direction against someone” was
to be determined. See e.g. France: “abnormal or improper pressure exercised by one
State on another State in order to force it”; Thailand: “all activities — even those not
involving armed force — which were calculated to impair the authority of the legal
government of another State” A/C.1/SR.1398, 265; Ghana: “dictatorial exercise of
influence”, A/AC.119/SR.29, 6.

275 A/6799 (1967) para 353.

276 A/C.6/SR.886,278; Mani, Basic Principles, 76.

277 A/AC.119/SR.29, 6 (Ghana). See also A/AC.125/SR.26 para 31 (Australia); indirectly
A/AC.125/SR.25 para 44 (UK).
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sensus,?’® and was retained in the final version.?”? Accordingly, all examples
that were viewed to fall under the principle of non-use of force included
activities involving the use of force, i.e. the activity would amount to a use
of force if committed by the assisting State itself.

States considered the prerequisite key to delineate conduct falling under
the prohibition to use force from conduct covered by the prohibition of
intervention.?8" This requirement explains itself against the background of
the protracted debate on the meaning of force. A central point of conten-
tion throughout the debates was the scope and meaning of “force”. Some
understood “force” to only embrace “armed force”. Others interpreted it
in a broader manner to include other forms, such as economic force,
t00.28! Despite elaborate and extensive arguments, neither interpretation
found approval among all States. Yet, as a compromise, there was (at least
in principle) agreement that the principle of non-intervention may also
cover forms of coercion not involving (armed) force. States agreed that the
principle of non-intervention was broader as it covers coercion even if not
amounting to force.?8? Views initially advanced that intervention equals the
use of force did not prevail.?8* Accordingly, the principle of non-interven-

278 A/5746 (1964), 51. The draft consensus text was not adopted as the US rejected
it. Later, the US however accepted the text, A/6230 (1966) para 47. See on the
discussions of the status of this paper: A/6230 para 45-52.

279 A/RES/2625 Principle I, para 9, but not para 8.

280 See the for example the 1968 Drafting Committee’s Report A/7326 (1968) para 111,
40-41, where some States agreed to the inclusion only if this factor was explicitly
added. See also A/7619 (1969), 39 para 117. See also for proposals submitted and
statements on that matter: A/6230 (1966) para 27 (UK et al proposal); A/6230 para
29 (Netherland and Italy proposal); A/6799 (1967) para 48 and 61; A/7326 (1968)
para 47, and drafting committee during that debate; A/7326 para 116 (Mexico);
A/C.6/SR.878, 223 para 15 (Malaysia); A/AC.125/SR.66, 19 (Argentina); A/AC.125/
SR.71, 6 (Czechoslovakia).

281 For a summary of the debates see A/5746 (1964) para 47-63, A/6230 (1966), para
65-76.

282 See for this rationale also A/5746 (1964) para 251; A/AC.119/SR.30, 7 (Mexico),
A/AC.125/SR.26 para 36 (Yugoslavia); A/AC.125/SR.26 para 53 (Netherlands);
A/AC.125/SR.86, 43 (Sweden); A/AC.125/SR.64, 6-7 (UK); A/AC.125/SR.66, 15-16
(Canada). Everything involving force should be covered by the prohibition to
use force, see Australia A/AC.119/SR.32, 12-13, Czechoslovakia A/AC.119/SR.32, 29;
A/6230 (1966) para 302-303.

283 See the US which argued initially for a narrow interpretation of a principle of
non-intervention, not going beyond Article 2(4) UNC itself. A/5746 (1964), 142
para 219: A/AC.119/SR.29, 8-12, A/AC.119/SR.32, 25-27. See also A/6230 (1966) para
302-303.
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tion covers both, forcible and non-forcible action. The prohibition to use
force covers only “force” — whatever this meant.

In this light, it is interesting to see that with respect to assistance to
non-State actors, there was some controversy about whether to include this
in the prohibition of the use of force or the principle of non-intervention.?$*
Eventually, States agreed that both, the principle of non-intervention and
the prohibition to use force, embraced assistance to non-State actors en-
gaged in subversive acts.?> And eventually, States agreed that to fall under
the prohibition to use force, the assisted act must involve the threat or use
of force. Thereby, States made clear that — without solving their dispute on
the meaning of force - the threshold of the prohibition to use force is in
any event not lowered. At the same time, they ensured that it was still a
comprehensive prohibition.

Notably, however, this was only a necessary condition to fall within the
principle of non-use of force.

For example, the 1964-consensus was found only on the understanding
that “the acts mentioned in the two sub-paragraphs [i.e., those prohibit-
ing assistance to non-State actors] are pre-eminently acts of intervention
although under certain circumstances they could become acts involving the
threat or use of force’?8 Likewise, the UK stated that the classification
as intervention or use of force depended on the circumstances.?®” For
example, with respect to volunteers, the USA and USSR voiced concern
that even if individuals joined armed fights against a State, States did not
have an obligation unless it applied on a large scale.?¥ Australia referring to
the example discussed of British Lord Byron joining Greek independence
fighters in 1824, stated that this may not have been a violation of interna-
tional law in 1824, but this in itself was not enough to say that it was allowed

284 A/AC.125/SR.65, 13-14 (Yugoslavia). A/6799 (1967) para 49, see also report of the
working group, 61. A/7326 (1968) para 114 (USA). Already in 1964, States included
these forms in their proposals: see e.g. A/5746 (1964) para 204 (Yugoslavia); A/5746
(1964) para 208 (Mexico); A/5746 (1964) para 209 (Ghana, India, Yugoslavia).

285 Statements in reports: A/6799 (1967) para 50; A/7326 (1968) para 47; A/7326,
40 para 111. Statements by States: A/AC.125/SR.86, 42 (Sweden); A/AC.119/SR.32,
18, A/AC.125/SR.86, 38 (UK); A/AC.125/SR.87, 54 (France); A/AC.125/SR.89, 89
(Canada); A/AC.125/SR.71, 6 (Czechoslovakia).

286 A/5746 (1964), 51, emphasis added.

287 A/7326 (1968) para 119. See also Mexico also speaking on behalf of the delegations
of Guatemala, Argentina, Chile, and Venezuela A/7326 para 116 “certain circum-
stances.”

288 A/AC.119/SR.3,13; A/AC.119/SR.14, 9.
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today.?® In the 1967 debate, the argument for not limiting the prohibition
of assistance to the principle of non-intervention was that the assisted acts
“could be, and in fact often were, accompanied by the use of force”.?°° This
was also reflected in the final version: the duty of non-intervention includes
“finance[ing]” and “tolerate[ing]” as sufficient State conduct - conduct that
is not included in the principle of non-use of force.?! Accordingly, this
implies that if the assisted act does not “involve a threat or use of force” it
may not amount to a “use of force” If the assisted act does “involve a threat
or use of force”, this, however, does not mean that any assistance amounts
to a use of force. Rather, it depends on the circumstances.

This is linked to the third remarkable aspect: what kind of involvement is
necessary that an assisting State can be considered to “use” the assisted
force? States argued based on two presumptions: first, that there is a
conduct amounting to use of force. Second, and importantly, States were
primarily preoccupied with situations in which they do not exercise control
over the assisted actor. States wished to expressly clarify that the prohibition
also extends to other forms of involvement short of control in activities by
those non-State actors.

As a result, States dedicated two paragraphs to the problem: one dealing
with the organization and encouragement of the organization of irregular
forces and armed bands for incursion; the other addressing the involve-
ment in civil strife or terrorist acts.

289 A/AC.119/SR.17, 11. See also A/AC.119/SR.16, 11 (UK).

290 A/6799 (1967) para 50, emphasis added.

291 But this needs to be taken with caution. The Netherlands flagged that “the draft
declaration, despite its title, could not be interpreted as a carefully drafted legal
document would be interpreted. The method of work adopted by the Committee,
according to which the wording of principles or parts of principles had been
negotiated at different sessions and between different groups of members had in-
evitably led to overlapping, inconsistencies in wording, lacunae and redundancies.
No opportunities had as yet been given to review the draft declaration as a whole
from a legal point of view, and it did not seem likely that such a review could be
seriously undertaken. Consequently, legal consequences could not be attached to
the fact that the same notions had often been expressed in the draft declaration in
different wordings and that clauses which, once incorporated in one principle or
part of a principle, should, in logic and law, also be inserted in another principle
or part of a principle, had not been so inserted. In particular, any argumentation a
contrario - already in any case a dubious process of reasoning in the interpretation
of international legal documents - would be inadmissible in respect of the terms of
the present draft declaration” A/8018 (1970), 95 para 164.
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Different forms of involvement were agreed on for those two paragraphs.
Yet, the difference between those paragraphs should not be overstated.
First, it needs to be borne in mind that States, when agreeing on paragraphs
8 and 9, noted that the alternatives were not easily differentiable.?> Second,
during the discussions and the drafting process, both paragraphs were
treated as a unit, seen more as an important clarification of the principle
that the prohibition to use force also extends to indirect uses than as an
elaborate and comprehensive analysis of which forms are covered.?>> For
example, the USA, seconded by Italy, stated:2%*

“The provision against instigating civil strife and terrorist acts was im-
portant. It should be made clear that the word “encouraging” in the
agreed statement on armed bands should also be taken to cover organiz-
ation, instigation, assistance and participation which were the actions
referred to in the statement on civil strife and terrorist acts, and that
acquiescence in the organization by alien sources of armed bands on na-
tional territory could be as much a violation of national responsibilities
as acquiescence in civil strife and terrorist acts perpetrated by foreigners
on and from the territory of the State.”2

The same was true vice versa with respect to the requirement that acts need
to involve a threat or use of force.

To get a sense of what States deemed sufficient for an “indirect use
of force”, it is more interesting to see what forms of involvement were re-
quired. Of interest here is however not the specific application to non-State
actors. Many different standards were discussed, ranging from covering
the provision of military supplies, arms, and training to fomenting and
provoking civil strife, as well as the tolerance or non-prevention of such
acts.?% In light of the variety of potential measures, States agreed not to
opt for a definitive list of actions but to define them in general terms.?%”
In any event, these conclusions should be treated with due care: virtually

292 E.g. A/7618 para 127 (Syria). In general: A/AC.125/SR.72, 9 (Mexico).

293 For example, with respect to the fact that the assisted acts need to involve a “threat
or use of force”

294 See for example Italy which voiced its understanding that encouragement encom-
passes acquiescence as well, A/7618 para 128, A/AC.125/SR.109, A/AC.125/SR.114,
43.

295 A/7619 (1969) para 119.

296 For an overview on the views see A/5746 (1964), 62.

297 See A/5746 (1964) para 29 (UK).
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all States agreed that the drafting was by no means perfect and necessarily
representative of what States meant.?®® In particular, States warned against
drawing systematic conclusions?®® and taking the wording too literally.30
Accordingly, States emphasized that the debates were key to understand the
declaration’s key messages.3!

Nonetheless, the Friendly Relations Declaration allows to sketch lines
of principle. First, the fact remains that States draw lines between the
alternatives.3%? States voiced concern about the exact wording; they distin-
guished between different forms. Second, the ultimate wording on which
States agreed cannot just be disregarded, most notably as States argued
explicitly on a legal level. The text remains the best evidence for States’
consensus. Implicit agreement not reflected in the text is not irrelevant. It is
particularly important for the specificities of the application to the situation
dealt with. It is however not decisive for the general lines. This is all the
more so as, last but not least, through subsequent practice and repetition,
the initially only vague differences have been solidified over time.

Irrespective of the specific details, the Friendly Relations Declaration
displays two general features. First, as a matter of reasoning and methodo-
logy, States inter alia referred to and were inspired by notions of the law
of neutrality in assessing the extent of (im)permissible support.3% Second,
the broad forms of involvement, like “instigating, assisting, participating
or acquiescing in” the non-State actor violence were only prohibited for
“civil strife or terrorist acts in another State”3%* In the case of “incursion
into the territory of another State” involving the use of force, only the more
involved “organization or encourage[ment of ] the organization” suffices.33
On the other hand, “financing” and “toleration” are only deemed sufficient

298 E.g. Cameroon A/PV.1860 para 37; Asian Group A/PV.1860 para 69. See for example
on the shortcomings of the drafting process: A/AC.125/SR.66, 12-13 (Italy).

299 A/8019 97 para 164 (Netherlands). But see also statements that indicated that it was
an “integrated” declaration with “inter-related” principles. For example, A/AC.125/
SR.71, 4, A/PV.1860 para 88 (UK), A/AC.125/SR.72, 4 (USA).

300 For example, Japan reminded the Committee that they are “engaged not in any
academic exercise of theory” A/AC.125/SR.88, 64.

301 E.g. A/PV.1860 para 22, 25, 27 (Japan, as Rapporteur of the Sixth Committee), para
83 (UK).

302 E.g. A/AC.119/SR.16, 16-17 (Venezuela).

303 E.g. A/AC.119/SR.3,13 (USA); A/5746 (1964), 29 para 45.

304 Emphasis added.

305 But see Italy arguing that acquiescence is the same as encouraging, A/7618 para 128,
A/AC.125/SR.109, A/AC.125/SR. 114, 43.
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for a violation of the principle of non-intervention, not the principle of
non-use of force (and this seems to be so despite the fact that the assisted
act involves the threat or use of force). Also, statements like those by the US
and USSR on volunteers point in a similar direction: mere non-prevention
of isolated volunteers does not lead to a use of force; this connection is
too weak and remote; it rather requires a specific involvement and direct
contribution.3%

These distinctions may not be entirely precise for the application in the
specific case, not least against the background of ‘implicit understandings’
voiced by several States. But crucially, they show that States distinguish
between different forms of involvement, and they allow to deduce different
abstract factors.

Generalizing this practice, the Friendly Relations Declaration hence in-
dicates that assistance to acts involving the use of force by non-State actors
may violate different norms: the prohibition to use force and the principle
of non-intervention. An independent norm of non-assistance was not dis-
cussed.

To fall within the realm of the prohibition to use of force, assistance
needs to be direct. States did not alter the Charter’s default rule: to “use
force” States providing assistance must still be a “perpetrator”. They must
be the ones essentially contributing to and shaping the assisted use of force.
The situation States had in mind was, as Cuba aptly put it, that the assisted
actors were “fools of the country without whose arms and training they
would not have been able to attack.”30

To determine when this is the case requires a case-by-case assessment
involving many different factors. Abstractly speaking, relevant factors seem
to include the position and role of the assisted actor, the extent and form
of assistance provided (including the role and knowledge of the assisting
State), the timing, the immediate effect of assistance in the use of force,

306 A/AC.119/SR.3, 12-13 (USA); A/AC.119/SR.14, 9 (USSR). See also A/AC.119/SR.29,
6-7 (Ghana).

307 A/C.6/SR.820 para 24 (Cuba), emphasis added. See also UK that described “terror-
ism and armed violence by subversive groups” as “instrument whereby one State
attacked another”, A/AC.125/SR.25 para 24. Argentina referred to a “method of
force”, A/AC.125/SR.26 para 18; Cameroon referred to “armed intervention by
intermediaries” (conceptualizing and defining the problem under the principle of
non-intervention, yet not engaged in a delineation exercise) A/AC.125/SR.73, 15.
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the (seriousness of the) consequences and effects of assistance,3*® and the
importance, decisiveness, and relevance of assistance.?

For example, the Friendly Relations Declaration suggests that if the State
directly and immediately contributes to the use of force, the State is viewed
to “use” the other actor’s force. Also, if the assisted group is already within
the territory of the target State and engaged in ongoing civil strife, lesser
forms of involvement are deemed as use of force, as the assistance has
immediate effects. In fact, such attacks from within the State were deemed
particularly dangerous, and problematic, as they are difficult to detect and
prove, and can potentially have highly effective destructive effects. Accord-
ingly, any assistance, even if it was only a minor contribution to such
groups and their activities, had such an immediate and close connection to
the threat or use of force that it was classified as use of force. On the other
hand, if the assisting State engaged in more remote forms of assistance, the
threshold of a “use” was not met. Accordingly, funding itself did not suffice
in contrast to providing weapons.

The Friendly Relations Declaration’s focus on non-State actors further
implies that the application of the principle and other factors depend on
the nature and character of the assisted actor. This means that the specific
application of the Declaration has to be viewed against the typical specific
characteristics of non-State actors: (1) Non-State actors engaged in a use of
force often have only one specific purpose, be it terrorists, or rebel groups
— usually they pursue a specific goal and specific action directed directly
against one particular State. (2) Non-State actors are often (at least when
operating from within the targeted State) very closely connected to the
targeted State. Mexico has distilled this well when stating: “In the world
of today, subversion was perhaps the most common and most dangerous
form of intervention [...]. Their goal was no longer to overthrow a rival or
hostile government, but to change completely the political, economic and
social structure of another State in the name of supposedly ideological prin-
ciples!0 Assistance to rebel groups hence targets a State from within. The
close connection of non-State actors to the State itself goes against the very
core of State sovereignty. (3) Another feature specific to non-State actors,
reoccurring in the debates, is that assistance is often non-transparent and

308 E.g.A/6799 (1967) para 360.
309 A/C.6/SR.820 para 24 (Cuba).
310 A/AC.119/SR.30, 12.
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covert, and difficult to trace, detect and prove.3!! Assistance was a means
that was considered more subtle, disguised, and clandestine, and hence
more dangerous.’? (4) In addition, non-State actors have more limited
possibilities and power in the international arena. For example, compared
to States, non-State actors have a more limited market for weapons and
tools necessary to engage in violence of sufficient intensity to qualify as
a threat or use of force. This meant that certain assistance, like providing
general funding, may be more remote than for States. (5) At the same time,
non-State actors cannot violate the ius contra bellum.*3 This may explain
why States did not require a legality requirement, like for States where they
prohibit assistance only to an aggressor, i.e., a State illegally resorting to
force.

Crucially, the Declaration’s focus on non-State actors has implications
for the specific preconditions and may explain why specific elements such
as knowledge do not feature prominently. For example, the specific one-di-
mensional nature of non-State rebel groups implies that the assisting State
typically has knowledge, or at least can be reasonably expected to have
knowledge about the acts for which the assistance is used. Similarly, as
rebel groups typically sit within the targeted State, the location of the
actor determines the directness of the effect of assistance. Last but not
least, the Friendly Relations Declaration makes clear that those factors are
interconnected, without one factor being fully determinative. This means
that while the nature of the assisted actor will be in many respects already
determinative, other factors are important, too. In fact, the nature of the
assisted actor may suggest how the other factors are shaped. However, it
is crucial to scrutinize those nonetheless independently as well. Not all
non-State actors are alike; the other factors help to create a case-specific
assessment fair to each individual case.

(2) Assistance as ‘force’

States also controversially debated the definition of “force”. At the center
of the debate was the question of whether the prohibition of use of force

311 See for example A/AC.119/SR.16, 11 (UK); A/6799 (1967) para 350; A/AC.125/SR.72,
18 (Kenya).

312 A/6799 (1967) para 48.

313 A/AC.119/SR.29, 6 (Ghana) making clear that the responsibility for the assisting
State does not change this.
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prohibits only armed force or also economic, political, or ideological force.
States did not argue that assistance per se constituted force. This was only
discussed under the distinct question of “indirect use of force”. Still, at
the same time, it is helpful to see that any force discussed needed to be
directed against another actor. States made clear that acts being merely
directed inwards, which might also affect other States, could be considered
as force. 3!

d) Assistance and intervention

Besides the principle of non-use of force, the Friendly Relations Declaration
clarified the principle of non-intervention. The discussions are interesting
for interstate assistance in two respects.

First, the very fact that States recognized the concept of non-intervention
explicitly and universally without any objection, despite the fact that the
principle is not explicitly recognized in the Charter, is remarkable at the
methodological level. The recognition of the principle demonstrated that
States did not conceive the text of the Charter to be exclusively limited to
those principles and rules expressly laid down in the Charter. The Charter
was viewed to also contain “implicit” rules.?> The American text-oriented
argument that the Charter prohibited only interventions that meet the
threshold expressly stipulated in Article 2(4) UNC did not prevail.

Second, the Friendly Relations Declaration suggests that assistance to
acts involving the use of force may fall under the principle of non-interven-
tion as well. In defining the principle, States agreed that “no State shall

314 A/5746 (1964) para 60 (e.g. exchange control).

315 Reports: A/5746 (1964) para 214, 216. See for example statements: A/AC.119/SR.30
4-5, 6 (Mexico): “Principle is implicit in the charter without being stated expressly”;
A/ACI19/SR.25, 7, A/AC.119/SR.31, 11 (Yugoslavia): “principle is implicit in the
Charter”, and in a principled manner: A/C.6/753 98, para 27 (Yugoslavia ) “some
principles are implicit in its very essence”; A/AC.119/SR.26, 7 (Romania); A/AC.119/
SR.28, 11 (USSR) (initially only use of force, now broader), A/AC.119/SR.30, 18-19;
A/AC.119/SR.25, 4-5, A/AC.125/SR.8, 4, A/AC.125/SR.71, 5 (Czechoslovakia); A/
AC.119/SR.20, 16, A/C.6/SR.885, 269 (India); A/AC.125/SR.73, 10 (Canada). But see
A/AC.119/8R.29, 9, 12, A/AC.119/SR.30, 30 (USA), arguing that at least Article 2(4)
only covers armed force, and warning that stretching this concept could lead to
a “dilution of legal standards and depreciation of Charter standards” Ultimately,
the USA however also accepted the principle of non-intervention. Also cautiously:
Sweden A/C.6/SR.886, 275 entertaining “little doubt” that the principle was inher-
ent. See also Mani, Basic Principles, 57.
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organize, assist, foment, finance, incite or tolerate subversive, terrorist or
armed activities directed towards the violent overthrow of the regime of
another State, or interfere in civil strife in another State”

As already discussed, States agreed that assistance to acts that involve
the threat or use of force principally fall under the prohibition to use
force. More remote involvement of the assisting State, or as the Swedish
delegate Blix has put it “far less serious™!¢ action could then be considered
a prohibited intervention. As such, States sought to close loopholes that
Article 2(4) UNC may have eventually left.3'” Accordingly, even though the
Friendly Relations Declaration focused exclusively on assistance provided
to non-State actors, States did not exclude that interstate assistance could
technically fall within the ambit of non-intervention, too.

e) Assistance as a threat of force

States did not ultimately agree on a definition with respect to a threat
of force.38 But during the debates, an interesting exchange relating to assis-
tance and the threat of force evolved.

In defining a “threat of force”, States widely agreed that a threat of
force need not be voiced directly but may also be “deduced from the
circumstances as well as from express words”.*'® On that basis, those States
engaging in the debate appeared to agree that in any event, the threat must
be directed against another actor.

The exact circumstances when this was the case may have been contro-
versial. Among the examples discussed were the presence of an overwhelm-
ing foreign military force at the border, or interruptions of economic rela-
tions or means of communications.3?° Mere interstate assistance was not
mentioned, however, suggesting that assistance is only problematic to the
extent that it is directed against another State.

This impression is also affirmed by the discussions on military bases.3?!
Some States had asserted that the mere existence of military bases

316 A/AC.125/SR.73,12.

317 E.g.A/AC.119/L.1 para 182.

318 See for an overview Mani, Basic Principles, 16-18.

319 A/C.6/SR.305, 125 (UK); See also Chile who considered “justified fear” as decisive
criterion: A/AC.125/SR.25, 10.

320 A/AC.125/SR.19, 7 (Madagascar).

321 A/5746 (1964) para 41; A/6799 (1967) para 435; see e.g. C.6/SR.815 para 33 (Ghana).
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amounted to a threat of force3?? As such claims were formulated impre-
cisely and broadly, it remained unclear who threatened whom with force
by establishing a military base. It seems that those States were primarily
concerned with non-consensual military bases as relics of colonial times.3?3
Accordingly, the threat would be directed against the involuntary host
State, not against third States. The threatening State would be the State
establishing the military base. To the extent that the military base could be
considered a threat against a State other than the host State, this reading
was forcefully rejected. For example, later Judge Schwebel, in an interven-
tion for the USA, held that a threat “hardly” included “a simple increase
in military potential.”®** He added that “at least the threat must be openly
made and communicated by some means to States threatened”. And more
specifically, in reply to arguments advanced which he was not sure whether
to classify as legal or rather political, he held that “the mere existence of
military bases, whether foreign or national, did not represent a threat.”3?

The Friendly Relations Declaration did not lead to absolute clarity on
the issue, in particular as the claims advanced remained imprecise. It can
be noted however in any event that such claims did not receive universal
agreement. To the contrary, they sparked principled objection.

3) The Definition of Aggression (1974)

To define aggression was a long and controversial process, during which
Benjamin Ferencz observed that “[i]t is seemingly [...] easier to commit
aggression than to define it*?6 After long years of discussions, the UNGA
eventually adopted by consensus a Definition of Aggression,*”’ various
paragraphs of which are by now accepted to reflect customary international

322 Seee.g. C.6/SR.815 para 33 (Ghana).

323 A/6230 (1966) para 390; A/6799 (1967) para 435. This is also suggested by the fact
that the issue was discussed in the realm of State sovereignty and the right to remove
military bases if so wished.

324 A/AC.119/SR.3, 14.

325 A/AC.119/SR.3,15 (emphasis added).

326 Benjamin B Ferencz, 'Defining Aggression: Where It Stands and Where It's Going),
66(3) AJIL (1972) 491.

327 A/RES/3314 (XXIX), Definition of Aggression (14 December 1974), Annex.
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law.328 The Definition of Aggression is an important part of the legal frame-
work governing interstate assistance.

a) Nature and purpose of the Definition

The Aggression Definition set out to determine the meaning of ‘aggression’.
As an authoritative statement of the law, so the wish of some States, the
declaration was meant to define and thus contain the broad powers of
the Security Council as set out in Article 39 UNC.3? It is not the place
to discuss whether this ambitious goal was reached.*® But even to the
extent that the resolution might not effectively limit the Security Council’s
great prerogative,3! it adds clarity and guidance on the trigger for Security
Council action.332

The resolution, however, is not limited to defining the Security Council’s
power. By its very nature, the Definition of Aggression also addresses States

328 Nicaragua, 103-104 para 195. Against the fact that the entire Definition has become
customary international law: Carrie McDougall, The Crime of Aggression under the
Rome Statute of the International Criminal Court (2013) 95; Oscar Solera, Defining
the Crime of Aggression (2007) 202; Theodor Meron, 'Defining Aggression for the
International Criminal Court Lead Articles, 25(1) SuffolkTransnatILRev (2001-2002)
9-10. With the Kampala Definition, at least Article 3 is considered to reflect cus-
tomary international law, Tom Ruys, 'The impact of the Kampala definition of
aggression on the law on the use of force, 3(2) JUFIL (2016) 188.

329 See Definition of Aggression, para 4; Annex preamble para 2, Articles 2, 4. As
Bruha explains this was part of a political agenda by new States to affect the power
relationship through influencing the legal landscape by expressing authoritative
statements of general international law. Thomas Bruha, 'The General Assembly’s
Definition of the Act of Aggression' in Claus Kref§ and Stefan Barriga (eds), The
Crime of Aggression: A Commentary (2017) 151; Solera, Crime of Aggression, 50 et
seq; Ahmed M Rifaat, International Aggression. A Study of the Legal Concept: Its
Development and Definition in International Law (1979) 266.

330 Critical Julius Stone, 'Hopes and Loopholes in the 1974 Definition of Aggression,
71(2) AJIL (1977) 224-226; Solera, Crime of Aggression, 201-204. On the internation-
al community’s reception see McDougall, Crime of Aggression, 83-96.

331 It may not effectively limit the Council because (1) the prerogative was expressly
conserved, and (2) the definition is not exhaustive. For States stressing this see
A/7185/Rev.1, 20-21 para 41.

332 For example, Articles 2 and 4 Definition of Aggression; preamble paragraph 5:
“basic principles as guidance”. States stressed this as well: e.g. A/C.6/SR.1472, 46
para 24 (Italy). See also Rifaat, Aggression, 267.
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themselves. Not at least it concerns their conduct.** As such, it further elu-
cidated and refined obligations in international law. In the present context,
the resolution is legally important and relevant for two more concepts:33*
It further defines what conduct States understand to be a use of force.
Moreover, it sheds some light on the question against which actions States
may invoke and exercise their right to self-defense.

First, the Definition of Aggression concretizes what conduct amounts to
a “use of force” Article 1 defines ‘aggression’ in the abstract as “the use of
armed force by a State against the sovereignty, territorial integrity, or polit-
ical independence of another State, or in any other manner inconsistent
with the Charter of the United Nations* It then cites an enumeration
of situations which amount to aggression. Hence, any conduct enumerated
in the Aggression Definition can positively be seen as a use of force prohib-
ited under Article 2(4) UNC.?*¢ What may be ultimately embraced by the
Definition, however, depended on various considerations: political priority
as well as other relevant circumstances.>”

Also, the Definition does not define “use of force” exhaustively.>*® It
merely reflects “the most serious and dangerous form of illegal use of force,”
as the preamble stresses. The concept of aggression is hence open to other
acts even if they are not expressly stipulated. On a related note, one should
be careful to conclude a contrario that what is not entailed in the Definition

333 A/AC.134/SR.112, 18 (Romania); A/AC.134/SR.113, 30-31 (Yugoslavia); A/C.6/
SR.1472, 45 para 10 (Sweden); A/C.6/SR.1480, 88 para 7 (Jamaica). But see for
a narrow reading A/AC.134/SR.113, 39 (UK) “valuable guidance to the Security
Council - no less and no more”, A/C.6/SR.1480, 95 para 68 (USA).

334 See on the relationship between aggression and other concepts: McDougall, Crime
of Aggression, 63-70; Michael Bothe, 'Die Erklarung der Generalversammlung der
Vereinten Nationen uber die Definition der Aggression, 18 GYIL (1975).

335 Article 1 Definition of Aggression.

336 For States stressing this parallel see for example A/2162 (1952), 26 (Netherlands);
A/C.6/SR.1474 (1974), 53 para 2 (Nigeria); A/C.6/SR.1475 (1974), 61 para 11 (Ro-
mania); A/C.6/SR.1478 (1974), 79 para 54 (Sri Lanka); A/C.6/SR.1477 (1974), 70
para 18 (UK).

337 The latter was a formula compromise to overcome the disagreement whether or
not aggressive intent was required. The Six Power Draft required an unlawful pur-
pose, while the Soviet and 13 Power Draft preferred an objective conceptualization.
Benjamin B Ferencz, A Proposed Definition of Aggression: By Compromise and
Consensus, 22(3) ICLQ (1973) 423; Stone, AJIL (1977) 228-229.

338 Article 4 Definition of Aggression.
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is legal.33° The limitation to the use of armed force was agreed upon the un-
derstanding that the controversies whether or not aggression should entail
also forms below (armed) force were not conclusively settled.3*? Moreover,
States aimed to adopt a resolution by consensus.**! This provided States
with a quasi-veto power that heavily influenced the drafting process and the
proposals and that led to omissions and limitations of the Definition.

In relation to the prohibition of the use of force, the Definition of
Aggression has two effects. It defines acts that qualify as aggression, and
thus refines the understanding of prohibition to use force. Through the
consensual stipulation of the rules, it also contributes to the development of
parallel rules of customary international law. In addition to this quasi-legis-
lative function, the Definition of Aggression sets a precedent that provides
structural guidance on the classification of State conduct under the prohib-
ition to use of force that may qualify as aggression.3*? This function is
also reflected in the Definition’s flexible design that incorporates one of
States’ main arguments against an (enumerative) definition of aggression:
that an enumeration was necessarily incomplete and rigid, opening many
loopholes, and thus dangerously providing the pretense of legitimacy for
those acts not captured.’*?

Second, the word of caution on the impact of the Definition is strongly
tied to the second implication of the Aggression Definition: shedding light

339 For example, A/C.6/SR.413 (1954), 87 para 29 (Norway); A/AC.134/SR.112 (1974),
22 (Cyprus); A/AC134/SR.113, 28 (USA); A/C.6/SR.1472 (1974), 44 para 7
(Sweden).

340 For example, other forms of aggression were controversially debated (most
illustratively A/2638 (1953) para 41, 70-78 (economic aggression), 79-82 (ideological
aggression)), but not settled. Thomas Bruha, Die Definition der Aggression: Faktiz-
itdt und Normativitit des UN-Konsensbildungsprozesses der Jahre 1968 bis 1974;
zugleich ein Beitrag zur Strukturanalyse des Volkerrechts (1980) 265.

341 A/8019 (1970) para 16. Bruha, Definition of Aggression, 151, 152-153; Stone, AJIL
(1977) 230-23L.

342 See for example Bruha, Definition of Aggression, 160, 166. The debate to what extent
other acts must be similar in nature and gravity is not relevant for here. (see for this
ibid 166; McDougall, Crime of Aggression, 77. Even if the concept of aggression was
also open to non-comparable forms, it seems more likely that acts comparable to
those mentioned in Article 3 may be consensually classified as aggression.

343 This latter aspect is often not sufficiently reflected in analyses, as well as States
defending themselves against criticism. See for the arguments against a Definition
of Aggression and an enumerative definition in particular, illustrative the debates in
the Sixth Committee in 1954. For a summary see A/2806 (1954) para 11-19. See also
Rifaat, Aggression, 243.
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on the concept of (collective) self-defense.** Throughout the debates, the
right of self-defense was omnipresent.3*> Many States repeatedly drew par-
allels to the right of self-defense, indicating not only when a State may
individually exercise self-defense,>#¢ but also when the international com-
munity may come to the assistance of a State3*” In fact, the looming
exercise of self-defense was for many States a decisive element in drafting
the Definition.3#8 It is also in this context that the Aggression Definition is
widely understood and referred to.>*° Nonetheless, one should be careful
to fully equate aggression with the permission to exercise self-defense.3>0
Throughout the debates, various States were reluctant to go that far.3>! And

344

345

346

347

348

349

350

351
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Some States made this claim expressly: A/AC.134/SR.113 (1974), 25 (France). The
ICJ likewise has used the concept to sketch out the contours of the concept of armed
attack. See Dapo Akande, Antonios Tzanakopoulos, 'The International Court of
Justice and the Concept of Aggression' in Claus Kref8 and Stefan Barriga (eds), The
Crime of Aggression: A Commentary (2016) 219-220. On the conceptual relationship
between aggression and armed attack, the trigger to self-defense, see: McDougall,
Crime of Aggression, 68.

E.g. inter alia A/2638 (1953), 4 para 35 (USSR) “primary importance”; A/3574
(1957), 6 para 39, 15-16 para 119-129; A/7185/Rev.l (1967), 24 para 56-58; A/7620
(1969) para 25. See also Ferencz, AJIL (1972) 501; Bruha, Definition der Aggression,
231

E.g. A/2162 (1952), 16 para 2, 3 (France), 26 (Netherlands); A/2689 (1954), 6-12
(Sweden); A/C.6/SR.410 (1954) para 33, 39 (Netherlands); A/C.6/SR.1475 (1974), 61
para 11 (Romania); A/C.6/SR.1477 (1974), 70 para 18 (UK) “vitally relevant”. See
also Bengt Broms, The Definition of Aggression in the United Nations (1968) 66.

E.g. A/C.6/SR.1482 (1974), 106 para 8 (Burundi) (Facilitation of protection of rights
of the victim).

E.g. A/AC.66/L.8 para 2 (Mexico), reprinted in A/2638 (1953), Annex, 14;
A/AC.134/SR.67-78 (1970), 50 (UAR); A/AC.134/SR.67-78 (1970), 51 (Italy); A/
AC.134/SR.67-78 (1970), 52 (Congo).

Most famously, Nicaragua, 101 para 191, 103-104 para 195; Armed Activities on the
Territory of the Congo (Democratic Republic of the Congo v Uganda), Judgment, IC]J
Rep 2005, 168 [Armed Activities], 222-223, para 146. See in detail on the ICJ Claus
Kref3, 'The International Court of Justice and the "Principle of Non-Use of Force"
in Marc Weller (ed), The Oxford Handbook of the Use of Force in International Law
(2016) 581; Akande, Tzanakopoulos, IC] and Aggression, 221-224.

Bothe, GYIL (1975) 137; Stephen M Schwebel, Aggression, Intervention and Self-De-
fence in Modern International Law), 136 RdC (1972) 455. But see Bengt Broms, 'The
Definition of Aggression, 154 RdC (1978) 346. See for a discussion of views: Akande,
Tzanakopoulos, IC] and Aggression, 216-217.

See e.g. A/C.6/SR.414 (1954), 92 para 28 (New Zealand); A/3574 (1957), 15 para
123, 124; A/AC91/1 (1959), 3-4 para 1, 3-4 (Afghanistan); A/AC.134/SR.105 (1973),
16 (USSR); A/C.6/SR.1477 (1974), 70 para 18 (UK); A/C.6/SR.1480 (1974), 87 para 2
(Jamaica). On Article 3(g) in detail Bruha, Definition der Aggression, 228-239.
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not least, the deliberations were not set out to comprehensively define the
trigger justifying the exercise of self-defense or the term armed attack.3>?
This calls for a nuanced approach, according to which it depends on the
specific form of aggression whether or not self-defense is permissible.3>?

b) The Definition of Aggression and assistance

The Definition of Aggression is a combined definition. Article 1 generally
defines aggression as “the use of armed force by a State against the sover-
eignty, territorial integrity or political independence of another State, or in
any other manner inconsistent with the Charter of the United Nations.
Article 3 then enumerates specific acts that “qualify as an act of aggression.”
Here, the Definition of Aggression becomes relevant for assistance. Article 3
(f) holds that

“[t]he action of a State in allowing its territory, which it has placed at the
disposal of another State, to be used by that other State for perpetrating
an act of aggression against a third State”

may qualify as act of aggression. Article 3 (g) refers to

“[t]he sending by or on behalf of a State of armed bands, groups, irregu-
lars or mercenaries, which carry out acts of armed force against another
State of such gravity as to amount to the acts listed above, or its substan-
tial involvement therein”

Three aspects attract attention. First, the Definition, as a universally accep-
ted document, includes a hitherto unprecedented regulation for interstate
assistance. Second, the reference to assistance is confined to territorial
assistance only. Third, assistance to non-State actors is treated not only
separately but differently.

The paragraphs relating to assistance were the peak of a long and con-
troversial history of discussions, in particular on ‘indirect aggression’. The

352 Various States repeatedly stressed this: e.g. A/AC.134/SR.105 (1973), 17 (USA). Hil-
aire McCoubrey, Nigel D White, International Law and Armed Conflict (1992) 39.

353 See also A/AC.134/SR.112 (1974), 18 (Romania) “brought into play”; A/AC.134/
SR.113 (1974), 25 (France) “in some measure”; A/C.6/SR.1477 (1974), 60 para 19
(UK) “vitally relevant [...but] not in itself a definition of the right of self-defence”
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Definition of Aggression was a compromise reconciling many different
views. It is hence not enough to look at the text alone.>>

The following sections explore the development of the Definition
through the lens of interstate assistance — in order to do full justice to
the Aggression Definition’s above-described double function; and to fully
understand the meaning, and reasons for the scope of these subparagraphs
and the Aggression Definition’s impact and relevance for and contribution
to the regulatory framework on interstate assistance generally.

c) Assistance in the early debates on aggression

A Definition of Aggression was already debated, albeit rejected during the
drafting of the UN Charter (1). In 1950, the topic resurfaced. The UNGA
(2) and the ILC (3) took upon the topic. In 1952, the UN Secretary General
provided a comprehensive report on the question of defining aggression
(4).355

(1) Debates when drafting the UN Charter

Already during the San Francisco Conference, the question of defining
aggression was discussed at length. Bolivia and the Philippines had made
proposals.3®® Both listed not only direct forms as act of aggression, but also
“support given to armed bands for the purpose of invasion” and “supplying
arms, ammunition, money and other forms of aid to any armed band,
faction or group, or [...] establishing agencies in that nation to conduct
propaganda subversive of the institutions of that nation,” respectively. The
Third Committee of the Third Commission accepted neither proposal.>”
While the ideas met “considerable support”, the opinion prevailed that “a
preliminary definition of aggression went beyond the possibilities of this

354 Bruha, Definition of Aggression, 154; McDougall, Crime of Aggression, 63.

355 For a general overview see UNSG, Survey of Previous United Nations Practice
on the Question of Defining Aggression, A/AC.134/1 (1968); Broms, Definition of
Aggression; Rifaat, Aggression, 223-246.

356 III UNCIO 585, Doc 2 G/14(r) (5 May 1945) (Bolivia); IIT UNCIO 538, Doc 2
G/14(k) (5 May 1945) (Philippines).

357 XII UNCIO 505, Doc 881 111/3/46 (10 June 1945), Rapport of Mr Paul-Boncour
(Rapporteur) on Chapter VIII.
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Conference and the purpose of the Charter”3>® The Third Committee of
the Third Commission did not reject the content of the proposals, but
instead voiced concern about defining aggression in general, in light of the
Security Council’s broad discretionary powers and a definition’s inherent
limitations.>

(2) The UNGA debates in the First Committee

In 1950, the First Committee considered the “Duties of States in the Event
of the Outbreak of Hostilities” upon Yugoslavia’s request for further clarific-
ation.3¢0 Specifically, Yugoslavia was concerned about “the general question
of the behaviour of a State engaged in hostilities, or how such a State should
manifest its will to preserve peace even in the event of hostilities.”3¢!

The agenda item however did not, as one could have thought, spark a
discussion on obligations of third States in case of hostilities in general,
or the permissibility of assistance more specifically. Rather it focused on
clarifying the trigger for those obligations. Yugoslavia had identified the
“subjective political criteria” the Security Council could use to identify an
aggressor as most problematic. It observed that “[o]ften States not involved
directly in the conflict had tended to adopt a position with regard to the
parties to the conflict based not on the actions of those parties but on their
own general political attitude.”®%2 On that basis, the key principle that “the
aggressor knew that his action would unite all peace-loving States against
him,” from which the prohibition to use force derived its strength, was
not observed.3®3 Hence Yugoslavia proposed “definite legal rules which all
States were obliged to observe” - in particular technical and procedural
rules to facilitate the identification of an aggressor.364

358 Ibid.

359 Ibid. See for more details also Broms, RdC (1978) 315-316.

360 Request for the Inclusion of an Additional Item in the Agenda of the Fifth Regular
Session, A/1399 (27 September 1950).

361 A/C.1/SR.384 para 8.

362 Ibid para 10.

363 Ibid para 6.

364 A/C.1/604; For the explanations see: A/C.1/SR.384 para 11-17 (Yugoslavia); A/C.1/
SR.387 para 21-38. For a revised version see A/C.1/604/Rev.] and 2, and the respect-
ive explanations A/C.1/SR.388 para 1-2 (Yugoslavia). This approach was ultimately
adopted in UNGA A/RES/378 (V) A (17 November 1950).
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In this connection, the USSR argued for a different approach. It viewed it
essential to identify an aggressor immediately.3¢> Accordingly, it proposed a
definition of aggression along the lines of the London Convention 1933.366
Any reference to prohibit ‘assistance’ was missing. In particular, the concept
of “indirect aggression” that the London Convention of 1933 entailed3¢” was
omitted, giving the impression that the previous Soviet reluctance towards
the concept resurfaced.3®® The draft only stipulated that the “refusal to
allow the passage of armed forces proceeding to the territory of a third
State” “may not be used as justification for attack.”3¢°

The Soviet proposal was controversial for many reasons.’’® Not least,
the omission of the concept of ‘indirect aggression’, in particular through
assistance to non-State actors, was repeatedly criticized.?”! Some States
feared that this may implicitly suggest that this form of aggression was
not (already) prohibited, but legal.3”? Others, like for example, Canada,
held that “indirect aggression, [...] at the present time, was proving much
more dangerous than aggression of the old type, which was preceded by
a declaration of war and was now as out-of-date as a cavalry charge
Hence, already at this early stage of deliberations, States promoted the
openness of the Charter and its prohibition of aggression. A conceptualiz-
ation of ‘aggression’ limited to direct forms of aggression only met with
opposition.

Yet this was merely the starting point for a controversial debate that
should occupy the international community for a long time.

365 A/C.1/SR.385 para 26, 35-36 (USSR).

366 A/C.1/608 (Draft by USSR).

367 147 LNTS 3391, para 5: “support to armed bands”.

368 See on the background, ILCYB 1951 vol I, SR.93, 92 para 27 (Hsu).

369 A/C.1/608,2, 3.

370 See the debates A/C.1/SR.385-390, and the report A/1500 (13 November 1950).

371 E.g. A/C.1/SR.386 para 36 (USA); A/C.I/SR.386 para 49 (Canada); A/C.1/SR.387
para 5 (Greece); A/C.1/SR.387 para 57 (El Salvador); A/C.1/SR.388 para 34 (New
Zealand); A/C.1/SR.388 para 41 (Turkey); A/C.1/SR.389 para 14 (Ecuador).

372 E.g.A/C.1/SR.387 para 5 (Greece); A/C.1/SR.388 para 41 (Turkey).

373 A/C.1/SR.386 para 49 (Canada).
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(3) The ILC debate

The UNGA referred the question of defining aggression to the ILC,
which ultimately, however, could not agree on a definition.?”> Reasons for
this were diverse.3’¢ Nonetheless, even if not definitive and conclusive, the
ILC “felt that a definition of aggression should cover not only force used
openly by one State against another, but also indirect forms of aggression
such as fomenting of civil strife by one State in another, the arming of a
State or organized bands for offensive purposes directed against another
State, and the sending of “volunteers” to engage in hostilities against anoth-
er State”¥”” As the debates reveal, for the ILC, the concept of aggression
was wide enough to also qualify interstate assistance as prohibited act of
aggression.>’8

(a) The report of the special rapporteur

The special rapporteur Jean Spiropoulos argued in his report on the “pos-
sibility and desirability of a definition of aggression™® that aggression is,
“by its very essence, not susceptible of definition.”*8" “A ‘legal’ definition of
aggression would be an artificial construction which could never be com-
prehensive enough to comprise all imaginable cases of aggression, since the
methods of aggression are in a constant process of evolution.! In his view,
the concept of aggression was a ““natural’ notion.”*82 Still, the concept of ag-
gression as applied in international practice always consisted of an objective
and a subjective factor: first, an act of violence, and second, aggressive

374 A/RES/378 (V) B (17 November 1950).

375 ILCYB 1951, vol I, SR.96, 120 para 73.

376 1Ibid 120 para 74-80.

377 Report to the UNGA, ILCYB 1951 vol 11, 132 para 47. The term “indirect” aggression
was used differently, Solera, Crime of Aggression, 95. For the present purposes, it
shall be confined to indirect aggression through providing assistance.

378 The UNSG drew a similar conclusion from the ILC report: “It will be noticed that
the examples quoted referred to cases involving the complicity of a State in violent
activities directed against another State” A/2211 (1952), 56 para 412.

379 Second report by Mr. J. Spiropoulos, Special Rapporteur, A/CN.4/44 in ILCYB 1951
vol II, A/CN.4/SER.A/1951/Add.1, 60-69.

380 ILCYB 1951 volIl, 68, para 153, 69 para 165.

381 Ibid 131 para 39.

382 Ibid 67 para 152. See also further explanations A/C.6/SR.291, 234 para 27-28.
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intention. Beyond this general structure, an a priori determination of what
amounts to an act of aggression was however impossible; it was rather
rooted in the “’feeling’ of the Governments concerned.”*$?

Spiropoulos hence argued for a broad conceptualization of aggression,
open to include various forms. In particular, in the rapporteur’s view, the
objective prerequisite of violence can also be “indirect” aggression. He
stated:

“However, not only violence committed by a State directly may constitute
‘aggression under international law’, but also complicity of a State in acts
of violence committed by third parties — private individuals or States
(indirect or disguised violence)384

An illustrative example of this case of aggression, in his view, was “the sup-
port given to armed bands invading the territory of another State”38> What
“degree of violence or complicity” must exist then, could only be answered
“in each concrete case in conjunction with all constitutive elements of the
concept of aggression”.38¢

Already at this early stage, the report of the Special Rapporteur identified
a conceptualization of indirect aggression that was about to find acceptance
among States. For the Special Rapporteur, the provision of assistance may
be equalled with violence directly committed by a State. Notably, to provide
support was not sufficient as such. It was an accessory prohibition, requir-
ing first violence committed by another party, and second, some form of
assistance to that violence. The key question was the “degree of complicity”
that remained flexible, depending on the situation. Notably, sufficient was
even a failure “to take the measures in its power to deprive [the actor resort-
ing to violence] of help and protection”*%” Also, for the Special Rapporteur,
it was a general rule - independent of the recipient of assistance and the
actor resorting to violence. Although the support of armed bands featured
more prominently, he placed interstate assistance on the same level and
expressly included it.

383 ILCYB 1951 vol II, 67-68 para 153, 155.
384 Ibid 67 para 153, emphasis original.
385 Ibid.

386 Ibid emphasis original.

387 Ibid.
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(b) The debate within the ILC

Not all members shared the conclusions of the Report of the Special Rap-
porteur.®® But they shared the Rapporteur’s opinion that the concept of
aggression should not be limited to “direct violence”. In fact, all members
thought that aggression could also cover indirect forms of aggression to the
extent that they amount to assistance.’® This was not only reflected in the
various proposals,®° but it also found express mention in the ILC’s report
to the UNGA 3!

As for example, Hsu, the most persistent advocate for a regulation of
indirect aggression, held:

“At the present time no one dared be found guilty of direct aggression
unless he wished to start the third world war. Only indirect aggression
was thought of, so that unless the definition covered that form of aggres-
sion it would be worthless.”3*2

From then on, disagreement prevailed. For example, there were arguments
for a prohibition covering mere support, irrespective of whether (assisted)
force was committed or not.>*> Hsu argued for a prohibition of “the arm-
ing of organized bands or of third States, hostile to the victim State, for
offensive purposes.”** Support for defensive purposes, as “the arming of
certain States by the USA” was not prohibited.*> Others required some
force to be actually committed. Moreover, the necessary degree of support

388 Critical that no definition was possible: E.g. ILCYB 1951, vol I, A/CN.4/SR.92, 89
para 123 (Yepes), para 124 (Alfaro) para 130 (Amado). SR.93, 90 para 5 (Yepes); 91
para 16 (Frangois); SR.93, 93 para 37 (Cordova); SR.93, 94 para 56 (El Khoury).
In fact, the ILC decided to make an attempt to formulate an abstract definition of
aggression. See on the background: SR.93, 98 para 102, 106; Critical that animus
agressionis is necessary: SR.93, 91 para 18 (Frangois).

389 ILCYB 1951 vol I, SR.94, 106 para 96; SR.95, 114 para 100-118.

390 A/CN.4/L.7, L.12 reprinted in ILCYB 1951, vol II, 32, 40 (Yepes); A/CN.4/L.8
reprinted in ibid 33 (Alfaro), para 36, 41, 49, SR.94, 106 para 101; A/CN.4/L.10
reprinted in ibid 40 (Cordova); A/CN.4/L.11 reprinted in ibid 40 (Hsu); A/CN.4/
L.12 reprinted in ILCYB 1951, vol II, 41-42 para 15 (Scelle).

391 ILCYB 1951, vol II, 132 para 47, emphasis added.

392 ILCYB 1951, vol I, SR.94, 104 para 51; SR.95 para 16 (Hsu).

393 ILCYB 1951, vol I, SR.95, 109 para 19-21 (Hsu); para 24, 25 (El Khoury).

394 ILCYB 1951, vol I, SR.95, 109 para 19-21 (Hsu); A/CN.4/L.11 reprinted in ILCYB
1951, vol I, 40 (Hsu).

395 ILCYB 1951, vol I, SR.95, 109 para 21 (Hsu).
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remained ambiguous.?® Notably, however, “active” as well as “passive” (in
form of toleration or lack of prevention) support was widely viewed to be
prohibited.

Irrespective of all those discussions, one feature appeared to be clear.
“Indirect aggression” was a general concept, directed at outlawing a specific
form of conduct by the assisting State. At this stage, the supported actor was
only of limited relevance. It was not confined to assistance to non-State act-
ors, although such examples were once again at the center of attention. But
this did not exclude the applicability of the concept to support provided to
States. For example, Scelle thought it important to mention “the possibility
of aggression through intermediaries” 37 Hsu as seen expressly included the
arming of third States for offensive purposes.3®

In that light, examples of interstate support were brought forward.
For example, Spiropoulos referred to a State’s failure to prevent “a very
important portion of its male population to enter the territory of a belliger-
ent State in order to serve in the army of that State as volunteers”.3%°

(c) States’ reactions

The Sixth Committee, when discussing the report of the ILC, was deeply
divided on the possibility and advisability of defining aggression, as well as

396 For example on “fomenting civil strife”: ILCYB 1951, vol I, SR.95, 117 para 22; SR.94,
100 para 17 (Scelle); 107 para 116-117 (Hudson) on sending “volunteers without arms
to join the ranks of a belligerent army”. Some referred to the law of neutrality:
SR.94, 105 para 79 (Spiropoulos) according to whom “if a State gave military
assistance [in violation of the law of neutrality] to an aggressor, it was considered an
aggressor itself”; SR.95, 109 para 20 (Hsu).

397 ILCYB 1951 vol I, SR.94, 100 para 17 (Scelle), emphasis added. See also SR.94, 105
para 79 (Spiropoulos).

398 A/CN.4/L.11 reprinted in ILCYB 1951, vol II, 40 (Hsu), emphasis added.

399 ILCYB 1951, vol II, 67 para 159, ILCYB 1951, vol I, SR.94, 105 para 83 (Spiropoulos).
See also SR.94, 107 para 116-117, (Kerno, Hudson); Report to the UNGA, ILCYB
1951 vol 11, 132 para 47. Spiropoulos also held that “A few centuries ago, for instance,
the idea of neutrality had not been developed. The support given by a neutral to
a belligerent was not considered as aggression, whereas nowadays, if a State gave
military assistance to an aggressor, it was considered as an aggressor itself” SR.94,
105 para 79.
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on the definition’s format. In particular, Western States opposed the general
undertaking.400

The provision of assistance as indirect aggression was a prominent and
controversial feature in the deliberations as well. Several States took note of
the ILC’s suggestion to also include indirect forms of aggression.*°! Various
States argued that if there was a definition it should entail indirect forms
of aggression?? — a feature that they found lacking in the Soviet draft.403
The USSR saw this feature to be (now) sufficiently acknowledged, as it
had added to its original draft a provision that prohibited assistance to
armed bands.*%* Others again were reluctant to expand the concept, fearing
a departure from the Charter’s limitation of defensive measures to armed
attacks only.40>

The content of the concept remained ambiguous and diverse.*0¢ With
respect to assistance, however, the concept was not confined to assistance in
the context of non-State actors and subversion.?” It was frequently viewed
to cover assistance to third States, in particular support by sending volun-

400 See for example forcefully A/C.6/SR.292, 237-240 para 27-54 (UK). For a general
overview see: UNYB 1951, Part 1 Chapter 6, F, 834-837; Broms, RdC (1978) 321-322.

401 A/C.6/SR.283, 185 para 38, 39 (Dominican Republic); A/C.6/SR.284, 187 para 1
(Bolivia).

402 A/C.6/SR.278, 152 para 49, 50 (China); A/C.6/SR.279, 154 para 16 (Greece); A/C.6/
SR.290, 226 para 30 (Ecuador); A/C.6/SR.290, 228 para 49 (Indonesia); A/C.6/
SR.289, 219 para 29 (Pakistan); A/C.6/SR.289, 220 para 37 (Netherlands); A/C.6/
SR.282, 177 para 46 (India).

403 A/C.6/SR.279, 153 para 1 (Greece); A/C.6/SR.281 para 9 (UK); A/C.6/SR.281 para
53 (Columbia); A/C.6/SR.282 para 42 (Canada); A/C.6/SR.283, 185 para 38, 39
(Dominican Republic); A/C.6/SR.284, 188 para 6 (Bolivia); A/C.6/SR.284, 189 para
20 (Brazil); A/C.6/SR.288, 212 para 9 (Uruguay).

404 A/C.6/L.208, Article 1f (5 January 1952). See also A/C.6/SR.278, 150 para 33
(USSR); A/C.6/SR.288, 212 para 18 (USSR); A/C.6/SR.290, 224 para 7 (Ukraine).

405 A/C.6/SR.291, 232, 233 para 9-10, 15 (Egypt), A/C.6/SR.293, 244 para 11 (Egypt).
See the UK’s response A/C.6/SR.292, 239 para 40-41. Arguing for a right to self-de-
fense in case of indirect aggression: A/C.6/SR.289, 220 para 37-38 (Netherlands);
A/C.6/SR.285, 197 para 40 (China).

406 See e.g. A/C.6/SR.290, 226 para 30 (Ecuador). See e.g. UK which thought for
example that German behavior towards Austria and Czechoslovakia before World
War II was an indirect aggression, A/C.6/SR.292, 238 para 34, 35 (UK), and also
para 40 (sending of unarmed men). Covering also economic aggression, A/C.6/
SR.293, 246 para 31 (Bolivia).

407 Focusing on this aspect: A/C.6/SR.281, 168 para 24 (Chile); A/C.6/SR.282, 177 para
46 (India).
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teers to join another State’s army.*%8 It is little surprising that the early stage
of the debate did not show agreement among States. But there were notable
trends of arguments: First, in line with traditional international law (in
particular the law of neutrality) direct State involvement, i.e. “complicity”
was viewed to be covered; increasingly there were however also voices
departing from traditional paths, for which a due diligence violation was
sufficient.*® Second, whether or not an act amounted to aggression was
often seen as a question of degree.*!0

(4) The UN Secretary General report 1952

By Resolution 599 (VI) (1952), the UNGA deemed it “possible and de-
sirable” to define aggression. At the UNGA’s request, the UN Secretary
General presented a report on the question of defining aggression.*!! Based
on a comprehensive survey of international practice, the Secretary General
observed that

“[t]he characteristic of indirect aggression appears to be that the ag-
gressor State, without itself committing hostile acts as a State, operates
through third parties who are either foreigners or nationals seemingly
acting on their own initiative. [...] Indirect aggression is a general expres-
sion of recent use (although the practice itself is ancient), and has not
been defined. The concept of indirect aggression has been construed to
include certain forms of complicity in hostilities in progress”12

In addition, the UN Secretary General considered other cases that “do
not constitute acts of participation in hostilities in progress, but which
are designed to prepare such acts, to undermine a country’s power of
resistance, or to bring about change in its political or social system.4!3
Those cases, he observed, were also referred to as ‘indirect aggression’. The
concept of ‘indirect aggression’, according to the Secretary General, hence

408 Seee.g. A/C.6/SR.278, 152 para 49, 50 (China); A/C.6/SR.279, 154 para 16 (Greece);
A/C.6/SR.287 para 38 (Belgium); A/C.6/SR.290, 226 para 30 (Ecuador).

409 A/C.6/SR.287 para 38 (Belgium); A/2211 (1952), 47-48, para 320-322.

410 Ibid.

411 UNSG, Report, Question of defining aggression, A/2211 (3 October 1952).

412 1Ibid 56 para 414, 415, emphasis added.

413 1Ibid 56 para 416, emphasis added. Examples are “intervention in another State’s
internal or foreign affairs”, “subversive action”, “incitement to civil war”, “ideological
aggression and propaganda” (56-58 para 417-440).

256

{o) I


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

I1. Assistance in international practice

had different layers. Those additional cases discussed under the heading of
‘indirect aggression’, however, were distinct from interstate assistance and
did not bear on the question to what extent interstate assistance is included.

d) Assistance in the era of Special Committees

As these early attempts to define aggression remained inconclusive, the
UNGA tasked a total of three Special Committees to take upon a definition
of aggression.* First, in 1952 the General Assembly established a Special
Committee to present “draft definitions of aggression or draft statements
on the notion of aggression” in 1954.41> Between 1954 and 1956 a second
Special Committee was entrusted with defining aggression.*1¢ Between 1957
and 1967, the UNGA invited the Special Committee to study relevant
aspects of the question.*”” In 1967, in light of the progress made in the
deliberations on the Friendly Relations Declaration, the UNGA tasked a
third Special Committee*'® that was ultimately able to conclude the task.

(1) The first two Special Committees

For some States, the deliberations of the first two Special Committees
stood under the motto “undesirable, unacceptable and unnecessary”*” As
such, most debates often circled around the question of whether to define
aggression at all.*20 Some States even declined to constructively participate
in the deliberations. And with the increasing political tensions of the Cold
War, the Special Committees made only little progress on substance. With
this in mind, the deliberations on substantial questions did not fall silent
and are nonetheless noteworthy to look at.

414 For a general overview on the debates, see Rifaat, Aggression, 231-262.

415 A/RES/688 (VII) (20 December 1952).

416 A/RES/895 (IX) (4 December 1954).

417 A/RES/1181 (XII) (29 November 1957).

418 A/RES/2330 (18 December 1967).

419 Ferencz, ICLQ (1973) 408. For example: A/2806 (1954) para 12-13. A/3574 para
28-32, 94-106; In 1965: A/AC.91/4, 13 (UK).

420 For an overview on the arguments see Ann Van Wynen Thomas, Aaron ] Thomas,
The Concept of Aggression in International Law (1972) 4-13.
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(a) The 1953 Committee

In 1953, four States submitted texts to the Committee, all of which stipulated
that the provision of assistance can amount to aggression. On the required
degree of assistance they varied, however. The Soviet text declared a State
an “attacker” for its “support of armed bands organized in its own territory
which invade the territory of another State, or the refusal, on being reques-
ted by the invaded State to take in its own territory any action within its
power to deny such bands any aid or protection”#?! Bolivia also focused
on “armed bands”. In its proposal “support given [...] for purposes of
invasion” was enough.*?2 The Chinese Working Paper went a step further to
include “arming organized bands or third States for offence against a State
marked out as victim” among the acts amounting to aggression.*?> The
Mexican Working Paper, building on the Soviet proposal, generally referred
to “direct or indirect use of force”.#?* Notably, Mexico qualified subversive
acts in particular:

“In view of the influence which the definition of aggression may have on
the application and interpretation of the Article 51 of the United Nations
Charter, it seems, in the opinion of the Mexican delegation, hazardous
to extend the concept of aggression to include separate elements of the
use of force. Thus, acts constituting so-called indirect, economic or ideo-
logical aggression should be regarded as aggression only if they involve
or are accompanied by the use of force 42

Even if they didn’t, Mexico thought such acts could still justify enforcement
measures by the Security Council.

The proposals reflect well the range of arguments voiced in the debates.
Opinions on the notion of indirect aggression were divided. Some did not
want to include it, as it was merely a “threat to peace or breach of peace”.426

421 A/AC.66/L.2/Rev.l paral (f) (USSR), reprinted in A/2638 (1953), Annex, 13. Broms,
Definition of Aggression, 57.

422 See A/AC.66/L.9 para 2 (Bolivia) reprinted in A/2638, Annex, 15.

423 A/AC.66/L.4/Rev.3 (b) (China), reprinted in A/2638, Annex, 14, (again Mr Hsu),
emphasis added.

424 A/AC.66/L.8 para 1 (Mexico), reprinted in A/2638, Annex, 14.

425 1Ibid para 2 (Mexico).

426 A/2638 (1953) para 69. For example A/C.6/SR.408, 59 para 8 (Mexico).
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For others, it was a necessary part of any definition of aggression, for some
however only if the threat or use of force was involved.*?

The notion of “indirect aggression” remained diverse, however. The
activities it was thought to cover varied significantly. For example, the
USSR distinguished the provision of support to armed bands invading an-
other State, which it classified as armed attack, from “indirect aggression”.
This notion, for the USSR, only included subversive activities and the
promotion of civil war or internal upheavals. Economic and ideological
aggression were again distinct forms.*28 The Dominican Republic classified
the same activities differently. It sought to place subversive activities on the
same level as supporting armed bands invading another State, considering
them as the “most reprehensible and insidious forms of indirect aggres-
sion”.4?® That concept, in its view, also included economic or ideological
aggression.*30

Of course, the debates were general, remaining on the level of principle.
Notwithstanding the disagreements on indirect aggression, the early trend
was affirmed: the provision of assistance was not categorically excluded
from the concept of aggression.*3! And again, States were open to include
interstate assistance.

None of the proposals were put to a vote; they were merely discussed
in the UNGA.#*? In the debates in the Sixth Committee, the notion, scope,
and henceforth the inclusion of indirect aggression was controversial.*33
In that context, some delegations identified questions of assistance that

427 A/2638 para 69. This was also linked to the general debate whether the concept of
aggression should be limited to armed aggression only, A/2638 para 41-54. See also
the later C.6 debate e.g. Netherlands A/C.6/SR.410 para 37.

428 A/AC.66/L.2/Rev.l para 2 (USSR), reprinted in A/2638, Annex, 13. Whether this
aspect was consistent with the UNC was challenged, A/2638 para 46. It is also
interesting that the “refusal to allow the passage of armed forces proceeding to the
territory of a third State” may not be a justification.

429 A/2638 (1953) para 86, “when they included inter alia the arming of certain groups,
training them by permitting them to use the facilities provided by the country main-
taining them against another State or by receiving subsidies and other assistance in
preparation for an attack on another State” In its view this even “justified retaliatory
measures and the exercise of the right of self-defense by the State thus endangered.”

430 A/2638 (1953) 8 para 72 (Dominican Republic). Similarly, for example, also Argen-
tina A/2689/Add.1, 2.

431 A/2638 (1953) para 85 (China), para 86 (Dominican Republic).

432 1Ibid para 26, 27.

433 A/2806 (1954) para 20-22.
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should be separately included. They focused on subversion and assistance
to non-State actors, but argued from a general principle:

“War was armed attack from outside, subversion armed attack from
inside and accordingly should be outlawed equally with war. Any State
which encouraged and assisted the people of another State to take up
arms against its own Government was not less guilty than if it had
itself taken part in an armed attack. The principle that the instigator of
a crime is as guilty as the person committing it should apply both in
international law and in domestic criminal law434

On that basis, several States argued particularly for the inclusion of the
organization of armed bands in the definition of aggression.**> Others took
a more general approach, not specifying the assisted actor.43¢

In general, it seems that there was agreement that “indirect aggression”
was in any event contrary to international law.*¥” States also concurred that
assistance could amount to a prohibited intervention, even aggression; it
was widely viewed to be as dangerous as direct aggression.*38 But, the scope

434

435

436
437

438

260

Ibid para 23. See A/C.6/SR.411 para 5 (Philippines) stating: “Whereas aggression
should not be defined as including economic and ideological aggression, the defin-
ition should certainly cover subversion aimed at the overthrow of a Government
and the destruction of the established order of society in a State, because the object
of such subversion was to disturb the peace and to destroy the sovereignty of the
State. He was unable to agree with the Netherlands representative [A/C.6/SR.410 para
33] that when one nation aided and abetted the people of another to rise in arms
against their Government it was committing a less serious offence than if it had itself
resorted to an armed attack. The principle that the planner of a crime was as guilty
as his agent should apply in international as it did in domestic criminal law. Subver-
sion was a particularly dangerous form of aggression because it was underhanded,
and It should certainly be included in any definition adopted by the Committee.”
Emphasis added. A/C.6/SR.412, 80 para 8 (UK) “subversive activities had very close
affinities with armed aggression”. The same argument was also repeated in 1956:
A/3574, 8 para 59.

A/C.6/SR.409 para 37 (Peru); A/C.6/SR.410, 70 para 16 (Belgium); China; Iran
(A/C.6/SR.405 para 10); A/C.6/SR.406, 46 para 8 (Panama); SR.404 (Paraguay);
A/C.6/SR.405, 42 para 36 (Czechoslovakia). See also Tan Brownlie, 'International
Law and the Activities of Armed Bands, 7(4) ICLQ (1958) 717.

E.g. A/C.6/SR 412 para 25 (China), A/C.6/SR 417, 110 para 33 (China).
A/C.6/SR.408, 60 para 8, 9 (Mexico); A/C.6/SR.410, 70 para 14 (Belgium); A/C.6/
SR.414, 90 para 16 (Ecuador).

A/C.6/SR.412, 80 para 8 (UK) “subversive activities had very close affinities with
armed aggression”; A/C.6/SR.410 (Netherlands); A/2806 (1954) para 23. See A/C.6/
SR.411 para 5 (Philippines); A/C.6/SR.412, 81 para 22, 24, 25 (China).
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sparked disagreement, for example with respect to whether assistance per
se is sufficient,** to what extent armed force must be involved,** what
forms of assistance suffice,*4! or to what extent it might trigger a right of
self-defense.42

(b) The 1956 Committee

During the 1956-Committee, several States presented drafts.#4* The provi-
sion of assistance (especially to non-State actors within or outside the tar-
geted State) was a prominent feature in all of them and, consequently, the
deliberations.#** Unlike in earlier debates, references to assistance provided
to States were absent. The nature of the assisted actor was only discussed
concerning the question of what defines an armed band.#4°

Criticism was sparked particular by several drafts that let suffice “the
organization, toleration of the organization or encouragement of the organ-
ization” per se. “It was felt that to consider these actions as aggression would
promote rather than discourage preventive war, for it followed that acts
could be considered as aggression without any actual fighting having taken
place”#4¢ In general, it was the right to self-defense in reaction to States
providing assistance that was at States’ mind when discussing the scope of
aggression.*4”

439 E.g. A/C.6/SR.418, 114 para 28 (Peru criticizing the Soviet draft for being too broad,
rendering already mere assistance an aggression).

440 SR.410 (Netherlands); Belgium; A/C.6/SR.412, 81 para 25 (China).

441 E.g. A/C.6/SR.412 para 25 (China); A/C.6/SR.409 para 37, (Peru distinguishing
between “active assistance” and “mere toleration”). A/C.6/SR.419, 121 para 16
(Paraguay).

442 A/C.6/SR.408, 60 para 8 (Mexico); A/C.6/SR.410, 72 para 33, 39 (Netherlands);
A/C.6/SR.413, 87 para 29 (Norway).

443 A/3574,30-33, Annex II.

444 A/AC.77/L.7 para 2 (b) (Paraguay), A/AC.77/L9 para 2 (d) (Iran, Panama),
A/AC.77/L.8/Rev.l (Iraq), A/AC.77/L.10 (Mexico), A/AC.77/L.11 para 2 (e) (Do-
minican Republic, Mexico, Paraguay, Peru).

445 A/3574, 20 para 162, SR.13, 5-6 (USA).

446 A/3574, 10 para 80. See also A/3574, 20 para 165, SR.17, 5 (Syria) with respect to the
Paraguayan draft. In the same direction also A/3574, 20 para 162, SR.13, 5-6 (USA)
with respect to the Paraguayan draft; A/3574, 21 para 175 SR.17, 6 (Netherlands)
with respect to the Iranian and Panamanian draft, and 23 para 193 with respect to
the Mexican draft.

447 A/3574, 21 para 178 (USA).
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Notably, the critique primarily related to the general uncertainty about
the kinds of activities to be covered by a definition of aggression. States’
opinions spanned on a wide spectrum, from being confined to “armed
attack” to extending to ideological aggression.*48 On that note, the critique
of the drafts has to be viewed in a nuanced manner. To the extent that the
provision of assistance met the general threshold required for aggression,
States did not disagree that a State participating in aggression may be
placed on the same footing as a State perpetrating aggression.**> When this
would be the case remained however unclear. The subsequent debate in
the Sixth Committee did not further illuminate this question — provision of
assistance did not play a significant role.#>

(¢) The 1957 Committee

Only little progress was made under the reign of the Special Committee
instituted in 1957,%! especially, as the Special Committee adjourned its
deliberations between 1959 and 1962,%52 1962 and 1965,%5% and in 1965.454
Virtually no substantial debates in the Special Committee took place. But
States were invited to provide their views on defining aggression.*>> New
views with respect to the provision of assistance were scarce. Where States
made substantial comments, they mostly repeated earlier views. Still there
were some notable statements.

For example, in 1959, Afghanistan argued for the inclusion of indirect
aggression “at least in its especially dangerous forms, such as fomenting
civil strife in a foreign country through assistance to armed bands™¢ -

448 A/3574 (1957), 7-8 para 47-63.

449 Report of the Special Committee on the question of Defining Aggression, A/3574
(1957), 7 para 52, 8 para 59: “any State that encouraged or assisted groups of the
people of another State to take up arms against its own Government was no less
guilty than if it had itself taken part in an armed attack”.

450 A/3756.

451 A/RES/1181 (IX) (29 November 1957).

452 A/AC.91/2 para 14.

453 A/ACJ91/3 para7.

454 A/ACJI1/5 para 14. For more details on the 1181-Special-Committee see Rifaat,
Aggression, 247-251.

455 Comments by Governments: A/AC91/1 (1959); A/ACO91/4, Add.l-5 (1962);
A/AC.91/7.

456 A/ACJI1/1, 6 para 4 (Afghanistan).
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remaining ambiguous whether this form could be equated with “armed
attack”4%7

Burundi issued a nuanced statement in 1965, in which it argued for the
inclusion of interstate assistance in the concept of aggression.*>8 It placed
aggression between the concepts of provocation that included preparatory
acts on the one hand and of the state of war on the other hand.*> Aggres-
sion “goes beyond the simple notion of the unfriendly act and merges
with the act of belligerency. It straddles the notion of the act of hostility,
which initially is unilateral, and that of the act of war or belligerency,
which is complex and reciprocal’4? Notably, Burundi considered interstate
assistance in that context as well. An “alliance with traditional adversary
or potential enemy” was considered no more than a “breach of interna-
tional decorum and courtesy”, an “unfriendly act”.#¢! Among hostile acts
synonymous with provocation, Burundi considered “acts of subversion”.#62
Those acts were meant to incite “one or more States to take the initiative
in opening hostilities”4%3 These preparatory acts were “distinguished quite
clearly” from acts of aggression.*®* “True aggression” involved “warlike acts
or acts of belligerence”.#®> Among those acts, Burundi counted, besides
“direct attack (bombardment...)”, a “breach of neutrality”, and “co-opera-
tion with the enemy (alliance with the declared enemy, benevolent neutral-
ity, logistic support)”.466

Dahomey, which is now Benin, argued for a broad understanding of
aggression, not confined to “armed aggression”.#¢” For Dahomey, indirect
aggression included “encouragement of subversive activities against another
State, assistance to and arming of organized bands against another State,
incitement of the local population to revolt against the State authorities,
etc..”4%8 Dahomey thus equated aggression with the rule of non-interven-

457 Afghanistan considered “aggression” wider than “armed attack”, A/AC.91/1 para 3-4.
458 A/AC.91/4, 3-8.
459 1Ibid 3, 6-7.

460 Tbid 3.

461 Ibid 4.

462 Ibid 5.

463 1Ibid 4.

464 Ibid 6-7.

465 Ibid 5.

466 1Ibid 6.

467 1Ibid 9.

468 1Ibid 10.
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tion. It held that “[s]uch acts are in violation of the principles of respect for
the sovereignty of states and non-intervention in their internal affairs.”
Similarly, Congo suggested that “the dispatch of arms, instructors, or
advisors, and particularly volunteers to bands operating in the territory of
another State should be considered pure and simple acts of aggression.”4?

(d) Some observations

The first two Special Committees did not lead to agreement among States,
not at least due to the principled rejection of a definition by some States.
In that light, progress on substance was only limited. However, different
options to conceptualize aggression with respect to assistance were on the
table.

The considerable disagreement that hampered progress related on the
one hand to general concerns about defining aggression, and on the other
hand to the general conceptualization of aggression. States disagreed on
what kinds of activities a definition should cover: should it be confined to
the armed attack or use of force only, or should it include threats, or even
extend to “mere” interventions. Irrespective of how States decided on that
level, it seems that not only direct commission of these forms, but also the
indirect involvement, i.e., the participation in those forms may amount to
aggression. Aggression could also be committed through an intermediary.
This basic idea did not spark opposition.

Yet, again, the required scope of aggression informed the debate on
and the conceptualization of a rule on assistance. In fact, if mere inter-
vention was deemed sufficient, already the mere provision of assistance
could amount to aggression. If aggression required the use of armed force,
provision of assistance as such was not sufficient. The prohibition of parti-
cipation had to be accessory.

(2) The Third Special Committee - Interstate assistance as free rider

In 1967, the UN General Assembly recognized the need to expedite the
definition of aggression and established a new Special Committee.*’% Delib-

469 A/AC.91/4/Add.1, 5.
470 A/RES/2330 (XXII) (18 December 1967). On the background see Rifaat, Aggression,
249-251, 251-262 on the Committee’s work.
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erations became more constructive. Notably, States maintained their ambi-
tion to decide by consensus.*”!

The work of the third Special Committee may be divided in retrospect
into three phases. While the sessions between 1967 and 1969 were described
as “introductory and debate phase,”*”? between 1969 and 1974, States were
engaged in negotiations and compromise building. Here, the famous three
drafts (by the group of non-aligned countries, by six Western States and
by the USSR) stood at the center of attention.’*> By 1973, consensus was
near with details still requiring adjustment. The last phase in 1974 was an
‘acceptance or declaration of votes phase’.47*

(a) 1967-1969

The debate in the 1968 Special Committee was highly politicized. The
armed confrontations in Vietnam and Israel were also present in the delib-
erations.*”> States used them as examples for what, in their view, amounted
to aggression. Notably, the provision of assistance was considered aggres-
sion, too. For example, the USA stated that “the only aggressor was North
Viet-Nam and those in complicity with it’47® It then specified that the
“USSR was a major supplier of that aggression.”4””

In general, indirect aggression remained controversial.#’8 It again met
with substantial concerns that this would unduly stretch the concept of
aggression.*’? In fact, some proposals omitted any express reference to
indirect aggression.*80 Others wanted to include it, at least if it involved

471 A/8019 (1970) para 16.

472 Bruha, Definition of Aggression, 152.

473 1Ibid 152-153.

474 1Ibid 154.

475 A/7185/Revl, 13-18; Broms, Definition of Aggression, 100.

476 Report of the Special Committee on the Question of Defining Aggression A/7185/
Rev.l (1968), 14 para 24.

477 A/7185/Revl, 15, para 25.

478 1In the discussions on all draft proposals this issue took a prominent place. A/7185/
Rev.l para 81, para 91-93. See also the debates in the Sixth Committee, A/7402 para
15-16.

479 A/7185/Rev.l, 23, para 49, 101.

480 See A/AC.134/L.3 reprinted in A/7185/Rev.l, para 7 (its general definition prohibited
“the use of force in any form”, but forms of support were not listed). Thomas,
Thomas, Concept of Aggression, 38. It also received support for being confined to
direct aggression only: A/7185/Rev.1 (1968) 26 para 70.
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armed force.*®! Again, however, States did not have a common understand-
ing of the notion of indirect aggression. To the extent it was understood
as dealing with the provision of assistance, the focus once again lay on
“the support of armed bands of one State against another, sabotage, ter-
rorism and subversion”4%2 Moreover, opinions were divided in particular
if subversive or terrorist activities supported by a State gave rise to the
right of self-defense.*33 Various States acknowledged that States could take
reasonable and adequate steps to safeguard their existence and their institu-
tions,*#* but excluded self-defense.*®> Others strongly disagreed.*8¢

In line with previous deliberations, States considered interstate assis-
tance, too — albeit not prominently. For example, Japan argued against a
distinction between direct and indirect aggression; the latter could be as
serious as the former. In that context, Japan held, with reference to the
UNGA’s condemnation of Chinese assistance to North Korea in 1951, that
“[t]o give direct aid and assistance to those already committing aggression,
as mentioned in General Assembly resolution 498 (V), should, for example,
constitute an act of aggression.” 4%

At the end of the session, taking into account the deliberations, 13 States
submitted a draft.*88 It defined aggression as “the use of armed force, direct
or indirect.”#®® The subsequent enumeration did not include any specific
forms of providing assistance, neither assistance to non-State actors nor to

481 E.g. A/AC.134/SR.6, 40 (Italy); A/AC.134/SR.7, 56 (France); A/AC.134/SR.8, 73
(UK); A/AC.134/SR.1-24, 120 (USA). Also, the Twelve-Power proposal received
criticism for its omission, A/7185/Rev.1 para 72, 81.

482 A/7185/Rev.l, 22 para 48. See e.g. also A/AC.134/SR.10, 117 (Columbia). But some
also referred to these cases as “direct aggression” see e.g. A/AC.134/SR.5, 34 (In-
donesia). See also the ensuing debate in the Sixth Committee A/7402 para 15-16.

483 A/7185/Rev.l (1968) 24 para 58.

484 1bid 24 para 57.

485 See for example: Four-Power draft proposal A/AC.134/L.4/Rev 1 para 4, 5; A/7185/
Rev.l para 92; 13-Power Draft: A/AC.134/L.6 and Add.1-2, para 8, reprinted in A/
7185/Rev.] para 9. A/AC.134/SR.1-24, 169 (Syria).

486 A/7185/Rev.l para 93.

487 A/AC.134/SR.9, 100, See also A/AC.134/SR.6, 40 (Italy) referring to the dispatch-
ment of volunteers; A/AC.134/SR.9, 95 (Syria) referring to the Saad Abad Pact.

488 A/AC134/L.6 and Add.I-2 reprinted in A/7185/Rev.l para 9 (Colombia, Con-
go, Cyprus, Ecuador, Ghana, Guyana, Indonesia, Iran, Mexico, Spain, Uganda,
Uruguay, Yugoslavia).

489 This prompted criticism. Sudan and the United Arab Republic proposed an amend-
ment that asked to delete “direct or indirect” (A/AC.134/L.8 reprinted in A/7185/
Rev.l para 10).
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States. Moreover, it excluded the recourse to the right of self-defense when a
State is victim of subversive and/or terrorist acts by irregular, volunteer, or
armed bands organized by another State in its own territory.**°

In 1969, when the Special Committee reconvened, the deliberations fi-
nally gained momentum. Finally, aggression was comprehensively debated.
Once more, the extent to which the provision of assistance may fall under
the concept of aggression occupied a prominent place.

Previous stages of deliberation had shown that aggression was generally
understood as concept that may, and - for many - should, embrace the
provision of assistance, most prominently assistance to non-State actors
(from the outside to invade the targeted State, and from the inside to
undermine the targeted State), but also assistance provided to States. On
the precise implementation States’ views had varied widely. On that basis,
States began working towards a consensus solution.

In 1969, three groups of States submitted draft proposals, each reflecting
a different approach to the definition. None of them contained a(n express)
reference to interstate assistance. In line with the focus of previous discus-
sions and the vast majority of proposals, all of them attempted to regulate
assistance provided to non-State actors.

Closely following its earlier drafts, the USSR in its draft proposal in-
cluded “armed aggression (direct or indirect)” that was “the use by a State,
first, of armed force” 4! As “indirect aggression” the USSR considered

“the use by a State of armed force by sending armed bands, mercenaries,
terrorists or saboteurs to the territory of another State and engagement in
other forms of activities involving the use of armed force with the aim of
promoting an internal upheaval in another State or a reversal of policy in
favour of the aggressor.4?

Moreover, the Soviet draft’s preamble recognized that a definition of ag-
gression “would also facilitate the rendering of assistance to the victim of
aggression and the protection of his lawful rights and interests.”4%3

490 A/AC.134/L.6 and Add.1-2 para 8, reprinted in A/7185/Rev.l para 9. It prompted
however critique: A/7185/Rev.1 para 106.

491 A/AC.134/L.12 and Corr.], reprinted in A/7620 (1969) para 9.

492 TIbid paral,2C.

493 1Ibid preamble para 7.

267

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 4 Interstate Assistance in International Practice

The revision of the 13-power draft proposal from 1968 omitted the earlier
express qualification of “direct or indirect” use of armed force but remained
otherwise unchanged.**

In addition, six Western States made a proposal that applied the term
‘aggression’ i.a. “to the use of force in international relations, overt or
covert, direct or indirect, by a State,” i.a. by means of:

“(6) organizing, supporting or directing armed bands or irregular or
volunteer forces that make incursions or infiltrate into another State;

(7) organizing, supporting or directing violent civil strife or acts of
terrorism in another State;

or (8) organizing, supporting or directing subversive activities aimed at
the violent overthrow of the Government of another State” 4%

(b) 1969-1970

These proposals were discussed in the sessions in 19694°° and 1970 without
coming to agreement. In particular, whether or not to include “indirect
aggression” was controversial.*’

Some States were hesitant to include indirect aggression in the definition
of aggression at least at the present stage of drafting®® - in particular, if
the right of self-defense for those acts was not expressly excluded, or at
least limited to cases of ‘armed attack’.*®® They feared that the inclusion
might lead to the recognition of the concept of preventive war, weaken

494 A/AC.134/L.16 and Corr.1 para 2, reprinted in A/7620 (1969) para 10.

495 A/AC.134/L.17 para II, IV B 6-7, reprinted in A/7620 (1969) para 11 (Australia,
Canada, Italy, Japan, USA, UK). In 1970, the States added a preamble: A/8019 (1970)
Annex I C, 58.

496 1In 1969, the Soviet draft proposal was scrutinized.

497 A/8019 (1970), 6-7 para 26, 51-57, 126-130; A/AC.134/SR.67-78, SR.70, SR.74 (1970).

498 A/8019 (1970), 9 para 28, 18-19 para 52, 56, 45 para 127. A/AC.134/SR.52-66. SR.55
(1970), 22 (United Arab Republic); A/AC.134/SR.52-66, SR.57 (1970), 32 (Uruguay);
A/AC.134/SR.52-66, SR.57 (1970), 46 (Bulgaria); A/AC.134/SR.52-66, SR.58 (1970),
57 (Colombia); A/AC.134/52-66, SR.59 (1970), 77 (Syria).

499 A/7620 (1969) para 28, 29, 62, 63, 66. For example, A/AC.134/SR.41, 141 (Yu-
goslavia); A/AC.134/SR.44, 162 (Cyprus); A/AC.134/SR.41, 137 (Iran); A/AC.134/
SR.52-66, SR.57 (1970), 32, SR.74, 112-113 (Uruguay); A/AC.134/SR.52-66, SR.60
(1970), 86 (Mexico); A/AC.134/52-66, SR.60 (1970), 88 (Madagascar); A/AC.134/
SR.67-78, SR.70 (1970), 50 (United Arab Republic). This was also the underlying
view in the 13-power proposal, A/8019 (1970), 19 para 53.
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the preconditions for self-defense, and serve as a pretext to use force.>00
Self-defense should only be granted in cases where “there was no time
for deliberation or appropriate action by the Security Council”®' In any
event the examples relating assistance to non-State actors, in their view,
did not meet these requirements. In addition, they were concerned about
the difficulty to draw a line between internal revolts and acts of aggression
of external origin and the problems of proof that become more decisive
if a response in self-defense was at stake.>92 However, none of these States
argued that such behavior was not dangerous or even lawful. But for them,
it “only” qualified as a violation of the rule of non-intervention and breach
of peace.>03

For others, in particular the States submitting the six-power proposal,
the inclusion of indirect aggression was essential.’%* Aggression by indirect
means was viewed as at least as serious as the direct use of force itself.50°
Not least, as this was included in the prohibition to use force and the
Charter, it should also be included in the concept of aggression.>0¢

Whether or not those acts triggered the right of self-defense was con-
tested even among those States that argued to include indirect aggression.
The Soviet Union, for example, remained ambiguous in its draft. While in-
cluding indirect aggression, it treated it distinct from “acts of aggression”.>0”
Western States criticized the Soviet draft in that respect.>%® For them, this
allowed the conclusion that such assistance did not have the “same legal
consequences under the Charter”, i.e., giving “rise to the right of individual

500 See also A/8019 (1970), 19 para 53, 46 para 127. A/AC.134/SR.52-66, SR.57 (1970), 37
(Norway); A/AC.134/SR.67-78, SR.74 (1970), 118-119 (France).

501 A/8019 (1970), 10 para 28.

502 A/7620 (1969) para 30, 63, 66.

503 A/8019 (1970), 9-10 para 28. A/AC.134/SR.52-66, SR.58 (1970), 61 (Yugoslavia): in
particular if no force is involved, or support is only “political or moral, or take the
form of the provision of medical supplies”. A/AC.134/SR.52-66, SR.57 (1970), 36
(France); A/AC.134/52-66, SR.60 (1970), 90 (Cyprus).

504 A/8019 (1970), 10 para 29, 18-19 para 51, 54, 45 para 126. See A/AC.134/SR.52-66,
SR.55 (1970), 20 (Italy); A/AC.134/52-66, SR.59 (1970), 66-67, SR.61, 97 (USA);
A/AC.134/52-66, SR.63 (1970), 115 (Turkey).

505 A/8019 (1970), 9 para 27. States: A/AC.134/SR.52-66, SR.56 (1970), 25 (Canada);
A/AC.134/52-66, SR.62 (1970), 109; A/AC.134/52-66, SR.63 (1970), 114 (Indonesia).

506 A/AC.134/SR.52-66, SR.56 (1970), 26 (Canada).

507 Later the USSR explained that “indirect aggression need not necessarily be equated
with direct armed attack.” A/AC.134/SR.52-66, SR.58 (1970), 52 (USSR).

508 A/7620 (1969) para 28.
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or collective self-defense provided for in Article 51 UNC.>® For them, the
Charter did not make a distinction.”? Self-defense should also apply to
indirect aggression.”!! If not, this might encourage States with expansionist
ambitions.”'? The existence of a State targeted by indirect aggression may be
equally jeopardized if the Security Council was unable to act (quickly).>"®
Also, if attacking the bases of mercenaries across the frontier was found to
be the only way to stop persistent incursions, the defending State should
not be considered the aggressor.>* The risk of abuse was sufficiently taken
into account by the requirement of proportionality.>®

To the extent that the provision of assistance could amount to aggression,
States agreed on two points:

First, the assisted act must involve the use of force. The respective drafts
should be clearer on this.>!® In fact, many States required a certain degree of
gravity to justify equating indirect and direct aggression.>”

Second, conceptually, “indirect aggression” addressed a State using force
“through the agency™® of non-State actors. The assisted actors were a
“medium” used by the assisting State.’"” Later Judge Schwebel, speaking for
the USA, explained the underlying idea:

509 Ibid. For example: A/AC.134/SR.34, 60 (Japan). See also A/AC.134/SR.38, 98
(Ghana).

510 See for example the 6-power proposal, A/7620 (1969) para 61; A/8019 (1970), 9 para
27,19 para 54, 46 para 128. See also Schwebel, RAC (1972) 458

511 A/8019 (1970), 46 para 128. E.g. A/AC.134/SR.52-66, SR.57 (1970), 40-41 (Japan);
A/AC.134/SR.67-78, SR.73 (1970), 107 (UK); A/AC.134/SR.67-78, SR.74 (1970), 114
(USA); A/AC.134/SR.67-78, SR.74 (1970), 116 (UK).

512 A/8019 (1970), 46 para 128; A/AC.134/SR.67-78, SR.74 (1970), 115 (USA).

513 A/8019 (1970), 47 para 128.

514 Ibid; A/AC.134/SR.67-78, SR.74 (1970), 115 (USA).

515 Le. if the “presence of an armed attack constituted an imminent danger simil-
ar to an armed attack” A/7620 (1969) para 65, A/8019 (1970), 19 para 54; A/
AC.134/SR.52-66, SR.57 (1970), 40 (Japan); A/AC.134/SR.52-66, SR.63 (1970), 116,
121 (USA); A/AC.134/SR.67-78, SR.74 (1970), 117 (UK). Critical in this respect:
A/AC.134/SR.52-66, SR.63 (1970), 119 (United Arab Republic).

516 A/7620 (1969) para 25-26, 28, 33. E.g.: A/AC.134/SR.32, 40 (Mexico), A/AC.134/
SR.33, 56 (Italy); A/AC.134/SR.38, 106 (Australia); A/AC.134/SR.52-66, SR.57
(1970), 38 (Australia); A/AC.134/SR.59 (1970), 65 (USA).

517 A/AC.134/SR.74 (1970), 120 (Canada); A/AC.134/SR.67-78, SR.70 (1970), 52 (Con-
g0).

518 A/8019 (1970), 9 para 27. A/AC.134/SR.52-66, SR.55 (1970), 20 (Italy).

519 A/8019 (1970), 20 para 57. See also A/AC.134/SR.67-78, SR.74 (1970), 116 (UK).

270

{o) I


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

IL. Assistance in international practice

“The principle involved was simple and familiar and one of the general
principles of law recognized by civilized nations as applied by the ICJ:
“He who brought the act of another procured a result was held respons-
ible for the result; the principal was held to be responsible for the act of
his agent.” That principle should attract the support of all of the members
of the committee”>20

When this was the case, however, remained fiercely disputed: many States
argued for a narrow understanding. They required an active and major role
of the assisting State, such as “sending”.>?! For example, France justified
this as “aggression did not depend upon the wearing of a uniform or the
legal status of the armed force employed.”>?? This understanding would
have excluded other forms of assistance, like “mere” “encouragement”,
“support”, or the “refusal to take all necessary measures to deny armed
bands aid or protection”.>?? Again, France explained that “the link was not
so close between the use of armed force and “organizing, supporting or
directing [...] subversive activities”.5?* Other States disagreed and called for
the broader understanding.>?°

On that basis, the Working Group established in 1970 only included a
rule prohibiting the sending of armed bands, on the understanding that in
any event this form “could amount to direct armed aggression”.>26

Notably, in light of those controversies, there were also thoughts to
stipulate a general rule that would have left the dispute unresolved. For

520 A/AC.134/SR.59 (1970), 67.

521 A/AC.134/SR.35, 77 (Congo); A/AC.134/SR.67-78, SR.73 (1970), 108 (France);
A/AC.134/SR.52-66, SR.58 (1970), 51 (USSR according to which “volunteer forces”
should be treated differently); A/AC.134/SR.52-66, SR.58 (1970), 55 (Ecuador re-
quiring an “acting under the order of a foreign Government”).

522 A/AC.134/SR.52-66, SR.57 (1970), 36 (France).

523 A/7620 (1969) para 28.

524 A/AC.134/SR.67-78, SR.73 (1970), 108 (France). See also A/AC.134/SR.67-78, SR.74
(1970), 119 (Syria): “The support or encouragement of armed bands, subversive
activities or civil strife in another State were also acts of aggression, but not as direct
or as serious as the classic cases of flagrant, direct aggression”, emphasis added.

525 E.g A/AC.134/SR.28, 19 (Canada); A/AC.134/SR.31, 32 (USA); A/AC.134/SR.32,
38 (UK); A/AC.134/SR.34, 60 (Japan); A/AC.134/SR.38, 106 (Australia); A/AC.134/
SR.39, 116 (Finland); A/AC.134/SR.45, 172 (Canada); A/AC.134/SR.52-66, SR.57
(1970), 39 (Australia).

526 A/8019 (1970) Annex I, 65 para 22, 23.
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example, some States proposed to add to the general definition, if not the
qualification “direct or indirect”, at least “however exerted.”>?”

The survey illustrates well that in that debate on indirect aggression, in-
terstate assistance did not play a prominent role. Almost exclusively, States
referred to support to non-State actors (acting externally in form of armed
bands invading the targeted State or acting internally through subversion,
etc.).>?® Also, the Working Group only addressed support to non-State
actors when considering acts proposed for inclusion.®?® Furthermore, most
arguments that could have been equally valid for interstate assistance were
tailored narrowly towards these scenarios relating to non-State actors. For
example, one representative argued that “treaties defining aggression that
have been concluded in the past always contained a paragraph dealing
with support given to armed bands”>3 That these treaties also referred to
interstate assistance, found no mention, however.

But, as the reports of the Special Committee diligently recorded,>!
there was one exception. One State applied the concept also to inter-
state assistance, at least to one specific form: Romania.>® It persistently
expressed the opinion that “if a State permitted another State to use its
territory in order to attack a third State, that constituted an act of indirect
aggression.”>%3

In 1969, Romania argued for a generic description of armed aggression
that should be supplemented by an indicative list of typical acts of armed
aggression. It based this list on “international experience so far gained, the
conventional practice of States and world public opinion.”>** The enumera-
tion should include inter alia “the use of armed bands on the territory of
another State”>* Then, Romania added: “If a State permitted another State
to use its territory in order to attack a third State, that constitutes an act
of indirect aggression which should be condemned as one element of the
crime of aggression”.>%¢

527 1Ibid 61 para 4.

528 See for example: A/AC.134/SR.52-66, SR.56 (1970), 25 (Canada).
529 A/8019 (1970), Annex II, 65 para 22.

530 Ibid 18 para 51.

531 A/7620 (1969) para 35; A/8019 (1970), 10 para 30.

532 A/AC.134/SR.41(1969), 137-139; A/AC.134/SR.59 (1970), 64.

533 A/7620 (1969) para 35.

534 A/AC.134/SR.25-51, 138.

535 Ibid.

536 Ibid 139.
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In 1970, it was again Romania that “noted the absence from all drafts of
any reference to the case where one State puts its territory at the disposal
of another for use as a base in an armed attack against a third” State.>”
Romania emphasized that this act merited inclusion in the list of acts of
aggression.>8

Yet, Romania’s request remained no more than the howling of a lone-
some wolf in the thicket. It did not spark a comprehensive discussion of
the application of indirect aggression to interstate assistance or the regulat-
ory framework of interstate assistance in general. Neither did it trigger a
debate on whether to include other forms of interstate assistance - but this
Romania’s call was arguably not meant to do given its very specific nature.
No State replied or referred to the idea throughout the discussions. In the
debates in 1969 and 1970, interstate assistance remained no more than a
side note.

(c) 1971

In 1971, the Working Group combined the various positions into a single
text, although large parts were put in square brackets, indicating that they
were not acceptable to all States.>® There was agreement to limit the defini-
tion to the use of armed force.>40

The general debate once again circled around the indirect use of armed
force, exchanging primarily familiar arguments. It was again the application
of the right of self-defense to those situations that remained at the center
of the debate.>*! Some thought that acts such as “organizing, supporting or
directing armed bands that infiltrated into another State” did not entitle the
targeted State to exercise its rights to self-defense, although they admitted
that in “marginal cases in which the infiltration was so substantial and the
danger so great that they were tantamount to an armed attack,” this might
be justified.>*? Others argued that the right could not depend on the means

537 A/AC.134/SR.52-56, SR.59, 64 (Romania).

538 A/8019 (1970), 10 para 30.

539 A/8419 (1971) Annex III, 30-37.

540 A/C.6/SR.1268,123 para 7 (Iraq as Chairman).

541 A/8419 (1971), 8-9 para 27-28. Against or cautious: A/AC.134/SR.81, 12-13, SR.89,
82-83 (Cyprus); A/AC.134/SR.84, 35 (USSR); A/AC.134/SR.84, 39 (Syria). For: A/
AC.134/SR.82, 18 (USA).

542 A/8419 (1971), 8-9 para 27. A/AC.134/SR 81, 13 (Cyprus).
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of aggression used, at least if the indirect use of force is fully comparable to
direct uses of force.>*3

And again, the debate primarily concerned the involvement in violence
by non-State actors.>** On the subject of specific acts of aggression, Ro-
mania remained alone with its call to include interstate assistance in form
of making “territory available to another State so that the latter could
commit aggression against a third State.”>4°

The single text did not include any explicit reference to interstate assis-
tance. But at least, it allowed for the inclusion also of interstate assistance,
albeit it was certainly not States’ primary concern.

First, the general definition stipulated that “aggression is the use of
armed [however exerted] [...]”.>4¢ This was introduced to embrace indirect
aggression, not defining it any further.>” Second, one aspect of the provi-
sion on indirect aggression (although entirely in brackets) read

“The carrying out, directing, assisting or encouraging by a State of acts
of incursion, infiltration, terrorism or violent civil strife or subversion
in another State, whether by regular or irregular forces, armed bands,
including mercenaries, or otherwise, or the acquiescing by a State in
organized activities within its territory directed towards the commission
of such acts”>48

Notably, this provision referred to those acts also when committed by
regular forces. This might also embrace assistance provided to the regular
forces of a third State. The constellation of assistance to and encouragement
of a State’s own regular forces would arguably be no indirect aggression.

543 A/8419 (1971), 9-10 para 28. A/AC.134/SR.82, 19 (USA); A/AC.134/SR.84, 33
(Japan); A/AC.134/SR.85, 43 (Italy); A/AC.134/SR.85, 50-51 (UK).

544 E.g. A/AC.134/SR.84, 31 (Australia); A/AC.134/SR.85, 42 (Italy). See also in the
Sixth Committee: A/C.6/SR.1270, 134, para 22 (Greece), 134 para 26, 28 (Burma);
A/C.6/SR.1271, 140 para 30.

545 Report of the Special Committee on the Question of Defining Aggression, A/8419
(1971), 10 para 30; A/AC.134/SR.87, 68. It made the same request also in the Sixth
Committee A/C.6/SR.1272, 145 para 23.

546 A/8419 (1971) Annex I1I, 30.

547 See e.g. A/AC.134/SR.84, 31 (Australia). See also A/AC.134/SR.89, 77 (Syria). The
scope then again varied: e.g. A/AC.134/SR.86, 62-63 (Ghana) limiting it to “armed
force necessitating the exercise of the right of self-defense”, hence requiring that
indirect forms were “of particularly great intensity.”

548 A/8419 (1971) Annex III, 34-35.
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The views expressed on the Working Group’s report, however, did not
clarify the scope; once again, States were only concerned with the question
of whether this would create a casus belli.>*°

(d) 1972

In 1972, the Working Group made considerable progress through informal
negotiating groups, and was able to resolve many brackets - not so, how-
ever, on the subject of indirect aggression. The stalemate on what was
described as the “crux of the negotiations™ " was reflected in two altern-
ative proposals included in the report of the informal negotiating group
established by the working group. The first adopted a high threshold. It
was confined to sending by a State of non-State actors, required the latter
to use force amounting to an armed attack. The right of self-defense was
excluded.>' The second alternative proposed by the six-powers sought
to incorporate the formula agreed upon in the Friendly Relations Declara-
tion.>> The formula therein was generally accepted as prohibited conduct.
But again, views diverged if it was appropriate to include it in a definition of
aggression.>3

Interstate assistance again found no consideration, neither in the realm
of the deliberations of the Special Committee nor in the Sixth Commit-
tee,5>4 but for Romania’s remark that “the list of acts which constituted
acts of aggression should include other examples, and in that regard the
proposals made by his delegation at earlier sessions remained valid.”>>

549 A/8419 (1971), 17-18 para 52-57.

550 A/AC.134/SR.95 (Australia). See also A/AC.134/SR.96, 45 (Turkey); A/AC.134/
SR.96, 51 (UK).

551 A/8719 (1972), 15.

552 Ibid; A/AC.134/SR.96, 51-52 (UK).

553 See e.g. A/AC.134/SR.98, 71 (Bulgaria): “it took on a different meaning and tended
to obliterate the borderline between the crime of aggression and other forms of the
use of force”

554 In the Sixth Committee indirect aggression was also discussed, again however only
with respect to support to non-State actors A/C.6/SR.1348, 207 para 19 (France),
208 para 27 (Greece); A/C.6/SR.1349, 215 para 64 (Philippines); A/C.6/SR.1350, 222
para 31 (Kenya); A/C.6/SR.1351, 227 para 20 (Nigeria).

555 A/AC.134/SR.95, 35 (Romania).
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(e) 1973

It was only in 1973 that Romania’s insistence bore fruits. A change of
procedure opened the door. So far, the Working Group consisted of selected
delegations. In 1973, all delegations of the Special Committee were welcome
to join the Working Group.>>¢ Now that Romania participated,” the provi-
sion of territorial interstate assistance had an advocate with more direct
influence.

It was then also the Romanian delegate that reported from the Working
Group to the Special Committee that “at his request” the Working Group
had added to its list i.a. “[t]he use of the territory of one State as a basis
for attack against another State”>*® The Working Group then established
Contact Group 2 that was instructed to examine “the acts proposed for
inclusion, indirect use of force”, among others.> Romania joined this
group, t00.%60

Ultimately, States came up with a consolidated text of the reports of the
contact groups and of the drafting group.®! Among the acts proposed for
inclusion were also acts that were referred to as indirect aggression that
had occupied much space in the negotiations.>®? First, States reproduced a
text that was discussed on indirect aggression through non-State actors. On
the basis of previous proposals and drafts, the consolidated text defined as
aggression:

“(g) The sending by or on behalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out invasion or attack involving
acts of armed force against another State of such gravity as to amount to
the acts listed above, or its open and active participation therein.”>63

556 A/9019 (1973), 3 para 6. The Yugoslavian Chairman, Mr Todori¢, had proposed this,
A/AC.134 SR.103, 11.

557 A/9019 (1973) Report of the Working Group, 13 para 3, 4.

558 A/AC.134/SR.104 para 14 (Romania).

559 A/9019 (1973) Report of the Working Group, 13 para 4; A/AC.134/SR.105, 15.

560 Ibid.

561 A/9019 (1973) Report of the Working Group, Appendix A, 15. On the course of
negotiations: 13-14 para 1-7.

562 A/AC.134/SR.106, 21 (Turkey).

563 A/9019 (1973), 17, Article 3(g). It remained however controversial: ibid 19: some
proposed that it should be covered by a separate article. Likewise, the clause on
“participation” was controversial.
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States however did not stop there. Secondly, they included a provision on
interstate assistance. Along the lines of Romania’s proposal,®®* the concept
of aggression also embraced:

“(f) The action of a State placing its territory at the disposal of another
State when the latter uses this territory for perpetrating an act of aggres-
sion against a third State with the acquiescence and agreement of the
former.”>65

(i) Some observations

The consolidated text was remarkable in several respects.

First, that and how the concept of indirect aggression was extended in
the final stretch of the deliberations to embrace also interstate assistance in
Article 3(f) was noteworthy. While the provision did not come out of the
blue, there were only little signs that its inclusion was to be expected. It
stood at the end of fierce and lengthy struggle on indirect aggression that
only sporadically included some sparse references to interstate assistance.
Previous deliberations did not give the impression that States would attach
particular importance to the interstate assistance scenario in general, or
territorial assistance in particular, as the five-year ignorance of Romania’s
suggestion illustrates best. In this light all the more remarkably, Article 3(f)
did not spark substantial disagreement. No State challenged the rule as a
whole. States from all camps expressly accepted the provision.”®® The few
formal and recorded remarks only concerned nuances of the definition.>¢”
For example, Italy and Syria both reserved their position on aspects of
the provision. Both however expressly noted their support of the idea
contained in Article 3(f).568

Second, States considered Article 3(f) a feature of the concept of indirect
aggression, as not at least the systematic position and the drafting history
suggest. Despite the same conceptual origin States distinguished between

564 A/C.6/SR.1441, 238 para 36 (Romania) admitting that it was its proposal.

565 A/9019 (1973), 17, Article 3(f).

566 A/AC.134/SR.106, 27 (Italy); A/AC.134/SR.108, 38 (Syria); A/AC.134/SR.108, 42
(Bulgaria); A/AC.134/SR.108, 42 (USA).

567 Similarly, Bruha, Definition der Aggression, 262. One State made a reservation. A/
9019 (1973) Appendix A, 19.

568 A/AC.134/SR.106, 27 (Italy); A/AC.134/SR.108, 38 (Syria). See also A/AC.134/
SR.109, 47 (USSR) that called for reconsideration of the wording.
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the recipients of assistance: States (Article 3(f)) and non-State actors (Art-
icle 3(g)). States set up two different rules with different scope - the
recipient being the main distinguishing feature. States neither discussed
nor applied the standards applicable to non-State actors to States.

Third, on that basis, it is interesting to see the parallelism and differences
between the provisions regulating interstate assistance and assistance to
non-State actors.

In both cases the provision of assistance itself was not sufficient to
amount to aggression. Both provisions are accessory in nature. Pursuant
to Article 3(f), neither the placement of territory at the disposal itself, nor
the agreement and acquiescence in the use of force, are enough. Only once
the assisted States commits aggression, has the assisting State committed an
act of aggression as well. Likewise, Article 3(g) requires that the “acts of
armed force” are carried out.>®® The mere provision of assistance does not
amount to aggression, in line with the general agreement that only armed
aggression was to be defined.

Furthermore, both provisions require that the assisted armed force
reaches a certain magnitude and gravity, and thus is equal to an act of ag-
gression.””? Here the provisions deviate. Article 3(f) requires an (unlawful)
aggression. Article 3(g) does not require illegality. Article 3(f) refers to “an
act of aggression,” a legal category.®”! Article 3 (g) refers in a rather clumsy
manner to “invasion or attack involving the acts of armed force against
another State of such gravity as to amount to the acts listed above”. This
is a factual description only - also limiting the defense to the facts, which
could refer to the characteristics of the assisted non-State actor or to the
force used.>’? It was certainly a decisive difference for the application of the
rule. But it was not a structurally relevant difference. In fact, this difference
merely accommodated the fact that non-State actors could not commit an
act of aggression in legal terms. This common characteristic once more
underlined the similar origin in the concept of indirect aggression: in both

569 Ghana reported that this condition was important as the question on elements
without use of armed force had divided States before. A/AC.134/SR.109, 49 (Ghana).

570 See for example A/AC.134/SR.106, 29 (Mexico); A/AC.134/SR.108, 37 (Syria) (but
also pointing to the difficulty of proof ); A/AC.134/SR.109, 50 (Ghana).

571 This allows for the argument that the assisted use of force was no aggression, as a
justification applied.

572 For example, supporting “volunteers” for example could fall outside the scope. Note
also the reference to “invasion or attack” that points towards a right of self-defense,
but also appears to exclude support to civil strife from within a State. On the
background Bruha, Definition der Aggression, 235.
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cases, the assisting State was committing an act of aggression through an
intermediary.

The key difference lied in the form of contribution by the assisting State
that justified States to equate the assisting State with an aggressor.

In the context of the use of force by non-State actors, Article 3(g) re-
quired “sending” or “open and active participation” by the assisting State.
The former alternative met acceptance. The latter, however, was the be-
ginning of a compromise. France summarized the positions of States as
follows:

“Some States considered it inappropriate to define rigidly the link
between the receiving State and armed bands. The mere fact that a State
received, organized, encouraged or assisted armed bands which commit-
ted incursions should be regarded as an act of aggression. The extreme
view was that the mere fact that a State made its territory available to
armed bands should be regarded as an act of aggression. On the other
hand, many delegations, including his own, considered that aggression
should not be regarded as having occurred unless first, the activities of
a State were involved - otherwise the case would fall outside the scope
of the definition of aggression — or second, an invasion of another State

took place involving the use of a sufficient degree of armed force by the
armed bands>73

The proposed compromise did not follow the previous argument that any
form of assistance that was accepted in the Friendly Relations Declaration
to amount to a “use of force” was enough to qualify as aggression.””* How-
ever, it accommodated in particular the wish of the six-power-States for
a broadening of the scope.””> On that basis, a general provision of “parti-
cipation” was introduced, albeit in a qualified manner to raise the bar.>”®
Opinions on this qualification were and remain divided. Initially, States
had proposed to refer to “collaboration therein.>’7 As this terminology met
with strong opposition, the notion of “open and active participation” was

573 A/C.6/SR.1441, 239 para 45 (France), emphasis added.

574 See above A/8719 (1972), 15.

575 A/9019 (1973) Report of the Working group, Appendix B, 23 (USA); A/AC.134/
SR.108, 41 (UK).

576 But see A/AC.134/SR.106, 20, A/9019 (1973) Report of the Working group, Appendix
B, 22, (Indonesia), 23 (USA), 24 (Guyana) arguing to broaden the scope.

577 A/9019 (1973) Appendix A, 19.
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introduced, which again did not find general agreement.’”® Article 3(g)
then represented no more than the text discussed during the last stage
of consultations. It suggested that States were about to include a general
provision, the precise qualification to be still discussed.

For assistance to States, on the other hand, States chose a different
approach. They neither included the sending requirement, nor did they
adopt a (qualified) general rule nor apply the same rule of non-State actors
to States (as was at times proposed in the early debates). Instead, States
stipulated a specific rule governing territorial assistance only.

Reasons for the inclusion of the rule, and the different scope in the inter-
state context remain ambiguous. There are no records of the discussions
in the Working Group,””® and many deliberations were held informally. In
formal meetings, States kept a low profile on their motives. Still, several
reasons come to mind:

First and pragmatically, Romania was the driving force behind Article
3(f). Romania’s call was confined to territorial assistance. It did not propose
a broader rule. In fact, Romania’s proposal also was not meant to mirror the
rules on assistance to non-State actors, but to complement them. Without
an advocate for a broader rule at that final and decisive stage, it was also not
considered.

Second, the widely accepted rule of “sending” appeared as rather unlikely
scenario in the interstate context. That indirect aggression also embraced a
general rule, i.e., the prohibition of “open and active participation,” on the
other hand, was fiercely contested in the present context of aggression.>°
Applying such a general rule to interstate assistance that had as many nu-
ances arguably would have opened Pandora’s box. States wanted anything
but opening yet another imbroglio. At the present stage of deliberations,

578 Ibid; States against the “participation’-clause: A/AC.134/SR.107, 31 (Algeria);
A/AC.134/SR.107, 33 (Egypt); A/AC.134/SR.108, 37 (Syria); A/AC.134/SR.108, 40
(Iraq); A/AC.I34/SR.108, 42 (Bulgaria); A/AC.134/SR.109, 47 (USSR); A/C.6/
SR.1443,253 para 32 (USSR) - requiring a “direct link” States for the clause (or even
broader): A/AC.134/SR.106, 21 (Turkey); A/AC.134/SR.106, 22 (Canada); A/AC.134/
SR.106, 24 (Indonesia); A/AC.134/SR.108, 41 (UK).

579 A/AC.134/SR.103, 11.

580 A/9019 (1973) Appendix A, 19. A/AC.134/SR.107, 31 (Algeria with a reservation on
that aspect); A/AC.134/SR.108, 37 (Syria); A/AC.134/SR.107, 33 (Egypt); A/AC.134/
SR.108, 40 (Iraq); A/AC.134/SR.108, 42 (Bulgaria); A/AC.134/SR.109, 47 (USSR). It
was accepted however for the “use of force”, in the Friendly Relations Declaration.
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they aimed for ending two decades of controversies and a conclusion ac-
ceptable for all States - at best through consensus.>8!

Third, against that background, following Romania’s lead appeared the
easiest way through which States could come to agreement. In fact, that
the provision sparked so little debate suggested that the proposed rule was
not controversial. It appeared to be fairly well established in international
law - although at least formally, States did not refer to previous practice.
It was a proposal behind which all States could rally. As Romania did not
belong to any of the three groups that had submitted a proposal, political
considerations did not come into play.

Fourth, interstate territorial assistance was a well-suited example for
interstate indirect aggression. It may not necessarily have been the most
pressing issue. But the provision of territory was a common phenomenon.
It was an essential and decisive contribution to the use of force. Last but not
least, it was relevant in the context of a potential response by armed force
in self-defense, which States had in mind. The territorial base from where
an attack was launched was inherently linked to and highly relevant for the
question of proportionate self-defense, if the attack comes from that very
State. (Also) striking the territorial State from where an attack originates
may be the only possible way to effectively defend oneself against the attack.
This is even more relevant in the interstate context than in the non-State
actor context. While the latter can typically be more easily defended within
territorial confines,’®? States have more sophisticated military means that
often do not allow for defense other than targeting the roots.

Fifth, in light of the concerns voiced about assistance to non-State actors,
territorial assistance in the interstate context appears to have caused less
concern.’®3 On the one hand, the placement of territory at the disposal was
more formalized and verifiable in the interstate context, thus mitigating the
feared difficulty of proof and the risk of being subject to abusive exercise
of self-defense.>®* On the other hand, territorial assistance may pose an
increased risk to be subject to acts of self-defense.

581 E.g. A/AC.134/SR.103, 11, SR.106, 21 (Turkey), 22 (Canada), 30 (Japan), SR.108, 41
(Bulgaria), SR.109, 51 (Finland). See also Schwebel, RAC (1972) 447-448.

582 Of course, as the US has pointed out in the 1970 debate, this is necessarily true for
all cases.

583 Tt is not clear that territorial assistance to armed bands was excluded from the pro-
hibited forms. It only was not expressly included. As such, it was more controversial.

584 Also, in the interstate context territorial assistance was necessarily a voluntary
decision (or otherwise a violation of State sovereignty); in the context of non-State
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Fourth, it is remarkable that States included an act of assistance and
equated it with perpetration of aggression. States were well aware of the
critical observation later voiced by many scholars:8> Article 3(f) concerned
acts that were traditionally qualified as participation. For example, Italy
described the “idea contained in article 3(f) [as] the need to condemn the
complicity of a State with another State perpetrating an act of aggression.”>8
The USSR described the subject of that subparagraph as the “complicity or
joint participation in aggression.”>%”

This did not mean however that States attempted to eliminate the line
between participation and perpetration entirely. Already the fact that not
all forms of assistance qualified as aggression shows that the two concepts
remain separate in principle. On the condition that participation met a
certain standard of gravity,”8® acts of participation could exceptionally be
placed on the same footing as prohibited perpetration.® As the USSR put
it, in those cases there is “an act of aggression perpetrated by two or more
States.”>° Both States are then responsible for the same act of aggression.

actors, as the armed bands may form involuntarily within the territorial State, are
less controllable for the territorial State that may have less effective means to take
action against these armed bands In the interstate context, the territorial State
can revoke the consent. Legally, the State using force has to leave the country.
The territorial State has done all to advert the risk of self-defense. Of course, the
aggressor State may continue to use the territory. But this is then in violation of
international law. In this context, hence this was a clear category to draw a line,
which was missing in the non-State actor context.

585 E.g. Andreas Paulus, 'Second Thoughts on the Crime of Aggression, 20(4) EJIL
(2009) 1121; Kai Ambos, 'The Crime of Aggression after Kampala, 53 GYIL (2010)
488; McDougall, Crime of Aggression, 76-77; Miles Jackson, Complicity in Interna-
tional Law (2015) 143-144; Bruha, Definition of Aggression, 163; Claus Kref3, "The
State Conduct Element' in Claus Kref3 and Stefan Barriga (eds), The Crime of
Aggression. A Commentary (2017) 446.

586 A/AC.134/SR.106, 27 (Italy), emphasis added. See also A/AC.134/SR.108, 38 (Syria).

587 A/C.6/SR.1443, 253 para 32 (USSR), A/AC.134/SR.109, 47 (USSR). See also A/C.6/
SR.1442, 248 para 65 (Ghana).

588 States remained rather silent on this exact standard. It may be deduced however
from the general debates, the conception of aggression in general, and the fact that
not all forms of assistance were included (as proposed for example for non-State
actors by the six powers), but only a careful selection, all of which are based on a
certain form of involvement of the assisting State. This is also based on the general
idea behind the concept: perpetration through an intermediary, which implicates
that not any assistance or even implication in the use of force is sufficient.

589 Critical whether this was true for the 1972-draft A/AC.134/SR.108, 38 (Syria).

590 A/AC.134/SR.109, 47 (USSR), emphasis added. In fact, the USSR sought to emphas-
ize that not only the territorial State bore responsibility.
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In doing so, States did no more than to continue their practice that had
culminated in the Friendly Relations Declaration, that acts of assistance,
of participation, could qualify as use of force, as perpetration. Now, States
refined this and concluded that some acts of assistance could even qualify
as aggression. At the same time, the narrow scope did not mean that those
forms of assistance that were not mentioned could never be a perpetration,
i.e., a use of force.

On that note, it is important to see that draft Article 3(f) did not consider
any form of territorial assistance as sufficient. The scope was deliberately
and carefully designed.

The mere fact that a State’s territory was used by another State for
aggression was not enough. Rather, this might come in the realm of Article
3(e) that prohibited the use of armed forces in the receiving State in contra-
vention of the conditions provided in the agreement.

It was required that the territory was placed “at the disposal” “with the
acquiescence and agreement” to the aggression. Unlike the somewhat un-
fortunate phrasing might suggest, the placement of territory at the disposal
of a State was not the exclusively relevant act of assistance.”! “Acquiescence
and agreement” in the perpetration of an act of aggression were required
as well. The relationship between those two assisting actions remained
unclear. The word “with” allowed for an understanding that acquiescence
and agreement had to be present at the time of placing the territory at
the disposal of the later aggressor State.”? Accordingly, Article 3(f) would
only cover cases where the State had placed the territory for a specific
aggression. This would have excluded cases where a State had placed the
territory, e.g. through a stationing agreement, beforehand.

With respect to due diligence violations, i.e., the failure to prevent the
use of the territory for aggression, ambiguity prevailed, largely due to the
cumulative use of the notions of “acquiescence” and “agreement”, connec-
ted by an “and”. The notion of “acquiescence” seemed to open the door.
It suggested that a territorial State might also be responsible to the extent
that it should have known about the aggression and could have but failed to

591 Voicing that concern: A/AC.134/SR.109, 47 (USSR).

592 See also Bruha, Definition der Aggression, 263. The systematic placement at the
end of the paragraph might be read to relate this to the use of the territory for
perpetrating aggression; this interpretation hence was not definitive.

283

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 4 Interstate Assistance in International Practice

prevent it.>** The notion of “agreement” appeared to close the door again,
and to set the bar higher, effectively requiring consent, on the basis that
the territorial State positively knew about and agreed to the aggression.
Without at least foreseeability, there could not be agreement.>** This uncer-
tainty caused some States to reserve their position.>>

At the same time, the required contribution remained still participation
by nature.>%¢ It was not required that the threshold of attribution was met.
Nor was it necessary for the territorial State invite or expressly endorse
the aggression. Again, States maintained a low profile on the reasons for
this conceptualization. It appears, however, that States again understood the
forms of assistance as a continuum. While all was prohibited, the debate
revolved around what was enough to qualify as aggression. States arguably
tended towards a higher threshold, requiring active participation.

The difference in tendencies towards assistance provided to non-State
actors was again notable. The latter did not include a provision on territori-
al assistance. It could be covered by the general (qualified) participation
clause.®” The decisive distinguishing criteria seemed to be the recipient of
assistance as well as the type and nature of assistance. States again kept a
low profile when explaining this distinction.

All of this, however, must again be understood against the backdrop
that States were discussing examples that were neither exhaustive nor con-
clusive.®*® Hence one cannot necessarily conclude that those mentioned
were the only forms of assistance that were prohibited. States made a
specific statement on the discussed and included forms of assistance. For
those forms, one can assume that they are prohibited uses of force. There,

593 See for non-State actors: A/AC.134/SR.108, 41 (UK): no responsibility if a State
“could do nothing to stop the misuse of its territory by others;” but “a State should
not escape responsibility if it were itself at fault,” i.e. supporting or encouraging, or
standing back and allowing its territory to be used for acts of aggression if it was in a
position to prevent.

594 See also Broms, RdC (1978) 353; Kref3, State Conduct Element, 447; Jackson, Compli-
city, 141 linking this to the placement requirement.

595 A/AC.134/SR.106, 27 (Italy); A/AC.134/SR.108, 38 (Syria).

596 States did not want to challenge this, see above notes 586-587.

597 One could however make the argument that as Article 3(f) covered territorial
assistance it should not be covered by Article 3(g). See also Bruha, Definition der
Aggression, 262.

598 See for this also A/C.6/SR.1440, 230 para 33 (Finland, Broms, Chairman of the
Working and Contact Groups) (“near-consensus [...] was largely due to consensus
on Article 47). A/C.6/SR.1441, 235 para 16. See also e.g. A/C.6/SR.1441, para 23
(Mongolia); A/C.6/SR.1441, 240 para 55 (USA).
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participation amounts to perpetration. On other forms, no statement was
made. Of course, the regulation of some forms of assistance indicated and
predefined the scope within which other forms of assistance might fall; at
least the assistance must meet similar criteria. Taking Article 3(f) as stand-
ard, however, one should be careful to draw conclusions with respect to
the general permissibility of assistance. It should be remembered that States
were concerned with aggression (that possibly allowed for self-defense).
This substantially determined the high threshold.

(ii) States’ observations

The consolidated text was not yet final. Agreement might have been close
and various principles had already gained acceptance. But the text as a
whole still lacked consensus. This was again particularly true for indirect
aggression. The necessary or sufficient involvement of the assisting State
remained especially controversial.>

Some States continued to press for a broadening of the involvement:
Guyana, for example, wanted to expand Article 3(g) to include “organiz-
ation or supporting”.c%® So did Indonesia.®®! The US again argued for
a wording aligned with the Friendly Relations Declaration.®®> The UK
wanted to include a failure to prevent acts of aggression originating from
a State’s territory.®> Uruguay’s proposal included a broadened scope for
non-State actors, but omitted - without further comment - the provision
on interstate assistance. Others rejected even any general concept of “par-
ticipation”.®0 Syria explained that the “large majority of subversive and
infiltration activities came rather under the category of minor acts, and at
the worst constituted a threat or a breach of the peace, a condition which
did not give rise to the automatic application of the right of legitimate
self-defense under Article 51 of the Charter”®%> It also feared exaggerations
to justify retaliatory action. France insisted that it should be “made abso-

599 See also A/C.6/SR.1440, 230 para 33 (Finland); A/C.6/SR.1441, 239 para 45
(France) setting out the provisions.

600 A/9019 (1973), 24 (Guyana).

601 Ibid 22 (Indonesia).

602 1Ibid 23 (USA). See also A/C.6/SR.1442, 242 para 7-8 (India).

603 A/AC.134/SR.108, 41 (UK). Rejecting this: A/C.6/SR.1441, 239 para 46 (France).

604 For example: A/C.6/SR.1441, 235 para 16 (German Democratic Republic).

605 A/AC.134/SR.108, 37 (Syria).
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lutely clear that such groups were genuinely involved in an international
situation, in other words in an incident between two States.”6%¢

States did not challenge the inclusion of Article 3(f). But they commen-
ted on its scope. Italy expressed reservations about the formulation “with
the acquiescence and agreement”.%%7 It also proposed to omit the words
“when the latter uses this territory” and instead to formulate “for the pur-
pose of perpetrating an act of aggression”.®%® In Italy’s view, this change
would more clearly express the idea underlying Article 3(f).6%° At first
sight, Ttaly’s suggestion could be understood to structurally change the
prohibition. It would no longer require the use. Already the provision of
assistance itself would be sufficient. But this was not Italy’s intent. When
stating the general idea, it referred to the need for “complicity [...] with
another State perpetrating an act of aggression” Also, Italy alternatively
proposed to clarify the act of assistance to “allowing the use of its territory.
It seemed that Italy’s primary concern with this proposal was the wording
and the content of the permission, not the structure.®°

Syria “had strong reservations with regard to Article 3(f). While it did
not object to the concept stated, it felt that the form of action referred to
should not be placed on the same footing as the direct and flagrant acts of
aggression mentioned in [the other] sub-paragraphs”o!!

In the Sixth Committee, various States commented on interstate assis-
tance. Ghana commented on the “new element” that it

“strongly supported the new concept contained in subparagraph (f),
although it was of the opinion that a State which had agreed to the
stationing in its territory of the armed forces of another State should not
be held liable for the latter's acts if it was in no position to do anything
about them. In other words, to be classified as an aggressor the receiving
State must be a willing accomplice, a fact which was reflected in the text
of the subparagraph in the reference to the "acquiescence and agreement"
of that State.”612

606 1Ibid 40 (France).

607 A/AC.134/SR.106, 27 (Italy).

608 Ibid. See also A/9019 (1973) Appendix B, 24.
609 A/AC.134/SR.106, 27.

610 See also Bruha, Definition der Aggression, 253.
611 A/AC.134/SR.108, 38 (Syria).

612 A/C.6/SR.1442, 248 para 65 (Ghana).
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The USSR stated:

“If his delegation understood subparagraph (f) correctly, the subject of
that subparagraph was the complicity of States or joint participation in
aggression whereby one State provided armed forces and the other State
provided a staging area for perpetrating an act of aggression against a
third State. However, according to the literal meaning of subparagraph
(f), the responsibility for the aggression rested exclusively with the State
which placed its territory at the disposal of another State.”6!3

Other States expressed their acceptance with the concept as such.®* Several
States — without further specification - called for further considerations of
the rule.®®

() 1974

In 1974, States finally agreed on a definition of aggression. It was adopted by
consensus.
The relevant provisions on indirect aggression then read:

“(f) The action of a State in allowing its territory, which it has placed at
the disposal of another State, to be used by that other State for perpetrat-
ing an act of aggression against a third State.

(g) The sending by or on behalf of a State of armed bands, groups,
irregulars or mercenaries, which carry out acts of armed force against
another State of such gravity as to amount to the acts listed above, or its
substantial involvement therein.”

As reported to the Working Group, in a Contact Group,®® both subpara-
graphs were “subject to (some) discussion.”®”” On Article 3(f), “the opinion
had been expressed that it should be deleted, but the majority had felt

613 A/C.6/SR.1443, 253 para 32 (USSR).

614 A/C.6/SR.1441, 238 para 36 (Romania); A/C.6/SR.1442, 243 para 21 (Kenya);
A/C.6/SR.1442, 246 para 43 (Yugoslavia); A/C.6/SR.1444, 261 para 25 (Madagas-
car).

615 A/C.6/SR.1440, 229 para 24 (Czechoslovakia); A/C.6/SR.1440, 232 para 48
(Ukraine); A/C.6/SR.1441, 235 para 16 (German Democratic Republic); A/C.6/
SR.1443, 253 para 32 (USSR); A/C.6/SR.1443, 257 para 64 (Hungary).

616 A/6919 (1974), 4 para 11. A/AC.134/SR.110, 6.

617 A/AC.134/SR.111, 9 (Finland, Broms acting as Chairman).
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that it should be retained with drafting changes”®'® Both provisions were
referred to a small negotiation group.

The resulting changes to the consolidated 1973 text primarily related to
the role of the assisting State.

The formulation “to be used” allowing for the understanding that the re-
quirement for the supported aggression to actually take place was omitted.
But States did not modify the general rule that using armed force indirectly,
through an intermediary, may likewise qualify as aggression.®'® Both cases
were considered as part of the concept of “indirect aggression.”?® Accord-
ingly, the provision of assistance itself did not qualify as aggression. It only
did so if the assisted actor actually used force.%?! The force used had to meet
the threshold of aggression.®?? Indirect aggression remained accessory in
nature.®?

As such, States were again well aware that this was in fact a situation of
participation®?* that was exceptionally equated with the perpetration of an
act of aggression. For example, Bulgaria critically noted that “Article 3(f)
was not quite in harmony with the other provisions of that article,” and
feared that “[t]he element of “double aggression” introduced by article 3(f)
might be used to complicate the process of identifying and condemning an
aggressor. 62

618 Ibid.

619 A fact that was highlighted in particular by 6-power-States: A/AC.134/SR.113, 29
(USA); 42 (Australia); 44, 45 (Canada); A/C.6/SR.1472 para 25 (Italy). See also
A/C.6/SR.1474, 58 para 49 (Brazil).

620 A/AC.134/SR.112, 15 (Japan); A/C.6/SR.1479, 86 para 50 (Afghanistan); A/C.6/
SR.1473 para 13 (Canada); A/C.6/SR.1480, 95 para 71 (USA); A/C.6/SR.1488, 148
para 25 (Afghanistan). See also Rifaat, Aggression, 273.

621 This was made clear in the text: “(f) “to be used”, (g) “carry out”. See e.g. also
France emphasizing this for non-State actor support: A/AC.134/SR.113, 26, A/C.6/
SR.1474, 56 para 29 (France): “Until [the armed bands] had been dispatched, no
act of aggression had occurred; the mere fact of organizing or preparing armed
bands did not of itself constitute an act of aggression.” Also A/C.6/SR.1472, 44 para
7 (Sweden); A/C.6/SR.1474, 56 para 24 (Kenya). Indirectly A/C.6/SR.1475, 62 para
14 (China). Similarly: Samuel G Kahn, 'Private Armed Groups and World Order, 1
NYIL (1970) 40-41.

622 In Article 3(g), States omitted the qualification of “invasion or attack”, but merely
referred to “acts of armed force”

623 A/AC.134/SR.113, 36 (Bulgaria).

624 A/C.6/SR.1472, 46 para 25 (Italy).

625 A/AC.134/SR.113, 36 (Bulgaria).
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As Romania stressed, the assisting State nonetheless was viewed to com-
mit a “separate act of aggression.”®?¢ Indirect aggression hence does not
qualify the assisting action as such as aggression. It was the connection with
the assisted aggression that States sought to prohibit.

It was implied that the degree of involvement in the assisted actor’s use of
force justified the inclusion.®?”

(i) The degree of involvement

States re-configured the degree of involvement that was sufficient. Syria’s
concern, voiced in 1973, did not prevail. But States decided to raise the
threshold with respect to the necessary link between the assisting State
and the assisted actor, and thus to narrow the scope of application of the
provisions.

With respect to non-State actors, States compromised on “substantial
involvement” as alternative to “open and active participation.”?® Yet it was
more of a non-agreement put into words, little more than a deferral of the
problem, skillfully masked in constructive ambiguity. Already when com-
menting on the outcome, States indicated that they had not substantially
departed from their previous views.6°

626 A/C.6/SR.1475 para 8 (Romania).

627 See below on the scope. This was also in line with the general principle of gravity
acknowledged in preamble para 5, Article 2 Definition of Aggression. For non-State
actors A/C.6/SR.1473 para 13 (Canada); A/C.6/SR.1477 para 27 (Turkey); A/C.6/
SR.1475 para 20 (Syria). In general: A/C.6/SR.1474, 56 para 24 (Kenya); A/C.6/
SR.1474, 57 para 37 (Madagascar); A/C.6/SR.1476, 66 para 6 (Belgium) “most repre-
hensible”, “most serious”.

628 For an interpretation against the background of the drafting history see Bruha,
Definition der Aggression, 236-239. Stone, AJIL (1977) 237-238.

629 For example, Indonesia explained that it agreed on the understanding that support
and organization was covered, A/AC.134/SR.111, 10, A/C.6/SR.1482, 110 para 35 (In-
donesia). The USA thought that the “subparagraphs did not, of course, purport to
spell out in detail all the illicit uses of force which could qualify as acts of aggression.
They should be understood as a summary, and reference to such documents as
the Declaration on Friendly Relations was particularly helpful in understanding
some of them and accepting the summary treatment of the issues in, for example,
subparagraphs (f) and (g).” A/C.6/SR.1480, 95 para 71 (USA). Others were glad that
it was limited, for example: A/C.6/SR.1475 (1974), 63 para 20 (Syria). In general,
the compromise was viewed critically already at the time of adoption: e.g. A/C.6/
SR.1480 (1974), 93 para 59 (Israel). See also Stone, AJIL (1977) 238.
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Article 3(f) was again less controversial. States from all camps expressly
welcomed the final version.®** In the context of interstate assistance, States
in general agreed to require a more active role of the assisting State. The
relevant act of assistance was now “the action [...] in allowing its territory,
which it has placed at the disposal of another State, to be used by that other
State for perpetrating”.

The final version thus clarified that not the placement of the territory
at disposal was the decisive tipping point of assistance, but “allowance”.
A State was not considered aggressor if only making territory available
without allowance of an aggression. Neither the mere fact of providing
territory for a purported aggression nor the unlawful use of the territory by
the aggressor made the territorial State an aggressor.

At the same time, the permission in itself was not enough if the territory
was not in fact made available to the other State. Also, the double require-
ment suggests (although not beyond doubt) that the territory needs to be
in fact used by the aggressor State. Although the final text®® is less clear
in that respect than the 1973-version which stipulated “when the latter uses
this territory for perpetrating an act of aggression,’®3? the drafting history
indicates that States did not intend to loosen the (accessory) standard
here 6%

Moreover, it was only required that the territory was used “for perpetrat-
ing an act of aggression.”®3* This precise contribution of the territory to
the act of aggression was not further qualified, hence not excluding any
specific use of the territory that contributed to the act of aggression. It left
the precise use of the territory undefined. It was not expressly required
that the armed forces or weapons used were stationed on and launched
from the territory. It therefore remains open to cover also certain less direct
contributions to the assisted act of aggression, such as the permission of

630 A/AC.134/SR.112, 15 (Japan); A/AC.134/SR.113, 40 (UK); A/C.6/SR.1474, 55 para 19
(Chile); A/C.6/SR.1474, 56 para 24 (Kenya); A/C.6/SR.1475, 61 para 8 (Romania).
A/C.6/SR.1473, 52 para 13 (Canada) - interestingly, Canada seems to view this
a new principle: “subparagraphs (f) and (g) described situations which had not
traditionally been thought of as acts of aggression, at least when that concept was
equated with acts of war””

631 It only requires allowing “to be used”.

632 See above, emphasis added.

633 See also above for the direction of the Italian proposal, note 607-610. See also Bruha,
Definition der Aggression, 253.

634 Emphasis added.
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overflight to bring the armed forces into position to launch the act of
aggression, the permission to use the territory as the central logistical hub
for an act of aggression, or the permission to use a command facility or an
essential relay station on that territory. The definition is hence sufficiently
flexible to account for the characteristics of modern, decentralized warfare,
such as drone wars. At the same time, States were reluctant to accept any
use of the territory. They rather required, in line with the general gravity-
requirement of aggression, a certain gravity, proximity, and directness.6%
Both considerations were reflected, for example, in Kenya’s statement that

“the action of a State, in allowing its territory to be so misused must
amount to active collusion with the aggressor State. It would be unreas-
onable to extend that paragraph to such an instance as routine permis-
sion of overflight to military aircraft which proceeded to attack a third
State.”6%6

Hence, a case-by-case assessment is required. Use of the territory that is by
nature more remote from the act of aggression is not excluded, but it needs
to be of such a degree that it meets the required threshold.

Also, the modified wording took into account the Soviet concern that
the Article did not adequately reflect the fact that it dealt with “an act of
aggression perpetrated by two or more States”.%” The assisted actor did
not have to be a mere tool, but could also bear responsibility.%3® In fact,
the new wording made clearer that two States, both the assisting and the
assisted State, are responsible for one act of aggression.®* At the same time,
the assisting State needs to actively collude in the act of aggression; mere
participation was not enough.

Furthermore, the modification also removed uncertainty over whether
the placement of the territory and the allowance had to take place simultan-
eously. The paragraph has been (re)phrased making clear that they need
not necessarily take place simultaneously. If the territory was placed at
the disposal of another State even without allowing aggression, and if the
State only later allowed the use, this could fall within the scope of Article

635 Kref3, State Conduct Element, 447 likewise submitted a requirement of ‘directness’.
But see Jackson, Complicity, 140-141 who seems to adopt a more lenient approach.

636 A/C.6/SR.1474, 56 para 24 (Kenya). See also A/C.6/SR.1443, 253 para 32 (USSR
referring to the assisting State providing a “staging area”).

637 A/AC.134/SR.109, 46-48 (USSR). See also A/C.6/SR.1443, 253 para 32 (USSR).

638 Contrary to the impression that Thomas, Thomas, Concept of Aggression, 66 give.

639 Underlining this conclusion as well Broms, RdC (1978) 353.
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3(f). Allowance and placing at the disposal could - but need not - be two
separate acts. An allowance could implicitly contain a placement at the
disposal, if the State in fact granted access to the territory. The latter did not
require that the territory was made available formally.®40

Moreover, replacing “with acquiescence and agreement” with “allowing
its territory to be used” was meant to raise the required threshold. Italy that
had already pressed for a change in 1973%4! explained in an interpretative
comment:

“Turning to specific provisions of the definition, he said that article 3,
subparagraphs (e) and (f), should be taken to mean that the territorial
State could be called upon to answer for an act of aggression only if it had
actively participated in the wrongdoing, for example by specifically allow-
ing troops of another State stationed in its territory commit aggression
against a third State. The territorial State could not be held responsible
for acts of aggression carried out without its consent. In his delegation's
view, only the active participation of the territorial State in aggression
committed by another State could be the source of international respons-
ibility for the territorial State”642

Canada similarly “hoped that that criterion would be applied with caution,
for it should be remembered that the knowledge and control of a State
regarding the improper use of its territory might vary considerably, and that
that State might suffer more than the third State as a result of the act in
question.”¢43

It may not be reflected beyond any doubt in the text of Article 3(f), but
the drafting history clearly suggests that not any territorial participation
was enough. States required a qualified, an active participation in the act of
aggression that justified the equation with an act of aggression, even if they
did not unambiguously specify it.*4* This was for two reasons in particular.
First, as Canada’s statement implied, States were well aware that participa-
tion pursuant to Article 3(f) would allow for the far-reaching consequence
of self-defense against the assisting State. Second and pragmatically, States

640 See also A/C.6/SR.1442, 248 para 65 (Ghana).

641 It had reserved its position to comment later, A/AC.134/SR.112, 13.

642 A/C.6/SR.1472 para 23, 25 (Italy).

643 A/C.6/SR.1473, 52 para 13 (Canada). See also A/C.6/SR.1477 para 15 (Libya) calling
for a cautious application.

644 A/C.6/SR.1472 para 23, 25 (Italy); A/C.6/SR.1473, 52 para 13 (Canada); A/C.6/
SR.1474, 56 para 24 (Kenya); A/C.6/SR.1442, 248 para 65 (Ghana).
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were aware that Article 3(f) may be intrusive in every-day interaction
among States, as the Kenyan intervention suggests.

On that basis “allowing” requires valid®¥> consent from the assisting
State.646

This does not mean that due diligence violations were excluded from the
outset. While States stressed the necessity of an active role, they referred to
due diligence violations, t00.°4” They only excluded clear cases where the
territorial State did not even violate due diligence standards.®*® The notion
of “allowing” likewise did not completely close the door. Not at least, by
allowing the aggressor State into its territory, the assisting State has actively
created already a risk of misuse — which is to be distinguished from the
case where the aggressor State merely uses the territory without any due
diligence violation.

Yet, by no means do all due diligence violations suffice. For example, the
drafting history and the wording clearly indicate that acquiescence is not
sufficient. Instead, only extreme cases of due diligence violations seem to
be able to meet the requirements.®* It seems that a due diligence violation
has to at least amount to an implicit permission/allowance.5® A key feature
here is that in this case, the assisting State provides the aggressor State with
sufficient certainty that it positively agrees with the use of the territory.
In the former (acquiescence), the aggressor State cannot rely on a similar
certainty. If the assisting State does merely not voice its disagreement, the
State cannot be as sure as in a case of a permission; it cannot plan and
organize with similar planning reliability. Only in case of a permission,
does it seem justified in States’ view to equate the territorially assisting State
with an aggressor. This consideration is also reflected in the requirement

645 As Kenya rightly points out, the permission must not be “obtained through coercion
or other pressures” — in accordance with general international law, A/C.6/SR.1474,
56 para 24 (Kenya).

646 Recall the statements by Italy and Kenya.

647 See statements by Ghana: “no position to do anything about them”; Canada:
“knowledge and control may vary considerably”; Kenya thought that it was unreas-
onable to include “routine permission of overflight”.

648 In particular A/C.6/SR.1442, 248 para 65 (Ghana).

649 For example, it conceivable that due diligence violations are covered if they are of
a high degree, scale and intensity, e.g. because the State tolerates aggression from
its territory for a long time period, despite having positive knowledge about it, or
actively avoiding knowledge.

650 A similar distinction draw Kref3, State Conduct Element, 447 and Jackson, Compli-
city, 141-142.
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that the territory must be placed at the disposal of the State using force.
Admittedly, to draw the line is difficult; as Canada noted, the scenarios can
vary considerably. Hence, it is a question of degree. In line with the general
approach taken in the Aggression Definition, States set the bar high.%>!

Not least, this is indicated by the fact that acquiescence was deleted from
the draft and Kenya excluded a failure to detect an aggressive goal of the
routinely authorized overflight.

This again further underlines that the mere use of the territory without
any participation of the territorial State does not fall within the realm of
Article 3(f). Kenya and Italy flagged that cases where the territory is used
in violation of international law (i.e., without or with invalid (express or
implicit) consent) are not covered.®>? In particular, States stressed once
more that the mere use of the territory against the express will was not
enough - Italy even brought Article 3(e), i.e., an aggression against the
territorial State into play.5>® If the aggressor State uses the territory at its
disposal against the express will of the territorial State, the latter cannot be
equated with an aggressor. At the same time, the mere fact that the territory
was not used in violation of international law (e.g., because an implicit
consent/toleration excludes the unlawfulness) does not necessarily mean
that the territorial State commits an act of aggression.

(ii) ‘Its territory’

What constituted territorial assistance, States did not specify. How States
understood the key notion of “its territory” was not assessed. Nothing
hence indicates that the understanding was to depart from the meaning in
general international law. The notion “territory” hence may be understood
to extend to water, land, and airspace as defined in general international
law.%>* Naturally, the main field of application States had in mind was
the provision of territory as a launching base for aggression, be it for a
specific permission, or through a permanent military base.%> That the
permission of overflight however may fall within the realm of the norm is
not least indicated by the Kenyan intervention to exclude routine overflight

651 See e.g. Italy requiring active participation.

652 A/C.6/SR.1474, 56 para 24 (Kenya); A/C.6/SR.1472 para 23, 25 (Italy).
653 A/C.6/SR.1472 para 25 (Italy).

654 See also Jackson, Complicity, 140.

655 See for example A/C.6/SR.1443, 253 para 32 (USSR).
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permissions. In general, the airspace is hence within the scope of the norm.
Whether or not this then suffices to conclude an act of aggression depends
on the extent of the participation.

Given the purpose of the Definition, it also seems reasonable to under-
stand the notion “its” not to refer to a legitimate territorial sovereign title,
but to territory under control of the assisting State.®>® The former would
otherwise leave a loophole inviting misuse. It has to be acknowledged,
however, that at least the Aggression Definition itself does not provide
absolute clarity in that respect.5’

Again, in all this, it is important to have in mind that States defined
“only” aggression. They did not stipulate a general prohibition.®>® It is
telling that States qualified the “complicity”, indicating that only a specific
form of complicity may qualify as aggression. Other forms of complicity
not mentioned by the Aggression Definition however may still be pro-
hibited.%>® Also, States repeatedly stressed that the Aggression Definition
should be read together with the Friendly Relations Declaration, suggesting
that the Aggression Definition qualified and refined certain acts as aggres-
sion.%® And once again, States stressed that the examples were illustrative,
rather than exhaustive.®¢! In particular, States warned of the risk that unlis-
ted acts are regarded as untypical.®®> Only the minimum of possible cases of
aggression were included here.5%3

e) The concept: Assistance as aggression

‘Indirect aggression’ was among the most controversial issues throughout
the debates on the Definition of Aggression.®®* Not at least terminological

656 See also Jackson, Complicity, 141.

657 In light of controversies on human rights law, a different interpretation is not
excluded.

658 Likewise, yet cautious Kref3, State Conduct Element, 447. See also Jackson, Compli-
city, 141.

659 See on indirect aggression: A/C.6/SR.1472, 44 para 7 (Sweden).

660 A/AC.134/SR.112,15 (Japan); A/AC.134/SR.113, 31 (Yugoslavia); A/AC.134/SR.113, 39
(UK); A/C.6/SR.1472, 44 para 7 (Sweden).

661 See among many A/C.6/SR.1473, 52 para 11 (Canada).

662 A/C.6/SR.1480, 87 para 4 (Jamaica).

663 A/C.6/SR.1481, 105 para 85 (Ivory Coast).

664 Ferencz, AJIL (1972) 499; Stone, AJIL (1977) 237 described it as the point which
“caused the greatest dissension”; Broms, RAC (1978) 353.
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uncertainties contributed significantly to the disagreement.®®> To the extent
that ‘indirect aggression’ related to ‘indirect use of force’, there was remark-
able agreement among States. On a conceptual level, the starting point
was rather uncontroversial. After some uncertainty at the beginning of the
deliberations,%¢¢ States quickly agreed that the prohibition to use force was
not limited to direct means,% but generally open to comprise indirect
means, not at least as the latter were among the most pervasive forms in
modern times.®%® If a State is operating through an intermediary,®® if it
colludes with another actor to use force, it might be viewed as perpetrator
of a use of force, qualifying as aggression. Even if this meant to prohibit
participation as use of force, as well — a fact that States were well aware of
— this principle did not spark substantial controversies among States. In any
case, with the adoption of the Friendly Relations Declaration, opposition
to this understanding was mooted. On that basis, the deliberations on
and the Definition of Aggression itself affirmed once more an accepted
conceptualization of the use of force. Here, the Definition of Aggression
remained on familiar terrain.”0

The Definition of Aggression, however, refined previous practice in three
respects.

First, the Aggression Definition removed any potential doubt that the
developments captured in the Friendly Relations Declaration could apply
only to States. In line with its primary mandate, it made clear that the UN
Security Council may act in reaction to assistance to a use of force also
based upon an act of aggression.®”!

665 See above, but also Thomas, Thomas, Concept of Aggression, 46-47, 67-68. See also
UNSG A/2211 (1952), 56-57; Schwebel, RAC (1972) 455-456 calling to draw a line.

666 Recall the USSR refusing to include the rule.

667 Le. through own State’s military force, Bruha, Definition der Aggression, 229. E.g.
A/AC.134/SR.31, 33 (USA).

668 Schwebel, RAC (1972) 458; Stone, AJIL (1977) 237; Rifaat, Aggression, 217-218;
Thomas, Thomas, Concept of Aggression, 46.

669 A/2211 (1952) para 414, 415; Schwebel, RAC (1972) 455-456; Thomas, Thomas,
Concept of Aggression, 65-66.

670 See e.g. A/C.6/SR.1478, 74-75 para 1 (Bangladesh). This was also recognized in
Definition, Annex preamble para 8.

671 Throughout the debates States agreed that the provision of assistance may qualify as
threat to or breach of the peace.
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Second, the Aggression Definition made clear that the concept of indir-
ect use of force can also embrace interstate assistance.®’? For the first time,
a universal document qualified a form of interstate assistance as a “use of
force” In doing so, the Aggression Definition did not create a new regula-
tion. It put a rule in writing that already met with acceptance by States.
States did not view the application of the concept in principle to the inter-
state context as particularly problematic, as the (marginal) deliberations as
a side note in the debates on non-State actors suggest. Moreover, although
less prominent than assistance to non-State actors, various States repeatedly
proposed to include some form of interstate assistance. It hardly met oppos-
ition from other States, conceptually or otherwise. The ILC as well as the
UN Secretary General applied the concept to assistance to third States as
well. When debating Article 3(f) in the consensus building period, only
Romania may have been pushing to include the idea. While this fact may
suggest a rather low (political) priority for regulation, it was no expression
of doubt as to the legal validity of the concept as a rule of international law.
In rare unanimity, States from all camps expressly endorsed the concept.®”
All States voicing critique were sensitive to underline that they did not
object to the underlying concept.®”* The deliberations went along with an
apparently increased political appreciation: despite last-minute attempts to
delete the paragraph from the final version, the idea was retained.®”

Third, the Definition of Aggression formally opened the door towards
self-defense against an assisting State. The looming risk of a reaction in
(preventive) self-defense was a decisive factor in States’ considerations of
what form of participation may not only qualify as a use of force, but also
as aggression.®”¢ This should not be mistaken with States going through the
door in any case. Not at least it was not the primary goal of the Definition

672 Some authors assumed this already, e.g. Thomas, Thomas, Concept of Aggression,
65-66.

673 For a similar impression see Bruha, Definition der Aggression, 253.

674 Recall in particular: A/AC.134/SR.106 (1973), 27 (Italy); A/AC.134/SR.108 (1973), 38
(Syria); A/AC.134/SR.109 (1973), 47 (USSR); A/C.6/SR.1442, 248 para 65 (Ghana).

675 A/AC.134/SR.111 (1974), 9.

676 Note in particular the debate between the States of the 13 power draft and of the
six power draft on unrestricted recourse to self-defense for indirect use of force,
Schwebel, RdC (1972) 457. Most illustrative A/AC.66/L.8 (Mexico); A/C.6/SR.415,
para 45; A/AC.134/SR.108 (1973), 37 (Syria); A/C.6/SR.1473 (1974), 52 para 13
(Canada). This was also noted in the literature: Ferencz, AJIL (1972) 505; Ferencz,
ICLQ (1973) 419, 420-421, 426-427; Bruha, Definition der Aggression, 231.
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of Aggression to define the right of self-defense. Some forms of aggression
may qualify to trigger the right to self-defense.

The controversies on the exact scope of the concept should also not
disguise another notable, truly consensual contribution of the (process of
drafting of the) Aggression Definition: It shed further light on State con-
sensus on conceptual pillars of indirect aggression and indirect use of force.
It provided principled insights for when the action of providing assistance
may qualify as aggression.

First, the Aggression Definition affirmed what the Friendly Relations
Declaration and State (treaty) practice had indicated. The prohibition of
indirect aggression and indirect use of force is by nature accessory. Without
the assisted actor in fact using force, the assistance is no use of force that
may qualify as aggression. The act of providing assistance itself may be pro-
hibited under some (other) norm of international law. Yet, the Aggression
Definition clearly shows that the act of providing assistance itself does not
qualify as force or aggression used by the assisting State, not at least for the
risk of a preventive counterstrike.’” It only does so and hence falls under
the prohibition through its connection with another actor’s use of force.
Through assistance the other actor’s force may be considered to be “used.”

Second, as a logical consequence of the accessory nature of indirect
aggression, the assisted action must involve the use of armed force and be of
such gravity to amount to aggression. If the assisting State uses the assisted
actor’s action, the latter must meet the necessary threshold of the norm
to qualify as aggression. The divergence here from the Friendly Relations
Declaration originates hence in the different regulatory goal.

Third and crucially, again following from the accessory nature, through
its assistance the assisting State must use the use of force by the assisted
actor. The assisting State must be operating through the third actor. The rel-
evant conduct is the action of assistance. It is hence not about the relation-
ship between the assisting and the assisted State. It is about the relationship
between the assisting action and the use of force. It is the implementation of
this element, what degree of involvement justifies qualifying participation
in a use as use of force, that was particularly controversial. Interestingly,
however, throughout the debates States spoke the same language - they
referred to the same relevant abstract parameters to describe the relation-
ship between the assistance and the use of force. The deliberations on the
Definition of Aggression were particularly valuable in that respect.

677 Recall A/3574 (1956), 10 para 80.
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It was clear for States that the assistance must relate to the action (the
use of force), not solely to the actor. Not least, the prohibition was not
concerned with the permissibility of assistance per se, but with assistance in
connection to another actor’s use of force.

The relevant parameters that States considered more or less prominently
were then the objective action (nature, form, and effects®’® of assistance),®”°
a subjective element of the assisting State (knowledge and direction),*8" and
causality.%®! Likewise, part of the equation was the nature of the assisted
actor using force.%8?

The discussions circled around the question of how to weigh the differ-
ent elements in the context of defining aggression. In implementing these
features, the Aggression Definition did by no means answer all questions,
but it did answer at least some.%83

It provides answers for territorial interstate assistance.’®* Article 3(f)
captured, consolidated, and codified on a universal level widespread, yet
mostly scattered or often unuttered State practice. States agreed on the
rule elaborated above. Some ambiguities may have remained and were still
to be fleshed out in practice, which was however not uncharacteristic for
any stipulation of a general rule. Most importantly, however, the rule had
the support of all States, as was not at least demonstrated by the little
controversies and the widespread agreement from all camps on Article 3(f).
This is only affirmed by the fact that Article 3(f) is frequently referred to,5%°

678 For example, how much control or influence State had to have about the assisted use
of force? What was the exact form of assistance: the de facto contribution to the use
of force (stronger if it was actually used, or if “only” enabled but was not used)?

679 TJust see the exclusive focus on territorial assistance, despite the fact that other forms
of interstate assistance were brought up as well. See also in the context of Article
3(g), the main controversy was about what forms of assistance should be included.

680 Most expressly Canada. See also the discussions on due diligence.

681 Recall the difference between the 1973 and 1974 version of Article 3(f).

682 The distinction between Article 3(g) and (f) points in that direction. States treated
those subparagraphs as part of the same concept. Also, States discussed what qualit-
ies a non-State actor had to fulfil to fall under Article 3(g).

683 See for a summary of critique on various aspects of the Definition McDougall,
Crime of Aggression, 76-78.

684 See the analysis of the answers provided by Article 3(f) above. But see Bruha,
Definition der Aggression, 118 saying that the causality problem is not solved, as it is
“entirely open” what means “placement at the disposal means”.

685 Most recently Iraq S/2020/15 (6 January 2020).
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and by now accepted as customary international law.%%¢ States answered
these questions in the shadow of the politicized and heated controversies
on assistance provided to non-State actors.

For such assistance the Aggression Definition provided only little guid-
ance. Article 3(g) was not much more than a consensus-saving comprom-
ise.%%” Interstate assistance other than that covered by Article 3(f) shared
a similar fate. States were aware of the possibility to include it, as the con-
sistent reference to those forms throughout the debates showed. Yet, States
refrained from even discussing other forms of interstate assistance other
than the allowance to use its territory during the compromise building
phase.

Nonetheless, the regulated examples of Article 3 were not exhaustive.
As the US explained, for example, it “did not purport to spell out in all
detail all the illicit use[s] of force that may qualify as aggression”.%8 Articles
3(f) and (g) “should be understood as a summary”®®® or as “illustration
of typical examples of armed aggression”.®°° Other States saw in Article 3
a “presumption” of an act of aggression.®®! Hence, the focus on territorial
assistance that may be traced back to Romania’s persistence should not be
understood as deliberate confinement to territorial assistance only.

Against that background, the Definition of Aggression may be under-
stood to provide a general framework governing assistance that was spe-
cified for some cases. The deliberations and the conceptualization on indir-
ect aggression in Article 3 thus provided indicators for when other forms of
interstate assistance may be included:

First, it was not necessarily required that the assisting State exercises
control to the extent of attribution of conduct. Notably, this observation
does not necessarily hold true for assistance provided to non-State actors,

686 For example, this was the underlying and uncontroversial assumption of States
during the negotiation of the Crime of Aggression, Kref3, State Conduct Element,
421.

687 For similar conclusions and further details see Stone, AJIL (1977) 237; Bruha,
Definition of Aggression, 164-165, 172-173; Schwebel, RdC (1972) 456 et seq; Olivier
Corten, The Law Against War: the Prohibition on the Use of Force in Contemporary
International Law (2010) 443.

688 A/C.6/SR.1480 (1974) para 71 (USA).

689 Ibid.

690 1Ibid 93 para 59 (Israel). Generally, on the nature of the enumeration: ibid 75 para 45
(India).

691 E.g.: A/C.6/SR.1472, 44 para 8 (Sweden); A/C.6/SR.1478 para 55 (Sri Lanka).
Bruha, Definition of Aggression, 166.
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where the final version referring to “sending” and “substantial involvement”
left more room for ambiguity.®?

Second, it was not required that the assistance itself involved direct
use of force.®” Assistance could remain short of direct use of force. As
States themselves acknowledged, the objective assisting action may take
the nature and form of what is traditionally considered as “complicity” or
participation. States like Syria®®* that had had doubts about whether this
sufficed to qualify a State as aggressor, ultimately agreed to the consensus
solution as well.

Third, not any participation in the use of force was sufficient. Instead,
the participation was always qualified.®®> Generalizing this practice, only
participation proximate to the assisted use of force may be designated
itself as a(n indirect) use of force that qualifies as aggression. Notably,
the proximity requirement was applied to all parameters: to the subjective
(recall the discussions on acquiescence), to the causality standard, and to
the assisting action.

States applied these trends to the definition of a use of force that may
qualify as aggression, possibly giving rise to self-defense. While the same
abstract parameters are also relevant for a prohibition of participation,
States did not (mean to) clarify those rules. Still, States implied that the pro-
vision of assistance may be prohibited, albeit not classified as aggression.

692 For different readings: For Kref}, State Conduct Element, 448-450 Article 3(g) com-
prises cases that “do not fall within the ambit of articles 4-6 of the ILC Articles on
State responsibility and within the concept of de facto organs of a state”. He requires
for a “sending” however “effective control” in line with Article 8 ARS, and for “sub-
stantial involvement”, at least “overall control”. See also Akande, Tzanakopoulos,
ICJ and Aggression, 223 according to whom “article 3(g) simply reflects the rule
(later codified in article 8 [ARS] that the acts of non-State actors are attributable
to a state when the non-State actor is under the ‘direction or (effective) control’
of the state”. Corten, Law against War, 446 arguing that the State is “then directly
responsible for the act constituting the engagement, without any need to impute to
it actions by private persons”.

693 This would be a scenario where the assisting State directly uses force to provide
assistance. This case would however also be prohibited as direct aggression already,
if the gravity threshold is met.

694 A/AC.134/SR.100-109, 38 (Syria).

695 Notably, whenever States referred to participation, collusion, complicity, acknow-
ledging the theoretical inconsistency, they qualified it as e.g. “active”, “direct”
or used stronger terms like “collusion” or “agency”. E.g. A/AC.134/SR.100-109,
27 (Italy); A/AC.134/SR.9 (1968), 100 (Japan, “direct aid and assistance”); A/C.6/
SR.1472 para 25 (Italy); A/C.6/SR.1473 para 13 (Canada); A/C.6/SR.1474 para 24
(Kenya, active collusion); A/C.6/SR.1477 para 15 (Libya, apply with caution).
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They endeavored to distinguish mere participation from a use of force qual-
ifying as aggression committed through an intermediary, thus indicating
that a different balance of the parameters may have to be struck. The final
version was expressly specific to the definition of aggression.

4) The Declaration on the Enhancement of the Effectiveness of the
Principle of Refraining from the Use of Force in International Relations
(1987)

The UNGA Resolution 42/22 of 18 November 1987, the “Declaration on
the Enhancement of the Effectiveness of the Principle of Refraining from
the Threat or Use of Force in International Relations” (1987-Declaration),
includes two noteworthy provisions relating to the provision of assistance.
It is in that respect that the otherwise inconspicuous declaration stands out.
In fact, it is the first (and only) time that an abstract universal declaration
includes an express and general prohibition of participation distinct from
the prohibition to use force.

The Declaration’s fourth paragraph stipulates a general prohibition of
participation in another State’s use of force in violation of the Charter:

“States have a duty not to urge, encourage or assist other States to resort
to the threat or use of force in violation of the Charter”

In addition, paragraph 6 relates to obligations governing the provision of
assistance in the context of non-State actors:

“States shall fulfill their obligations under international law to refrain
from organizing, instigating, or assisting or participating in paramilitary,
terrorist or subversive acts, including acts of mercenaries, in other States,
or acquiescing in organized activities within their territory directed to-
wards the commission of such acts”

It does not suffice to only take note of those two provisions, which in
isolation and without context do not convey the full picture as regards the
regulation of the provision of assistance. Besides clarifying the declaration’s
content, States’ statements reveal insights into their conceptualization and
understanding of the regulatory framework on the provision of assistance
in general, and interstate assistance in particular.
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a) A controversial and conservative resolution

Undeniably, the 1987-Declaration does not hold the same renown or influ-
ence as the Friendly Relations Declaration or the Definition of Aggression.
Its footprint in later State practice and legal arguments pales in comparison
to these resolutions.®®® Moreover, the legal value of the declaration itself has
been controversial. On that note one might question the relevance of the
declaration.

The reasons for this fact are diverse, and do not need to detain us here in
full detail.57 Two aspects are however worth noting in the present context.

First, and arguably most crucially, the project’s scope was controversial
from the outset. This led States to take a reserved approach to the project
already from the very beginning of debates that continued to define States’
stance on the final outcome. From the outset, the resolution was conceived
as, and in fact embodied, an unpopular compromise.

The Declaration began as a proposal for a “World Treaty on the Non-Use
of Force in International Relations” submitted by the USSR. To ensure
strict observance of the principle of non-use of force, the USSR aimed for
a binding instrument that interpreted, clarified and codified the different
strands of the principle of non-use of force, thus continuing the efforts of
the UN and its members to consolidate international peace and security.5%
From the outset this proposal’s goal of concluding a treaty met with firm
opposition.®® In particular Western States rejected this approach.”®® On

696 Christine Gray, 'The Principle of Non-Use of Force' in Vaughan Lowe and Colin
Warbrick (eds), The United Nations and the Principles of International Law. Essays
in Memory of Michael Akehurst (1994) 39-40.

697 See in general on the declaration Tullio Treves, 'La Déclaration des Nations Unies
sur le renforcement de lefficacité du principe du non-recours a la force}, 33(1) AFDI
(1987); Vladimir N Fedorov, 'The United Nations Declaration on the Non-Use of
Force' in William Elliott Butler (ed), The Non-Use of Force in International Law
(1989); Gray, Principle of Non-Use of Force.

698 A/31/243 (1976) (USSR), A/C.6/33/SR.50 para 8-9 (USSR); Report, A/34/41 (1979),
38, para 113; A/38/41 (1983) para 22; A/39/41 (1984) para 26-27.

699 Report, A/33/41 (1978) 7-9, para 21-27; A/34/41 (1979) para 36-61 for a detailed
summary of the pro and contra arguments. Most forcefully, scenting a propaganda
move here: e.g. A/C.1/31/PV.16, 41-51 (China); A/C.6/36/SR.7 para 11 (USA); also
A/C.6/31/SR.50 para 101 (Saudi-Arabia).

700 A/C.6/33/SR.55 para 24 (USA); see also A/34/41 (1979) para 52 where the difference
between developing declarations and a binding compact with the characteristic of a
treaty is set out; A/39/41 (1984) para 31 et seq.
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that basis, much of the discussions circled around the (politicized”"") ques-
tion of the scope of the project. This led to a deadlock in the debates,
prompting Mexico to express frustration at one point that “there had been
no real negotiations in the Committee as regards to the possible content of
such a treaty”’9? The standstill was only overcome in 198573 when States
agreed to pursue the adoption of a declaration as an intermediate step
towards a world treaty.”04

Still categorical controversies continued. Even during the stage of draft-
ing a declaration, States fundamentally disagreed on the approach to take:
whether it should be part of the declaration to reaffirm, clarify, and reiterate
specific rights and duties deriving from the principle of non-use of force,
or rather to focus on ways and means to enhance the principle’s effective-
ness.”% For some States, it was essential to reaffirm and reiterate certain
aspects of the principle.’% In particular Western States feared that the
reaffirmation and reiteration of certain aspects of the principle of non-use
of force would be counterproductive.”?” In this light, also the declaration’s
juridical effect was controversial from the outset.”%® In particular Western
States whenever possible emphasized their opinion that despite being draf-
ted by the Sixth Committee, the declaration is a “non-normative” resolu-
tion”% that does “not claim to constitute a gloss on the actual content of

701 The debate was especially heated in A/37/41 (1982). For a similar description
A/C.6/39/SR.15 para 26 (Tanzania).

702 A/C.6/34/SR.18 para 13. Other States spoke of a “standstill” and “fruitless discus-
sions”, e.g. A/34/41 para 19, A/35/41 (1980) para 118 (Nicaragua), or of a “dialogue
of the deaf which replaced discussions “A/34/41 (1979) para 136; A/37/41 (1982)
para 237 (Cyprus). A/C.6/39/SR.13 para 22 “very little progress” (Uganda); A/40/41
(1985) para 30.

703 Before there were attempts like a very informal working paper proposed by the
Chairman A/37/41 (1982) para 372.

704 The UNGA allowed the Special Committee to work for a declaration (A/40/PV.112,
A/RES/40/70 (11 December 1985). The USSR (A/C.6/41/SR.9 para 18) and NAM
States (A/41/697-5/18392, 126 para 284) eventually agreed, too.

705 The conflict was ultimately also reflected in the different draft declarations pro-
posed. Western States submitted a simple draft without provisions specifying the
content of the principle of non-use of force, focusing on alternative means, A/42/41
(1987) para 19. Other drafts were more detailed, like e.g. A/42/41 (1987) para 22.

706 E.g.A/C.6/42/SR.21 para 2 (Cuba). See also Gray, Principle of Non-Use of Force, 35.

707 E.g. A/34/41 (1979) para 130, 54-56; A/39/41 (1984) para 67; A/41/41 (1986) para
79-80, 84-85; A/C.6/42/SR.50 para 14 (New Zealand).

708 A/41/41 (1986) para 24, 26. See also Gray, Principle of Non-Use of Force, 36-37.

709 E.g. A/C.6/41/SR.14 para 16-18 (Italy); A/C.6/42/SR.17 para 15 (Denmark speaking
for 12 EU member States). See also A/C.6/41/SR.21 para 26 (Tanzania).
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the principle of non-use of force”.”' Others, on the other hand, stressed the
legal relevance of the resolution.”!!

Against this background the declaration was considered no more than
the best possible compromise to conclude the debates, and it was expected
from the outset to have only limited impact.”'?

Resulting from those controversies and the compromise character of the
declaration, a second factor may have reduced the impact and legal weight
of the declaration.

Many perceived the declaration as not adding anything to the existing
state of the law governing the use of force.””* This sentiment was a common
thread throughout the debate. With respect to the Soviet proposal, some
States emphasized this fact to defend the project and explain the relation-
ship between the Charter and the proposed World Treaty;”** some did so
to question the added value of a declaration.”’> Other States again thereby
criticized the undertaking as weakening, rather than strengthening, the
principle of non-use of force.”1®

Similar arguments were brought forward with respect to the declaration
itself, again for different reasons. Some States were eager to emphasize

710 A/C.6/41/SR.14 para 28 (France). See also A/C.6/42/SR.50 para 11 (France).
A/C.6/42/SR.50 para 4 (UK).

711 E.g. A/C.6/42/SR.17 para 8 (Mexico); A/C.6/42/SR.18 para 7 (Jamaica); A/C.6/42/
SR.18 para 31 (Afghanistan); A/C.6/42/SR.20 para 30 (Greece). See also the debate
on the value of the Declaration, A/41/41 (1986) para 18-28; Fedorov, Declaration on
the Non-Use of Force, 83.

712 A/C.6/42/SR.17 para 5 (Mexico); A/C.6/42/SR.18 para 11 (USSR); A/C.6/42/SR.18
para 26 (Argentina); A/C.6/42/SR.16 para 6 (Italy); A/C.6/42/SR.50 para 6 (Israel);
A/C.6/42/SR.50 para 9 (Netherlands).

713 A/C.6/42/SR.17 para 7 (Mexico); A/C.6/42/SR.18 para 11 (USSR); A/C.6/42/SR.20
para 44 (Tunisia); A/C.6/42/SR.50 para 14 (New Zealand); Gray, Principle of Non-
Use of Force, 37, 39; Fedorov, Declaration on the Non-Use of Force, 79; Treves, AFDI
(1987) 390-392, 395 with the exception of part IT and III of the resolution.

714 E.g. A/32/112 (German Democratic Republic); A/32/108 (Hungary); A/32/114
(Bulgaria); A/C.6/31/SR.50 para 8 (USSR); A/C.6/33/SR.52 para 52-53 (USSR);
A/C.1/31/PV.19, 66 (Chile), A/C.1/31/PV.19, 76 (Bahrain); A/C.1/31/PV.19, 93, 96
(USSR, “neither narrows nor broadens that principle”); Report, A/34/41 (1979), 36,
para 113 “Aside from affirming the obligations of the Charter, the provisions of the
draft Treaty are intended to extend them and make them more specific’; A/38/41
(1983) para 22.

715 See for example A/C.6/31/SR.50 para 18-19 (Australia); A/C.1/31/PV.19, 66,
A/C.6/31/SR.50 para 65 (USA); A/C.1/31/PV.19, 81 (Sweden); A/C.1/31/PV19, 83
(New Zealand); A/C.6/31/SR.51 para 15 (Italy).

716 Ibid; A/C.6/42/SR.50 para 9 (Netherlands).
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that the declaration did not augment the existing law governing the use
of force.”V Others again thereby expressed their disappointment about the
conservative outcome.”'® In the end, for different reasons and with different
moods, the general tenor of the debates was that the declaration was not
much more than - as Morocco, for example, stated — a “faithful repro-
duction of provisions already set forth in the Charter””" Likewise, States
stressed that the declaration was firmly grounded in States’ widespread
bilateral and multilateral treaty practice,”?? as well as UN practice, in partic-
ular the Friendly Relations Declaration or the Definition of Aggression.”?!
However this was without the “intention to give prominence to a particular
provision or propose an interpretation of any of them other than that
deriving from their original context”.”?? It is in this way that the reiteration
of specific provisions should only be understood. It was meant to be neither
comprehensive nor to alter the systematic balance. Rather, it was intended
to be understood in light of the goal to enhance the effectiveness of the
principle of non-use of force.”?® The appeal of the Chairman of the Special
Committee is noteworthy in that respect as well:

“Those who had not been completely satisfied with some of its provi-
sions had none the less associated themselves with the consensus because
it seemed the best possible compromise. He urged those delegations

717 E.g. A/C.6/42/SR.19 para 23 (USA); A/C.6/42/SR.21 para 93 (Peru); A/C.6/42/
SR.16 para 6; A/C.6/42/SR.17 para 15 (Belgium) (“did not add or subtract”, “in no
way change the meaning”).

718 A/C.6/42/SR.17 para 7 (Mexico); A/C.6/42/SR.18 para 4 (Brazil).

719 A/42/41 (1987) para 19. See also A/C.6/42/SR.19 para 23 (USA); A/C.6/42/SR.21
para 13 (Jordan); A/C.6/42/SR.21 para 16 (Turkey); A/C.6/42/SR.21 para 56
(Morocco); A/C.6/42/SR.21 para 17 (Turkey); A/C.6/42/SR.21 para 93 (Peru);
A/C.6/42/SR.50 para 7 (Israel). Also A/C.6/42/SR.19 para 22 (Canada “moderate
advance on the existing instruments”).

720 E.g. A/31/243 (1976), 2 (USSR).

721 E.g. A/C.6/42/SR.17 para 19 (Poland); A/C.6/42/SR.16 (Italy); A/C.6/42/SR.17 para
15 (Denmark); A/C.6/42/SR.19 para 18 (Canada); A/C.6/42/SR.19 para 66 (Bulgar-
ia).

722 A/C.6/42/SR.16 para 3 (Italy as Chairman); A/C.6/42/SR.20 para 30 (Greece). See
also A/RES/42/22 (1987) preambular paragraph 3. Already the proposed World
Treaty relied on those resolutions: e.g. A/C.1/31/PV.11, 8-10 (USSR); A/C.1/31/PV.15,
3 (Poland); Yugoslavia A/C.1/31/PV.14, 7; A/C.1/31/PV.15, 41-42 (Finland). Through-
out the debates, States called for respect of those resolutions.

723 The USA stated the “instrument should be only descriptive dedicated to improving
practice” A/C.6/40/SR.12 (1985) para 36 (on the agreement to now pursue a declara-
tion); A/C.6/41/SR.14 (1986) para 28 (France).
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which might feel that a particular provision could have been drafted dif-
ferently, or that a particular problem required more adequate treatment,
to look at the draft Declaration as a whole and to be primarily guided
by the desirability of preserving the general agreement. [...] Its adoption
would be a manifestation of good will on the part of the Member States
and, as such, would contribute to the improvement of the international
climate”724

This reflects well the general tenor: the declaration aimed at enhancing
the effectiveness and implementation of the principle of non-use of force,
and not innovatively redeveloping or changing the legal framework.”?®
Realizing this aim, the recommendatory declaration was primarily viewed
as reaffirming and reiterating certain aspects deriving from the principle of
non-use of force — notably without, however, altering the lex lata or consol-
idating it in a binding manner. This specific background and conservative
nature of the declaration may have contributed to the declaration’s little
prominent footprint in subsequent international practice.

b) A relevant resolution — particularly for non-assistance

The little footprint does not mean, however, that the resolution is without
any legal relevance for the interpretation of the principle of non-use of
force.

First, the declaration used normative language. Even if its own innovative
legal value was limited, it reaffirmed and reiterated the content of the
principle of non-use of force. States may not have developed the law.
States may not have codified the law in a binding manner. The declaration
itself may not be customary law itself. But the resolution has elucidated
the obligations under the Charter. States have certainly added further au-
thority and clarity to the status quo of States’ rights and obligations with
respect to the principle of non-use of force set forth in the Charter and
developed through UN and State practice. Despite the controversies, and
with the forementioned understanding, States agreed on the declaration by
consensus.”?® The declaration can be seen as unanimous interpretation of

724 A/C.6/42/SR.16 para 6-7 (Italy as Chairman).

725 This also was the main concern from the outset: Report, A/33/41 (1978) 4 para 13;
A/C.6/31/SR.53 para 40 (USSR); A/C.1/31/PV.19, 93.

726 A/42/PV.73,91 (adopted without a vote).
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the principle of non-use of force - at least on a conceptual level’?” and with
respect to certain aspects of the principle.”?8

What is more, the Committee’s cumbersome and little effective work
that Mexico had complained about and the politicized controversies about
the goal should not disguise that relevant questions of substance were not
ignored, but in fact discussed.”?® In particular in the Sixth Committee and
working groups established by the Special Committee, States grappled with
legal principles, made legal proposals, and exchanged their legal views.”30
States voiced their concerns with respect to specific trends in practice or
legal rules. States expressed disagreement or agreement on certain aspects.
While this exchange may not have led to new rules, this intensive exchange
still is indicative of States’ understanding of the principle of non-use of
force, if only with respect to certain aspects of the principle.

These general observations especially apply to the declaration’s provi-
sions governing assistance. It is hence in order to have a closer look at how
States conceptualized, debated, and understood the regulatory regime for
providing assistance, in particular now that the prohibition of participation
has been for the first time expressly acknowledged and given a textual basis.

c) Assistance in the proposals

From the outset, the regulation of assistance to a use of force was on the
minds of States. Notably, all main proposals included provisions governing
assistance.

The USSR proposed a “Draft World Treaty on the Non-Use of Force in
international Relations””3' This treaty was to be closely coordinated with

727 Against the background of the Chairman’s statement quoted above.

728 Fedorov, Declaration on the Non-Use of Force, 83. See also Gray, Principle of Non-
Use of Force, 36; Treves, AFDI (1987) 390-392, 395.

729 States were also keen to emphasis this: A/34/41 para 20; A/40/41 (1985) para 124;
A/C.6/40/SR.9 para 19 (German Democratic Republic).

730 The various reports of the Special Committee on Enhancing of the Principle of the
Non-Use of Force in International Relations 1978-1987 are sufficient proof. Some
States explicitly advocated such an approach: “Since there was no disagreement on
the purpose of the work but only divergence on questions of method, the debate
should concentrate on issues of substance.” A/35/41 (1980) para 148.

731 “Draft World Treaty on the Non-Use of Force in International Relations, submitted
by the Union of Soviet Socialist Republic”, A/AC.193/L.3 reprinted in A/33/41
(1978), Annex, 23-25.
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already existing obligations on the non-use of force under international
law.72 The treaty was not to affect the obligations under the UN Charter,’33
and was to be understood “on the basis of [the] obligations under the
Charter of the United Nations to maintain peace and to refrain from the
threat or use of force”.”3*

Accordingly, the proposed Article I, paragraph 1, sentence 1 repeated —
with some slight alterations’® - the general principle of non-use of force.
The proposed treaty took “into consideration” the Friendly Relations De-
claration and bore “in mind that the definition of aggression [...] provides
new opportunities for the principle of the non-use of force or the threat
of force to be consolidated in inter-State relations”.”3¢ It thus allowed for
an argument to include agreed interpretations, like the concept of “indirect
use of force” in the proposed treaty. But it did not explicitly refer to any
“indirect use of force” or forms of assistance that would fall within the pro-
hibition to use force, which States were quick to point out and criticize.”?’

The draft treaty referred to another different legal concept - distinct
from States’ duty to “refrain from the use of armed forces [...]”. Paragraph 2
of proposed Article I read:

“[The High Contracting Parties] agree not to assist, encourage or induce
any States or groups of States to use force or the threat of force in
violation of the provisions of this Treaty.”

Thus, the USSR introduced a rule expressly concerned with interstate as-
sistance, separate and independent from the well-accepted, yet not (again)
specifically endorsed concept of “indirect use of force”

732 See also the USSR’s explanatory memorandum: A/31/243 (1976), 2. The USSR later
stressed this, too e.g. A/35/41 (1980) para 169.

733 Article III of the proposed treaty held: “Nothing in this Treaty shall affect the rights
and obligations of States under the Charter of the United Nations and treaties and
agreements concluded by them earlier”

734 Preamble para 3 “Proceeding on the basis of their obligations under the Charter of
the United Nations to maintain peace and to refrain from the threat or use of force”.

735 For a sharp analysis see A/C.6/31/SR.50 para 15-31 (Australia).

736 Preamble para 4, A/31/243 (1976). See also para 5 taking into considerations the
Friendly Relations Declaration, para 6 referred to other bilateral and multilateral
agreements and declarations.

737 E.g. A/AC.193/SR.8 para 11 “Art I should also cover force against another state by
aiding subversion from within the territory of the latter” (Italy); A/C.6/31/SR.51
para 19 (Italy); A/C.6/31/SR.51 para 38 (Chile); A/C.6/31/SR.53 para 17 (Senegal);
A/C.6/34/SR.20 para 34 (China); Report, A/33/41 (1978) para 49.
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This approach was also reflected in a working paper Belgium, France,
the Federal Republic of Germany, Italy, and the UK introduced in 1979.738
It concerned what the “Committee might wish, after discussion of the
causes or reasons which lead States to the recourse to force, to examine
the following items on the peaceful settlement of disputes and the non-use
of force” The working paper reflected a different approach to the topic.
Additional normative regulation was not deemed necessary.”*® In particular,
they rejected the conclusion of a treaty.”40 Instead, those States aimed to
tackle the causes and reasons which drive States to use force. Accordingly,
the great majority of the proposals concerned alternative dispute settlement
mechanisms, such as peaceful settlement of disputes, disarmament, or
peace keeping. In addition, those States also proposed to reaffirm (and thus
clarify) the legal principle governing the use of force. Like in the USSR’s
draft, indirect use of force through providing assistance was not expressly
mentioned. This omission was, however, without prejudice to existing
interpretations of Article 2(4) UNC, in particular the Friendly Relations
Declaration and the Definition of Aggression. Notably, after repeating the
wording of Article 2(4) UNC, the States added:

“The reaffirmation that the principle mentioned under point (1) applies
also to group of States, and that no State shall assist, encourage or induce
any State or group of States to use force or the threat of force in violation
of the political independence, territorial integrity or sovereignty of other
States”.

A group of non-aligned countries (Benin, Cyprus, Egypt, India, Iraq, Mo-
rocco, Nepal, Nicaragua, Senegal, and Uganda) introduced a working paper
in 1980, titled “the definition of the use of force or threat of force,”74! that
was revised in 1981 but differed from the previous text only in nuances.”?
All provisions were based on existing instruments such as the Friendly
Relations Declaration or the Aggression Definition. Those States argued
— once more - for a broad definition of the “use of force or threat of
force”. They proposed to define it “not only in terms of military force,
but also in terms of all uses of coercion”. This included “activities such
as subversion, [...] support of terrorism, [...], the use of mercenaries or

738 A/AC.193/WG/R.1 reprinted in A/34/41 (197), 51-54, para 129.

739 A/34/41(1979) para 130, 54-56 (Belgium on behalf of the sponsors).
740 1Ibid 55 (Belgium on behalf of the sponsors).

741 A/35/41 (1980) para 172.

742 A/AC.193/WG/R.2/Rev.l reprinted in A/36/41 (1981), 67-70, para 259.
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financing or encouraging them.” On that basis, the NAM-States sketched
17 principles. Two principles concerned the indirect use of force through
assistance to non-State actors. Principles 3 and 4, which were based on
UNGA Resolution 2625 (XXV) and Security Council resolutions 404, 405,
and 419, read:

“All States have the duty to refrain from organizing or encouraging the
organization of irregular forces or armed bands including mercenaries
for incursion into the territory of another State”

“All States have the duty to refrain from organizing, instigating, assisting
or participating in acts of civil strife or terrorist acts in another State or
acquiescing in organized activities within its territory directed towards
the commission of such acts”743

Unlike the other two proposals, the working paper did not expressly stipu-
late a separate prohibition to provide assistance to a use of force in violation
of the prohibition. However, the working paper included principle 11 that
was based on UNGA Resolution 3314:

“The duty of all States to support the victim of the use of force by all
means at their disposal — material and moral — until all the consequences
of such use of force are eliminated.”744

This provision suggests that the NAM-States at least did not rule out the
duality of the regulatory regime on the provision of assistance that the other
two proposals hinted at. A duty to “support the victim of the use of force” a
fortiori embraces a prohibition to provide assistance to the State responsible
for the use of force targeting the “victim” that however would equally be
confined to “all means at [States’] disposal”.7#>

743 1In the revised version paragraph 3 stipulated that all States shall refrain from
[...] (h) Sending, organizing or encouraging the organization of irregular forces
or armed bands, including mercenaries; (i) Organizing, instigating, assisting or
participating in acts of civil strife or terrorist acts in another State or acquiescing
in organized activities within its territory directed towards the commission of such
acts”

744 Paragraph 8 of the revised version again entailed “[tJhe duty of States to support
the victim of the use of force as defined in paragraph 3 above by all means at
their disposal — material or moral - until all consequences of such use of force are
eliminated.”

745 Greece in a later stage of the proceedings also drew this connection, A/C.6/42/
SR.20 para 27.
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The proposal by NAM-States hence can be read neither as support
nor rejection of the duality of the regulatory regime on the provision of
assistance. Instead, the NAM-States were following well-known paths.

Throughout the nine-year process of debating the issue, many more
minor proposals were made. The attention dedicated to the regulation of
the provision of assistance varied. In 1982, the Chairman circulated a very
informal working paper, aimed at structuring the proposals and future
work under 7 main headings. The problem of assistance did not have
a place therein, except for a brief reference stating that “all States shall
refrain in their international relations from the threat or use of force directly
or indirectly [...]7746 A technical compilation of officially made proposals
within the framework of the 7 headings, contained in an informal working
paper circulated by the Chairman in 1982, then again included the above-
mentioned rules on assistance.”?” In 1986, some delegations presented a list
of proposals for inclusion in a possible future document. While indirect use
of force was not expressly mentioned, it embraced a general prohibition of
participation.”8

d) Assistance in the debates

The resolution and the underlying proposals suggest a two-stranded regula-
tion of the provision of assistance. First, it may be considered an (indirect)
use of force through assistance. The provision of assistance in that sense
is prohibited as perpetration of a use of force. Second, assistance may be
governed by a separate prohibition of participation. Both are independent
concepts. There are two separate rules governing assistance under the um-
brella of the principle of non-use of force.

This impression is substantiated and further refined in States” debate on
those principles.

746 A/37/41 (1982) para 372.
747 A/39/41 (1984) para 122-123.
748 A/41/41 (1986), 23-26, para 90.
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(1) Indirect use of force

Resolution 42/22 is another reaffirmation of States’ interpretation of the
prohibition to use force to cover indirect use of force through providing
support.

For some States, the reiteration of this interpretation was not a main
priority to enhance the effectiveness of the principle of non-use of force.
The interpretation was frequently missing in drafts and proposals.”*® But
at no time were these omissions meant to call into question the agreed
interpretation of the Friendly Relations Declaration and the Aggression
Definition. Even if they did not expressly mention the content of those res-
olutions, States based their proposals on those resolutions.”? States made
clear that they still embraced their content, including the prohibition of
indirect use of force.”!

For other States on the other hand, dealing with the provision of support
and qualifying it under international law was crucial.”>? They criticized
any omission of the rule.”>? They called for and endorsed an explicit stipu-
lation of the rule.”>* For example, China emphatically stated: “Whatever
document was approved should include all forms of force, whether overt
or covert, direct or indirect, as well as intervention, subversion, control
of other States, sending of mercenaries, and proxy wars, and should list

749 See e.g. the USSR draft treaty and Western States working paper. See also A/41/41
(1986) para 90.

750 See e.g. Report A/33/41 (1978) 6 para 20. See also A/34/41 (1979) para 150 (Mexico,
Egypt) who proposed to base the deliberations on the Friendly Relations Declara-
tion; A/C.6/34/SR.23 para 39 (Togo).

751 For the USSR see A/C.1/31/PV.1l, 21, Report, A/34/41 para 106, 30, 31 “The Treaty
follows existing practice for drafting the text of documents similar in content,
such as the Definition of Aggression, the Declaration on Principles of International
Law”, and responding to Senegal that it is willing to include concrete proposals
to expressly clarify that indirect use of force is covered as well. Western States
stated that the “list does not claim to be exhaustive”, A/34/41 (1979), 54 para 129;
A/C.6/38/SR.18 para 18 (UK). In general: A/41/41 (1986), 24 para 90.

752 A/36/41 (1981) para 238 (in particular the NAM countries); Sri Lanka A/C.6/41/
SR.14 para 49.

753 E.g. A/AC.193/SR.10 para 25 (Senegal); A/C.6/34/SR.20 para 34, 36 (China);
A/35/41 (1980) para 174; A/AC.193/SR.8 para 11 (Italy); A/C.6/31/SR.51 para 19
(Italy); A/C.6/31/SR.51 para 38 (Chile); A/C.6/31/SR.53 para 17 (Senegal); Report,
A/33/41 (1978) para 49.

754 A/34/41 (1979) para 33, 150; see for example forcefully A/C.6/34/SR.20 (1979)
para 34, 36 (China). A/C.6/34/SR.23 para 39 (Togo); A/35/41 (1980), 17 para 60
(Romania).

313

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 4 Interstate Assistance in International Practice

all such unlawful acts”7>> States also made corresponding proposals.”>¢ Ulti-
mately, they welcomed the inclusion of paragraph 6 in the final declaration
to which they attached particular importance.””

Paragraph 6 is notably broad. It appears to synthesize the prohibition
of intervention and the prohibition to use force, borrowing language from
both prohibitions stipulated in the Friendly Relations Declaration. Thus
paragraph 6 captures the debates among States. States often imprecisely
referred to two separate prohibitions when concerned with the provision
of assistance: the prohibition of indirect use of force and the prohibition
of intervention. Notably, paragraph 6 is not explicitly and exclusively con-
nected to the principle of non-use of force. Instead, it stipulates that States
have “obligations under international law” with respect to the provision of
certain forms of support to acts committed by certain non-State actors and
calls upon States to fulfill those obligations. Paragraph 6 hence reaffirms
and calls for the enforcement of pre-existing obligations under general
international law. This is even more salient as it stands in contrast with
other provisions of the declaration which are introduced by “States have
the duty”.7>8 States used this language to refine and clarify the principle of
non-use of force exclusively, not to merely refer to international law more
generally. Against the background of controversial debates on an analogous
introduction of a provision contained in the USSR draft (“abide by their
undertaking”, Article I paragraph 1), it seems unlikely that States did not
deliberately choose this wording.”®

At the same time, paragraph 6 is narrow in scope. It concerns only State
assistance to activities that are typically conducted by non-State actors.
This feature is even more salient, as paragraph 4 stipulates an independent
prohibition to assist other States.

Thus, paragraph 6 relates to and reaffirms two rules: the prohibition
to indirectly use force through providing assistance, and the prohibition
of intervention. It clarifies the law in that sense at least expressly for its

755 A/C.6/34/SR.20 (1979) para 36, and also 34 (China).

756 Most notably the working papers submitted by a group of non-aligned countries
(Benin, Cyprus, Egypt, India, Iraq, Morocco, Nepal, Nicaragua, Senegal, Uganda),
reprinted in A/35/41 (1980) para 172, principles 3 and 4, and A/AC.193/WG/R.2/
Rev.l reprinted in A/36/41 (1981), 67-70, para 259.

757 E.g. A/C.6/42/SR.18 para 13 (Ghana); A/C.6/42/SR.19 para 5 (Ethiopia); A/C.6/42/
SR.21 para 95 (Nicaragua).

758 As it does in para 4,7, 9, 10, 11.

759 On the debate see e.g. Report, A/34/41 para 110, 34.
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application to the provision of support to non-State actor activities, yet due
to its double reference stays behind already achieved doctrinal clarity. What
is more, the strikingly careful wording used to introduce the obligations
in paragraph 6, and the generic level of agreement made clear that there
was no agreement among States to go beyond and change interpretations
accepted in international practice. The resolution here remained true to its
generally conservative approach.

This conservative, indirect, and cautious reaffirmation of the prohibition
of indirect use of force should not, however, disguise that States had en-
gaged in a detailed exchange of views on the subject that contributed to
further sharpening and clarifying (the idea of) the concept, even though it
did not result in new developments of the law.

(a) No broad understanding of ‘force’

Throughout the debates, some States advocated for a broad understand-
ing of “force” to include also other forms of pressure, such as attempted
destabilization, economic and political coercion, hostile propaganda, intim-
idation, or support of terrorism.”®® Yet, once more this view did not find
unanimous support.’! It led only to an exchange of familiar arguments.
The declaration, hence, may not be understood to have changed the playing
field.”®2 It is on the basis and within the boundaries of this understanding
of the principle of non-use of force that States are concerned with the
provision of assistance and conceptualize the prohibition of “indirect use of
force”

(b) An assisted act that involves the threat or use of force as precondition

On that basis, it is only little surprising that States refrained from
conceptualizing the prohibition of indirect use of force as a non-refoule-

760 For example A/41/41 (1986) para 54, 83; A/C.6/42/SR.20 para 22 (Algeria).

761 A/41/41 (1986) para 55; A/42/41 (1987) para 28.

762 See e.g. A/C.6/42/SR.16 para 3, 4 (Italy as Chairman); A/C.6/42/SR.19 para 23
(USA) “[...] in an interdependent world it was desirable and inevitable that States
should seek to influence other States. Such conduct was, of course, not prohibited by
the Declaration, nor by the Charter or any other existing international instrument,
as long as States did not employ force in contravention of the Charter. Where
the Declaration spoke of ‘coercion’, his delegation understood that term to mean
“unlawful force” within the meaning of the Charter”
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ment-like prohibition according to which the creation of a mere risk
through the provision of assistance would suffice.

This does not mean that States refrained from thinking in this direction.
For example, Chile made an argument for a prohibition of indirect use
of force that does not require the supported act to be actually committed.
The mere fact that “people are given the means to kill each other on their
own land” would be enough.”®® “It has not been necessary to have actual
war for these painful warlike situations to be created””¢* “Interference by
one Power in the internal affairs of another State is a violation of the inter-
national order, and when it takes the form of sending weapons, instructors
and agitators, its effects are tantamount to the use of force 7>

Other States carefully explored that conception, too. For example, the
revised working paper submitted by NAM-States regarded the “(h) sending,
organizing, or encouraging the organization of irregular forces or armed
bands, including mercenaries™®® as a “form of coercion [...] coming under
the head of the use of force”’%” As Morocco explained, the “paper was
not a definitive text; it represented an attempt to give new impetus to the

763 A/C.1/31/PV.15, 58-60.

764 Ibid.

765 1Ibid 61. Whether this was a conceptual and foundational argument may be doubted.
The argument should be handled with care for three reasons: First, Chile was
specifically concerned with assistance provided to non-State actors sitting within the
territory of their home State, and qualified its intervention accordingly. The mere
risk of the breakout of thereby enabled or facilitated violence, and its corresponding
disrupting effects on internal peace, stability and national unity of the home State
may have been Chile’s cause of concern. Arguably, it was not the destabilizing
risk of violence as such, but the destabilizing risk of violence among the State’s
subjects within its territory, that are essentially viewed as sovereign and internal
matter, that stood at the core of Chile’s argument. This emphasis narrows the
claim considerably, not only with respect to applying the principle to the interstate
situation, but also with respect to the general conceptualization of the law. In this
light, second, Chile’s comment particularly related to States’ right to sovereignty,
and States’ corresponding duty to “fully respect” “all its sovereign rights”, ibid 58-60.
In particular, the legal basis on which Chile was arguing was not beyond doubt.
The statement that “its effects are tantamount to the use of force” is no more than
an indicator that Chile’s comment could relate to the scope of indirect use of force.
Third, it should be noted that Chile made this argument in the first, not the sixth
committee. Also, it introduced it as “another political aspect that calls for comment”,
at least adding another question mark on its legal value.

766 A/36/41(1981) para 259 para 3 h.

767 A/37/41 (1982) para 397, as one of the sponsors explained in the working group.
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debate””®8 But this proposal was ambiguous. It was based on resolution
2625 that required the commission of such acts. Also, a related provision
(i) of the paper required the commission of an assisted act. In any event, at
a later stage, the NAM-States returned to the conventional path, proposing
a prohibition of “directly or indirectly sponsoring or supporting forcible
activities of individuals or groups of States.”’%°

Accordingly, little suggests that the prohibition of indirect use of force
should no longer be of an accessory nature. Already the declaration as
described above points in that direction. What is more, not only did these
proposals prompt critique on that question, but these proposals were also
isolated.

There was less clarity and unanimity on the question of how the assisted
action must be qualified, i.e. whether the assisted act must “involve the
threat or use of force”

This is again reflected in the declaration. Notably, it did not state that the
assisted act must ‘involve the use or threat of (armed) force’. But did this
mean that the qualification that became prominent with the Friendly Rela-
tions Declaration and the Definition of Aggression as necessary criterion
to distinguish a use of force from an act of intervention has disappeared?
This would mean that a key criterion definitive for the fine line separating
the principle of non-intervention and use of force with respect to assistance
would have been abolished. Indeed, States made similar observations. For
example, the Netherlands noted that:

“Paragraph 6 of the Declaration [...] was broader in scope than similar
provisions of existing instruments. Those existing provisions, which his
Government fully supported, qualified such acts as acts involving the
threat or use of force”7°

It is true that paragraph 6 arguably referred to both rules - the prohibition
of intervention and of indirect use of force. Nonetheless, in light of the
Netherlands™ observation it seems legitimate to ask (although this exactly
is what was feared by Western States opposing the declaration) whether

768 A/C.6/36/SR.15 para 36 (Morocco).
769 A/42/41(1987) para 22, 9.
770 A/C.6/42/SR.50 para 10.
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paragraph 6 might not also imply an alteration in the conceptualization of
the (indirect) use of force.””!

And indeed, some States, in particular those arguing for a broad defini-
tion of “force”, systematically proposed that even acts not involving the
use of force may fall under the prohibition to (indirectly) use force,
t00.772 Other States disagreed. They criticized the wording as too broad,
too vague, and too ambiguous.””* Instead, they suggested to add the qual-
ification “involving the use or threat of force” in line with the Friendly
Relations Declaration and Article 3(g) of the Definition of Aggression.””*
They questioned whether it was “wise and justified to confuse intervention
and the use of force”.””> And ultimately, most States referred to this distin-
guishing criterion,””® and built their claim to prohibit indirect use of force
on existing and well-accepted resolutions, in particular the Definition of

771 But denying “any real difference from the outset”, Gray, Principle of Non-Use of
Force, 37.

772 As such the formulation was frequently missing from proposals: see e.g. A/35/41, 47
para 172, principle 4.

773 A/36/41 para 238; See e.g.: A/C.6/36/SR.10 para 14 (Netherlands): “When it came
to determining whether a State had used or threatened to use force, a clear and
unambiguous definition of those terms was of the utmost importance. Otherwise,
the parties to a conflict would use those terms at will in order to justify their use
of weapons. He had strong objections to the excessively vague definition of those
principles. A broad definition of the term “use or threat of force" would enable
the affected party to claim that countermeasures were justified, thus leading to
an escalation of the conflict and even to an erosion of the right of self-defence
embodied in Article 51 of the Charter. That fear was not groundless, for in recent
years parties to conflicts had all too often and too easily invoked Article 51 of the
Charter in order to justify their acts” A/42/41para 52.

774 In reaction to the NAM proposal: A/36/41 para 239; A/37/41 (1982) para 445. Also
previously this claim has been made: See Mexico’s proposal to take as basis of
the work the Friendly Relations Declaration A/34/41 (1979), 61 para 150; Report,
A/33/41 (1978) para 66.

775 A/37/41 (1982) para 435.

776 Report, A/33/41 (1978) para 66; A/C.6/33/SR.53 para 36 (Gabon): “operating”;
A/34/41 (1979) para 69; A/C.6/34/SR.18 para 56 (Romania) “taking up arms”,
A/35/41 (1980), 17 para 60 (Romania) “groups using force”; A/42/41 (1987) para 22
(Benin, Cyprus, Egypt, Ecuador, Nepal) “forcible activities”; A/42/41 (1987) para
27 (Mexico) “armed activities”. See also for other contexts: A/39/41 (1984) para 82
“possession of arms is no violation of the principle of non-use of force”; A/C.6/41/
SR.18 para 58 (Federal Republic of Germany) “arms control is not identical with
non-use of force”; A/42/41 (1987) para 31. With respect to prohibiting propaganda,
it was stated that “does not involve the use of force and hence was alien to the
subject matter”.
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Aggression.””” Last but not least, States regarded paragraph 6 to reflect
the findings of the IC] in its Nicaragua decision where the qualification
criterion was reaffirmed.””®

Ultimately, the Netherlands - against the background of its observation
of a narrower scope of existing instruments — felt the need to place on
record that

“The term “subversive acts” used in paragraph 6 of the Declaration
remained undefined and was therefore too vague to be subscribed to by
his Government. Equally, the term “interference” and “threats against the
personality” used in paragraph 7 should be limited, in the context of the
Declaration, to acts in which armed force was used.”””®

Accordingly, in line with the declaration’s general conservative approach
to existing instruments, no agreement can be concluded to abolish the
requirement that the assisted act must “involve a use or threat of force” at
least for an indirect use of force.

(c) Application to interstate assistance?
(i) A prohibition of perpetration...

The continued reliance on the requirement of an “involvement of the threat
or use of force” also makes sense in light of the conceptualization of and
rationale behind the prohibition of indirect use of force, in particular if the
broad definition of force continues to not find a majority.

States emphasized that the general idea behind indirect use of force is
concerned with a State, despite only supporting another actor using force,
being the perpetrator of a use of force. The actor eventually engaged in for-
cible acts was viewed as the “instrument” to use force.”8 When discussing
“indirect use of force” States were concerned with the “advent of puppet

777 A/34/41(1979) para 66.

778 A/C.6/42/SR.18 para 13 (Ghana).

779 A/C.6/42/SR.50 para 10. See also the other part of the quote above.
780 A/C.6/31/SR.50 para 33 (Australia).
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regimes”’8,, the instalment of “agents in power which are then controlled
through technical assistance”,’8? or the waging of “proxy wars”.”83

It was hence not merely the provision of support that was prohibited;
it was the acting “through intermediaries”.”® In addition, States repeatedly
stressed the basis of a disguised, covert, yet likewise disruptive form of
using force that enables States to circumvent their direct obligation and
avoid responsibility.”®> The parallelism between a direct and an indirect
use of force becomes clear as States continued to highlight that “it was no
longer possible to condemn in words the use of force”, if indirect forms are
not covered as well.’8 The assisting State was not an accomplice. It was
on the same level as if it was directly using force.”®” The assisting State was
viewed to be a perpetrator,”® “engineering the military operation.”’%

(ii) ... applicable in the interstate context...

States” description of the rule as prohibiting a specific form of perpetrating
the use of force already indicates that States conceptualized and viewed the
prohibition of indirect use of force as a general rule. States addressed a cer-
tain general pattern of State behavior - using force through an intermediary
by providing support — well aware that this embraces many different forms
that cannot be regulated comprehensively.

781 A/C.1/31/PV.17, 54-56 (Congo).

782 1Ibid.

783 A/C.6/31/SR.50 para 103 (Saudi-Arabia); A/C.1/31/PV.17, 16 (Bangladesh);
A/C.6/34/SR.20 para 33, 34, 36 (China); A/AC.193/SR.6 para 5 (UK); A/C.6/33/
SR.54 para 34 (Somalia); A/C.6/33/SR.55 para 8 (Liberia).

784 A/C.6/35/SR.32 para 35 (Zaire): “Many States were continuing, through intermedi-
aries, to threaten the peace and security of other States, if not of mankind as a
whole; however, the main theatre of operations was not in the northern hemisphere,
but in the southern. Some States, including the largest and most advanced, still
refused to acknowledge the responsibility of States in those cases [...]”

785 For example: A/C.1/31/PV.17, 54-56 (Congo); A/C.6/31/SR.50 para 103 (Saudi-Ara-
bia); A/AC.193/SR.6 para 5 (UK); A/C.1/31/PV.14, 4 (Yugoslavia); A/AC.193/SR.24
para 6 (Nepal); A/AC.193/SR.10 para 25 (Senegal); Report, A/33/41 (1978) para 32,
49; A/C.6/33/SR.54 para 35 (Somalia); Spain A/36/41 (1981) para 25-26; A/C.6/41/
SR.14 para 49 (Sri Lanka).

786 Report, A/33/41 (1978) para 32; A/AC.193/SR.22 para 33 (Morocco).

787 A/C.6/33/SR.58 para 29 (China).

788 A/C.6/42/SR.21 para 57 (Morocco).

789 A/C.6/34/SR.20 para 33 (China).
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Indeed, the 1987-Declaration did not go beyond familiar obligations: it
merely called upon States to fulfill their obligations with respect to assis-
tance provided to “paramilitary, terrorist or subversive acts” or “organized
activities”. All these actions are typically performed by non-State actors.
Again, it seems that States were primarily concerned about situations in
which States “use” non-State actors, not other States.”®

But the outcome should not disguise that this was not States™ exclusive
concern. In light of the generally conservative approach, States opted for
a path dependent rule, merely reaffirming (the politically narrowed scope
of) the Friendly Relations Declaration. Thereby States may also have agreed
on the regulation of the most common and most dangerous”' form of
indirect use of force. That this however does not necessarily fully cover the
entire possible legal dimension of the rule is clearly shown (once more)
throughout the debates on that rule.

In particular, although there may not have been an elaborate argument
to apply the concept explicitly also to cases where States provide assistance
to other States,”? States did not exclude the application of the rule here. At
the outset, States continued to use generic terms that describe certain activ-
ities, but did not definitively specify, and hence leave open the receiving
actor.”®®> Throughout the debates, States indicated that also States could be
“instruments” to use force. For example, some States, when giving examples
for indirect use of force, referred to States as being a potential tool of
assistance.”** Most frequently States stated that a “proxy war” should also

790 E.g. A/40/41 (1985) para 75.

791 Ibid.

792 1In general, one should be careful to argue that this is a disappointing result. It
may not be ideal in light of clarity and transparency. But this outcome cannot be
surprising. First States were generally reluctant to define or exemplify what conduct
amounts to the use of force. The Aggression Definition was a controversially dis-
cussed exception rather than the rule. Second, as assisted States lack the inherent
proximity of non-State actors to the targeted State, States may have arguably been
reluctant to clarify the factors in the abstract according to which interstate assistance
may be considered an indirect use of force.

793 See paragraph 6 of resolution 42/22. “Paramilitary, terrorist or subversive acts” or
“organized activities” are typically not performed by other States, but this is not
impossible. In this light for example also A/37/41 (1982) para 167 (Chile); A/AC.193/
SR.24 para 6 (Nepal); A/C.6/35/SR.32 para 35 (Zaire).

794 A/C.1/31/PV.5, 57 (Chile); A/C.1/31/PV.14, 4 (Yugoslavia); A/C.6/34/SR.20 para 36
(China); A/37/41 (1982), 21 para 74 (USSR); A/37/41 (1982) para 430.
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be covered.””> Others equated the problem of assistance to States and non-
State actors, putting them on the same conceptual level.79¢

(iif) ... but applied to non-State actors only

The prohibition of indirect use of force is hence not a rule specific for
support provided to non-State actors but embodies a “central idea™*” that is
open to include also inter-State support.

And yet, again the primary emphasis of the Declaration on assistance
to non-State actors is striking. The Declaration hence helps to abstractly
clarify the necessary preconditions.

The defining characteristics of the assisted actor appear to be decisive.

States are in particular concerned about “subversion”, i.e. situations of
civil strife which are inherently defined as support to a population taking
against its own government, i.e. support to internal fighting within and
against the own sovereign entity.”® The close spatial connection and the
fact that the force comes from within the State makes it particularly danger-
ous as it is difficult to detect and fight. If the prohibition was to cover only
those scenarios, this would arguably exclude the application of the rule to
the inter-state context. But again, States drafted the prohibition broader. It
also embraces external force. The inclusion of acts of mercenaries as well
as paramilitary and terrorist acts are not necessarily internal.”®® Still, this
situation is also defined by a certain proximity of the assisted actor and the
targeted State that inherently involves a particular danger for the targeted
State.

It is in this light that the broad forms of State involvement (i.e. organiz-
ing, instigating, assisting, participating, acquiescing) should be understood.
Here in any case special caution is essential with respect to any conclusions
with respect to the scope of indirect use of force for two reasons: paragraph

795 A/C.6/31/SR.50 para 103 (Saudi-Arabia); A/C.1/31/PV.17, 16 (Bangladesh);
A/C.6/34/SR.20 para 33, 34, 36 (China); A/AC.193/SR.6 para 5 (UK); A/C.6/33/
SR.54 para 34 (Somalia); A/C.6/33/SR.55 para 8 (Liberia).

796 A/C.6/31/SR.50 para 33 (Australia).

797 A/36/41(1981) para 238.

798 For many see: e.g. A/AC.193/SR.8 para 11 (Italy): “Art I should also cover force
against another state by aiding subversion from within the territory of the latter;
A/C.6/34/SR.18 para 56 (Romania); A/C.6/33/SR.53 para 36 (Gabon).

799 A/35/41 (1980), 47, Definition; A/36/41 (1981) para 229; A/37/41 (1982) para
423-424.
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6 does not exclusively deal with the principle of non-use of force; and para-
graph 6 implements indirect use of force only for assistance to non-State
actors. As such, the remarkably comprehensive list of assistance that is
considered to be prohibited is not necessarily indicative for the scope of
the prohibition of indirect use of force in the interstate context. But it gives
structural indicators:

First, it is again confirmed that the prohibition of indirect use of force is
accessory: it requires the actual commission of the assisted act. Notably, the
legality of the assisted act appears not to be decisive.

Second, to consider a State’s involvement as indirect use of force, the as-
sisting State must play a major role in the respective forceful operation. The
assisting State must pull the strings. Thereby, the threshold of attribution
of conduct however needs not be fulfilled. States consistently refer to forms
of assistance that would not meet that threshold.89¢ On the other hand,
without any State involvement there cannot be indirect use of force.8!
Between those two parameters, the necessary threshold for involvement
seems to be case-specific. In the abstract States consider different factors.
Besides the nature of the assisted actor, its size and power are relevant
aspects. If ordinary individuals received assistance, this was not deemed
enough.?%2 Moreover, the proximity of the assistance to the assisted force, as
well as its intensity and nature seem to play a role. For example, Morocco
stated that “when subversion reached certain proportions and revealed the
flagrant complicity of a State, it could be qualified as an act of aggression
and thus gave rise to the right to self-defence.”®> For Morocco, this was
the case if the requirements of Article 3(g) Aggression Definition were
fulfilled.894 And Morocco was even clearer when commenting on the final
declaration. It stated:

“Paragraph 1 of section I, which reaffirmed the principle set forth in
Article 2, paragraph 4 of the Charter, should be read in conjunction
with paragraph 6 of section I. When armed subversion reached certain
proportions and showed evidence of flagrant complicity by one or more

800 A/RES/42/22 para 6; A/AC.193/SR.6 para 5 (UK) “organization”; A/AC.193/SR.8
para 11 (Italy) “aiding”.

801 A/36/41(1981) para 229.

802 The UK for example required a “group of individuals”, A/AC.193/SR.6 para 5 (UK).

803 A/35/41 (1980), 14 para 50. See also on the “flagrant complicity” standard:
A/AC.193/SR.22 para 33.

804 A/35/41(1980), 14 para 50.
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States, it could not fail to be classified as use of force prohibited under
the Charter and entailing international responsibility on the part of its
perpetrator or perpetrators”’80

Guyana stated that this could also be the case for “certain omissions by
States”,3%¢ indicating that whether State involvement is active or passive
may be important. Romania stressed that “the provision of armed support
to groups using force” was prohibited,” signifying the relevance of the sort
of assistance provided.

The 1987-Declaration applied those factors only to the situations men-
tioned in paragraph 6. Whether those forms of assistance are applicable
also to inter-State assistance, States do not answer explicitly. But if those
factors are similar and comparable to the situation of assistance to non-
State actors, States do not exclude the application of the prohibition of
indirect use of force to those cases.

(d) Conclusion

The 1987-Declaration suggests that assistance to a use of force is prohibited,
irrespective of whether the assisted use of force is committed by a non-State
actor or a State. Its broad wording further implies that to the extent that
assistance amounts to “perpetration,” it may be covered by the prohibition
to (indirectly) use force as well as the prohibition of intervention.

(2) The separate prohibition of participation
(a) Uncontroversial...

The decision to include a prohibition of participation in a use of force was
remarkably uncontroversial.

The prohibition quickly found common ground across the different
“camps” during the debates. This is notable given the fact that a comparable
rule in that form had not yet been expressly and universally recognized in
a UN declaration. All three main proposals can be understood to include

805 A/C.6/42/SR.21 para 57 (Morocco), emphasis added.
806 Ibid para 42 (Guyana).
807 A/35/41(1980), 17 para 60 (Romania).
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a prohibition of participation. Throughout the debates, States across the
blocs explicitly welcomed and affirmed such a prohibition of participation
as being part of international law.3%8 After States had agreed to pursue
a declaration rather than a treaty, i.e. during the decisive drafting phase
the prohibition of participation was not viewed to “give rise to any diffi-
culties”.80° From the beginning, it was among those provisions proposed to
be included in the document.81

At some points, however, the prohibition was omitted. For example, a
draft declaration submitted by Belgium, Finland, France, Germany, Italy,
Spain, and the UK was silent on that issue.8!" It merely recalled the “ob-
ligation to observe the principle of the Charter of the United Nations
concerning the non-use of force in their international relations with any
State”8!2 This was not meant to challenge the existence of a prohibition of
participation. Rather the draft was marked with an effort to be as neutral as
possible towards the UN Charter, refraining from highlighting any detailed
rules deriving the principle of non-use of force, to not open doors to con-
troversies whether the existing law may have been changed. The first NAM
working paper also did not contain an (explicit) provision on that matter.?3
Again, it would go too far to see this as a rejection of the rule. First, this
may have been motivated by the fact that the NAM States had sought to
establish a duty to support victims. Second, the NAM States stressed that its
proposals were not meant as a definitive text, but rather to be an impetus
to the debate that complements the other proposals.84 Last but not least,
the proposal immediately prompted critique that it was “missing [...] the
obligation of States not to assist States having resort to force.”81°

Likewise, it is noteworthy that no substantial criticism was voiced with
respect to the provision. At no point was the rule challenged as such. For

808 See for example A/AC.193/SR.6 para 5 (UK); A/C.6/33/SR.58 para 29 (China);
A/C.6/33/SR.58 para 31 (Turkey); A/35/41, 51 para 129, A/35/41, 54 para 130 (West-
ern States); A/AC.193/4/Add.3 (Iran); A/C.1/31/PV.14, 11 (German Democratic Re-
public); A/C1/31/PV.18, 13-15 (Laos); A/C.6/31/SR.50 para 32 (Australia); A/C.6/31/
SR.50 para 83 (UK); A/C.6/31/SR.51 para 8. Generally: A/C.6/31/SR.54 para 11,
A/C.6/38/SR.13, 6, para 18 (Tunisia); A/38/41 para 83.

809 A/41/41(1986) para 84 (c).

810 A/41/41(1986), 26 para 90; A/42/41 (1987) 22, para 56.

811 A/42/41(1987), 5, para 19,1 (1).

812 Ibid.

813 A/35/41 (1980) para 172.

814 A/C.6/36/SR.15 para 36 (Morocco).

815 A/35/41 (1980), 52 para 181. See also A/C.6/38/SR.13, 6, para 18 (Tunisia).
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example, Mexico when criticizing the USSR provision, only feared that
the wording the USSR used to introduce the provision “might imply that
the validity of the principle was limited to the States parties to the treaty
and did not apply to all States Members of the United Nations. A similar
problem arose in paragraphs 2 and 3 of article 1.”8¢ Other States opposed
to include the provision in the final declaration. It was no legal rejection of
the rule.?”” To the contrary, they noted that “these proposals” were “already
mandatory for all States Members of the United Nations and that there was
no need to stress it or confirm its mandatory character. [...] [I]t served no
useful purpose to repeat provisions of the Charter”$18

(b) ... and not new...

The little controversy on the existence of this general provision is not
surprising. States did not view the provision as a “new” norm to which
the 1987-Declaration gave birth. Instead, it seems States only have put
into words a long-standing and implicit agreement among States on a
well-established rule, which had only remained unuttered.

Already the USSR, when introducing the norm to a Working Group cre-
ated by the Special Committee, did not present it as a new norm, but rather
saw it as a “reaffirmation of the ban on giving assistance to States which
have already used force”.81 The USSR explained that “[t]he prohibition of
participation in the use of force laid down in paragraph 2 of article I is a
self-sufficient constituent of the principle of the non-use of force.”$20

States across the blocs shared this assessment. States commenting on the
initial USSR treaty draft, without engaging with the substance in any detail,
were not of the opinion that the recognition of the rule added something
which was not already included in the Charter.82! This general attitude pre-

816 A/C.6/35/SR.29 para 47 (Mexico). See also Turkey A/C.6/34/SR.18 para 15, 16
(Turkey).

817 Thereby they referred to the proposal “to include the following provisions, which
it was stated, should not give rise to difficulties:” “(c) All states shall not assist,
encourage or urge other States or groups of States to resort to the threat or use of
force in violation of the Charter of the United Nations.” A/41/41 (1986) para 84.

818 Ibid para 85.

819 A/34/41(1979), 32 para 106, emphasis added.

820 Ibid.

821 A/C.1/31/PV.7 47 (USA); A/C.1/31/PV.18, 32 (Netherlands speaking for 9 State
members of the European Communities). Both were arguing that the treaty hence
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vailed throughout the debates — in particular with respect to a prohibition
on non-assistance. The UK aptly summed up this sentiment. It commented
on the USSR draft, attempting to show that the proposed treaty’s reiteration
does not add anything but only runs risk of confusing clear norms: “As for
article I, paragraph 2 of the draft, what did it say beyond what was in the
Charter?”822 The working paper submitted by Belgium, France, Germany,
Italy, and the UK, circulated in the working group in 1979, showed that
these comments were no coincidence. They introduced the rule stating that
“the Committee might also wish to consider [...] (2) The reaffirmation” of
the prohibition of participation.’??

That the rule is grounded in practice and is not an innovative interpret-
ation or further development of the Charter is further indicated by numer-
ous States that referred to this provision as already underlying their foreign
policy. For example, Laos stated that one of its five foreign policy pillars is:

“Non-Use of force or threat of force in relations among States and, at the
same time, prohibition of any use by a third State of its own territory
for the purpose of intervention, threat or aggression against another
State” 824

Likewise, Turkey recalled that:

“In 1933 Turkey had concluded several international agreements in which
it had undertaken not to resort to war as a means of policy or to aggres-
sion or participation in an act of aggression committed by a third State,
and had undertaken to condemn all aggression or participation in any
kind of aggression attempted by third parties as well as any aggressive alli-

only creates confusion about already clear obligations. A/C.6/31/SR.52 para 18-19,
21 (Canada); A/C.6/31/SR.53 para 20, A/C.6/33/SR.54 para 30-31 (Netherlands);
A/C.6/31/SR.51 para 28 (Chile); A/C.6/33/SR.56 para 87 (Belgium). See also for a
meticulous analysis: Lauterpacht, speaking for Australia A/C.6/31/SR.50 para 15-19.

822 A/C.6/31/SR.50 para 83, see also para 89. In a similar, yet more concealed manner
see: A/C.6/31/SR.50 para 32 (Australia); A/AC.193/SR.10 para 43 (Spain, comment-
ing in detail on the USSR draft: “Article I seemed to refer to certain prior undertak-
ings rather than to any new undertakings.”)

823 A/34/41(1979), 54 para 127, emphasis added. This is especially noteworthy as States
otherwise referred to obligations.

824 A/Cl1/31/PV.8, 13-15.

327

(e |


https://doi.org/10.5771/9783748939825
https://www.nomos-elibrary.de/agb

Chapter 4 Interstate Assistance in International Practice

ances against one of the contracting States. Turkey continued to pursue
the same policy within the United Nations.”$?>

What is more, States referred to examples of interstate assistance to illus-
trate that the principle of non-use of force was frequently violated - thus
presupposing that there was a norm that could be violated.?2¢

(c) ... but still welcome

But even though there was rare unanimity among States on the existence
of the provision, States welcomed the clarification, and pointed out the
novelty and importance of the express provision. For example, the German
Democratic Republic, when commenting on the first USSR draft, viewed
the USSR draft not as “a mere repetition of existing obligations,” but as
“confirmation and further clarification of those obligations.”8?” In particu-
lar, it pointed to “some favorable consequences that would flow from such a
treaty”:828

[T]he prohibition to eschew aggression would also include the pro-
hibition of support and encouragement for the use of force against
other States. Experience has shown with sufficient cogency the great
significance of such a measure.”$?°

In a similar manner, Viet Nam placed emphasis on the provision when
commenting on the final declaration.83

825 A/C.6/33/SR.58 para 31, emphasis added. A/Cl1/31/PV.18, 43 (Afghanistan) and
A/35/41 para 121 (Iraq, referring to the National Charter A/35/110) may be under-
stood in a similar manner.

826 A/C.6/36/SR.12 para 1 (Kuwait); A/37/41 (1982), 21 para 74, 293 (USSR) on US
subversion, on US providing territory to armed bands, and to use territory of
third countries to conduct (illegal) use of force; A/C.6/39/SR.15 para 58 (USSR);
A/C.6/38/SR.14 para 19-20, 22 (Albania); A/C.6/38/SR.17 para 30, A/C.6/40/SR.12
para 19 (Cuba); A/C.6/38/SR.17 para 69 (Democratic Yemen); A/C.6/38/SR.17 para
73 (Byelorussia Soviet Social Republic); A/C.6/40/SR.8 para 20-21, A/C.6/41/SR.12
para 49 (Syria).

827 A/C.1/31/PV.14,17.

828 Ibid.

829 A/C.1/31/PV.14, 17. Similarly, pointing to welcome clarifications as regards assis-
tance: A/C.6/31/SR.50 (1976) para 96 (Bulgaria); A/C.6/31/SR.51 (1976) para 8
(Hungary); A/C.6/33/SR.57 para 1-3 (Uruguay, most explicitly); Report, A/34/41, 34
para 107: “useful additional safeguards”.

830 A/C.6/42/SR.19 para 9 (Vietnam). See also A/C.6/33/SR.57 para 1 (Uruguay).
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(d) The substantiation of the prohibition

While the existence of the prohibition of participation was uncontroversial,
States could not refer to an express prohibition in the Charter. In fact,
States made special efforts to substantiate the rule. The debates followed
a similar pattern and a similar line of arguments as the debates on the
existence of the principle of non-intervention during the Friendly Relations
Declarations — albeit not in the same detail, arguably because a prohibition
of assistance was not as controversial as the rule of non-intervention.%3!
States did not ignore that the UN Charter does not expressly acknow-
ledge such a prohibition. But they treated the rule as being implicitly
included in the Charter.332 States viewed the prohibition of participation
to have its origin in the principle of non-use of force.®3 It is a corollary
thereof. This view finds textual expression in the resolution, as States dis-
tinguished between the principle of non-use of force, and specific rules
deriving from and elaborating this principle.?3* In that sense, States widely
understood the declaration and its provisions as clarification of certain
corollaries stemming from the principle of non-use of force.83> This also
applies to paragraph 4, the prohibition to participate. For example, the
USSR described “the prohibition of participation in the use of force laid
down in [its] paragraph 2 of article I” as “basic element of the principle
of the non-use of force” and a “self-sufficient constituent of the principle
of the non-use of force”®¢ Likewise the Polish Chairman of the Special

831 Mani, Basic Principles, 59-60. See also Chapter 3 VII, 1.

832 Expressly so for example: A/C.6/31/SR.50 para 83, 89 (UK); A/C.6/33/SR.57 para
1 (Uruguay); A/C.6/33/SR.50 para 3 (Mexico); A/C.6/42/SR.19 para 9 (Vietnam);
A/C.6/42/SR .20 para 27 (Greece).

833 See e.g. States in note 826. See also A/C.6/33/SR.50 para 3 (Mexico).

834 See e.g. paragraph 2 for a reference to the “principle”, and paragraphs 4, 7, 8, 10, 11
for establishing a rule, or duty.

835 In general on the relationship between the principle and rules: A/C.6/34/SR.22 para
8 (Pakistan); A/36/41 para 28 (Spain); A/C.6/SR.14 para 30 (Venezuela); A/35/41
(1980), 8 para 31 (Mongolia); A/C.6/41/SR.12 para 34 (Jordan); A/C.6/41/SR.14 para
10 (Byelorussia); A/C.6/42/SR.18 para 11 (USSR); Working Group Report, A/34/41,
34 para 107. See for respective statements on the principle of non-recognition: Anne
Lagerwall, 'LAdministration du Territoire Irakien: Un Exemple de Reconnaissance
et dAide au Maintien d'Une Occupation Resultant d'Un Acte dAgression Dossier:
Aspects Contemporains de 'Occupation et de Administration en Droit Internation-
al, 39(1) RBDI (2006) 257.

836 Report, A/34/41, 30, 32 para 106. See also A/C.6/36/SR.12 para 1 (Kuwait).
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Committee located the proposals on the prohibition to participate under
the heading “general prohibition of the threat or use of force.”s%”

The principle embodied in Article 2(4) UNC may stand at the heart of
the provision. But States did not leave it there. They further bolstered the
prohibition.

The USSR, having initiated the discussions and being the first to in-
troduce the provision, gave the most detailed account on the provision’s
origin:

“Initial material for formulating this element is provided by the provision
in paragraph 5 of Article 2 of the Charter, according to which all Member
States of the Organization undertook the obligation to refrain ‘from
giving assistance to any state against which the United Nations is taking
preventive or enforcement action’. The United Nations can only resort
to preventive or enforcement action through implementation by the
Security Council of the provisions of Article 39 of the Charter, i.e. when
this body determines the existence ‘of any threats to the peace, breach
of the peace or act of aggression’. In practice such situations embrace
a broad and ill-defined range of international illegalities arid conflicts,
inasmuch as acknowledgement of their existence is based on the discre-
tionary authority of the Security Council. However, in objective terms
such situations principally embrace all instances of the infringement by
States of the principle of non-use of force. It is therefore natural that this
provision of the Charter primarily obliges States to refrain from giving
aid to States acting in contravention of the principle of non-use of force,
and it is precisely this interrelated interpretation of paragraphs 4 and 5 of
Article 2 of the Charter which forms the basis for paragraph 2 of article I
of the Treaty.$38

Thereby, the USSR openly acknowledged that the prohibition was not
entailed in Article 2(4) UNC alone. Rather, it invoked an “interrelated inter-
pretation of paragraphs 4 and 5 of Article 27 Interestingly, the USSR also
showed awareness that Article 2(5) UNC only applied when the Council
takes action. But in the USSR’s view, Article 2(5) embodies the idea of
non-assistance, as the Council takes enforcement measures in reaction to

837 A/39/41 (1984), 30 para 122.
838 A/34/41 (1979), 32 para 106.
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“infringements by States of the principle of non-use of force.”®* Hence the
spirit of Article 2(5) UNC that requires third States not to assist in unlawful
conduct inspired the prohibition of participation. This is not to be confused
however with the legal basis itself. States were clear that the prohibition of
participation was distinct from Article 2(5) UNC, which was viewed as an
enforcement provision.34?

Australia viewed the prohibition of participation as a “logical con-
sequence of the prohibition to use force’$4! Thereby, it stressed first the
connection to the principle of non-use of force but second it derived the
prohibition of participation as a complement from the prohibition to use
force. This argument was reminiscent of Lauterpacht’s argument on the
Kellogg-Briand pact.34? Irrespective of the question whether this argument
is a family tradition,?* as discussed in that context, it is not clear that this is
a necessary logical conclusion.?** Accordingly, it remains doubtful whether
Australia in fact uses “logical” as a legalistic term, or rather as argumentat-
ive and persuasive terminology, as being obvious and reasonable.

Vietnam drew a connection of the prohibition of participation and
general rights and obligations deriving from sovereignty. In its view, the
prohibition expressed and was founded on general sovereignty. It stated:

“Mention should also be made of the principle that States had the duty
not to urge, encourage or assist other States to resort to the threat or use
of force in violation of the Charter, since all peoples had the right freely
to determine, without external interference, their political status and to
pursue their economic, social and cultural development and every State
had the duty to respect that right in accordance with the Charter”$45

839 Likewise Article 2(5) was used as basis for the duty to assist a victim: see e.g.
A/33/41 para 64; A/36/41 (1981), 113-114 para 478-480; A/42/41 (1987) para 48.

840 Cyprus repeated statements on Article 2(5) made this clear: A/AC.193/SR.7 para
9-23, in particular 16 (Cyprus); A/AC.193/SR.21 para 12 (Cyprus); A/C.1/31/PV.1I,
50 - 51; A/C.6/31/SR.54 para 19; A/C.6/33/SR.56 para 17 (Cyprus). But see also: A/
AC.193/SR.19 para 24 (Greece); A/C.6/33/SR.56 para 42 (Greece); A/C.1/31/PV.5,
67 (Kuwait); Report, A/33/41 (1978) para 64.

841 A/C.6/31/SR.50 para 32 (Australia), emphasis added.

842 See Chapter 3.

843 Elihu Lauterpacht was speaking for Australia.

844 Chapter 3 VI, B.

845 A/C.6/42/SR.19 para 9.
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In addition, several States referenced historical roots, in particular in treaty
practice, to endorse and explain the rule.84¢ Most notably, Turkey invoked
and relied on treaty practice from the 1930s that it viewed as the foundation
of the prohibition.?4

(e) The relationship with other rules

No State argued that the prohibition of participation is identical to the
prohibition to (directly or indirectly) use force. Both stemmed from the
same principle of non-use of force. But they were separate and distinct
prohibitions with separate and distinct scopes.

At the outset, the USSR in its World Treaty dedicated two separate
paragraphs to the prohibitions, drawing a line between the prohibition to
use force and to participate in a use of force.84® Later, when introducing
and explaining the draft treaty, the USSR introduced this paragraph 2 as
“self-sufficient constituent of the principle of non-use of force;’$*° which it
saw as an “additional means of ensuring the fulfilment of the key obligation
of the non-use of force”8° Likewise, the Western proposal referred to two,
expressly separate, prohibitions.®>! This view resonated widely with those
States commenting on the issue.> There is only one statement that may
cast doubt on the distinct character. Australia, criticizing the scope of the
USSR’s proposed prohibition of participation, stated:

“Everyone was aware that organizations which did not possess statehood
might be assisted, encouraged or induced by States to use force. By
adopting such restrictive language, one would impliedly be licensing

846 Making this general argument: E.g. A/32/112 (German Democratic Republic);
A/32/122 (Mongolia); A/C.6/31/SR.51 (1976) para 4, A/C.6/34/SR.18 para 38
(Ukraine).

847 A/C.6/33/SR.58 para 31 (Turkey). See also A/C.6/31/SR.53 para 2 (Brazil).

848 A/AC.193/L.3 reprinted in A/33/41 (1978), Annex, 23-24, Article 1 para 1 and 2.

849 A/34/41 (1979) para 106, 32.

850 A/AC.193/SR.3 para 9, 12. See also A/C.6/33/SR.52 para 57 (USSR).

851 A/34/41(1979), 53-54 para 129.

852 A/C.6/33/SR.57 para 1, 3 (Uruguay); A/C.6/31/SR.51 para 8 (Hungary);
A/AC.193/4/Add.3 (Iran); A/AC.193/SR.8 para 11 (Italy); A/C.6/31/SR.51 para 19
(Italy); A/C.6/33/SR.58 para 5 (India); A/C.6/34/SR.20 para 34 (China); A/C.6/33/
SR.58 para 29 (China); A/C.1/31/PV.18, 13-15 (Laos).
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the use of subversive non-statal elements as instruments for the use of
force853

Thereby, it appears that Australia placed assistance to States on the con-
ceptually same level as assistance to non-State actors. The prohibition of
participation covers the same conduct as the prohibition of indirect use
of force, but only for States. Yet, this statement must be understood in
the context of the proposed World Treaty that did not expressly include
a prohibition of indirect use of force. Australia’s comment may hence be
no more than a criticism that indirect use of force was not addressed. But
in light of the final declaration, it would go too far to conclude that this
statement is denying a line between those two rules. Still, this statement
nonetheless reminds of the fact that assistance to States and non-State
actors are conceptually similar. Theoretically, to the extent that non-State
actors can fulfill the prerequisites,®> the prohibition of participation might
also apply to those scenarios.

And vyet, States draw a line and establish different norms - not between
the actors, which as Australia had feared would be dangerous, but between
the forms of involvement.

(f) A prohibition of participation

The distinct and separate nature of the prohibition of participation from
the prohibition to use force is also reflected in its scope. Unlike the
prohibition to indirectly use force that regulates perpetration through an
intermediary, the prohibition of participation focuses on participation or
complicity - a different form of involvement in another actor’s force that
calls for a different legal qualification.8%

853 A/C.6/31/SR.50 para 33.

854 Under the present international law, however, they cannot. Non-State actors would
have to be capable of violating international law - a condition which they - at
least for the ius contra bellum dimension - do not (yet) fulfill. This is why States
extended the prohibition of intervention to cover those cases that may not be
classified as a “indirect use of force” But for a debate of extending complicity to
non-State situations, see Jackson, Complicity, 201 et seq. See also Vladyslav Lanovoy,
"The Use of Force by Non-State Actors and the Limits of Attribution of Conduct,
28(2) EJIL (2017).

855 A/C.6/33/SR.58 para 31 (Turkey); A/C.6/42/SR.19 para 9 (Vietnam); A/C.6/33/
SR.52 para 57 (USSR); A/C.6/33/SR.57 para 1-3 (Uruguay).
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The different spirit of the norm is already embodied by the title the
USSR used to refer to the provision: a “prohibition of participation.”85¢
Accordingly, States viewed different situations to fall under the prohibition:
States were concerned about assistance in the classical sense - assistance
that may be important and relevant, even enable for the assisted use of
force, but that by nature remains support. The assisting State does not use
the other State as an “instrument”, but it provides assistance to the other
States’” use of force.8” China, for example, drew a line between indirect use
of force and participation in describing the different scenarios:

“Those super-Powers either directly used force to perpetrate aggression,
send armed forces and dispatch military troops and personnel to subvert
another State, or, through indirect means, used agents, mercenaries and
regional hegemonism as a form of the use of force and the threat of force;
or they incited and helped some States to start armed invasions, while
they themselves seized the opportunity to meddle and fish in troubled
waters. Therefore, when discussing the enhancement of the principle
of the non-use of force, it was necessary to proceed from the actual
situation, to face up to reality and the primary problems existing, and to
consider possible solutions.”88

States did not discuss the exact boundaries when assistance qualified as
“participation”, however. This may have been reason for the rare unanimity
among States. Still, the 1987-Declaration and its discussions give some
indicators, which importantly must not be confused with definitive conclu-
sions.

First and most notable, in particular in contrast with the prohibition of
indirect force, is the requirement that the assisted State has to “resort to
the threat or use of force in violation of the Charter”8> It is interesting to
note that different versions were circulated in this respect. While the Soviet
proposal referred generally to a threat or use of force “in violation of the
provisions of the Treaty”, the Western States’ proposal refrained from a
general reference to the Charter. Rather they formulated the prohibition as
follows:

856 A/34/41 (1979), 32 para 106.

857 A/C.1/31/PV.5, 29 (Albania); A/C1/31/PV.18, 68-70 (Zambia); A/C.6/33/SR.57 para
1-3 (Uruguay).

858 A/C.6/33/SR.58 para 29 (China), emphasis added.

859 A/RES/42/22 paragraph 4.
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“[N]Jo State shall assist [... ] any State [...] to use force or the threat of
force in violation of the political independence, territorial integrity or
sovereignty of other States.”

States did not discuss this in any detail. But the formulation left open ques-
tions. In particular, it was unclear whether this was a result of lax drafting,
as the working paper was primarily meant to be a “programme of work”¢0,
or whether this was meant to establish the prohibition for assistance in
all those cases, thus broadening the prohibition’s scope considerably. The
relationship with justified force (in particular by (collective) self-defense)
would have been unclear. Technically, any use of force, even when justified,
at least prima facie violates the political independence, territorial integrity
or sovereignty. As a consequence, the accessory nature may have been
loosened. The assisting State would not have automatically benefited from
the lawfulness of the assisted use of force. Assistance itself would have to be
justified; any defect would render the assistance unlawful.

The reference to a “violation of the Charter” in any event removed any
doubt that assistance to a use of force in accordance with the provisions
of the Charter is not prohibited. This is also reflected in the fact that
whenever States referred to wrongful assistance, it was always linked to an
unlawful use of force.8¢! Likewise, the general notion among States was that
assistance of any form to rebuff an illegal use of force must remain always
legal 862

At the same time, this requirement precludes the application of the rule
to actors that cannot violate the Charter.

Second, the forms of assistance covered by the prohibition are broad and
comprehensive. The resolution prohibits “to urge, encourage or assist”. This
formulation again did not receive much attention and was adopted without
much debate in all relevant proposals.

In particular, the action of providing “assistance” to States is not funda-
mentally different from the action of providing “assistance” to paramilitary
forces that qualifies as indirect use of force. Still, States established two sep-
arate norms, leading to a different legal qualification. States did not discuss
these discrepancies. On an abstract level this suggests however again that
the “action” of assistance is not the only criterion. It seems that the nature

860 A/341/41(1979) para 130 (Belgium).

861 See above, and also A/37/41 (1982), 21 para 74 (USSR).

862 A/C.1/31/PV.15, 71-72 (Kuwait); A/C.6/38/SR.13 para 18 (Tunisia); A/C.6/38/SR.13
para 34 (China); A/C.6/38/SR.14 para 7 (Greece).
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of the assisted actor is an important factor acknowledging that the same
form of assistance may have different impacts on the assisted actor, different
effects for the targeted State, different consequences for the situation - all of
which may call for a different legal assessment. On the other hand, the form
of assistance provided may be likewise relevant for the legal classification.
“Urging” and “encouraging” may not be enough to establish responsibility
for a “perpetration”; apparently, it is enough however for responsibility for
“participation””

This case-specific approach, taking into account different factors and
characteristics of the situation at hand, was also at the basis of States’ few
comments on what kind of conduct is embraced by the prohibition of
assistance.

Again, the USSR allowed some insights:

“The draft Treaty not only proposes a reaftfirmation of the ban on giving
assistance to States which have already used force but it is intended to
avert the of force through a prohibition on encouraging and inciting oth-
er States to illegal conduct. The action of a State in allowing its territory,
which it has placed at the disposal of another State, to be used by that
other State for perpetrating an act of aggression against a third State
(article 3 (f) of the Definition of Aggression) is an example of action
which contravenes paragraph 2 of article I of the draft Treaty. A similar
infringement would be the sale by States of weapons to an aggressor State

or to a state which is carrying out a policy of preparing for aggression”
[...]863

Iran argued that in addition to direct use of force, it should be included:

“Incitement to the use of force, collaboration and material and moral
support for a State which uses force, particularly by supplying arms to
a State which, acting in its own initiative or on behalf of a super-Power,
uses armed force against another State”864

These statements again indicate that several abstract indicators are relevant:
the form of assistance (material and moral); an active rather than a passive
role. The point in time may also be relevant. The USSR stressed that it
may constitute unlawful participation not only if assistance is provided to
an ongoing aggression, but also if assistance is provided in a preparatory

863 A/34/41, 32-33 para 106.
864 A/AC.193/4/Add.3.
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stage. This is also reflected in the wording of the declaration — which is par-
ticularly noteworthy when comparing it with, for example, the 1949 Draft
Declaration on Rights and Duties of States. Subjective elements received
remarkably little attention, albeit they may be implicitly underlying the
other factors.

Last but not least, the specific substantiation of the prohibition, in partic-
ular the structural parallelism to the duties entailed in Article 2(5) UNC,
indicates the openness to other practice on (prohibited and permissible)
assistance to flesh out the content of the prohibition for the specific cases -
a task that was left to State practice.

e) Nothing new, but more clarity

Opverall, the 1987-Declaration may rightly be treated as a featherweight in
international practice relating to the use of force. It may also be accurate to
note that even modest advance on existing instruments regulating the use
of force, that Canada has observed,®> can hardly be concluded.86® These
general observations may apply to the regulatory regime on inter-State
assistance as well. Also in that respect, the 1987-Declaration may not have
led to the progress one might expect after eleven years of debate. Still, it has
nonetheless significantly added clarity. For many aspects of the resolution,
this may not even be worth noting; it may indeed be no more than a trivial
repetition. With respect to the regulatory regime on non-assistance, how-
ever, this added clarity should not be underestimated. Here the resolution
was new, and unique.

First, the declaration continues along the (unuttered) lines of the two-
prong conceptual approach States take to the provision of assistance. But
it is the first time that a declaration clearly and expressly confirms that the
provision of assistance may amount to a violation of two norms: the pro-
hibition of indirect use of force and the prohibition of participation. The
prohibitions coexist. They are not mutually exclusive. They are not separate
rules only applicable to certain actors. Rather, they deal with different forms
of involvement. This again does not mean that in practice the prohibitions
in fact may be rules for a specific recipient of assistance. But this is not a
necessary prerequisite. In theory, they may apply to both actors alike.

865 A/C.6/42/SR.19 para 22.
866 Gray, Principle of Non-Use of Force, 37.
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Second, the debates on the prohibition of indirect use of force, while not
adding substance to its scope, showed that States viewed this as a general
concept.

Third, the added clarity is most notable with respect to the prohibition
of participation. Again, the Declaration is not as revolutionary as it might
seem at first sight, only in view of UNGA resolutions. The Declaration did
not and was not meant to give birth to the prohibition. It repeated yet
another existing instrument. But for the first time it has put the prohibition
into words. For the first time, States affirmed expressly and universally
that the prohibition exists. States also clarified and consolidated the prohib-
ition’s scope.

Moreover, the Declaration added clarity with respect to the prohibition’s
nature, when firmly anchoring it in the UN Charter in general and the
principle of non-use of force in particular. The significance that it is one
of the “certain corollaries [that] stemmed from that principle”8” was well
expressed by Pakistan:

“The principle of the non-use of force, and its corollary, were jus cogens
not only by virtue of Article 103 of the Charter, but also because they
had become norms of customary international law recognized by the
international community. They were, therefore, obligatory not only for
States which were signatories to the Charter but for all States.”868

Furthermore, through the declaration, States dispersed doubts that omis-
sions in previous instruments were not legally, but politically motivated:
States reaffirmed an existing instrument.

Last but not least, States indirectly acknowledged the importance of
this provision in the legal architecture to secure international peace and
security. It is telling that the prohibition was recognized for the first time
when discussing how to enhance the effectiveness of the prohibition to
use force. Uruguay, for example, expressed this general sentiment when
observing that the “importance of [the prohibition of participation] needed
no emphasis in view of the frequency with which the acts of aggression to
which it related took place”% And arguably, it is also this sentiment that is
reflected in States’ remarkable unanimity on that provision - a unanimity

867 A/C.6/34/SR.22 para 8 (Pakistan).
868 Ibid emphasis added.
869 A/C.6/33/SR.57 para 1 (Uruguay).
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that no State apparently dared to threaten through a detailed discussion on
the prohibition’s scope.

It may also be for this reason that States did not bring up the concerns
they voiced with respect to a duty of assistance that did not receive the
necessary consensus to find its way in the final declaration. States were
well aware of the structural similarity. For example, Greece, regretting that
the proposal for a duty to assist victims was not adopted, stated that such
a duty “would have filled the gap in paragraph 4 of the draft declaration
and would have emphasized the general obligation of solidarity inherent
in the letter and spirit of the Charter”®% But they did not challenge the
rule as they did for the duty of assistance. For example, in this respect, the
Netherlands worried:

“The term "victim” suggested that a clear distinction could always be
made between the guilty aggressor and the innocent victim, but a study
of recent conflicts showed that such a distinction often could not be
made objectively. Conflicts were often the result of rising tensions and
escalation on both sides. The designation of a party as "victim” by a
third party has therefore usually a political choice rather than the estab-
lishment of a fact.”8”!

Similar concerns could have been discussed with respect to the prohibition
of participation.

In conclusion, the 1987-Declaration may not go beyond setting the fun-
daments of the regulatory regime on interstate assistance, leaving many
questions open. But by setting the fundaments, it added much light to
the dark. As a matter of principle, the rules on non-assistance are well-
accepted. The Declaration structured and streamlined previous State prac-
tice. And it constitutes a fundament that future practice can build on, even
though it may not have received the credit it deserved.

f) A duty to provide assistance to the victim?

Prohibitions of assistance were not the only subject of discussion in the
drafting of the Declaration. States belonging to the group of Non-aligned

870 A/C.6/42/SR.20 para 27 (Greece).
871 A/C.6/SR.10 para 15 (Netherlands). See also e.g. A/35/41 para 192; A/C.6/35/SR.32
para 55 (Austria).
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Movement proposed to include a “duty of all States to support the victim
of the use of force by all means at their disposal - material and moral -
until all the consequences of such use of force are eliminated.”8”? This found
support from some other States.3”3

The proposal was widely rejected, and also did not find its way into the
declaration. In the words of the Austrian delegate, such an obligation went
“beyond existing international law’8”* These States rejected the claim that
the duty could be based on Article 2(5) UNC, which was concerned with
support to the UN only.8”> Moreover, in light of the difficulties to define
a “victim” in practice,° States were concerned that establishing a “duty”
might automatically “result in an expansion of the conflict.”8”7

5) The Articles on State Responsibility

According to Article 16 ARS, a State providing aid and assistance to an in-
ternationally wrongful act bears international responsibility. In the present
context, Article 16 ARS is interesting in two ways.

First, the evolution of Article 16 ARS may allow insights not only about
the existence of a general rule on assistance in international law. The dis-
cussion and emergence of the rule may also help understand the specific
regime governing assistance in the ius contra bellum (a).

872 A/35/41(1980), 49 para 172 (Principle 11).

873 China A/C.6/SR.10 para 59; Vietnam A/C.6/SR.10 para 26; Greece A/C.6/SR.11 para
6, A/C.6/42/SR.20 para 27, A/42/41 (1987) para 47 (submitted a proposal to that
extent); A/37/41 (1982), 113 para 478.

874 A/C.6/35/SR.32 para 55 (Austria). Some delegations viewed it only as a “moral
obligation that flowed from the Charter” A/40/41 para 100. See also: A/36/41 (1981)
para 249 assistance “was a right not a duty” A/C.6/SR.10 para 15 (Netherlands).

875 A/37/41(1982), 113-114 para 478-480.

876 A/C.6/SR.10 para 15 (Netherlands); A/C.6/35/SR.32 para 55 (Austria). Moreover,
the question was raised “whether the duty referred to in principle 11 was limited to
States or extend to national liberation movements and peoples under colonial racial
and alien regimes and foreign occupation.” A/35/41 para 192.

877 A/35/41 para 192; A/37/41 (1982), para 479-480; A/40/41 para 100. For a further
counterargument see A/C.6/35/SR.32 para 55 (Austria): “That principle could be
regarded as conflicting with the obligation under the Hague Conventions, to which
express reference was made in connexion with principle 7. His delegation would
assume that the obligation resulting for States from the Hague Convention could not
be prejudiced by the idea underlying principle 11, worthy as it was. Also, it would
seem imperative to get an agreed definition of the notion of “victim” and also of the
cases to which the principle would be applicable.”
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Second, as a general rule governing assistance that is by now accepted as
customary international law, Article 16 ARS is a further piece of the regime
governing assistan