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1. Premises — War, Nationality, and Property, 1914—-1918

Over the course of World War I and in its aftermath, throughout Europe
and beyond, millions of people fled their homes and lost their property,
were denaturalized, expelled, or chose to leave their homes in order to
settle elsewhere. With the subsequent redrawing of borders and the (re)es-
tablishing of states in Central and Eastern Europe, millions of people
found themselves given a new nationality. Others were required to ‘opt’
between different nationalities, mostly, but not always in accordance with
their ‘nation’ understood as ‘ethnicity’ (judged on criteria such as ‘mother
tongue’ or [‘paternal’] origin).!

Also during the War, around the world hundreds of thousands of ‘for-
eigners’, hitherto legal residents but now considered and legally defined
as ‘enemy aliens’ who happened to have the ‘wrong’ nationality of states
against which war was waged, were believed to be a security risk and
often interned.? Emotions ran high regarding the alleged dangers of those
suddenly considered no longer part of the national fabric. For example,
in July 1916, in the United Kingdom, the Women’s Social and Political
Union, otherwise engaged in fighting for women’s suffrage, organized
their ‘Great Parade’, demanding the internment of aliens and even the

* Researcher, WZB Berlin Social Science Center.

1 Dieter Gosewinkel, Schutz und Freiheit? Staatsbiirgerschaft in Europa im 20. und 21.
Jabrbundert (Suhrkamp 2016) 102.

2 Matthew Stibbe, ‘Radicalizacio e Internacionalizagdo: Rumo a uma histéria global
de cativeiro militar e civil durante a primeira guerra mundial’ in Pedro Oliveira
(ed), Prisoneiros de Guerras: Experiéncias de cativeiro no seculo XX (Tinta da China
2019) 61-85; Arndt Bauerkamper, ‘National Security and Humanity: The Intern-
ment of Civilian “Enemy Aliens” During the First World War’ (2018) 40(1) Bul-
letin of the German Historical Institute London 61.
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revocation of naturalization certificates.? Likewise, in Britain, (immigrant)
businesses were attacked as not being ‘British’ (enough), no matter the
British nationality of their owners. As Stephanie Seketa has shown recently
with regard to Jewish businesses ‘defending [their] valid citizenship during
war’: ‘[clitizenship was more than a legal matter; it was a layered set of
dynamic activities and enterprises in which corporate actions became tied
to expression of loyalty.™

And not only were ‘enemy aliens’ interned; but, starting in 1914, based
on special wartime legislation, their private and corporate property was
requisitioned, confiscated, sequestrated, and liquidated by belligerent gov-
ernments throughout the world. Whereas prior to the war there was,
in the words of Dieter Gosewinkel, across Europe a ‘tendency’ to treat
nationals and foreigners as equals in their right to property — also based
on international treaties guaranteeing reciprocity (most favoured nation
clauses) -, the war resulted in a renationalisation of the property regime
of all belligerent nations.® Furthermore, the ‘time-honoured principle’ that
private property (personal or incorporated), irrespective of the nationality
of individual proprietors or a state of war, was to be held ‘inviolable’ by
any state,® was replaced by considerations of the governments involved in
war that property can be turned into a central instrument for state power.
By means of legislation, they made property a privilege for some, not a
fundamental right for all.” International law was not necessarily seen as a
hindrance to these policies, because ‘there are no rules of international law

3 Nicoletta Gullace, The Blood of Our Sons: Men, Women and the Renegotiation of
British Citizenship during the Great War (Palgrave 2002) 132.

4 Stephanie Seketa, ‘Defining and Defending Valid Citizenship During War: Jewish
Immigrant Businesses in World War I Britain’ (2020) 21 Enterprise & Society 78.

5 Dieter Gosewinkel, ‘Eigentum vor nationalen Grenzen. Zur Entwicklung von
Eigentumsrecht und Staatsangehdrigkeit in Deutschland wahrend des 19. und 20.
Jahrhunderts’, in Hannes Siegrist und David Sugarman (eds), Eigentum im interna-
tionalen Vergleich. 18.-20. Jahrhundert (V&R 1999) 87-106, 98 sq.

6 Ignaz Seidel-Hohenveldern, Internationales Konfiskations- und Enteignungsrecht
(Mohr 1952) 6; Art 46, Annex to IV. Hague Convention of 1907: ‘Private property
cannot be “confiscated”.” The Hague Convention, Annex I of 1899 prohibited to
‘destroy or seize the enemy’s property’ (Art 23g) and ‘pillage’ (Art 28).

7 See Edwin M Borchard, ‘Enemy Private Property’ (1924) 18 American Journal
of International Law 523-32; Rudolf Blithdorn, ‘Le fonctionnement et la jurispru-
dence des Tribunaux Arbitraux Mixtes créés par les traités de Paris’ (1932) 41
Recueil des Cours 141-241, 141; Dieter Gosewinkel, ‘Introduction : Histoire et
fonctions de la propriété’ (2014) 61(1) Revue d’histoire moderne et contemporaine
7-25,24.
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which state clearly under which conditions a corporation may be treated as
an alien enemy by a belligerent Power.’®

Often justified as acts of retaliation for previous war measures of ‘the
other side’ and hoping to weaken the economic capacity of the enemy,
since 1914 national bureaucracies specifically set up for this purpose seized,
controlled, confiscated, and liquidated properties and assets (factories,
banks, real estate, cars, ships, infrastructure and networks, capital invested
in businesses, shares, bank accounts, patents, trademarks, or personal pos-
sessions) belonging to those who were considered an enemy alien found
in their respective territories.” Under the ‘Trading with the Enemy Amend-
ment Act 1914 the Board of Trade appointed the ‘Public Trustee’ to be
the custodian of enemy property in England and Wales. Irrespective of
the fact that the legal notion of ‘corporate personhood’ was established in
English common law and codified at the end of the nineteenth-century,
this did not suffice to guarantee the acceptance of the ‘idea of the corpora-
tion being a separate entity from the people controlling it.” In 1916, the
House of Lords ‘proclaimed that the character and actions of the people
behind a company were the character of the company; therefore, a legally
British company could be an “enemy” per the Trading with the Enemy
Act, if it was invested with enemy character through [the nationality of] its
holders.’1?

Germans in France also complained repeatedly about ‘agitation against
Germans’ (‘Deutschenbetze’), including calls for boycotts, and legislation
since 1914 against trade with Germans and Germany, ‘black lists’ of com-
panies, or sequestrations of French companies ‘controlled’ by Germans.!!
And indeed, neither British nor French officials were hesitant to admit

8 Ernst H Feilchenfeld, ‘Foreign Corporations in International Public Law’ (1926)
8(4) Journal of Comparative Legislation and International Law 260, referring to
Oppenheim, International Law, vol 11, 88.

9 See Hugo Ott, ‘Kriegswirtschaft und Wirtschaftskrieg 1914-1918. Verdeutlicht
an Beispielen aus dem badisch-elsassischen Raum’ in Erich Hassinger, Hugo Ott
(eds), Geschichte, Wirtschafl, Gesellschafl. Festschrift fiir Clemens Bauer (Duncker &
Humblot 1974) 333-58, 342.

10 Seketa (n 4) 106, referring to Daimler Co., Ltd. v. Continental Tyre and Rubber Co.,
Ltd. (1916, 2 AC 307).

11 See Institut fir Weltwirtschaft (ed), Der Wirtschaflskrieg: Die MafSnabmen und
Bestrebungen des feindlichen Auslandes zur Bekimpfung des deutschen Handels und
zur Forderung des eigenen Wirtschaflslebens — Vierte Abteilung: Frankreich, bearbeitet
von Hermann Curth und Hans Wehberg (Fischer 1918) 18; 119-150; Antoine
Pillet and Jean Paulin Niboyet, Manuel de droit international privé (2nd edn, Sirey
1928) 358-62.
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their ‘desire’ to use the ‘war [as] an opportunity to advance their economic
agendas’.'? English authorities and proprietors took the termination of
German nationals’ leases of land in England for granted to such an extent
that, in 1916 the Court of Appeal had to remind them ‘that by the law of
England, a lease of land in England to a person, who subsequently became
an enemy, is not dissolved by war, and that he may be sued for the rent,
which accrued during the war under such lease.’!3

Such calls for moderation notwithstanding, during the war, as historian
Daniela Caglioti summarises, ‘many writings’ in Allied newspapers, pam-
phlets, and books presented ‘Germany as a colossal octopus extending its
tentacles into all vital cells of economy and society all over the world’ — a
‘narrative’ that called for defence through the limitation of property rights
and ‘nostrification’ measures.!* Since the United States entry into the war
in 1917, similar limitations and prohibitions also applied to Germans and
their properties in the US, including the ‘sale of enemy property’.!s

In Germany, since 4 September 1914 an Imperial Ordinance ‘empow-
ered the Central State Authorities to place enemy or enemy-controlled
undertakings under State supervision.”'® Since 1916 the Reichskommissar
fiir die Liquidation auslindischer Unternebmungen showed Berlin’s equal
intention to make maximum use of enemy property.'” France protested
vehemently — assuring its citizens that all their ‘reclamations’ concerning
their property in ‘enemy’ or ‘occupied territory’ would be taken care of by
the newly created Office des biens et intéréts privés in Paris.!8

During a war that seemingly forced states to use all material and human
resources available on their territory, all these measures and counter-mea-

12 Daniela Caglioti, War and Citizenship: Enemy Aliens and National Belonging from
the French Revolution to the First World War (CUP 2021) 211 sq.

13 Cited in Paul Fredrich Simonson, Private Property and Rights in Enemy Countries
and Private Rights against Eneny Nationals and Governments under the Peace Treaties
with Germany, Austria, Hungary, Bulgaria and Turkey (Effingham 1921) 267.

14 Caglioti (n 12) 211.

15 Institut fur Weltwirtschaft (ed), Der Wirtschaftskrieg: Die Mafsnahmen und Bestre-
bungen des feindlichen Auslandes zur Bekdmpfung des deutschen Handels und zur
Forderung des eigenen Wirtschaflsleben — Fiinfle Abteilung: Vereinigte Staaten von
Amerika, bearbeitet von Eugen Bohler und Hans Wehberg (Fischer 1919) 513.

16 John W Scobell Armstrong, War and Treaty Legislation: Affecting British Property in
Germany and Austria, and Enemy Property in the United Kingdom (London 1921) 6.

17 Erich Rocholl, “Wirtschaftsfrieden von Versailles und St. Germain’ in Julius
Hatschek and Karl Strupp (eds), Worterbuch des Volkerrechts und der Diplomatie
(vol 3, De Gruyter 1929) 544-72, 571.

18 Edpiard Clunet, ‘Les Biens et Intéréts Frangais en Pays ennemis’ (1920) 47 Journal
du droit international 5-17, S.
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sures of the ‘economic war’ (‘Wirtschaftskrieg’) deeply impacted internation-
al public and private law.!” Over the war years, such ‘nostrification’ and
retaliation measures that formed part of this ‘economic war’ enticed new
legal expertise in all norms concerning ‘enemy alien’ private property lo-
cated in national territory or private property in occupied enemy territory,
on war damages and their reparations, or on contracts, debts, and credits.2°
Considering this unprecedented magnitude of the connection between the
enjoyment of property rights and status of nationality created by wartime
legislation, international law scholar Paul Fauchille declared after the war
that the ‘drosts privés ont été atteints dans la guerre mondiale ... plus que dans
toute autre guerre’ !

The individuals concerned came to realise that governments increasing-
ly acted from the premise that during the war their rights to enjoy liberty
and property — and the protection thereof — did not depend on their
personal demeanour and ‘loyalty’ to a particular state and the politics of
its government, but on the government’s definition of ‘enemy alien’ and
its opposite, the ‘national/citizen’ (or the citizen of a state that maintained
friendly relations). As Dieter Gosewinkel has shown, the denaturalisation
campaigns, especially against individuals with dual nationality in the Unit-
ed Kingdom and France, but also against ‘ethnic Germans’ in Russia (who
had already been, in part, Russian citizens for generations), indicated the
‘politicisation of the law of nationality during the war’ and the implemen-
tation of a ‘wide[ning] concept of the term “enemy” that transcended
the hitherto existing international law category of ‘enemy’ by including
cultural and ethnic categories.??

An ‘enemy alien’ was perceived as a (potential) threat by the govern-
ment and administrative agencies of the state in which he or she resided
- no matter how long this residence had already lasted. Governments thus
developed new definitions of nationality in order to exclude particular
groups. Officials formulated and implemented all sorts of laws and decrees

19 Georges-Henri Soutou, L’Or et le Sang: Les Buts de Guerre Economiques de la Pre-
miére Guerre Mondiale (Fayard 1989).

20 See Caglioti (n 12); David Deroussin, ‘The Great War and Private Law: A Delayed
Effect’ (2014) 2 Comparative Legal History 184; Pieter Nicolaas Drost, Contracts
and Peace Treaties: The General Clause on Contracts in the Peace Treaties of Paris 1947
and in the Peace Treaty of Versailles 1919 (Nijhoff 1948).

21 Paul Fauchille, Traité de droit international, Vol II: Guerre et neutralité (Rousseau
1921) 1043.

22 Dieter Gosewinkel, Schutz und Freibeit (Suhrkamp 2016) 122; 126; see also Arnd
Bauerkdmper, Sicherbeit und Humanitdt im Ersten und Zweiten Weltkrieg. Der Um-
gang mit zivilen Feindstaatenangehorigen im Ausnabmezustand (De Gruyter 2021).
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relating to ‘enemy aliens’ (or aliens in general, even if they happened to
be citizens) and special controls, including internment, exclusions and
deportation, to prevent the mere possibility that the ‘enemy alien’ might
act in an inimical manner that might be of advantage to his or her alleged
‘home state’, the ‘enemy’ — most of all through ‘sabotage’, ‘espionage’, and
‘trading with the enemy’.?3

On the other hand, for the warring states these ‘enemy aliens’ or aliens
in general and their property were considered a most welcome source of
additional labour and (through, ‘nationalisation’, confiscation, liquidation,
or requisition for military purposes) national income. Yet, even if since
1914 the pre-war principles of reciprocity and equal treatment of propri-
etors irrespective of their nationality(ies) were turned into acts of alleged
‘retorsion’ and ‘retaliation’ against the property of ‘enemy aliens’ (always
by means of a legal ordinance, ‘Rechtsverordnung’),** the eftects were felt
differently by the belligerents. It has been noted recently that in terms of
the monetary values effected by such ‘economic war’ legislation and other
measures between the Allies and Germany there was ‘a dramatic inequality
between the two sides.” Considering Germany’s vulnerability of having up
to 40 per cent of her national income invested abroad around the world, it
‘lost at least three times as much property to confiscation as all the Allies
put together lost to Germany.” This meant that in absolute terms over
‘two thirds of the Reich’s foreign capital stock, valued between 14 and
16 billion marks (£0.09 billion — £1.03 billion) was expropriated’? by the
Allies.

Furthermore, these nationality and nationalisation/exclusionary policies
were implemented by governments with a view to the future. They had
plans for post-war developments they hoped to implement once the war
was won. For example, competition policies were instrumentalised by
governments to force foreign (‘enemy’) capital out of companies in order
to make them ‘purely’ German, British, American, or French - and to

23 Nicholas Mulder, ‘The Trading with the Enemy Acts in the Age of Expropriation,
1914-1949’ (2020) 15(1) Journal of Global History 81.

24 See Arthur Curti, Der Handelskrieg von England, Frankreich und Italien gegen
Deutschland und Osterreicb—Ungam (Berlin 1917); Eberhard Schmidt, ‘Die als
Vergeltung auf dem Gebiete des Wirtschaftskrieges von der deutschen Reich-
sregierung ergriffenen gesetzgeberischen und Verordnungsmafnahmen’ in Frei-
drich Lenz, Eberhard Schmidt (eds), Die deutschen Vergeltungsmafsnahmen im
Wirtschaflskrieg (Schroeder 1924) 29.

25 Nicholas Mulder, ““A Retrograde Tendency”: The Expropriation of German Prop-
erty in the Versailles Treaty’ (2020) 20 Journal of the History of International Law
507, 513; 509; see Daniela Caglioti (n 12) 307.
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secure such gains for good ‘for the nation’ also after the war. With regard
to land tenure, in Germany the war was used to further the existing ‘Ger-
manisation-policies’ in the Eastern (Polish) and Western (Alsace-Lorraine)
provinces of the Empire. Thereby it was hoped to fulfil alldeutsche fan-
tasies of national expansion by repressing the national minorities through
‘inner colonisation’ (‘tnnere Kolonisation’ and ‘settlement policies’). This
was a policy nationalist politicians and academics like Max Weber had
already recommended decades earlier.?¢ In 1917, in Alsace-Lorraine, Ger-
man governmental liquidation measures ‘clearly show the intention ... to
promote and secure German economic influence’ at the expense of the
Francophone population. This policy coexisted with private nationalist
initiatives to purchase French landholdings and mortgages in order to set-
tle Germans, especially in Lorraine, such as the Gesellschaft zur Besiedlung
der Westmark (‘Company for the Colonization of the Western Frontier
Zone’, 1916-18). Already several decades ago, economic historian Hugo
Ott characterised this situation as a ‘peculiar intertwining of Germanisa-
tion policies and the pursuit of private economic interests’ (‘eigenartige
Verflechtung von Germanisierungspolitik und privatwirtschaftlicher Interessen-
politik’). Rumours of ‘colonisation policies” aiming at the ‘Germanisation
and Protestantisation’,”” — similar to Prussian policies since the 1880s
in the Ostmark, Prussia’s Polish territories — caused outrage among Alsa-
tian Social Democrats and Catholic Center party deputies. And indeed,
during the war, the pseudo-medieval term Westimark was turned into a
‘key concept of the [German] Kriegszielbewegung’, whose advocates tried,
through the ‘colonisation’ and ‘Germanisation’ of land, populations, and
companies, to make the German dominance in Mitteleuropa a fait accom-

pli.28

26 Thomas Miiller, Imaginierter Westen. Das Konzept des ‘deutschen Westraums® im
volkischen Diskurs zwischen Politischer Romantik und Nationalsozialismus (Trancript
2009) 126-180; Daniel Benedikt Stienen, Verkaufles Vaterland. Die moralische
Okonomie des Bodenmarktes im dstlichen Preuffen 1886-1914 (V&R 2022); see Wolf-
gang ] Mommsen, Max Weber und die deutsche Politik 1890-1920 (Mohr 2004
[1959]) 41, referring to Weber’s ‘Freiburger Antrittsrede’ 1895.

27 Ott (n 9) 343; 345; 347.

28 Thomas Miuller, ‘Grundzige der Westforschung’ in Ingo Haar, Michael
Fahlbusch (eds), Volkische Wissenschaflen im 20. Jabrhundert. Expertise und “Neuord-
nung” Europas (Schoningh 2010) 87-118 (88); for Germany’s ‘Eastern’ provinces
and the problem of competing nationalisms, see: Michel G Miiller, Igor
Kakolewski, Karsten Holste, Robert Traba (eds): Die polnisch-litauischen Lénder
unter der Herrschaft der Teilungsmdchte (1772/1795-1914) (Hirsemann 2020); Diet-
mar Miller, ‘Colonization Projects and Agrarian Reforms in East-Central and
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If ‘property in Western society was a precondition and indivisible at-
tribute of [an individual’s] freedom’, the limitation of this freedom during
the war was, in the words of Daniela Caglioti, ‘an unequivocal sign of the
terrible crisis into which the war had thrown the liberal-democratic sys-
tem’.?? Judging not only ‘les destructions organisées’ of the economic war3’,
but also the enduring limitations of the enjoyment of private property by
individuals based on their membership of a designated group, this ‘crisis’
of the liberal-democratic system continued well into the post-war era.
Much to the chagrin of citizens of the defeated Central Powers, the Allied
governmental ‘liquidation machine[s]’ kept running: ‘while waiting for
the outcome of the Paris Peace Conference, the victors also continued to
seize and liquidate enemy property. They did so more rapidly because they
feared they might not otherwise receive sufficient compensation for the
losses and damage suffered in war’.3!

2. Reversing and Justifying Colonisation Schemes, Sequestrations, and other
War Measures. Making Claims While Setting the Stage for the Mixed
Arbitral Tribunals

Europe’s new political order after World War I created by the Paris
peace treaties’ system was based on assumptions within governments of
the great powers about the advisability and desirability of nation-states,
linking claims for national self-determination with territorial sovereign-
ty.3? Through cessions of territory and most of all the break-up of the
Austrian-Hungarian Monarchy, the Russian Empire, and the Ottoman
Empire, as agreed on in the Paris treaties, several ‘new states’ were estab-
lished: Poland, Czechoslovakia, and the Kingdom of the Serbs, Croats
and Slovenes, Finland, Lithuania, Latvia, Estonia, Armenia, Georgia, and

Southeastern Europe, 1913-1950” in Liesbeth van de Grift, Amalia Ribi Forclaz
(eds), Governing the Rural in Interwar Europe (Routledge 2018) 45.

29 Caglioti (n 12) 210, referring to Richard Pipes, Property and Freedom (Knopf
1999).

30 Teyssaire and de Solere, Les Tribunaux Arbitraux Mixtes (Editions Internationales
1931) 17.

31 Caglioti (n 12) 215; 294; see Mulder, ‘A Retrograde Tendency’ (n 25) 520.

32 Jost Dilffer, ‘Selbstbestimmung, Wirtschaftsinteressen und GrofSmachtpolitik.
Grundprinzipien fir die Friedensregelung nach dem Ersten Weltkrieg’ in Math-
ias Beer (ed), Auf dem Weg zum ethnisch reinen Nationalstaat. Europa in Geschichte
und Gegenwart (Attempto 2004) 41-67; for a general overview, see: Jérn Leon-
hard, Der iiberforderte Frieden. Versailles und die Welt 1918-1923 (Beck 2019).
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Azerbaijan. The 1918 Allied victory over the Central Powers and above all
Germany not only halted German population and (re-)settlement policies.
The Allies made it clear that — through cession of territories and their
‘reintegration’ (in the case of Alsace-Lorraine returning to France) and the
‘restauration’ of ‘historical rights’ (in the case of the Polish Republic)3?
— they were intent on using the provisions of the Paris treaties to revert
these Germanisation policies (whether regarding populations, real estate,
or movable properties) in Europe which had been previously implement-
ed to the detriment of the Allied nations, their territorial sovereignty
and right to national self-determination. The latter term had become,
as contemporaries already assumed, ‘a fashionable motto of international
policy’.3* “‘Self-determination’ was a ‘key concept’ in the propaganda and
political rhetoric of the warring states and continued to hold argumenta-
tive relevance in the years following the peace treaties.>® Thus, with regard
to Poland, Article 92 of the Treaty of Versailles stipulated among others:

The proportion and the nature of the financial liabilities of Germany
and Prussia which are to be borne by Poland will be determined in ac-
cordance with Article 254 of Part IX (Financial Clauses) of the present
Treaty. There shall be excluded from the share of such financial liabil-
ities assumed by Poland that portion of the debt which, according
to the finding of the Reparation Commission referred to in the above-
mentioned Article, arises from measures adopted by the German and
Prussian Governments with a view to German colonisation in Poland.

This unmistakable language of the ‘German colonisation in Poland’ was
not necessarily putting (pre-)war German policies in a context of illegiti-
mate state measures. ‘Colonisation’ (whether ‘internal’ or ‘overseas’) was
seen by most European contemporaries as a legitimate function of modern
statchood — the administrative denomination of Colonial Office, Ministére

33 Erich Kaufmann, ‘Die Stellung der deutschen Ansiedler’ in Sir Thomas Barclay,
AAH Struycken, Erich Kaufmann, Studien zur Lebre von der Staatensukzession. Drei
Gutachten (Abhandlungen zum Friedensvertrage, Heft 5, Vahlen 1923) 69-156,
102 sq.

34 Paul de Auer, ‘Plebiscites and the League of Nations Covenant’ (1920) 6 Transac-
tions of the Grotius Society 45, 45; see Marcus M Payk, ““What We Seek Is the
Reign of Law”: The Legalism of the Paris Peace Settlement after the Great War’
(2018) 29 European Journal of International Law 809, 818.

35 Jost Diilffer, ‘Die Diskussion um das Selbstbestimmungsrecht und die Frieden-
sregelungen nach den Weltkriegen des 20. Jahrhunderts’ in Jorg Fisch (ed), Die
Verteilung der Welt. Selbstbestimmung und das Selbstbestimmungsrecht der Vilker
(Oldenbourg 2011) 113-139 (117); Jérn Leonhard (n 32) 1275.
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des Colonies, or Reichskolonialamt indicated this broad acceptance of the
colonial mission civilisatrice.3¢ Rather, the term ‘colonisation’ was a quota-
tion from the self-described German ‘colonisation and Kulturarbeit in the
East’37 Article 92 Treaty of Versailles aimed at a clear stipulation that the
newly founded Republic of Poland would not become — in the present
or future — liable for any of the existing Prussian government debts in
relation to pre-war publicly financed settlement schemes to buy land from
Polish proprietors in order to settle Germanophone settlers.?® In a similar
vein, Article 56 Treaty of Versailles promulgated that ‘France shall enter
into possession of all property and estate, within the territories ... [of
Alsace — Lorraine], which belong to the German Empire or German States,
without any payment or credit on this account to any of the States ceding
the territories.”

Given the specific historical processes (‘German colonisation in Poland’;
‘the wrong done by Germany in 1871 ... to the rights of France’) that
were to be undone, these treaty provisions were thus a deviation from the
hitherto accepted international law ‘principle that finds most favour with
modern jurists ... that the successor state should assume the local debt of
the ceded territory and discharge the local obligations legally contracted
with regard to it by the predecessor state.’®® Or, as Fauchille put it: ‘L Etat,
au profit duquel se réalise I'annexion, doit supporter la part contributive du
territoire annexé dans la dette publique de Etat cédant. %

36 Jurgen Osterhammel, Boris Barth (eds), Ziwvilisierungsmissionen. Imperiale
Weltverbesserung seit dem 18. Jahrhundert (UVK 2005); see Jakob Zollmann, “Civi-
lization(s)” and “Civilized Nations” — of History, Anthropology, and Internation-
al Law’ in Patrick Sean Morris (ed) Transforming the Politics of International Law:
The Advisory Committee of Jurists and the Formation of the World Court in the League
of Nations (Routledge 2021) 11.

37 Vejas Gabriel Liulevicius, War Land on the Eastern Front: Culture, National Identity,
and the German Occupation in World War I (Cambridge University Press 2000).

38 Sir Thomas Barclay, ‘Vertrage zwischen der Deutschen Bauernbank Danzig und
der preuflischen Regierung. Die Frage ihrer Rechtmafigkeit. Gutachten’ in Sir
Thomas Barclay, AAH Struycken, Erich Kaufmann, Studien zur Lebre von der
Staatensukzession. Drei Gutachten (Abhandlungen zum Friedensvertrage, Heft 5,
Vahlen 1923) 5-22, 13.

39 Thomas Joseph Lawrence, The Principles of International Law (1916) 96, 331.

40 Paul Fauchille, Henry Bonfils, Manuel de Droit International Public (1914) 146,
both cit. in AAH Struycken, ‘Die Rechtslage der staatlichen Domanenpachter
in dem an Polen abgetretenen Gebiete Deutschlands’ in Sir Thomas Barclay,
AAH Struycken, Erich Kaufmann, Studien zur Lebre von der Staatensukzession. Drei
Gutachten (Abhandlungen zum Friedensvertrage, H. 5, Vahlen 1923) 23-66, 27,
47.
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At the same time, the peace treaties created new realities not only with
regard to the drawing of borders between (new) states in Europe or (gov-
ernment) debts and properties. Millions of citizens of the defeated Central
Powers acquired #pso facto or by ‘option’ a new nationality of the ‘new
states’#! This resulted in 35 million people being turned into new ‘ethnic
minorities’ (9 million in Western Europe; 26 million in Eastern Europe, in
particular Poland, Czechoslovakia, Yugoslavia, and Romania). Depending
on their (new) nationality, individuals were given specific rights under
international law — eg, through the installation of the Mixed Arbitral
Tribunals (MATs) according to the peace treaties — against former Central
Powers or the ‘new states’ that had affected (damaged, liquidated, expro-
priated or otherwise) their private property, including in those territories
where the previous ‘Germanisation’ policies were to be reverted.*? In the
words of René Cassin, the atrocities committed during the Great War
had made it ‘impossible to remain blindly committed to the principle
according to which war is exclusively a relation between states’ (‘zmpossible
de demeurer aveuglément fidéle au principe que la guerre est exclusivement une
relation d’Etat & Etar’),®® but required reparations as an individual entitle-
ment guaranteed under international law.

In Eastern Europe these new nationalities had to be established in the
first place through domestic laws and international treaties. Also, these
provisions were meant to accommodate the political interest of the new
states’ leadership in an ethnic unmixing and the creation of a homoge-
neous ‘nation state’ based on narrow kinship solidarity led by one domi-
nating ‘nation’. Article 91 Treaty of Versailles stipulated:

German nationals habitually resident in territories recognised as form-
ing part of Poland will acquire Polish nationality ipso facto and will
lose their German nationality. German nationals, however, or their

41 Joseph Kunz, "L’option de nationalité’ (1930) 31 Collected Courses of the Hague
Academy of International Law 107.

42 Norbert Wiihler, ‘Mixed Arbitral Tribunals’, in Rudolf Bernhardt (ed), Encyclope-
dia of Public International Law (vol 1, North Holland 1981) 142, 142; numbers in
Dieter Gosewinkel (n 1) 145; Oleng Palko, Samuel Foster, ‘Contested Minorities
in the ‘New Europe’: National Identities in Interwar Eastern and Southeastern
Europe’ (2021) 23(4) National Identities 303.

43 René Cassin, ‘L’homme, sujet de droit international et la protection des droits
de I'homme dans la société universelle’, in La technique et les principes du droit
public: Etudes en Ihonneur de Georges Scelle, vol 1 (LGDJ 1950) 67-91, 68; see Jay
Winter and Antoine Prost, René Cassin and Human Rights: From the Great War to
the Universal Declaration (CUP 2013) 19-50.
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descendants who became resident in these territories after January 1,
1908, will not acquire Polish nationality without a special authorisa-
tion from the Polish State. Within a period of two years after the
coming into force of the present Treaty, German nationals over 18
years of age habitually resident in any of the territories recognised as
forming part of Poland will be entitled to opt for German nationality.

Considering these provisions, German law professors like Erich Kaufmann
spoke of a ‘de-Germanisation’ policy to which the Treaty of Versailles
entitled the Polish government; however, only ‘to a certain extent’ (7n
gewissem Umfang’) as he emphasized (as German ‘settlers’ having arrived
before 1908 could not be denied ‘Polish nationality’).** The respective
norms by the Polish authorities followed suit and were, after 1918, ‘imple-
mented as a means of achieving ethnic homogeneity -... by prompting
“le]migration™ of ethnic Germans to Germany.* Poland’s agrarian reform
laws were used to expedite the de facto expropriation of land previously
belonging to ethnic German farmers, especially the much-hated Junker (ir-
respective of whether they had lived on their estates already before 1908),
and had thus - as historian Dietmar Miuller underlines — a rather explicit
‘revindicatory character’. These Polish policies were massively challenged
by the German minority that by then had Polish nationality. For this they
received German government support; also, through the means provided
by the MAT,* irrespective of the fact that according to Article 278 Treaty
of Versailles Germany was obliged to ‘recognize any new nationality’ of
its former citizens and to accept that such persons have ‘severed their
allegiance to their country of origin’.

With regard to the effects of the ‘reintegration’ of Alsace-Lorraine, the
Annex to Section V (Art. 51 sq) Treaty of Versailles stipulated ‘As from

44 Erich Kaufmann (n 33) 97.

45 Dieter Gosewinkel and Stefan Meyer, ‘Citizenship, Property Rights and Dispos-
session in Postwar Poland (1918 and 1945)’ (2009) 16 European Review of Histo-
ry 576; see id, 579.

46 Dietmar Miller, Bodeneigentum und Nation. Rumdnien, Jugoslawien und Polen im
europdischen Vergleich 1918—-1948 (Wallstein 2020) 323; see Dieter Gosewinkel (n
1) 1505 174 sq; Ralph Schattkowsky, ‘Deutsch-polnischer Minderheitenstreit nach
dem Ersten Weltkrieg’ (1999) 48(4) Zeitschrift fiir Ostmitteleuropa-Forschung
524-54; similar provisions on the time limit (Austrians or Hungarians having
settled in territories of ‘new states’ after 1 Jan 1910) for ‘acquiring ipso facto
nationality’ of the ‘new states’ Czechoslovakia or Yugoslavia were stipulated in
Arts 76-77 Treaty of St Germain (including Italian nationality) and Art 62 Treaty
of Trianon.
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11 November 1918, the following persons are zpso facto reinstated in
French nationality: (1) Persons who lost French nationality by the applica-
tion of the Franco-German Treaty of 10 May 1871 [and their descendants],
and who have not since that date acquired any nationality other than Ger-
man; ...". Around 100.000 Germans, on the other hand, living in Alsace-
Lorraine and who had their origins in ‘Germany’ (‘Alt-Deutsche’; ‘Vieux-
Allemands’) were — in part — forced to leave, because, as the law professor
Georges Ripert put it in 1920: ‘Le traité de paix s’est efforcé de retrouver le
fond frangais [in Alsace-Lorraine] et de rejeter 'élément immigré.*” However,
the Treaty not only looked to rectify the past wrongs of Germanisation
policies. Rather, Article 70 Treaty of Versailles clarified the future exclusion
of German businesses: ‘the French Government preserves its right to pro-
hibit in the future in the territories ... [of Alsace-Lorraine] all new German
participation’ in railways, navigable waterways, water works, gas works,
electric power, mines and quarries, or metallurgical establishments.

In other words, — as foreseen by the Paris peace treaty system explicitly
mentioning criteria such as ‘race and language’®® — in ‘the aftermath of
empire’ the ‘unmixing of peoples’ had begun and was to be fixed for
the future. Until 1921 more than 600 000 Germans had left Poland and
300 000-400 000 Hungarians had fled territories now forming part of
Romania, Serbia, and Czechoslovkia; even though both the German and
Hungarian governments in their revanchist population policies urged their
compatriots to stay. The Prussian government even ‘permitted’ (gestattet)
its civil servants to continue their work for the new Polish state.*” As well

47 Georges Ripert, ‘Le changement de nationalité des Alsaciens-Lorrains (1)’ 47
(1920) Journal du droit international 25-45, 34; see Hermann Isay, Die privat-
en Rechte und Interessen im Friedensvertrag (Vahlen 1923) 445, ‘reines Abstam-
mungsprinzip’; Tara Zahra, “The “Minority Problem” and National Classification
in the French and Czechoslovak Borderlands’ (2008) 17(2) Contemporary Euro-
pean History 137.

48 See Art 64 Treaty of Trianon: ‘Persons possessing rights of citizenship in territory
forming part of the former Austro-Hungarian Monarchy, and differing in race
and language from the majority of the population of such territory, shall within
six months from the coming into force of the present Treaty severally be entitled
to opt for Austria, Hungary, Italy, Poland, Romania, the Serb-Croat-Slovene State,
or the Czecho-Slovak State, if the majority of the population of the State selected
is of the same race and language as the person exercising the right to opt. ...;
similarly Art 80 Treaty of St Germain.

49 Rogers Brubaker, ‘Aftermath of Empire and the Unmixing of Peoples: Historical
and Comparative Perspectives’ (1995) 18(2) Ethnic and Racial Studies 189; Gun-
ther Schulze (ed), Protokolle des PreufSischen Staatsministeriums, vol 11/1, Nr 51
Sitzung der Staatsregierung, 8 July 1919 (Olms 2002) 95 sq.
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as the political convictions that Poland could not be allowed to expel eth-
nic Germans, Berlin also had a pecuniary interest in lowering the numbers
of Germans who had to give up their property in Poland or elsewhere.
Article 297 (i) obliged ‘Germany ... to compensate her nationals in respect
of the sale or retention of their property, rights or interests in Allied
or Associated States.” However, by 1933, it was estimated that properties
expropriated by the Allies had merely ‘obtained one billion marks, or 12
per cent of the 1914 value of their lost assets’.>

The newly formed states, on the other hand, encouraged, and regularly
enforced, the emigration of minorities. Until 1926, around 85 per cent
of ethnic Germans had left the regions of Poznan and Pomerania. Ten
years after the Treaty of Versailles the German population in the territories
ceded to the ‘new states” was reduced by half.5! Furthermore, those remain-
ing faced massive assimilation policies. As John M Keynes and others had
already pointed out, the French government had embarked on a rather
evident ‘Frenchification’ policy in the 