Part 3: Safe pathways to protection in the light of the
responsibility framework

The following chapters analyse and assess safe pathways to protection
in light of the responsibility framework. Chapter 11 begins with an assess-
ment of the ‘asylum visa’ as individual pathway to protection. Chapter 12
addresses resettlement as permanent quota-based scheme on the rise in
the EU. Chapter 13 focuses on ad hoc humanitarian admission schemes.
Finally, Chapter 14 places the focus on sponsorship schemes. With a view to
considering the principle of external responsibility for granting protection,
the principle of internal responsibility for the security and well-being of
States, as well as the principle of inter-State responsibility, safe pathways are
promising: they offer options of safe as well as regulated arrival in receiving
States. Policy recommendations on safe pathways therefore point to several
advantages, from enhanced protection of individuals to better security con-
trol, good prospects of integration and international solidarity.4

However, there are also critical voices. Depending on their implementa-
tion, safe pathways have been criticised for entailing a risk of ‘neo-liberal-
ization of refugee policies™?> and ‘containment of refugee flows’,*%¢ or seen
as founded on the sovereign discretion of the Member State concerned,
rather than on an understanding that recognises the legal force of the
protection rights of individuals’.407 All safe pathways discussed hereafter are
visa schemes and thus measures of migration control. Offering extraterrito-
rial access to protection therefore means externalising protection responsi-

404 See for instance European Union Agency for Fundamental Rights, Legal Entry
Channels to the EU for Persons in Need of International Protection: A Toolbox (2015),
available at https://fra.europa.eu/sites/default/files/fra-focus_02-2015_legal-entry
-to-the-eu.pdf; Ray, ‘Optimal Asylum’, 46 Vanderbilt Journal of Transnational Law
(2013) 1215.

405 Christoph Schwarz, ‘German Refugee Policy in the Wake of the Syrian Refugee
Crisis’ in Elif Aksaz and Jean-Francois Pérouse (eds), ‘Guests and Aliens”: Re-Config-
uring New Mobilities in the Eastern Mediterranean After 2011 - with a Special Focus
on Syrian Refugees (2016), at 4.

406 Tometten, ‘Resettlement, Humanitarian Admission, and Family Reunion: The Intri-
cacies of Germany’s Legal Entry Regimes for Syrian Refugees’, 37(2) Refugee Survey
Quarterly (2018) 187.

407 Moreno-Lax, supra note 153, at 41.
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bilities to some extent, which raises legal and practical issues.*%® Against
this backdrop, the following assessment allows to evaluate safe pathways
by identifying the consequences for the responsibility principles, depending
on the pathway and its implementation. The overall aim is to assess the
effect of each pathway on the triad of responsibility principles. The findings
will allow for conclusions on the effect of safe pathways to protection — or
their specifics of implementation - on the asylum paradox.

11 The asylum visa

This chapter focuses on the ‘asylum visa’ as individual pathway to protec-
tion. The requirement of a visa as entry authorisation is a major obstacle
for protection seekers to safely access EU territory and is thus a powerful
tool of migration control. This chapter flips the coin, considering visas as a
protective tool. After delimiting the term ‘asylum visa’ (11.1) and discussing
the role of embassies in granting protection (11.2), this chapter will address
the legal context in the EU (11.3), outlining relevant legal grounds and
existing State practice on granting ‘humanitarian visas’. The chapter will
turther discuss the decisions of the CJEU and the ECtHR in ‘asylum visa’
cases (11.4), as well as a proposal for an ‘asylum visa’ scheme at EU level
(11.5). Finally, the responsibility framework outlined in Part 2 will structure
the analysis and assessment of this pathway (11.6), to reveal the tensions and
trade-offs between the three responsibility principles (11.7.). The chapter
concludes on the effects an asylum visa can have on the asylum paradox
(1L8).

11.1 Definition: clarifying the term ‘asylum visa’

The term ‘asylum visa' is used in the following to describe a permanently
implemented visa scheme, with the purpose of granting access to a State’s
territory, to then undertake a national (territorial) asylum procedure, after a
preliminary assessment of the claim by an embassy of an EU Member State.

408 Pauline Endres de Oliveira and Nikolas Feith Tan, External Processing: A Tool to
Expand Protection or Further Restrict Territorial Asylum? (February 2023).
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An alternative term for such a visa in the context of protection claims
at embassies is ‘humanitarian visa.#*” However, the notion ‘asylum visa’ is
more appropriate when addressing the specific category of visas for protec-
tion seekers.*!® Humanitarian grounds can be various, from cases of illness
to other humanitarian reasons, without necessarily matching the criteria for
a claim of international protection, including the high thresholds necessary
for such a claim. ‘Humanitarian visa’ is an umbrella term that can refer
to any visa granted on humanitarian grounds.#!' As all pathways in the
focus of this book entail a visa procedure, all the respective visas could be
referred to as ‘humanitarian visas’.

In the following, a (humanitarian) visa granted based on an individual
claim for protection with the aim of granting access to the national asylum
procedure will therefore be designated an ‘asylum visa'. This chapter con-
siders an asylum visa scheme as a permanent scheme, distinguishing this
pathway from ad hoc admission schemes that might grant access to national
asylum procedures on an exceptional basis.*'? As this book takes an EU law
perspective, this chapter will focus on the option of granting an asylum visa
based on EU law.#®

This visa option is to be distinguished from diplomatic asylum - that is,
the granting of protection within the premises of an embassy without any
kind of visa (and thus territorial access) procedure. It must also be distin-
guished from so-called ‘off-shore’ processing, referring to the outsourcing
of the entire asylum procedure to third States to then engage into resettle-
ment.*!

409 LIBE Report, Committee on Civil Liberties, Justice and Home Affairs: Report with
Recommendations to the Commission on Humanitarian Visas (2018/2271(INL), 4
December 2018); Jensen, supra note 152.

410 See Ray, supra note 404, also using the term ‘asylum visa’ over ‘humanitarian visa’.
Moreno-Lax refers to such an option as ‘asylum seeker visa’; see Moreno-Lax, supra
note 153.

411 Foblets and Leboeuf (eds), supra note 48.

412 For an analysis and assessment of ad hoc admission schemes see Part 3 Chapter 13.

413 For an assessment in the light of the constitutional right to asylum in Germany, see
Holst, supra note 160, at 347 ff.

414 See Part 1 Chapter 3.1.2 for a delimitation of the scope of this book and further
references to ‘off-shore’ or ‘extraterritorial’ processing. See Part 3 Chapter 12 for an
assessment of resettlement.
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11.2 Background: the role of embassies in offering protection

To set the scene for the discussion of the current approach to asylum visa
schemes in the EU, this section addresses the role of embassies in offering
protection by discussing the institution of diplomatic asylum (11.2.1), as well
as historic precedents of ‘protective passports’ in Europe (11.2.2). As will be
shown in the following, the issuance of a visa as protective tool has a long
tradition, following the abolishment of visa-free travel.41>

11.2.1 Diplomatic asylum

In exceptional circumstances, diplomatic asylum can go along with offering
safe passage to the territory of the protecting State. However, its primary
focus lies on protection within the premises of an embassy, marking its
difference from an asylum visa scheme. Still, it is worth briefly addressing
this institution with a view to the role of embassies in offering protection
and legal issues with regard to the extraterritorial context, since these are of
equal relevance within an asylum visa scheme.

As stated in the Report of the Secretary General prepared pursuant to
operative paragraph 2 of the General Assembly Resolution 3321 (XXIX),
‘[t]he term “diplomatic asylum” in the broad sense is used to denote asylum
granted by a State outside its territory, particularly in its diplomatic mis-
sions (diplomatic asylum in the strict sense), in its consulates, on board its
ships in the territorial waters of another State (naval asylum), and also on
board its aircraft and of its military or para-military installations in foreign
territory’.#1¢ The report entails a comprehensive account of the history of
diplomatic asylum. While the institution of diplomatic asylum in Europe
lost its relevance from the nineteenth century onwards, it continued to be a
common practice in Latin America.*”

415 The introduction of immigration control is a relatively recent phenomenon in
history, for a comprehensive discussion of ‘the rise and fall of free movement’ from
an international perspective see Chetail, International Migration Law, supra note 73,
at 38 ff.; for a historical overview of the ‘monopolisation of means of movement’ see
Torpey, supra note 240, at 5 ff.; see also above Part 2 Chapter 7.1.1 on the principle of
sovereignty in this context.

416 UN General Assembly, Question of Diplomatic Asylum: Report of the Secretary-Gen-
eral UN Doc. A/10139 (Part II), 22 September 1975, available at https://www.refworl
d.org/docid/3ae68bfl10.html, para. 1.

417 Ibid., paras. 2, 3,11 and 15.

112

(o) ENR


https://www.refworld.org/docid/3ae68bf10.html
https://www.refworld.org/docid/3ae68bf10.html
https://www.refworld.org/docid/3ae68bf10.html
https://www.refworld.org/docid/3ae68bf10.html
https://doi.org/10.5771/9783748939269-109
https://www.nomos-elibrary.de/agb

11 The asylum visa

The ICJ’s Asylum Case,"® concerning diplomatic asylum granted to a Pe-
ruvian revolutionary in the Colombian embassy in Lima, gives important
insights on legal issues arising in the context of diplomatic asylum.*® First
and foremost, there is the issue of sovereignty regarding the decision to
offer protection on another State’s territory. Since diplomatic premises are
subject to the territorial sovereignty of another State, diplomatic asylum
‘cannot benefit from the shield of territorial sovereignty’.420 This particular-
ity is elucidated upon by the ICJ, which is worth quoting in full:

‘In the case of diplomatic asylum the refugee is within the territory of
the State where the offence was committed. A decision to grant diplomat-
ic asylum involves a derogation from the sovereignty of that State. It
withdraws the offender from the jurisdiction of the territorial State and
constitutes an intervention in matters which are exclusively within the
competence of that State. Such a derogation from territorial sovereignty
cannot be recognized unless its legal basis is established in each particu-
lar case’4?!

The ICJ’s considerations reflect the legal viewpoint of the 1950s, holding
up the tradition of granting asylum as a matter primarily of and between
States. The development of international human rights and refugee law
that has taken place since adds the individual perspective to the picture:
diplomatic asylum can no longer be seen as an issue solely between States,
as legitimate individual protection claims must be considered. However,
the fact that there is a lack of international codifications on diplomatic
asylum adds to legal uncertainties with regard to extraterritorial protection
responsibilities.

Codifications of diplomatic asylum can only be found in regional
Latin American treaties like the ‘Havana Convention’,*?? the ‘Montevideo

418 Asylum Case (Colombia v. Peru), supra note 224.

419 For an in-depth discussion of this case and its relevance to the institution of diplo-
matic asylum see C. N. Ronning, Diplomatic Asylum: Legal Norms and Political
Reality in Latin American Relations (1965), at 5 ff.

420 den Heijer, Europe and Extraterritorial Asylum, supra note 121, at 107.

421 Asylum Case (Colombia v. Peru), supra note 224, at 274-275.

422 Sixth International Conference of American States, Convention on Asylum, 20
February 1928, available at: https://www.refworld.org/docid/3ae6b37923.html.
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Treaty’#?? and the ‘Caracas Convention’.#?* These instruments are the result
of the above-mentioned tradition of diplomatic asylum in Latin America,
regarding the granting of asylum as a right of States.*?> There is no codifica-
tion of an individual right to be granted (diplomatic) asylum in any of these
treaties, and beneficiaries are not ‘refugees’ as defined by the Refugee Con-
vention. Drawing on the Caracas Convention of 1954, a Draft Convention
on Diplomatic Asylum was adopted in 1970 as the result of discussions by
the International Law Association.*?¢ However, this non-binding legal draft
was not developed further. The institution of diplomatic asylum therefore
continues to be tied to State discretion. In den Heijers’ view, ‘political con-
siderations, rather than clearly demarcated humanitarian principles, guide
the practice of offering refuge’ in cases of diplomatic asylum.4?”

Several legal issues arising in the context of diplomatic asylum are equal-
ly relevant in the context of an asylum visa. Offering any kind of protection
extraterritorially can be problematic with regard to the need for the pro-
tection seeker to safely leave the embassy or consulate - and, ultimately,
the country - at some point. As den Heijer points out, ‘[b]eing subject to
the territorial sovereignty of the host state implies, further, that the state
wishing to grant protection must obtain the consent of the territorial state
if it wishes to arrange for safe passage out of the country’.#?8 This is equally
valid in the case of granting a visa with protection purposes: if the host state
does not permit a person to leave its territory, a visa issued by another state
will most likely not be effective.#?”

Historic examples of diplomatic asylum include the case of East German
citizens seeking refuge in West German embassies in Budapest and Prague

423 Treaty on Asylum and Political Refuge, 4 August 1939, available at https://www.refwo
rld.org/docid/3ae6b3833.

424 Organization of American States (OAS), Convention on Diplomatic Asylum, 29
December 1954, OAS Treaty Series No. 18, available at https://www.refworld.org/do
cid/3ae6b3823c.html.

425 For a discussion of these Conventions see Ronning, supra note 419, at 66 ff.

426 See International Law Association, Legal Aspects of the Problem of Asylum, Part II:
Report, 55 International Law Association Reports of Conferences (1972), at 176-207.

427 den Heijer, Europe and Extraterritorial Asylum, supra note 121, at 113.

428 Ibid., 110.

429 For instance, Afghan refugees wanting to leave Iran after a previous illegal stay faced
difficulties in obtaining exit permits; see Human Rights Watch, Unwelcome Guests:
Iran’s Violation of Afghan Refugee and Migrant Rights, November 2013, https://www
.hrw.org/report/2013/11/20/unwelcome-guests/irans-violation-afghan-refugee-and
-migrant-rights.
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in 1989, demanding passage to the West, or the case of North Korean
citizens seeking asylum in foreign embassies in China to ultimately flee to
South Korea.**® A more recent and rather complex example is the case of
the whistle-blower Julian Assange, who sought refuge in the embassy of
Ecuador in London against potential extradition by the UK to Sweden and
ultimately the USA.#3 All these cases vary strongly regarding the attach-
ment of the asylum seeker to either the State offering diplomatic protection
or the State hosting the embassy, as well as the question of safe passage.
Despite the unclear legal nature of diplomatic asylum, legitimate human
rights claims must be considered in each individual case and weighed
against sovereignty claims of the State hosting the embassy.**?

With regard to the above discussed tension between sovereignty and hu-
man rights,*** diplomatic asylum could be compared to the R2P doctrine,
as an institution potentially legitimising a breach of sovereignty for the
protection of human rights. A relevant example in this regard is the case of
US diplomats being offered refuge in diplomatic premises of Canada and
covered departure to the USA during the Teheran hostage crisis in Iran.
The Canadian government claims that Canada did not violate but, rather,
uphold international law in acting against the will of the Iranian govern-
ment, helping the diplomats leave Iran by providing them with Canadian
passports.*3* As will be shown throughout this chapter, these legal issues
are mirrored in cases of asylum visas. Before addressing the asylum visa,
the next section will focus on pre-existing forms of diplomatic protection

implying safe passage.

11.2.2 Historic precedents of ‘protective passports’ in Europe

Important historic precedents of diplomatic protection granting a right
to safe passage are the initiatives undertaken by European embassy and
consular staff who issued travel documents to European Jews during the

430 den Heijer, Europe and Extraterritorial Asylum, supra note 121, at 111, note 26.

431 For a comprehensive discussion of this case see den Heijer, ‘Diplomatic Asylum and
the Assange Case’, 26(2) Leiden Journal of International Law (2013) 399.

432 For a comprehensive contextualisation of this issue, see Behrens, ‘The Law of Diplo-
matic Asylum - A Contextual Approach’, 35(2) Michigan Journal of International
Law (2014) 319, at 341 ff.

433 See above Part 1 Chapter 5.3 and Part 2 Chapter 7 and 8.

434 Cole, ‘Is There Safe Refuge in Canadian Missions Abroad?’, 9(4) International
Journal of Refugee Law (1997) 654, at 661 fI.
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Second World War. This type of ‘paperwork protection™3 or ‘bureaucratic
resistance’*3¢ was not only life-saving but also a measure to counter visa
restrictions and travel bans, which were gradually implemented at the
time.*¥” A well-known example is the granting of ‘protective passports’ to
Hungarian Jews by the diplomat Raoul Wallenberg at the Swedish embassy
in Budapest during the German occupation of Hungary.*3

This protective document was linked to an extended concept of cit-
izenship, still respected by Hungarian and German authorities at the
time.*3 Protective passports were issued in over 3,500 cases, mainly to
individuals proving links to Sweden, such as family relations or business
connections.**? As Noll observes in his comprehensive study on access to
protection in Europe, this choice of beneficiaries was ‘inspired by both
communitarian and utilitarian ideas’.*4All in all, diplomatic measures by
Sweden are said to have rescued around fifty thousand individuals.*4?

The Swedish example does not stand alone: Swiss, Portuguese and
Spanish diplomatic representations also initiated protective measures at
the time.#43 A remarkable observation in this context is the correlation be-
tween rescue measures and restrictive migration policies. As Noll describes:
‘When diplomats tried to help, regular emigration had long become impos-

435 Gregor Noll, ‘From “Protective Passports” to Protected Entry Procedures? The
Legacy of Raoul Wallenberg in the Contemporary Asylum Debate’ (New Issues in
Refugee Research Working Paper 99, 2003), at 6.

436 Paul A. Levine, From Indifference to Activism: Swedish Diplomacy and the Holocaust
1938-1944 (1996), at 43: ‘Bureaucratic resistance can be understood as tactics of
obstruction against the implementation of Nazi racial policy conducted not by
potential victims but by an ostensibly disinterested third party. As practiced by
Swedish diplomats, this form of resistance was carried out most often on behalf
of Jewish individuals identified prior to deportation and the immediate aim of the
tactics of bureaucratic resistance was to shield Jews threatened with deportation’

437 See above Part 2 Chapter 7.1.1.

438 On Raoul Wallenberg and his legacy see Harvey Rosenfeld, Raoul Wallenberg, Angel
of Rescue: Heroism and Torment in the Gulag (1982); Barker, “The Function of
Diplomatic Missions in Times of Armed Conflict or Foreign Armed Interventions’,
81(4) Nordic Journal of International Law (2012) 387.

439 Noll, ‘From “Protective Passports” to Protected Entry Procedures?’, supra note 435,
at 5.

440 Ibid., at 4.

441 Ibid.

442 Rosenfeld, supra note 438, at 37.

443 Ibid.
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sible’#4* One example is the Swiss entry policy of 1938: after the Swiss
government terminated visa-free travel for German Jews, it agreed to per-
mit Jews with a specific mark in their German passport to enter Switzer-
land as long as Germany prevented exit of Jews without respective pass-
ports.***Another, more recent case is the granting of residence permits on
humanitarian grounds to a large group of Bosnian asylum-seekers already
in Sweden in 1993 after the Swedish government decided to impose visa
requirements for Bosnian citizens.**® Simultaneously, a newly established
visa office in Croatia handled cases of particular hardship to grant entry
permits to people considered to belong to particularly vulnerable groups.
In that same year, Denmark also introduced visa requirements for citizens
of Bosnia-Herzegovina, Serbia, Montenegro and Macedonia, with an equal
effect of a high drop in numbers of asylum seekers from these regions.
Other European countries followed this kind of visa (non entré) policy.*4

Following Noll's observations, when setting these historic precedents
into the context of the responsibility framework leads to the following
picture: the tension between internal and external responsibilities of States
as defined in Part 2 is mirrored in all the depicted rescue initiatives, partic-
ularly whenever there is a trade-off between access and status rights after
arrival — that is, between access facilitation on the one hand and restrictions
on the other. As will be discussed in Chapter 13, a similar dynamic lies
in the humanitarian admission program set up based on the ‘EU-Turkey
Statement’ of 2016 and its so-called ‘one-to-one’-scheme.*43

11.3 From then to now: the relevance of ‘humanitarian visas’ in the legal
context of the EU

This section discusses the relevance of ‘humanitarian visas’ with regards
to safe access to protection in the legal context of the EU. To this end,
the section starts with an outline of EU visa regulations impacting on the
situation of protection seekers (11.3.1), then discusses the role of carrier

444 Noll, ‘From “Protective Passports” to Protected Entry Procedures?’, supra note 435,
at 6.

445 Noll, Negotiating Asylum, supra note 115, at 3.

446 Ibid., at 4.

447 Ibid., 5ff.

448 See Part 3 Chapter 13.2.
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sanctions in this regard (11.3.2), and ultimately draws on national practices
of granting ‘humanitarian visas’ (11.3.3).

11.3.1 EU visa regulations with impact on protection seekers

EU visa regulations are not part of the CEAS; however, they have a great
impact on the issue of access to protection in the EU. The EU visa policy is
governed by the EU Visa Code and based on the Schengen Convention,*4°
the legal basis of Europe’s internally borderless Schengen area and external
border management, which has been further developed by the Schengen
Borders Code.*** Even though Article 3a of the Schengen Borders Code
refers to compliance with the Refugee Convention, border and migration
control mechanisms lack protection-based approaches.*! According to Ar-
ticles 5(4)(c) and 13(1) Schengen Borders Code, people seeking asylum at
the border are exempted from visa requirements. However, the Visa Code
itself does not entail any equivalent provision, so asylum seekers must reach
the border to benefit from a visa exemption. As den Heijer puts it, this
legal situation ‘brings about the paradox that refugees are not generally
exempted from the visa requirement, except at the very moment when that
requirement is enforced’.>2

Protection seekers generally fall under the visa requirements for third
country nationals, therefore needing a visa to legally enter EU territory.4>3
An important exception in the recent past has been the case of protection
seekers from Ukraine, who enter the EU visa-free to then directly obtain a
temporary protection status on the basis of the EU Temporary Protection
Directive.*>* However, the majority of protection seekers worldwide still

449 The Schengen acquis - Convention implementing the Schengen Agreement of 14
June 1985 between the Governments of the States of the Benelux Economic Union,
the Federal Republic of Germany and the French Republic on the gradual abolition
of checks at their common borders, 19 June 1990, OJ 2000 L 239/19.

450 See further on the EU visa regime Thym, supra note 63, Chapter 11; see also Part 1
Chapter 3.2. on the legal sources of this book.

451 See Part 1 Chapter 5.1 and 5.2 with further references.

452 See den Heijer, Europe and Extraterritorial Asylum, supra note 121, at 173.

453 See further on visa requirements in the EU and the rationale behind ‘black’ and
‘white’ visa lists Thym, supra note 63, at 283 ff; see also Part 1 Chapter 3.1.2 in this
book.

454 See Council Directive 2001/55/EC of 20 July 2001 on minimum standards for
giving temporary protection in the event of a mass influx of displaced persons and
on measures promoting a balance of efforts between Member States in receiving
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needs a visa to enter the EU. Given that there is no ‘humanitarian provision’
regarding a ‘uniform visa*>® in the Visa Code, the only viable visa options
for protection seekers lie either in claiming a derogation from the general
admissibility requirements or being granted a visa with limited territorial
validity (LTV). While Art.19(4) Visa Code allows for a derogation from
the admissibility criteria for visa applications ‘on humanitarian grounds or
for reasons of national interest’, Art.25(1)(a) Visa Code provides that an
LTV visa ‘shall be issued exceptionally’, ‘when the Member State concerned
considers it necessary on humanitarian grounds, for reasons of national
interest or because of international obligations’. Even though the Visa Code
was meant to consolidate previous LTV provisions to eliminate existing un-
certainties regarding the conditions for issuing such a visa, there is still no
clarity regarding the interplay between Art. 25(1) and Art. 19(4), nor regard-
ing the application of these norms by Member States.*>¢ Furthermore, the
Code is silent on the question of a legal remedy against a negative decision.
While the provisions were already hardly relevant for protection seekers as
they stand, their applicability on extraterritorial claims for asylum has been
denied by the CJEU in its 2017 decision in the case X and X.*>” Before taking
a closer look at this judgement, the next section will discuss the role of
carrier sanctions with a view to the overall restrictive visa requirements for
protection seekers at EU level.

11.3.2 The role of carrier sanctions on access to protection
Restrictive visa policies are backed up by additional mechanisms to impede

the arrival of irregular migrants, with detrimental effects on protection
seekers.*>® One of the most effective mechanisms is the ‘Carriers Liability’

such persons and bearing the consequences thereof; and Council Implementing
Decision (EU) 2022/382 of 4 March 2022 establishing the existence of a mass influx
of displaced persons from Ukraine within the meaning of Article 5 of Directive
2001/55/EC, and having the effect of introducing temporary protection.

455 See Art. 2(3) Visa Code: “uniform visa” means a visa valid for the entire territory of
the Member States’.

456 See Moreno-Lax, Accessing Asylum in Europe, supra note 42, 106 ff with a critical
analysis.

457 For a discussion of this ruling see below at Part 3 Chapter 11.4.

458 See also Thym, supra note 63, at 280, stating that together with visa requirements,
carrier sanctions are ‘the single most effective instrument states employ to “manage”
movements of refugees and other potential asylum applicants’.
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legislation. The legal grounds for carriers liability are Article 26 of the
Schengen Convention and Article 4 of the Carriers’ Liability Directive*>®
(CLD), which led to the harmonisation of financial penalties on private
carriers in the EU. According to Article 26(1)(a) of the Schengen Conven-
tion, Member States undertake to incorporate rules in their national law
to sanction carriers for the transportation of aliens refused entry into the
state’s territory, including the carrier’s obligation to return them. Further-
more, Article 26(2) foresees imposing penalties for carriers, which - in
breach of their obligation set out in Article 26(1)(b) - transported a person
without ‘necessary travel documents’.460

Since the Schengen Borders Code refers separately to ‘travel documents’
(Article 5(a)) and ‘valid visa’ (Article 5(b)), it is questionable whether the
carrier sanctions regime even applies when people are carried without
a valid visa - especially since the original proposal for the Carriers’ Lia-
bility Directive (CLD) did include a relevant provision.*®! However, EU
Member States included respective provisions in national laws on carrier
sanctions.*%? Due to carrier sanction policies, safe transportation measures
to then claim asylum at the airport or border are therefore not an option.
Furthermore, carrier sanctions raise serious human right concerns regard-
ing the transfer of State responsibility to private actors.463

This is regardless of the fact that the laws governing carrier liabilities
are not insensitive to refugee protection. Articles 26(1) and (2) of the
Schengen Convention set out that all measures must be in line with the
Refugee Convention and respective obligations of international refugee law.
Article 4(1) CLD sets out that respective measures are ‘without prejudice
to Member States’ obligations in cases where a third country national seeks
international protection’. While private transport companies are obliged

459 Council Directive 2001/51/EC of 28 June 2001 supplementing the provisions of
Article 26 of the Convention implementing the Schengen Agreement of 14 June 1985.

460 The provisions of Art.26(1)(b) and (2) only apply to carriers transporting aliens ‘by
air or sea’. However, Art.26(3) provides for an application of these provisions ‘to
international carriers transporting groups overland by coach, with the exception of
border traffic’.

461 See den Heijer, Europe and Extraterritorial Asylum, supra note 121, at 176 ff.

462 For a comparative overview see Baird, ‘Carrier Sanctions in Europe: A Comparison
of Trends in 10 Countries’, 3(19) European Journal of Migration and Law (2017) 307.

463 See for instance Moreno-Lax, ‘Must EU Borders Have Doors for Refugees? On the
Compatibility of Schengen Visas and Carriers’ Sanctions with EU Member States’
Obligations to Provide International Protection to Refugees’, 10(3) European Journal
of Migration and Law (2008) 315.
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to return individuals without valid travel documents, this obligation only
refers to people to whom entrance has been denied at the border. Applying
this provision to protection seekers who claim asylum upon arrival would
interfere with the right to seek asylum.%%* Arguably, the provisions do not
legally prevent carriers from transporting persons entitled to international
protection.

The threat of carrier sanctions to refugee protection therefore lies in its
implementation in practice, as it is considered unfeasible for transportation
companies to engage in an adequate assessment of whether the person con-
cerned is in need of international protection or not.*%> With a view to this
argument, however, it has been pointed out that private carriers might not
even have to assess the validity of an asylum claim, since according to Art.7
APD the launching of an asylum application triggers the right to remain
in the relevant Member State during the time of its assessment. Carriers
could therefore transfer people without necessary travel documents under
the condition that they apply for asylum upon arrival at the border. Since
an application of the provisions would circumvent the objective of carrier
sanctions, several Member States concluded carrier sanction agreements
with private companies that foresee fines regardless of protection claims
made at the border or impose the obligation to contact national immigra-
tion officers in case a person claims protection.*0¢

Opverall, carrier sanctions back up restrictive visa requirements, making
it nearly impossible for protection seekers to safely reach the EU.4¢7 An
alternative to this situation lies in the granting of visas to protection seek-
ers. The next section will therefore outline national policies of granting
‘humanitarian visas’ in the EU by way of example.

464 See Art.13(1) Schengen Borders Code.

465 See den Heijer, Europe and Extraterritorial Asylum, supra note 121, at 175 ff.

466 1Ibid., at 176 note 44 and 45 with reference to the practice in several Member States;
with a view to Member State practice see also Baird, supra note 462.

467 See Part 1 Chapter 1 on the asylum paradox and Chapter 3.1.2 on the relevance of
safe pathways with a view to visa requirements. For a detailed discussion of the
impact of visa policies on asylum law see J. Morrison and B. Crosland, ‘Trafficking
and Smuggling of Refugees: The End Game in European Asylum Policy’ (New
Issues in Refugee Research Working Paper 39, 2001), at 28, pointing out that [t]he
imposition of visa restrictions on all countries that generate refugees is the most
explicit blocking mechanism for asylum flows and it denies most refugees the
opportunity for legal migration’.
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11.3.3 National policies of granting ‘humanitarian visas’ in the EU

While asylum applications or applications on asylum-related grounds were
accepted by the embassies of Austria, Denmark, the Netherlands, Spain and
the UK until 2002,%68 similar national policies have become scarce in the
EU.4%° Only a few Member States accept individual visa applications on
protection-related grounds, in exceptional cases and on a discretionary ba-
sis, as for instance Germany*’? and France.*”! Although not an EU Member
State, Switzerland’s practice of accepting protection claims at its embassies
until 2012 is often referred to as one of the most significant institutionalised
‘asylum visa’ schemes in Europe.*”2

Drawing on the Feasibility Study of 2002, the EU Commission concluded
with a view to humanitarian visa schemes that ‘the present diversity and
incoherence of Member States practice diminish their actual impact. There
is therefore a strong case for a harmonisation in this area’4’* Within the
existing legal context of the EU, such an entry visa can take various forms: it
can either be granted as a national visa, an EU a LTV Schengen visa or as a
uniform EU Schengen visa. A study undertaken on behalf of the European
Parliament in 2014 concluded that ‘data available in various studies suggest
that a total of 16 EU Member States currently have or have previously had
schemes for issuing humanitarian visas’.#’* However, as pointed out in this
same study, these examples mainly refer to visas issued on the basis of other

468 See further Noll, Fagerlund and Liebaut, supra note 49.

469 A significant non-European example is the Brazilian humanitarian visa scheme
for individual protections seekers; see UN High Commissioner for Refugees (UN-
HCR), UNHCR Welcomes Brazil Humanitarian Visas for Syrians Fleeing Conflict
(Briefing Note, 27 September 2013); Jubilut, Muifios de Andrade and de Lima
Madureira, ‘Humanitarian Visas: Building on Brazil's Experience’, [2016] Forced
Migration Review 76.

470 See further Pauline Endres de Oliveira, ‘Chapter 5: Humanitarian Admission to
Germany - Access vs. Rights?” in Marie-Claire Foblets and Luc Leboeuf (eds),
Humanitarian Admission to Europe: The Law Between Promises and Constraints
(2020) 199.

471 For an overview see Leboeuf and Foblets, supra note 111.

472 On the Swiss example see Outi Lepola, Humanitarian Visa as Counterbalancing
Externalized Border Control for International Protection Needs: Humanitarian Visa
as Model for Safe Access to Asylum Procedures (2011), at 15; see also Ray, supra note
404, at 1250 ff.; Noll, Fagerlund and Liebaut, supra note 49.

473 European Commission, ‘Communication from the Commission to the Council
and the European Parliament on the Common Asylum Policy and the Agenda for
Protection’ (COM(2003)152 final, Brussels 26 March 2003), at 9.

474 Jensen, supra note 152, at 7.
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forms of ‘humanitarian’ grounds, such as illness or family relations, and not
specifically based on protection-related claims.*”>

Overall, some EU Member States grant humanitarian visas on an excep-
tional basis, but there is no permanent institutionalised asylum visa scheme
at either a national or EU level. Instead, the focus at EU level lies on
resettlement.’® Against this background, the CJEU ruling in the case X and
X477 represents an important decision with a view to Member State practice,
as the Court stated that EU law does not provide for any legal grounds for
an ‘asylum visa’. The next section will discuss this decision, together with
relevant rulings of the ECtHR.

114 The decisions of the CJEU and the ECtHR in ‘asylum visa’ cases

As outlined in Part 1, the long-standing scholarly debate on the scope of hu-
man rights in ‘asylum visa’ cases has been reignited by landmark decisions
of the CJEU in the case X and X*’® in 2017 and the ECtHR in the case
M.N.#7? in 2020.480 These cases are mostly discussed as ‘humanitarian

visa’ cases.?8! However, as both cases concern visa procedures to ultimately
seek asylum upon arrival in the EU, this book addresses them as ‘asylum
visa’ cases.*32 After a short note on the issue of extraterritorial jurisdiction
(11.4.1), this section will outline the CJEU case X and X and the ECtHR case
M.N. (11.4.2), to then set the M.N. case into the context of the ECtHR case
N.D. and N.T.*33 (11.4.3). The section will conclude with balancing the legal
standpoint of this book (11.4.4).

475 Ibid., at 48.

476 See Part 3 Chapter 12.

477 X and X v Belgium, supra note 16.

478 X and X v Belgium, supra note 16.

479 M.N. and Others v. Belgium, supra note 17.

480 See Part 1 Chapter 5.1.2.

481 See for instance Tristan Wibault, ‘Chapter 8: Making the Case X&X for the Human-
itarian Visa’ in Marie-Claire Foblets and Luc Leboeuf (eds), Humanitarian Admis-
sion to Europe: The Law Between Promises and Constraints (2020) 271; Thym, supra
note 112; Silvia Morgades-Gil, ‘Humanitarian Visas and EU Law: Do States Have
Limits to Their Discretionary Power to Issue Humanitarian Visas?’, 2(3) European
Papers (2017) 3.

482 See Part 3 Chapter 11.1

483 N.D. and N.T.v. Spain, supra note 245.
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11.4.1 A short note on extraterritorial jurisdiction

Both rulings on ‘asylum visa’ cases discussed in the following had in com-
mon that neither Court assessed whether the rejection of the respective
visas violated fundamental or human rights of the applicants — neither the
CFR nor the ECHR were considered applicable by the respective Court.
While the CFR applies in case EU Member States ‘implement” EU law (see
Art.51(1) CFR),** most human rights treaties have jurisdiction clauses,
raising the issue of extraterritorial jurisdiction.8> With a view to the ECHR,
Art.1 states that [t]he High Contracting Parties shall secure to everyone
within their jurisdiction the rights and freedoms defined in Section I of
this Convention’.#8¢ The ECtHR developed a line of case law, in which the
exceptional circumstances of the individual case establish either de jure or
de facto jurisdiction in the extraterritorial context, most recently reiterated
in the case of HF and others.*8” While jurisdiction is primarily territorial,
it can be exercised extraterritorially in exceptional cases according to the
personal model (effective control and authority over an individual) or
the spatial model (effective control and authority over an area), or a com-
bination of both. Landmark decisions are the cases Bankovic v. Belgium,
regarding the spatial model, Al-Skeini v. the United Kingdom, regarding the
personal model, and Georgia v. Russia (II), referring to ‘special features’ of

484 Art.51(1) CFR states: “The provisions of this Charter are addressed to the institu-
tions, bodies, offices and agencies of the Union with due regard for the principle of
subsidiarity and the Member States only when they are implementing Union law?

485 See further Milanovic, Extraterritorial Application of Human Rights Treaties, supra
note 117; Milanovic, ‘From Compromise to Principle: Clarifying the Concept of
State Jurisdiction in Human Rights Treaties’, 8(3) Human Rights Law Review (2008)
411.

486 On the relationship of Article 1 Jurisdiction and State Responsibility see Marko
Milanovic, ‘Jurisdiction and Responsibility: Trends in the Jurisprudence of the
Strasbourg Court’ in Anne van Aaken and Motoc Iulia (eds), The European Conven-
tion on Human Rights and General International Law (2018) 97, at 103.

487 HF and others v. France, Appl. Nos. 24384/19 and 44234/20, Grand Chamber, 14
September 2022 (CE:ECHR:2022:0914JUD002438419), para. 184 ff; for a compre-
hensive discussion of ECtHR cases on extraterritorial jurisdiction see Isil Karakas
and Hasan Bakirci, ‘Extraterritorial Application of the European Convention on
Human Rights: Evolution of the Court’s Jurisprudence on the Notions of Extrater-
ritorial Jurisdiction and State Responsibility’ in Anne van Aaken and Motoc Iulia
(eds), The European Convention on Human Rights and General International Law
(2018) 112; see also Costello, The Human Rights of Migrants and Refugees in Euro-
pean Law, supra note 61, at 239 ff.
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the specific case.*® Formal decisions of consular or embassy staff in cases
of migration control could be seen as an exercise of effective legal authority
over the respective applicant and therewith as a case of de jure jurisdiction,
considering the specific features of the case in the extraterritorial context.*8
However, as will be discussed in the following, the ECtHR did not follow
this line of argumentation in the M.N. case.

11.4.2 The CJEU case X and X and the ECtHR case M.N.

The case X and X concerned a Syrian family who applied for a visa of
limited territorial validity (LTV) based on Art.25(1)(a) Visa Code at the
Belgian embassy in Lebanon. The family openly stated that their aim was
to claim asylum upon arrival in Belgium. The CJEU considered the Visa
Code inapplicable as the applicants’ intent was to apply for asylum upon
arrival — implying a long-term visa and thus a claim not foreseen by EU
law according to the Court.**® Thus, the CJEU concluded that Belgium did
not ‘implement’ Union law in accordance with Art. 51(1) CFR and the CFR
did therefore not apply to the case.*”! Through this line of argumentation,
the CJEU avoided addressing the question of whether the rejection of such
a visa could amount to refoulement and thus a breach of Art.4 CFR.%?
In contrast to the Court, AG Mengozzi considered the Charter to apply,

488 Bankovic v. Belgium and others, Appl. No. 52207/99, Grand Chamber, 12
December 2001 (CE:ECHR:2001:1212DEC005220799), para. 59ff; Al-Skeini v.
the United Kingdom, Appl. No. 55721/07, Grand Chamber, 7 July 2011
(CE:ECHR:2011:0707JUD005572107), para. 24 ff; Georgia v. Russia (II), Appl. No.
3826/08, Grand Chamber, 21 January 2021 (CE:ECHR:2021:0121JUD003826308),
para. 330ff; see further Karakas and Bakirci, supra note 487, at 133; see also
Costello, The Human Rights of Migrants and Refugees in European Law, supra note
61, at 243.

489 See also Costello, The Human Rights of Migrants and Refugees in European Law,
supra note 61, at 243.

490 X and X v Belgium, supra note 16, para. 51.

491 For a comprehensive discussion of the extraterritorial application of the CFR, see
Violeta Moreno-Lax and Cathryn Costello, ‘The Extraterritorial Application of the
Charter: From Territoriality to Facticity, the Effectiveness Model’ in Steve Peers et
al. (eds), The EU Charter of Fundamental Rights: A Commentary (st ed., 2014) 1657;
see also Stephanie Law, ‘Chapter 2: Humanitarian Admission and the Charter of
Fundamental Rights’ in Marie-Claire Foblets and Luc Leboeuf (eds), Humanitarian
Admission to Europe: The Law Between Promises and Constraints (2020) 77, at 100 ff
with reference to the X and X case.

492 See further Wibault, supra note 481.
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arguing that the rejection of the visa in this specific case must be seen as a
violation of Art. 4 CFR.#%

In the M.N. case, with a similar factual background, the ECtHR de-
nied jurisdiction, thereby dismissing the possibility of a violation of Art. 3
ECHR.** With references to the travaux préparatoires and previous case
law, the ECtHR stressed that ‘from the standpoint of public internation-
al law, a State’s jurisdictional competence is primarily territorial.*>> The
Court further stated that in line with established case law there can be
‘an exception to this principle of territoriality’ depending on the individual
circumstances of the case.**® Thus, the Court laid out the different case
scenarios of extraterritorial jurisdiction, including instances where a State
representative ‘exercised public powers such as authority and responsibility
in respect of the maintenance of security’®®” and ‘the use of force’ by
bringing persons ‘under the control of State’s authorities’.*>8 In sum, neither
of the previously established case scenarios applied according to the Court,
as this was the first visa case without any pre-existing link of the applicants
to the respective State.*”® The Court concluded that acknowledging juris-
diction in the present case would mean accepting that any person ‘could
create a jurisdictional link by submitting an application and thus give rise,
in certain scenarios, to an obligation under Article 3 which would not oth-
erwise exist’.>%0 With this, the Court placed the focus on State sovereignty
and thus the internal responsibility, without even engaging in the substance
of human rights potentially at stake. Overall, both rulings missed out on
elements of argumentation, which could be attributed to a consideration of
the external or the inter-State responsibility.

493 Case C-638/16 PPU X and X v Belgium (EU:C:2017:93), Opinion of AG Mengozzi.

494 M.N. and Others v. Belgium, supra note 17, at para. 125.

495 Ibid., para. 99 and 100.

496 Ibid., para. 101 and 102.

497 Ibid., para. 104.

498 Ibid., para.105.

499 For a discussion of previous visa cases see Costello, The Human Rights of Migrants
and Refugees in European Law, supra note 61, at 243 ff.

500 M.N. and Others v. Belgium, supra note 17, at para. 123.
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11.4.3 The relevance of the case N.D. and N.T.

The decision in the M.N. case is particularly striking in view of the judge-
ment of the ECtHR in the case N.D. and N.T."! earlier that same year. Here,
the ECtHR affirmed jurisdiction and reassessed the question of whether
the so-called ‘hot returns’ of migrants coming from Morocco by Spanish
border guards at the fence of Melilla breached the ‘prohibition of collective
expulsion of aliens” as set out in Art.4 of Protocol No. 4 to the ECHR.
The Grand Chamber denied that there was a violation of this provision,
inter alia stating that the applicants ‘did not make use of the existing
legal procedures for gaining lawful entry’592 Making the applicability of
procedural rights dependent on personal conduct is disconcerting. With a
view to safe pathways, however, this section wants to point to the relevance
of the judgment in two other respects.

On the one hand, the mention of ‘existing legal procedures for gaining
lawful entry’ could be progressively interpreted as reasoning that ‘implies a
broadly framed positive obligation of States, derived from Human Rights,
to facilitate legal pathways of accessing the asylum system’.>%3 However,
read together with the decision in the M.N. case, the ECtHR does not
seem to imply any imperative for States to establish safe pathways. On the
contrary, the reasoning of the ECtHR in the N.D. and N.T. case bears a risk
with a view to the implementation of safe pathways. As Thym points out,
‘the insistence on “genuine and effective” legal pathways could develop into
a humanitarian fig leaf for the acceptance of strict control practices on the
part of the ECtHR .04

On the other hand, the Court affirmed jurisdiction in the N.D. and N.T.
case by drawing on the Hirsi*% case and stating that ‘the special nature
of the context as regards migration cannot justify an area outside the law
where individuals are covered by no legal system capable of affording them
enjoyment of the rights and guarantees protected by the Convention which
the States have undertaken to secure to everyone within their jurisdic-

501 N.D. and N.T. v. Spain, supra note 245; this ruling overturned the Chamber judg-
ment of 3 October 2017 that found a breach of the prohibition of collective expul-
sion (CE:ECHR:2017:1003JUD000867515).

502 See ibid., at para. 231.

503 Bast, Harbou and Wessels, supra note 30, at 58.

504 Thym, supra note 112, at 578.

505 Hirsi Jamaa and Others v. Italy, supra note 116.
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tion’.%¢ This functional approach to jurisdiction differs from the restrictive
territorial approach in the M.N. case. Therefore, one must acknowledge the
different legal nature of the relevant State conduct - physical interference
in the form of arrest and deportation in the N.D. and N.T. case, and the
legal act of rejecting a visa in the M.N. case. Additionally, the applicants
had already reached Spanish territory in the N.D. and N. T. case. Thus,
scholars have argued, for instance, that the decision to reject a visa was - in
contrast — not ‘severe’ enough to meet the high threshold of the principle of
non-refoulement.>0’

11.4.4 Summarising the approach of this book: a dynamic interpretation of
human rights in asylum visa cases

This book stands for a dynamic approach to the application of human
rights of protection seekers in the extraterritorial context. In his discussion
of the cases M.N. and N.D. and N.T., Thym concluded ‘that the rulings may
mark a symbolic endpoint of 30 years of dynamic ECtHR jurisprudence
which considerably expanded the human rights of migrants and refugees
without, however, negating countervailing claims to migration control’.>%
A continued dynamic interpretation (which, as Thym points out, still ac-
knowledges claims to control migration) would be a legal way to counter
the asylum paradox, with its inherent protection gap. Shachar discusses
this as turning ‘the logic of the shifting border on its head by making the
severance of the relationship between territory and the exercise of sovereign
authority rights-enhancing rather than rights-restricting’.5%°

The M.N. case was the first ECtHR visa case to address a claim for an
‘asylum visa’ with no pre-existing legal links between the applicants and
the State concerned. Claims for protection have a distinct characteristic.
In (territorial) asylum cases, it is generally the individual who creates the
jurisdictional link, not by submitting a visa application but by physically
reaching the geographical border of a State. Astonishingly, the ECtHR drew
on the notion of ‘free will’ in the context of flight to deny jurisdiction in the
M.N. case by stating inter alia that the applicants ‘freely chose to present

506 N.D.and N.T.v. Spain, supra note 245, at para. 110.

507 For an overview of the legal debate see Part 1 Chapter 5.1.2.
508 Thym, supra note 112, at 596.

509 Shachar, supra note 126, at 85.
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themselves at the Belgian Embassy in Beirut’>'" Applying this same argu-
ment to situations at the territorial border, stating that an asylum seeker
‘freely chose’ to reach this border and not another, would not be a valid
legal argument to generally dismiss an asylum claim. Raising this argument
in the extraterritorial context, the ECtHR seems to imply that States can
leave their human rights obligations ‘at home’. Thus, this argument backs
up tendencies to extraterritorialise migration control without taking human
rights considerations into account. Furthermore, this argument perpetuates
an arbitrary allocation of protection responsibilities solely based on geo-
graphical proximity.

With a view to the extraterritorial scope of the ECHR in ‘asylum visa’
cases, this book argues that human rights obligations must follow the (le-
gal) border of States. Arguably, a formal decision over access to territory
taken by a State agent may be regarded as the ultimate form of exercising
sovereignty.>!! Denying jurisdiction in the extraterritorial context and at the
same time affirming that the decision to reject a visa is an expression of
the sovereign right of a State to control entry, is inconsistent. This is to be
separated from the question whether the rejection of the visa would amount
to a violation of the principle of non-refoulement.

Regarding this last issue, this book follows the legal arguments provided
by Judge Pinto de Albuquerque in his concurring opinion to the Hirsi case,
stating that

‘if a person in danger of being tortured in his or her country asks for
asylum in an embassy of a State bound by the European Convention on
Human Rights, a visa to enter the territory of that State has to be granted,
in order to allow the launching of a proper asylum procedure in the
receiving State’.!2

AG Mengozzi came to a similar conclusion with a view to Art. 4 CFR in his
opinion in the X and X case. Mengozzi pointed out how it is ‘crucial that,
at a time when borders are closing and walls are being built, the Member
States do not escape their responsibilities, as they follow from EU law’.>3

510 M.N. and Others v. Belgium, supra note 17, at para. 118.

511 See above Part 2 Chapter 7.1 on the principle of sovereignty.

512 See Concurring Opinion of Judge Pinto de Albuquerque in Hirsi Jamaa and Others
v. Italy, supra note 116, at para. 73.

513 Xand X - Opinion of Advocate General Mengozzi, supra note 493, at para. 4.
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The fact that the principle of non-refoulement can put a limit on State
discretion when deciding over entry in certain circumstances does not
negate the right of States to control their borders, as defended by the EC-
tHR > This book does not stand alone in its criticism of the legal reasoning
in these asylum visa cases, which have reignited the legal debate on the
matter.>"® The ruling of the CJEU gave rise to a proposal for an ‘asylum visa’
scheme at EU level, which will be discussed in the following.

11.5 Access through an ‘asylum visa’ at EU level

While the European Council takes a more security-oriented approach, the
European Commission has constantly called for ensuring safe and orderly
arrival of protection seekers.>'® In its communication of 2016, the Commis-
sion stressed once again that ‘the overall objective is to move [...] to a fairer
system which provides orderly and safe pathways to the EU for third coun-
try nationals in need of protection™”. However, the ‘countermove’ at EU
level against the abolishment of ‘asylum visas’ by Member States that Noll
had pointed to in 2003 has not yet been pursued.>® In spite of the CJEU
decision in the case X and X, the recast proposal®® on the Visa Code neither
includes clarifications regarding LTV visas nor visa options for protection
seekers.’20 A step towards a regularisation has been made by the European

514 See M.N. and Others v. Belgium, supra note 17, at para. 124.

515 For a critical discussion of the case see Moreno-Lax, supra note 153, at 65 ff; see also
Morgades—Gil, supra note 481.

516 See European Commission, ‘Towards More Accessible, Equitable and Managed
Asylum Systems’ (COM(2003) 315 final, Brussels 2 June 2003); European Commis-
sion, ‘On the Managed Entry in the EU of Persons in Need of International Protection
and Enhancement of the Protection Capacity of the Regions of Origin: Improving
Access to Durable Solutions’ (COM(2004) 410 final, Brussels 4 June 2004).

517 See European Commission, ‘Towards a reform of the Common European Asylum
System and enhancing legal avenues to Europe’ (COM(2016) 197 final, Brussels 6
April 2016), at 2.

518 Noll, ‘From “Protective Passports” to Protected Entry Procedures?’, supra note 435,
at7.

519 Proposal for a Regulation of the European Parliament and of the Council on the Union
Code on Visas (Visa Code) (recast) (COM/2014/0164 final - 2014/0094 (COD)).

520 On the developments at EU level see further Eugenia Relano Pastor, ‘Chapter 10:
EU Initiatives on a European Humanitarian Visa’ in Marie-Claire Foblets and Luc
Leboeuf (eds), Humanitarian Admission to Europe: The Law Between Promises and
Constraints (2020) 341, at 353 fT.
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Parliament in 2018: following the report of the LIBE Committee,?! the
European Parliament adopted a motion requesting the European Commis-
sion to table a legislative proposal establishing a European Humanitarian
Visa.>??

The report of the LIBE Report takes what this book refers to as the
asylum paradox®?® as the basis for the justification of the proposal. The
report states that it explicitly aims at addressing

‘the current paradoxical situation that there is in EU law no provision as
to how a refugee should actually arrive leading to a situation that almost
all arrivals take place in an irregular manner. This situation has serious
consequences for the individual but also for Member States’>24

As outlined in the Explanatory statement of the report, ‘[tlhe LIBE Com-
mittee has tried to address this legal gap as part of the review of the Visa
Code (2014/0094(COD)) but both Council and Commission have opposed
the amendments included in this regard in the trialogue negotiations which
started in May 2016’.5%°

Against the backdrop of this proposal, the following sections briefly
outline how an ‘asylum visa’ scheme could potentially be regulated in the
EU. The focus lies on the three key aspects of access to protection: ‘the who’
(11.5.1), ‘the how’ (11.5.2) and ‘the what’ (11.5.3).526

11.5.1 “‘Who’: protection seekers

A decisive characteristic of an asylum visa is that it offers protection seek-
ers access to an individual procedure that is independent of quotas or
group admission schemes. Anyone anywhere can, in principle, approach an
embassy with a protection claim. As the purpose of an asylum visa is to
grant access to a national asylum procedure, the international protection
status, as well as potential national protection statuses, delimit the circle of
beneficiaries.

521 LIBE Report, supra note 409.

522 See European Parliament resolution of 11 December 2018 with recommendations to
the Commission on Humanitarian Visas (2018/2271(INL)) P8 TA(2018)0494. 429
MEDPs voted in favour, 194 against, 41 abstained.

523 See Part 1 Chapter 1.

524 LIBE Report, supra note 409, at 12.

525 Ibid., at 1L

526 See Part 1 Chapter 3.2 on this classification.
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11.5.2 ‘How’: asylum visa procedures

The definition of an asylum visa guides the outline of the procedure: an
asylum visa scheme must include basic elements of a visa procedure, a
preliminary assessment of the protection claim, and then grant access to
the national asylum procedure upon arrival. The visa procedure could be
aligned to the granting of short-stay visas, providing online application
forms and the collection of data as well as health and security screenings.

While national embassies remain the primary actors responsible for
issuing the visas, there are three conceivable options of administrative
management and organisation:

1) Visas with territorially limited validity (LTV) could be granted by a
Member State, then (solely) responsible for processing the claim before
and after arrival.

2) Protection seekers could approach any representation of an EU Mem-
ber State abroad with their claim, without necessarily being granted a
visa to enter this same State. Member State embassies could represent
each other and, in the first instance, only be responsible for the prelim-
inary screening of the case and for determining the State responsible
for the potential asylum procedure upon arrival, based on a specific
distribution key.>?

3) A third modality could lie in a full centralisation of the procedures
by establishing special ‘EU representations’ abroad, responsible for han-
dling the claims of applicants then referred to different Member States.
Together with the previous option, this alternative would also have to
rely on a distribution key.

The vast number of issues involved in extraterritorial reception may be the
reason reception and accommodation in the region are not addressed in the
LIBE Committee’s proposal.

Finally, the LIBE Committee’s report suggests foreseeing an option of
individual judicial appeal against the rejection of a visa,>?8 as well as refrain-
ing from any possibly precluding effect of such a visa with a view to access
to the national asylum procedure or other pathways.>?

While all these issues concern the procedure before arrival, further pro-
cedural aspects should be considered by addressing the situation of benefi-

527 See Moreno-Lax, supra note 153, at 99.
528 LIBE Report, supra note 409, at 9.
529 Ibid., at7.
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ciaries upon arrival. With regard to the national asylum procedure, it would
have to be taken into account that several procedural steps have already
been pursued extraterritorially (e.g., security screenings). Furthermore, the
travel itinerary and the allocation of responsibility (Dublin) are cleared.
The respective territorial asylum procedures are therefore likely to be much
shorter than common procedures.

11.5.3 “What’: the protection status granted through an asylum visa scheme

One of the main differences between the asylum visa and other pathways
discussed within this book is that the status granted after arrival in the EU
is not predefined. As the option foresees accessing an asylum procedure on
EU territory, the legal status after arrival would initially be grounded in the
CEAS. This means full application of EU primary law, such as the CFR as
well as EU secondary law, such as the APD and QD.

11.6 Analysis and assessment of the asylum visa in the light of the
responsibility framework

This section draws on the responsibility framework to structure the analysis
and assessment of the asylum visa. The section will identify elements of
implementation which correspond more with one responsibility principle
or the other, and address the key factors identified in Part 2.53° The section
addresses subsequently the principles of external (11.6.1), internal (11.6.2),
and eventually inter-State responsibility (11.6.3).

11.6.1 External responsibility

This section analyses the asylum visa in the light of the external responsi-
bility, considering the above-mentioned three key aspects (‘who’, ‘how’,
‘what’), referring to the beneficiaries (11.6.1.1), the procedure (11.6.1.2) and
the potential status upon arrival (11.6.1.3). The analysis will address the
elements implied by the principle of external responsibility set out in Chap-
ter 10: a broad scope of beneficiaries, with a focus on protection needs;
individual admission procedures, aligned to human rights standards; addi-

530 See Part 2 Chapter 10.2.
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tionality and complementarity of the scheme, as well as a status based on
protection considerations.

11.6.1.1 Beneficiaries: ‘anyone anywhere’ under a severe human rights risk

An asylum visa aims at granting individual access to the national asylum
procedure through a visa application at a State representation abroad.
This implies that ‘anyone anywhere’ can approach a State representation.
Further addressing the issue of beneficiaries anticipates a discussion of
the potential status granted through such a scheme.> Within the overall
assessment of visa schemes offering protection undertaken on behalf of the
EU Commission in 2002, the refugee status as enshrined in the Refugee
Convention was regarded as a minimum approach for delimiting benefi-
ciaries.>*> However, the Feasibility Study was published before the interna-
tional protection status was enshrined in the QD. As the purpose of an
asylum visa is to grant access to an asylum procedure taking place on EU
territory, the legal category of international protection would be the mini-
mum requirement to integrate the scheme into the existing framework of
the CEAS.>3* While the QD can of course be subject to change, the interna-
tional protection status defined by it consolidates the protection obligations
grounded in the Refugee Convention and the ECHR, incorporated in EU
primary law.

The requirement of qualifying for international protection upon arrival
could pose difficulties in the extraterritorial context in two ways. First,
individuals who have not yet left their country of origin would not qualify
as ‘refugees’ under the Refugee Convention.>** A solution lies in taking a
post-arrival perspective, by focusing on the question whether the person
would qualify for international protection upon arrival in the EU. This is in
line with the concept of an asylum visa, as it offers access to the national
asylum procedure but not yet to a protection status upon arrival.

531 See further on the principle of external responsibility in the context of the situation
upon arrival, below at Part 3 Chapter 11.6.1.3.

532 Noll, Fagerlund and Liebaut, supra note 49, at 73.

533 Violeta Moreno-Lax, ‘The External Dimension’ in Steve Peers et al. (eds), EU Immi-
gration and Asylum Law (Text and Commentary) (2nd rev. ed., 2015) 617, at 669.

534 Noll, Fagerlund and Liebaut, supra note 49, at 74.
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Upholding the external responsibility calls, in principle, for specifical-
ly addressing vulnerable individuals when implementing an asylum visa
scheme.>*> However, the notion of vulnerability as for instance set out in
Art. 21 of the Reception Conditions Directive (2013/33/EU), which refers
to examples such as minors, pregnant women, elderly or disabled people,
has to be considered in line with the fact that asylum seekers are per se
vulnerable, as they are particularly susceptible to human rights violations.
Still, a specific focus on specifically vulnerable individuals could counter the
discriminatory nature of the current regime of territorial access to protec-
tion, which can be described as ‘asylum Darwinism’.>*¢ However, generally
favouring certain individuals over others could, in turn, have excluding
effects.>” Considering a particular vulnerability therefore requires special
sensitivity to issues of discrimination.>38

Furthermore, making asylum visa schemes dependent on ‘utilitarian’
considerations, such as an applicant’s cultural, religious our professional
background, would not be in line with its overall protective scope and re-
strict the impact of this pathway on the principle of external responsibility.

Ultimately, a focus on individuals who do not qualify for other safe
access methods promotes the complementarity>*® and thus the overall effec-
tiveness of safe pathways in favour of the external responsibility.>4?

535 See for instance X and X - Opinion of Advocate General Mengozzi, supra note 493,
particularly emphasising the situation of the three young children of the applicants
at paras. 137, 170 and 173; see also the respective suggestions of the LIBE Report,
supra note 409, at 5; also with reference to this argument, see Ray, supra note 404, at
1254.

536 See further Part 1 Chapter 1 on the asylum paradox.

537 For a critical view on the notion of vulnerability see Welfens and Bekyol, “The
Politics of Vulnerability in Refugee Admissions Under the EU-Turkey Statement’,
3 Frontiers in Political Science (2021) article 622921; see also Lewis Turner, Are
Syrian Men Vulnerable Too? Gendering The Syria Refugee Response’ (Middle East
Institute, November 2016).

538 See further on the vulnerability requirement, Part 3 Chapter 12.4.1.1.

539 See further on this notion Part 2 Chapter 10.2.1.

540 This is in line with the suggestions of the LIBE Report, supra note 409; see at 13.
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11.6.1.2 Asylum visa procedures with individual rights and guarantees

The first Part of this book traced the legal discussion concerning the
absence of an explicit right to enter a specific State to seek protection.>!
However, if States were to implement an asylum visa scheme, the full range
of fundamental and human rights would apply to such a scheme. The
respective States would be bound in their actions by human rights and
EU fundamental law, in particular by the principle of non-refoulement.
Consequently, it must be considered where the visa processing would take
place. While State obligations deriving from the CFR are triggered whenev-
er a State ‘implements’ EU law (Art. 51(1) EU CFR), the applicability of the
ECHR depends on extraterritorial jurisdiction.>> The Refugee Convention,
in turn, does not apply in case of an asylum claim filed by a person who has
not yet crossed the international border of his or her home country. These
particularities must be considered.

While an asylum visa grants access to a national asylum procedure, it
is not an extraterritorial equivalent of such. The existing framework of the
CEAS applies as soon as the applicant arrives in the EU. The question of an
extraterritorial applicability of the legal instruments of the CEAS remains
an issue with a view to the preliminary screening of the case. While the
extraterritorial applicability of the QD has ‘not been explicitly excluded’,>*3
the APD and the Reception Directive>** are territorially limited to the
EU>% Still, these acts of EU secondary law reflect legally binding standards
deriving from EU primary law.>4¢ They are therefore important indicators
for areas of regulation within an asylum visa scheme aiming at doing justice
to the principle of external responsibility.

541 See Part 1 Chapter 5.1, Part 3 Chapter 11.4.

542 See above, Part 3 Chapter 11.4.4.

543 Moreno-Lax, ‘The External Dimension’, supra note 533, at 669.

544 Directive 2013/33/EU.

545 See Art. 3(2) APD explicitly excluding the application of the provision in the context
of applications submitted to diplomatic representations of Member States.

546 See also CJEU, Judgement of 8 May 2014, H.N. v Minister for Justice, Equality and
Law Reform and Others, C-604/12 (EU:C:2014:302), where the CJEU points out the
importance of ‘impartiality” when assessing a protection claim (paras. 51 and 52), as
well as the importance of an assessment within a ‘reasonable period of time’ (paras.
45,47, 51, 56).
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A key requirement is access to adequate information.>¥’ In the extraterri-
torial context, providing adequate information about the procedure as well
as respective rights and obligations is particularly relevant to secure the
right to be heard as well as the effectiveness of such a safe pathway.>48 The
LIBE Committee’s report reflects these considerations.>* Another key ele-
ment of an asylum procedure is the individual interview. Although the as-
sessment in an asylum visa procedure is preliminary in nature, an interview
is crucial to do justice to the protection claim.”*® Since the requirement
of an interview ultimately serves the purpose of determining whether the
applicant is granted access to an asylum procedure in the EU, adequate
qualification of embassy staff in the sense of ‘adequate knowledge and
expertise in matters of international protection’ is a key issue.>!

Furthermore, the right to an effective legal remedy is crucial for any
asylum procedure on EU territory. Respective provisions of the APD>?
are an outcome of the rights enshrined in Articles 47 CFR and 13 ECHR,

547 Art.6(1) provides that applicants shall be informed as to where and how their
application may be lodged. According to 12(1)(a) APD, Member States shall ensure
that applicants are ‘informed in a language which they understand or are reasonably
supposed to understand of the procedure to be followed and of their rights and obli-
gations during the procedure and the possible consequences of not complying with
their obligations and not cooperating with the authorities’. Furthermore, applicants
‘shall receive the services of an interpreter for submitting their case’ (Art.12(1)(c)
APD) and ‘not be denied the opportunity to communicate with UNHCR or with
any other organisation providing legal advice or other counselling’ (Art.12(1)(d)
APD). Art.19 APD foresees legal and procedural information free of charge in
procedures at first instance.

548 See also Moreno-Lax, supra note 153, at 94.

549 LIBE Report, supra note 409, at 9.

550 See the respective recommendation in ibid., at 13; see also Moreno-Lax, supra note
153, at 95.

551 LIBE Report, supra note 409, at 9.

552 In case of a rejection of a protection claim made on EU territory, it shall be ensured
that ‘the reasons in fact and in law are stated in the decision and information
on how to challenge a negative decision is given in writing’ (see Art.11(2) APD).
Applicants ‘shall be informed of the result of the decision [...] in a language that
they understand or are reasonably supposed to understand’, including ‘information
on how to challenge a negative decision’ (Art. 12(f) APD). Art. 20 APD provides for
free legal assistance and representation in appeals procedures granted upon request,
unless the appeal is considered by a court or tribunal or other competent authority
to have no tangible prospect of success (Art.20(3) APD). Further conditions are
laid down in Art. 21 APD. At all stages, applicants shall be given the opportunity to
consult, at their own cost, in an effective manner a legal advisor or other counsellor’
(Art.22(1) APD).
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which are, in principle, extraterritorially applicable. The CJEU denied an
application of the CFR in ‘asylum visa’ cases, basing its ruling on the fact
that the Visa Code did not provide for any respective provision at EU level.
By implication, if EU Member States implement an asylum visa scheme
granting individual access to a respective procedure based on EU law, they
would be ‘implementing’ EU law and the CFR could apply (see Art. 51(1)
CFR).53

The issue of applicability of human rights in asylum visa cases is directly
linked to the controversial (substantive) question of whether a visa rejec-
tion can amount to a human rights violation, in particular to a breach of
the principle of non-refoulement.>> The CJEU left the issue untouched in
the case X and X,>> despite the concluding statement of AG Mengozzi, who
argued that a visa rejection had to be seen as refoulement under certain
circumstances.>>®

Assuming a full application of human rights obligations of the State
representation touches upon the issue of a potential collaboration of State
representatives with other actors, such as UNHCR, other international
organisations, NGOs, or even private service providers. On the one hand,
these actors can facilitate access to the procedures, on the other hand they
can function as ‘gate-keepers’, with an impact on procedural guarantees.
With a view to the external responsibility, this means that the State repre-
sentation should be directly accessible, independent of the involvement of
other actors. Most importantly, only those parts of the procedure should
be externalised that have no impact on the (preliminary) assessment of the
merits of the claim.

Another issue with impact on the accessibility of this pathway is the
availability of electronic application processes, allowing applicants to lodge
their application without necessarily putting themselves at risk by trying to
physically reach the State representation.>” This again leads to the question
of where and how applicants would wait for the outcome of the preliminary
assessment of the claim. An individual who seeks territorial protection in
the EU has, in principle, the right to remain in the Member State while the

553 This is a difference to resettlement or ad hoc humanitarian admission schemes at
State discretion; see Part 3 Chapter 12.4.1.2 and Chapter 13.4.1.2.

554 See Part 1 Chapter 5.1.

555 Xand X v Belgium, supra note 16. See further Part 3 Chapter 11.4.

556 X and X - Opinion of Advocate General Mengozzi, supra note 493, at para. 176.

557 See for instance the suggestions of the LIBE Report, supra note 409, at 13; Moreno-
Lax, supra note 153, at 95.
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examination of the application is pending (see Art.9 APD). This right is
an outcome of the right to seek asylum, as it secures access to the asylum
procedure.

In the extraterritorial context, two scenarios must be distinguished re-
garding a ‘right to remain’. Where the application is made in a third State
and not the State of origin (where persecution took place), there is the issue
of whether the applicant is allowed to stay in the State hosting the embassy
during the procedure, including the issue of legal status in this State. If an
application is made at an embassy situated in the country of origin, the
question is whether safety issues require the person to be allowed to stay
within the premises of the embassy as a form of temporary diplomatic pro-
tection. Both scenarios differ substantially from the situation of a territorial
protection claim, where territorial sovereignty allows States to provide for
protection and shelter during the procedure.®® However, physical safety is
key with a view to doing justice to the principle of external responsibility.>>
The question of a right to remain is especially relevant regarding the length
of the visa procedure. The longer the procedure takes, the more urgent the
issue of accommodation becomes.>®® Regarding the time frame, the LIBE
Committee suggests that ‘such visa applications be decided on within 15
calendar days of the date of lodging the application’.>®!

Ultimately, the additionality®®? of an asylum visa scheme is crucial in
terms of promoting the principle of external responsibility.>®?

11.6.1.3 Content of protection: access to national asylum procedures

As argued in Part 2, the territorial context marks the beginning of an
intersection between the external and the internal responsibility.>¢* As soon
as a protection seeker reaches EU territory with an asylum visa, the provi-
sions of the CEAS as well as respective national laws would apply in the

558 On legal issues arising in the context of diplomatic protection see above Part 3
Chapter 11.2.1.

559 Similarly, see Moreno-Lax, ‘“The External Dimension’, supra note 533, at 671.

560 Noll, Fagerlund and Liebaut, supra note 49, at 75.

561 LIBE Report, supra note 409, at 8.

562 ‘Additionality’ refers to offering safe pathways in addition to and not as a replace-
ment of territorial access to asylum. See above, Part 2 Chapter 10.2.1.

563 See also LIBE Report, supra note 409, at 7.

564 See Part 2 Chapter 8.3.
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same way they apply to asylum seekers who entered the EU irregularly.
An asylum visa scheme that grants access to the asylum procedure on
EU territory, with the international protection status as possible outcome,
could therefore prevent discrimination vis-a-vis protection seekers who
entered the EU irregularly. This issue is addressed in the Feasibility Study
of 2002, pointing out that the differences in status granted within the anal-
ysed national policies lead to ‘a trade-off between access and protection:
better prospects for legal access are swapped against a deteriorated legal
standing’.>%> Such a trade-off between access and status rights after arrival
could be prevented with the implementation of an asylum visa scheme.

11.6.2 Internal responsibility

In the following, the asylum visa is assessed in the light of the principle
of internal responsibility, again considering the beneficiaries (11.6.2.1), pro-
cedure (11.6.2.2) and the content of protection (11.6.2.3). Chapter 10 argued
that the principle of internal responsibility implies flexibility regarding the
choice of beneficiaries, the outline of the procedure and the status granted
upon arrival.>%¢ The following analysis shows that this pathway limits State
discretion on these issues in various respects.

11.6.2.1 Beneficiaries: no margin of discretion

An aspect regarding beneficiaries enhancing the principle of internal re-
sponsibility is the option of considering links to the receiving State or any
other ‘utilitarian admission criteria. As argued above, such requirements
could make it easier for States to adjust their interests to admission commit-
ments.>®” An asylum visa scheme that foresees individual access to the visa
procedure solely based on protection considerations would, however, not
allow for an inclusion of such criteria.>¢8

565 Noll, Fagerlund and Liebaut, supra note 49, at 83.

566 See Part 2 Chapter 10.2.1.

567 See Part 2 Chapter 10.2.1.

568 See further on the necessary ‘trade-offs’ below at Part 3 Chapter 11.6.
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11.6.2.2 Asylum visa procedures: migration control with limits

An asylum visa scheme allows States to regulate protection and access
through orderly and State-controlled procedures. This is generally in line
with the principle of internal responsibility. At a minimum, the scheme
would have to entail an identity check and security screenings. In this sense,
Ray cautiously points to a potential ‘win-win’ situation with a view to the
equivalent policy debate in the USA, considering that ‘information about
potential entrants could enhance security [...] in this way, an asylum visa
might function as a tool of “externalized border control” that helps both
asylum seekers and the asylum states’.>®

Additionally, elements of the procedure pointed out above as being cru-
cial to the principle of external responsibility — such as a timely processing
of the case, trained staff, and informed applicants — add to offering an
access alternative to individuals who are likely to qualify for protection. In
this regard, the Feasibility Study of 2002 argues that ‘territorial procedures
have a serious drawback: they bring in persons into the country who are
rejected but cannot be removed. This group draws on resources, which
could otherwise be used for better purposes, e.g. the needs of bona fide
claimants’>’% This line of thought is reflected in the LIBE Committee’s
report, suggesting the adoption of a EU visa regulation on the basis of
Articles 77(2)(b) and 78(2)(g) TFEU, relating to the regulation of border
crossing and ‘managing inflows of people applying for asylum or subsidiary
or temporary protection’.>’! It could be countered that such a consideration
only applies if territorial procedures were to be replaced by an asylum visa
scheme. However, the study on economic aspects regarding (complemen-
tary) visa scheme for protection seekers at EU level comes to a similar
conclusion through an analysis of the shift of choice between three identi-
fied groups of protection seekers, depending on the existence of an asylum
visa option.*”?

569 Ray, supra note 404, at 1255.

570 Noll, Fagerlund and Liebaut, supra note 49, at 83.

571 LIBE Report, supra note 409, at 12.

572 Meena Fernandes and Brittni Geny, Annex II: The Added Value of EU Legislation
on Humanitarian Visas — Economic Aspects’ in Wouter van Ballegooij and Cecilia
Navarra, Humanitarian Visas: European Added Value Assessment Accompanying the
European Parliament’s Legislative Own-Initiative Report (Rapporteur: Juan Fernan-
do Ldpez Aguilar) (2018), at 162 ff.
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With a view to financial implications for Member States, the LIBE Report
proposes that ‘part of the financial implications of the requested proposal
should be covered by the general budget of the Union’.”> The LIBE Report
further proposes that ‘significant financial support from the Integrated
Border Management Fund to be made available to Member States’ and ‘that
a Member State that issues such a humanitarian visa has access to the same
compensation from the Asylum, Migration and Integration Fund as when
a Member State receives a refugee through the European Resettlement
Framework’.>”* Implementation of these proposals would have an overall
positive effect with regard to the principle of internal responsibility.

There are two other factors with a potentially positive impact on the
principle of internal responsibility. First, national asylum procedures fol-
lowing asylum visa procedures are likely to be shorter than common asy-
lum procedures, since security screenings have been pursued and a Dublin
procedure would be redundant - either the Member State granting the visa
would be responsible for the asylum procedure or the visa scheme already
entailed a decision on the allocation of responsibility upon arrival. Second,
an asylum visa scheme at EU level would enhance the harmonisation of
policies and the predictability of arrivals, with an overall impact on the
stability of the Union and each Member State.>”

11.6.2.3 Content of protection: access to the national asylum procedure

The number of beneficiaries and the scope of rights eventually accorded
to them has an impact on the principle of internal responsibility.>”® As the
scope of rights follows the status, it is crucial to determine the status that
can be achieved through an asylum visa scheme. The international protec-
tion status has already been recognised and administratively provided for
by Member States part of the CEAS. Whether Member States decide to
grant another (national) protection status, is a matter of national law and
discretion. Regarding the consideration of a status other than international

573 LIBE Report, supra note 409, at 5.

574 Ibid., at 9ff.

575 On this argument see also Ballegooij and Navarra, supra note 572, at 5.

576 Noll, Negotiating Asylum, supra note 115, at 102ff,, pointing out that important
factors in delimiting ‘costs’ for host States include the number of beneficiaries and
the level of rights accorded to them upon arrival.
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protection status, Noll argues that discretion in this regard could offer
‘more leeway to states in decision-making’.>”” However, a general recogni-
tion of other humanitarian reasons reduces the predictability of the needs
of arriving persons, which can make it difficult to prepare administrative
structures adequately. A uniform status, such as the international protection
status, would also enable a flexible procedure, as the Member States could
represent each other in processing the application. The Member State that
processes the visa application therefore does not necessarily have to be the
Member State that carries out the asylum procedure.>’8

One option could be to apply the current rules of the Dublin system to
such an asylum visa scheme, with the Member State that issued the entry
visa being responsible for admission (see Art.12 Dublin III Regulation).
This could counterbalance the current effects of the Dublin-System in cases
of irregular entry, leading to primary responsibility of Member States with
external EU borders. This would not only have a positive impact on the
internal responsibility, but also on the principle of inter-State responsibility
between EU Member States.>”®

11.6.3 Inter-State responsibility

This section analyses the asylum visa in the light of the inter-State respon-
sibility, once more addressing the beneficiaries (11.6.3.1), the procedure
(11.6.3.2) and the status granted upon arrival (11.6.3.3).

11.6.3.1 Beneficiaries: no large-scale admission or consideration of State
interests

Chapter 10 argued that the principle of inter-State responsibility implies an
allocation of responsibility with a ‘common but differentiated approach’ to
responsibility-sharing. With a view to the beneficiaries of an asylum visa
scheme, this would imply a selection of protection seekers for admission
in cooperation with States hosting large numbers of protection seekers.
Thus, considerations such as the need for medical care could play a role.

577 Noll, Fagerlund and Liebaut, supra note 49, at 74.

578 This option was not proposed in the LIBE Report as it could render procedures
‘overly complicated’; see LIBE Report, supra note 409, at 13.

579 While the (internal) EU dimension of the principle of inter-State responsibility is
not in the focus of this book, a brief outline can be found in Part 3 Chapter 9.1.2.
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In view of the large number of protection seekers worldwide primarily
hosted in countries near regions of conflict, the principle of inter-State
cooperation would also imply engaging into large-scale admissions, ideally
based on quotas. The approach of the asylum visa as individual pathway
with individual protection needs in the focus does not match these consid-
erations. However, the asylum visa can enhance the principle of inter-State
responsibility in terms of its procedural design, as will be discussed in the
following.

11.6.3.2 Asylum visa procedures: paradigm change in responsibility
allocation and issues of international cooperation

As an asylum visa scheme offers an extraterritorial option to seek asylum in
a State that may be far away from the actual location of a protection seeker,
this pathway changes the current allocation of international responsibility
based solely on geographical proximity. Even if the numerical impact of
an individual asylum visa scheme may not be significant in terms of actual
admissions, this normative shift in the responsibility allocation would mean
a decisive change in paradigm in the current system.

In addition to these overall considerations, there are several details of
the procedure which concern areas governed by the principle of inter-State
responsibility. These include the fact that the procedures may take place in
third States, where embassies are ‘hosted’.®? One legal problem that arises
in the extraterritorial context is the question of the freedom and authority
of a State representation to take decisions that may affect the sovereignty of
another State and thus interstate relations. This can, for instance, concern
offering accommodation or safe passage to applicants, or the necessity of
granting a legal status to applicants during the procedures.

11.6.3.3 Content of protection: the relevance of a long-term perspective

The status granted upon arrival may have an indirect impact on the prin-
ciple of inter-State responsibility as it potentially affects the (long-term)

580 See above at Part 3 Chapter 11.2.1 for a discussion of these issues with a view to the
concept of diplomatic asylum.
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prospects of protection seekers.’®! An asylum visa scheme would offer ac-
cess to a national asylum procedure and thus access to a system providing
for rights and potential long-term prospects. This can have a stabilising
effect on the principle of inter-State responsibility at international level.

As argued above with a view to the principle of internal responsibility,
the application of common standards regarding the procedure and the
status upon arrival could enhance the well-functioning and stability of
the Schengen system. The inter-State responsibility between EU Member
States is not the focus of this book, and respective positive effects are
primarily attributed to the principle of internal responsibility. However, it
is worth mentioning here that these positive effects impact not only upon
the internal stability of the Union and each Member State, but also on the
(inter-State) relationship between EU Member States.>8?

11.7 Tensions and trade-offs raised by asylum visa schemes

The previous section analysed the various effects an asylum visa scheme
would have on the triad of responsibility principles. As predicted in Chap-
ter 10, doing justice to one principle could lead to tensions and trade-offs
with regard to another.> This section outlines the tensions and trade-offs
that can arise from the implementation of an asylum visa scheme at EU
level.

11.7.1 Safe access to embassies and physical safety during the procedures

The first question is how protection seekers can actually gain access to an
asylum visa procedure, i.e. how they can reach an embassy and submit
an application. For instance, the closing of embassies in Syria after the out-
break of the war forced protection seekers to cross the border to Lebanon
to reach an embassy. It can be dangerous to cross (even regional) borders
in times of conflict, as well as returning to one’s own country to await
the outcome of the procedure. This raises the question of accommodation
in the country where the embassy is located. Providing for any kind of
reception during the procedure includes addressing issues of adequate stan-

581 See Part 2 Chapter 10.2.2.
582 See Part 2 Chapter 9.2.2.
583 See Part 2 Chapter 10.2.2.
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dards and safety, impacting upon the principle of external responsibility.
At the same time, reception in the region would generate costs and take
up resources of States involved.’®* Reception in the region also requires
a high degree of international cooperation, which has an impact on the
principle of inter-State responsibility. The States hosting the embassies must
cooperate if a reception facility is to be set up. International cooperation
would also be necessary with regard to the legal status of asylum seekers
during an asylum visa procedure carried out in a third country. The last
point concerns the issue of safe passage, as the person seeking protection
must also be able to leave the respective (third) country for the procedure
to be effective. How States address the issue of legal status of protection
seekers and safe passage impacts on the principle inter-State responsibility,
as these issues affect the territorial sovereignty of the State hosting the
embassy.*%

In view of these numerous issues, the duration of proceedings in the
extraterritorial context is a particularly important factor. Applicants might
still be near — or even in - the country where persecution took place and
therefore in a situation of risk. This is especially relevant as the preliminary
assessment of the claim depends on just that: the State representation must
come to the (preliminary) conclusion that the applicant faces persecution
or severe human rights violations if the visa is rejected. Against this back-
drop, fast-track procedures can be advantageous in terms of safety, but they
also have drawbacks. As pointed out in the Feasibility Study of 2002, ‘simple
and informal procedures give a leeway to decision-makers which may be
used to the detriment of applicants’3% The study discusses the duration
of the procedure under the question of risk distribution. Overall, there is
the risk that protection seekers might choose an irregular flight route and
resort to smugglers if procedures become too long or inaccessible.’®” This
would run counter to the principles of external and internal responsibility.

584 The assessment of economic aspects of a humanitarian visa scheme at EU level
annexed to the EASA of 2018 sets out concrete numbers regarding such costs in
three countries qualifying for a pilot, stating that ‘current EU per diem rates in
Afghanistan, Iraq and Syria would add up to a sum of between EUR 2,775-3,225 for
a 15-day stay’, thereby also pointing out that ‘a negative decision may further extend
the stay, leading to higher costs’; see Fernandes and Geny, supra note 572, at 160.

585 On issues of safe passage in historic precedents see Part 3 Chapter 11.2.

586 Noll, Fagerlund and Liebaut, supra note 49, at 76.

587 Ibid., at 76; see also Moreno-Lax, supra note 153, at 670.
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11.7.2 Legal access to the procedures and legal safeguards

The issues outlined in the previous section show that de facto access to the
procedures as well as the physical situation of protection seekers during the
procedures can have impact on the effectiveness of an asylum visa scheme.
This is closely linked to aspects of legal access to the procedures, including
legal safeguards. The procedural requirements set out in this Chapter cor-
respond to the ECRE recommendations on procedural safeguards in any
kind of humanitarian admission procedure, pointing to the importance
of access to independent information, qualified and impartial interpreters,
legal assistance and legal remedies.>38

A solution to issues regarding de facto access as well as legal access to
the procedures could lie in providing access to the procedures via digital
application forms and online interviews. This way, applicants would not
have to engage in at times life-threatening journeys to the embassies and
could temporarily rely on the preliminary shelter they might have found.
Here again, however, a potential exclusion of individuals, who do not have
the possibility to access digital application forms, has to be considered. An
option for digital application would therefore have to be complementary to
the option of personal application. Furthermore, issues of data protection
would have to be considered.

Another practical solution lies in the involvement of third parties. On
the one hand, an asylum visa scheme implies individual access to a State
representation. This is important, as any organisation involved in the refer-
ral of applications can have a ‘gatekeeper’ effect on the procedure. Handling
applications on the sole basis of case referrals from UNHCR or NGOs
would therefore not be an option in favour of the principle of external
responsibility. This, however, increases the workload for the embassies,
affecting the principle of internal responsibility.

Delegating parts of the procedure to external service providers — as
foreseen by Art. 43 Visa Code or suggested by the LIBE Committee — could
certainly be a potential benefit for the States. This could lead to savings
in personnel and administrative resources and enhance responsibility-shar-
ing within EU Member States adding to a harmonised structure of the
procedures. As outlined in Part 2, this last aspect impacts on the principle

588 European Council on Refugees and Exiles (ECRE), ‘Protection in Europe: Safe and
Legal Access Channels: ECRE’s Vision on Europe’s Role in the Global Refugee
Protection Regime’ (Policy Paper 1, February 2017), at 16.
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of internal responsibility of the EU as a political entity, as well as on the
internal responsibility of each Member State, due to the potentially positive
effect on the overall stability of the Union, in turn reflecting on the internal
stability of national Member States.>® Although not a focus in this book,
the principle of inter-State responsibility could also be relevant, as it could
be applied to the relationship between Member States, then even relying on
a strong legal concept of solidarity in EU law.>%°

Overall, however, the delegation or privatisation of certain parts of the
procedure raises issues of transparency and accountability regarding proce-
dural safeguards, typically to the detriment of the protection seeker.>! As
pointed out above, a solution could lie in delegating only those parts of
the procedure that do not concern the merits of the claim. Otherwise, the
involvement of third parties could indirectly exclude legal remedies, which
are a crucial element of an asylum visa scheme in line with the principle of
external responsibility.

11.7.3 The ‘floodgate’” argument

The enforceability of an asylum visa brings up the ‘floodgate argument’,
also referred to as ‘fear of numbers’ brought forward by, for example,
Belgium and several other Member States during the hearing in the CJEU
case X and X2 A variation of this argument is that creating safe pathways
may generate ‘pull factors’. To counter this argument, AG Mengozzi pointed
out that this is

‘irrelevant in the light of the obligation to respect, in all circumstances,
fundamental rights of an absolute nature, including the right enshrined
in Article 4 of the Charter [...] Apart from the fact that that argument
is clearly not of a legal nature, the practical obstacles to lodging such
applications must certainly not be underestimated’.>%3

589 See Part 2 Chapter 7.2. and 7.3.

590 See Part 2 Chapter 9.1.2.

591 On the ‘outsourcing’ of protection responsibilities see Gammeltoft-Hansen, Access to
Asylum, supra note 22, at 158 ff.

592 X and X v Belgium, supra note 16. For a discussion of this case see above, Part 3
Chapter 11.4.

593 X and X - Opinion of Advocate General Mengozzi, supra note 493, at paras. 171 and
172.
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A similar reasoning can be found in the Hirsi case, where the ECtHR point-
ed out that ‘problems with managing migratory flows cannot justify re-
course to practices which are not compatible with the State’s obligations’.>%*

Still, the resulting constraint on State sovereignty, the fear of numbers’
and limited resources brought forward in arguments against an asylum
visa (as well as other pathways), are factors to be considered when delimit-
ing the impact on the principle of internal responsibility. Many of these
arguments can be countered with empirical facts as well as the paramount
importance of upholding fundamental rights. Moreover, if all signatory
States commit to accepting asylum claims at their embassies, there would
hardly be one single State having to cope with all applications.

There are further ways to counter the ‘fear of numbers’ by drawing
on international cooperation. For instance, the State handling the asylum
application would not necessarily have to be the one granting access to its
territory. This, again, has an impact on the principle of external responsibil-
ity: thinking of alternatives to the allocation of responsibility affects the
choice of country of protection and therewith possibly family unity. Thus,
family ties to a specific State would have to be considered to do justice to
the principle of external responsibility. Acknowledging that there is no right
of protection seekers to choose their country of protection,”> Moreno-Lax
suggests that protection seekers ‘could list, e.g., up to 5 Member States,
in order of preference, providing reasons for that classification. While the
quota of the top 1 country is not yet filled, the asylum seeker may be
assigned to it. If already filled at that point, then, the second listed may
be considered and so on’>* All these suggestions raise further questions
of how to implement such schemes in practice. Instead of denying human
rights obligations and thus the principle of external responsibility in the
extraterritorial context,>®” the feared scenario would make it necessary to
rely and act upon the principle of inter-State responsibility.

594 Hirsi Jamaa and Others v. Italy, supra note 116, at para. 179.

595 See Part 1 Chapter 5.1.

596 Moreno-Lax, supra note 153, at 100.

597 See also the arguments of this book with a view to the rulings of the CJEU and the
ECtHR in ‘asylum visa cases: above Part 3 Chapter 11.4.4.
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11.7.4 Limits of the asylum visa in terms of scope, numbers and
predictability

One of the counter-arguments to the ‘fear of numbers’ is that the asylum
visa is not a pathway likely leading to ‘mass entry’ of protection seekers, as
it is based on individual assessments, focusing on protection seekers who
would (prima facie) face refoulement if they were refused a visa. The asy-
lum visa does therefore not apply to the situation of numerous protection
seekers who might have found preliminary safety in a first State of refuge,
but who do not have any long-term perspective. In this regard, the asylum
visa has a limited impact on the principle of external responsibility. This
could be countered by extending the scope of such a visa. Nevertheless,
actual admission numbers might be low compared to quota-based schemes,
which rely on a strong infrastructure of established procedures and differ-
ent actors.>® Given these limitations of the asylum visa, a complementarity
of this pathway with other pathways would be crucial with a view to the
principle of external responsibility.

While a normative change of responsibility allocation at the international
level would strengthen the principle of inter-State responsibility, the fact
that actual admission numbers might be low also limits the de facto effect
on the principle of inter-State responsibility. Additionally, the absence of
quotas makes this pathway less predictable than other pathways, such as
permanent resettlement schemes. The lack of predictability impacts on
the internal as well as the inter-State responsibility. To counter this lack
of predictability, asylum visa schemes would have to be implemented as
permanent schemes, ensuring accessibility of the procedures.

11.7.5 Interim conclusion: the asylum visa as human rights tool

The asylum visa has a predominant focus on the principle of external re-
sponsibility. An asylum visa would offer protection seekers the opportunity
to individually apply for protection at an embassy. Without being subject to
quotas or categorical limitations, an asylum visa is a pathway particularly
promoting the individual right to seek asylum. Upholding the position that
a State has no discretion in its decision on granting such a visa in case of
a possible risk of persecution or serious harm for the applicant, makes the

598 See Part 3 Chapters 12 and 13 on quota-based admissions.

150

(o) ENR


https://doi.org/10.5771/9783748939269-109
https://www.nomos-elibrary.de/agb

11 The asylum visa

asylum visa a strong tool to enforce individual human rights and therewith
the principle of external responsibility. This aspect of the procedure has
the greatest impact on the principle of external responsibility. At the same
time, however, this is also the aspect that limits internal responsibility
the most.*® An asylum visa would therefore not create a ‘perfect balance’
between the principles of internal and external responsibility. Instead, the
asylum visa has the normative potential to counter the current imbalance
of responsibility principles manifested in the asylum paradox. The next
section will delve into this issue and conclude this chapter.

11.8 Conclusion: the asylum visa as paradigm shift

This chapter has outlined, analysed and assessed the asylum visa, conclud-
ing that this pathway would overall have a strong normative effect on the
asylum paradox. Chapter 10 identified an individual admission procedure
with procedural safeguards and guarantees, no predominant focus on mi-
gration control and a change in the current allocation of international re-
sponsibility as key factors to counter the imbalance of responsibility princi-
ples reflected in the asylum paradox.®%® The asylum visa offers the possibil-
ity to individually apply for protection in the extraterritorial context, with
corresponding procedural guarantees and, possibly, a Convention refugee
status at the end of a national asylum procedure. Overall, this pathway has a
significant impact on the principle of external responsibility. With a view to
the inter-State responsibility, an asylum visa scheme would change the cur-
rent allocation of responsibility based on geographical proximity. However,
the asylum visa is limited in its scope, as it does not address the situation
of protection seekers who might not be in imminent danger but require
long-term protection. This, again, diminishes the effect of the asylum visa
on the principles of external and inter-State responsibility. These limits of
the asylum visa scheme make a complementarity of the asylum visa with
other safe pathways necessary with a view to the principles of external and
inter-State responsibility.

In order to distinguish the asylum visa from other pathways, particularly
from ‘humanitarian visas’, the term ‘asylum visa’ has been narrowed down

599 See the legal arguments brought forward by the ECtHR in the case M.N., above Part
3 Chapter 11.4.2.
600 See Part 2 Chapter 10.2.3.
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to the specific purpose of granting a visa to access a national asylum proce-
dure upon a preliminary screening of a protection claim. There is currently
no permanent asylum visa scheme for protection seekers at EU level. Exist-
ing national examples of granting ‘humanitarian visas’ are discretionary
and vary significantly in size and scope. After the CJEU ruled in the X and
X case that there is no legal basis for a visa at EU level allowing access to
asylum, the European Parliament called for the introduction of a humani-
tarian visa scheme at EU level. The concept of an asylum visa scheme at
EU level challenges established laws, policies and procedures, and opens a
vast field of legal and practical questions regarding potential beneficiaries,
actors involved in the procedure and the content of protection upon arrival.
Key issues include how protection seekers could safely access these visa
procedures and how to ensure safety during the procedures, both de facto
and legally.

As outlined in Part 1 and reflected in the rulings of the CJEU and the
ECtHR in ‘asylum visa’ cases, the question whether protection seekers have
a right to legally access any State — and thus a right to an asylum visa proce-
dure - is highly contested.®®! Yet, if an asylum visa scheme were to be intro-
duced at EU level, respective obligations deriving from human rights norms
would apply in favour of those seeking protection. Procedural guarantees
are a prerequisite for doing justice to the protection claim and therewith the
principle of external responsibly. The inclusion of these guarantees in an
asylum visa scheme requires that applicants are adequately informed, that
a personal interview is conducted, that adequate training is provided for
the staff involved, that time limits are set for the processing of applications
and that access to an effective remedy is guaranteed. In the absence of an
existing EU asylum visa scheme, these requirements challenge the EU and
its Member States and thus the principle of internal responsibility.

At the same time, however, there are several aspects in favour of the
principle of internal responsibility. Firstly, any form of access regulation
through a visa scheme is a form of migration control, giving States the
possibility of undertaking security screenings and preparing administrative
structures. Secondly, the national asylum procedure can be shorter: security
checks have been carried out, the travel route is clear and the allocation of
responsibility has been determined. Eventually, a harmonised scheme at EU
level could help to overcome some of the deficiencies of the current Dublin

601 See Part 1 Chapter 1 and Chapter 5.1, see also Part 3 Chapter 11.4.
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system and enhance the stability of the CEAS to the benefit of all Member
States.

The ‘fear of numbers’ is the main (political) argument raised against the
implementation of an asylum visa scheme. This book follows the argument
of AG Mengozzi in his opinion to the X and X°9 case, pointing out that
this is not a legal argument, but an issue to address in the implementation
of safe pathways.°®> However, drawing on the responsibility framework,
this book still considers this argument to be normative: with a view to the
internal responsibility, it can make a difference if a pathway ‘allows anyone
to come from anywhere’. However, the ‘fear of numbers’ argument can be
countered in two ways. First, the asylum visa is not a pathway allowing for
‘mass entry’; visa procedures entail various legal and practical hurdles and
most protection seekers do not meet the high threshold of the principle
of non-refoulement. Second, the ‘fear of numbers’ can be countered by
addressing the central issue of the international protection system, which
is the lack of collective action. The ‘fear of numbers’ is all the less justified
the stronger the international commitment to the principle of external and
inter-State responsibility.

12 Resettlement

This chapter examines resettlement as a quota-based pathway to protection.
A clarification of the term ‘resettlement’ (12.1) will be followed by a brief
outline of the background and legal context of this pathway (12.2). Subse-
quently, the key features of access to protection through resettlement will
be outlined (12.3). Following this, resettlement will be analysed in the light
of the responsibility framework to assess the effects of this pathway on
the triad of responsibility principles (12.4). This will help identify tensions
and trade-offs (12.5) and, ultimately, provide conclusions regarding the
potential effects of resettlement on the asylum paradox (12.6). As will be
shown, the assessment strongly depends on whether one takes ‘“tradition-
al’ UNHCR-led resettlement as a point of reference, or resettlement as
defined in the proposal of the European Commission of 2016, ‘establishing
a Union Resettlement Framework’ (Resettlement Framework Proposal) as
well as the consolidated draft for a regulation on a “‘Union Resettlement

602 X and X - Opinion of Advocate General Mengozzi, supra note 493.
603 See Part 3 Chapter 11.4 for a discussion of this case.
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and Humanitarian Admission Framework’ of 2024.9%4 While the reform
process of the CEAS has led to an agreement on an amended regulation on
resettlement and humanitarian admission to the EU, specific aspects of the
2016 Resettlement Framework Proposal of the Commission are still worth
assessing as they are paradigmatic for an approach to resettlement focussing
on migration control rather than on protection.

12.1 Defining resettlement

The term ‘resettlement’ has different meanings and therefore needs clarifi-
cation. There can be substantial differences regarding the procedure and
the rights granted to beneficiaries after arrival that may impact the assess-
ments’ outcome. On the one hand, ‘Tesettlement’ serves as umbrella term
to describe humanitarian admission based on quotas. On the other hand,
the term ‘resettlement’ refers to a specific form of permanent quota-based
admission schemes in cooperation with and defined by UNHCR as one
of the ‘three durable solutions’ (along with local integration and voluntary
repatriation).®®> UNHCR defines resettlement as

‘the selection and transfer of refugees from a State in which they have
sought protection to a third State which has agreed to admit them - as
refugees — with permanent residence status’.0¢

An additional defining factor is the requirement of a particular vulnerabil-
ity of beneficiaries in the selection process. According to the UNHCR defi-
nition, resettlement does not function ‘as a rapid response to an acute crisis
but, rather, as a durable solution implying a long-term concern for partic-

604 See European Commission, Commission Proposal for a Regulation of the Euro-
pean Parliament and of the Council establishing a Union Resettlement Framework
and amending Regulation (EU) No 516/2014 of the European Parliament and the
Council, COM (2016) 468 final, 13 July 2016 (‘Resettlement Framework Proposal’);
on the amended version agreed on during the negotiations of the CEAS reform
see Council of the European Union, Regulation(EU)2024/... of the European Parlia-
ment and of the Council of... establishing a Union Resettlement and Humanitarian
Admission Framework, and amending Regulation (EU) 2021/1147, Annex to the
Letter to the Chair of the LIBE Committee of the European Parliament, 6368/24,
2016/0225(COD), 9 February 2024.

605 See further https://www.unhcr.org/solutions.html.

606 UNHCR, Resettlement Handbook, supra note 52, at 3.
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ularly vulnerable individuals.®®” The focus lies on addressing protracted
situations, by ‘re’-settling individuals, who have no integration prospects in
a first State of refuge. In terms of distinguishing resettlement from other
admission schemes, UNHCR states in its Resettlement Handbook that ‘ad
hoc admission exists and is often also referred to as resettlement, however,
it does not fall under the above-mentioned definition’.608

The 2021 regulation establishing the Asylum, Migration and Integration
Fund (AMIF Regulation)®%® at EU level refers to UNHCR’s understanding
of resettlement, setting out that “resettlement” means the admission follow-
ing a referral from the UNHCR of third-country nationals or stateless
persons from a third country to which they have been displaced, to the
territory of the Member States, and who are granted international protec-
tion and have access to a durable solution in accordance with Union and
national law’ (see Art.2(8) AMIF Regulation). The Resettlement Frame-
work Proposal of 2016, as the first step of harmonising resettlement with a
regulation at EU level, defined resettlement in its draft Art. 2 as follows:

‘For the purposes of this Regulation “resettlement” means the admission
of third-country nationals and stateless persons in need of international
protection from a third country to which or within which they have been
displaced to the territory of the Member States with a view to granting
them international protection’

The consolidated version at the end of the CEAS reform process in 2024
defines resettlement as follows:

‘resettlement means the admission, following a referral from the United
Nations High Commissioner for Refugees (UNHCR), of a third country
national or stateless person, from a third country to which that person
has been displaced to the territory of a Member State, who (a) is eligi-
ble for admission pursuant to Article 5(1); (b) does not fall under the
grounds for refusal set out in Article 6; and (c) is granted international
protection in accordance with Union and national law and has access to
a durable solution. ¢!

607 Garnier, Jubilut and Sandvik (eds), supra note 155, at 5.

608 UNHCR, Resettlement Handbook, supra note 52, at 5.

609 Regulation (EU) 2021/1147 of the European Parliament and of the Council of 7 July
2021 establishing the Asylum, Migration and Integration Fund, OJ 2021 L 251/1.

610 European Council, ‘Union Resettlement and Humanitarian Admission Framework’,
supra note 604, Draft Art. 2(1).
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There are two main differences between these definitions of resettlement.
On the one hand, the Resettlement Framework Proposal of 2016 refers not
only to an admission from a first State of refuge, but also to admissions
from home States, thereby addressing the situation of internally displaced
persons (IDPs). On the other hand, the granting of a permanent residence
status upon arrival is not an imperative requirement of the EU propos-
als. Instead, individuals are to be granted ‘international protection status’
according to Union and national law (that is, Convention refugee or sub-
sidiary protection status),®! and have access to a durable solution.

Further differences regarding the admission criteria and procedure will
be discussed below.® As will be shown, these differences impact on the
effects resettlement may have on the triad of responsibility principles. Be-
fore elaborating further on this issue, the next section will set the historical
and legal context for the assessment by outlining the background of reset-
tlement as safe pathway at international and EU level.

12.2 Background

This section briefly outlines the background of resettlement at international
level (12.2.1) as well as the role of this pathway in the EU (12.2.2).

12.2.1 Resettlement at international level

Resettlement has a long tradition at international level. The resettlement of
‘European refugees’ to Western European States, Canada, the United States,
Australia and Latin America was one of the first tasks of the Internation-
al Refugee Organisation after the Second World War. Further large-scale
resettlement schemes were established after the Soviet intervention in Hun-
gary in 1956 and the military coup in Chile in 1973, as well as for individu-
als fleeing from former Yugoslavia between 1992 and 1994.6% Resettlement
played an important role in the CPA tackling the situation of ‘Indochinese

611 See above Part 1 Chapter 3.11.

612 See below Part 3 Chapter 12.4.

613 See Hurwitz, supra note 119, at 151 ff; see also UN High Commissioner for Refugees
(UNHCR), The History of Resettlement: Celebrating 25 Years of the ATCR (2019),
available at https://www.unhcr.org/sites/default/files/legacy-pdf/5d1633657.pdf.
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refugees’ from 1975 to 1995.9 In all of these examples, State interests
and political dynamics were decisive for admissions.®”> During the Cold
War era, for instance, resettlement was instrumentalised for ideological
political battles.®'® As Kneebone and Macklin conclude, [t]he history of
resettlement shows its genesis in State power and supporting institutions.¢"”
While resettlement became less relevant during the late 1990s, the increased
securitisation of the political landscape after the terrorist attacks of 2001 led
to a revival of this pathway.®®® The NYD of 2016 and the following GCR of
2018 reasserted the political commitment of the international community to
resettlement and other (complementary) pathways.°!

Today, the UNHCR Resettlement Handbook outlines three main func-
tions of resettlement: first, providing international protection and meeting
specific individual needs; second, acting as a ‘durable solution for larger
numbers or groups of refugees’; and third, acting as an ‘expression of
international solidarity and a responsibility-sharing mechanism’.62° The
roles and responsibilities of resettlement countries and actors involved
were set out in a Multilateral Framework of Understandings on Resettle-
ment,%?! a non-binding instrument and result of the UNHCR’s ‘Convention
Plus’ process.%2? From 2008 to 2021 ‘top resettlement countries’ were Aus-
tralia, Canada, Finland, France, Germany, the Netherlands, Norway, New
Zealand, Sweden, the United Kingdom, and the United States.®?> Resettle-
ment relies on a great number of stakeholders at international, national
and local level, from UNHCR and other international organisations to
governments and NGOs.

614 On the CPA as responsibility- and burden-sharing arrangement, see Part 2 Chapter
9.3.2.

615 See O’Sullivan, supra note 380, at 254.

616 See Susan Kneebone and Audrey Macklin, ‘Resettlement’ in Cathryn Costello,
Michelle Foster and Jane McAdam (eds), The Oxford Handbook of International
Refugee Law (2021) 1080, at 1087.

617 Ibid., at 1098.

618 Labman, Crossing Law’s Borders, supra note 157, at 27.

619 See Part 2 Chapter 9.3.3 on the NYD and the GCR.

620 UNHCR, Resettlement Handbook, supra note 52, at 3.

621 UNHCR, High Commissioner’s Forum, ‘Multilateral Framework of Understandings
on Resettlement’, FORUM/2004/6, 16 September 2004.

622 See further Hurwitz, supra note 119, at 151.

623 See the statistic provided by UNHCR, Resettlement Data Finder, available at https:/
/rsq.unhcr.org/en/#9Hgc.
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Joint strategies and collaboration efforts are brought forward by the
Working Group on Resettlement and the yearly resettlement conference
hosted by UNCHR in Geneva, the Annual Tripartite Consultations on
Resettlement (ATCR).%2* The annual Projected Global Resettlement Needs
report, presented at the ATCR, sets out not only numbers of global resettle-
ment needs but also the scope of resettlement operations around the world.
A constant concern is that the available resettlement places are nowhere
near enough to meet global resettlement needs. For 2024, UNHCR identi-
fied a grand total of 2.4 million persons in need of resettlement.62°

12.2.2 Resettlement in the EU

In contrast to the relevance of resettlement at international level, this path-
way has a short history at EU level.52¢ In 2012, the EU adopted the ‘Joint
EU Resettlement Programme’, which had been proposed by the European
Commission in 2009.9%” Thus, the developments at EU level started to pick
up pace.5?8 As response to the high number of deaths in the Mediterranean,
human smuggling and the increased number of asylum seekers reaching
the EU irregularly in 2015, the European Commission stressed the impor-
tance of resettlement as ‘safe and legal way’ to reach protection in the EU
in its ‘European Agenda on Migration’.6? Reflecting the approach to the
principle of inter-State responsibility put forward in Chapter 9 of this book,
the Commission stated that ‘the EU has a duty to contribute its share in

624 UNHCR, The History of Resettlement, supra note 613.

625 See UNHCR, Projected Global Resettlement Needs 2024 (2023), available at https://r
eporting.unhcr.org/unhcr-projected-global-resettlement-needs-2024.

626 For a comprehensive assessment of the legal framework for refugee resettlement to
the EU, see Prantl, supra note 162.

627 See Statement by EU Commissioner Malmstrom on the Council adoption of a com-
mon position on the Joint EU resettlement programme, MEMOI12/168, Brussels, 8
March 2012, available at https://ec.europa.eu/commission/presscorner/detail/en/M
EMO_I2_168.

628 For an overview see de Boer and Zieck, ‘The Legal Abyss of Discretion in the Reset-
tlement of Refugees: Cherry-Picking and the Lack of Due Process in the EU’, 32(1)
International Journal of Refugee Law (2020) 54; see also Mario Savino, ‘Chapter
3: Refashioning Resettlement: From Border Externalization to Legal Pathways for
Asylumy’ in Sergio Carrera et al. (eds), EU External Migration Policies in an Era of
Global Mobilities: Intersecting Policy Universes (2019) 81.

629 European Commission, Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions, Brussels 13.5.2015, COM(2015) 240 final, at 4.
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helping displaced persons in clear need of international protection. This is
a joint responsibility of the international community’.%3® The subsequent
Commission’s Recommendation on a European Resettlement Scheme®?! led
to the adoption of conclusions by the Council for resettlement of 20,000
‘persons in clear need of international protection’ based on multilateral and
national schemes.®* This was followed by a Council Decision reassigning
18,000 (intra-EU) relocation®®® places for the resettlement of Syrians from
Turkey.634

The so called ‘EU-Turkey Statement’®* of March 2016 marked a turning
point for resettlement and humanitarian admission policies in the EU. The
legal nature of this ‘statement’ or ‘deal’, which was published as a ‘press
release’, has been subject to debate.53¢ In cases concerning applications for
annulment by three asylum seekers against this ‘deal’, the General Court of
the European Union declared that it lacks jurisdiction as the EU-Turkey
Statement could not be attributed to the EU but only to the Heads of EU
Member States.®*” However, the legal uncertainties regarding this ‘deal’ or
‘statement’ did not prevent it from serving as basis for two humanitarian
admission schemes: the so called ‘one-to-one scheme’, overall foreseeing
the admission of 50,000 persons in need for international protection from

630 Ibid.

631 European Commission, Recommendation (EU) 2015/914 of 8 June on a European
resettlement scheme, 13.6.2015, L 148/32.

632 Council of the European Union, Note from the General Secretariat of the Council to
Delegations, Conclusions of the Representatives of the Governments of the Member
States meeting within the Council on resettling through multilateral and national
schemes 20 000 persons in clear need of international protection, Brussels, 22 July
2015 (OR.en) 11130/15, ASIM 62, RELEX 633.

633 On relocation see above, Part 1 Chapter 3.1.2.

634 See Council Decision 2016/1754 of 29 September 2016 amending Decision (EU)
2015/1601 establishing provisional measures in the area of international protection
for the benefit of Italy and Greece.

635 European Council, ‘EU-Turkey Statement, 18 March 2016, Press Release, 18 March
2016, available at https://www.consilium.europa.eu/en/press/press-releases/2016/03
/18/eu-turkey-statement/.

636 See further Mauro Gatti and Andrea Ott, ‘Chapter 10: The EU-Turkey-Statement:
Legal Nature and Compatibility with EU Institutional Law’ in Sergio Carrera, Juan
S. Vara and Tineke Strik (eds), Constitutionalising the External Dimensions of the EU
Migration Policies in Times of Crisis: Legality, Rule of Law and Fundamental Rights
Reconsidered (2019) 175.

637 See Case T-192/16, NF, NG and NM v European Council, 28 February 2017;
NF v European Council (EU:T:2017:128); Case T-193/16, NG v European Council
(EU:T:2017:129); Case T-257/16, NM v European Council (EU:T:2017:130).
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Turkey, and the so called Voluntary Humanitarian Admission Scheme
(VHAS).938 The ‘one-to-one’ scheme foresees that for each Syrian returned
from Greece to Turkey after an irregular arrival in the EU, one Syrian
will be ‘resettled’ from Turkey to the EU.* This scheme qualifies as ad
hoc humanitarian admission scheme and will therefore be in the focus
of the following chapter. For the purposes of this chapter, it suffices to
acknowledge that the ‘migration deal’ with Turkey served as a blueprint for
the Resettlement Framework Proposal.

A focus on securitisation and migration control influenced the ongoing
harmonisation of resettlement at EU level with the Resettlement Frame-
work Proposal of 2016 at its core. The adoption of a ‘Resettlement Regu-
lation’ at EU level, as foreseen by the proposal, would lift resettlement
from policy to legal level in the EU.%4° To support Member States in the im-
plementation, financial support shall be implemented in accordance with
the AMIF Regulation.®*! The implementation is to be monitored by the
European Commission and the European Asylum Support Office (EASO).
Thus, the Resettlement Framework Proposal of 2016 points the way, stating
in its Article 3: ‘A Union Resettlement Framework is hereby established. It
lays down rules on the resettlement of third-country nationals and stateless
persons to the territory of the Member States 642

As will be analysed in the following discussion, the original suggestions
put forward by the Resettlement Framework Proposal of 2016 distorted
the traditional UNHCR approach to resettlement in many ways. In the on-
going negotiations, some of the proposals were mitigated based on several
amendments suggested by the European Parliament, arguing that resettle-
ment should be conducted ‘in conformity with the existing international

638 See European Commission Recommendation of 11 January 2016 for a voluntary
humanitarian admission scheme with Turkey, Brussels, 11.1.2016, C(2015)9490 Final
(hereafter VHAS Recommendation’).

639 The ‘one-to-one’ scheme is not reflected in the actual numbers of individuals admit-
ted and returned under this scheme; see further Part 3 Chapter 13.4.1.1.

640 With a view to these developments Ziebritzki speaks of an ‘emerging EU resettle-
ment law’, see Catharina Ziebritzki, ‘Chapter 9: The Objective of Resettlement in
an EU Constitutional Perspective’ in Marie-Claire Foblets and Luc Leboeuf (eds),
Humanitarian Admission to Europe: The Law Between Promises and Constraints
(2020) 285, at 298 ff.

641 See Draft Art.13 of the regulation on a ‘Union Resettlement and Humanitarian
Admission Framework’, supra note 604.

642 European Commission, ‘Resettlement Framework Proposal’, supra note 604.
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resettlement architecture’.%43 The suggested amendments pick up on some
of the proposal’s most critical points, particularly the grounds for exclusion
foreseen in Art.6(d) and (f) of the Resettlement Framework Proposal.
In contrast to the last draft of a “‘Union Resettlement and Humanitarian
Admission Framework’ of February 2024, the Commission proposal of
2016 was paradigmatic for a security-oriented approach to resettlement in
the EU. Against the backdrop of the political negotiations at EU level, the
following assessment will therefore address the original proposals of 2016 as
conceptual counterpart to traditional UNHCR resettlement.

12.3 Access through resettlement

This section outlines the regulation of access through resettlement with a
view to potential beneficiaries (‘who’, 12.3.1), the procedure (‘how’, 12.3.2)
and the content of protection - that is, the status granted upon arrival
(‘what’, 12.3.3). The section will draw on both the ‘traditional’ definition of
resettlement set out by UNHCR and contrast this concept of resettlement
with the concept provided by the 2016 Resettlement Framework Proposal
at EU level. The findings will serve as basis for the subsequent analysis
and assessment of resettlement in the light of the responsibility framework
(12.4).

12.3.1 “Who': ‘resettled refugees’

UNHCR addresses beneficiaries of resettlement as ‘resettled refugees’.64* To
be resettled under a UNHCR procedure, individuals must not only be Con-
vention or so called ‘mandate refugees’,**> but also meet further eligibility
criteria, mainly drawing on ‘vulnerability’ (including persons with medical,
legal or physical protection needs, children and adolescents, elderly people,
women-at risk, survivors of violence). There also has to be a lack of local

643 See Draft European Parliament Legislative Resolution on the proposal for a Regu-
lation of the European Parliament and of the Council establishing a Union Resettle-
ment Framework and amending Regulation (EU) No. 516/2014 of the European
Parliament and the Council (Com(2016)0468 — C8-0325/2016 - 2016/0225(COD)),
Amendment 12.

644 UNHCR, Resettlement Handbook, supra note 52, at 4.

645 On the definition see UNHCR, Handbook and Guidelines on Procedures and Crite-
ria for Determining Refugee Status (2011), HCR/1P/4/enG/Rev. 3, 7, para. 16.
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integration prospects or options of family reunification to a specific State.
In view of the voluntary nature of resettlement, these requirements are not
mandatory. In addition to or instead of the eligibility criteria set out by
UNHCR, States can therefore apply their own admission criteria.

In its Article 5 the EU Resettlement Framework Proposal of 2016 sets out

the following eligibility criteria for resettlement of third-country nationals
or stateless persons:

who are eligible for international protection (that is refugee or subsidiary
protection), see Art. 5(a)(i) and (ii);

who are vulnerable, see Art.5(b)(i): women and girls at risk; children
and adolescents at risk, including unaccompanied children; survivors of
violence and/or torture, including on the basis of gender; persons with
legal and/or physical protection needs; persons with medical needs or
disabilities; or persons with socio-economic vulnerability;

who are family members of third-country nationals or stateless persons
or Union citizens legally residing in a Member State, see Art. 5(b)(ii);
who do not fall within the scope of Article 1D of the 1951 Geneva Con-
vention, relating to protection or assistance from organs or agencies of
the United Nations other than the UNHCR, see Art. 5(c);

who have not been recognised by the competent authorities of the coun-
try in which they are present or have taken up residence as having
the rights and obligations which are attached to the possession of the
nationality of that country, or rights and obligations equivalent to those:
see Art. 5(d).

Furthermore, the ‘ordinary procedure’ set out in Art. 10 of the Resettlement
Framework Proposal of 2016 foresees that Member States may inter alia
prioritise third-country nationals or stateless persons with:

‘family links’ to a Member State;

‘social or cultural links’, or any link which can ‘facilitate integration’,
however, ‘provided that this is without discrimination based on any
ground’;

‘particular protection needs or vulnerabilities’.
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The Explanatory Memorandum to the 2016 proposal stressed that this
proposal expands the scope of traditional resettlement to IDPs as well as
‘persons with socio-economic vulnerability and those with family links’.646

Several of these aspects are equally considered by UNHCR, albeit not
when identifying the individual eligible for resettlement but, ins