Chapter 2 - Case Studies

At the core of this project lies the assumption of a disconnect between the
international law on reparation and transitional justice practice. This discon-
nect is not due to states’ unwillingness to repair survivors - although the
frequent lack of political will does not exactly aid the cause. The international
law on reparation is built to respond to individual, not systematic, violations.
It, therefore, cannot accommodate the unique challenges the transitional
justice situation brings with it.

With the preceding chapter clarifying that disconnect’s legal side, its
practical side now warrants closer attention. Three in-depth case studies of
six transitional justice reparation programs will demonstrate that transitional
justice practice deviates in significant ways from international legal standards.
It will be shown that these deviations are reasonable responses to the
challenges of the transitional justice situation. The identified differences will
— together with theoretical considerations laid out in chapter three - serve
as guide rails for this project’s central endeavor: Bridging the disconnect
between law and practice by adapting the international law on reparation to
the transitional justice context.

A. Introduction
I. Case Selection

The cases surveyed are Sierra Leone’s reparation program operating since
2008 in response to the country’s internal armed conflict (B.), Colombia’s
efforts, starting in 2011, to repair survivors of its internal armed conflict (C.)
and the reparation programs created under the auspices of the ICC in the
Lubanga, Katanga, Al Mahdi and Ntaganda cases in the Democratic Republic
of the Congo (DRC) and Mali (D.). All surveyed programs are transitional
justice reparation programs. To recall, this study defines transitional justice
as a state’s attempt to address a legacy of systematic human rights violations,
which aims to transform society towards a strengthened respect for human
rights and generalized trust. The latter is defined as the expectation that
other members of society and state institutions adhere to and support human
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rights. A transitional justice situation is consequently defined as a situation
in the aftermath of systematic human rights violations, which calls for
measures to enhance respect for human rights and generalized trust.2® The
reparation programs this chapter examines all respond to systematic human
rights violations and aim at societal transformation.”” While not all of them
conceptualize this transformation as enhanced respect for human rights and
generalized trust, their broader transformational aims come close enough. As
will be further explained in chapter three, this study’s definition of transitional
justice is vague and only one of several possible conceptualizations of
transitional justice. Some deviations in the aims pursued hence do not let
reparation programs fall outside the definition.

The reparation programs were selected according to the logic of maximum
variety sampling.?8 They represent opposite ends of important geographical,
institutional, political, legal, economic, and other factors. This choice mitig-
ates the risks associated with drawing comparative conclusions from a small
sample. Of course, there can be too much variety in case studies, making them
not comparable. Readers might think that that is precisely the case with the
author’s counterintuitive choice to conduct a case study on reparation at the
ICC. ICC reparation programs are not state-run; they are not based on state
responsibility and are primarily subject to the RS, not the human right to
reparation. They hence differ from the reparation programs of Sierra Leone
and Colombia and the topic of this study.?>® Exactly those differences make
the ICC reparation programs perfect objects of study. They are transitional
justice reparation programs. By definition, the ICC deals with systematic hu-
man rights abuses — the main feature of transitional justice situations.?® ICC
reparation programs pursue goals often attributed to transitional justice, like

256 See above, Introduction and below, ch. 3, A. Note that this study uses the terms “trans-
itional justice situation”, “transitional situation”, “transitional justice environment”,
“transitional justice context”, “transitional context”, and “transitional society” inter-
changeably.

257 For this study’s definition of transitional justice see above, Introduction, C. and for
further detail below, ch. 3.

258 See above, Introduction, D. and Patton, Qualitative Research and Evaluation Meth-
ods, 283.

259 See above, Introduction, B.

260 See above, Introduction, C. and for further detail below, ch. 3, A.L. See also ICC, The
Prosecutor v. Thomas Lubanga Dyilo, Judgment on the Appeals Against Trial Chamber
IT’s ‘Decision Setting the Size of the Reparations Award for Which Thomas Lubanga
Dyilo is Liable - Separate Opinion of Judge Luz del Carmen Ibdfiez Carranza,
ICC-01/04-01/06-3466-AnxII (AC), 2019, para 42 ff.
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A. Introduction

societal transformation and reconciliation.?®! No wonder that ICC reparation
orders and implementation plans rely on and draw inspiration from trans-
itional justice considerations.?®? Conversely, the ICC is often perceived to
play a part in transitional justice efforts.?6®> The similarities extend to the legal
basis of the programs. While the formal basis for reparation at the ICC is
Art. 75 RS, the human right to reparation is of crucial relevance. Protecting
human rights is a fundamental value of international criminal law.264
Art. 21(3) RS obliges the ICC to consider human rights in the interpretation
ofthe RS. Accordingly, the reparation orders and implementation plans make
frequent reference to human rights jurisprudence and cite the right to
reparation as inspiration.2%> As the right to reparation, the guiding principle

261 ICC, The Prosecutor v. Germain Katanga, Order for Reparations Pursuant to Article 75
of the Statute, ICC-01/04-01/07-3728 (TC II), 2017, para 268, 289, 317; ICC, Al Mahdi
Reparations Order, ICC-01/12-01/15-236, para 28, 140; ICC, Lubanga Reparations De-
cision, ICC-01/04-01/06-2904, para 192 f,, 222, 236. For details on these goals in trans-
itional justice see below, ch. 3, A.I, B.

262 ICC, Lubanga Reparations Decision, ICC-01/04-01/06-2904, para 185, fn. 376; ICC,
Case of the Prosecutor v. Thomas Lubanga Dyilo, Judgment on the Appeals Against
the “Decision Establishing Principles and Procedures to be Applied to Reparations”,
ICC-01/04-01/06-3129 (AC), 2015, para 196; ICC, Katanga Reparations Order,
ICC-01/04-01/07-3728, para 48, 57, 61, 284.

263 UN Secretary General, Guidance Note of the Secretary-General on the United Nations
Approach to Transitional Justice, 2010, 8; CEU, Council Conclusions on EU’s Support
to Transitional Justice, 13576/15 Annex, 2015, para 6; ICC, The Role of the ICC in the
Transitional Justice Process in Colombia - Speech by James Stewart, Deputy Prosecutor
of the International Criminal Court, 2018, para 44 ff.; Gallen, The International Crim-
inal Court - In the Interests of Transitional Justice?, in: Lawther et al. (eds.), Research
Handbook on Transitional Justice, 2017, 305, 314 ff.

264 Kress, International Criminal Law, in: Wolfrum (ed.), Max Planck Encyclopedia of
Public International Law, Online Edition 2009, para 10.

265 Consider for example, ICC, Katanga Reparations Order, ICC-01/04-01/07-3728, para
57,1271, 2301, 283; ICC, Al Mahdi Reparations Order, ICC-01/12-01/15-236, fn. 134;
ICC, Lubanga Reparations Decision, ICC-01/04-01/06-2904, para 185 f,, 229, fn. 434.
The Appeals Chamber (AC) in the Lubanga Case was more sceptical in this regard,
ICC, Lubanga Reparations Order (Appeals Decision), 1CC-01/04-01/06-3129 para
127 £, 154. However, it remains that the subsequent court practice gave great weight to
human rights jurisprudence. See generally, ICC, The Prosecutor v. Thomas Lubanga
Dyilo, Judgment on the Appeals Against Trial Chamber II's ‘Decision Setting the Size of
the Reparations Award for Which Thomas Lubanga Dyilo is Liable - Separate Opinion
of Judge Luz del Carmen Ibdfiez Carranza, ICC-01/04-01/06-3466-AnxII (AC), 2019,
para 49 ff.
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for reparation at the ICC is that of full reparation.?°® Obviously, the analysis
ofthe ICCreparation programs must and will account for relevant differences
to the other case studies.?%” But since ICC reparation programs are trans-
itional justice reparation programs and share a similar normative basis with
state-run programs, they can, in principle, be compared with the reparation
efforts of Sierra Leone and Colombia. Doing so allows assessing transitional
justice reparation programs in a wholly different legal and institutional con-
text. This is crucial for identifying strategies commonly employed to over-
come the unique challenges of the transitional justice situation. If the ICC
uses similar strategies as Sierra Leone and Colombia, it can be assumed that
this choice is based on nothing but these challenges — one of the few features
ICC reparation programs have in common with their counterparts in Sierra
Leone and Colombia. This last case study, therefore, serves a control pur-
pose.

To further corroborate the assumption that common strategies respond to
unique challenges in transitional justice, the chapter will conclude with some
reasoned speculation that ties back the differences identified to features of the
transitional justice situation (E.). A more cursory analysis of a wider variety
of state practice in chapter four will complement the in-depth studies and
support the final normative framework.

The case studies on Sierra Leone and Colombia are based mainly on
research stays in the second half of 2018. The study on the ICC was concluded
in the second half of 2019. While later developments are included up until
October 2022, they could not be treated in the same depth.

II. Methodological Reflections

The studies detail the benefits offered, the process by which survivors receive
reparation, and the challenges and criticism each program faces. They will
concentrate on the reparation programs, mostly ignoring connections to
other transitional justice mechanisms and their reparative dimensions. The
case studies are based on research in Sierra Leone and Colombia in 2018. A
stay at the ICC in 2019 and 2020 informed the third case study, although the

266 1CC, Case of the Prosecutor v. Thomas Lubanga Dyilo, Judgment on the Appeals Against
Trial Chamber IT’s ‘Decision Setting the Size of the Reparations Award for Which Thomas
Lubanga Dyilo is Liable’, ICC-01/04-01/06-3466-Red (AC), 2019, para 36.

267 For details on that see below, D.I.
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findings do not rely in the same manner on the research done in place. What s
commonly denoted as “field research™8 always comes with epistemological
and ethical problems. These problems cannot be entirely avoided or solved.
They can be somewhat mitigated by critically reflecting the research process
and the researcher’s place in it. Such reflexivity accounts for the finding’s
epistemological limits and their ethical implications.?®® Reflection does not
solve those challenges, but it can constructively deal with them.?”

The author conducted interviews in Sierra Leone from June until August
2018 and in Colombia from September until November 2018. Further inter-
views were conducted in Germany in preparation. The studies cite interviews
with a dozen individuals. Interviews with several other individuals informed
the author’s research, both consciously and unconsciously, but are not relied
upon directly. The interviewees were government officials working for the
respective reparation programs, survivors, or civil society representatives.
They were semi-structured and - mostly upon request of the interviewees -
notrecorded. For the most part, they are hence cited based on notes the author
made during the interview.

Every research conducted in the Global South “carries legal and ethical
concerns every step of the way.”?’! Research, theories, and methodologies
have always been implicated in and furthered imperialism and colonialism
— international law being no exception.”’? Researchers often engage in

268 The term “field” is problematic in itself, as it often denotes any place outside the
Global North, evokes images of otherness and exoticism, and is often problematically
embedded in mechanisms for career advancement. The term is for the most part
avoided here. If it is used, it denotes any place in which the studied object, in this case
reparation programs, unfolds. It thus includes the ICC. On this use of the term see
Nouwen, As You Set Out for Ithaka - Practical, Epistemological, Ethical, and Existential
Questions About Socio-Legal Empirical Research in Conflict, 2014 Leiden J. Intl. L. 27(1),
227, 257.

269 Nouwen, As You Set Out for Ithaka, 233 ff.; Sultana, Reflexivity, Positionality and Par-
ticipatory Ethics - Negotiating Fieldwork Dilemmas in International Research, 2007
ACME 6(3), 374, 375 ft.

270 Nouwen, As You Set Out for Ithaka, 250 ff. This is not to “reflect away” the fact that
this type of research remains problematic, 257 f.

271 Johanetal, Navigating the Terrain of Methods and Ethics in Conflict Research, in: Johan
etal. (eds.), Researching Violence in Africa - Ethical and Methodological Challenges, 2011,
1,2.

272 Said, Orientalism, 31 ff.; Smith, Decolonizing Methodologies - Research and Indigenous
Peoples, 1999, 37 ft,, 43 ff,, 80 ff.; Mutua/Anghie, What Is TWAIL?, 2000 Proceedings of
the ASIL Annual Meeting 94, 33 f. For international law in general see Anghie, Impe-
rialism, Sovereignty and the Making of International Law, 2005. For human rights law
specifically see Badaru, Examining the Utility of Third World Approaches to Interna-
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parasitic research, advancing their career on the back of the societies from
which they take information without reciprocating.?’® These concerns are
especially salient for a researcher from a former colonial power, whose
response to this past is beyond shameful.?’# During field research in Sierra
Leone and Colombia, the author experienced various instances in which
these concerns materialized. Especially in Sierra Leone, he had access to
high-level government officials, which probably would not have answered
to inquiries of non-Western researchers. Several situations materialized
in the messiness of intercultural interactions, in which the author cannot
guarantee to have behaved appropriately. The author turned the research into
several publications and presentations, from which the interviewees did not
benefit directly.

While the discipline of law is relatively new to these concerns, other
disciplines, especially anthropology, went to great lengths to grapple with
these “conundrums that have haunted the discipline from its inception.””
Still, they did not come up with clear-cut ways to deal with them. It is not a
solution to refrain from research in place altogether. Bringing in an outsider
perspective can result in a different course of the research, local researchers
would not necessarily embark on. It can yield results, which otherwise would
not have come about. Being an outsider can also give independence local
researchers might not have.?’¢ Of course, these benefits accrue regardless

tional Law for International Human Rights Law, 2008 Intl. Com. L. Rev. 10(4), 379,
383 ff.; Mutua, Human Rights.

273 Ross, Impact on Research of Security-Seeking Behaviour, in: Sriram et al. (eds.), Sur-
viving Field Research - Working in Violent and Difficult Situations, 2009, 177, 183 f.

274 Boehme, Reactive Remembrance - The Political Struggle Over Apologies and Reparations
Between Germany and Namibia for the Herero Genocide, 2020 J. Hum. Rts. 19(1), 1;
Terkessidis, Wessen Erinnerung Zihlt? Koloniale Vergangenheit und Rassismus Heute,
2019; Grill, Wir Herrenmenschen - Unser Rassistisches Erbe: Eine Reise in die Deutsche
Kolonialgeschichte, 2019.

275 Sharon, Uncertain Ethics - Researching Civil War In Sudan, in: Johan et al. (eds.),
Researching Violence in Africa - Ethical and Methodological Challenges, 2011, 79, 80.

276 Ukoha, Hidden Agendas In Conflict Research - Informants’ Interests And Research Ob-
jectivity In The Niger Delta, in: Johan etal. (eds.), Researching Violence in Africa - Ethical
and Methodological Challenges, 2011, 137, 144 ff.; Baines, Gender Research in Violently
Divided Societies - Methods and Ethics of “International” Researchers in Rwanda, in:
Porter (ed.), Researching Conflict in Africa - Insights and Experiences, 2005, 140, 147;
Smith, Decolonizing Methodologies,10. On the influence of being an insider or outsider,
and the many grey areas between the two extremes, Jones et al., Producing Knowledge
on and for Transitional Justice - Reflections on a Collaborative Research Project, in:
Jones/Liihe (eds.), Knowledge for Peace - Transitional Justice and the Politics of Knowl-
edge in Theory and Practice, 2021, 49, 57 ff. Rohlin argues that “opening a community
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of the researcher’s origin and the society they research. It not only applies
to researchers from the Global North researching in the Global South. It
is high time that the Global North benefits from and actively seeks other
perspectives on its transitional processes.?’”” While complete abstention from
research in the Global South is not the solution, the concerns evince a divide
in transitional justice and international law more generally.?’8

The author had and has no satisfying solution to avoid all these ethical
pitfalls during his research. All he can offer is some critical reflection. On
the issue of parasitic research, the author tried to reciprocate in some ways,
albeit much less than warranted for the time and effort interviewees spend
for him. Interviewees often asked the author to “tell their story”, which the
present chapter does to an extent. However, telling someone else’s story after
a 30- to 60-minute interview is less than ideal. It can only be the author’s

to wider participation as well as to outside criticism increases the likelihood that some
default assumptions are challenged in appropriate ways. The more diversity there is
in a scientific community, the more likely it is that its default assumptions are chal-
lenged, and consequently either defended, modified, or abandoned”, Rohlin, The Bias
Paradox in Feminist Standpoint Epistemology, 2006 Episteme 3(1-2), 125, 135. More
generally, standpoint theory provided great insights on the connection between know-
ledge generation and “experiences, social practices, social values and the ways in which
perception and knowledge production are socially organized”, Stoetzler/Yuval-Davis,
Standpoint Theory, Situated Knowledge and the Situation Imagination, 2002 Feminist
Theory 3(3), 315, 316. For an overview see Intemann, 25 Years of Feminist Empiricism
and Standpoint Theory — Where are we now?,2010 Hypatia 25(4), 778, 783 ff. Specifically
for the field of peace studies, closely related to transitional justice, Halistoprak, Knowl-
edge Production and its Politicization Within International Relations and Peace Studies,
in: Jones/Lithe (eds.), Knowledge for Peace - Transitional Justice and the Politics of
Knowledge in Theory and Practice, 2021, 21, 24 ff. Of course, this is not to suggest that
the perspective of a male researcher from the Global North is desperately needed. To
the contrary, Haraway showed that it is the hegemonic perspective of science and that
rather there is a danger of “romanticizing and/or appropriating the vision of the less
powerful while claiming to see from their position”, Haraway, Situated Knowledges —
The Science Question in Feminism and the Privilege of Partial Perspective,1988 Feminist
Studies 14(3), 575, 575 ff., 584. This paragraph hopes to evade that risk by reflecting
on the author’s own standpoint. On that process again see Intemann, 25 Years of
Feminist Empiricism and Standpoint Theory, 785.

277 Only then can what Haraway called “shared conversations in epistemology” be
realized, Haraway, Situated Knowledges, 584, which are “approximating the truth
as part of a dialogical relationship among subjects who are differentially situated”,
Stoetzler/Yuval-Davis, Standpoint Theory, 315. Of course, opening the scientific
community, as demanded by the authors cited in this and the preceding footnote is
much more urgent in this direction than in the direction the author represents.

278 On that see also below, Conclusion, E.
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interpretation of the story, much rather than the interview partner’s version
of it.?” For these reasons, the author tried to take a middle ground. He
does not quote from the interviews conducted to not misrepresent someone
else’s story and guard against dramatizing it. At the same time, he does
not anonymize the interview partners, honoring their explicit requests not
to do so. On the North-South-divide, which the author’s mere presence
in Sierra Leone and Colombia evinced, perspective is critical: The author
considered it necessary to research in the Global South because states of the
Global South implement the most wide-ranging and innovative reparation
programs worldwide. The Global North either refrains from creating such
programs altogether or conceived its programs long ago, never updating them
to accommodate new developments in law and practice. By no means is that
an outcome of the impeccable morality and legality of the Global North’s
recent international conduct. Itis rather a striking testament to inequalities in
international relations.?8? The author sincerely hopes that his research does
notreproduce such inequalities to a more considerable degree than necessary.
Instead, he hopes that the present case studies can modestly contribute to a
genuine interest in transitional justice innovations in the countries studied.
There is great potential to learn from Sierra Leone and Colombia’s reparation
efforts and private initiatives created around them.?8!

Luckily, the epistemological problems encountered during research in
Sierra Leone and Colombia can be dealt with more satisfactorily than the eth-
ical ones. In Sierra Leone and Colombia, the author was an outsider with little
previous knowledge of the cultural, political, historical, and further context.
While that can play out as an advantage and disadvantage simultaneously, it
will have affected the way information was gathered and interpreted.?8? That
both research stays were singular, short-term, and restricted to the respective
states’ capitals and their surrounding area will have exacerbated the outsider

279 Clark, Fieldwork and its Ethical Challenges - Reflections from Research in Bosnia, 2012
Hum. Rts. Q. 34(3), 823, 836 {.; Zahar, Fieldwork, Objectivity, and the Academic Enter-
prise, in: Sriram et al. (eds.), Surviving Field Research - Working in Violent and Difficult
Situations, 2009, 191, 206.

280 See also below, Conclusion, E.

281 Especially the amazing work of the Sierra Leonean NGO Fambul Tok (www.famb
ultok.org) and the Colombian artist Juan Manuel Echavarria (www.jmechavarria.
com) warrants mentioning as impressive examples of grassroots transitional justice
activism. See further below, Conclusion, F.

282 Ukoha, Hidden Agendas in Conflict Research, 144 ff.; Baines, Gender Research in Vio-
lently Divided Societies, 147; Smith, Decolonizing Methodologies, 10.
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phenomenon.?® Furthermore, the author had little experience in interview
techniques when embarking on the research.

Due to a dearth of written information, the Sierra Leone study relies
chiefly on interviews conducted in Freetown and its surroundings. Some
information was impossible to verify through an independent second or even
third source. For completeness, such information is still included but marked
in the text and/or footnote. The interviews in Sierra Leone were scheduled
mainly through a snowball system, as is common in difficult research
environments.?®* The method carries the inherent danger of a selection bias in
the persons interviewed since professional or personal relationships connect
the interviewees.?8> Survivor organizations organized most interviews with
survivors. Those gatekeepers, as well as interviewees, probably took the
research project as an opportunity to advance their agenda.?8¢ Survivors and
representatives of survivor organizations likely saw the research project as an
opportunity to voice their demands for more reparation and draw attention
to their present situation. Given that Sierra Leone’s reparation program was
supposed to end soon after the research stay, government officials interviewed
probably saw the research project as an opportunity to work on the program’s
legacy. Survivors often spoke Krio, for which the author required translation.
While a trusted translator was available for some interviews, a survivor
organization’s representative translated others. During some interviews, that
representative started asking questions himself, taking increasing control of
the interview.?8” His neutrality at that point is doubtful, to say the least. While
the author tried his best, he cannot guarantee that he fully accounted for
these challenges.288

283 On the problem of restricted geographical reach see Zahar, Fieldwork, Objectivity, and
the Academic Enterprise, 194.

284 Cohen/Arieli, Field Research in Conflict Environments - Methodological Challenges and
Snowball Sampling, 2011 J. Peace Research 48(4), 423, 426 f.

285 Cohen/Arieli, Field Research in Conflict Environments, 428 .

286 It would be problematic to assume otherwise, thereby denying agency to the inter-
viewees. On the challenge see Russell, Interviewing Vulnerable Old People - Ethical and
Methodological Implications of Imagining our Subjects, 1999 J. Aging Stud. 13(4), 403,
408 ft.; Ukoha, Hidden Agendas in Conflict Research, 137f., 146 f,, 151f. On the gate-
keeper problem see 149 f.; Zahar, Fieldwork, Objectivity, and the Academic Enterprise,
206.

287 These interviews are not cited in the study. Since they did inform the author’s further
research, consciously and unconsciously, the challenge is still mentioned.

288 On challenges to objectivity in general Clark, Fieldwork and its Ethical Challenges,
826 ff.
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The case studies of Colombia and the ICC suffer from similar prob-
lems - snowball sampling of interviewees, cultural gaps, and interviewees’
agendas — with the difference that the author did not require translation.
Both studies rely mainly on written sources and use interviews only sparingly
to complement them. The challenges encountered will therefore distort the
studies less, and the reader will be in a much better position to ascertain
their reliability.

Acknowledging these ethical and epistemological challenges, the author
abstained, for the most part, from evaluating the reparation programs. He
also refrains from speculation about causes or consequences of the conflicts
preceding the reparation programs or the programs themselves. There are
exceptions at points at which the author felt that not drawing the readers’
attention to specific issues would be mistaking neutrality for complicity. The
author cannot guarantee that he made the right call and hopes for readers’
leniency in that regard.

For the abovementioned reasons, none of the case studies should be taken
as a complete history, neither of the reparation programs nor their context.
The accounts of the history of the conflicts only contain the minimum
information necessary to understand the reparation programs’ background.
In the case of Sierra Leone and the ICC, they rely mainly on the sources that
also provided the basis for the reparation programs, namely the final report
of the SLTRC and the judgments, respectively. The resulting histories are
deliberately devoid of any attempts at explaining their root causes.?® To make
along story short, the reader should be mindful that the following case studies
present a mere snapshot out of a highly imperfect angle.?°

B. Sierra Leone
After a decade-long civil war, Sierra Leone had to cater to numerous severely

harmed survivors. Years after the end of the conflict, it started a reparation
program that faced many hurdles. The following section will first recount

289 Suchaselection and history writing is again not neutral and has often been intertwined
with imperialism and colonialism. For that see Smith, Decolonizing Methodologies,
29 ff. For the example of the Rwandan Genocide see, Andrews, The New Age of Empire
- How Racism and Colonialism Still Rule the World, 2021, 49 ff. The author’s socializ-
ation in the Global North alone makes it likely that the bits of history recalled in this
chapter represent a colonial angle. The author hopes to have kept that at a minimum.
290 Johan et al., Navigating the Terrain, 8.
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the history of Sierra Leone’s conflict (I.) and the harms it caused (II.), before
placing Sierra Leone’s reparation efforts within its transitional justice process
(II1.) and analyzing them (IV.)

I. The History of Sierra Leone’s Internal Conflict

Sierra Leone gained independence from British colonial rule in 1961. Colonial
occupation left it with significant economic and ideological rifts between the
peninsula on which its capital Freetown lies and the rest of the country. It
destabilized traditional authorities and laid the ground for poor gov-
ernance.?’! After independence, Sierra Leone became more and more auto-
cratic, culminating in a change of constitution in 1978, which established a
one-party rule under the All People’s Congress (APC).?°2 Rampant misman-
agement and corruption led to growing frustration and social tensions in the
1970s. When student protests erupted in 1977 at Freetown’s Fourah Bay Col-
lege, the government responded violently and forced some protesters into
exile. In Libya, some of them were trained to be insurgents.??> Two critical
figures met in such a training camp: Foday Sankoh, later leader of the insur-
gency and Charles Taylor, later president of Liberia. When Taylor began his
attempt to overthrow Liberia’s government, Sankoh supported him. Since
international troops used Sierra Leone as an airbase to fight Taylor’s National
Patriotic Front of Liberia (NPFL), Taylor wanted to ensue chaos in the neigh-
boring country. He allowed Sankoh to recruit from Sierra Leonean captives
of the NPFL and pushed him to start an insurgency in Sierra Leone.?%*
Sankoh’s newly formed Revolutionary United Front (RUF) launched its first
attack on the border town of Bomaru on 23 March 1991, marking the official
start of the conflict. It received massive support from the NPFL - some es-
timate that over 80 % of the RUF’s initial fighting force relied on Taylor’s
fighters.?®> The attack formed part of a two-front incursion, which caught the
Sierra Leone Army (SLA) by surprise. Being ill-equipped and badly trained,

291 SLTRC, Witness to Truth, vol. 3a, 5ff. The account of the history of Sierra Leone’s
internal conflict follows in large part the final report of the SLTRC, because the report
also served as the basis for Sierra Leone’s reparation program.

292 Cook, Conflict Dynamics - Civil Wars, Armed Actors, and Their Tactics, 2017, 36, 39.

293 SLTRC, Witness to Truth, vol. 3a, 91ff.

294 Keen, Conflict and Collusion in Sierra Leone, 2005, 37; Fuchs-Kaminski, Der Beitrag des
Sondergerichtshof fiir Sierra Leone zum Vilkerstrafrecht, 2015, 42.

295 SLTRC, Witness to Truth, vol. 3a, 120.
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the SLA had little to challenge the RUF. Additionally, Sierra Leone’s govern-
ment failed to take the threat seriously at first.2°¢ Frustrated by the slow course
ofaction, a group of young militaries around Captain Valentin Strasser staged
a coup d’etat on 29 April 1992. They tripled the number of recruits in the SLA.
The recruits had an even lower level of training, and many persons of dubious
background enlisted. As a result, the SLA became more violent towards ci-
vilians.??” Still, the measures brought the RUF to the brink of defeat in 1993.
In response, the RUF changed its approach to a guerilla tactic, allowing it to
regain strength.?%® In this dangerous situation, a new actor came to the fore:
The Civil Defence Forces (CDF). Rather than a homogenous fighting force,
communities founded local civil defense groups for their protection. The
largest and most infamous one, the Kamajor Society, developed out of a
hunter society. Their increasing resistance against the RUF became a signi-
ficant factor in the war.?” In 1996 Brigadier General Julius Maada Bio over-
threw Strasser’s government. He quickly held democratic elections, which
gave the presidency to Ahmad Tejan Kabbah of the Sierra Leone People’s
Party (SLPP). Kabbah did not hold on to power for long, though. Yet another
coup d’etat forced him into exile on 25 May 1997 and brought Johnny Paul
Koroma and the Armed Forces Revolutionary Council (AFRC) into power.
The AFRC invited the RUF to join a national unity government - a call the
rebels answered willingly.3° Meanwhile, Kabbah’s government in exile in
Guinea mobilized international support. In early 1998, troops of the Monit-
oring Group of the Economic Community of West African States (ECOWAS)
ousted the AFRC and the RUF from Freetown with the help of CDF, enabling
Kabbah’s triumphant return on 10 March.?®! The triumph did not last. In
January 1999, marking the beginning of the war’s final, devastating act, the
RUF and AFRC launched an attack on Freetown. For two weeks, they occu-
pied large parts of the capital and wreaked havoc.30? After being driven out,

296 Hazen, What Rebels Want - Resources and Supply Networks in Wartime, 2013, 76 £.

297 Keen, Conflict and Collusion in Sierra Leone, 97 ff.

298 Peters, War and the Crisis of Youth in Sierra Leone, 2011, 66 f.; Cook, Conflict Dynam-
ics, 42.

299 Hoffman, The Meaning of a Militia - Understanding the Civil Defence Forces of Sierra
Leone, 2007 Afr. Aff. 106(425), 639, 641 ff.

300 Cook, Conflict Dynamics, 43 f.; Fuchs-Kaminski, Der Beitrag des Sondergerichtshofs
fiir Sierra Leone zum Vélkerstrafrecht, 44 ff.

301 SLTRC, Witness to Truth, vol. 3a, 248 ff., 288 ff.

302 UNSC, Fifth Report of the Secretary-General on the United Nations Observer Mission
in Sierra Leone, $/1999/237, 1999, para 20 ff.
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national and international pressure for a peaceful solution prompted the
government and the RUF to conclude a peace agreement in Togo's capital
Lomé four months later. Both sides continuously violated its terms in the
months to come. The government did not abide by the agreed-upon power-
sharing system, and the RUF continued to attack UN peacekeepers and gov-
ernment troops. A series of hostage-takings of UN peacekeepers eventually
escalated the situation. A large peace rally gathered in Freetown, just outside
Foday Sankoh’s residence. After it turned violent, Sankoh fled the premises
and was captured several days later. Other members of the RUF were also
detained or killed, marking the end of its political arm. The still existing mil-
itary arm was defeated in the weeks to come, first by the SLA and, after the
remaining rebels fled to Guinea, by the Guinean army.3?3 The RUF and the
government agreed on a ceasefire on 10 November 2000, and the RUF suc-
cumbed to a process of disarmament, demobilization, and reintegration
(DDR) on 2 May 2001. After the process was finalized on 18 January 2002, all
parties met at Lungi Airport to ceremonially burn the weapons collected from
the RUF. This day marks the official end of ten years of devastating conflict.304

II. Human Rights Violations and Harms in the Conflict

Sierra Leone’s civil war is infamous for the brutality and the disregard
for civilian life and suffering all parties displayed. While the RUF was
responsible for most atrocities, all parties to the conflict committed numerous
violations of human rights and international humanitarian law. Obviously,
an exhaustive treatment of all violations committed in a complicated ten-year
war is impossible. Nevertheless, since reparation erases harm caused by
human rights violations, an initial, rough idea of the violations and harms the
conflict caused is vital for understanding Sierra Leone’s reparation program.
To facilitate such an understanding, the following account will provide a
panorama of typical violations suffered by the five survivor groups eligible for

303 Evans, The Right to Reparation in International Law for Victims of Armed Conflict,
166 ff.; SLTRC, Witness to Truth, vol. 3a, 348 ff., 356 ff., 405 ff., 457 ff. Guinea and Sierra
Leone worked together from the beginning to counter the insurgency. On that see
Fuchs-Kaminski, Der Beitrag des Sondergerichtshofs fiir Sierra Leone fiir das Vilker-
strafrecht, 42.

304 SLTRC, Witness to Truth, vol. 3a, 461 1.
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Sierra Leone’s reparation program - amputees, war-wounded, survivors of
sexualized violence, war widows, and children.303

From the outset, the RUF built its numerical strength upon forced con-
scription and abduction, primarily affecting many child survivors. Other fac-
tions did the same, albeit to alesser degree. Thus, alarge portion of the fighting
forces consisted of children. Some suggest that they made up 50 % of rebel
forces.3% Amputees evoked the most vivid pictures from the Sierra Leonean
conflict. Mostly the RUF cut off arms, legs, hands, fingers, ears, noses, and
sexual organs. During the “Operation Stop Election” in 1996, the RUF delib-
erately cut off persons” hands to either stop them from voting or punish them
for having voted.3?” Other prevalent violations suffered by the mentioned
survivor groups were torture, assault, arbitrary detention, looting, and prop-
erty destruction. Often, fighters burnt whole villages to the ground.’® The
conflict displaced approximately 2.6 million Sierra Leoneans.3%°

All these violations caused severe harm to survivors. It is even more
problematic to provide an account of typical harm than generalize the
violations committed. Harm is often highly subjective and contingent on
the circumstances of the individual survivor. Still, since reparation is harm-
centered, it is crucial to understand the kind of harm a reparation program
aims to mitigate. Therefore, a necessarily under-complex overview of typical
harms survivors suffered must be attempted at this point. Its broad brush
should not paint over the fact that every survivor experienced harm differently
and that survivors do not just passively endure harm. Instead, many find
remarkable, creative ways to deal with their plight and build resilience, which
would merit much more scholarly attention.

Most survivors suffered more than one violation. These violations often
created a complex web of intertwined harms on an individual, family, and
community level. Paired with the devastating macrosocial and economic

305 With that the chapter reproduces severe blindspots of transitional justice, which too
often focuses on violations of life and bodily integrity at the expense of economic,
social and cultural rights, see Carranza, Plunder and Pain - Should Transitional Justice
Engage With Corruption and Economic Crimes?,2008 Intl. ]. Transitional Just. 2(3), 310,
and below, Conclusion, E.

306 Mazurana/Carlson, From Combat to Community - Women and Girls of Sierra Leone,
2004, 3.

307 SLTRC, Witness to Truth, vol. 3a, 472 ff.

308 COHRE, Housing Rights in West Africa - Report of Four Fact-Finding Missions, 2004,
103; SLTRC, Witness to Truth, vol. 3a, 489 f.

309 UNDP, Evaluation of UNDP Assistance to Conflict-Affected Countries - Case Study
Sierra Leone, 2006, 4.
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effects of the war, many survivors were and still are caught in that web with
little chance to escape it.

A type of harm that spanned all categories of survivors and indeed the
country as a whole was the rupture in Sierra Leone’s social fabric. Apart from
the fact that many communities were physically torn apart by displacement
and destruction of their community spaces, the fighting factions ensured that
their actions had a lasting effect on community relations. Mostly the RUF
deliberately destroyed social ties and culture by strategically overstepping
cultural boundaries and social taboos. Often, they tortured, humiliated, and
killed figures of authority.3!? They strategically destroyed family bonds by
forcing persons to kill, mutilate or rape family members. When abductees
were forced to commit such acts, it kept them from returning to their original
community, even after the war ceded.3"" The fighting factions employed
sexualized violence as an especially effective tool to destroy social taboos,
and with them, community bonds: Rape in public, by several perpetrators, of
pregnant or lactating persons and forced incest were frequent and violated
deeply-rooted fundamental social norms.3'> After the war, the social fabric
in many communities was thus profoundly shattered. This harmed society,
added another layer to the harm survivors experienced, and took away
support networks that could have helped them cope with their experiences.

Amputees were the most visible survivors in Sierra Leone’s conflict. Many
probably died of their wounds either immediately or during the war. For
those who survived, amputation often caused further medical issues, such
as phantom pain and infections as well as severe psychological problems.
It often led to a dramatic reduction in earning capacity and accordingly
to impoverishment or a heightened if not complete dependence on others.
Such dependence further affected amputees’ psychological well-being. Some
amputees also reported that their communities stigmatized and discrimin-
ated against them.>® Sexualized violence created a multitude of complex,
intertwined harms. First, there were medical consequences, mostly in the
form of recto-vaginal and vesico-vaginal fistulas.># This condition is not only

310 SLTRC, Witness to Truth, vol. 3a, 509 ff.

311 SLTRC, Witness to Truth, vol. 3a, 498 ff.

312 HRW, “We’ll Kill You if You Cry” - Sexual Violence in the Sierra Leone Conflict, 2003,
35 ff.

313 Berghs, War and Embodied Memory - Becoming Disabled in Sierra Leone, 2012, 114f,,
132,140 ff.

314 Fistulas are tears in tissue, which in case of survivors of sexualized violence can occur
e.g. between the vagina and rectum (rectovaginal fistula) or between the vagina and
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painful but can lead to infertility and incontinence. Sexually Transmitted
Infections and Diseases (STIs / STDs), as well as HIV, were common
ailments in the survivor population, some of which also led to infertility.
Psychological consequences were manifold and severe, often amounting
to depression and Post-Traumatic Stress Disorder.’ In addition, many
survivors of sexualized violence faced severe social consequences. Survivors
were stigmatized and often ostracized by their partners, families, and com-
munities. Ingrained gender roles exacerbated the stigma if survivors became
infertile or had difficulties engaging in relationships. If armed forces had
abducted them, they were often perceived as part of the warring factions.
Many persons became pregnant after being raped and carried the child to
full term. “Rebel children” faced similar stigmatization and ostracism. The
combined social, psychological, and physical effects marginalized survivors
and thus diminished their opportunities in life.’® War widows not only
suffered the emotional and psychological pain that losing a spouse entails.
Their partner often was the primary breadwinner of the household. In that
case, war widows found themselves deprived of their livelihood.?"” Children
experienced many different forms of victimization. Often, they were abducted
and forced to fight. In that case, they witnessed traumatic events and had to
engage in traumatic action. They were abused and, in the aftermath, often
suffered severe psychological problems.3'® Forced drugging was rampant so
that many children developed severe drug addictions.>® Upon return to their
communities, they were met with suspicion, ostracism, and stigma. Often,
this prevented former child soldiers from returning to their community.32°

the bladder (vesicovaginal fistula), Noack-Lundberg, Impacts of Sexual Violence on
Women’s Sexual Health, in: Ussher et al. (eds.), Routledge International Handbook of
Women’s Sexual and Reproductive Health, 2019, 468, 470 f.; Onsrud et al., Sexual Vio-
lence-Related Fistulas in the Democratic Republic of Congo, 2008 Intl. J. Gynecology
Obstetrics 103(3), 265.

315 HRW, “We’ll Kill You if You Cry*, 50 ff.; SLTRC, Witness to Truth, vol. 3b, 207 ff.

316 Coulter, Bush Wives and Girl Soldiers - Women’s Lives Through War and Peace in Sierra
Leone, 2009, 132, 208 ff.; HRW, “We’ll Kill You if You Cry*, 52f; SLTRC, Witness to
Truth, vol. 3b, 197 ff.

317 SLTRC, Witness to Truth, vol. 2, 244.

318 Betancourt et al,, Sierra Leone’s Child Soldiers - War Exposures and Mental Health
Problems by Gender, 2011 J. Adolescent Health 49(1), 21, 21.

319 SLTRC, Witness to Truth, vol. 3a, 479 ff.

320 Denov, Coping With the Trauma of War - Former Child Soldiers in Post-Conflict Sierra
Leone, 2010 Intl. Soc. Work 53(6), 791, 798 f.; Denov, Child Soldiers in Sierra Leone -
Experiences, Implications and Strategies for Rehabilitation and Community Reintegra-
tion, 2005.
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Many children had their parents or one parentkilled and suffered the involved
psychological and social consequences. The breakdown of the education sys-
tem in large parts of the country kept many children from enjoying an edu-
cation.”! In sum, the experience of war fundamentally altered the trajectory
of many children’s life.

II1. Sierra Leone’s Transitional Justice Effort

To deal with this complex web of violations and harms, Sierra Leone’s trans-
itional justice process consisted of three main parts. The Sierra Leone Truth
and Reconciliation Commission (SLTRC) and the Special Court for Sierra
Leone (SCSL) were created right after the civil war.3?2 The SLTRC handed in
a comprehensive report on the conflict, its causes, and consequences in 2004,
after taking numerous testimonies from survivors, perpetrators, and other
stakeholders.??3 The SCSL conducted several notable trials, including against
Charles Taylor. Foday Sankoh’s trial could not commence since he died in
custody of natural causes.’?* The reparation program started its work in 2008,
complementing the efforts at truth and punishment.

IV. Sierra Leone’s Reparation Effort

The convoluted way reparation entered the Sierra Leone peace process
already cast a shadow on the state’s future handling of its responsibility
towards survivors. The Lomé Agreement did not contain an explicit obliga-
tion to repair the survivors of the conflict. It merely obliged Sierra Leone to
establish a rehabilitation program.3?> The SLTRC gave the decisive impetus

321 Denov, Coping With the Trauma of War, 799 f.

322 On the SLTRC see Hayner, Unspeakable Truths, 58 ff.; Dougherty, Searching for An-
swers - Sierra Leone’s Truth and Reconciliation Commission, 2004 Afr. Stud. Q. 8(1),
39. On both institutions and their relationship see Schabas, Conjoined Twins of Tran-
sitional Justice - The Sierra Leone Truth and Reconciliation Commission and the Special
Court,2004]. Intl. Crim. Just. 2(4),1082. On the SCSL see Fuchs-Kaminski, Der Beitrag
des Sondergerichtshofs fiir Sierra Leone zum Vélkerstrafrecht.

323 SLTRC, Witness to Truth.

324 Bassiouni, Introduction to International Criminal Law, 2nd Revised Edition 2013,
739 ff.

325 Art. XXIX Peace Agreement Between the Government of Sierra Leone and the
Revolutionary United Front (Lomé Peace Agreement).
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to Sierra Leone’s reparation program by dedicating an entire chapter of its
final report to reparation recommendations. In doing so, the Commission
stretched its mandate, which just vaguely tasked it to respond to survivors’
needs, restore their dignity, and foster healing and reconciliation.3?¢ With a
delay of eight months, Sierra Leone’s government reluctantly accepted the
SLTRC recommendations “in principle”, but conditioned their implement-
ation on the availability of resources and external support.>” More than 15
years later, few of the recommendations have been implemented.

1. The Recommendations of the Sierra Leone Truth and
Reconciliation Commission

a. Framework

The SLTRC held the state responsible for repairing all survivors, relying
on the state’s positive obligation to prevent human rights violations and
notions of equality, justice, and fairness.’?® While employing the broad
survivor definition of the Basic Principles, it restricted reparation to the
most vulnerable survivors: amputees, severely war-wounded, survivors of
sexualized violence, war widows, and children. Arguing that repairing every
survivor would be an impossible burden on the state, it limited reparation
for everyone else to symbolic measures.??” Reparation was supposed to
further reconciliation, the restoration of civic trust and solidarity. To achieve
that, reparation was to signal the government’s and society’s interest in
survivors and relationships of equality with them. Concretely, the SLTRC
wanted to restore survivors’ dignity by improving their quality of life and
facilitating their independence and reintegration into their communities.33°
Symbolic reparations were supposed to show respect for survivors, recognize

326 § 6 Truth and Reconciliation Commission Act 2000; Schabas, Reparation Pratices in
Sierra Leone and the Truth and Reconciliation Commission, in: de Feyter et al. (eds.),
Out of the Ashes — Reparation for Victims of Gross and Systematic Human Rights Vio-
lations, 289, 293.

327 Government of Sierra Leone, White Paper on the Truth and Reconciliation Report,
2005, 16.

328 SLTRC, Witness to Truth, vol. 2, 231f.

329 SLTRC, Witness to Truth,vol. 2,234, 242. The survivor definition of the Basic Principles
coincides with the one established above, ch. 1, B.

330 SLTRC, Witness to Truth, vol. 2, 236 f., 239 ff., 247.
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their harm, preserve the memory of what happened and show the shared
determination of society never to let these violations happen again.3!

The SLTRC departed from the international law on reparation by arguing
that there is no proportionate reparation for the crimes committed. Instead,
the Commission balanced survivors’ needs, the state’s capacities, and de-
velopment agenda. As a result, the Commission emphasized services and
symbolic measures over cash payments. This choice corresponded with
the needs and preferences survivors expressed before it. Services were also
deemed more sustainable as they enhanced the country’s infrastructure and
lessened social tensions because whole communities, not only survivors,
benefitted from them.33?

Three principles guided the SLTRC in designing its recommendations:
No harm, accessibility, and participation. The first mandated avoiding addi-
tional stigma and social divisions through reparation. The second justified
creating an administrative, not a court-based reparation program because
the latter would have heavily overburdened the judicial system. It also
warranted removing potential barriers for survivors during the registration
and disbursement process. The last principle tasked the SLTRC to allow for
the broad participation of survivors in all stages of the process.?3?

b. Reparation Recommendations

As mentioned above, the SLTRC recommended confining reparation to am-
putees, war-wounded, survivors of sexualized violence, children, and war
widows. Survivors were considered amputees if they lost upper or lower limbs.
All those who sustained other injuries were designated as war-wounded.
These survivors could only benefit from reparation if their injuries — either
singly or collectively — reduced their earning capacity by at least 50 %. The
reduction was to be determined either by a list appended to Sierra Leone’s
workers compensation act or - if the injury sustained was not listed - by a
medical professional. Survivors of sexualized violence were defined as any
person subject to acts such as rape, sexual slavery, mutilation of genitals or
breasts, and forced marriage. The 50 % reduction in earning capacity
threshold did not apply to them. The SLTRC determined that their reduction

331 SLTRC, Witness to Truth, vol. 2, 232, 234 f.
332 SLTRC, Witness to Truth, vol. 2, 232, 234 f., 244 ff.
333 SLTRC, Witness to Truth, vol. 2, 229, 232, 245 ff.
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in earning capacity did not result chiefly from their injury but stigma. The
SLTRC granted war widows reparation because it assumed that they had
depended on their husbands. It did not apply the assumption vice versa,
thereby excluding widowers from the program. Children were considered
survivors if they were under 18 by 1 March 2002 and sustained physical or
psychological harm, if their parents were killed, or if they were born out of
sexualized violence and raised by a single mother.33

The SLTRC recommended reparation in the areas of physical and mental
health, education, finances, and symbolic reparation. It demanded free
health care for war-related injuries for amputees, war-wounded survivors
of sexualized violence, and children. Amputees were to benefit their entire
life, the other three groups as long as necessary. Spouses and minor children
of survivors were supposed to access free health care as long as the direct
survivor could. Healthcare should encompass specialized services different
groups of survivors needed, e.g., assistive and orthotic devices for amputees,
specialized surgery for survivors of sexualized violence, and physiotherapy
for war-wounded. In addition to these individual measures, the SLTRC
advocated for systemic changes to overcome structural shortcomings in
Sierra Leone’s health sector. It recommended strengthening the referral
system so that survivors could receive care from specialized professionals.
It tasked the government with establishing more medical facilities, training
medical professionals, and incentivizing foreign specialists to come to the
country.*® In mental health, the SLTRC demanded free counseling and
psychosocial support for all survivors and their dependents. On a systemic
level, the government should recruit and train counselors, include mental
health in the curriculum of nursing and medical schools, and install trauma
counseling services at all rehabilitation centers and at all facilities, which
treated women.>*® As regards education, child survivors were to receive a free
education until senior secondary school level. The government should assist
teacher training programs and provide incentives for teachers to work in
remote areas.>¥’

334 SLTRC, Witness to Truth, Vol. 2, 248 ff.

335 The shortcomings at that time were dramatic. In 2004 only 250-300 doctors catered
to the needs of a population of ca. 5 million people. Half of them practised in Freetown.
Three years after the conflict had ended, still only one psychiatrist practiced in Sierra
Leone, SLTRC, Witness to Truth, vol. 2, 251 ff.; vol. 3b, 208.

336 SLTRC, Witness to Truth, vol. 2, 258 .

337 SLTRC, Witness to Truth, vol. 2, 261.
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Adult amputees, war-wounded, and survivors of sexualized violence were
to receive pensions. The amount depended on the reduction in earning ca-
pacity suffered. All survivors should receive skill training, including courses
on running small-scale businesses. Upon completion of these courses, sur-
vivors should be eligible to receive a micro-credit or micro-project.>*

As symbolic reparation, the government should apologize “for all actions
and inactions since 19617, the year of independence. Further, all responsible
individuals, groups, and organizations were asked to apologize for their
role in the conflict. A national war memorial in Freetown and several
memorials in other parts of the country were to be built after consultation
with survivors and affected communities. The government should organize
commemoration ceremonies by traditional and religious leaders, including
symbolic reburials. Some of these were to be held on a designated National
Reconciliation Day. Actual reburials were to be facilitated if survivors so
wished.?*® For the communities most affected by the war, the government
was to provide financial and technical assistance for the reconstruction and
consolidation of their institutions. These processes were to be held in close
consultation with the communities concerned especially considering women
and youth.34? Lastly, the SLTRC made recommendations for the registration
process. It should be easily accessible also in remote areas; local leaders
and civil society organizations should support survivors’ identification and
registration. It was deemed crucial to maintain the privacy of individuals,
especially of survivors of sexualized violence. The SLTRC emphasized the
importance of sensitization programs before a reparation program started.>4!

2. Implementation

Eight months after the SLTRC handed in its report, the government accepted
its reccommendations “in principle”, but conditioned their implementation
on the availability of resources and outside support.>*? The half-hearted
acceptance already hinted at a familiar pattern over the following years:
Reparation has been delivered in a piece-meal fashion, mostly dependent on
external funding.

338 SLTRC, Witness to Truth, vol. 2, 259, 262 f.
339 SLTRC, Witness to Truth, vol. 2, 264.

340 SLTRC, Witness to Truth, vol. 2, 265.

341 SLTRC, Witness to Truth, vol. 2, 270.

342 Government of Sierra Leone, White Paper, 16.
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Three phases of the program can be identified. The initial phase comprised
the registration of survivors (a.), an “interim-relief-payment”, and educa-
tional support (b.). It lasted from 2008 until 2010. In the other two phases,
Sierra Leone distributed rehabilitation grants to amputees and war-wounded
between 2011 and 2015 and to war widows and survivors of sexualized violence
from 2016 until at least 2019 (c.). These grants constituted the core of the
program. Other measures complemented them, mostly funded and imple-
mented by external actors (d.).

a. Initiation and Registration

The reparation program was created in 2008 after the United Nations Peace-
building Fund (PBF) granted three million US-Dollars (USD) to start it. The
government complemented the effort with 246.000 USD, mostly consisting
of office space and personnel.>** The International Organization for Migra-
tion (IOM) helped set up a reparation unit within the National Commission
for Social Action (NaCSA), which the SLTRC designated to lead the
reparation efforts. A National Steering Committee was created, in which rep-
resentatives of NaCSA, the government, the UN, civil society, and survivor
organizations were supposed to advise on the implementation.’** The pro-
gram started registering survivors in 2008. NaCSA held stakeholder meetings
and broadcasted information over TV and radio in a sensitization and aware-
ness campaign. In two phases, 33.863 survivors registered — twice as many as
the IOM project proposal expected, but only half the number NaCSA estim-
ated in its five-year strategic plan.>*> To register, survivors had to give a de-
tailed account of their victimization to a NaCSA official. The account was

343 PBF, NaCSA/IOM Reparations Project Proposal, PBF/SLE/A-4, 2008, 11; PBF, Final
Programme Narrative Report, PBF/SLE/A-4, 2010, 1.

344 For the complete allocation of the seats in the committee see PBF, Project Proposal,
PBF/SLE/A-4,11. Amnesty International bemoaned that no Women NGO was repres-
ented in the committee, Amnesty International, Sierra Leone - Getting Reparations
Right for Survivors of Sexual Violence, AFR 51/005/2007, 2007, 23. The steering commit-
tee stopped meeting in 2011, Ottendérfer, Translating Victims® “Right to Reparations”
Into Practice - A Framework for Assessing the Implementation of Reparations Programs
From a Bottom-Up Perspective, 2018 Hum. Rts. Q. 40(4), 905, 922.

345 MPTF, Enhancing Social Protection and Rehabilitation fo War Victims Through
Reparations, Project Document, 2013, 3; PBF, Final Report, PBF/SLE/A-4, 3; NaCSA,
Statistical Overview of Administered Reparations, 2018, on file with the author;
Ottendorfer, Translating Victims® “Right to Reparations” Into Practice, 920.
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verified either by cross-referencing the survivor’s name with lists provided by
the SLTRC and designated civil society organizations or by a local authority’s
confirmation of the account, e.g., a chief or religious leader.34¢ The rules at-
tached to the grant of the PBF proved detrimental to the registration process.
75 % of the funds had to benefit survivors directly, and the project had to be
finalized within a year.>4” Due to the scarcity of funds and the strict timeframe,
the sensitization and awareness campaign had limited reach, and the initial
registration phase only lasted two months. Given the obvious shortcomings,
a second phase with better outreach followed. Still, many survivors probably
failed to register. Some simply did not know about the possibility. Others,
especially survivors of sexualized violence, did not register out of shame or
fearing stigma.>#® As a result, registration remained open and closed for good
only in 201034

b. Interim-Relief

The institutional rules of the PBF also hindered the effective design of
reparation measures. The project proposal foresaw pensions, free education
and healthcare, skills training, micro-credits, community reparations, and
psychosocial support. Funding needed beyond the initial three million USD
was to be sourced from taxes, former fighters’ assets, and debt-relief-for-
reparation-schemes, among others.>>® These sources were never uncovered.
Faced with limited time and resources and the increasing agitation of
survivors, those responsible abandoned the initial plan and limited the

346 Ottendorfer, The Fortunate Ones and the Ones Still Waiting - Reparations for War
Victims in Sierra Leone, 2014, 15. “Chiefs” are part of Sierra Leone’s administrative
structure and lead one of the 149 “Chiefdoms”, Sierra Leones lowest administrative
entity. The system has its origins in British colonial rule, Jackson, Reshuffling an old
Deck of Cards? The Politics of Local Government Reform in Sierra Leone, 2007 Afr. Aff.
106(422), 95, 95ff. More generally on the role of chiefs in British colonial rule,
Reinhard, Die Unterwerfung der Welt, 2016, 992 f.

347 1ICT]J, Report and Proposals for the Implementation of Reparations in Sierra Leone,
2009, 1f.

348 ICT]J, Reparations in Sierra Leone 4 f.; Williams/Opdam, The Unrealised Potential for
Transformative Reparations for Sexual and Gender-Based Violence in Sierra Leone,
2017 Intl. J. Hum. Rts. 21(9), 1281, 1291 f.

349 Interview with Amadu Bangura (Program Manager Sierra Leone Reparation Pro-
gram), Freetown, 8 August 2018.

350 PBF, Project Proposal, PBF/SLE/A-4, 4,13; ICTJ, Reparations in Sierra Leone, 6.

107

(o) ENR


https://doi.org/10.5771/9783748938828-85
https://www.nomos-elibrary.de/agb

Chapter 2 - Case Studies

program to an interim-relief payment of approximately 100 USD?**! for every
survivor.3*2 Children received the same amount as an educational grant paid
directly to their school to cover school fees, material, etc.3>3 Additionally,
49 survivors in urgent need of medical attention received medical care, e.g.,
surgical removal of bullets. 235 survivors of sexualized violence underwent
examination and received financial assistance to treat STIs. Some underwent
surgery, e.g., to repair vaginal fistulas.3>* Those who received medical care
received another 100 USD for the costs incurred.>> Few survivors received
psychological support.3>

Survivors collected their interim-relief payment from central disbursement
places in Freetown and other large cities upon presenting the ID they received
after registration. NaCSA ensured that survivors of sexualized violence could
not be identified as such during the disbursement process.>” Before receiving
the money, every survivor attended a workshop on using the grant for an
income-generating activity to ensure some sustainability.3>® In the end, 20.107
of the 21.700 eligible survivors received the payment.>*® Those who did not
receive the grant in 2009 were attended to in 2011 when the PBF provided
funding for that purpose.3¢0

Symbolic reparation was disbursed equally among 40 out 0f 149 chiefdoms
to avoid creating social tensions.>®! It comprised ceremonies and memorials.
Local and religious leaders symbolically cleansed the community of the
atrocities committed. Vigils, consecrations, and symbolic reburials were

351 Ifthe sources state monetary values in Leones, the author calculated the equivalent in
USD based on the then-applicable exchange rate, as taken from https://www.exchan
gerates.org.uk/SLL-USD-exchange-rate-history-fullhtml.

352 Ottendorfer, The Fortunate Ones and the Ones Still Waiting, 14; Interview with
Bangura, 8 August 2018.

353 Interview with Bangura, 8 August 2018.

354 PBF, Final Report, PBF/SLE/A-4, 7.

355 ICT], Reparations in Sierra Leone, 10.

356 PBF, Final Report, PBF/SLE/A-4, 7.

357 ICT], Reparations in Sierra Leone, 7.

358 Interview with Bangura, 8 August 2018.

359 ICT]J, Reparations in Sierra Leone, 8; Ottendorfer, Translating Victims’ “Right to
Reparations” Into Practice, 921. Of those, 6.984 persons received the amount as
educational support, PBF, Final Report, PBF/SLE/A-4, 7.

360 MPTF, Reparation Project Document, 4.

361 Interview with Bangura, 8 August 2018. On the concepts of chiefdoms see
above, B.IV.2.a.
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performed. Peace trees were planted. Survivors and perpetrators told their
stories, and survivors had the opportunity to forgive perpetrators.3¢

c. Rehabilitation Grants

After this initial relief effort, the government decided to concentrate on
rehabilitation grants coupled with workshops on financial literacy to foster
survivors’ independence.3®® Since there was not enough funding to pay
rehabilitation grants to all survivors at once, the government decided to
sequence reparation based on survivors’ vulnerability. Because it measured
vulnerability as survivor’s physical ability to generate income, amputees
and war-wounded were prioritized over war widows and survivors of sexu-
alized violence. Children did not receive any reparation after the initial
education grants.>64

In 2011, the first amputees received 200 USD with funding from the PBF.
Two years later, a grant of the Multi-Partner Trust Fund (MPTF) worth 2,5
million USD enabled NaCSA to give rehabilitation grants 0of1.400 USD to 1138
amputees and 162 especially vulnerable war-wounded.3®> In 2014 and 2015,
another 2.608 war-wounded received 600 USD, concluding the reparation
process for the first two categories of survivors.3¢¢ After the Ebola crisis stalled
NaCSA’s work in 2015, the agency spent much of 2016 updating the survivor
register. Seven years after the initial registration, much of the information
was outdated. The reverification paused in 2017 because government funding
did not arrive until December. NaCSA completed it in 2018.37 In mid-2018,
the government approved funding for NaCSA to cater to the reverified war
widows and survivors of sexualized violence. NaCSA started distributing

362 NaCSA, Sierra Leone Reparations Programme Newsletter, 2016, 5; HOPE - Sierra Le-
one, Report of Symbolic Reparations (Memorials and Reburials) - Bomaru, Kailahun
District, 21st - 23rd March 2009, 2009, 4 ff.

363 NaCSA, Annual Report 2015, 2015, 24; Interview with Bangura, 8 August 2018.

364 Interview with Bangura, 8 August 2018.

365 MPTF, Updated Consolidated Report on Projects Implemented Under the Sierra Leone
Multi-Donor Trust Fund, 2015, 65.

366 NaCSA, Statistical Overview, on file with the author.

367 Interview with Bangura, 8 August 2018.
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rehabilitation grants in the second half of 2019. Once that process concludes,
the program will close.?8

d. Additional Measures

Beyond the core-prong of providing rehabilitation grants, outside funding
enabled several projects for specific survivor groups. The Norwegian Refugee
Council and later the Norwegian Friends for Sierra Leone built 888 houses
to shelter survivors. The government provided land for some of them, and
NaCSA assisted in the coordination of the project.3%° In 2009, then president
Koroma inaugurated the War Victims Trust Fund, which was supposed to
receive donations from private individuals, companies, and organizations to
support the reparation efforts. The 50.000 USD it collected - significantly
less than initially pledged by different actors — were used for interim-relief
payments to 330 survivors and emergency medical relief for 14 survivors.3”0
The grant of the MPTF provided 26 further survivors with medical support.3”!
On international women’s day 2010, Koroma apologized to the women of
Sierra Leone.>”? A joint funding effort of UNWomen and the PBF enabled
further reparation for survivors of sexualized violence. It provided 650 women
with three to six months of skill training. They received a monthly stipend of
60 USD during the training. Afterward, they received a 500 USD grant and a
starter kit containing tools, training manuals, and other equipment. Further,
according to government statements, 16.500 persons received psychosocial
counseling until 2016, when funding for the program ran out.>”

368 Interview with Bangura, 8 August 2018; NaCSA, NaCSA Pays 2,250 Female War Victims
Nationwide, 2019.

369 NaCSA, Reparations Newsletter, 9; Schanke, Housing and Reintegration of Amputees
and War-Wounded in Sierra Leone, 2004 Forced Migration 21, 60; COHRE, Housing
Rights in West Africa, 110; Schabas, Reparation Practices in Sierra Leone, 297.

370 NaCSA, Reparations Newsletter, 8; PBF, Final Report, PBF/SLE/A-4, 6.

371 MPTF, Updated Consolidated Report, 65.

372 CEDAW, Consideration of Sixth Periodic Reports of States Parties - Sierra Leone,
CEDAWY/C/SLE/6, 2012, para 85. For the full text of the apology see, President Koroma
Apologizes to Sierra Leonean Women, Sierra Express Media, 29 March 2010.

373 CEDAW, List of Issues and Questions in Relation to the Sixth Periodic Report of Sierra
Leone - Replies of Sierra Leone, CEDAW/C/SLE/Q/6/Add.1, 2014, para 9; NaCSA,
Reparations Newsletter, 9; Interview with Bangura, 8 August 2018.
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NaCSA also tried to negotiate free health care and education for survivors,
but the competent ministries denied its requests.>’* Freetown’s Connaugh
Hospital provided some medical assistance. Lastly, NaCSA secured university
scholarships for ten survivors.’”>

3. Challenges and Criticism

Sierra Leone’s reparation program did not manage to fulfill the expectations
the SLTRC created. It offered much fewer benefits in a piece-meal fashion
depending on the funds available at any given moment. Severe delay pervaded
the entire program. It started only four years after the government accepted
the SLTRC reparation recommendations. Most survivors waited several more
years before they received their grant. Survivors of sexualized violence and
war widows found themselves at the end of a long queue. They waited 14
years from the point the SLTRC promised them reparation until they finally
received them. The delay coupled with almost no survivor participation and
a non-transparent process sent a fatal signal of neglect to survivors.3”®¢ While
the government related the delay and the piece-meal implementation to a
lack of funds, the short-term nature of international donations and competing
demands in the country,?” civil society, and survivors saw a lack of political
will as the actual reason for most problems the program faced.’”8

Given that the government provided less than half of the program’s
resources, one could doubt whether it actually discharged its obligation to
repair. During the first half of the program’s existence, the bulk of its budget
came from external sources, whereas the second half was primarily paid for by
the state.>”?

374 1ICT]J, Reparations in Sierra Leone 10 f.

375 Interview with Bangura, 8 August 2018; NaCSA, Annual Report 2014, 2014, 22.

376 Interview with John Caulker (President of Fambul Tok), Freetown, 19 July 2018;
Berghs, Local and Global Phantoms - Reparations National Memory and Sacrifice in
Sierra Leone, in: Devlieger et al. (eds.), Rethinking Disability - World Perspectives in
Culture and Society, 2016, 275, 284 f.

377 NaCSA, Annual Report 2014,23; IOM, What Hope of Reparations for Sierra Leone’s War
Victims?, 2009; Interview with Bangura, 8 August 2018.

378 Interview with John Caulker,19 July 2018; Interview with Tommy Ibrahim (Director of
the Center for Accountability and the Rule of Law), Freetown, 27 July 2018.

379 ICT]J, Reparations in Sierra Leone 13; Interview with Bangura, 8 August 2018; Interview
with John Caulker, 19 July 2018; Interview with Tommy Ibrahim 27 July 2018.
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Specific critique pertains to the registration and disbursement phase. It
is safe to say that a large number of survivors were unable to register for
the program. Many did not receive information about its existence owed
to the short-lived and limited sensitization and awareness campaign. Other
survivors lived far away from registration centers, travel and accommodation
costs deterred them.*? Accordingly, the regional distribution of registered
survivors does not concur with the distribution of wartime violations.3®!
Especially, but not solely, survivors of sexualized violence often refrained from
registering out of shame or fear of stigma.?¥> NaCSA tried to counter these
problems by employing more female staff and cooperating with experienced
non-governmental organizations (NGOs) to reach survivors via persons they
trusted.’®® Despite these efforts, comparing estimates with the number of
registered survivors of sexualized violence speaks volumes: Physicians for
Human Rights (PHR) estimated in 2002 that 50.000 to 64.000 internally
displaced women alone were survivors of sexualized violence — almost twice
the number of all registered survivors.334

Much criticism pertained to the content of the reparation program. Many
survivors felt that the reparation they received was inadequate. The rehabil-
itation grants were deemed too low to have a transformative effect. Often,
survivors used them to cater to primary needs. The lack of a safety net for
survivors amplified this effect.3%> As a result, many survivors emphasized the
importance of service-based reparation in addition to rehabilitation grants.
They wished for pensions, free healthcare, including psychosocial care and
education to count on a safety net for them and their children.’3¢ On the

>

380 Ottendorfer, Translating Victims® “Right to Reparations” Into Practice, 922 1.

381 ICT]J, Reparations in Sierra Leone 4 f.

382 Berghs/Conteh, ‘Mi At Don Poil’- A Report on Reparations in Sierra Leone for Amputee
and War-Wounded People, 2014, 7, 24; Ottendorfer, The Fortunate Ones and the Ones
Still Waiting, 20, 22; ICT], Reparations in Sierra Leone 4 f.

383 Interview with Bangura, 8 August 2018.

384 PHR, War-Related Sexual Violence in Sierra Leone - A Population-Based Assessment,
2002, 3f.

385 Berghs/Conteh, ‘MiAt Don Poil’, 7,15 f.; Ottendérfer, The Fortunate Ones and the Ones
Still Waiting, 27.

386 Interview with Edward Conteh (Survivor, President of AWWA), Freetown, 17 July
2018; Interview with Tommy Ibrahim 27 July 2018; Interview with Lahai Sia-Bintu
(Survivor), 26 July 2018, Freetown, 26 July 2018; Interview with Osman Kamara
(Survivor), Grafton, 26 July 2018; Interview with Eiah M Bayoh (Survivor), Grafton, 26
July 2018. The lack of psychosocial services also concerned the HRCom, Concluding
Observations on the Initial Report of Sierra Leone, CCPR/C/SLE/CO/1, 2014, para 8.
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other hand, the government claimed that many survivors demanded a lump-
sum payment instead of pensions and that the competent National Social
Security and Assurance Trust (NASSIT) lacked the expertise and funding to
implement pensions.’®” When compensation was paid, it sometimes created
social tensions. First, survivors envied ex-combatants. Sierra Leone was quick
to set up a DDR-program so that ex-combatants received more extensive
and swifter benefits than survivors did.3® Second, tensions arose within
communities because some survivors did not enter the program. Third,
tensions arose between registered survivors because of the stark and arbitrary
differences in their waiting periods. Also, NaCSA often failed to explain why
some groups received more than others. Lastly, compensation sometimes led
to tensions within families. Some survivors’ relatives relinquished support
once they learned about the payment and demanded a share’% Some
husbands demanded control over their wives’ grants in line with traditional
views of gender and marital roles.3%°

Survivors judged the housing project as necessary but criticized the loca-
tion of the houses. There was no fertile farming land nearby, and their distance
to urban centers deprived survivors of access to health care facilities.>!

Symbolic reparation was deemed to be of little effect.3*> While survivors
welcomed the effort, they emphasized that symbolic reparation is of little
use if they still suffer materially.3*> Many survivors did not understand why
commemoration ceremonies were held. The local population at times did
not understand what the memorials were supposed to commemorate. Where

387 Interview with Bangura, 8 August 2018.

388 Schabas, Reparation Practices in Sierra Leone, 302. On the DDR-program in general,
Bradley et al., Sierra Leone - Disarmament, Demobilization and Reintegration (DDR),
2002 World Bank Africa Region Findings & Good Practice Infobriefs No. 81; ICTJ,
Transitional Justice and DDR - The Case of Sierra Leone, 2009. On the gendered impact
of the early focus on the DDR-program and the program’s shortcomings in that regard
see Williams/Opdam, Unrealised Potential, 1292 f.

389 Berghs/Conteh, ‘Mi At Don Poil’, 6, 10, 20 ff., 27; Berghs, Local and Global Phantoms,
285; Ottendorfer, The Fortunate Ones and the Ones Still Waiting, 25 f.

390 Berghs, War and Embodied Memory, 123; Interview with Sanusi Savage (Head of IOM
Freetown Mission), Freetown, 11 July 2018.

391 Berghs/Conteh, ‘Mi At Don Poil’, 16, 19; Asiedu/Berghs, Limitations of Individualistic
Peacebuilding in Postwar Sierra Leone, 2012 Afr. Conflict Peacebuilding Rev. 2(1), 136,
146; Berghs, War and Embodied Memory, 112 f.

392 Interview with Edward Conteh, 17 July 2018.

393 Asiedu/Berghs, Limitations of Individualistic Peacebuilding in Postwar Sierra Leone,
148; Interview with Edward Conteh, 17 July 2018; Interview with Tommy Ibrahim 27
July 2018.
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that was clear, survivors signaled incomprehension as to why memorials were
built in city centers and not at the sites of massacres.>** Survivors bemoaned
the lack of a comprehensive governmental apology.3>

As a result of these inadequacies and problems, survivors interviewed for
this study often felt forgotten, abandoned, or neglected by the government.3%¢
The large discrepancy between the SLTRC recommendations and the actual
reparation program led them to accuse the government of breaking its
promises.’®” They explained the inadequacy of reparation by a perceived
wish of the government and society to forget the war and its survivors.3%8
A study on survivors’ perception of the reparation program corroborates
these findings and reaches the damning conclusion that reparation had a
“minimally positive effect on the living conditions of very few war victims
[...], it did not have any positive effect on the beneficiaries’ perceptions of the
state or their position as citizens [...].”3%° The state failed to communicate that
reparation was a right, and instead, a narrative of being fortunate to receive
reparation came into being.#% According to the largest survivor organization,
the Amputees and War-Wounded Association (AWWA), the message that
survivors did not deserve reparation as of right trickled down to society and
led to discrimination.*!

C. Colombia

In stark contrast to Sierra Leone’s modest reparation program, Colombia
created one of, if not the most comprehensive and complex transitional justice
reparation program in the world. It provides a wide range of measures to
more than 9 million survivors of Colombia’s internal conflict. The following
section will detail those measures (IV.) and the transitional justice process
surrounding them (IIL.) after recounting the history of the Colombian conflict
(I.) and the human rights violations and harms accompanying it (IL.).

394 Ottendorfer, The Fortunate Ones and the Ones Still Waiting, 23 f.

395 IRIN News, Lack of Aid Funds for Amputees, Rape Survivors, War Widows, 2009.

396 Interview with Edward Conteh, 17 July 2018; Interview with Lahai Sia-Bintu, 26
July 2018.

397 Interview with Edward Conteh, 17 July 2018.

398 Interview with Edward Conteh, 17 July 2018; Interview with Tommy Ibrahim 27
July 2018.

399 Ottendorfer, The Fortunate Ones and the Ones Still Waiting, 28.

400 Ottendorfer, The Fortunate Ones and the Ones Still Waiting, 23.

401 Berghs/Conteh, ‘Mi At Don Poil’, 23.
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I. The History of the Colombian Conflict

The Colombian conflict was the longest-running conflict in the western
hemisphere.#92 Tt dates back to the 1960s. Colombia had come out of a
ten-year civil war between its liberal and conservative party in 1958. To end
the violence, both parties formed a national front, in which they divided up
key governmental positions and agreed that the presidency would alternate
between them for 16 years.*0> While successful at ending violence on a national
level, the national front did not manage to overcome the structural inequal-
ities, which pervaded Colombia. Communist political forces felt excluded
from legal avenues to voice their ideas.*** Frustration about the political
situation rose. When the military attacked self-proclaimed independent
republics in the country’s south, it was the straw that broke the camel’s
back. In the mid-1960s, Manuel Maranda and others founded the orthodox
communist Fuerzas Armadas Revolucionarias de Colombia — Ejército del
Pueblo (FARC-EP)*% out of pre-existing peasant self-defense forces. Around
the same time, the Ejército de Liberacién Nacional (ELN)*% emerged out of
student protests in Bogotd, looking to Castro’s Cuba for inspiration. Lastly,
the Ejército Popular de Liberacién (EPL)*7 started fighting for a Maoist
revolution. Some years later, the urban communist guerilla Movimiento de
19 de Abril (M-19)*%® was founded in reaction to alleged electoral fraud,
which supposedly prevented their left-leaning candidate from assuming the
presidency.*%” Despite these manifold actors, the conflict was of low intensity

402 ICT]J, An Overview of Conflict in Colombia, 2009, 1.

403 Hristov, Paramilitarism and Neoliberalism - Violent Systems of Capital Accumulation
in Colombia and Beyond, 2014, 76 ff.

404 CNMH, ;Basta Ya! Colombia - Memorias de Guerra y Dignindad, 2014, 117; CHCV,
Contribucion al Entendimiento del Conflicto Armado en Colombia, 2015, 26 ft., 34 ff.

405 Armed Revolutionary Forces of Colombia - People’s Army. The guerilla added “-EP”
to its name only in 1982, when it officially turned into an offensive guerilla, Olaya,
Férrea Pero Consciente - Disciplina y Lazo Identitario en las Organizaciones Clandes-
tinas de las Fuerzas Armadas Revolucionarias de Colombia-Ejército del Pueblo (FARC-
EP),2020 Izquierdas 49,540, 546 f. The full name is used throughout the text to prevent
confusion.

406 National Liberation Army.

407 Popular Liberation Army.

408 Movement of the 19th of April.

409 Metelits, Inside insurgency - Violence, Civilians, and Revolutionary Group Behavior,
2010, 90; CNMH, ;Basta Ya!, 117; Buitrago, Armed Actors in the Colombian Conflict, in:
Koonings/Kruijt (eds.), Armed Actors - Organised Violence and State Failure in Latin
America, 2004, 87, 88.
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and did not reach a national scale in its first decades.!? This changed towards
the end of the 1970s when the economy slowed down, social inequalities
deepened, and drug trafficking became rampant in the country.?! In the
1980s, guerilla groups increasingly kidnapped members of Colombia’s elite
to finance their operations. In response, drug lords, together with economic
and political elites, founded Muerte a Secuestradores (MAS)*? to defend
themselves against kidnappings by guerillas. While the group itself was short-
lived, MAS served as a model for future right-wing paramilitary groups, which
became a central factor in the conflict’s further trajectory.*3 With the conflict
gaining pace, then-president Betancur searched for a political solution from
1982 onwards. The government and the FARC-EP agreed to transform the
guerilla into a political party, the Unién Patridtica (UP)*4. Colombia’s milit-
ary, political and economic elites soon began to torpedo the process. Scared
by the UP’s first electoral successes, they started an assassination campaign
against party members. It cost the lives of around 4.000 persons, among
them two presidential candidates, several senators, members of Congress, and
mayors, and eventually led to the party’s factual disappearance. The FARC-EP
also undermined the peace process by declaring itself an offensive guerilla
in 1982 and increasing its military capacity and operations.*> In parallel,
the number of paramilitary groups increased. The indigenous guerilla Movi-
miento Armado Quintin Lame started fighting for indigenous interests and
defended indigenous communities.*¢ In this already difficult climate, M-19
launched an attack on Colombia’s highest court in 1985, taking several judges
and staff hostage. The recapture by the military led to a bloodbath and struck
the final blow to the already fragile peace talks.*” In contrast, the 1990s started
hopefully. Peace talks with M-19 and the EPL led to their disarmament and
demobilization. A new constitution fundamentally altered the Colombian
state and strengthened its democratic structures. Finally, in the first half

410 CHCV, Contribucion al Entendimiento del Conflicto Armado 31f.

411 CNMH, ;Basta Yal, 130 ft.

412 Death to Kidnappers.

413 CNMH, BastaYa!,134 f.; CHCV, Contribucién al Entendimiento del Conflicto Armado
49.

414 Patriotic Union.

415 Metelits, Inside Insurgency, 98 f.; CNMH, ;Basta Ya!, 135 f.

416 Sudrez Florez/Wilches Sierra, El Movimiento Armado Quintin Lame y su Proceso de
Paz - Una Leccién de Dignidad y Resistencia, 2016, 28 ff.

417 TACtHR, Rodriguez Vera et al. (The Disappeared From the Palace of Justice) v. Colom-
bia, 2014, para 89 ff.

116

(o) ENR


https://doi.org/10.5771/9783748938828-85
https://www.nomos-elibrary.de/agb

C. Colombia

of the decade, Colombia managed to dismantle the largest drug cartels
operating in the country. Ironically, successes in fighting organized crime
strengthened the guerillas and paramilitaries and exacerbated the conflict.
Armed groups filled the void cartels left, turning Colombia into the largest
coca producer, the raw ingredient of cocaine, from 1997 onwards. Among
other factors, a new law legalizing certain paramilitary groups led to a sharp
increase in such groups in 1994. Many paramilitary groups organized and
fused their operations in 1997 in Autodefensas Unidas de Colombia (AUC)*8,
These dramatic developments turned the conflict from aggregated localized
violence to a national struggle.*'® Under these circumstances, a new attempt
at peace negotiations in 1999 was fraught from the start. While negotiating,
the government ramped up its military capacities with the help of the United
States. The FARC-EP continued military operations. When it kidnapped the
Senate peace commission president in 2002, it was thus rather the trigger
than a reason for the government to end the process.*?® The failed peace
process coupled with a slowing economy led to the rise of Alvaro Uribe. He
took the presidency with huge popular support in 2002 when the conflict had
reached its peak geographical extension.*?! He campaigned on the promise
to defeat the guerillas militarily and denied the existence of a conflict by
reducing them to “narcoterrorists”. Undeniably, he delivered on his promises.
Under Uribe’s “Democratic Security” doctrine, military action escalated and
struck decisive blows against the guerillas. By 2008 the FARC-EP found itself
in a profound crisis. A significant portion of its leadership was dead, and
its military capacity was lower than it had been in decades. At the same
time, Uribe’s government started a disarmament and demobilization process
with paramilitaries in 2005. As a result, the conflict’s geographical reach was
heavily diminished.*??> However, Uribe’s successes came at a high cost. The
military progress was bought with severe violations of human rights and

418 United Colombian Self-Defence Groups.

419 CNMH, ;Basta Ya!, 146 ft,, 158 {f.; Buitrago, Armed Actors in the Colombian Conflict,
94 ft.

420 Buitrago, Armed Actors in the Colombian Conflict, 100 f; Echavarria, In/security in
Colombia - Writing Political Identities in the Democratic Security Policy, 2010, 87 f.

421 CNMH, ;Basta Ya!, 176.

422 Echavarria, In/security in Colombia, 33, 85 f., 197 ff.; Pachon, Colombia 2008 - Exitos,
Peligros y Desaciertos de la Politica de Seguridad Democrdtica de la Administracién
Uribe, 2009 Rev. Cienc. Polit. (Santiago) 29(2), 327, 329 ff.
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international humanitarian law.#?*> The disarmament of the paramilitaries
was at best partially successful. Many groups rearmed and only became more
volatile and detached from the state.?4 Still, Uribe’s popularity remained high
until the end of his second term, when his former defense minister, Juan
Manuel Santos, won the presidency. To the surprise of many - and contrary
to his previous positions — Santos did not continue Uribe’s hardline politics.
From 2012 he engaged in peace negotiations with the FARC-EP, culminating
in the 2016 Final Agreement to End the Armed Conflict and Build a Stable
and Lasting Peace (Final Agreement). The process hung by a thread when a
slim majority defeated the agreement in a referendum, also owed to Uribe’s
vocal campaign against it. Since a popular vote was not necessary under
the Colombian Constitution, Santos renegotiated the agreement, refrained
from scheduling a second referendum, and merely sought approval by the
legislature. The revised agreement entered into force in November 2016 after
it passed the Senate and the House of Representatives.*>> The FARC-EP
disarmed and demobilized as planned and newly established transitional
justice mechanisms slowly took up their work in 2017 and 2018.42° A change
of government in 2018 put a protégé of Uribe in office, Ivan Duque. The first
moves of the new government raised serious concern about its agenda for
the transitional justice process.*?” They led some former FARC-EP fighters to
take up arms again - a move widely condemned, including by most former

423 WOLA, Colombia - Don’t Call it a Model, 2010; Eleanor, Crimes of the Powerful in
Conflict-Affected Environments - False Positives, Transitional Justice and the Prospects
for Peace in Colombia, 2017 State Crime J. 6(1), 132, 137; Aranguren Romero et al,,
Inhabiting Mourning - Spectral Figures in Cases of Extrajudicial Executions (False Pos-
itives) in Colombia, 2021 Bull. Lat. Am. Res. 40(1), 6, 6 f.; HRC, Statement by Professor
Philip Alston, UN Special Rapporteur on Extrajudicial Executions - Mission to Colombia
8-18 June 2009, 2009. See also below on false positives, C.IL.

424 CNMH, ;Basta Ya!, 179.

425 Alto Comisionado Para La Paz/Presidencia De La Republica, Biblioteca Del Proceso
de Paz con las FARC-EP - Tomo VIII, 2018, 30 ff.

426 The implementation of the peace process is monitored and documented by the
International Verification Commission (www.cinep.org.co) and in the KROC institute
(www.kroc.nd.edu).

427 Ambos, Transitional Justice Without Truth?, EJIL:Talk!, 27 August 2018; Ambos,
Another Challenge for Colombia’s Transitional Justice Process - Aggravated Differential
Treatment between Armed Forces and FARC, EJIL:Talk!, 19 October 2018; Langmack,
Reforming Land Restitution - A Concerted Effort to Derail Colombia’s Transitional
Justice System?, EJIL:Talk!, 2 November 2018.
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C. Colombia

FARC-EP leadership.*?® Since the agreement’s ratification, many human
rights defenders and community leaders were killed by armed groups and
organized crime, further putting the peace process in jeopardy.*?

II. Human Rights Violations and Harms in the Conflict

All actors in the conflict committed severe violations of human rights and
international humanitarian law. Of course, this study cannot exhaustively
describe all violations and harms suffered by the nine million registered
survivors of the Colombian conflict. Just as in the previous case study, it will
describe typical patterns in a necessarily under complex panorama of the
violations and harms survivors endured.

Forced displacement was by far the most prevalent violation in the
Colombian conflict. In 2019, the United Nations High Commissioner for
Refugees (UNHCR) counted 7.5 million internally displaced, a figure only
outmatched at the time by Syria.*3° All actors contributed to thishumanitarian
catastrophe. Assassinations, threats, and other violations forced survivors to
leave their land. More often, though, the parties to the conflict created an
atmosphere of terror through prominent attacks and threats in a calculated
attempt to displace entire populations. Armed actors thereby gained control
over territory and, with it, sources of income.*!

As in most conflicts, death, injury, and sexualized violence were rampant.
The Colombian conflict is infamous for targeted killings and massacres,
which were used primarily by paramilitaries to consolidate control over

428 UNSC, United Nations Verification Mission in Colombia - Report of the Secretary-
General, S/2019/780, 2019, para 3 f.

429 CCJ et al.,, Panorama de Violaciones al Derecho a la Vida, Libertad e Integridad de
Lideres Sociales y Defensores de Derechos Humanos en 2016 y Primer Semestre de
2017, 2017; CSMLV, Sexto Informe de Seguimiento al Congreso de la Repiiblica
2018-2019, 2019, 51 ff.; HRC, Annual Report of the United Nations High Commissioner
for Human Rights on the Situation of Human Rights in Colombia, A/HRC/37/3/Add.3,
2018, para 8 ff.; McVeigh, 2017 was the Deadliest Year on Record for Colombian Human
Rights Defenders, The Guardian, 1 May 2018.

430 UNHCR, Global Focus Colombia, 2020, People of Concern; IDMC, Global Report on
Internal Displacement, 2020, 11; Sanchez Le6én / Sandoval-Villalba, Go Big or Go Home?
Lessons Learned From the Colombian Victims® Reparation Program, in: Ferstman /
Goetz (eds.), Reparations for Victims of Genocide War Crimes and Crimes Against
Humanity - Systems in Place and Systems in the Making, 2" Edition 2020, 547, 568.

431 TIbanez, Forced Displacement in Colombia - Magnitude and Causes, 2009 Econ. Peace
Sec. J. 4(1), 48, 50 ff.; CNMH, ;Basta Ya!, 71 {t., 104 ff.
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territory and population. Targeted killings were often aimed at community
leaders and public figures. Coupled with highly visible massacres, these
violations instilled fear and terror in the population.*3? Under the infamous
“false positives”-policy, the Colombian armed forces killed civilians and
masqueraded them as guerilla fighters to improve their statistics.*>* Guerillas
were mostly responsible for death and injury by antipersonnel mines and
improvised explosive devices, which they used strategically to offset military
disadvantages.*3* All sides engaged in sexualized violence, albeit on different
scales, with different aims and ways. Survivors endured rape, sexual slavery,
forced prostitution, forced pregnancy, forced sterilization, forced abortion,
and forced labor.** Paramilitaries used rape and other forms of sexualized
violence to destroy community bonds and control a population. For that, they
often attacked female community leaders and perceived collaborators. They
also used sexualized violence as a punishment for transgressions of the “good
order” they created in communities under their control.#* The FARC-EP
employed a significant portion of female fighters. They had to take contra-
ceptives and undergo forced abortions, regardless of when the pregnancy was
discovered. Although on a lesser scale than the paramilitaries, the FARC-EP
and the armed forces also violated civilians’ sexual and reproductive rights.*>”

Armed actors further committed numerous enforced disappearances and
kidnappings. Enforced disappearance harrowingly shows the absolute power
an armed actor exercises over a person. It thus effectively complemented the
paramilitaries strategy to control communities through spreading a climate of
fear and terror. The armed forces used the covert nature of this crime to evade

432 CNMH, ;Basta Ya!, 43 ff., 47 ff.; CHCV, Contribucién al Entendimiento del Conflicto
Armado 75, 81.

433 HRC, Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Execu-
tions, Philip Alston - Mission to Colombia, A/HRC/14/24/Add.2, 2010, para 10 ff;
IACtHR, Villamizar-Durdn y Otros v. Colombia, 2018, para 58 ff. The SJP opened an
entire so-called macro-case on the false positives, SJP, Ruling No. 033 of 2021, 2021. Tt
informs the public about the case in a shining example for judicial communication in
transitional justice at: https://www.jep.gov.co/especialesl/macrocasos/03.html.

434 CNMH, ;Basta Ya!, 92 ff.

435 Casa de la Mujer, Primera Encuesta de Prevalencia - Violencia Sexual en Contra de las
Mujeres en el Contexto del Conflicto Armado Colombiano 2001-2009, 2011, 15 ff.

436 CNMH, ;Basta Ya!, 77 ff.; CNMH, La Guerra Inscrita en el Cuerpo, 2017, 48 ff., 54 ft,,
94 ff.

437 Fajardo Arturo/Valoyes Valoyes, Violencia Sexual Como Crimen Internacional Perpe-
trado por las FARC, 2015, 37; Casa de la Mujer, Violencia en el Conflicto Armado, 15 ff.
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accountability.#3® While the guerillas were less engaged in disappearances,
they committed the clear majority of kidnappings. They used ransom as a
source of income and kidnapped high-profile members of the Colombian
elite for propagandistic purposes and to destabilize the state and its elites. At
times, guerillas used kidnappings to increase their leverage in peace processes.
Many abductees did not return alive.*3° Lastly, irregular armed groups, mostly
the FARC-EP, frequently enlisted or forcibly recruited children.40

These violations caused multitudes of harm, which again can only be
described in an under complex panorama. To repeat, survivors experience
harm differently. They do not only passively endure it but develop resilience
and find astonishing, creative ways to deal with it. Nonetheless, violations
caused typical complex, intertwined harms on an individual, family, and
community level.

Individuals suffered severe physical and psychological injuries, often
with long-term effects. Violations ruptured their existing relationships and
hurt their capacity to engage in new ones. Many survivors carry a stigma
because people believe that perpetrators “had their reason” to victimize
them.*! Violations often altered family roles, for example, when a family
needed to replace a dead, incapacitated, or disappeared breadwinner. Such
changes and other sources of internal conflict often tore families apart.442
Communities lost spaces, central figures, and, with them, knowledge, rituals,
and traditions. Armed groups and the general violent environment inhibited
the performance of rituals and traditions and sowed distrust among com-
munity members. Many communities disintegrated or were torn apart by
displacement.**> Harms on all three levels often reinforced each other by
destroying support structures and ways to cope with what happened.*44

About harm specific to typical violations, displacement fundamentally rup-
tured the life of persons, families, and communities and threw them into deep
insecurity. It destroyed families and communities by physically tearing them

438 CNMH, ;Basta Ya!, 57 ft.

439 CNMH, BastaYa!, 64 ft.; CHCV, Contribucion al Entendimiento del Conflicto Armado
78.

440 CNMH, ;Basta Ya!, 84 ft.

441 AVRE, Aspectos Psicosociales de la Reparacion Integral, 2006, 7,10 ff,, 15, 35 f.; CNMH,
jBasta Ya!, 261 ff.

442 AVRE, Aspectos Psicosociales, 7, 12; PPP, La Viga en el Ojo, 2003, 29.

443 AVRE, Aspectos Psicosociales, 7, 211.; PPP, La Viga en el Ojo, 281, 491, 79 ff.; CNMH,
jBasta Yal, 266, 272 t., 289 1.

444 AVRE, Aspectos Psicosociales, 23.
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apart.*®> In addition to the psychological effects of that insecurity and the
loss of most social relations, displacement also had severe economic effects.
Individuals often lacked the labor skills required in their new environment,
especially if they fled from rural to urban settings. They had to abandon
their belongings and means of subsistence. Survivors’ new community often
discriminated against them, stigmatized, and ostracized them.*46

Enforced disappearance had brutal effects on the family and community of
the disappeared. It left them in excruciating insecurity about the whereabouts
and possible suffering of a loved one, with no possibility of closure. The
experiences of relatives and other persons close to the survivor often amoun-
ted to psychological torture.*4” If the disappeared was a breadwinner or if
they spent considerable sums on searching for them, families experienced
economic pressure.**® The general climate of terror and fear caused by en-
forced disappearance often deteriorated community relations. Additionally,
armed groups often disappeared leaders or other persons with essential
roles in the community.#*° Kidnapping similarly exposed those left behind
to a fundamental uncertainty about a loved one’s fate, significantly altered
family relations, and could cause significant conflict within families and
communities. Ransom could ruin survivors’ families just as the absence of
a breadwinner could. The experience of being at the complete mercy of the
perpetrators, a constant fear of death, and a total loss of privacy often left the
abducted scarred for life.#>

Survivors of anti-personal mines report that beyond severe physical injur-
ies, their reintegration into society is hampered by impediments to their
ability to work, especially in rural settings, where much of the work is

445 CNMH, Una Nacion Desplazada - Informe Nacional del Desplazamiento Forzado en
Colombia, 2015, 443 ff.

446 CHCV, Contribucion al Entendimiento del Conflicto Armado, 76; CNMH, ;Basta Ya!,
268; Weber, Trapped Between Promise and Reality in Colombia’s Victims’ Law - Re-
flections on Reparations, Development and Social Justice, 2020 Bulletin Latin Am. Re-
search 39(1), 5, 8 ff.

447 CNMH, Entre la Incertidumbre y el Dolor - Impactos Psicosociales de la Desaparicion
Forzada, 2014, 55 ff.

448 CNMH, ;Basta Ya!, 293.

449 CNMH, Entre la Incertidumbre y el Dolor, 73 {.

450 CNMH, ;Basta Ya!, 299 ff.; PPP, La Viga en el Ojo, 31f.; CHCV, Contribucion al En-
tendimiento del Conflicto Armado 78.
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physical.#! Survivors of sexualized violence faced manifold consequences.
Aside from the psychological and physical effects detailed in the Sierra Leone
case study, survivors also suffered from stigma, discrimination, and ostracism
by their partner, family, and community.*>? Forced and unwanted pregnan-
cies exacerbated their social, psychological, and economic marginalization.*>3
Lastly, child soldiers experienced a traumatic conflict that fundamentally
altered their lives’ trajectory. Most lost all ties to their family and community,
educational opportunities, and, in sum, a normal childhood.*>

III. Colombia’s Transitional Justice Effort

In response to 50 years of conflict and the multiple human rights violations
and harms that came with it, the 2016 Final Agreement between the FARC-EP
and the Colombian government foresaw a comprehensive transitional justice
effort, the Sistema Integral de Justicia, Verdad, Reparacién y No-Repeticion
(SIJVRNR)#>. It comprises three main institutions: the Special Jurisdiction
for Peace for the prosecution and punishment of the most responsible
perpetrators, a truth commission, and the Search Unit for Disappeared
Persons.*>¢ Reparation measures constitute the fourth element of the system.
It predates the Final Agreement, which only modified it. The components of

451 Sanchez/Rudling, Reparations in Colombia - Where to? Mapping the Colombian Land-
scape of Reparations for Victims of the Internal Armed Conflict, 2019, 19. See generally,
Case-Maslen/Vestner, A Guide to International Disarmament Law, 2019, 156 {.

452 CINEP/PPP, Reparacién Psicosocial, 2011; CNMH, La Guerra Inscrita en el Cuerpo,
338 ff., 362 ff., 376 ff. See above, B.II.

453 CNMH, La Guerra Inscrita en el Cuerpo, 349 ff.

454 Villanueva O’Driscoll et al., Children Disengaged From Armed Groups in Colombia -
Integration Processes in Context, 2013, 110 ff. See above, B.IL

455 Integral System of Justice, Truth, Reparation and Non-Repetition.

456 An introduction to the Special Jurisdiction for Peace can be found here, Ambos/
Aboueldahab, The Colombian Peace Process and the Special Jurisdiction for Peace, 2018
Diritto Penale Contemporaneo 4, 255. Information on the Truth Commission and the
Search unit can be found on their homepages: https://comisiondelaverdad.co; https:/
/www.ubpdbusquedadesaparecidos.co. The Truth Commission published its final
report in 2022, see Comision para el Esclarecimieto de la Verdad, la Convivencia y la
No Repeticion, Hay Futuro si hay Verdad, 2022.
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the SIJVRNR are interconnected and slowly took up their work mostly in 2017
and 2018.457

IV. Colombia’s Reparation Effort

Colombia started several early attempts at repairing the survivors of the
armed conflict. Unfortunately, all efforts had fatal defects. While Law 418 of
1997 provided survivors with benefits to mitigate their harm, it was initially
conceived as humanitarian assistance. Only retroactively did Colombia flag it
as reparation.**8 The Justice and Peace Law of 2005 provided the normative
framework for the demobilization of the paramilitaries. It emphasized prosec-
ution and only enabled individual reparation proceedings against convicted
perpetrators or their armed group. Conditioning reparation upon individual
convictions made the reparation provisions de-facto inoperative: After five
years, only two survivors had benefitted from the regime.*> In reaction to this
failure, Decree 1290 of 2008 created an administrative reparation program.
However, it only repaired violations committed by illegal armed groups and
denied state responsibility. Accordingly, the government based it on the
principle of solidarity rather than responsibility.+60

Colombia’s current administrative reparation program is based on the
2011 Law on Victims and Land Restitution (Victims Law).4¢! The 2016 Final
Agreement modified details of the law. Most importantly, the Colombian
government recognized Colombia’s responsibility for the violations as a basis
for reparation. Just as Decree 1290 of 2008, the original Victims Law had
evaded this question.*62

457 A comprehensive and updated assessment can be found in the Trimestral Reports of
the International Verification Commission (www.cinep.org.co) and in the reports by
the KROC institute (www.kroc.nd.edu).

458 ICTJ, From Principles to Practice - Challenges of Implementing Reparations for Massive
Violations in Colombia, 2015, 13.

459 Evans, The Right to Reparation in International Law for Victims of Armed Conflict, 213 f.

460 Art. 2f. Decreto 1290 de 2008 por el Cual se Crea el Programa de Reparacién Individual
por via Administrativa Para las Victimas de los Grupos Armados Organizados al Mar-
gen de la Ley.

461 Ley de Victimas y Restitucion de Tierras, officially Ley 1448 de 2011 Por la Cual se
Dictan Medidas de Atencidn, Asistencia y Reparacién Integral a las Victimas del
Conflicto Armado Interno y se Dictan Otras Disposiciones, in the following “Victims
Law” or “Ley 1448 de 2011”.

462 Final Agreement, Introduction to Chapter 5, 5.1; ICT], From Principles to Practice, 25.
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Colombia’s reparation program provides individual and collective resti-
tution, compensation, rehabilitation, satisfaction, and guarantees of non-
repetition. At the moment of writing, it caters to more than nine million
individual survivors and 754 collectives.*®3> The numbers continue to grow,
albeit at a much slower pace than in the first years of the program’s existence.
Throughout the reparation process, the program ensures a differential treat-
ment of Colombia’s minorities, ethnicities, and women.*¢* It further em-
phasizes survivor participation.#6> The massive universe of survivors and the
variety of reparation measures make the Colombian program probably the

most comprehensive and complex administrative reparation program glob-
ally.466

1. Eligibility

Art. 3 of the Victims Law defines an individual survivor as any person who
suffered harm because of a violation of international humanitarian law or
because of a grave and manifest breach of their human rights. The violation
must have happened after 1 January 1985 and must be related to the armed

463 The exactnumber of individual survivors can be seen here, https://www.unidadvictim
as.gov.co/es/registro-unico-de-victimas-ruv/37394 (data from 15 October 2022). The
number of collectives can be seen at Unidad de Victimas, Boletin Fichas Estadisticas
Nacional, 2022 (data from 15 October 2022).

464 Measures ensuring differential treatment pervade every stage of the program and are
present in most reparation measures. For reasons of space and clarity and because the
normative framework in ch. 4 does not focus on differential treatment, they are for
the most part left out in the present account. For an overview see de la Hoz del Villar
etal, El Enfoque de Género Dentro del Sistema Integral de Verdad, Justicia, Reparacion
y No Repeticién, 2019 Justicia 24(36), 1, 9 ff., 12 f.; Ministerio del Interior de Colombia,
El Enfoque Diferencial y Etnico en la Politica Piblica de Victimas del Conflicto Arma-
do, 2015; Unidad de Victimas, ABC del Modelo de Operacién con Enfoque Diferencial
y de Género, 2017; Unidad de Victimas, Guia Operativa Para la Implementacién de
Acciones de Enfoque Diferencial y de Género en los Procesos de Asistencia y Reparacion
a las Victimas, 2017.

465 Survivor participation is regulated in Art. 261 ff. Decreto 4800 de 2011 por el Cual se
Reglamenta la Ley 1448 de 2011 y se Dictan Otras Disposiciones. Examples of partic-
ipation are listed in Procuraduria General, Primer Informe al Congreso Sobre el Estado
de Avance de la Implementacion del Acuerdo de Paz 2016 - 2019, 2019, 267. A compre-
hensive analysis of survivors participation is provided by de Waardt/Weber, Beyond
Victims’ Mere Presence - An Empirical Analysis of Victim Participation in Transitional
Justice in Colombia, 2019 J. Hum. Rts. Prac. 11(1), 209.

466 Sikkink et al., Evaluation of Integral Reparations Measures in Colombia - Executive
Summary, 2015, 3; Sanchez Ledn / Sandoval-Villalba, Go Big or Go Home?, 565
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conflict. Survivors of violations committed before 1985 have access to sym-
bolic reparation, truth, and guarantees of non-repetition.*¢” Relatives and
companions of dead or disappeared survivors and persons, which suffered
harm while trying to assist the survivor or prevent victimization qualify as
indirect individual survivors. The Colombian Constitutional Court under-
stands the required nexus between the violation and the armed conflict
broadly. It covers acts of criminal groups, which surged because of the con-
flict.468 The Victims Law excluded adult combatants of illegal armed groups
from survivor status while explicitly including members of the armed forces.
In the Final Agreement, the parties agreed to abolish this distinction. Vic-
timized members of the FARC-EP and the Public Forces were to be repaired
through different programs. To date, the provision was not implemented.*¢°
In a landmark case, Colombia’s Constitutional Court held the exclusion of
an ex-combatant and survivor of sexualized violence from the Victims Law
to be unconstitutional. While it emphasized that this holding was valid for
the concrete case only, it could have wider repercussions on ex-combatants’
eligibility.#’% A point of contention between the government and civil society
was how else the Final Agreement modified the individual survivor definition.
Some organizations contended that the agreement established a “principle of

467 Art. 69(3) Ley 1448 de 2011.

468 Corte Constitucional de Colombia, Sentencia C-280 de 2013, C-280/13, 2013; Corte
Constitucional de Colombia, Auto 119 de 2013, 2013; ICT], From Principles to Prac-
tice, 3.

469 Members of the FARC-EP receive reparation from the DDR-program, members of
the Armed Forces from the Ministry of the Interior, Final Agreement, 5.1.3.7. To date,
the provision has not been implemented, Secretaria Técnica et al., Segundo Informe
de Verificacion de la Implementacion del Acuerdo Final de Paz en Colombia Para
los Verificadores Internacionales Felipe Gonzdlez y José Mujica, 2018, 159; Secretarfa
Técnica et al., Tercer Informe de Verificacion del Primer Afio de Implementacién
del Acuerdo Final de Paz en Colombia Para los Verificadores Internacionales Felipe
Gonzdlez y José Mujica, 2018, 190; Rivera, Opinién - ;Pueden los/las ex FARC ser
Considerados Victimas?, 2020 ICON-S Colombia. For a critique of this distinction
see Aguirre-Aguirre, Victimario - La Victima Desconocida del Conflicto Armado
Colombiano: Andlisis de su Reparacion en Torno al Principio de Igualdad, 2019 Revista
Derecho del Estado 43, 291.

470 Corte Constitucional de Colombia, Sentencia SU-599 de 2019, SU-599/19, 2019; Rivera,
sPueden los/las ex FARC ser Considerados Victimas; de Vos, Colombia’s Constitutional
Court Issues Landmark Decision Recognising Victims of Reproductive Violence in
Confflict, IntLawGrrls, 11 January 2020.
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universality” at odds with the cut-off date of 1985 and other limiting provi-
sions. The government denied the necessity of any further changes.*”!
Collective reparation is open to communities, organizations, and other
groups, which suffered collective harm. A collective must demonstrate shared
practices, organizational structures, relations between its members, a col-
lective project, and some form of self-recognition or recognition by third
parties. These attributes must have existed before the violation occurred.
The collective suffered collective harm if a violation of its collective rights or
individual rights of its members affected these collective attributes. Violations
of individual member’s rights must be of relevance to the collective, either be-
cause of their scale or because they affected important community figures.2

2. Registration

To start their reparation processes, all individual and collective survivors
must request to be registered in the Registro Unico de Victimas (RUV)47,
They must do so within two years after the violation.*”# Survivors can present
their claim in Centros Regionales de Atencién y Reparacién a Victimas
(CRAV)*7 or at offices of other state entities. The CRAV are supposed to
be attended by all government agencies relevant to the reparation program.
They shall thereby ensure that survivors can access centralized, uniform
information. In practice, only some departments have CRAVs. Notall relevant
government entities are present in them, and they suffer from deteriorating
infrastructure.?’¢ The registration starts with an interview conducted by a

471 Secretarfa Técnica et al., Primer Informe de Verificacion del Primer Afio de Imple-
mentacion del Acuerdo Final de Paz en Colombia Para los Verificadores Internacionales
Felipe Gonzdlez y José Mujica, 2018, 163; CODHES/USAId, 13 Propuestas Para la Ade-
cuacién Participativa de la Normativa Sobre Victimas al Acuerdo Final de Paz Entre
las FARC-EP y el Gobierno de Colombia - Aportes Para la Implementacién del Subpunto
5.13.7,2017,13ff, 17 £, 20.

472 Art. 152 Ley 1448 de 2011; Art. 2.2.7.8.2 Decreto 1084 de 2015 por Medio del Cual se
Expide el Decreto Unico Reglamentario del Sector de Inclusién Social y Reconcil-
iacién; Unidad de Victimas, Modelo de Reparacién Colectiva, 2018, 25 ft., 50 ff., 54 ff.

473 Unified Victims Register.

474 Meza/Escalante, Transformative Procedural Law in the Reparation of the new Victims
of the Armed Confflict in Colombia - Challenges for the State Liability Proceedings, 2019
Rev. Chilena Derecho 46(1), 129, 132.

475 Regional Centers for the Care and Reparation of Victims.

476 CSMLYV, Sexto Informe, 65, 72 ff.; CSMLV, Quinto Informe de Seguimiento al Congreso
de la Repiiblica 2017-2018, 2018, 59 ff.
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state official. The interview covers a range of questions on the violation, the
personal data, and the socio-economic situation of the survivor and their
family.*”” The survivor must substantiate their claim. To facilitate this task,
their good faith is presumed, and only summarical evidence is required.”8
While this does not imply a lower standard of proof, it prohibits the Vic-
tims Unit*”® — the central state entity running the reparation program - from
challenging the evidence provided.*8° The Victims Unit can ask a variety of
state entities for information to corroborate the survivor’s claim.*8! It has 60
days to decide on the survivor’s request to be registered. Survivors can appeal
an adverse decision at the Victims Unit.#82 Once the survivor entered the
register, they start the individual (3.) or collective reparation route (4.).

3. The Individual Route

The individual reparation route begins with an interview between the surviv-
or and an official from the Victims Unit. The official presents the program
and what it offers and assesses the survivor’s socio-economic situation and
the harm they suffered. On that basis, the official and the survivor devise an
individual reparation plan, which defines adequate measures of restitution
(a.), compensation (b.), rehabilitation (c.), satisfaction (d.), and guarantees of
non-repetition (e.). After the interview, the official stays on the case and serves
as a survivor’s contact person.*83 Because survivors of forced displacement
have access to special humanitarian assistance, they only proceed to the initial
interview in two cases: Either their basic needs in terms of housing, nutrition,
and health are met, or they are extremely vulnerable because no household
member can generate income. If they do not fulfill either requirement,

477 Art. 31 No. 6 Decreto 4800 de 2011; ICT], Estudio Sobre la Implementacion del Pro-
grama de Reparacién Individual en Colombia, 2015, 19.

478 Art.5 Ley 1448 de 2011; Unidad de Victimas, Manual de Criterios de Valoracion V2,
2017, 25.

479 Unidad de Victimas.

480 Corte Constitucional de Colombia, Sentencia C-523 de 2009, C-523/09, 2009; Unidad
de Victimas, Manual de Criterios de Valoracién V2, 167; DeJusticia, La Buena Fe en la
Restitucién de Tierras - Sistematizacion de Jurisprudencia, 2017, 19.

481 Art. 37 Decreto 4800 de 2011.

482 Art. 156 f. Ley 1448 de 2011.

483 ICTJ, Implementacion de Reparacion Individual en Colombia, 25 ff.
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C. Colombia

they qualify for special humanitarian assistance and are relegated to the rel-
evant entities.*34

a. Restitution

Given that 15 % of Colombia’s population and 89 % of all registered survivors
were displaced, the focus of restitution - if not of the whole reparation pro-
gram - lies on land restitution.*8> According to Art. 75 of the Victims Law,
every survivor of forced displacement can reclaim the land they legally owned,
possessed, or occupied after 1 January 1991.486 The reparation program tackles
this massive task through a specialized entity, the Unidad de Restitucién de
Tierras (URT)*¥, and a three-stage administrative and judicial restitution
process.

In the first, administrative stage, the survivor requests the URT to enter
a plot of land into the Registro de Tierras Despojadas o Abandonadas
Forzosamente (RTDAF)*38, A URT official records the survivor’s account of
the violation, the alleged perpetrator, personal data, the survivor’s relation to
theland, and other information. Survivors can initiate the process collectively
ifthe land in question is adjacent and the same violation caused the displace-
ment.*8® Given the continuously difficult security situation in many parts of

484 Unidad de Victimas, Esta es mi Ruta, available at: https://www.unidadvictimas.gov.c
o/es/esta-es-mi-ruta/8948.

485 UNHCR, Global Focus Colombia, People of Concern 2018.

486 The rigid cut-off date was set on the basis that by that year, armed groups started to
use forced displacement as an important strategy. The constitutional court upheld it,
also relying on valid fiscal reasons for the choice, Baade, Post-Conflict Land Restitution
- The German Experience in Relation to Colombian Law 1448 of 2011,2021 W. Comp. L.
54, 1,11

487 Land Restitution Unit.

488 Register of Evacuated or Forcibly Abandoned Land. Another database, the Registro
Unico de Predios y Territorios Abandonados, RUPTA, is based on an earlier law on
land restitution and also covers plots of land outside of microfocalized zones (on that
process see below, fn. 490), CSMLV, Quinto Informe, 10. RUPTA displays a slow
progress, URT, RUPTA - Registro Unico de Predios y Territorios Abandonados, 2017,
1321,

489 Art. 8 Decreto 4829 de 2011 por el Cual se Reglamenta el Capitulo III del Titulo IV de
la Ley 1448 de 2011 en Relacién con la Restitucién de Tierras; URT, Memorias de la
Restitucion - Lecciones Aprendidas y Metodologias Para Restituir Tierras y Terrotorios
en Colombia, 2018, 74 f.; Delgado Marifio, Segundos Ocupantes en el Marco de la Ley
1448 de 2011 - Un Debate Abierto, in: del Pilar Garcia Pachdn (ed.), Lecturas Sobre
Derecho de Tierras - Tomo II, 2018, 193, 205.
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Colombia, the URT first verifies whether the conditions in the area of the
reclaimed land allow for the process to proceed.**? If that is not the case, it
suspends the request until conditions in the area improve. If it is the case,
the official examines within ten days whether the survivor is eligible for land
restitution according to their account, whether there are reasons to prioritize
the case and whether third parties currently occupy the land. Afterward, the
URT has 60-90 days to decide the request.**! Here again, the survivor must
corroborate their claim through evidence. Evidentiary rules in the Victims
Law greatly facilitate the task. Once the survivor summarily**? proved their
survivor status and legal relation to the land, the burden of proof is reversed.
Several norms presume the nullity of contracts over land in a conflict-affected
zone because of a lack of consent. Also, the URT helps to gather evidence.**?

490 Art. 1,2 Decreto 1167 de 2018 por el Cual se Modifica el Articulo 2.15.1.1.16 del Decreto
1071 de 2015, Decreto Unico Reglamentario del Sector Administrativo Agropecuario,
Pesquero y de Desarrollo Rural, Relacionado con las Zonas Microfocalizadas. The
URT officially designated certain zones as ready for restitution processes through a
process of macro- and microfocalization, which it carried out together with other
entities. First, the ministry of defence evaluated the security situation in large areas,
e.g. provinces or departments — the macrofocalization. The URT then entered secure
areas and evaluated municipalities or even smaller zones, looking at the density of
displacement, security conditions and whether basic state services are available - the
microfocalization. Only if the latter two conditions were fulfilled did the URT open
the zone up for restitution processes. The density of displacement served as a criteria
for the prioritization of certain zones in the process. In 2016 the whole Colombian
territory was macrofocalized. At the time of writing, almost the whole territory was
microfocalized, URT, Memorias de la Restitucion, 75, 97 ff. The introduction of an end-
date to present claims relating to focalized zones and a three months limit to present
claims beginning with the date on which new zones become focalized was criticized
by civil society, Dejusticia, Coadyuvancia a Solicitud de Suspension Provisional de los
Efectos del Decreto 1167 de 2018, por el Cual se Modifica el Articulo 2.15.1.1.16 del Decreto
1071 de 2015, 2018; CCJ, Radiografia de la Restitucion de Tierras en Colombia - Informe
Presentado Ante la Comision Interamericana de Derechos Humanos por Incumplim-
iento de Reparacion a las Victimas Despojadas de Tierras en Colombia, 2019, 5. 15f.

491 Art.79 Ley 1448 de 2011; Art. 9 ff,, 14 ff. Decreto 4829 de 2011; URT, Memorias de la
Restitucidn, 78 f., 248.

492 For the concept of summary evidence see above, Fn. (480).

493 Art. 77 Ley 1448 de 2011; Art. 2(4) Decreto 4829 de 2011; del Llano Toro, El Desequilibrio
Procesal y Probatorio del “Opositor Victima o Sujeto Vulnerable” en el Proceso de Resti-
tucion de Tierras, 2016, 91; URT, ABC Para Jueces en Materia de Restitucion de Tier-
ras, 2012, 45 ff.; URT, Memorias de la Restitucion, 209 f., 228 ff.
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Once the survivor entered the RTDAF, the second, judicial, phase begins.
Specialized judges decide the case in an expedited and simplified process.***
The survivor can be represented by the URT or by a lawyer of their choice. In
both cases, the URT covers the legal costs.**> The same reversal of the burden
of proof and presumptions as in the administrative proceedings favor the
survivor.*%® The judge communicates the initiation of proceedings to possible
third parties with a legal interest in the case, which have 15 days to respond.
In the following 30 days, the judge takes evidence from both sides. Once
convinced, the judge can decide the case without entertaining outstanding
requests for evidence by either party.#” A decision in favor of the survivor
can order one of three main measures: Primarily, the judge is supposed to
restitute the reclaimed land. If that is impossible due to security issues or if
the land became uninhabitable, the judge can compensate the survivor with a
similarland plot. In both cases, the judgment is a title to the land and overrides
any contrary register entries, administrative or judicial decisions. If both
options are unavailable, the survivor can receive monetary compensation.**8
The judge can order a range of additional measures to facilitate a safe and
sustainable return. Among them are prioritized access to housing subsidies,
debt restructuring or repayment, and even infrastructure projects.**® Only
under limited circumstances can a party appeal such a judgment.>0

Once the judgment is issued, the survivor enters the third, post-judgment,
phase. The specialized judge remains seized of the case and can order further
measures to facilitate the return if the need arises. The URT implements the
judgment. Depending on what is ordered, the URT negotiates with private

494 Art. 821,94 Ley1448 de 2011; Ramirez et al., ELAmparo de Tierras - La Accién,el Proceso
y el Juez de Restitucion, 2015, 75 £.

495 URT, Memorias de la Restitucion, 83, 275 ff., 434 f.

496 Art.77f. Ley 1448 de 2011.

497 Art. 87 ff. Ley 1448 de 2011; Ramirez et al., El Amparo de Tierras, 81.

498 Art. 97f. Ley 1448 de 2011; Art. 38 Decreto 4829 de 2011; URT, Memorias de la Resti-
tucion, 84.

499 URT, Memorias de la Restitucion, 85; Sabogal Urrego, Los Mecanismos de la Accion de
Restitucion de Tierras - Garantias Para las Victimas y la Reconciliacion, in: del Pilar
Garcfa Pachén (ed.), Lecturas Sobre Derecho de Tierras - Tomo II, 2018, 167, 177;
Ramirez et al., El Amparo de Tierras, 59. These again correspond to elaborate
reparation schemes, which for reason of space will not be detailed here. For a review
of some of them see CSMLYV, Quinto Informe, 133 ff., 155 ff. The resulting judgments
are quite complex. They usually encompass 60-80 pages, Garcia-Godos/Wiig, Ideals
and Realities of Restitution - The Colombian Land Restitution Programme, 2018 . Hum.
Rts. Prac. 10(1), 40.

500 Ramirez et al., El Amparo de Tierras, 84; URT, ABC Para Jueces, 39 ff.
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creditors for debt restructuring, repays the debt, brings state entities to waive
outstanding tax debt, or facilitates the survivor’s entry into the state housing
subsidies program.>!

Independently of the judgment, the URT and the Victims Unit offer
displaced persons two programs to accompany their return. The URT and
the survivor can create a so-called Plan de Vida Productiva®®? in which
they devise an income-generating project tailored to the survivor’s situation.
The URT gives up to 55 monthly minimum salaries®®® in support and
provides technical assistance.’** Under the second program, the Victims
Unit facilitates the survivor’s decision to return by providing information
on the security situation and the availability of essential state services in
the area of return. Once survivors decide to return, the Victims Unit covers
transportation costs. It also obliges all municipalities to which survivors
return or relocate to elaborate a Plan of Return or Relocation. These serve
to coordinate all state entities involved in the process and ensure that they
provide essential services and infrastructure to survivors. The program also
offers to assist and fund projects for survivors’ socio-economic stabilization
for up to two years. Examples are building or strengthening community
infrastructure or giving computers, sports equipment, or other goods to the
community.>% For survivors of other violations than forced displacement, the
reparation program offers mainly debt restructuring, special credit lines, and
services as restitution.>%¢

While showing promising results, the land restitution process faces two key
challenges: the scarcity of evidence and the treatment of secondary occupants.
Colombia has a history of informal land holdings and transactions. In 2016,
28 % of its territory was not featured in any register. In the most conflict-
affected areas, this number jumped to 79 %. 63,9 % of the registered land was

501 Art.102 Ley 1448 de 2011; DeJusticia, Restitucion de Tierras, Politica de Vivienda y
Proyectos Productivos, 2017, 30; URT, Memorias de la Restitucion, 85, 430 ff.

502 Plan for a Productive Life.

503 The amount of compensation is determined on the basis of the monthly minimum
salary, which in 2021 was around 260 $. The current value of the monthly minimum
salary can be seen at http://www.salariominimocolombia.net.

504 URT, Programa Proyectos Productivos Para Poblacién Beneficiaria de Restitucion de
Tierras, 33 ff.,, 43 ff. In practice, such programs are of very limited reach and rarely
tailored to the situation of the displaced population, CSMLV, Quinto Informe, 187.

505 Unidad de Victimas, Proceso de Acompariamiento al Retorno, Reubicacién o Integracion
Local, 2015,5 ff., 11; Unidad de Victimas, Retornos y Reubicaciones - Hacia la Reparacién
Integral a Victimas del Desplazamiento Forzado, 2015, 251, 32, 47 ff.

506 Art. 128 f. Ley 1448 de 2011; Art. 140, 143 f. Decreto 4800 de 2011.
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entered with outdated information so that different registers contradicted
each other. Land transactions usually relied on the spoken word leading to a
scarcity of evidence for such transactions.>” The URT devised creative meth-
ods to overcome this massive evidentiary problem. It draws maps and
timelines of land holdings and violations based on interviews with displaced
populations. It also researches the general history of displacement in an area
to create contextual information.>%® Still, evidence remains a massive chal-
lenge in the proceedings, which is particularly threatening for persons who
currently occupy a reclaimed plot of land. These so-called secondary occu-
pants often had nothing to do with the act of displacement. While some of
them profited from the situation, many took the land out of necessity. They
are themselves survivors of displacement or other violations and rely on the
land to sustain themselves.*® The evidentiary rules heavily tilt the adminis-
trative as well as the judicial restitution process against them. Coupled with
the scarcity of evidence, secondary occupants are highly unlikely to win a
restitution case and keep the land they occupy. They have a right to com-
pensation if they prove an aggravated form of good faith, buena fe exenta de
culpa®?. For that, secondary occupants must show that they were convinced
that the land acquisition was legal and took steps to verify their conviction.!!
Primarily since specialized judges treat the existence of a conflict in many
areas as a notorious fact, many secondary occupants cannot meet this de-
manding standard.”?> More importantly, the standard does not correspond
to the situation on the ground. As mentioned, many secondary occupants
took the land out of necessity, often fully aware of what happened before. As
a result, the land restitution process threatens to throw them off the land
without compensation and stripping them of their means of subsistence.”3
In reaction to this dilemma, the URT devised a support program for second-
ary occupants, with measures similar to those provided for returning

507 CONPES, Politica Para la Adopcién e Implementacién de un Catastro Multipropdsito
Rural-Urbano (CONPES 3859), 2016, 3; CSMLV, Cuarto Informe al Congreso de la
Repuiblica Sobre la Implementacion de la Ley de Victimas y Restitucion de Tierras, 2017,
190; DeJusticia, Restitucién de Tierras 31, 33 ff.; URT, Memorias de la Restitucion, 203 f.

508 URT, Memorias de la Restitucidn, 209 f., 228 ff.

509 Delgado Marino, Segundos Ocupantes, 206.

510 Literally: good faith without guilt.

511 Art. 98 Ley 1448 de 2011; DeJust