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Chapter 5: The International Court of Justice

A. Introduction

The purpose of this chapter is to trace the interrelationship of sources as
a motif in the Court’s jurisprudence and to examine whether specific ap-
proaches and judicial policies can be identified. Like any other court, the ICJ
is at a certain liberty in deciding on which legal concepts it bases its decision
or to which legal concepts it gives support, even when those may not be
strictly relevant to the particular case.' Also, the Court can explore a treaty’s
relationship to other sources when interpreting and applying that treaty. In
Tehran Hostages, for instance, the Court noted that "the obligations estab-
lished by the Vienna Conventions of 1961 and 1962 [...] [are] also obligations
under general international law"?, and in Diallo the Court confirmed the
convergence of regional human rights instruments.* In 2016, the Court held
that the Articles 31 to 33 VCLT (and not only Articles 31-32) "reflect rules

1 For instance, the Court emphasized the jus cogens character of the prohibition of torture,
even though this was not strictly decisive for the outcome of the case, unless one adopts
the view that standing in an erga omnes partes case requires the obligation to be of
peremptory character. Cf. Questions relating to the Obligation to Prosecute or Extradite
[2012] ICJ Rep 422, 457 para 99. Sometimes, the Court decided not to distinguish
between legal concepts. For instance, the Court decided that the sovereignty over Pedra
Branca was passed from Singapore to Malaysia by way of tacit agreement "or" by
way of acquiescence, without making a choice between the two, Sovereignty over
Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore)
(Judgment) [2008] ICJ Rep 50 ff. paras 120 ff., crit. Joint Diss Op Simma and Abraham
para 3. In a subsequent case, the majority of the Court based its reasoning on a tacit
agreement instead of, as a minority suggested, engaging in an interpretation of a written
agreement in light of subsequent practice, Maritime Dispute (Peru v. Chile) (Judgment)
[2014] ICJ Rep 38-39 paras 90-91, Joint Diss Op Xue, Gaja, Bhandari and Judge ad
hoc Orrego Vicuiia, paras 2, 35.

2 United States Diplomatic and Consular Staff in Tehran (United States of America v.
Iran) (Judgment) [1980] ICJ Rep 31 para 62.

3 Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo)
(Merits, Judgment) [2010] ICJ Rep 664 para 68. On the erga omnes character of the
rights and obligations enshrined in the Genocide Convention see Armed Activities on
the Territory of the Congo (New Application: 2002) [2006] ICJ Rep 6, 31 para 64
(before concluding that this character does not lead to the Court having jurisdiction).
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of customary international law".* The way in which the Court approaches the
interrelationship of sources of international law is also a question of judicial
policy and based on the choices of the Court.’

When tracing the interrelationship of sources as a motif in the Court’s ju-
risprudence, one must be mindful of the institutional conditions under which
the Court operates. This appears particularly pertinent since the question
has been raised whether the institutional setting of the Court impacted the
Court’s take on the interrelationship of sources to the detriment of general
international law, customary international law and general principles. For
instance, Judge Weeramantry raised the question of whether the adversarial
inter partes proceedings before the Court can do "justice to rights and obliga-
tions of an erga omnes character."® In a similar fashion, Martti Koskenniemi

4 Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia
beyond 200 nautical miles from the Nicaraguan Coast [2016] ICJ Rep 100, 116 para
33; Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea
[2016] ICJ Rep 3, 19 para 35. After having referred to its jurisprudence, the Court
noted that the parties to the case agreed "that these rules are applicable". As far as
article 33 VCLT is concerned, the statement was arguably an obiter dictum; on the
question of whether it would be good legal policy to declarare article 31-33 VCLT to
reflect customary international law, see the exchange of views prior to the decision,
Comment by Georg Nolte, Summary record of the 3274th meeting, 22 July 2015 UN
Doc A/CN.4/SR.3274 (PROV.) at 8 and Comment by Judge Ronny Abraham, Summary
record of the 3274th meeting, 22 July 2015 UN Doc A/CN.4/SR.3274 (PROV.) at
8-9, also available in ILC Ybk (2015 vol 1) 232. See now also Application of the
International Convention for the Suppression of the Financing of Terrorism and of the
International Convention on the Elimination of All Forms of Racial Discrimination
(Ukraine/Russian Federation) (Preliminary Objections, Judgment) [2019] ICJ Rep
598 para 106; Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Preliminary Objections) https://www.icj-cij.org/public/files/case-
related/178/178-20220722-JUD-01-00-EN.pdf para 87.

5 See also Pellet and Miiller, ‘Article 38” 935 ("[...] the Court enjoys (or recognizes itself
as enjoying) a large measure of appreciation in the choice of the sources of the rules
to be applied in a particular case."); Kearney, ‘Sources of Law and the International
Court of Justice’ 697 ("the absence of priorities among the sources of law in Article
38(1)(a), (b), and (c) has afforded a valuable degree of flexibility in the preparation of
judgments.").

6 Gabcikovo-Nagymaros Project (Hungary/Slovakia) (Judgment) [1997] ICJ Rep 7, Sep
Op Weeramantry, pp. 117-118. For recent obligations erga omnes inter partes cases,
see Questions relating to the Obligation to Prosecute or Extradite [2012] ICJ Rep 422,
449 para 68; Application of the Convention on the Prevention and Punishment of the
Crime of Genocide [2020] ICJ Rep 3, 17 para 41. Since the Court had no jurisdiction
in the proceedings initiated by the Marshall Islands, the Court did not have to address
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has argued that the effect of the Court’s restrictive policy as to judicial inter-
vention would be "that the Court defines itself unable to pronounce anything
on matters of general law."” Since the cases that led Koskenniemi to this con-
clusion were decided prior to the first edition of From Apology to Utopia in
1989, the question deserves to be re-examined in light of the judicial practice
which has originated since then (B.). Subsequently, the chapter turns to the
question of whether the jurisdictional basis of the Court shapes the way in
which the interrelationship of sources is discussed by the Court (C.).® It will
be demonstrated that the Court emphasizes the distinctiveness of treaty and
custom for jurisdictional purposes insofar as the applicable law is concerned,
while at the same time acknowledging the interrelationship when it comes to
interpretation. This chapter will explore the normative considerations and
the legal craft employed by the Court when identifying, interpreting and
applying customary international law and the function of general principles
as a bridge between custom and treaties (D.). Finally, the chapter will present
concluding observations (E.).

B. Third-party intervention and the interrelationship of sources

This section will first explain the general framework in which third-party
interventions are embedded. Subsequently, the chapter will explore how the
Court approached third-party interventions in particular under article 62 ICJ
on interventions to disputes which do not concern multilateral conventions.
This section concludes with an evaluation of the intervention system from
the perspective of the interrelationship of sources.

the question of standing in relation to obligations under customary international law in
the proceedings involving India and Pakistan which were not, unlike the UK, parties
to the Non-Proliferation Treaty, cf. Obligations concerning Negotiations relating to
Cessation of the Nuclear Arms Race and to Nuclear Disarmament [2016] ICJ Rep 255,
277 para 56; Obligations concerning Negotiations relating to Cessation of the Nuclear
Arms Race and to Nuclear Disarmament [2016] ICJ Rep 552, 573 para 56.

7 Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument
- Reissue With New Epologue 463, footnote 277.

8 Christian J Tams, ‘The Continued Relevance of Compromissory Clauses as a Source
of ICJ Jurisdiction” in Thomas Griegerich (ed), A Wiser Century? Judicial Dispute
Settlement, Disarmament and the Laws of War 100 Years after the Second Hague Peace
Conferenc (2009) 491, arguing that compromissory clauses favour treaty claims over
general international law, with the exception of so-called interstitial norms.
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I. The general regime: Articles 59, 62, 63 and 66 ICJ Statute

According to article 59 ICJ Statute, decisions are only binding inter partes
(ratione personae) for the specific dispute (ratione materiae). They can serve
as subsidiary means for the determination of rules of law (article 38(1)(d)
ICJ Statute). If the subject-matter of a dispute concerns third states, the Court
will decline to exercise its jurisdiction.” Articles 62 and 63 ICJ Statute govern
the interventions by other states to existing disputes.!”

Article 62 stipulates that a state "may submit a request to the Court to
be permitted to intervene", "[s]hould a state consider that it has an interest
of a legal nature which may be affected by the decision in the case".!! In
contrast, article 63 applies to a dispute concerning a multilateral convention
and provides the other parties to the convention with a right to intervene.'?
The letter of article 63 does not require a legal interest; according to the
jurisprudence of the Court, a legal interest is presumed to exist in cases where
other states are bound by the specific provision of a multilateral convention
in question.!* References by intervening states to principles and rules of

9 Case of the monetary gold removed from Rome in 1943 (UK v. Albania) (Preliminary
Question) [1954] ICJ Rep 19; on this doctrine, see Tobias Thienel, Drittstaaten und die
Jurisdiktion des Internationalen Gerichtshofs: die Monetary Gold-Doktrin (Duncker
& Humblot 2016) 26 ff.

10 This section focuses on intervention in contentious proceedings, excluding therefore
the participation in Advisory Opinion proceedings governed by article 66 of the Statute.
As the provision states, international organizations may be admitted to advisory
proceedings if the Court decides to do so. The Court in its Kosovo Advisory Opinion
even admitted Palestine and Kosovo both of which were not generally recognized
states. On article 66, see Andreas L Paulus, ‘Article 66’ in Andreas Zimmermann
and others (eds), The Statute of the International Court of Justice: a commentary
(3rd edn, Oxford University Press 2019) para 14.

11 Article 62 reads: "l. Should a state consider that it has an interest of a legal nature
which may be affected by the decision in the case, it may submit a request to the Court
to be permitted to intervene. 2 It shall be for the Court to decide upon this request."

12 Article 63 reads: "1. Whenever the construction of a convention to which states other
than those concerned in the case are parties is in question, the Registrar shall notify
all such states forthwith. 2. Every state so notified has the right to intervene in the
proceedings; but if it uses this right, the construction given by the judgment will be
equally binding upon it."

13 Allegations of Genocide under the Convention on the Prevention and Punishment
of the Crime of Genocide (Ukraine v. Russian Federation) (Order of 5 June 2023)
(2023) (https://www.icj-cij.org/sites/default/files/case-related/182/182-20230605-
ORD-01-00-EN.pdf) accessed 5 June 2023 para 27 and paras 93-97, as decided by
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international law outside the multilateral convention will be considered by
the Court to the extent that they can be taken into account in the interpretation
of the convention according to customary international law as reflected in
article 31(3)(c) VCLT."

Since article 63 governs interventions only to multilateral conventions,
"the only opportunity provided by the Statute and Rules for a State which
is not a party to the proceedings to express its views on an issue of general
international law is to intervene under Article 62".!° As it emerges from the
plain wording of both provisions, states parties to a multilateral convention
have a right to intervene. In contrast, states do not have such right when the
situation is governed by article 62. At first sight, the intervention regime leads
to a different treatment of conventions and customary international law.!®
The plain wording of article 62, however, does not exclude the possibility of
requesting permission to intervene if the Court were to interpret and apply
a rule of general international law.!” Nor does it indicate how the Court
should treat a request to intervene. Therefore, a study of the Court’s practice
is important.'®

In 1978, the Court revised its Rules on interventions and introduced article
81(2)(c) according to which it is required for the request to intervene to set

the Court, a reservation entered by the United States to the compromissory clause of
the Genocide Convention led to the result that the presumed interest did not exist in
relation to article IX of the Genocide Convention and that the US intervention in the
preliminary objections phase was inadmissible.

14 ibid para 84.

15 Jurisdictional Immunities of the State (Germany v. Italy) (Application for Permission
to Intervene, Order of 4 July 2011) [2011] ICJ Rep 494, Decl. Gaja 531 para 1.

16 Doubting the wisdom of such discrimination, Shigeru Oda, ‘The International Court of
Justice viewed from the Bench (1976-1993)’ (1993) 244 RdC 85: "If an interpretation
of a multilateral convention given by the Court is necessarily of concern to a State
which is a party to that instrument, though not a party to the case, there seems to be
no convincing reason why the Court’s interpretation of the principles and rules of
international law should be of less concern to a State."

17 Continental Shelf (Libyan Arab Jamahiriya/Malta) (Application to Intervene, Judg-
ment) [1984] ICJ Rep 3, Diss Op Schwebel 144 ff. As noted it was noted in Zerritorial
and Maritime Dispute (Nicaragua v. Colombia) (Application for Permission to Inter-
vene, Judgment) [2011] ICJ Rep 348 Diss Op Al-Khasawneh 375 para 5, the wording
of article 62 is "plainly liberal".

18 As explained by Alina Miron and Christine Chinkin, ‘Article 62’ in The Statute of
the International Court of Justice: A Commentary (3rd edn, Oxford University Press
2019) 1688 para 3: "This deliberate choice of the drafters leaves to the Court the
cumbersome responsibility of filling in lacunae in the Statute."
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out "any basis of jurisdiction which is claimed to exist as between the State
applying to intervene and the parties to the case."'” Against the background
of the Court’s approach to interventions at that time, the article could be un-
derstood in the sense that intervening states under article 62 would require a
jurisdictional basis, which would have considerably restricted the mechanism
under article 62. It is also noteworthy that article 82 of the Rules on inter-
ventions under article 63 ICJ Statute does not include a similar jurisdictional
requirement. Since 1978, however, the jurisprudence has begun to change
and the Court has adopted the distinction between intervention as a party to
the proceeding and intervention as a non-party, which would not require a
jurisdictional basis.?® The following lines will trace this development and
analyze its implications for the interrelationship of sources.

II. The Court’s practice to interventions under article 62 ICJ Statute: from a
restrictive to a more inclusive approach?

The Court had more experience with requests based on article 62 than with
requests based on article 63.%!

Most of the cases touching on article 62 of the Statute concerned maritime
boundary disputes,?? but not all cases belong to this field of law as it is
demonstrated by the Jurisdictional Immunities case, in which Greece suc-

19 ICJ, ‘Rules of the Court (1978) Adopted on 14 April 1978 and entered into force on 1
July 1978’ (https://www.icj-cij.org/en/rules) accessed 1 February 2023.

20 Miron and Chinkin, ‘Article 62’ 1704 para 44.

21 Cf. Asylum Case (Colombia/Peru) (Judgment of 20 November 1950) [1950] ICJ
Rep 266; Whaling in the Antarctic (Australia v. Japan: New Zealand intervening)
(Judgment) [2014] ICJ Rep 226. Recently, the Court decided that the declarations of
intervention under article 63 ICJ Statute submitted by 32 states in the Dispute Relating
to the Allegations of Genocide (Ukraine v Russia) were admissible, while the decla-
ration of the USA was inadmissible, Allegations of Genocide under the Convention
on the Prevention and Punishment of the Crime of Genocide (Order) https://www.icj-
cij.org/sites/default/files/case-related/182/182-20230605-ORD-01-00-EN.pdf para
102; see also ICJ, ‘Allegations of Genocide under the Convention on the Prevention
and Punishment of the Crime of Genocide (Ukraine v. Russian Federation) - Latest
Developments’ ¢https://www.icj-cij.org/en/case/182) accessed 1 February 2023.

22 See generally Taslim O Elias, ‘The Limits of the Right of Intervention in a Case before
the International Court of Justice’ in Rudolf Bernhardt (ed), Vilkerrecht als Recht-
sordnung Internationale Gerichtsbarkeit Menschenrechte Festschrift fiir Hermann
Mosler (Springer 1983) 159 ff.; Eduardo Jiménez de Aréchaga, ‘Intervention under
Article 62 of the Statute of the International Court of Justice’ in Rudolf Bernhardt
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cessfully intervened,?® and the Nuclear Tests cases, in which the application
to intervene by the government of Fiji was found to have lapsed as the cases
had become moot.?*

1. The development of the restrictive approach

In the first series of cases, the Court rejected interventions of third states which
had sought to intervene to boundary disputes. In the continental shelf case
between Tunisia and Libya, the Court did not regard Malta’s interest "in the
legal principles and rules for determining the delimitation of the boundaries
of its continental shelf"? to be sufficient and expressed a disinclination to
allow a state like Malta to communicate its views without being bound by
the decision in the case.?®

In a different proceeding concerning the delimitation of the continental
shelf between Libya and Malta, Italy requested permission to intervene since
it considered that both states’ claims to areas of the continental shelf "in the
central Mediterranean [...] extend to areas which would be found to appertain
to Italy if a delimitation were to be effected between Italy and Libya, and
between Italy and Malta, on the basis of international law."?” By way of

(ed), Volkerrecht als Rechtsordnung, internationale Gerichtsbarkeit, Menschenrechte:
Festschrift fiir Hermann Mosler (Springer 1983) 453 f.; Deepak Raju and Blerina
Jasari, ‘Intervention before the International Court of Justice - A Critical Examination
of the Court’s Recent Decision in Germany v. Italy’ (2013) 6 NUJS Law Review 63;
Serena Forlati, The International Court of Justice An Arbitral Tribunal or a Judicial
Body? (Springer 2014).

23 Jurisdictional Immunities of the State [2011] ICJ Rep 494.

24 See Nuclear Tests Case (Australia v. France) (Application to Intervene, Order of
12 July 1973) [1973] ICJ Rep 530; Nuclear Tests Case (New Zealand v. France)
(Application to Intervene, Order of 12 July 1973) [1973] ICJ Rep 324; Nuclear Tests
Case (Australia v. France) (Judgment) [1974] ICJ Rep 272; Nuclear Tests Case (New
Zealand v. France) (Judgment) [1974] ICJ Rep 478; Nuclear Tests Case (Australia
v. France) (Application to Intervene, Order of 20 December 1974) [1974] ICJ Rep
531; Nuclear Tests Case (New Zealand v. France) (Order of 20 December 1974,
Application by Fiji for Permission to Intervene) [1974] ICJ Rep 536.

25 Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Application to Intervene, Judg-
ment) [1981] ICJ Rep 8-9 para 13.

26 ibid 18-19 paras 32-33.

27 Continental Shelf (Libya/Malta Application to Intervene) [1984] ICJ Rep 3, 10-11
para 15.
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intervention, specified to geographical coordinates, Italy wanted to protect
its sovereign rights of exploitation as recognized by customary international
law and the Geneva Convention on the Continental Shelf?®. Both parties
had opposed the intervention, and the Court decided to reject the request.
The Court argued that this intervention was an attempt to introduce a new
dispute? and that the function of article 62 ICJ Statute was not to serve as an
additional basis for the Court’s jurisdiction.*® The Court stressed that Italy
would not suffer from any disadvantages because of its non-participation:®!
the judgment would be binding only on the parties, and the Court would
not have to "decide in the absolute" but rather "which of the Parties has
produced the more convincing proof of title".3?> At the merit stage, the Court
then limited its judgment to an area with respect to which Italy had claimed
no interest.*’

Based on both judgments, the impression could emerge that the interven-
tion system under article 62 was doomed to fail: when a state seeking to
intervene framed its interest too broadly, as Malta did, the Court rejected the
application, and when the interest was narrowed down as in the case of Italy,
the Court suspected the introduction of a new dispute.®* The strategy of a
bilateralization of the dispute expressed itself in several ways: The emphasis
on party consent to the jurisdiction of the Court favoured a restrictive judicial

28 Convention on the Continental Shelf (signed 29 April 1958, entered into force 10 June
1964) 499 UNTS 311.

29 Continental Shelf (Libya/Malta Application to Intervene) [1984] ICJ Rep 3, 20-21
para 32.

30 ibid 22 para 35.

31 ibid 25 para 40, the Court denied that "assuming Italy’s non-participation, a legal
interest of Italy is en cause, or is likely to be affected by the decision" or that a legal
interests of Italy would even "form the very subject-matter of a decision.”

32 ibid 26-27 para 43. Interestingly, the Court also stated, citing the decision in the
Minquiers and Ecrehos case: "The future judgment will not merely be limited in its
effects by Article 59 of the Statute : it will be expressed, upon its face, to be without
prejudice to the rights and titles of third States. Under a Special Agreement concerning
only the rights of the Parties, *the Court has to determine which of the Parties has
produced the more convincing proof of title’".

33 Continental Shelf (Libyan Arab Jamahiriya/Malta) (Judgment) [1985] ICJ Rep 26
para 22.

34 Continental Shelf (Libya/Malta Application to Intervene) [1984] ICJ Rep 3 Diss Op
Ago 130: "The decision on the present case may well sound the knell of the institution
of intervention in international legal proceedings [...]"; cf. on this jurisprudence Miron
and Chinkin, ‘Article 62’ 1710-1711.
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policy as to interventions under article 62. In turn, the Court protected third
states by stressing the inter partes nature of judgments® and by excluding
areas with respect to which third states could have claims. From the perspec-
tive of the dissenting judges, this exercise of judicial self-restraint in order to
protect Italy’s arguable rights came at the expense of rendering a full and
complete decision.*®

2. Tendencies of a more inclusive approach

A Chamber of the ICJ?” composed of three judges who had dissented from the
Court’s restrictive approach in earlier cases and of two judges ad hoc granted
for the first time permission to intervene under article 62 ICJ Statute.® A
mere general interest in sovereignty was still not in itself sufficient.?® In the
specific case however, Nicaragua was found to possess a restricted legal
interest*’ and thus a legal interest affected by the outcome of the case.*! In
attempting to reconcile the general principle of consent to jurisdiction with
the institute of intervention, the Chamber emphasized that its competence "in
this matter of intervention is not, like its competence to hear and determine
the dispute referred to it, derived from the consent of the parties to the case,
but from the consent given by them in becoming parties to the Court’s Statute
[...]".** In its view, there was a difference in kind between intervention and
participation as a party.*> Neither the statute nor the rules would require

35 See also Frontier Dispute (Burkina Faso/Republic of Mali) (Judgment) [1986] ICJ
Rep 576-579 paras 44, 46-49.

36 See Continental Shelf (Libya/Malta) [1985] ICJ Rep 13 Diss Op Mosler 116-117,
Diss Op Oda 131 para 11 and Diss Op Schwebel 172, 174.

37 According to article 26 ICJ Statute, the Court may form chambers. According to article
27 ICJ Statute, a judgment given by any of the chambers provided for in Articles 26
and 29 shall be considered as rendered by the Court.

38 Land, Island and Maritime Frontier Dispute (El Salvador/Honduras) (Application to
Intervene, Judgment) [1990] ICJ Rep 116 para 56.

39 ibid 119 para 66.

40 ibid 121-122 paras 72-73, 124 para 76, 126-127 para 82. Nicaragua itself had ar-
gued that its interests would concern the subject-matter of the dispute, implying that
the Court would have to refuse exercising jurisdiction if it did not grant Nicaragua
permission to intervene according to the Monetary Gold principle.

41 ibid128 para 85.

42 ibid 133 para 96.

43 ibid 133-134 para 97.
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a jurisdictional link.** The Chamber adopted a proposal which had been
suggested earlier by Judge Oda and by Italy, namely to distinguish between
intervention as a non-party, where no jurisdictional basis would be necessary,
and intervention as a party.*’

The Court followed the Chamber’s more inclusive approach. In a subse-
quent dispute between Cameroon and Nigeria, the Court even invited states
to intervene in the proceedings.*® Subsequent judgments since then, however,
have fallen short of explicitly renouncing the earlier restrictive jurisprudence.
The Court has continued to affirm that the interest in legal principles or the
"wish of a State to forestall interpretations by the Court [...] is simply too
remote for the purposes of Article 62."*’ Furthermore, the bilateralization
strategy was continuously pursued: as third states were protected by the infer
partes effect of article 59 of the Statute, Costa Rica’s request to intervene
was rejected by a narrow majority of 9:7.*% The dissenting judges continued
to speak in favour of a less restrictive approach to article 62, pointing out that
such an approach was not excluded by the wording of article 62.* Diminish-
ing the difference between articles 62 and 63°° would put treaty obligations
and obligations under customary international law on equal footing, as far as

44 Land, Island and Maritime Frontier Dispute 135 para 100.

45 Continental Shelf (Tunisia/Libya, Application to Intervene) [1981] ICJ Rep 3 Sep Op
Oda 30-31.

46 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon/Nigeria)
(Preliminary Objections, Judgment) [1998] ICJ Rep 324 paras 115-116; Equatorial
Guinea successfully requested permission to intervene, restricting the scope of its
intervention, see Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon/Nigeria: Equatorial Guinea intervening) (Order of 21 October 1999)
[1999] ICJ Rep 1029.

47 Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia) (Application
for Permission to Intervene, Judgment) [2001] ICJ Rep 603-604 para 83.

48 Territorial and Maritime Dispute [2011] ICJ Rep 348, 363 para 51, 368 para 67, 369
para 71, 471-372 paras 85-86.

49 ibid Decl Al-Khasawneh para 5.

50 ibid Diss Op Abraham, para 4; see also ibid Diss Op Al-Khasawneh, paras 10-14; Joint
Diss Op Cancado Trindade and Yusuf, paras 6, 24, 28 (all on rejecting the solution
based on article 59 ICJ Statute), and para 27 for the importance of article 62 in times
of multilateralization of international relations; Diss Op Donoghue, para 6; Judge ad
hoc Gaja suggested to establish a new procedural mechanism for interventions, ibid
Decl Gaja 417-418.
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the institution of intervention is concerned.’! So far, however, the Court has
continued to emphasize the difference between articles 62 and 63.%

3. A paradigm shift? Interventions in matters of customary international
law - The Jurisdictional Immunities case

The question of judicial interventions is raised not only in the context of mar-
itime boundary delimitations but also in the context of general international
law. The success of such interventions varied. When New Zealand requested
an examination of the situation addressed in the Nuclear Tests judgment
of 20 December 1974%3, the Australian government and the governments
of Samoa, Solomon Islands, the Marshall Islands and the Federal State of
Micronesia filed applications to intervene.>* The governments argued that
they had a legal interest with respect to the erga omnes rights claimed by
New Zealand, for instance a right that no nuclear tests that could give rise to
radioactive fallout would be conducted and a right to the preservation from
unjustified artificial radioactive contamination of the environment.>> The

51 In this sense Continental Shelf (Libya/Malta Application to Intervene) [1984] ICJ
Rep 3 Diss Op Oda 104-105.

52 Territorial and Maritime Dispute (Nicaragua v. Colombia) (Application for Permis-
sion to Intervene, Judgment) [2011] ICJ Rep 433-434 para 35, see also 434-435
para 38 reference to Pulau litigation for that the legal interest can aim not only at
the dispositif but also at the reasoning; for a different view: ibid Diss Op Abraham
para 2. See also paras 12-13 for arguing, contrary to the Court, in favour of a right to
intervene under article 62; Diss Op Donoghue, para 2, see also para 50: in case of
doubts, states should be allowed to intervene as a non-party. She also suggested to
establish a new mechanism, paras 58-59.

53 See Nuclear Tests Case [1974] ICJ Rep 457, 477 para 63.

54 See Request for an Examination of the Situation in Accordance with Paragraph 63
of the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v
France) Case) (New Zealand v. France) (Order of 22 September 1995) [1995] ICJ
Rep 288 Diss Op Koroma 379-380, regretting that the intervening states were not
granted the opportunity to present their views. Whereas Australia relied solely on
article 62, the governments of Samoa, Solomon Islands, the Marshall Islands and the
Federal State of Micronesia relied on both article 62 and article 63.

55 All applications can be found here: ICJ, ‘Request for an Examination of the Situation
in Accordance with Paragraph 63 of the Court’s Judgment of 20 December 1974 in
the Nuclear Tests (New Zealand v. France) Case - Intervention’ ¢https://www.icj-
cij.org/en/case/97/intervention) accessed 1 February 2023.
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Court dismissed New Zealand’s request and, therefore, also the applications
to intervene.>
A successful intervention to a dispute on customary international law
can be found in the Jurisdictional Immunities case. The Court permitted
Greece to intervene to the proceedings between Germany and Italy which
concerned, inter alia, the enforcement of Greek judgments in Italy rendered
against Germany in violation of Germany’s state immunity.’” Greece modi-
fied over the course of the proceeding its application. First, it seemed as if
the intervention was motivated by "Germany’s purported recognition of its
international responsibility vis-a-vis Greece".’® Greece no longer relied on
this ground in the written proceedings and rather focused on Germany’s third
claim according to which Italy violated Germany’s immunity by declaring
Greek judgments against Germany enforceable. Even though Greece wished
to inform the Court of "Greece’s approach to the issues of State immunity,
and to developments in that regard in recent years", Greece argued that this
would only be an illustration of the context, as the interest concerned the
Greek judgments.” The Court decided in favour of the Greek application:
The Court "might find it necessary to consider the decisions of Greek courts"
and "this is sufficient to indicate that Greece has an interest of a legal nature
which may be affected by the judgment in the main proceedings".%
Judge Cangado Trindade welcomed Greece’s intervention not only because

of Greece’s interest in the enforcement of Greek judgments:

"Unlike land and maritime delimitation cases, or other cases concerning predomi-

nantly bilateralized issues, the present case is of interest to third States — such as

Greece — other than the two contending parties before the Court. The subject-matter

is closely related to the evolution of international law itself in our times, being of

relevance, ultimately, to all States, to the international community as a whole, and,

56 Request for an Examination of the Situation in Accordance with Paragraph 63 of the
Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v France)
Case) [1995] ICJ Rep 288, 307 para 68.

57 Jurisdictional Immunities of the State [2011] ICJ Rep 494, on the aspect of interven-
tion: Forlati, The International Court of Justice An Arbitral Tribunal or a Judicial
Body? 200-201.

58 Jurisdictional Immunities of the State [2011] ICJ Rep 494, 499 para 16.

59 ibid paras 17-18.

60 ibid 501-502 para 25, 503 para 32. ibid Diss Op Gaja, according to whom Italy was
under no legal obligation to enforce Greek judgments which is why the question of a
breach of international law would be a concern to Italy and Germany alone.
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in my perception, pointing towards an evolution into a true universal international
law."5!

Greece interpreted the scope of the intervention broadly in the oral proceed-
ings, commenting on the dispute’s history, the municipal judgments, general
questions of state immunity and state responsibility as well as on an individ-
ual right to compensation for violations of international humanitarian law.?
Neither the Court in its judgment nor individual judges commented on the
scope of intervention.®> Whether this order by which Greece was permitted
to intervene as a non-party will, in hindsight, constitute a case-law shifting
precedent for disputes on customary international law remains to be seen.

III. Evaluation

As has been demonstrated above, the intervention system, as interpreted by
the Court, differentiates between sources in that parties to a multilateral treaty
have a right to intervene and their legal interest is presumed because they are
bound by the multilateral treaty which will be interpreted by the Court. In
contrast, interested states are granted permission to intervene under article
62 of the Statute only in narrow circumstances.

The Court’s restrictive policy can be explained by reference to the juris-
dictional structure. The lack of a comprehensive compulsory jurisdiction can
cause the concern that states would be deterred from submitting disputes to
the Court by the possibility that third states could join the dispute by way of
intervention.%* The Court protected third states in the merits by compartmen-

61 ibid Sep Op Cangado Trindade para 58. In a similar sense: Christine Chinkin, ‘Article
62’ in The Statute of the International Court of Justice: A Commentary (2nd edn,
Oxford University Press 2012) 1546, 1558, 1569.

62 See in particular Public sitting held on Wednesday 14 September 2011, at 10 am, at
the Peace Palace, Verbatim Record 14 September 2011 CR 2011/19 paras 50-120;
but cf. Miron and Chinkin, ‘Article 62’ 1708 para 54, according to whom "Greece
changed tack during the oral hearings, in order to concentrate on how the application
of the general rules might affect its legal obligations."

63 Solely Koroma pointed in his separate opinion to the individual compensation argu-
ment, cf. Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening)
(Judgment) [2012] ICJ Rep 99 Sep Op Koroma 159 para 8.

64 In the end, however, it is convincing to say that, when it comes to ruling on applications
to intervene, "opposition of the parties to a case is, though very important, no more
than one element to be taken into account by the Court.", Land, Island and Maritime
Frontier Dispute [1990] ICJ Rep 92, 133 para 96.
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talizing and bilateralizing the dispute;® it excluded certain geographical areas
from further judicial consideration and examined which of the two parties
had a better title.% In this sense, one can say that the restrictive policy as to
judicial interventions under article 62 ICJ Statute may have confined the judi-
cial perspective. Not only does it make interventions to disputes on customary
international law more difficult, it also led to judgments which adopted a
more bilateral perspective than a perspective on general international law.%

Yet, one should not overstate this claim. The next sections will illustrate
how the wider normative environment has informed the Court’s interpretation
of the law and that the Court’s jurisprudence contributed to the clarification of
the general law. Also, it is hard to predict whether a less restrictive approach
to interventions under article 62 would favour a greater willingness on the part
of the Court to comment on matters of general international law. Contentious
proceedings are, of course, not the only possibility, the advisory opinion
procedure may also be considered as procedure in which questions of general
international law and of abstract relationships between different fields of law
could be discussed.®® Whether states would use the opportunity to intervene
if the Court adopted a less restrictive approach is difficult to evaluate, and
one cannot fail to note that interventions under article 63 ICJ Statute have not
occurred frequently. It remains to be seen whether the recent interventions
by states to the ongoing proceedings between Ukraine and Russia® under

65 Abi-Saab, ‘Cours général de droit international public’ 261, speaking of an arbitrali-
sation of the Court after 1966 during the 1970 and 1980s which was reflected in a
restrictive policy as to judicial interventions.

66 Continental Shelf (Libya/Malta) [1985] ICJ Rep 13, 25 para 21.

67 Cf. Koskenniemi, From Apology to Utopia: The Structure of International Legal
Argument - Reissue With New Epologue 463 footnote 277.

68 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep
240 para 25 on the relationship between human rights law and international humani-
tarian law; Legal Consequences of the Construction of a Wall (Advisory Opinion)
[2004] ICJ Rep 178 para 106. For contentious proceedings see Armed Activities on
the Territory of the Congo (Democratic Republic of the Congo v. Uganda) (Judgment)
[2005] ICJ Rep 242-243 para 216 in which the Court recalled its approach in the
Wall-Opinion; Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) (Judgment
of 3 February 2015) [2015] ICJ Rep para 474, holding that a certain conduct may
be "perfectly lawful under one body of legal rules and unlawful under another [...]
However, it is not the task of the Court in the context of the counter-claim to rule on the
relationship between international humanitarian law and the Genocide Convention."

69 See the references above in Fn. 21.
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article 63 of the ICJ Statute will be indicative of a development that will
be characterized by a greater interest of states to articulate their views on
international law in specific disputes and whether that will influence the
future interpretation of article 62. Of course, states have ample ways to let
their view on a certain legal question be known to the public and to the
Court.”® While informal amicus curiae briefs could reduce the pressure on
the intervention system, it appears to be worth considering whether one
should not formalize the ways to communicate information to the Court by
taking a less restrictive approach to article 62.

C. Jurisdiction and the interrelationship of sources

This section will first lay out the impact of jurisdictional clauses on how the
Court addresses the interrelationship of sources (I.). It will then examine how
the Court’s jurisdiction based on a specific treaty can also encompass general
international law in the sense of a "general part" (II.). Subsequently, the
section will address the relationship between the jurisdictional clauses and
"substantive" international law which does not belong to the just mentioned
"general part" (II.). In this context, the section will, in particular, focus on

70 Cf. on this topic also Miron and Chinkin, ‘Article 62’ 1740 para 147; as it has been
pointed out, even an unsuccessful application to intervene achieves the objective to
inform the Court of one’s legal views, see Thomas Cottier, Equitable Principles of
Maritime Boundary Delimitation: The Quest for Distributive Justice in International
Law (Cambridge University Press 2015) 504; Continental Shelf (Libya/Malta Appli-
cation to Intervene) [1984] ICJ Rep 3 Sep Op Nagendra Singh 32 ("The purpose of
warning the Court as to the area of Italian concern has indeed been totally fulfilled");
but see also ibid Diss Op Ago 29-30, who criticized "a tendency of the Court [...] to
feel convinced that the aims which the procedure of intervention properly so called was
intended to achieve, would in fact already be practically attained by the mere holding
of the preliminary proceedings on the question of admission of the intervention." Cf.
for a recent critique of a "mass intervention strategy" under article 63 Allegations
of Genocide under the Convention on the Prevention and Punishment of the Crime
of Genocide (Order) https://www.icj-cij.org/sites/default/files/case-related/182/182-
20230605-ORD-01-00-EN.pdf Decl Gevorgian paras 7, 9; Diss Op Xue para 28
(both on the possibility that such interventions could create political pressure on the
Court); on the idea of the establishment of an amicus curiae proceeding before the
Court see Paolo Palchetti, ‘Opening the International Court of Justice to Third States:
Intervention and Beyond’ (2002) 6 Max Planck Yearbook of United Nations Law 165
ff.
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the relationship between applicable law and the doctrine of interpretation and
on the way in which the Court addresses the jurisdiction under the Genocide
Convention. In its concluding observations, this section will highlight that re-
cent decisions confirm the Court’s tendency to emphasize the distinctiveness
of sources when it comes to the Court’s jurisdiction (IV.).

I. Jurisdiction clauses and their impact on the interrelationship of sources

This subsection concerns the question of whether the Court’s jurisdictional
regime impacts the way in which the interrelationship of sources is addressed.
Article 36 of the Statute governs the question of jurisdiction. According to
article 36(1) ICJ Statute, jurisdiction can be based on special agreements or
on general treaties providing for dispute settlement and specialized treaties
with compromissory clauses.”! When a state had applied for proceedings
against another state without a previous agreement, the latter could con-
sent to the Court’s jurisdiction (forum prorogatum).” According to article
36(2) ICJ Statute, states can submit unilateral declarations by which they
recognize the Court’s jurisdiction as compulsory in advance.” The Court
then will have jurisdiction in a dispute between two states which accepted
"the same obligations". The declarations can be subject to reservations and
withdrawal.”* Being bound by its Statute, the Court cannot recognize bases
of jurisdiction outside article 36; therefore, two states cannot confer on the
Court jurisdiction outside the Statute.” Concepts such as jus cogens or erga
omnes obligations have so far not altered the consensual equation. The Court
rejected the argument that it would automatically have jurisdiction in case of

71 For an overview see Peter Tomka, ‘The Special Agreement’ in Liber amicorum judge
Shigeru Oda (Kluwer Law International 2002) 553 ff.

72 Corfu Channel Case (UK v Albania) (Preliminary Objection) [1948] ICJ Rep 27;
Haya de la Torre Case (Colombia/Peru) (Judgment of June 13th, 1951) [1951] ICJ
Rep 78; Anglo-Iranian Oil Co (United Kingdom v. Iran) (Judgment of July 22nd, 1952)
[1952] ICJ Rep 114; Certain Questions of Mutual Assistance in Criminal Matters
(Djibouti v. France) (Judgment) [2008] ICJ Rep 203 para 60.

73 For an overview see ICJ, ‘Declarations recognizing the jurisdiction of the Court as
compulsory’ ¢https://www.icj-cij.org/en/declarations) accessed 1 February 2023.

74 France withdrew its declaration after the Nuclear Test cases (907 UNTS 129), the
United States of America withdrew its declaration after the Nicaragua decision (1408
UNTS 270).

75 Robert Kolb, The International Court of Justice (Alan Perry tr, Hart 2013) 297 ft.
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an alleged violation of jus cogens or erga omnes obligations.”® In particular,
the Court held that the jus cogens nature of an obligation would not render
a reservation to a jurisdictional clause invalid; five judges, however, would
have preferred if the Court had examined the admissibility of such reservation
with the Genocide Convention’s object and purpose.’’

Both titles of jurisdiction, article 36(1) and article 36(2), are distinct.
Failures by one party to meet the procedural obligations under a treaty’s
compromissory clause do not exclude the Court’s jurisdiction under article
36(2).”® Whereas this was controversial in 1939 when a minority of judges
had argued that the more burdensome procedural obligations under a treaty
with a compromissory clause would determine jurisdiction under article 36(2)
as well,”” the majority’s view was confirmed by subsequent judgments.®

Also, reservations attached to a unilateral declaration under article 36(2)
ICJ Statute, by virtue of which a specific treaty is excluded from the Court’s
jurisdiction, do not affect functionally equiv