Part V:
Mineral supply chains and illicit flows
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Introduction

Artisanal extraction of gold is considered to have enormous potential for
development. In many countries of the world, informal artisanal mining
ensures the survival of workers and their families. But failures of policies
to formalise artisanal mining prevent the realisation of socio-economic po-
tential and push many artisanal miners into illegality, as informal activities
are criminalised and therefore gold becomes “illegal”. High commodity
prices not only offer an incentive for people to work in the artisanal
mining sector despite the risks involved. They have also attracted legal and
illegal actors who want a piece of the pie.

Gold is not an illegal good, but its extraction can be illegal. Gold trade
is also not illegal per se, but the trade of illegally extracted or brokered
gold is. Therefore, at a certain point of the supply chain, gold from
criminalised mining usually enters the legal market in order to become
profitable. Traders of illegal gold have to find an entry point in order to
“legalise” the resource. In many countries of the world, networks of legally
and illegally operating actors have emerged around artisanal mining to
help facilitate the smuggling of artisanal gold and the laundering of the
associated profits. This makes the supply chain of gold particularly interest-
ing. Since many different actors are involved, there are clearly legal and
clearly illegal practices, but also shades of grey that could better be labelled
“illicit”.

South Africa is an interesting case to investigate the illicit nature of
artisanal gold mining. It is one of the most important gold producers on
the African continent and an important international trading partner for
the European Union (EU), but has not succeeded in formalising artisanal
mining in the country. The current regulations do not provide a coherent
framework for artisanal miners, and certain activities are criminalised. This
leads to a dual situation in South Africa: industrial mining is legally and
formally recognised and encouraged, while the status of artisanal mining
has not been clarified — it is an illicit activity, in many instances also illegal.
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The focus of this article is to investigate the supply chain of artisanal gold
from South Africa and to answer the following questions: At which points
in the supply chain of gold do licit and illicit, legal and illegal practices
intersect? Which networks and actors are involved at certain stages of the
supply chain? Is it possible that gold from artisanal extraction in South
Africa also enters the European market?

Although local conflicts and massive violent clashes over artisanal gold
mining in South Africa have increased in the past years, its vulnerability
to conflict has been overlooked. The South African case has not received
much attention in recent debates about gold extraction, neither in the
discussion on the formalisation of artisanal gold mining in Africa nor
in the discussion on the implementation of the EU Conflict Minerals
Regulation, because conflict areas in South Africa — compared to other
examples like the Democratic Republic of the Congo (DRC) — remain
below the threshold of civil war and are not considered high-risk areas.
The gold supply chain from South Africa to Europe is of particular interest
because South Africa is an important trading partner of the EU. The
EU Contflict Minerals Regulation introduces responsibilities for European
traders of gold from conflict-affected and high-risk areas (see Bauchowitz
& von Carlowitz in this volume). The EU defines such areas as “[a]reas
in a state of armed conflict, fragile post-conflict areas, as well as areas wit-
nessing weak or non-existing governance and security, such as failed states,
and widespread and systematic violations of international law, including
human rights abuses” (Responsible Minerals Initiative n.d.). It provides
European importers of gold with an indicative, non-exhaustive list of areas
in different countries. Even though South Africa does not appear on the
list, which includes 30 states all over the world (as of March 2022), it is in-
directly affected. The implementation of the Regulation has increased the
awareness of many European countries and companies about the risk of
non-formalised artisanal gold entering the legal market. Reputational risks
have driven many companies to adopt voluntary — and in many cases very
extensive — standards. This also increases pressure on mining states world-
wide to drive forward the mining regulations and to improve conditions
in the artisanal mining sector. In addition, the European Commission has
presented a proposal for a “Directive on corporate sustainability due dili-
gence” which aims at fostering social and environmental standards in glob-
al value chains and ensuring compliance with human rights (European
Commission 2022). The expected adoption of the Directive will increase
the responsibilities of European companies when they import resources
into the European market.
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Supply chains of artisanal gold: illicit, informal and illegal elements

Gold ranks among the most precious metals in the world. In 2018, approx-
imately 3.300 tonnes of gold was extracted all over the world. 27 % of
worldwide gold production took place in Asia, followed by Africa with
18 % and Latin America and North America with 17 % each. 11 % of pri-
mary production took place in Oceania, followed by Europe with 10 %
(Refinitiv 2020). The supply chain of gold can be divided into three stages.
At the first stage of the supply chain, extraction of gold takes place in ei-
ther the artisanal or the industrial form. After the raw material is extracted,
gold is further refined in smelters or refineries. Smelters and refineries are
considered the bottleneck in the supply chain of minerals and metals: once
raw materials from different sources are melted together, it is more diffi-
cult to trace their origin later in the process (Young, Fernandes and Wood
2019). This means that actors who buy refined gold have to rely on trans-
parent and reliable information from refineries about the origin of the ma-
terial. Gold is often associated with jewellery, but this is not the only sector
where the material plays a role. It is also used for investments, industrial
demand or electronics (Refinitiv 2020).

Especially at the first stage of the supply chain of gold, different
practices overlap — from legal through illicit to illegal. (For a distinction
between illicit and illegal see also Shaw & Goodwin in this volume.) Gold
extraction can happen in several ways. The most important and relevant
distinction, between industrial mining and artisanal mining, refers to the
method of extraction. There are various definitions of artisanal mining.
The OECD refers to this practice as “artisanal and small-scale mining
(ASM)” and defines it as follows: “formal or informal mining operations
with predominantly simplified forms of exploration, extraction, process-
ing, and transformation. ASM is normally low capital intensive and uses
high labour intensive technology. ‘ASM’ can include men and women
working on an individual basis as well as those working in family groups,
in partnership, or as members of cooperatives or other types of legal asso-
ciations and enterprises involving hundreds or even thousands of miners”
(OECD 2016). This contrasts with industrial mining, which is carried out
by — mainly large and international — mining companies in highly technol-
ogised operations. Industrial mining requires huge financial investments
and in most countries of the world a comprehensive process of approval.
Artisanal mining on the other hand can be carried out comparatively easi-
ly. Workers only need simple tools to begin with the artisanal extraction
of gold. This explains why artisanal gold mining attracts unemployed or
underemployed people in developing countries — and can therefore be
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regarded as an important activity of subsistence economies. In some cases,
financial gain from artisanal gold mining for survival is tolerated up to a
certain point. The legislation either leaves certain loopholes or does not
criminalise the activity up to a certain income, and it can then be regarded
as an informal practice (Engels 2019).

In other examples, the case is clearer. A number of African countries —
among them Ghana and Zimbabwe — have advanced the formalisation of
artisanal mining over the past twenty years (Hilson 2020). By applying for
a licence and meeting certain requirements, artisanal miners can legalise
their operations, allowing them to legally sell gold to traders and declare
their taxes. Hilson and Maconachie argue that formalising and supporting
ASM could also help governments to achieve their SDGs (Hilson and
Maconachie 2020). But in practice, many countries have set the threshold
for applying for a licence very high, which makes it difficult for artisanal
miners to obtain a licence. As a result, even in many countries where
artisanal gold mining has been formalised, workers continue to operate
without a licence, making the activity de facto illegal (Hilson et al. 2021).

In addition, there are a number of countries — including the case of
South Africa examined here — where the formalisation of artisanal mining
is stagnating and has not yet made much progress. Up until now, the
mining legislation does theoretically allow miners to apply for licences,
but since it does not specifically mention the term “artisanal mining” and
only distinguishes between small-scale and large-scale mining, processes
are not adapted to the conditions of individual miners, which makes it
impossible to obtain a licence (Interview Nel 2022; Martin 2019a; Roberts,
Dixon and Merkle 2016).

In many cases around the world, artisanal gold mining has been linked
to conflicts or their economies. The financing of armed conflicts in the
Democratic Republic of the Congo has received particular attention (see
also Bauchowitz & von Carlowitz in this volume). Moreover, social and
political conflicts over artisanal mining also occurred in non-conflict ar-
eas, which can — among other reasons — be traced back to the unclear
formalisation status of artisanal mining in many countries. Various studies
have investigated conflicts between industrial and artisanal mining over
access to land below the threshold of civil wars (Engels 2016; Engels und
Dietz 2017) and — as a consequence — over access to the extraction of
gold (Prause 2014; Wan 2014; Engels 2017; Crawford, Agyeyomah and
Mba 2017). While industrial mining is technology-intensive and capital-in-
tensive, small-scale miners can continue to search for raw materials in
shafts of former industrial mines that can no longer be profitably operated
by machines in the industrial process. This could be an opportunity to
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combine both techniques, but in many cases it leads to conflicts over
access to former industrial mining sites, as labour protections on these sites
are expensive and companies want to avoid liability (Hilson, Sauerwein
and Owen 2020). Conflicts over artisanal mining on a community level
are a second important aspect. In many mining communities, conflicts
arise over the influx of workers and resulting social problems (lack of in-
frastructure, conflicts over jobs) (Medina Bernal et al. 2019) because toxic
by-products from artisanal mining contaminate water and soil (Shandro,
Veiga and Chouinard 2009; Durand 2012; Lusilao-Makiese et al. 2013) or
because of the involvement of criminal actors that affects the security of
mining communities (Hunter 2019; Wagner and Hunter 2020).

Gold mining in South Africa

South Africa is an interesting case to investigate the illicit nature of arti-
sanal gold mining. Despite being one of the most important gold produc-
ers on the African continent, South Africa has not started to formalise arti-
sanal mining. Currently, the most important mining regulation, the South
African Mineral and Petroleum Development Resource Act (MPRDA),
does not provide a coherent legal framework for artisanal mining, despite
the Department of Mineral Resources and Energy (DMRE) indicating that
the MPRDA could provide permits for artisanal workers. The Department
has issued mining licences to artisanal miners only in a few cases in the
diamond sector in the mining town of Kimberley. So far, the case of
Kimberley is the exception, but it encourages artisanal miners from other
regions to advocate for further formalisation of mining (Interview Lethoko
2022). Obtaining a licence for individuals is almost impossible: miners
have to adapt to the requirements for small-scale mining, which set a
high threshold for artisanal miners (Interview Nel 2022). This leads to a
dual situation in South Africa: industrial mining is legally and formally
recognised and encouraged, while the status of artisanal mining has not
been clarified.

At the beginning of democracy in South Africa in 1994, artisanal small-
scale mining was technically legalised, but when the MPRDA was intro-
duced in 2002, it did not introduce a coherent framework for artisanal
mining and well-defined criteria for this activity. Operating without a
licence is a criminal activity in South Africa: artisanal miners without a
licence operate as illegal miners and may face charges (Minerals Council
South Africa n.d.). South Africa is currently debating a draft on artisanal
and small-scale mining policy which is supposed to introduce specific
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requirements for artisanal miners (DMRE 2021). The policy is meant to
clarify the status of artisanal and small-scale mining in the country and fa-
cilitate the application process for individuals, but many questions remain
open (see last section) (Interview Nel 2022).

In general, the mining sector in South Africa is a highly conflictive envi-
ronment. The South African government has not succeeded in resolving a
wide range of conflicts over the extraction of the raw material, despite high
human rights standards (Martin 2019a). The implementation of the far-
reaching legislation fails in practice because the state’s priority is economic
profit. South Africa benefits from high commodity prices, which generate
not only massive revenues for the sector but also fiscal gains for the state
(PwC 2021). Ten years ago, a tragic incident occurred in this environment,
known as the “Marikana massacre”. In the mining town of Marikana, in
the North West Province of the country, a wildcat strike in a platinum
mine of Lonmin, an international mining company based in London, led
to a confrontation between workers and the police at the mining site.
The police opened fire and killed 34 mineworkers. Many more striking
workers were injured. In the following years, academic articles critically
investigated the events that led to the escalation in the mine, with a special
emphasis on the difficult relationship between unions and the state, but
focusing also on the relationship between workers and unions (Alexander
2013; Alexander et al. 2013). The focus on the platinum sector also led to
deeper investigations into the impact of mining on local development and
local communities, and scholars also started investigating the social and
environmental impact of other minerals, for example gold (Cairncross and
Kisting 2016).

In recent years, reports over violent conflicts in the gold mining sector
in South Africa drew attention to the working conditions of artisanal
miners in South Africa, conflicts over the extraction of resources in gold
mining communities and the role of criminal networks, corruption and
their links to formal institutions such as traditional authorities or the
police (Thornton 2014; Nhlengetwa and Hein 2015). Especially non-gov-
ernmental organisations, but also the South African Human Rights Com-
mission, have focused more and more on the illicit and illegal nature of
gold mining. This article draws on many of their findings by placing a
focus on the broader supply chain of gold, particularly looking at the
European market as a possible buyer of illegally extracted gold from South
Africa.
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Following illegal gold from South Africa to Europe

In the following chapters, the intention is to trace the activities of legal
and illegal actors at different stages of the supply chain of gold from
South Africa to Europe. Supply chains of metallic raw materials such as
gold are particularly complex because there are various intermediate steps
before the metal reaches the end consumer. After the extraction of the
mineral, further processing of gold takes place in specialised gold smelters.
After the smelting process, during which metals from different sources
are melted together, it is almost impossible for buyers to trace the origin
of the material. At the same time, the trade of illegal or illicit gold also
plays a significant role, through which it is also possible to disguise its
origin. Various studies suggest that the supply chain of artisanal gold
from South Africa to the EU spans several countries. In addition to South
Africa’s neighbouring countries, key players are the United Arab Emirates
— especially Dubai — and Switzerland.

Artisanal miners: driven by necessity or criminal activity?

As mentioned above, gold extraction in South Africa is not per se illegal,
neither in the industrial nor in the artisanal form. But the Minerals Coun-
cil South Africa estimates that most artisanal mining in the country is
carried out without a licence and is considered an illegal activity.

With an estimated output of around 14 billion rand annually and more
than 30,000 people working in the artisanal mining sector, South Africa
is one of the biggest sources of artisanal gold on the African continent
(Minerals Council South Africa 2019). Artisanal mining can be regarded as
a means to survive for many people in South Africa who struggle because
of the dire socioeconomic conditions many South Africans live in.

South Africa ranks among the countries with the highest inequality
rates worldwide. A World Bank report from 2018 revealed that the lack
of employment opportunities is the main driver for inequality, especially
for people from rural areas who are disadvantaged in the labour market
because they lack employment opportunities in their immediate surround-
ings. High costs for public transport set an additional threshold. Apart
from that, the situation of the age cohort 15 to 34 years — around 12
million people — is particularly concerning. More than 40 percent of this
age cohort were neither in work nor in any form of education (World
Bank 2018). This explains why South Africans are looking for ways to
make a living and are therefore attracted to jobs in informal economies.
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In recent years, several violent clashes between security forces and arti-
sanal miners, as well as conflicts between artisanal miners and communi-
ties, have drawn the attention of South African media to the difficult cir-
cumstances in the sector, and an intense debate has flared up about the re-
sponsibility and the role of the artisanal miners. Frequently, the media re-
ports mainly on misconduct, which paints a negative picture of artisanal
miners. This overlooks the fact that there are very different groups of ac-
tors. Many artisanal miners practice artisanal mining primarily as a subsis-
tence economy. For these actors, formalisation would have positive conse-
quences, because their activities have so far mainly been criminalised.
More and more, they reject the designation “Zama Zama” — a Zulu expres-
sion which means “keep on trying” or “to gamble” — because this term has
negative connotations (Interview Lethoko 2022). Many of the South
African nationals working in artisanal mining were previously employed
in bigger mining companies. But since the decline of gold mining in
South Africa, these workers lost their jobs and were forced to work in the
informal sector (Martin 2019b). Because it is not recognised as a formal
economy, it can only be estimated how many people are involved in arti-
sanal mining in South Africa (UNICRI 2016: 33). This also leads to contra-
dicting statements about the involvement of foreign nationals. Zimbabwe
and Mozambique are also in a difficult economic situation: both countries
are highly indebted, suffer from massive economic crises and are also con-
fronted with high levels of unemployment, especially youth unemploy-
ment. According to some estimates, 709% of artisanal miners in South
Africa are undocumented foreigners (Hunter et al. 2019). These miners of-
ten face double discrimination: first of all they are vulnerable because of
their illegal — or at least illicit — status in the country, and secondly they are
at risk because of the nature of their activity. Criminal networks exploit
this situation. In some cases, workers were specifically recruited abroad
without knowing that this would cause them to slip into an illegal status.
This makes them particularly dependent on the criminal networks associ-
ated with artisanal mining in South Africa, which make this relationship a
deliberate dependency — artisanal mining is often linked to other forms of
criminal activities, sometimes organised crime (UNICRI 2016: 33). The
National Association of Artisanal Miners (NAAM) - an organisation
which was formed in 2019 to advocate for the legal recognition of artisanal
mining — contradicts these estimates, stating that according to their re-
search with Wits University in Johannesburg, “by far the majority are
South African Citizens” (NAAM 2019). This also illustrates that criminalis-
ing artisanal mining — which is nevertheless an important economic activi-
ty — obscures important information about the relevance of the sector.
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Many mining activities take place in abandoned mining sites which
were used by industrial mining companies (Martin 2019a). According to
South African legislation, a company has to obtain a closing certificate
after it completes the industrial mining process. The company is then
obliged to start a rehabilitation process. A key challenge in South Africa,
however, is the implementation of the laws (Marais et al. 2021). One
problem is that many mining sites were already abandoned before the end
of Apartheid, so that it is almost impossible to trace their owners. Apart
from that, governmental institutions in South Africa lack capacities to
enforce the law, even if they know the company responsible. This explains
why South Africa has more than 6.000 abandoned mines, which create
an attractive venue for artisanal miners (Luthango 2022). While industrial
exploitation of the material might not be profitable anymore, artisanal
miners can still exploit smaller quantities of gold in the artisanal process
and therefore enter old shafts or search for gold in mine tailings, which
are very often located next to former industrial mining sites. At the same
time, this unregulated activity puts many workers at risk. This is because
old and abandoned shafts can collapse; moreover, toxic waste can still
be found in narrow shafts, endangering workers’ health in the short and
medium term (Mhlongo et al. 2019). In some cases, this problem has led
to conflicts between actors from the artisanal mining sector and from the
industrial mining sector: artisanal miners were evicted after trespassing
because companies fear legal consequences in case of an accident.

The lack of formalisation of the sector leads to an unfortunate situation
because gold resources on former industrial mining sites will not get
exploited and as a consequence are lost. There is untapped potential for
combined approaches to unite both types of mining and thus exploit the
full potential of gold mining. A recent World Bank report also argues
that small-scale mining has a high potential for economic development
in many countries worldwide and should not only be seen as a comple-
ment to industrial mining, but rather as an activity with high economic
potential. Hilson et al. note that the rapid growth of artisanal mining
is forcing more and more states and donors in Sub-Saharan Africa to
consider far-reaching strategies to formalise artisanal mining (Hilson et al.
2021). While some African countries have passed legislation to formalise
artisanal mining and have implemented programmes to reform the sector,
South Africa has been more reluctant to try such combined models.
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Illegal actors: the role of (criminal) networks in the context of artisanal gold
mining

Successfully organising artisanal mining in South Africa would hardly be
possible without the strong role of criminal networks. While the South
African police have targeted illegal artisanal miners in the past, evidence
also shows that other police actors are part of criminal networks engaged
in artisanal mining (Clark 2019; Interview Nhlengetwa 2022; Parliamen-
tary Monitoring Group 2017). Some experts have called for a stronger
focus on those actors that facilitate the formation of criminal networks
around artisanal mining and gold laundering (Hunter et al. 2019). In the
South African case, criminal gangs but also legal actors — such as local
security forces and the police — are involved in the organisation of small-
scale mining. Ultimately, a network develops around artisanal mining in
which not only the workers and criminal gangs, but in many cases also
security forces and other members of communities indirectly benefit from
the formation of artisanal gold mining (Martin 2019b).

With high profit rates for gold on international markets, South Africa’s
gold mining sector seems to have attracted national and international
organised crime syndicates. In a 2017 meeting with the South African par-
liament, the Department of Mineral Resources stated that these syndicates
were “highly organized, dangerous, well-financed and complex” and “use
proceeds for furtherance of other crimes”. In the same meeting, a represen-
tative of the Directorate for Priority Crime Investigation (DPCI) revealed
that organised crime in the mining sector has “inter-linkages with other
organized crime which include human smuggling and trafficking, money
laundering, illegal weapons and explosives, violent crime, environmental
degradation, the illicit economy, transnational organized crime, customs
offences and tax evasion” (Parliamentary Monitoring Group 2017). Fur-
ther research (e.g. Martin 2019a, see section below) indicates that in the
South African case a network of legal and illegal actors is involved in
the illegal extraction of gold and benefits from it — not a hierarchically
organised criminal organisation. So far, the South African authorities have
not succeeded in dismantling the organised crime networks in the mining
sector. One of the main reasons is the involvement of local police forces
that prevents the South African state from taking action against the trade
in illegally mined gold. In some cases, police forces cooperate with net-
works of artisanal miners by “ignoring” illegal activities and benefiting
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economically in exchange (Martin 2019b).! In other cases, police officers
do not declare confiscated gold as evidence, sell it to traders and as a
consequence become an active pillar in the illegal trade of gold. According
to the Environmental Justice Atlas (2021), “the zama zamas are also regular
victims of cartels often working in tandem with police to rob the miners at
gunpoint or coerce them into working for them” (Environmental Justice
Atlas 2020). So far, the only measure taken by the South African state has
been to increase the presence of the security sector in many regions, which
— at the same time — increases insecurity because of escalating conflicts at
mining sites.

There is insufficient evidence of the extent to which local community
representatives or traditional elites are involved in illicit activities and/or
cooperate with cartels or are even part of them. The unregulated nature
of artisanal gold mining has negative impacts on local communities and
in many cases jeopardises the rights to health, to a clean environment and
to water, which are enshrined in the South African Constitution (Carry
and Miiller forthcoming). In addition to these severe violations of human
rights, conflicts repeatedly arise over the mining of artisanal gold, which
often escalate violently. Often, conflicts arise over access to particularly
profitable mining sites. Such conflicts also affect residents in the imme-
diate surroundings of mining operations, leaving affected communities
particularly vulnerable because of a very tense environment. At the same
time, artisanal miners are also victims of hostility, assault and violence.
Their reputation is very low because they are blamed for violence exerted
by gangs and mining bosses operating in communities. Communities, but
especially the media, often make no distinction between ordinary workers
who are looking for gold in search of economic prospects and those who
are involved in the often violent illegal trade (Thornton 2014). The nega-
tive perception of artisanal miners can also be traced back to xenophobic
attitudes in certain communities, which have been frequently reported in
South Africa in recent years (Human Rights Watch 2020).

This escalation of conflicts around artisanal gold mining in South Africa
explains the changing nature of reported causes of deaths of artisanal
miners. In 2012, 92 per cent of fatalities were due to unsafe working
conditions (rockfall or tunnel collapse), 8 per cent due to turf war and
murder. Within three years, the situation changed completely. In 2015,
67 per cent of fatalities were due to turf war and murder, 1 per cent due
to police or security battles and 32 per cent due to working conditions

1 See also: Directorate for Priority Crime Investigation (2017).
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(Johnson 2016). The representativeness of these figures must be viewed
with caution, as most accidents and assaults don’t get reported because of
the criminalisation of artisanal mining. But these figures do suggest that
violence in mining communities continues to increase.

In South African media and politics, attention to the violent conflicts in
the artisanal mining sector has increased in recent years. So far, however,
no comprehensive efforts of the South African government to systematical-
ly address the problem are apparent. The discussion on the formalisation
of artisanal mining is a step in the right direction but progresses much
too slowly to change the situation immediately. Approaches such as more
intensively policing communities and artisanal miners do not seem to
solve the problem because they rather shift the blame to workers and do
not necessarily address underlying causes as well as the role of criminal
networks. In 2019, researcher and artisanal gold specialist Alan Martin
presented an in-depth study for the Institute for Security Studies (ISS)
in Johannesburg, which also reveals the role of networks involved in the
trade of artisanal (and illegal) gold (Martin 2019a; Martin 2019b).

South Africa will have to address these challenges in the artisanal
mining sector soon. This is because the socioeconomic impact of the
COVID-19 pandemic is driving many people — in South Africa, but also
in other countries in Southern Africa — to look for economic alternatives.
Since the beginning of the pandemic in South Africa in the first quarter
of 2020, the unemployment rate has risen from 29 percent to around 35
percent (Miller 2021; Statistics South Africa 2020: 1; Statistics South
Africa 2021: 6). This dire economic situation has left many people with
no other option than to take advantage of opportunities that arise to make
money, even if they are short-term and often not legal, especially during
the strict lockdown which the South African government imposed. At the
beginning of the pandemic, gold production decreased as a consequence
of strict lockdowns many countries worldwide imposed (Muthuri et al.
2021). But at later stages of the pandemic, increasing prices for commodi-
ties have provided an additional incentive for people to search for gold.
It is therefore not surprising that South African media reported in March
2021 on a case of 100 gold miners who continued to work despite a strict
lockdown and hid from the police in a shaft for fear of consequences
(Harrisberg 2020). This shows that illegal gold mining remains financially
lucrative as long as the material finds its way into the market.
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“Legalising” artisanal gold

The question remains: what happens after the illegal extraction of gold in
South Africa? When and how does gold from illegal artisanal mining enter
the legal supply chain? The process of legalising illegal gold is called “gold
laundering”: “Gold laundering is the process whereby illegally obtained gold is
melted and recast into another form. The recasting is performed to obscure or
conceal the true origin of the gold. The recast gold is then sold, thus laundering
it into cash.“ (Williams 2019) South Africa is an exceptional case because
— compared to many other African countries — it can be assumed that a
large part of the gold laundering takes place in the country and the gold is
transferred either to the legal market in South Africa or to the legal market
in other countries.

Gold laundering in South Africa (and its neighbouring countries)

In his study, Alan Martin identified a “five-tier crime syndicate hierarchy”
of “1) individual criminal miners; 2) gangs and illegal mining bosses; 3)
bulk buyers at national/regional levels in the form of licensed or registered
entities; 4) front company exporters; and 5) international intermediary
companies and buyers.” (Martin 2019b: 4-5). According to his research,
the laundering of gold from illegal sources takes place at level 3. Actors
with occupations in which it is legal to possess and process gold — such
as licensed scrap-metal dealers, pawnshop owners or jewellers — are key
players: “It is they who launder the illicit gold into the legal supply chain
by converting the lower-grade doré bars (doré is a semi-pure alloy of gold
and silver). Prior to delivering the gold to the refineries, the Level 3s
often mix and melt down the doré with alloys to make it consistent with
jewellery. As with the laundering of any product, the more stages it goes
through to disguise its origins, the harder is it for police to connect it to its
illicit source.” (Martin 2019b)

Normally, every seller is legally required to document this process, but
in the South African case, this requirement is regularly circumvented, e.g.
by issuing fake certificates. After the laundering of illicit gold into the
legal market, the product is either sold there or leaves the country as a
legal product. Because actors at level 4 and level 5 “frequently operate
from outside South Africa”, the last possible access point for South African
law enforcement is level 3 — which is the crucial step in the hierarchy.
By selling gold as scrap metal, sellers disguise the poorer quality of arti-
sanal gold that would normally give buyers an indication of its origin
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from non-industrial mining with lower quality. In South Africa, gold is
already laundered in one of the many local refineries and leaves the South
African market as an officially recognised “legal product” (Martin 2019b),
thus making it even more complicated for gold importers to trace the
origin of the metal. Illegal traders are taking advantage of the bottleneck
in supply chains at the smelters. Although there are technical means to
ensure traceability in the form of analytical fingerprints, these reach their
limits, for example when many components are mixed together or only
small proportions of gold of poorer quality are added. Larger smelters —
Martin cites Rand Refinery as a positive example — are aware of the fact
that artisanal gold is very often sold as scrap metal and are now checking
provenance more closely (Martin 2019b). But it cannot be assumed that
all smelters in South Africa are handling these processes responsibly. With
more than 100 smelters in the Gauteng region alone, it has been almost
impossible for the state to trace these activities (Martin 2019b: ). In some
cases, illegal gold is smuggled across the country’s border and transferred
to the legal market in the same way as in South Africa because smelters in
neighbouring countries are used to launder gold from illegal sources (ibid:
7).

The role of international trading hubs

A number of other studies have highlighted the role of countries that
are central to the illicit trade in commodities (The Sentry 2018; Lezhnev
2021). For the African region, the United Arab Emirates (UAE) are crucial
actors. In recent years, several reports and studies have investigated the
central role of the UAE in the global trade of gold, and the city of Dubai
plays a particularly important role. Dubai’s limited regulation of trade
in commodities and inadequate implementation of existing regulatory
approaches has created an attractive market for artisanal and small-scale
gold traders. In the UAE, lack of money laundering regulation provides a
favourable environment for illicit trade in commodities, according to “The
Sentry”: “Dubai’s limited regulations and lax enforcement attract traders
of artisanal and small-scale gold, and The Sentry has identified four main
money laundering risk factors for gold in the UAE: large cash transactions
for gold continue to take place, customs checks and controls for hand-car-
ried gold are weak and do not require proof of payment, oversight of the
Dubai gold souk is inadequate, and numerous large refiners are not subject
to independent audits.” (Lezhnev 2021: 7) Research points to the UAE as a
gateway for the import of gold from conflict regions, whose origin is thus

350

[@) ev-cn ]


https://doi.org/10.5771/9783748935940-337
https://www.nomos-elibrary.de/agb

Following the supply chain of “illegal” gold from South Africa

concealed (Grynberg and Singogo 2021a, 2021c). From the UAE, artisanal
gold from various sources in Africa finds its way into the legal market,
and very likely to Europe. Switzerland is one of the entry points for gold
from other regions to enter the European market. In a recent study, the
NGO SWISSAID revealed that Swiss gold smelters also source their raw
materials from the UAE. It is thus likely that illegal gold - from South
Africa but also from other African countries — enters the European market
via this route, but so far there is no evidence that this connection exists
(SWISSAID 2020).

The lack of an international scheme to measure and quantify illicit
financial flows and to address trade misinvoicing and money laundering
makes it even more difficult to prove connections, as this can lead to
inaccurate and contradictory conclusions. In 2016, the UN Conference on
Trade and Development (UNCTAD) released a report which investigated
trade misinvoicing by comparing two decades of declared commodity
exports from different developing countries with declared commodity
imports into other countries (see also Fabricius in this volume). The
report indicated that two-thirds of South Africa’s gold exports were under-
invoiced, which would amount to 78.2 billion dollars (UNCTAD 2016).
Following UNCTAD’s publication, the South African government com-
missioned an agency to get to the bottom of the findings, as it doubted the
study’s results. The agency concluded that the large discrepancies between
exports and imports were not due to underinvoicing, but that the different
methodologies used to record the origin of raw materials were the main
reason for the mismatch. The agency compared figures from different
South African databases and was able to narrow down the gap to US$19.5
billion: “We have now determined that most of the USD 19.5 billion
discrepancy can very likely be attributed to errors in the reported gold
imports of South Africa’s trading partners, not in South Africa’s reported
gold exports. This likely occurs through the fact that SA refines large
amounts of gold for certain African (e.g. Ghana or Mali) gold producing
countries (currently standing at approximately 50 percent of total refined
gold), which is reported as South African gold, instead of from its real
origin.“ (Eunomix 2016) Although the information provided by the South
African government led to the correction of the UNCTAD report, this
example illustrates that the international regulatory framework is not suf-
ficient to ensure adequate traceability of licit and illicit financial flows.
Grynberg and Singogo (2021b) therefore argue that the use of trade data
alone is not sufficient to estimate misinvoicing and illicit financial flows
in the mining sector, but that other techniques — forensic techniques and
accounting techniques — need to be included.
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A transnational approach to the illicit trade of gold

The analysis of artisanal gold mining in South Africa shows that a complex
network of legal and illegal actors facilitates the process of gold laundering
in South Africa, from where the product finds its way to the legal market.
After the smelting process is completed, it is almost impossible for interna-
tional buyers to trace the origin of the metal. As a consequence, they rely
on smelters to source their materials responsibly, but also on international
traders to transparently report the origin of metals. While the analysis
of the different stages of the supply chain can reveal (possible) linkages
between actors in different countries, it also highlights the research gaps
in the field of transnational supply chains. While individual stages of
the gold supply chain have been investigated, hardly any analyses look
at transnational linkages or at the role of actors who enable cross-border
trade and smuggling. Such analyses are challenging and require investiga-
tive research approaches because the very goal of illegal traffickers and
smugglers is to remain in the dark.

While conflicts over gold mining in South Africa remain below the
threshold of a civil war, the chapter has shown that South Africa faces seri-
ous local conflict over artisanal mining, with negative impacts on human
rights. The formalisation of artisanal mining in South Africa could help
to address some of the serious questions the country is currently facing.
First of all, it could release economic potential and create an opportunity
for those who are already trying to make a living by working in the sector
— but not in a legal environment. The state would also benefit from this
because of tax revenues on legal artisanal mining. Supporting artisanal
miners by applying for licences could be combined with educational pro-
grammes on safety and sustainability, which would increase safety both
for workers and for surrounding communities. The state would be able to
distinguish more clearly between actual criminal structures and artisanal
mining activities that aim at making a living. The introduction of the draft
policy on artisanal and small-scale mining in South Africa in 2021 (DMRE
2021) is a step in the right direction, but so far questions remain about
the concrete design of the policy. Many points have not been clarified,
such as legal questions about equal access to land, but also the question
of whether foreign workers should also receive permits (Wet 2021). The
draft policy proposes to issue licences only to South Africans, which has
met with resistance from various actors from civil society, e.g. NAAM and
mining-affected communities (Macua & Wamua 2021; NAAM 2019), and
is also expected to be rejected by the South African constitutional court.
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At the end of the supply chain, since the beginning of 2021 European
companies must exercise special due diligence when importing tin, tanta-
lum, tungsten or gold, especially if they import these raw materials from
conflict-affected and high-risk areas. To date, South Africa has not been
the focus of stakeholders concerned with the implementation of the EU
Conflict Minerals Regulation, but the introduction of the Regulation has
increased awareness of the risks associated with artisanal mining, especially
in an informal environment. The possible introduction of a European
directive on due diligence will increase the awareness of European com-
panies even further. Therefore, South Africa could and should take the
introduction of stronger European legislation as an opportunity to clarify
the legal status of artisanal mining in the country and improve the human
rights situation in the mining sector, which has been subject to critical
investigations.

The chapter has shown that it is possible that illegally extracted artisanal
gold from South Africa enters the European market as a legal product.
After the laundering of gold in South Africa or its neighbouring countries,
it becomes almost impossible to trace the origin of the product. It then
enters the legal market and can be traded as a legal good. Trading hubs
such as the UAE enable sellers to disguise the origin. Overall, the analysis
highlights the importance of illicit trade as a precondition for making
the extraction of artisanal gold lucrative. At various points in the supply
chain of illegally mined artisanal gold, a network of actors is involved that
benefits from the extraction. As the case of South Africa illustrates, these
are not only illegal actors, but also legal ones that profit from gold laun-
dering. These include security forces such as the police as well as traders
and refineries. On a global scale, states such as the UAE have developed
a lucrative business model because they benefit from their position in
the international economy as a hub which facilitates smuggling of gold
from illicit sources — not only from South Africa but also from war zones.
This highlights that national approaches to tackling illicit trafficking in
commodities are not sufficient. In order to understand the transnation-
al interconnectedness of these actors, more research is needed to better
understand the interrelationships and make policy recommendations to
address these problems.
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