III. FUNDAMENTAL QUESTIONS OF EU SOFT LAW

1. Introduction and overview
1.1. Introduction

The purpose of Part III of this work is to address selected general issues of
EU soft law in order to set the basis for the more specific questions dealt
with in Parts IV and V. It is not intended to provide an all-encompassing
account of EU soft law here, but above all to discuss matters which are
relevant also for the following parts of this work. This is why, for example,
no comprehensive taxonomy of EU soft law acts is provided for,*' but
only an overview in terms of the potential originators and the potential
addressees of EU soft law, thereby referring also to legally non-binding EU
acts below the level of soft law (2.). Subsequently, the focus is shifted to
the competences to adopt EU soft law (3.) and to the effects of EU soft law
(4.). These aspects shall be complemented by chapters on the purposes of
(EU) soft law, essentially reflecting upon the reasons for its adoption, and
for conferring (EU) soft law powers in the first place (5.), and the judicial
review of EU soft law (6.).

Chapter 3 is the most expansive chapter of Part III and already at this
stage requires some further remarks on the approach which shall be taken
in it. It shall address the meaning of Article 288 TFEU for EU soft law and
shall address the question whether the principle of conferral - the primary
paradigm when it comes to the EU’s competence order - is applicable
also in the context of EU soft law. The answer to this question is far from
obvious. Having addressed the relevant case law of the CJEU, we shall also
take into account the explicit legal bases for the adoption of EU soft law -
in particular: recommendations and opinions as those legally non-binding
EU acts mentioned in Article 288 TFEU. This exercise serves a number
of objectives. First, on a general scale, it is intended to show that the mani-
fold use of soft law is not only a consequence of everyday administrative
practice, but is actually - to some extent at least — explicitly mapped out in
the Treaties. Second, it shall allow us to distinguish, in the given context,

391 For different approaches in the literature to build such a taxonomy see Stefan/Av-
belj/Eliantonio/Hartlapp/Korkea-aho/Rubio, Soft Law 17-20.
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different categories of competence clauses. Third, and more specifically, the
explicit competences in the Treaties to adopt soft law may be telling with
regard to the question of whether the principle of conferral also applies in
the context of soft law. Prima facie, the multitude of such competences in
the Treaties suggests that it does. An in-depth analysis, as we shall see, will
lead to more nuanced results. Fourth and fifth, an account of the explicit
Treaty competences to adopt recommendations and opinions may allow for
insights as to the substantial difference between these two acts and as to the
question whether the Treaties provide for a numerus clausus of soft law acts.

1.2. Overview of the historical and current use of EU soft law

Community law and, since the entry into force of the Treaty of Lisbon:
exclusively Union law have/has developed into a highly integrated legal
order, in the view of some even into ‘the most advanced form of regional
integration in the world’3°? It builds a stark contrast to inhomogeneous,
decentralised public international law in which - through its founding
Treaties - it roots.*3 This holds true notwithstanding the incorporation of
parts of public international law in the EU legal order.*** Unsurprisingly,
also at the level of soft law the Community/Union legal order on the one
hand, and public international law on the other hand, exert a ‘different
dynamic’3%> This can be exemplified by comparing the politically often
very loaded soft law acts of public international law, eg the UN Universal
Declaration of Human Rights,3*¢ with guidelines adopted by the European
Securities and Markets Authority (ESMA), a common example of EU soft

392 Terpan, Soft Law (2015); for the special character of law as object and agent of
integration see Dehousse/Weiler, Dimension 234.

393 See Bianchi, Butterfly 209 f; see also Kelsen, Law 93, emphasising that completely
decentralised law is ‘primitive law’.

394 See Article 216 para 2 TFEU and the CJEU’s case law, starting with cases 21-24/72
International Fruit Company; see also Craig/de Burca, EU Law 392f.

395 Klabbers, Courts 221; for the different framework of EU soft law and public interna-
tional soft law see also Ferran/Alexander, Soft Law Bodies 759; refusing a transferal
of the international law concept of ‘soft law’ to EU law: Hummer, Interorganverein-
barungen 97. While Terpan emphasises that EU soft law is not ‘intrinsically different
from soft law in the international realm’, he does not refuse to acknowledge existing
deviations: Terpan, Soft Law (2013) 4.

396 For similar examples see Cannizzaro/Rebasti, Soft law 214.
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law.3®7 The former has a broad scope, its provisions are (and have to be)
relatively short and hence open for different interpretations. The latter,
on the contrary, normally are very specific, detailed and complex.3*® This
exemplary comparison shall not suggest that more general EU soft law
does not exist,*® or that public international soft law is always short and
fundamental,4%° but it ought to illustrate that due to Community/Union
law’s higher degree of integration also its soft law instruments tend to be
more strongly integrated in everyday administration. More generally, it can
be stated that they encompass a larger scale, ie they are more versatile as
regards content, form, and purpose.*!

Soft law - or the ‘power to exhort and persuade’, as the Court has
recently phrased it*92 — has formed part of the ECs’, and the EU’s respec-
tively, policy-making tools%* ever since its foundation.** This is reflected
upon in the EEC’s founding treaty which in its Article 155 provides that
the Commission shall ‘formulate recommendations or deliver opinions on
matters dealt with in this Treaty, if it expressly so provides or if the Com-

397 Eg ESMA, Guidelines on stress test scenarios under the MMF Regulation, ES-
MA34-49-495 (27 January 2023); see more generally van Rijsbergen, Legitimacy.

398 While a high degree of detail may be an indicator of legal bindingness, an ‘autom-
atism’ in that respect is inappropriate. Also soft law may contain detailed rules;
see case T-721/14 Belgium v Commission, para 72; Opinion of AG Bobek in case
C-16/16P Belgium v Commission, paras 128 f; stressing the increasing complexity of
EU soft law in general: Korkea-aho, Courts 471. For the general (early) criticism of
over-regulation by EU law see - in the context of the common agricultural policy
- Opinion of AG Verloren van Themaat in case 292/81 Jean Lion et Cie, 3913,
complaining about [t]he flood of rules and regulations which [were referred to],
quite rightly, as a “labyrinth™.

399 See eg the CFR which for the time between 2000 and 2009 is to be qualified as a soft
law act or, earlier, the Joint Declaration of the EP, the Council and the Commission
of 27" April 1977, C103/1, on fundamental rights; see Osterdahl, Soft Law 37; for
the effectiveness of this kind of soft law explained with a view to the buzzwords
‘visibility’ and ‘pedagogy’ see Sarmiento, Soft Law 280 f.

400 See eg the non-binding procedures according to Articles 279-285 (‘settlement of
disputes’) and Annex V of the UN Convention on the Law of the Sea (for the
non-bindingness of the respective output see Article 7 para 2 of Annex V); see also
the example given by Wirth, Assistance 225.

401 Similarly: Terpan, Soft Law (2013) 40.

402 Case C-16/16P Belgium v Commission, para 26; case C-501/18 Balgarska Narodna
Banka, para 79; case C-911/19 FBF, para 48.

403 See case 293/83 Gravier, paras 22 f, according to which soft law acts contribute to the
establishment of a policy.

404 See Sarmiento, Soft Law 264, with further references; for the field of competition
law see Georgieva, Soft Law 226; D Lehmkuhl, Government 147 f.
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mission considers it necessary’.4®> The wording of this provision allows
for a wide-spread use of Commission soft law. Similarly, Article 189 TEEC
(Rome) and Article 161 of the Treaty establishing the European Atomic
Energy Community (TEAC, Rome) stipulate that both the Council and
the Commission shall, ‘in accordance with the provisions of this Treaty,
[...] make recommendations or deliver opinions’. While in the original
version of the Treaty establishing the European Coal and Steel Community
(TECSC) recommendations are — somewhat misleadingly - defined as:
‘binding with respect to the objectives which they specify but [they] shall
leave to those to whom they are directed the choice of appropriate means
for attaining these objectives’,%0¢ the Treaties of Rome apply a linguistically
more orthodox (but still rather loose) definition,*0” according to which
recommendations (and opinions) ‘shall have no binding force’.408

In practice, already early in the history of the ECs their institutions,
including the European Parliament and the European Council as ‘institu-
tionalised” in 1974,%° have made use of a much wider set of soft law instru-
ments than that explicitly provided for in the Treaties.*'® With regard to the
Commission, its soft rule-making in the field of State aid policy may serve
the purpose of illustration.*! Starting in the early 70s, there has been a
‘gradual increase’ of State aid-related soft law acts such as guidelines, frame-

405 Similarly: Article 124, 2" indent TEAC (Rome); Article 14 para 1 TECSC (Paris).
Already at an early stage, Community soft law had been dealt with by the Court:
see eg joined cases 1 and 14/57 Usines a tubes, in particular 114 f; referring to the
so-called ‘Christmas Communications’ of December 1962 as ‘probably first case
and still primary example of administrative rules’: Peters, Typology 414; similarly:
Stefan, Soft Law 67: ‘first soft law instruments ever issued’; with regard to the
example of the Commission Communication concerning the Cassis judgement see
H Hofmann, Normenhierarchien 217.

406 Article 14 para 3 TECSC (Paris). Note the similarity to the directive as defined now
in Article 288 TFEU; emphasising the equivalence of recommendations under the
ESCS and directives under the E(E)C: Grunwald, Energierecht 103 (in particular fn
15).

407 See Schermers/Blokker, Institutional Law, § 1217.

408 Article 189 TEEC (Rome); Article 161 TEAC (Rome); see Bothe, Soft Law 761.

409 For this institutionalisation see Nicolaysen, Gemeinschaftsrecht 28; Everling, Wir-
kung 139. The European Council’s institutionalisation stricto sensu - that is its
elevation to an institution of the EU - was brought about only by the Treaty of
Lisbon in 2009.

410 See Senden, Soft Law 4. For an early categorisation of the different acts and their
creators see Bothe, Soft Law 762 ff.

411 See Aldestam, Soft Law 14-16.
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works, communications or codes adopted by the Commission.*> While
the State aid provisions of primary law have provided and still provide for
the possibility of Council regulations fleshing out the Treaty provisions,*3
after two unsuccessful Commission proposals in 1966 and 1972 respectively,
the legal possibility of a Council regulation practically had for a long time
become irrelevant.#* The State aid regime within which the Commission
exercises considerable (and ‘hard’) powers also makes its soft law output
highly authoritative. Accordingly, non-compliance by the MS with the re-
spective soft law has led to re-evaluations and negative decisions.*’> More
generally, in its seminal White Paper of 1985 - designated by Pelkmans
as an ‘exercise in deregulation™!® — the Commission announced to make
increasing use of communications.*!”

The Council has continuously rendered soft law acts in order to utter its
opinion and bring in its ideas, often in reaction to a policy initiative set by
the Commission. These acts have been named resolutions,*® conclusions,
declarations, etc.*” The European Parliament has expressed its opinion in
particular where it has been consulted in a decision-making procedure,

412 See Cini, Soft law approach 198; postulating an increase of Community soft law
more generally after 1968: Stefan, Soft Law 12.

413 Now: Article 109 TFEU.

414 See Cini, Soft law approach 199. In the late 90s, eventually two Council Regulations
on exemptions from the State aid rules and on procedural issues were adopted
(meanwhile replaced by new versions). That the Commission’s soft output does not
infringe the Council’s legislative competences in this context was confirmed by the
CJEU inter alia in case C-526/14 Kotnik, para 59.

415 See Cini, Soft law approach 201f.

416 Pelkmans, Design 364.

417 See Commission, ‘Completing the Internal Market’ (White Paper), COM(85) 310
final, para 155.

418 For the Council’s adoption of recommendations which had been gradually superse-
ded by resolutions see Everling, Wirkung 138. On the important role of resolutions
in EU law more generally see von Bogdandy/Arndt/Bast, Instruments 115-117.

419 Eg Council Resolution on a new approach to technical harmonization and stand-
ards, C 136/1. While the adoption of these acts are not (explicitly) provided for in
the Treaties, the Treaty concerning the Accession of the Republic of Croatia to the
European Union (2012), for example, acknowledges their existence and their effects
(Article 3 para 3). These designations are not very distinctive: see case 32/79 Com-
mission v United Kingdom, paras 11f, in which the Court uses the terms ‘resolution’
and ‘declaration’ as synonyms; with regard to the similarity of ‘declarations’ and
‘conclusions’ see Senden, Soft Law 198. On the lack of distinction between different
soft law acts (recommendations, declarations, conventions) in public international
law see Schermers/Blokker, Institutional Law, § 1216.
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either obligatorily according to the Treaties or on a facultative basis.*?° But
also emanations on its own motion, above all in the field of foreign policy,
have had a long history.#?! The latter, however, often do not display any
normative content and hence do not qualify as soft law. As regards the
European Council, many of the (both legal and soft law) acts — namely
those which did not have an explicit Treaty base — have belonged to the
realm of public international law rather than that of Community/Union
law.#22 This is the case in particular in foreign and security policy which has
had a strong intergovernmental character, and - to a lesser degree - still has
this character.#?®* But also in other policy fields the European Council has
expressed itself by means of soft law and other legally non-binding acts, ‘in
different kinds of Communiqués, under different names, like press releases,
declarations, conclusions and resolutions’,*>* some of which have had a
pivotal influence on the political development of the ECs/EU.42°

While a variety of soft law instruments by name unknown to the Treaties
has been used by the mentioned institutions, when it comes to general-ab-
stract rule-making up until the late 80s the so-called Community method
appears to be the predominant approach.#?¢ The Community method des-
ignates integration by means of supranational - that is by definition: hard
- law (Community/Union law), with a supranational executive body inde-
pendent of the MS pursuing the Community/Union interests (the Commis-
sion), with the possibility to overrule a minority of MS in the legislative
process (qualified majority voting in the Council), and with the possibility
of judicial enforcement (before the CJEU) at hand.*?” Starting in the 90s,

420 See Constantinesco, Recht 456-460.

421 See eg Kreppel/Webb, Resolutions; with regard to the Council conclusions adopted
in the context of the CFSP see Council, Comments on the Council’s Rules of
Procedure (2022) 100 f.

422 See Constantinesco, Recht 545-547; Nicolaysen, Gemeinschaftsrecht 44; Well-
ens/Borchardt, Soft Law 296 f, with further references and 299; see, however, the
inclusive approach in favour of Community law of the CJEU as expressed eg in case
38/69 Commission v Italy.

423 See Wellens/Borchardt, Soft Law 298 f; note, however, that a number of acts adop-
ted under CFSP actually display legal bindingness, and only lack enforceability; see
Terpan, Soft Law (2015) 80.

424 Wellens/Borchardt, Soft Law 298.

425 Eg the Conclusions of the Presidency of the European Council (5 December 1978),
inter alia referring to the introduction of the European Monetary System (EMS).

426 See Terpan, Soft Law (2015) 87.

427 See Commission, European Governance — A White Paper, COM(2001) 428 final, 6;
see also Costa, European Parliament 60; for the role of the Court heed its elemental
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this has changed and the still dominant Community method in some
instances has given way to softer forms of governance — regularly at the
cost of Parliament participation and Court control.*?® This transformation
can be perceived as the result of a growing discontent with EC legislation
since the early 90s.4%° In the late 90s, the number of soft law has seen
another boost, in particular in the area of competition and State aid law.*30
While soft law instruments are still firmly situated within the toolkit of EU
governance, also with regard to (hard) law as the traditional method of
EU regulation some mechanisms have been introduced in order to improve
(in different ways) the legislative and other law-making processes.**! These
small reforms reflect the influence emerging new modes of governance have
had (also) on traditional regulation.*3

In 2001, the Commission in one of its White Papers proclaimed a new
era of European governance.*>3 In this programmatic document - which
is to be understood as a response to a number of instances of governance
failure in the EU#* - the Commission, inter alia, called for ‘combining
formal rules with other non-binding tools such as recommendations, guide-
lines, or even self-regulation within a commonly agreed framework. This
highlights the need for close coherence between the use of different policy
instruments and for more thought to be given to their selection’ (emphases
added).*> The Open Method of Coordination (OMC) which has been
applied in particular in the field of socio-economic policies since the Spring

expression in joined cases 90 and 91/63 Commission v Luxembourg, 631: ‘Member
States shall not take the law into their own hands’.

428 See Terpan, Soft Law (2015) 88. NB that Terpan applies a wider understanding of
soft law, also encompassing hard obligations with only soft or no means of enforce-
ment; see ibid 74-76; Beckers, Juridification 575 f; Dawson, New Governance 4-6,
with further references; Scott/Trubek, Gap 4f; for the strong increase in legislative
activity immediately before this period, starting in the mid-80s under the Delors
Commission see Stone Sweet, Integration 204-206.

429 See Senden, Soft Law 11f; see eg Conclusions of the Presidency of the Edinburgh
European Council, 11-12 December 1992, SN 456/1/92 REV 1, 33, calling for ‘clear-
er and simpler’ Community legislation; Commission, ‘Simpler Legislation for the
Internal Market (SLIM): A Pilot Project’ (Communication), COM(96) 204 final.

430 See Petit/Rato, Enforcement 202.

431 See Craig, Administrative Law 220.

432 See Dawson, Waves 213-216.

433 European Commission, European Governance — A White Paper, COM(2001) 428.

434 See Dawson, Waves 210.

435 European Commission, European Governance — A White Paper, COM(2001) 428,
19.
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European Council Summit in Lisbon in 2000, and which ‘encourages ac-
tors to make commitment to obligations’,**¢ is one prominent example of
such a soft governance approach.*” According to the calculations of von
Bogdandy, Arndt and Bast, in 2004 the most frequent forms of EU soft law
- recommendations, opinions, and resolutions — amounted to 10 per cent
of all Community/Union law (in a broader sense) which was in force by
then.*38 Since then this share has significantly increased.**

The developments bolstered by the White Paper on European Gover-
nance were not embraced by all political actors. In a 2007 Resolution, for
example, the Parliament criticised that ‘soft law also tends to create a public
perception of a “super bureaucracy” without democratic legitimacy, not
just remote from citizens but actually hostile to them, and willing to reach
accommodations with powerful lobbies in which the negotiations are nei-
ther transparent nor comprehensible to citizens, and [that] this may raise
legitimate expectations on the part of third parties affected (eg consumers),
who then have no way of defending them at law in the face of acts having
adverse legal effects for them’.440

436 Dawson, Soft Law 7.

437 The output of OMC often does not meet the level of concreteness required for soft
law according to the definition applied here (see I1.1.3.4. above). This may be one
of the reasons why it is rather referred to as ‘soft governance’ by Trubek/Trubek
343 (fn 2); see also Lancos, Facets 38, with further references. For the historical
development of the OMC see eg Craig, Administrative Law 199-202; for the Com-
mission’s warning that OMC may ‘dilute the achievement of common objectives in
the Treaty or the political responsibility of the Institutions’ - arguments which the
use of soft law more generally may be confronted with — see Commission, European
Governance — A White Paper, COM(2001) 428, 21; for a legal qualification of OMC
see Dawson, New Governance 51-66; Terpan, Soft Law (2015) 81-84; with regard to
the MS as the (potential) creators of soft law in the course of the OMC see Lafarge,
Coopération, in particular 78 f; Miiller-Graff, Soft Law 26.

438 See von Bogdandy/Arndt/Bast, Instruments 97.

439 See the study of Cappellina/Ausfelder/Eick/Mespoulet/Hartlapp/Saurugger/Terpan,
Soft law, in particular 7f, which may not apply the same definition/methods as
von Bogdandy/Arndt/Bast, but which nevertheless shows - for the time period
2004-2019 - a clear tendency of an increase of the soft law share in the overall
number of EU rule-making acts.

440 European Parliament, Resolution on institutional and legal implications of the use
of ‘soft law’ instruments, 2007/2028(INTI), para Y. It is not by chance that it is the
European Parliament arguing against the merits of soft law here. After all, it is
its very legislative competence (in particular in the ordinary legislative procedure)
which is challenged by alternative modes of regulation; see Knauff, Regelungsver-
bund 299; with a view to the OMC: Borras/Jacobsson, Method 200.
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In spite of this criticism, perceived holistically, soft law by now appears
to be a well-established regulatory instrument in EU governance. While the
two non-binding ‘legal acts™4! mentioned in the catalogue of the Treaties
(now Article 288 TFEU) are recommendations and opinions, in practice
many other designations have been in use. Due to the trend of institutional
decentralisation which has strongly transformed the institutional morphol-
ogy of I E(E)C/EU, in particular since the early 90s, the number of bodies
adopting soft law has increased considerably.#4? Apart from the institutions,
there is now - arguably in principle in accordance with primary law -
a large number of other entities adopting EU soft law, eg the European
Ombudsman,*#? the European Anti-Fraud Office OLAF, or the variety of
European agencies.** The EU’s varied reaction to the COVID-19 pandemic
has again aptly displayed the importance of soft law as a tool allowing for
swift regulatory action as well as its partial lack of legitimacy.44>

441 See also case C-424/07 Commission v Germany, para 75, in which the Court refers
to two soft law acts as ‘legal instruments’; see also <https://eur-lex.europa.eu/le
gal-content/EN/TXT/HTML/?uri=LEGISSUM:114534&from=DE> accessed 28
March 2023, listing communications, recommendations, white and green papers as
‘sources of European Union law’. The terminology the TFEU applies (‘legal acts’)
suggests an incorporation of EU soft law in EU law; see von Bogdandy/Arndt/Bast,
Instruments 111; Worner, Verhaltenssteuerungsformen 216. While this may hold true
in a perspective limited to Article 288 TFEU and related provisions, it cannot do
away with the fact that legal bindingness is one of the conditiones sine quis non
of law - also in EU law; see Hofmann/Rowe/Tiirk, Administrative Law 544, with
regard to the ‘provocation’ to include legally non-binding acts in the category of
‘legal acts’ (The term ‘provocation’ in this context has already been used by von
Bogdandy, Arndt and Bast, opus citatum 111).

442 See Everson/Joerges, Europeanisation 524-520; with regard to the increase of soft
law-making bodies at the international level: d’Aspremont, Pluralization 185.

443 The European Ombudsman is established by primary law anyway: Article 228
TFEU.

444 See Gorisch, Verwaltung 204-207; Raschauer, Verhaltenssteuerungen 686-688; Ra-
schauer, Leitlinien.

445 See Andone/Coman-Kund, EU soft law 1; Eliantonio/Stefan, Legitimacy; Stefan,
COVID-19 Soft Law 1; Weif3, Pandemic.
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2. Different forms of EU soft law: originators and addressees
2.1. Introduction

As we have seen, EU soft law is of ever increasing importance. In the words
of the French Conseil d’Etat, it has developed into a ‘véritable méthode de
gouvernance’ of the EU.446 In the following, an introductory account of EU
soft law shall be given, thereby taking the actors concerned as a parameter,
that is to say, with a view to its originators and its addressees. As was
indicated above, EU soft law is not only adopted by the institutions but also
by its bodies, offices and agencies and even - organisationally speaking —
non-EU bodies. Conversely, the addressees of EU soft law acts are not only
the MS and the citizens/undertakings of the EU, but may be EU institutions
or bodies themselves, or even third countries. Through this approach, the
multifaceted, ‘far from homogeneous#’ nature of EU soft law will become
apparent — not only in terms of the actors concerned (of which different
groups shall be built), but, due to the examples provided and merely as a
collateral effect, also in terms of the different shape EU soft law may take
and, in connection therewith, of the different purposes EU soft law may
serve.

Eventually, the large body of EU output which neither qualifies as law
nor as soft law shall be contoured. This is to acknowledge that besides the
conceptual antipodes law and soft law there exists a third category of acts
which is of eminent importance for everyday administration as well.448

2.2. Originators

2.2.1. On the question of assignment

The number of creators of EU soft law is quite high, certainly higher than
the number of creators of EU law. Most illustrative of this multiplicity of
actors involved in the creation of EU soft law is the existence of about 40
European agencies, only some of which have the power to adopt legally

446 Conseil d’Etat, Droit souple 28.
447 Senden, Soft Law 23.
448 See also 11.2.3. above.
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binding acts, but the majority of which may adopt soft law.#4° In an attempt
to do away with this institutional opaqueness of the creation of EU soft
law, its originators shall be divided in three groups: 1) the EU’s institutions,
2) its bodies, offices and agencies, and 3) MS and non-EU bodies. With
standard acts of EU secondary law, eg a Regulation adopted by the EP
and the Council or a Commission decision, their assignment to creator(s)
- namely the respective institution(s) (eg in the context of an action for
annulment) or the EU (eg in the context of its non-contractual liability*>?)
- is a comparatively easy task. In places, this task can be more challenging,
for example where a body is empowered to take action on behalf of another
body to which it does not belong. It is then - legally speaking - the
represented body to which the action is normally to be assigned.

In accordance with this institutional assignment, the act at issue regularly
can also be allocated to a certain body of law. For example, a Regulation
of the EP and the Council constitutes EU law. Also in this context there
may be cases where an allocation is more challenging than that. This is
the case where bodies from different States or organisations are involved
in a certain action; for example, where three States conclude an agreement
on the establishment of a power plant in the border region of these three
States. States normally cooperate with each other on the basis and by means
of public international law. However, a closer look at the agreement may
reveal that it shall be subject to the national law of one of the States. It
then qualifies as a contract under that respective national law, not under
public international law.*>! Sometimes the different actors and legal orders
involved become so much intertwined that it would be difficult to assign
the act at issue to either side. What is more, in such cases an assignation
often is of limited value, as, failing to adequately graps the underlying
complexity, it hardly provides for orientation. This is because actors from
other levels may still be involved on a subordinate scale, and they may be
bound by their respective law, etc.

A good example is the European Financial Stability Facility (EFSF).4>2
It is a legal person under Luxembourgish law, established by the Euro-MS.

449 See Chiti, Agencies, in particular 97-100 and 102-106.

450 For the bodies, offices and agencies see eg Ruffert, Art. 340 AEUV, para 8. For the
special rule applying to the ECB - which qualifies as institution of the EU and has
legal personality — see Article 340 para 3 TFEU.

451 See examples provided by Schermers/Blokker, Institutional Law, § 45.

452 For the following information on the EFSF see Megliani, Sovereign Debt 585 ff. The
EFSF which serves as an example here to illustrate the problems underlying the
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III. FUNDAMENTAL QUESTIONS OF EU SOFT LAW

The EFSF’s tasks are subject to a framework agreement concluded between
the EFSF and the Euro-MS, which is subject to English law. Disputes
between Euro-MS under this agreement are subject to the jurisdiction of
the CJEU, disputes between the EFSF and one or more Euro-MS shall
be subject to the jurisdiction of the national courts of Luxembourg. The
EFSF concludes agreements on loans and other financial instruments to
the benefit of one Euro-MS. These agreements are again concluded under
English law, subject to the jurisdiction of the courts of Luxembourg. The
payment obligations of the EFSF set out in these agreements are subject
to compliance of the beneficiary MS with a Memorandum of Understand-
ing (MoU), an agreement concluded between the beneficiary MS on the
one hand and the other Euro-MS on the other hand. This agreement is
negotiated and concluded, on behalf of the other Euro-MS, by the Commis-
sion. When acting in this capacity, the Commission is again bound by
EU law, in particular the Charter of Fundamental Rights of the European
Union (CFR). The mechanism as a whole cannot be assigned to one level,
neither institutionally nor in terms of the applicable law. Such an allocation
should be attempted only at a micro-level, that is to say with regard to the
single acts involved. But even if an allocation is eventually made, because
institutionally or in terms of the applicable law the respective indicators
qualitatively outweigh elements pointing to other bodies or legal orders,
this allocation - as announced above — may be of limited value, because
it cannot do away with the named deviating elements. It is still required
to consider additional (subordinate) influences which institutionally or in
terms of the applicable law belong to other levels.

These principal considerations on the merits as well as on the pitfalls
of assigning an act to an institution and to a legal order are meaningful
not only in the context of law, but as well in the context of soft law. They
should, therefore, be borne in mind also when addressing, in the following
sub-chapters, the originators of EU soft law.

assignment of acts to a certain body and/or legal order, shall be considered in more
detail under 2.2.4.1. below.
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2.2.2. The EU’s institutions

The institutions as listed in Article 13 para 1 TEU all have the power - in
general or only in specific cases?®> - to adopt soft law. This is explicitly
expressed in Article 288 para 1 TFEU - although the respective competence
is not thereby conferred — with regard to recommendations and opinions.
The European Council, to begin with, is qua the role accorded to it by
the Treaties, literally destined to adopt soft law acts. In charge of providing
the EU ‘with the necessary impetus for its development’ and of defining
‘the general political directions and priorities thereof’, but at the same
time lacking ‘legislative functions’,*** soft law appears to be an adequate
form of expression for this institution. In practice, the European Council
mostly adopts conclusions, resolutions or declarations in order to fulfil
its remit. Its conclusions are adopted during each summit.*>> They may
have an annex containing resolutions, declarations, reports, etc of the Eu-
ropean Council.#*® While the European Council’s conclusions, resolutions
and declarations may and often do contain soft law provisions — mostly
addressed to the Commission and the EU legislator, but also eg to the
European Central Bank (ECB), or to the MS (or its ministers) - this
assumption needs to be verified case by case. In particular, the requests to
other actors uttered therein need to be concrete enough to actually have a
concrete steering function.*>” The conclusions most of the time also contain
other parts in which the European Council - ‘without establishing concrete
rules or measures’ — ‘stresses, recalls, notes, agrees, considers, underlines,
emphasises, recognises, welcomes, appreciates, etc’.#>® The comparatively
large quantity of soft law acts of the European Council shall not belie the
fact that the European Council disposes of important hard law powers,

453 The possibilities of the CJEU to adopt soft law, for example, are relatively limited;
see eg Nettesheim, Art. 13 EUV, para 85; see also below.

454 Article 15 paral TEU.

455 For a list of all European Council conclusions since 1975 see <http://www.consilium
.europa.eu/en/european-council/conclusions/> accessed 28 March 2023.

456 See eg Conclusions of the Presidency of the Luxembourg European Council, 12-13
December 1997.

457 See Senden, Soft Law 194f. The ‘call[ing] on the Commission and the Member
States to implement swiftly the priority projects” as laid down in Conclusions EUCO
1/16 of the European Council meeting (18 and 19 February 2016) 3, for example,
does not reach the required level of concreteness.

458 Senden, Soft Law 194; see also Senden, Balance 82.
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eg regarding the election of its President,**° its Rules of Procedure,*? the
number of Commissioners*¢! or the composition of the European Parlia-
ment462 463

The Council adopts a wide range of different soft law acts, in particular
recommendations,*** declarations, resolutions*®> or guidelines, the adop-
tion of some of which are specifically laid down in the Treaties (see 3.5.2.2.
below). Generally, these acts are more specific and more detailed than
the European Council’s (soft law) output.**® They may be addressed in
particular to the MS and the Commission, but also eg to the European
Parliament.*” Where soft law provisions are incorporated in a piece of
legislation they still qualify as soft law, even though formally they are part of
a legislative act.468

The European Parliament adopts recommendations, usually together
with the Council.*®® Otherwise it makes use in particular of resolutions
which cover subjects as diverse as ‘European conscience and totalitaria-

459 See eg Decision (EU) 2022/492 of the European Council, based on Article 15 para 5
TEU.

460 See eg Decision 2009/882/EU of the European Council, based on Article 235 para 3
TFEU.

461 See eg Decision 2013/272/EU of the European Council, based on Article 17 para 5
TEU.

462 See eg Decision 2013/312/EU of the European Council, based on Article 14 para 2
TEU.

463 Consider also the power to amend Part Three of the TFEU according to the simpli-
fied revision procedure (Article 48 para 6 TEU).

464 See in particular the Council’s general power to adopt recommendations under
Article 292 TFEU.

465 For the specific purpose of Council resolutions see Cannizzaro/Rebasti, Soft law
2211

466 See Senden, Soft Law 176, with regard to Council recommendations.

467 Eg Article 319 para 1 TFEU.

468 See eg Article 2 of Council Decision 1999/468/EC. The criteria for the choice of
procedural methods for the adoption of implementing measures laid down therein
are, according to Recital 5, intended to be non-binding; see also case C-378/00
Commission v European Parliament, para 6.

469 For the exceptional issuance of a recommendation by the Parliament on its own see
Article 36 para 2 TEU.
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nism’#79, the avoidance of food waste*’! or the situation in Ukraine*72. These
resolutions are regularly addressed to the Council and the Commission,
but - as was the case with the resolution on European conscience and
totalitarianism — may also be addressed eg to the parliaments of the MS, the
governments and parliaments of the candidate countries, the governments
and parliaments of the countries associated with the EU, and the govern-
ments and parliaments of the members of the Council of Europe. Generally,
these resolutions, which often have a foreign policy thrust, if at all, aim at
behavioural steering at a very high level of abstraction, and hence in the
majority of cases — for lack of concreteness*’3 — cannot be called soft law.47*
Against this background, it is to be understood that the CJEU acknowledges
a comprehensive power of the EP to adopt resolutions: “‘What is more, it
must be emphasised that the powers of the Governments of the Member
States in the matter do not affect the right inherent in the Parliament to
discuss any question concerning the Communities, to adopt resolutions on
such questions and to invite the Governments to act’.47>

The Commission shall render recommendations and opinions according
to the Treaties in a number of cases.?’® They are addressed in particular
to the Council, the European Parliament*” (opinions*’®) and the MS*°

470 European Parliament resolution of 2 April 2009 on European conscience and totali-
tarianism.

471 European Parliament resolution of 19 January 2012 on how to avoid food wastage:
strategies for a more efficient food chain in the EU.

472 European Parliament resolution of 6 February 2014 on the situation in Ukraine;
European Parliament resolution of 1 March 2022 on the Russian aggression against
Ukraine.

473 For the minimum degree of determination of soft law see I1.2.1.2. above.

474 See Wittinger, Europarat 143; see also joined cases C-72/10 and C-77/10 Costa, para
74, with further references: ‘The principle of legal certainty requires, moreover, that
rules of law be clear, precise and predictable as regards their effects, in particular
where they may have unfavourable consequences for individuals and undertakings’.

475 Case 230/81 Luxembourg v European Parliament, para 39.

476 See in particular the Commission’s general power to adopt recommendations under
Article 292 TFEU. On the dominant role of the Commission in this context see also
Nettesheim, Art. 288 AEUV, para 203.

477 See eg Framework Agreement on relations between the European Parliament and
the European Commission (2010), OJ L304/47, paras 21, 37 1.

478 See Senden, Soft Law 162 f.

479 See eg Commission Opinion on the Rule of Law in Poland and the Rule of Law
Framework (of Article 7 TEU) <http://europa.eu/rapid/press-release_ MEMO-16-2
017_en.htm> accessed 28 March 2023; Commission Recommendation regarding the
rule of law in Poland, C(2016) 5703 final.

163

[@)er ]


http://europa.eu/rapid/press-release_MEMO-16-2017_en.htm
http://europa.eu/rapid/press-release_MEMO-16-2017_en.htm
http://europa.eu/rapid/press-release_MEMO-16-2017_en.htm
http://europa.eu/rapid/press-release_MEMO-16-2017_en.htm
https://doi.org/10.5771/9783748935865-149
https://www.nomos-elibrary.de/agb

III. FUNDAMENTAL QUESTIONS OF EU SOFT LAW

(recommendations, opinions). In practice, the Commission adopts further
acts which may constitute in their entirety or at least contain soft law, in
particular the so-called Communications.*8® Communications are a ‘recht
schillerndes und facettenreiches Phdnomen™8! [rather chatoyant and multi-
faceted phenomenon] and may serve a variety of (at times overlapping)
purposes — informative, explanatory,*®? preparatory (eg Green and White
Papers) or concretising (eg Communications rendered in the context of
competition and State aid law) purposes. Like with the other institutions,
bodies, offices or agencies, also the Commission’s legally non-binding out-
put may have a merely internal scope?8? (eg so-called ‘rules of conduct™84).

The ECB shall be consulted, and hence may adopt an opinion, with
regard to all proposed Union acts and proposals for regulation on the
national level ‘[w]ithin the areas falling within its responsibilities’.*8> In ad-
dition to that, it adopts recommendations without specified addressees, eg
on payment transactions*¢ and, within the Single Supervisory Mechanism
(SSM), recommendations in the field of banking supervision addressed to
financial institutions and to national supervisors.*8” Most of the time these
acts contain soft law.

Also the CJEU and the Court of Auditors may render output which
qualifies as soft law. As regards the CJEU, mention should be made of
the Opinions which may be rendered by the Advocate General in proceed-
ings before the CJEU.#8 The Opinion shall support (and is intended to
influence) the Court in the decision-making process and it is legally non-

480 These acts may also be named differently, eg ‘guidelines’, ‘notices’, ‘codes’, ‘policy
frameworks’; see H Adam, Mitteilungen 3; Senden, Soft Law 162; Snyder, Effective-
ness 33; Raschauer, Leitlinien.

481 Brohm, Mitteilungen 25.

482 See eg case C-501/15P European Union Intellectual Property Office v Cactus, para 40.

483 See Pampel, Rechtsnatur 89; see also Hofmann/Rowe/Tirk, Administrative Law
572, who consider Commission-internal rules ‘always binding, but logically one
cannot there speak of an externally binding effect’ (emphasis in original).

484 Case 148/73 Louwage, 12.

485 Article 282 para 5 TFEU.

486 Eg the ECB Recommendations for the security of internet payments and of mobile
payments (both adopted in 2013).

487 Egthe ECB Recommendation on dividend distribution policies, ECB/2019/1.

488 Since the Advocates General institutionally belong to the Court (Article 252 TFEU),
it is justified to also assign their opinions to the Court - in spite of the recognition
of the incumbents and their respective output as individual/distinct in the literary
debate; see eg Karpenstein, Art. 252 AEUV, paras 16 .
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binding.*8? The Court in its judgements often**® follows the Opinions (with
regard to its result or its reasoning, or both*""), but in places also deviates,
sometimes considerably, from them. As another soft law act, the Court has
adopted ‘Recommendations to national courts and tribunals in relation to
the initiation of preliminary ruling proceedings’.#*? The jurisdictional out-
put of the Court, however, is always binding - a non-binding jurisdiction
would ‘change the nature of the function of the Court of Justice’%* The
Court of Auditors examines the accounts of all revenue and expenditure
of the Union and principally of all bodies, offices or agencies set up by
the Union. An annual report is forwarded to the EU institutions and pub-
lished in the Official Journal of the European Union (OJ).#* Apart from
an account of the implementation of the respective budget, these reports
regularly include conclusions/recommendations to which the addressees
may respond. It is in particular these recommendations which regularly
constitute soft law. This applies also to the Court of Auditor’s special
reports.*”> The measures taken notably by the Commission in response
to recommendations uttered earlier are included in the annual report. In

489 See, ex multis, Hackspiel, Art. 252 AEUV, para 12; for the soft law quality of these
opinions see also 3.5.2.5. below.

490 See Pirrung, Gerichtshof, who speaks - as a rule of thumb - of the Court following
the AG in 80 % of the cases; see also de Burca, Court 23 (fn 121), with further
references; with regard to annulment procedures, it is argued that the Court is 67 %
more likely to annul (parts of) an act when the AG so suggests: Arrebola/Mauri-
cio/Jiménez Portilla, Analysis.

In general, a distinction is to be made between cases which can build on established
case law and cases raising new questions of law. With regard to the latter, apparently
the Court is less likely to follow the AG’s suggestions.

491 Cases in which the Opinion of the AG had a particularly strong influence on the
Court’s decision are, eg, the cases C-200/02 Zhu, explicit reference in para 20,
or C-224/01 Kobler, explicit reference in para 48; see more generally Haglund,
Advocate General; see also Arrebola/Mauricio/Jiménez Portilla, Analysis 1.

492 For a discussion of the Court’s competence to adopt these recommendations see
3.3.2.2. below.

493 See Opinion 1/91 EEA I, paras 59-62, in particular para 61.

494 Article 287 para 4 TFEU. Note that there is also a number of specific annual reports
on the annual financial audits of the EU’s agencies, joint undertakings and other
decentralised bodies; see eg <https://www.eca.europa.eu/en/Pages/Docltem.aspx?
did={B72375E3-B0E0-467A-AB50-55536 ACAC4DE}> accessed 28 March 2023.

495 See eg the Special Report ‘Single Resolution Board: Work on a challenging Banking
Union task started, but still a long way to go’ (No 23, 2017).
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addition to that, the Court of Auditors renders observations or requests
opinions on matters of accounting, eg in legislative processes.*

2.2.3. The EU’s bodies, offices and agencies

Apart from the institutions, also the bodies, offices and agencies of the EU
in many instances adopt soft law acts.” This soft law output is manifold.
Suffice it to illustrate the variety of acts by selected examples. The European
Medicines Agency (EMA) provides guidelines on different aspects of me-
dicinal products for human use, for example quality or clinical efficacy
and safety.#*® They are mainly addressed to applicants for and holders
of a market authorisation for medicinal products. The former, in their
applications, need to justify deviations from these guidelines.**® The Euro-
pean Aviation Safety Agency (EASA), to take another example, publishes
so-called certification specifications, soft law rules on different aspects of
aviation safety which are first and foremost addressed to those applying for
a certification.®? Also the ‘Acceptable Means of Compliance’ through which
the EASA concretises EU aviation law adopted by the legislator or the Com-
mission ought to be mentioned in this context.’®! Within the category of EU
bodies, offices and agencies fall also the Economic and Social Committee
and the Committee of the Regions, two advisory bodies provided for in the
Treaties.>*> These two bodies shall submit opinions to the EP, the Council
or the Commission when requested to do so or on their own initiative,
in particular during legislative or other decision-making procedures.>% Yet
another example of an EU body, office or agency adopting soft law is the

496 Eg Court of Auditors, Opinion 2/2001 on the proposal to recast the Financial
Regulation.

497 See Rocca/Eliantonio, Soft Law, inter alia pointing out the fact that 20 European
agencies have explicit soft law powers (page 6); with regard to the varied soft law
output of European agencies see Senden/van den Brink, Checks 42 ff.

498 See Fleischfresser, Europdisierung, in particular para 31

499 <http://www.ema.europa.eu/ema/index.jsp?curl=pages/regulation/general/general
_content_000081.jsp> accessed 28 March 2023.

500 See Riedel, Gemeinschaftszulassung, in particular 116 f; Simoncini, Regulation 81 .

501 <https://www.easa.europa.eu/document-library/agency-rules-overview> accessed
28 March 2023.

502 Articles 300 ff TFEU.

503 Article 304 para 1 and Article 307 TFEU.
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European Ombudsman.®®* According to the pertinent EP decision, the
Ombudsman shall ‘help to uncover maladministration in the activities of
the Community institutions and bodies [...] and make recommendations
with a view to putting an end to it (emphasis added).>%> The de facto power
of the Ombudsman’s soft output is underlined by Craig and de Biirca who
claim that the Ombudsman’s office is ‘increasingly seen as a source of
administrative norms rather than simply a mediation facility for individual
complaints’.>06

In this context, also bodies established by international agreements con-
cluded between the EU and third parties, in particular third countries,
ought to be mentioned. Examples are the Cooperation Council established
by Partnership and Cooperation Agreements or the Association Council
and the Association Committee established by Association Agreements,
which may adopt recommendations relating to the implementation of their
respective founding agreements.>"” International agreements concluded by
the EU are not only part of public international law, but also part of the
acquis communautaire.”%® Bodies established by them could be qualified
as EU bodies. In the perspective of the other party to the agreement -
regularly a third country, however, this body constitutes a body set up only
by (bilateral) public international law. Therefore also the (soft) output of
these bodies has a dichotomic character.

504 Stressing the (merely) soft character of the Ombudsman’s output: Order in case
T-103/99 Cantine Sociali Venete, paras 48-50; see also case C-234/02P European
Ombudsman, para 57.

505 Article 2 para 1 of EP Decision 94/262/ECSC, EC, Euratom, as amended; see
Bonnor, Ombudsman.

506 Craig/de Burca, EU Law 85; for a possible move towards hard law see Saurer,
Verwaltungsrecht 190 f.

507 See eg Article 78 of the Partnership and Cooperation Agreement establishing a
partnership between the European Communities and their Member States, of the
one part, and the Republic of Uzbekistan, of the other part (1999), with regard
to the Cooperation Council; Articles 78 ff of the Euro-Mediterranean Agreement
establishing an association between the European Communities and their Member
States, of the one part, and the Kingdom of Morocco, of the other part (2000), with
regard to the Association Council and the Association Committee.

508 See Article 216 para 2 TFEU; this is also settled case law (also eg for mixed associa-
tion agreements): see eg case 12/86 Demirel, para 7, with a further reference.
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2.2.4. MS and non-EU bodies

2.2.4.1. Acts relating to different legal orders

In addition to the institutions, bodies, offices and agencies of the EU, there
are also bodies which organisationally do not belong to the Union but
may nevertheless adopt acts belonging to the EU legal order, or at least
contribute to their adoption.”®® This applies to EU soft law”'® as well as to
EU law and is possible either due to an express authorisation granted by
EU law or, according to some, due to a strong organisational and substantial
proximity to the EU and its affairs.”!! With regard to the latter, Wellens
and Borchardt, in an early account of Community soft law, said: “The
more closely the act corresponds to the realisation of the objectives or to
the institutional structure of the EEC Treaty, the more the act acquires a
community character’.>2 For the qualification of an act as EU law or at least
partly EU law, this organisational and substantial proximity must be of a
certain intensity, and is not reached already where EU institutions ‘may play
a certain role’ in the context of the creation of the act at issue.>®> Conversely,
the participation of non-EU actors in the creation of an act does not as such
prevent its qualification as EU (soft) law.

Taking a more systematic approach, in the context of the assignation
of an act to a legal order in my view the first point of reference ought to
be the body uttering the norm, that is to say the body creating the act in
accordance with its competences. With agreed (soft) law these are normally
the bodies which shall be committed (softly) by the act.>* Other points of
reference — eg contributors or the persons affected by the act (if they are
not at the same time the official norm-creators anyway) — may be relevant,
as well, but only at a secondary level. While the assignation of an act to

509 See eg Article 76 lit b or Article 173 para 2 TFEU.

510 See the example of the Code of Conduct for Mediators described by Korkea-aho,
Soft Law 282.

511 For the principal impossibility of (private) non-EU actors creating administrative
EU law see Hofmann/Rowe/Tiirk, Administrative Law 588.

512 Wellens/Borchardt, Soft Law 304.

513 See joined cases C-8-10/15P Ledra, para 54; Opinion of AG Wahl in these joined
cases, para 53.

514 The parties to soft agreements, according to the principle pacta sunt servanda, have
to benevolently examine whether or not they intend to follow it; see Lorenzmeier,
Volkerrecht 76. With regard to agreed soft law more generally Knauff, Regelungsver-
bund 373-376; see also Georgieva, Soft Law 236 f.
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one (exceptionally: two) legal order(s) is certainly important for systematic
reasons, it is to be acknowledged that in cases of doubt it is not only the
heading - ‘act of public international law’, “act of Union law’, or ‘hybrid act’
— that matters, but it is in particular the consequences following from this
qualification in the specific case, ie the effects of the involved legal orders,
eg in terms of a certain fundamental rights standard to be met. These
concrete consequences need to be examined individually in each case.”
Generalisations are thus to be handled with care.

There is a number of ‘cases of doubt’, that is to say of (soft law or legal)
acts which have a strong proximity to different legal orders. For example:
An act of the MS - even if concluded in the course of a meeting of the
Council or the European Council®® - prima facie appears to be public
international law;”” not EU law.>'® AG Jacobs describes these acts as having
a ‘hybrid character’, stressing that ‘decisions of the Member States meeting

515 For the multi-faceted manifestations of ‘intergovernmentalism’ and the related ty-
pology see Hinarejos, Crisis 87.

516 See eg the decision of the Heads of State or Government, meeting within the Euro-
pean Council, annexed to the Conclusions EUCO 1/16 of the European Council
meeting (18 and 19 February 2016); see also the recommendation of the Euro-MS
according to Article 140 para 2 subpara 2 TFEU, Article 34 TEU (pre-Lisbon) or
Article 220 TEEC; referring to the acts based on the two latter provisions as ‘conven-
tions’: Bast/Heesen, Community, para 3. For the various institutional settings in
which the MS took and partly still take ‘decisions” see Everling, Wirkung 142 (and
135 f for the meaning of such ‘decisions’ in the earlier history of the EEC); for an ear-
ly account of the varying views in literature and practice (with regard to agreements
concluded between MS) see Schwartz, Ubereinkommen 556 ff; for pertinent Court
cases see, eg, joined cases C-59/18 and C-182/18 Italy v Council, paras 100-105; with
regard to the Eurogroup see joined cases C-105/15P to C-109/15P Mallis, para 61;
joined cases C-597/18P, C-598/18P, C-603/18P and C-604/18P Chrysostomides, para
87.

517 That does not necessarily mean that they cannot be considered or even interpreted
by the CJEU according to its peculiar methods of interpretation; see Everling,
Wirkung 147; for the interpretation of only EU-related law by the CJEU see also case
C-53/96 Hermes, para 28; joined cases C-300/98 and C-392/98 Dior, para 35.

518 See Senden, Soft Law 56-58, with further references; critically: Kadelbach, Art.5
EUV, para 14; Ruffert, Art. 288 AEUV, para 107; Tridimas, Indeterminacy 57. The
Court held that acts of the Representatives of the Governments of the MS may
be camouflaged acts of the Council; joined cases C-181/91 and C-248/91 European
Parliament v Council, paras 14 and 25. Thereby it challenged the assumption that it
actually had been the MS themselves concluding the act, and qualified the act as a
Council act (‘an almost metaphysical distinction’, as Brown notes), but it does not
seem to exclude in principle the possibility of the MS adopting an act themselves
while meeting in the Council; see Brown, Case Law 1355.
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in Council do not form part of the Community legal order in the strict
sense, but are nevertheless part of the acquis communautaire’>"® The Court
has expressed its willingness to consider such acts to be EU law where
in terms of objectives and institutional setting they display strong ties to
the EUS20 In other cases — like that of the ‘EU-Turkey agreement’ on
refugees — the Court eventually refused the EU law quality of the act at
issue, explaining that ‘the term “EU” must be understood in this journalistic
context as referring to the Heads of State or Government of the Member
States of the European Union’.>2!

As was mentioned above, the adoption of EU (soft) law by bodies organi-
sationally not belonging to the EU is possible due to an authorisation gran-
ted according to EU law or due to a strong organisational and substantial
proximity to the EU and its affairs. While the cases mentioned above are
examples of the latter scenario, an (historical) example of non-EU bodies
adopting EU soft law qua authorisation are the Committees of European
Banking Supervisors (CEBS), of European Insurance and Occupational
Pensions Supervisors (CEIOPS) and of European Securities Regulators
(CESR). They were composed of representatives of the respective national
supervisory authorities and succeeded by today’s European Financial Mar-
ket Supervisory Authorities (ESAs). To these committees, organised as legal
persons according to English, German, and French respectively, private law,

519 Opinion of AG Jacobs in joined cases C-181/91 and C-248/91 European Parliament v
Council, para 18.

520 Case 38/69 Commission v Italy, para 11: [A] measure which is in the nature of
a Community decision on the basis of its objective and of the institutional frame-
work within which it has been drawn up cannot be described as “international
agreement””. More generally speaking, the Court seems to consider the substance of
the act at issue, rather than its form: [I]t is not enough’, it held, ‘that an act should
be described as a “decision of the Member States” for it to be excluded from review’,
but a substantial assessment is required to find out whether it is an act of the EU
or of the MS; joined cases C-181/91 and C-248/91 European Parliament v Council,
para 14. Note that the Court also held that the Eurogroup ‘cannot be equated with
a configuration of the Council or be classified as a body, office or agency of the
European Union within the meaning of Article 263 TFEU’; joined cases C-105/15P
to C-109/15P Mallis, para 61. For the different interpretative approaches in such
cases of doubt see Everling, Wirkung 153; for EU soft law adopted by the MS see also
Peters/Pagotto, Soft Law 18.

521 Case T-192/16 NF, paras 57f; on the underlying question see also case C-11/05
Friesland Coberco, paras 37f.
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the Commission®?? delegated>?* the power to ‘contribute to the common
and uniform implementation and consistent application of Community
legislation by issuing guidelines, recommendations and standards™?** and
to address opinions to the Commission and to the national supervisory
authorities.””> They were thereby functionally acting as EU bodies.>?¢ In this
example, it was the legal form of the delegates which was private. Their
respective output, however, was still decided upon by an assembly of public
authority representatives.

A different phenomenon was described as ‘[p]rivate involvement in EU
governance’.””” The actors addressed here are not only formally but also
substantially (that is to say: regarding their professional background) pri-
vate actors. According to the Inter-institutional Agreement on better law-
making of 2003,528 private actors may merely participate in EU rule-making
in the form of co-regulation,” or apply self-regulation which will not result
in EU (soft) law. Co-regulation is applied in particular in the fields of stand-
ardisation (see I1.2.2.3. above) and social policy, and is a procedure aimed
at pooling expertise in EU law-making.>3? Self-regulation is to do with
agreements among private actors, often — but not necessarily — enacted at

522 Commission Decisions 2004/5/EC, 2004/6/EC and 2001/527/EC; these acts were
- in the course of the reform of the Lamfalussy procedure in 2009 - replaced by
Commission Decisions 2009/77-79/EC; see also Weismann, Agencies 93-97.

523 For the delegation of EU powers to private bodies see eg Pawlik, Meroni-Doktrin
147f.

524 Article 3 of Commission Decisions 2009/77-79/EC; see also Ottow, Architecture
128.

525 Article 12 and Article 4 para 1 lit b of Commission Decisions 2009/77-79/EC.

526 Also organisationally they were considered to be connected to the EU administra-
tion; see European Ombudsman, case 2497/2010/FOR, confirming the Ombuds-
man’s competence to deal with complaints about the CEBS’ alleged maladministra-
tion (para 10).

527 Hofmann/Rowe/Tiirk, Administrative Law 328; in the context of EU soft law see eg
van Rijsbergen, Legitimacy 124 ff, with regard to soft law adopted by the ESMA.

528 European Parliament, Council and Commission, Interinstitutional Agreement on
better law-making (2003/C 321/01) [not to be confused by the same-titled Agree-
ment of 2016 (O L123/1)].

529 For the varying definitions of co-regulation see references in Verbruggen, Co-Regu-
lation 428-430.

530 See Hofmann/Rowe/Tiirk, Administrative Law 605ff; see also Kondgen, Re-
chtsquellen, paras 67-70, with examples; for the long history of co-regulation in
E(E)C/EU law (starting in the mid-80s) see Verbruggen, Co-Regulation 426 f.
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the legislative or other initiative of the EU institutions.>3! Such agreements
may relate to and result in EU (soft) law, though.>3> For example: The
European Automobile Manufacturers Association (ACEA) has agreed with
its Korean and Japanese pendants to reduce CO, emissions, based on the
requirements laid down in Directive 98/70/EC. This agreement has led to
three recommendations in which the Commission recommends to these
associations to reduce their CO, emissions in accordance with pertinent
EU law. Compliance with their respective commitment is monitored by the
Commission.>3

2.2.4.2. Incursus: The Memoranda of Understanding concluded under the
so-called umbrellas (rescue measures to protect the Eurozone)

2.2.4.2.1. Contextualisation in between EU law and public international law
A specific case of ‘acts relating to different legal orders’ are the MoU conclu-

ded within the framework of the various European umbrellas set up in reac-
tion to the State debt crisis in the Eurozone. Here the contested questions

531 See European Parliament, Council and Commission, Interinstitutional Agreement
on better law-making (2003/C 321/01) para 22; for example, an agreement of com-
panies such as Apple, Facebook or Microsoft to ensure children’s safe use of the
internet; <https://www.reuters.com/article/internet-eu-bullying-idUSLA36235620
090210> accessed 28 March 2023; see also the second MoU on the future common
charging solution for smartphones, concluded by major telecommunications firms,
which includes a reporting duty vis-a-vis the Commission; or the Commission’s
strengthened ‘Code of Practice on Disinformation” with its 34 signatories; <https:/
/ec.europa.eu/commission/presscorner/detail/en/IP_22_3664> accessed 28
March 2023; on voluntary cooperation between public and private actors in relation
to (self-)regulation more generally see Héritier/Eckert, Modes; for a similar mecha-
nism see case T-135/96 UEAPME, para 9, relating to a framework agreement conclu-
ded by management and labour organisations which is envisaged to be adopted by
the Council as a legislative act.

532 See Schwarze, Soft Law 234 f, with a further reference.

533 Commission Recommendations 1999/125/EC, 2000/303/EC and 2000/304/EC.
This example is taken from Hofmann/Rowe/Tiirk, Administrative Law 620. In
another case, concerning the safety of pedestrians, voluntary agreements demanded
by the Commission and signed by the car industry were considered inappropriate
by the EP: [T]he Union could not abandon its legislative powers to third parties
when the protection of citizens was at stake’. Subsequently, an according Directive
was adopted; see Commission, Report ‘Better Lawmaking 2003’, COM(2003) 770
final, 26 f.
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to which legal order they (rather) belong and whether or not they qualify
as soft law shall be examined.”** These umbrellas have granted financial
assistance to ailing Euro-MS in order to allow them to service their debts
and to thereby improve their credit-worthiness.>** This assistance has been
‘strictly conditional’ and has, for that purpose, been combined with MoU
concluded between the beneficiary MS and the respective facility providing
financial assistance (with loans constituting the standard form of financial
assistance) to ensure that the MS takes the (presumably) necessary reform
measures in order to increase its income and to cut on expenses respective-
ly (so-called austerity measures®*¢)>¥”. The MoU, as norms agreed upon
between MS and the loan-providing facility, are not self-executing and
therefore do not directly affect individuals.>3® Only the national implement-
ing measures do. While in an early phase of the State debt crisis MS provi-
ded bilateral (conditional) loans to other MS in trouble,>* here we shall
concentrate on the MoU concluded in the context of financial assistance
granted by the European Financial Stabilisation Mechanism (EFSM), the
EFSF and the European Stability Mechanism (ESM) via financial assistance
facility agreements.

The EFSM was created by Council Regulation 407/2010 which was based
on Article 122 para 2 TFEU, hence it clearly belonged to the EU legal order.
The MoU concluded under the EFSM between the Commission and the
beneficiary State shall be ‘detailing the general economic policy conditions
laid down by the Council’ and shall be communicated to the European

534 With regard to further acts of a dubitable legal quality, adopted by EU institutions in
the course of the Euro-crisis, see Beukers, Changes 96; for the letter of intent which
- in the context of the MoU - results from the negotiations between the beneficiary
MS and the IMF see Torsten Miiller, Troika 266; for an account of MoU concluded
by the ECB see Karatzia/Konstadinides, Nature 450-453.

535 For other important purposes see, with regard to the ESM, Schwarz, Memorandum
of Misunderstanding 415 f. Apart from that, the umbrellas (in particular the ESM)
were also aimed at stabilising the Eurozone as a whole.

536 For decisions of national (constitutional) courts adopted in the context of (nation-
al) austerity measures see eg the decisions of the Portuguese constitutional court
discussed in: Canotilho/Violante/Lanceiro, Austerity.

537 For the legal framework of austerity measures more generally see Repasi, Protection
1136.

538 See Repasi, Protection 1137 f, drawing a comparison to directives.

539 Also the bilateral loans provided to Greece - the predecessor instrument of the
umbrellas — were combined with a prescription of austerity measures; see Olivares-
Caminal, Architecture 4; Kilpatrick, Bailouts 398; see also case T-541/10 ADEDY,
paras 12-19.
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Parliament and to the Council.>* Hence the decision to grant financial
assistance, also laying down the general economic policy conditions, under
this regime is taken by the Council, upon a proposal from the Commis-
sion.>" The MoU is concretising these general economic policy conditions
(argumentum ‘detailing’). The EFSM which has granted loans in three cases
- namely for Ireland, for Portugal and for Greece (short-term assistance)
- was operating in coordination with the International Monetary Fund
(IMF), which in these cases provided loans as well.>#? In spite of this
coordination with the IMF as an international organisation, the EFSM, and
also the acts based on Council Regulation 407/2010, are clearly EU law
measures.

The EFSF was established as a société anonyme incorporated in Luxem-
bourg, the shareholders of which were the Euro-MS. The operation of the
EFSF is subject to a private law agreement between it and its shareholders
(the Euro-MS; EFSF Framework Agreement).’** The close links to EU
law and EU institutions established by this agreement do not alter its
private law nature. According to this agreement, the Commission shall,
upon request by a Euro-MS for a Financial Assistance Facility Agreement,
and in liaison with the ECB and the IMF, negotiate an MoU with the
prospective beneficiary State.>** The MoU shall be in accordance with a
Council decision adopted, upon a Commission proposal, pursuant to Arti-
cle 136 para 1 TFEU, and it shall, upon approval by the Eurogroup Working
Group, be signed by the Commission on behalf of the EFSF and by the
beneficiary MS. The Financial Assistance Facility Agreement, which shall
be compatible with the MoU, shall eventually be signed by the EFSF upon

540 Article 3 para 5 of Regulation 407/2010.

541 Article 3 paras 2 f of Regulation 407/2010.

542 For other (partly) international organisations providing financial assistance and for
the conditionality they apply (or do not apply) see Wirth, Assistance 220 f; for the
World Bank’s approach see Boisson de Chazournes, Guidance 289 f.

543 See EFSF Framework Agreement between the Euro-MS and the EFSF <https://ww
w.sv.uio.no/arena/english/people/guest-researchers/agustinm/crisis-documents
-2012/14-efsf-frameworkagreement-consolidated-8sepll.pdf> accessed 28 March
2023. This agreement shall be governed by and shall be construed in accordance
with English law; 16. (1) of the EFSF Framework Agreement between the Euro-MS$
and the EFSF.

544 For the IMF’s role in the ‘Troika’ and in setting conditionality requirements see
Christopherson/Bergthaler, IMF, paras 31.65 - 31.70.
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unanimous approval by all Euro-MS and by the beneficiary MS.>*> That
also under this regime it is the Commission (on behalf of the Euro-MS,
not of the EFSF>4¢) which concludes the MoU with the beneficiary MS
seems to be effected by the EFSF Framework Agreement, not by EU law.
However, the mandate of the Commission to negotiate and to conclude, on
behalf of the Euro-MS (and conditional upon approval by the Eurogroup
Working Group®¥), an MoU cannot be conferred by a measure of private
law (such as the Framework Agreement). After all, the subject of an MoU
are in particular matters of public authority, namely issues like how the
beneficiary State will adapt its pension law, its unemployment law, the
enforcement of its tax law, etc. Therefore it seems appropriate to qualify the
mandating of the Commission - even if formally contained in the EFSF
Framework Agreement>*® - as a unilateral act of the Euro-MS adopted, for
lack of a legal basis in EU law, within the realm of public international
law.># Since it is matters relating to public authority which are addressed,
and since there is no appropriate legal basis in EU law, also the MoU in
this case is to be qualified as a measure of public international law.>>* In

545 See 2. (1) (a) of the EFSF Framework Agreement between the Euro-MS and the
EFSFE.

546 See Recital 2 and 2. (1) (a) of the EFSF Framework Agreement between the Euro-MS
and the EFSF; misleadingly: Recital 4 of the Master Financial Assistance Facility
Agreement between the EFSF, Ireland and the Central Bank of Ireland.

547 2.(1) (a) of the EFSF Framework Agreement between the Euro-MS and the EFSF.

548 Arguments in favour and against the de facto public international law character
of this agreement are contained in: Deutscher Bundestag, Antwort der Bundesregie-
rung auf die Kleine Anfrage der Abgeordneten Manuel Sarrazin, Marieluise Beck
(Bremen), Volker Beck (Kdln), weiterer Abgeordneter und der Fraktion BUNDNIS
90/DIE GRUNEN’ (2010) Drucksache 17/2569, 1-6.

549 For the agreement of all MS (decision of the representatives of the governments of
the 27 MS) which is necessary for making use of the Commission in that way see
Cover Note 9614/10 of the Council of 10 May 2010; for this requirement as set out in
the Court’s case law see references in Repasi, Freirdume 57.

550 See 16. (1) of the EFSF Framework Agreement between the Euro-MS and the
EFSF, according to which the Framework Agreement itself and ‘any non-contractual
obligations arising out of or in connection with it shall be governed by and shall be
construed in accordance with English law’ (emphasis added). That the Commission
is not empowered to conclude international agreements under EU law does not
prevent an according empowerment by means of public international law; with re-
gard to the Commission’s lack of power to conclude international agreements under
then Community law see case C-327/91 France v Commission, in particular para
41; note also the discussion with regard to (binding) administrative agreements:
Ott/Vos/Coman-Kund, Agencies 97 f; see also Wengler, Rechtsvertrag 196.
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spite of this qualification, the MoU are in some respects related to the EU
and its law: For example, the loans granted under the EFSF (in the case of
Ireland and Portugal) - specified in an agreement concluded under English
law>! between the EFSF and the beneficiary State (and its central bank)
which makes the provision of the loans conditional upon compliance with
the MoU>> - have been made ‘subject to the (EU) EFSM legal regime and
sources’.>3

We shall now turn to the MoU concluded in the context of the ESM
by the Commission (with the ECB’s and the IMF’s participation®*) on
the one hand, and a Euro-MS (and its central bank, respectively) on the
other hand. Like under the EFSF, the Commission is not competent to
conclude the MoU on the basis of EU law, but — on behalf of the ESM>>
- on the basis of the (international) ESM-Treaty (and in consistency with
EU law®3¢),57 and subject to approval by the ESM.>58 At first there shall be
a decision of the ESM Board of Governors to grant, in principle, financial
assistance to the (presumptive) beneficiary Euro-MS on the basis of an
MoU, to be negotiated by the Commission (in liaison with the ECB and, if
possible, together with the IMF).> In parallel, a financial assistance facility
agreement on the financial terms and conditions and the choice of instru-

551 In the case of Ireland, see 14. (1) of the Master Financial Assistance Facility Agree-
ment between the EFSF, Ireland and the Central Bank of Ireland.

552 In the case of Ireland, see Recital 4 of the Master Financial Assistance Facility
Agreement between the EFSF, Ireland and the Central Bank of Ireland.

553 Kilpatrick, Bailouts 401, with further references.

554 The IMF is concluding a (very similar) MoU with the benficiary country itself. Due
to a considerable overlap, the two MoU form one corpus of rules; see Kimmerer,
Memorandum of Understanding 74.

555 See Article 5 para 6 litg and Article 13 para 3 of the ESM-Treaty; see also joined
cases C-8-10/15P Ledra, para 51; Opinion of AG Wahl in these joined cases, paras
100 f.

556 For the difference between ‘consistency’ and ‘compliance’ see Opinion of AG Wahl
in joined cases C-8-10/15P Ledra, para 73.

557 See Order of the General Court in case T-289/13 Ledra, paras 44-46; joined cases
C-105/15P to C-109/15P Mallis, para 53, both with reference to the CJEU’s Pringle
decision.

558 Article 13 para 5 of the ESM-Treaty; see also Schwarz, Memorandum of Misunder-
standing 420.

559 See Article 13 paras 2 f of the ESM-Treaty. For the (draft) MoU and the involvement
of the Commission, the Eurogroup and the ESM see also joined cases C-8-10/15P
Ledra, paras 14 ff.
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ments®*? shall be prepared by the ESM Managing Director and adopted by
the Board of Governors.>! Eventually, the MoU, consistent with EU law,
including any opinion, warning, recommendation or decision addressed to
the beneficiary MS, is signed by the Commission on behalf of the ESM on
the one hand and by the beneficiary MS, on the other hand.>¢? The Board
of Directors shall approve the financial assistance facility agreement and,
where applicable, the disbursement of the first tranche of the assistance.”?
The ESM as the core actor in this context is a legal person established
according to public international law.>%* It is the ESM which is bound by
its financial agreements, not the EU. With regard to the involvement of the
ECB, the following can be said: As a legal person, the ECB is not an organ
of the legal person EU, but legally speaking acting for itself.5> Nevertheless,
as an institution of the EU>¢ the ECB is vested with EU public authority. In
the given context, however, the ECB - like the Commission - is empowered
to act on the basis of the ESM-Treaty, not on the basis of the EU Treaties.>¢”
The fact that these roles are to be exercised in accordance with EU law
does not change this. Rather, it is a consequence of the MS’ and the EU
institutions’ being bound by EU law also when acting in the field of public

560 For the most important instrument, the loan, see also the ESM Guideline on Loans
<https://www.esm.europa.eu/sites/default/files/esm_guideline_on_loans.pdf>
accessed 28 March 2023.

561 Article 13 para 3 of the ESM-Treaty.

562 Article 13 paras 4 f of the ESM-Treaty; for complementary (EU law) measures such
as the macroeconomic adjustment programmes see Repasi, Protection 1125f and
1137f. For the example of Greece see Council Implementing Decision 2015/1411,
in particular Recitals 7-9; for the example of Cyprus see European Commission,
‘The Economic Adjustment Programme for Cyprus’ (2013) 149 European Economy.
Occasional Papers, para 57.

563 Article 13 para 5 of the ESM-Treaty.

564 See the distinction made by de Witte between ‘executive agreements’, ‘complementa-
ry agreements’ and ‘autonomous agreements’ concluded between the MS. According
to this classification, the ESM appears to be an autonomous agreement.

565 See Dorr, Art. 263 AEUYV, para 18. Also an international legal personality of the ECB
is accepted: Ott/Vos/Coman-Kund, Agencies 94.

566 On the hermaphrodite role of the ECB under the Lisbon Treaty see Sdinz de Vicuiia,
Status 301-304.

567 See Article 5 para 6 litg and Article 13 para 3 of the ESM-Treaty; see also case
C-370/12 Pringle, para 158; joined cases C-8-10/15P Ledra, para 52; joined cases
C-597/18P, C-598/18P, C-603/18P and C-604/18P Chrysostomides, para 131; Craig,
Pringle 280.
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international law.>6® That the ECB and the Commission (and also the IMF,
for that matter) merely provide an input to the negotiations and do not
exert any formal decision-making power indeed relativises the (formal)
influence of these institutions.>®®

Against the background of these findings, it is argued here that the
MoU concluded under the ESM - like the ones concluded under the
EFSF - clearly belong to the realm of public>® international law.>”! That
the ‘borrowing’ of EU institutions applied in case of the EFSF and the
ESM has raised questions as to its legality is uncontested, but shall not
be dwelled on here.’”? Also the question whether the involvement of EU
institutions causes the applicability of the CFR via its Article 51 (with regard
to the MoU) - which was plausibly argued by Kilpatrick’”® and meanwhile
confirmed by the Court in the Ledra case>’* - shall not be considered here
in more detail.

568 See Article 13 para 3 of the ESM-Treaty; see also page 3 of the Memorandum of
Understanding on the working relations between the European Commission and
the European Stability Mechanism.

569 See case C-370/12 Pringle, para 161; note the competent (economic and monetary
affairs) Commissioner’s and the ECB-President’s facultative participation in the
meetings of the Board of Governors of the ESM as observers, though (Article 5
para 3 of the ESM-Treaty); see also Opinion of AG Wahl in joined cases C-8-10/15P
Ledra, para 42. Critically with a view to the ECB’s independence in this context:
Opinion of AG Cruz Villalén in case C-62/14 Gauweiler, paras 143-151; see also
Torsten Miiller, Troika 269; differently: joined cases C-105/15P to C-109/15P Mallis,
in particular para 57.

570 Pointing at the differences between the loan agreements (‘public law agreements’) at
issue and contracts on the delivery of goods or coordination of a project: Kilpatrick,
Bailouts 407 f.

571 See case T-293/13 Theophilou, para 46; joined cases C-8-10/15P Ledra, para 67; see
also Fischer-Lescano, Austerititspolitik 36; Repasi, Protection 1124. This also seems
to be the view of the (other) EU institutions: European Parliament, Report on the
enquiry on the role and operations of the Troika (ECB, Commission and IMF) with
regard to the euro area programme countries, A7-0149/2014, para 109. That the EP
would wish the MoU to be placed within the EU law framework, in particular in
order to ensure the applicability of the CFR, is a different issue.

572 See eg Craig, Pringle; Fischer-Lescano/Oberndorfer, Fiskalpakt; Peers, Form.

573 See Kilpatrick, Bailouts 404 f. See the Explanations relating to the Charter of Funda-
mental Rights (2007/C 303/02) which suggest — the wording of this provision being
unclear in this respect - that the limitation ‘when they are implementing Union law’
of Article 51 para 1 only applies to the MS, but does not apply to the EU institutions
and bodies; see also Schwarz, Memorandum of Misunderstanding 397-400 and
418-421.

574 Joined cases C-8-10/15P Ledra, para 67.
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2.2.4.2.2. On the question of legal bindingness

As regards the substance of the MoU concluded under the umbrellas, it is
dubitable whether or not they constitute soft law. The title ‘Memorandum
of Understanding’ suggests, in accordance with international practice, le-
gal non-bindingness.””> From the appearance of the concrete memoranda,
however, no general conclusion can be drawn as to their legal quality.
Comparatively ‘hard’ wording (‘the Government will by [month/year]’;37¢
‘the Government commits to’), the partly very high precision of the rules®””
and the strong relationship between financial assistance and compliance
with the MoU (‘conditionality’’®), is contrasted with an apparent lack of a
classical enforcement regime. The monitoring set in place, however strict it
may be, is a standard means of soft ‘enforcement’5”> While legally binding
rules may (exceptionally) lack enforceability, an existing legal enforcement
mechanism certainly gives proof of the legal quality of the underlying
obligation. In the given case, namely that of financial assistance received

575 See Kimmerer, Memorandum of Understanding 75; Kilpatrick, Bailouts 409 f, with
further references; Wengler, Rechtsvertrag 194.

576 For the legal bindingness this verb suggests see Knauff, Regelungsverbund 290;
differently: case C-233/02 France v Commission, para 43, contrasting ‘will’ with the
more compelling ‘shall. However, there are also many weaker expressions available
than ‘will’: eg ‘should strive for’, ‘intends to’, ‘should commit to’; see Opinion of AG
Tesauro in case C-57/95 France v Commission, para 16.

577 A high level of detail (weakly) points in the direction of legal bindingness; see also
case 108/83 Luxembourg v European Parliament, para 23. In the context of the MoU
see eg the part on tax policy reforms in the MoU concluded between the ESM
and the Hellenic Republic and the Bank of Greece of 19 August 2015, 7-9; see also
<https://www.imf.org/external/np/l0i/2013/irl/060313.pdf> accessed 23 March
2023, pages 22 ff; Torsten Miiller, Troika 274-278. Closer scrutiny of their text shows
that some (actually few) provisions are drafted more widely, so as to leave a certain
leeway for the beneficiary State.

578 Article 13 para 3 of the ESM-Treaty. For the wide range of requirements this condi-
tionality may in fact encompass see Schwarz, Memorandum of Misunderstanding
396f. In Pringle, the Court seems to have elevated strict conditionality to a general
requirement of financial assistance; case C-370/12 Pringle, paras 136f; see also
Ioannidis, Conditionality 62f. For the role of conditionality in the context of EU
funds: Bieber/Maiani, Enforcement 1076 ff; see also Harlow/Rawlings, Process 47;
for conditionality in the context of compliance with EU law more generally see
Andersen, Enforcement 181 ff; Ioannidis, Members 489.

579 Monitoring tasks are, pursuant to Article 13 para 7 of the ESM-Treaty, exercised by
the Commission, the ECB, but also by the IMF as ‘technical assistance’; see eg IMF,
Country Report No 14/59 (February 2014) 2 <http://www.imf.org/external/pubs/ft/
scr/2014/cr1459.pdf> accessed 28 March 2023.
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from the EFSM/EFSF/ESM, when exploring the ‘coerciveness’ of the mech-
anism the legal quality of the respective MoU seems to be of secondary
importance.>® Since compliance with the conditions laid down in the MoU
by the beneficiary MS is — according to the respective financial assistance
facility agreement which refers to the MoU>® — mandatory for the grant of
financial assistance,>®? there is a strong incentive to comply.’®> Where the
beneficiary MS do not comply, they face the severe (but only) consequence
of being refused (further) financial assistance.’®* The MS concerned have
to weigh — for themselves - the advantages and costs of compliance and
non-compliance, respectively.’®> Mere incentives to comply do not form a
means of ‘legal enforcement’, but speak in favour of soft law. On the other
hand, the benefits at issue here are not a prize or a subsidy anybody who
meets certain predefined requirements can apply for. Rather, they constitute
an aid which is calculated and granted upon an individual request.

The conditionality is not set for one specific point in time, but policy
objectives are laid down or agreed upon in the MoU which should be
reached in the course of an extended period of time. Both the examination
of the achievements and, upon a positive result of this examination, the
payment of the aid (tranches) are sequenced over a couple of years. These
settings cater for a strong synallagmatic relationship between the umbrella
at issue and the respective beneficiary. It makes the umbrella’s power to
refuse payment of the next tranche come very close to a power to punish

580 See also Beckers, Juridification 576; Knauff, Regelungsverbund 278f and 339; for
the granting of loans by the World Bank see ibid 280 f; similarly: Repasi, Protection
1124.

581 For the legal technique of referencing see, in the context of private regulation,
I1.2.2.3. above.

582 For the ECB’s reference to this conditionality in its monetary policy as a further
incentive for compliance see eg <http://www.ecb.europa.eu/press/pr/date/2012/htm
1/pr120906_l.en.html> accessed 28 March 2023.

583 With regard to financial incentives as a means of ensuring compliance see H Adam,
Mitteilungen 124 f; Gil Ibdnez, Supervision 288; Knauff, Regelungsverbund 339;
with regard to incentives as alternatives to enforcement traditionally understood:
Commission, Draft Interinstitutional Agreement on the operating framework for the
European regulatory agencies, COM(2005) 59 final, para 7.1.

584 For similar scenarios in the context of public law agreements in national law:
Bauer/Kretschmer, Dogmatik 254.

585 Addressing the same dynamics in the context of EU neighbourhood policy: Vianel-
lo, Approach 554 f.
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non-compliance.”®® The fact that an MoU ought to be consistent with (the
pertinent) EU law®® is a neutral requirement (it neither speaks in favour of
nor against its qualification as a soft law instrument) since a legal order, in
our case: the EFSF/the ESM, may require consistency with alien rules even
for soft law. Neither does the interpretative authority of the CJEU point
in either direction.”®® The neutral wording of the MoU in dubio®® speaks
in favour of their qualification as law and the particularly strict mode in
which the ‘incentives’ are applied appears to underpin this qualification,
both in case of the EFSM (where the MoU qualifies as EU measure) and
in the cases of the EFSF and the ESM (where the MoU belongs to public
international law).>%0

The ambivalence of the legal quality of MoU is ‘made use of” by different
actors in different ways: The IMF perceives its Memoranda of Economic

586 See Wirth, Assistance 227 f, who accords ‘loan covenants’ - conditionality contained
in loan agreements of the World Bank - a legal status ‘similar to that of treaties’.
He points to their enforceability, emphasising that ‘the Bank could suspend further
disbursements, which are customarily made in phases or “tranches”. Whether en-
forcement happens in practice is a different story; see ibid 228 f; for the preferability,
in Wirth’s view, of the terms ‘mandatory’ and ‘enforceability’ (as compared to ‘bind-
ing’) in this context, see ibid 231.

587 Recital 2 of the EFSF Framework Agreement between the Euro-MS and the EFSF
<https://www.sv.uio.no/arena/english/people/guest-researchers/agustinm/crisis-d
ocuments-2012/14-efsf-frameworkagreement-consolidated-8sepll.pdf> accessed 28
March 2023; Article 13 para 3 subpara 2 of the ESM-Treaty (which arguably limits
its call for compliance to a mere ‘consisten[cy] with the measures of economic poli-
cy coordination provided for in the TFEU, in particular with any act of European
Union law, including any opinion, warning, recommendation or decision addressed
to the ESM Member concerned’); for similar compliance requirements (eg with
international environmental agreements) for projects financially supported by the
World Bank see Wirth, Assistance 232.

588 See Article 38 para 3 of the ESM-Treaty in conjunction with para 2, according to
which the CJEU shall decide on any dispute between members of the ESM or be-
tween them and the ESM ‘in connection with the interpretation and application of
this Treaty, including any dispute about the compatibility of the decisions adopted
by the ESM with this Treaty’. First, it is not clear whether the MoU fall within
the CJEU’s scope (‘decisions adopted by the ESM’; see below). But even if they
do, this does not necessarily mean that they are hard law. After all, the Court, in
particular according to the preliminary reference procedure, may authoritatively
interpret/examine legally non-binding acts (of EU law), as well; see 6.3. below.

589 For the ‘presumption of legal force’ proposed by Klabbers see I1.L1.1. above.

590 See Opinion of AG Wahl in joined cases C-8-10/15P Ledra, para 109 (argumentum
‘binds’); see Fabbrini, Euro-Crisis 111; Fischer-Lescano, Human Rights 32 ff; Torsten
Miiller, Troika 270f; differently: A Aust, Treaty 48-50; Repasi, Protection 1124;
ambivalently: Kilpatrick, Bailouts 412 f.
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and Financial Policies and its Technical Memoranda of Understanding,
which - in the given context — are closely linked to the respective MoU
concluded under the EFSM, the EFSF or the ESM,*! as non-binding in-
struments>? — a view which eg the Irish Supreme Court seems to support.
On the contrary, the Latvian or the Portuguese Constitutional Court, in
the perspective of their respective constitution, qualify them as legal obliga-
tions.>** The Greek Plenary Assembly, to take another example, did not
qualify the first MoU with Greece as an international convention according
to the Greek Constitution and therefore denied the necessity of its ratifica-
tion by a law.>4

While it was said above that the (lack of) legal quality of the MoU -
due to the strict compliance mechanism attached - does not affect its ‘coer-
civeness’ and, against this background, is of secondary importance,>*> with
regard to the available remedies the question of legal bindingness is highly
important. The ESM-Treaty, as special agreement according to Article 273
TFEU, empowers the CJEU to decide - after the Board of Governors - on
‘any dispute arising between an ESM Member and the ESM, or between
ESM Members, in connection with the interpretation and application of
this Treaty, including any dispute about the compatibility of the decisions
adopted by the ESM with [the ESM-Treaty]’.>*® While it is not clear wheth-
er the term ‘decision” as used in the ESM-Treaty only encompasses legally
binding acts or also eg the guidelines addressed in Article 22 para 1 of the
ESM-Treaty,>” in view of the above-mentioned presumption of legal force

591 For the relationship between the ESM-MoU and the IMF-MoU see Monning,
Staatensanierungsverwaltungsrecht 206.

592 See Poulou, Grundrechte 147 f.

593 See O'Donovan, Way 52 f; Fischer-Lescano, Austeritatspolitik 35.

594 See Tsakiri, Protection 18; for further (different) qualifications see Poulou, Grund-
rechte 147 f; for similar motives in the case of the USA and the Paris Agreement 2015
see Bodansky, Character 149 f.

595 For this argument see also, in different contexts, Haas, Hypotheses 23; Wengler,
Rechtsvertrag 195.

596 Article 37 paras 2 f of the ESM-Treaty.

597 We cannot — without further consideration — take over the terminology of Article
288 TFEU here, because the ESM-Treaty contains no reference or only a mere hint
to that effect. In fact, the preceding passage in Article 37 para 2 of the ESM-Treaty —
‘any dispute arising between an ESM Member and the ESM’ (on the interpretation
and application of the ESM-Treaty) - rather suggests a broad understanding of the
Court’s (and the Board of Governors’, respectively) powers.
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the MoU can be considered a ‘decision adopted by the ESM’.>°8 That means
that Euro-MS can request a decision of the Court (after a decision of the
Board of Governors) on the interpretation/application of certain provisions
of an MoU. Individuals or undertakings are not entitled to apply to the
Court under the ESM-Treaty. Since the MoU does not qualify as EU law, it
may not be reviewed by the Court under Article 267 TFEU> or Article 263
(para 4) TFEU, either. But even if it did, the latter route would be barred
due to the fact that individuals and undertakings are regularly not directly
(and individually) concerned by the MoU, but - if at all - only by the
national reform measures adopted to implement it. They may be granted
standing before the Court on the basis of an action for damages against
the EU (non-contractual liability), though. This is because no direct (and
individual) concern is required under these proceedings. Rather, and apart
from the other requirements, it is sufficient that a Schutznorm - a norm
protecting the interests of individuals®? — has been violated by the EU. This
would be the case, for example, where the Commission - in negotiating the
MoU - violates a right enshrined in the CFR.6%

Summing up, while the MoU concluded under the EFSM qualify as EU
law,02 the MoU concluded under the EFSF/ESM are officially agreed upon

598 More concretely: by the Commission for the ESM, with the approval of the Board of
Governors.

599 See Tuominen, Mechanisms 102 f, with references to the Court’s case law.

600 See eg case C-152/88 Sofrimport, para 26; for the term Schutznorm and many
references to the Court’s case law see Steiner, Haftung 162 ff.

601 The Commission, according to Article 17 para 1 TEU and according to Articles
13 paras 3f of the ESM-Treaty, has to comply with Union law even when acting
outside the EU legal order; see joined cases C-8-10/15P Ledra, para 67; joined
cases C-597/18 P, C-598/18 P, C-603/18 P and C-604/18 P Chrysostomides, para 132.
While the Court has not addressed this issue here, when it comes to the required
causal link between the damage and the EU action concerned arguably the legal
bindingness of the measure at issue is only of subordinate importance. The de facto
‘coerciveness’ of the measure — in our case: the MoU - seems to be sufficient because
it strongly pushes for its actual implementation by the beneficiary MS, and that
means: the occurrence of the damage. This assumption is supported by the fact
that not only legal, but also factual measures may evoke a claim for damages under
Article 340 para 2 TFEU; see Gellermann, Art. 340 AEUV, para 16; Jacob/Kottmann,
Art. 340 AEUYV, para 73; Ruffert, Art. 340 AEUV, para 27, each with references to the
Court’s case law.

602 For the reviewability of MoU concluded under the EFSM and alternative EU pro-
grammes under the preliminary reference procedure see case C-258/14 Florescu.
In this case, with regard to an MoU adopted in the context of the Article 143
TFEU-procedure, the Court remained ambivalent. It held that it be ‘mandatory’,
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by the EFSF/ESM and the beneficiary MS (its central bank and possibly
financial funds, respectively) and hence are instruments of public interna-
tional law. From an EU (EFSM) or public international law (EFSF/ESM)
perspective, the MoU at least in dubio is to be qualified as law. In a national
(constitutional) view the qualification may be more clear, though different
from constitution to constitution. The fact that the beneficiary State and the
other participating States of the EFSF/ESM (not: the EFSF/ESM itself) are
all members of the EU, the call for consistency with pertinent EU law, and
the involvement of EU institutions in the negotiation of the MoU, causes
‘strong links™6% of these acts of public international law to EU law,%%4 having
lead to the term ‘Unionsersatzrecht for the EFSF and ESM founding acts,
and for the measures based upon them.

The purpose of this incursus was to exemplify the challenges which may
emerge when we are asked to assign an act to EU law or a different legal
order, and when it comes to distinguishing soft law from law in practice.
Moreover, it was shown that where there is a strong dependence of one
partner (which is called upon to meet certain conditions) to an agreement
on the ‘delivery’ by the other partner, for example where the provision of fi-
nancial benefits to prevent a State’s failure in exchange for national reforms
is at issue, the question of whether or not the conditionality provisions are
legally binding is sidelined.

2.3. Addressees

The addressees of EU soft law so far have been touched upon here and
there. Now they shall be looked at more systematically. The term ‘addressee’
in this context designates the actor (including natural or legal persons as
well as entities without legal personality) the behaviour of which shall be
steered by a soft law act. In essence, four groups of addressees can be

but relativised its effects in the same sentence (para 41); for the ambiguity of this
particular statement of the Court see Dermine/Markakis, Bailouts 657 {.

603 Opinion of AG Wahl in joined cases C-8-10/15P Ledra, para 51, with respect to the
ESM.

604 For the fact that mutual cross-referencing of EU law and public international law as
such cannot lead to an incorporation of an act of public international law into EU
law resulting in the CJEU’s jurisdiction, see case C-366/10 Air Transport Association,
para 63, with a further reference; see also Grundmann, Inter-Instrumental-Interpre-
tation 926-928.
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distinguished: the originator-internal addressees, the internal addressees,
the external addressees, and the EU-external addressees. While categorising
different groups of addressees is worthwhile for systematic reasons, in
selected cases the determination of the ‘intended or apparent’ addressees in
practice may turn out to be difficult or even impossible.5%
Originator-internal (or intra-institutional) addressees are those which
form part of the creator of an EU soft law act, ie the staff. An example
for a soft law act directed to originator-internal addressees is the Antitrust
Manual of Procedures adopted by the Commission’s Directorate-General
(DG) Competition which clearly sets out that it is ‘an internal working
tool intended to give practical guidance to staff on how to conduct an
investigation applying Articles 101 and 102 TFEU’ which ‘does not contain
binding instructions for staff, and the procedures set out in it may have
to be adapted to the circumstances of the case at hand’.®%¢ That also other
persons - in this case eg competition lawyers who want to know in detail
how the Commission performs its investigations — may find these acts
useful as a piece of information and may adapt their own or their clients’
actions accordingly, ie that the acts may also have an external effect,*%” does
not alter the fact that those addressed and hence those (softly) obliged by it
in principle are originator-internal persons.®®® A publication of such acts to
a broader audience, in particular online, may, however, indicate that also an

605 See Hofmann/Rowe/Tiirk, Administrative Law 571.

606 Commission, Antitrust Manual of Procedures. Internal DG Competition working
documents on procedures for the application of Articles 101 and 102 TFEU (Novem-
ber 2019) <https://op.europa.eu/en/publication-detail/-/publication/d7d7e463-ac51
-llea-bb7a-0laa75ed71al> accessed 28 March 2023.

607 See Senden, Soft Law 315f, with further references; for the necessity of such intra-
institutional soft law see Kovacs/T6th/Forgac, Effects 61; addressing the tension
between formal addressee and ‘de facto addressee’ with regard to soft law and other
acts adopted in the context of EU foreign and neighbourhood policy: Vianello,
Approach 553 f.

608 Stressing this double effect of ‘internal” soft law in the context of State aid policy:
Aldestam, Soft Law 15, with a further reference; see also Hofmann/Rowe/Turk, Ad-
ministrative Law 567, who stress the ‘indirect external effect’ Commission guidelines
may have ‘through the application of the principles of legal certainty, the protection
of legitimate expectations and equal treatment’; doubtfully: Cannizzaro/Rebasti,
Soft law 229 f; for a ‘measure of internal organization’ which nevertheless has ‘legal
effects vis-a-vis third parties’ see case C-58/94 Netherlands v Council, para 38, with
further references.
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(EU-)internal/external steering effect is intended by the originator (here:
the Commission).6%?

Internal addressees shall encompass institutions, bodies, offices or agen-
cies of the EU other than the originator (more precisely: its staff). They
are at issue eg in case of an opinion of the Economic and Social Commit-
tee which is sent to the Commission, or of an opinion of the European
Ombudsman sent to a European agency (against which an EU citizen has
launched a complaint). This category of acts could be said to belong to
the group of inter-institutional soft law acts in a wide sense.®” Inter-institu-
tional acts in a narrow sense are generally understood as acts agreed upon
by two or more institutions (or bodies, offices, or agencies of the EU), ie
on a bi- or multilateral level.®! These agreements, if not intended to be
binding, form soft law with internal addressees (namely: the creators of the
agreement).o1

External addressees are persons or entities affiliated with the EU which
are not, at the same time, internal addressees; in particular: MS, MS
authorities,®”® EU citizens and legal persons seated in the EU (but not
belonging to its administration; eg undertakings). Examples for EU soft
law acts directed to external addressees are the recommendation of the Eu-
ropean Banking Authority (EBA) which is sent to the banking supervisory

609 See case T-496/11 United Kingdom v European Central Bank, paras 33 f with regard
to a publication ‘outside the author itself’; for a communication which has not left
‘the internal sphere of th[e] administration” see case C-619/19 Baden-Wiirttemberg,
para 52. The Commission’s Rules of Procedure in their Article 17 para 4 provide
for the publication of Commission acts in the OJ. This general rule may have to
be teleologically ‘reduced’ in places, eg for the sake of data protection; with regard
to the reasoned opinion addressed to a MS at the outset of a Treaty infringement
procedure see Senden, Soft Law 189.

610 See Hummer, Interorganvereinbarungen 91 ff, with further references.

611 See also Stobener de Mora, Institutionelles; with regard to agreed-upon soft law see
Knauff, Regelungsverbund 373-376; see also case C-25/94 Commission v Council,
para 49.

612 See Article 295 TFEU, according to which inter-institutional agreements between
the EP, the Council and the Commission can be concluded ‘which may be of a
binding nature’. This means that they may as well be (agreed to be) of a non-binding
nature; for the practical effects inter-institutional agreements may have on the
competences of the institutions involved see Klamert, Pragmatik 148 f.

613 For the adoption of acts vis-a-vis national authorities, not ‘the MS’ see Schiitze,
Rome 1418f; the different conceptions of the term ‘Member State’ in EU law are
exemplified if we compare Article 258 TFEU (broad conception) and Article 263
para 2 TFEU (narrow conception); with regard to the latter provision see also V.3.6.
below.
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authority in a certain MS or the Commission’s so-called de minimis notice
(designated as ‘Communication’)® in the field of competition law which
does not mention any specific addressees, but de facto is first and foremost
directed to undertakings within the meaning of Article 101 TFEU and to
national competition authorities.®?®

EU-external addressees are actors which do not belong to the EU, eg
third countries or international organisations. An example for an act ad-
dressed to them is the Memorandum of Understanding on reinforcing
the EU-China IP Dialogue Mechanism concluded between the EU and
China .61

2.4. Legally non-binding acts other than soft law

The output of bodies vested with public authority is not bound to be either
law or soft law. There is a number of acts (normally) without regulatory
content, that is to say without containing a command or with no linkage
to a command. They are addressed to actors both within and outside
the respective administration: press releases, circulars, surveys, scientific
information, certain letters and e-mails, etc.®” More generally, this issue
was addressed under I1.2.3. above. Here we shall broach it specifically in
the context of the EU. The distinction between EU soft law and other
legally non-binding acts is relevant because these two categories of acts are
different both in terms of requirements and effects. The requirements for
a legal basis are more demanding in case of soft law than in case of other
legally non-binding acts. Moreover, soft law requires an enhanced degree
of determination for its (linkage to) commands so as to give concrete

614 For the lack of any difference between ‘communications’ and ‘notices’ see Senden,
Soft Law 142 f. Also the principal difference between ‘notices’ and ‘guidelines’, if any,
is by far not clear: <https://competition-policy.ec.europa.eu/mergers/legislation/no
tices-and-guidelines_en> accessed 28 March 2023.

615 Commission, Notice on agreements of minor importance which do not appreciably
restrict competition under Article 101(1) of the Treaty on the Functioning of the
European Union (De Minimis Notice), 2014/C 291/01; see also the Opinion of AG
van Gerven in case C-234/89 Delimitis, para 22 (with regard to the predecessor
notice): ‘the individuals for whom it is intended’.

616 <http://europa.eu/rapid/press-release_IP-15-5279_en.htm> accessed 28 March
2023.

617 See also examples addressed by van Schagen, Regulation; for the potential ambiva-
lence of a press release of the Commission and the UEFA see case C-117/91 Bosman,
para 14.

187

[@)er ]


https://competition-policy.ec.europa.eu/mergers/legislation/notices-and-guidelines_en
https://competition-policy.ec.europa.eu/mergers/legislation/notices-and-guidelines_en
http://europa.eu/rapid/press-release_IP-15-5279_en.htm
https://competition-policy.ec.europa.eu/mergers/legislation/notices-and-guidelines_en
https://competition-policy.ec.europa.eu/mergers/legislation/notices-and-guidelines_en
http://europa.eu/rapid/press-release_IP-15-5279_en.htm
https://doi.org/10.5771/9783748935865-149
https://www.nomos-elibrary.de/agb

III. FUNDAMENTAL QUESTIONS OF EU SOFT LAW

guidance for the addressee’s behaviour, whereas in other acts also mere
objectives or vague wishes may be uttered. They may as well contain mere
information. In terms of effects, it is to be stressed that only soft law
contains rules vested with public authority. This will result in more specific
steering effects on its addressees than with other non-binding acts.

For other legally non-binding acts it is mostly its content which may
(not) be convincing and thus exert (only limited) steering effects. The
topic to which the content of the act is dedicated is irrelevant for the
categorisation. The scientific finding that a certain substance used in con-
venient meals significantly enhances the risk of cancer for their consumers
may be highly important and demand immediate action on the part of
the food safety authorities in charge, but it does not qualify as soft law.
On the other hand, an institution-internal guideline on how to use e-mail
signatures for professional correspondence may be of limited importance,
but it is normative and hence - depending on its legal (non-)bindingness
- qualifies as law or soft law. The distinction between soft law and other
legally non-binding acts is also reflected upon, to some extent at least, in the
EU’s publications regime. The EU itself on its EUR-Lex webpage up until
recently has applied a three-partite classification of ‘EU legislation’: ‘bind-
ing legal instruments’, ‘non-binding instruments’,%!® ‘other instruments’.
Meanwhile, it distinguishes only between ‘legally binding’ and ‘non-bind-
ing’ ‘legal acts’.6"

For most of the ‘other’ output it is, for lack of a command, difficult
to confound it with soft law, let alone law. In a few cases a doubt may
remain, though.9?° Due to the relative informality of EU soft law it may
be difficult sometimes to distinguish it from mere utterances of opinions.
The latter opinions only deserve closer scrutiny as potential soft law where

618 Note that Article 297 TFEU does not lay down publicity requirements for EU soft
law; Knauff, Regelungsverbund 423 f; see also Opinion of AG La Pergola in case
C-4/96 NIFPO, para 56.

619 <https://eur-lex.europa.eu/collection/eu-law/legislation/recent.html>; see also the
EU’s inter-institutional style guide, containing provisions on the structure of the OJ:
<http://publications.europa.eu/code/en/en-000500.htm> both accessed 28 March
2023.

620 See eg the DG Competition Staff Working Document, ‘“The Application of State Aid
Rules to Government Guarantee Schemes covering Bank Debt to be issued after
30 June 2010’ which appears to be merely summarising the Commission’s new ap-
proach (as laid down in particular in the Commission’s relevant Communications),
but which also, eg on its page 7, lays down new rules (qualifying as soft law); see
also Opinion of AG Tesauro in case C-57/95 France v Commission, para 17.
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they stem from an actor which is vested by EU law with public authority
(as reflected eg in an explicit competence to adopt EU soft law). Where
no such authority is provided for, eg in case of an NGO proposing a
certain policy approach to the Commission,%?! the question of whether or
not this could be EU soft law does not even occur. But also where actors
abstractly competent to adopt EU soft law, mainly these are EU institutions,
bodies, offices and agencies (see 2.2. above), express their views, these
utterances do not necessarily qualify as EU soft law. Even though public
bodies, and hence also EU bodies (in a broader sense), are not protected by
the freedom of expression as a fundamental right,522 they may principally
express their respective view to each other in a field materially falling
within their respective scope of action. This follows from Article 13 para
2 TEU (second sentence: ‘The institutions shall practice mutual sincere
cooperation’), and is explicitly laid down with regard to the relationship
between the EP, the Council and the Commission in Article 295 TFEU
which provides, explicitly only since the Treaty of Lisbon,%?* that these
three institutions ‘shall consult each other and [...] make arrangements for
their cooperation’.62* To assume that all utterances made in the context
of such cooperation/consultation need to qualify as soft law would mean
to deprive soft law of its specific character. Institutions and bodies of the
EU in places need to communicate with each other in an atmosphere of
informality, that is to say in expressions other than legal and soft law acts.
The provisions mentioned above neither require that each expression in the
course of such cooperation/consultation shall be uttered in the form of soft
law, nor do they grant a general competence to adopt soft law to the EU
bodies at issue.

The ordinary legislative procedure may serve to illustrate the distinction
between soft law and other non-binding acts. The EP’s position at first
reading is an act which is addressed (‘communicated’) to the Council. It
constitutes the final position of this institution at the time of its being
launched, and it may (possibly) be accepted by the Council the way it is

621 See in this context Article 11 para 1 TEU, providing that the institutions shall allow
‘citizens and representative associations’ to ‘make known and publicly exchange
their views in all areas of Union action’.

622 See eg S Augsberg, Art. 11 GRC, para 10; Jarass, Charta, para 19 of Art 11.

623 See Klamert, Pragmatik 148.

624 Article 295 TFEU is connected to Article 13 para 2 (second sentence) TEU, but goes
beyond that; see Gellermann, Art. 295 AEUYV, para 1; Kluth, Art. 295 AEUV, para 1;
Voet van Vormizeele, Art. 295 AEUV, para 2.
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(Article 294 para 4 TFEU). It is the expression of the wish of the EP that
the Council agrees to this position and thereby makes its content a legal act.
It is one act in a procedure (potentially) containing a number of different
acts which are all dedicated to creating a legally binding (more concretely:
a legislative) act. In that sense, it does not stand alone but is regularly
part of a line of different acts which - in a macro-perspective - serve the
same aim, that is to create a legislative act. In a micro-perspective, however,
it serves a more specific aim, namely to convince the Council to elevate,
by the approval of this institution, the draft norms contained therein to a
legislative act. Therefore, in my view and irrespective of its being a special
case qua being embedded in a whole procedure intended to lead to the
adoption of a legislative act, it qualifies as a soft law act. That the Council
may as well (partly) disagree with the EP and adopt its own position
is not in contradiction to this qualification. Rather, it is a ramification
of its legal non-bindingness. While being legally non-binding for others,
the EP’s position does entail legal effects: The Council cannot proceed
without having received the EP’s position; furthermore, Article 294 TFEU
implicitly requires the Council to consider the EP’s position (argumentum
‘approves’/‘not approve’), a duty which addressees of EU soft law often have
(see 4.2. below); the EP is bound®? by its position to the extent that the
Council can, without further ado (in particular: without asking the EP
for its view once more), accept its position, thereby making it a legislative
act. Once the Council has approved the EP’s position or has adopted its
own (different) position, the EP’s position — that follows from the system
set up by Article 294 TFEU and hence from primary law - ceases to
contain a demand, as then it is procedurally impossible to be followed.
This is because it has already been followed by the Council or because
the Council has decided otherwise, as the case may be. This constitutes a
procedural restriction of the soft law effects of the EP’s position. For similar
reasons, also the EP’s view at second reading and the Council’s position
at first and its view at second reading, respectively, qualify as soft law. The
informal discussions, negotiations and other exchanges of views between
representatives of the EP and the Council, but also the Commission, taking
place in between these more formal steps the TFEU provides, for lack of the
above characteristics do not entail soft law acts.

625 For the bindingness of EU soft law upon its respective creator (self-bindingness) see
4.2.2.2.4. and 4.2.3.2.3. below.
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The fact that an act merely serves the purpose of initiating or continuing
a process and loses its importance, or untechnically speaking: ‘evaporates’,
once this purpose has been fulfilled,*?¢ does not per se speak against soft
law.%%” This is why also the Commission proposal according to Article 293
TFEU may be qualified as an act of soft law. It is not the rules proposed
therein which have a (soft) normative effect (because, if eventually adopted
in the form of law, they will have different addressees), but the suggested
adoption of the proposal by its addressee(s) as a legislative act. It constitutes
the Commission’s view on what a legislative act regulating (parts of) a
certain policy field shall look like, and it does so with a certain finality
(even if the Commission may again alter or withdraw the proposal).®?® The
legal effects the proposal entails are: In most cases the legislator may not
act without such a proposal; where the Council, pursuant to the Treaties,
acts on such a proposal, it may normally amend it only by a unanimous
decision®?; it can be approved by the legislator and thereby, without
further ado (see above), be transformed into a legislative act. Once the
legislative act at issue is adopted, the Commission proposal no longer has
this effect.30

626 See Schoo, Art. 294 AEUV, paras 38 1.

627 Addressing travaux préparatoires as a special case: Rosas, Soft Law 309: “These can
be seen as tools of interpretation which are so directly linked to the adoption of
legally binding texts that it seems best to award them separate attention’.

628 For the underlying purpose of this competence see Krajewski/Rosslein, Art.293
AEUYV, paras 15-17.

629 Article 293 para 1 TFEU. Note the limits to this power: The Council may not ‘depart
from the subject matter of the proposal [or] alter its objective’, as this would ‘deprive
[the Commission proposal] of its raison détre’ (emphasis in original); case C-24/20
Commission v Council, paras 93 f, with further references.

630 EUR-Lex even states that in this case its validity has ended; see eg <https://eur-le
x.europa.eu/legal-content/EN/ALL/?uri=celex:52012PC0064> accessed 28 March
2023; for the non-binding acts adopted in preparation of a legislative proposal see
van Schagen, Regulation 597.
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III. FUNDAMENTAL QUESTIONS OF EU SOFT LAW
3. The legal bases of soft law
3.1. Preliminary remarks: the meaning of Article 288 TFEU for EU soft law

3.L1. The difference between recommendations and opinions

The list of legal acts laid down in Article 288 TFEU mentions two legal
acts®! with ‘no binding force’®*?: recommendations and opinions (whose
scope of addressees is not limited in this provision in any way). The fact
that their non-bindingness is stressed allows us to conclude that both of
them may have normative content, meaning that they may contain or be
related to a command. Where an act does not have any normative content,
the question of its legal (non-)bindingness does not arise in the first place.
That Article 288 TFEU lists two categories of non-binding acts suggests that
they are different from each other.%33 But in which way do these two types
of acts differ from each other?%3* The (legally non-binding) normativity
of a recommendation - in an exclusively semantic view - appears to be
stronger than that of a mere opinion.%* Etymologically, there is a nexus
between the term ‘command’ and the term ‘recommendation’.%*¢ Recom-
mendations often (not always) dispose of general application.®®” An opinion

631 This qualification as a legal act in the terminology of the Treaties is in contrast to the
national legal orders of most MS and to the international legal order, respectively;
von Bogdandy/Bast/Arndt, Handlungsformen 114. However, from the terminological
elevation of soft law to a source of law as such no specific legal effects can be
deduced.

632 It is clear that only the legal bindingness is addressed here; other legal effects are
not thereby excluded; see Knauff, Regelungsverbund 301. Arguing that a ‘comply
or explain’ mechanism excludes the qualification of the act as recommendation or
opinion within the meaning of Article 288 TFEU: Worner, Verhaltenssteuerungsfor-
men 228.

633 At the level of international law, no such dual distinction between a ‘recommenda-
tion’ and an ‘opinion’ seems to apply; see Schermers/Blokker, Institutional Law,
§ 1217, with regard to further designations such as ‘advice’ or ‘resolution’.

634 Apparently suggesting that there is no difference in substance: Opinion of AG Te-
sauro in case C-303/90 France v Commission, para 20: ‘[...] the measure in question
is no more than a recommendation, an opinion addressed to Member States [...]".

635 Recommendations, it was said, allow their creators ‘to make their views known and
to suggest a line of action’; <https://european-union.europa.eu/institutions-law-bu
dget/law/types-legislation_en> 28 March 2023; see also Braams, Koordinierung 152;
Schwarze, Soft Law 235.

636 Walter, Soft Law 25.

637 Cannizzaro/Rebasti, Soft law 221.
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is uttered for its addressee to take notice of it — it allows its creator ‘to
make a statement’.938 It was remarked that the adoption of a recommenda-
tion reflects the respective body’s own ‘Entschlusskraft’ [determination],%*
whereas opinions constitute a reaction to another body’s initiative,®4° that
is another bodies utterance. In practice this holds true for most opinions.
However, concluding from the wording of certain competence clauses®4! it
cannot be excluded that an opinion is submitted in complete detachment of
other acts.

Von Bogdandy, Arndt and Bast conceptualise recommendations as ‘non-
binding directives’ (emphasis in original), which may (voluntarily) be trans-
posed by the MS.%42 With regard to Commission recommendations and
opinions Hofmann, Rowe and Tiirk express that they ‘assist [their respective
addressee] to evaluate a situation or circumstance and to take appropriate
action’, but generally they also describe (idealtypical) recommendations
as ‘active’ (initiating) and opinions as ‘reactive’ (responding).®4* Senden
contends (with a view to administrative practice) that a recommendation
‘is primarily used as a tool or instrument to coordinate or to bring national
policies and objectives closer together, without proceeding (yet) to the
legislative harmonisation level.%4* Due to this (soft) regulatory character
also with regard to their outward appearance they often resemble acts of
secondary law.®4> It was also said that with recommendations EU bodies

638 <https://european-union.europa.eu/institutions-law-budget/law/types-legislation
_en> 28 March 2023.

639 See Geismann, Art.288 AEUV, para 63; Nettesheim, Art.288 AEUV, para 201;
Ruffert, Art.288 AEUV, para 98. Virally, with regard to recommendations adopted
on the level of public international law, similarly expresses that they imply ‘une
invitation a adopter un comportement déterminé, action ou abstention’; Virally,
Valeur 68.

640 See Bieber/Epiney/Haag/Kotzur, Européische Union 211; Hartel, Rechtsetzung 272,
with further references; Nettesheim, Art. 288 AEUV, para 201.

641 See, as one example, Article 304 para 1 TFEU, stipulating the Economic and Social
Committee’s competence to ‘issue an opinion on its own initiative in cases in which
it considers such action appropriate’ (emphasis added).

642 Von Bogdandy/Arndt/Bast, Instruments 112f. For the fact that directives may con-
tain broad provisions which have an effect similar to soft law see Trubek/Trubek,
Governance 551, emphasising the coexistance in one directive (here: the EU Water
Framework Directive, ie Directive 2000/60/EC) of broad guidance and detailed,
binding rules (‘hybridity’).

643 Hofmann/Rowe/Turk, Administrative Law 545 f.

644 Senden, Soft Law 179.

645 See Knauff, Regelungsverbund 302.
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provide their solution to a specific problem and suggest its application,%4¢
whereas an opinion primarily contains the legal view of the creator, but
does not suggest a specific action of the addressee.*” The author would
suppose that also the transmission of the legal view of an EU body, eg the
Commission under Article 258 TFEU, may suggest compliance with this
view by the addressee, ie a specific action.®*8 Opinions are normally not
used as alternatives to secondary law,%*° and are generally less homogenous
as regards appearance and content than recommendations. However, selec-
ted examples can be named in which very similar acts adopted by two
different bodies are called ‘recommendation’ in one case, and ‘opinion’ in
the other.5%0

A systematic interpretation reveals a tendency that recommendations (eg
of the Commission), if addressed to another institution (eg the Council),
are regularly envisaged as a procedural requirement for further (soft law
or legal) action.® The addressee is free not to act, that is to say not to
follow the recommendation, though. In these cases recommendations meet
a purpose which is comparable to that of proposals. On the contrary,
opinions are often asked for (‘invited’) by their potential recipients. The
actor asked is then free to adopt an opinion. In other cases EU bodies are
free to adopt opinions on their own initiative.%? The systematic approach
applied here is only rudimentary. Having assessed the legal bases for the
adoption of recommendations and opinions contained in the Treaties (see
3.4. and 3.5. below), we shall revisit the distinction between recommenda-
tions and opinions and examine whether new findings have arisen from this
assessment (see 3.9. below).

646 See also case C-370/07 Commission v Council, para 42; case T-496/11 United King-
dom v European Central Bank, para 32.

647 See Knauff, Regelungsverbund 302 and 304.

648 See also Knauff, Regelungsverbund 304 f. Opinions are uttered in order to be heard:
‘Jede Meinung hat Anspruch, entweder mit Schweigen aufgenommen oder wirksam
widerlegt zu werden’ (Franz von Holtzendorff); unspecifically referring to the differ-
ence of a Commission opinion under Article 258 TFEU as compared to other
Commission opinions: Hofmann/Rowe/Tiirk, Administrative Law 548.

649 See Senden, Soft Law 188.

650 See the example of the ESMA and the Commission given at 3.4.6. below.

651 Eg Article 121 paras 2 and 4, Article 126 paras 7 and 13, Article 144 paras 2 f or Article
207 para 3 TFEU.

652 Eg Article 282 para 5, Article 304 para 1, Article 307 paras 1 and 4 TFEU.
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3.1.2. Is there a numerus clausus of EU soft law acts?

The difference between EU law and EU soft law - like in the case of law
and soft law more generally - is established by scrutinising the act and
its context (see I1.2.1.2. above).%>3 But also within the realm of EU soft
law different acts can be perceived.®>* In practice EU soft law acts do not
only occur under the titles ‘recommendation’ and ‘opinion’ respectively,
but they bear many different names - an ‘unsystematic, indeed unpredicta-
ble, nomenclature’®® - such as ‘Communication’, ‘Resolution’, ‘Guidelines’,
‘Questions and answers’ (‘Q&A’),%%¢ ‘Vademecum’ or ‘Standards’.®>” This
does not per se contradict the assumption that Article 288 TFEU contains
an exhaustive list, a (very short) catalogue of EU soft law acts®>® (see also
3.6. below); neither does the prima facie more differentiated terminology
applied elsewhere in the Treaties, in particular ‘conclusions’ (eg in Article
135 or Article 148 TFEU) or ‘guidelines’ (eg in Article 1219, Article 148 or

653 See Opinion of AG Kokott in case C-226/11 Expedia, paras 26 ff, with reference
to the three indicators ‘wording’, ‘purpose’ and ‘context’; see also Hofmann/Rowe/
Tiirk, Administrative Law 552, with further references.

654 For the diversification of the legally non-binding output of public actors on a global
level (‘global governance’) see Goldmann, Perspective 61.

655 Hofmann/Rowe/Tiirk, Administrative Law 537; for the many (partly: soft law) acts
adopted as part of EU external action under different names see Vianello, Approach
551.

656 Sometimes also referred to as ‘Frequently Asked Questions’; see also Commission,
‘Enforcing EU law for a Europe that delivers’, COM(2022) 518 final, 10 f.

657 See, for further examples, Majone, Agencies 269; van Rijsbergen/Rogge, Changes,
with regard to the ESAs; see also von Bogdandy/Arndt/Bast, Instruments 114, assu-
ming that the Commission is ‘eager to reserve opinions [as opposed to the other acts
just mentioned] for specific and, probably, important measures’.

658 Refusing the lament of those claiming there to be a ““proliferation of instruments”
[Laeken Declaration on the future of the European Union (2001) 4] [...], implying
an uncontrolled and dangerous multiplication of instruments’ also in the field of
legally binding instruments (after the Treaty of Nice and in the run-up to the draft
Constitutional Treaty): von Bogdandy/Arndt/Bast, Instruments 91f: ‘“The structure
of the legal instruments is complex and only partially determined by the Treaties,
but it is not chaotic’.

659 Article 121 para 2 TFEU mentions the ‘broad guidelines of the economic policies
of the Member States and of the Union’ which are briefly referred to as ‘broad
economic policy guidelines’ (see Article 139 para 2 lita TFEU).
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Article 156 TFEU).%0 “What’s in a name?’, one is tempted to ask.%! Since
the terms recommendation and opinion are sufficiently broad, not least be-
cause the Treaties fail to flesh them out (see 3.L1. above), all these acts could
be assigned to either group. Thus, the numerus clausus claim uttered with
regard to Article 288 TFEU (limited to recommendations and opinions®¢?)
could be upheld.®®> A Communication regularly contains a certain (legal)

660

661

662

663

196

The Commission even has referred to its non-binding comments as ‘decision’ which
the then Court of First Instance considered irrelevant in case T-295/06 Base, para
97.

For examples in the CJEU’s case law: case 147/83 Binderer, para 11: ‘the choice of
form cannot alter the nature of a measure’. In Grimaldi the Court has explicitly
extended this finding to the case of legally binding and legally non-binding acts;
case C-322/88 Grimaldi, para 14; joined cases C-463/10P and C-475/10P Deutsche
Post, para 58, in which the CJEU qualified a ‘request’ of the Commission as a
decision; stressing the ‘more formal status’ of a request: Opinion of AG Geelhoed
in case C-304/02 Commission v France, para 22; case T-671/15 E-Control, para 83:
‘[T]he fact [...] that the contested opinion contains a “decision” [...] does not bind
this Court in its assessment for the purposes of determining whether the contested
opinion is an act that is capable of forming the subject matter of an action for the
purposes of Article 263 TFEU’. Conversely, acts whose name does not suggest that
they have a normative character may contain soft law provisions: case T-190/00
Regione Siciliana, para 100, with reference to a Commission report containing
guidelines; with regard to a ‘letter’ turning out to be a legally binding decision:
joined cases 7/56 and 3-7/57 Algera, 54 f; similarly: joined cases C-189, 202, 205, 208
and 213/02P Dansk Rerindustri, para 211; case C-526/14 Kotnik, para 45.

For accounts of this diversity in the literature see Knauff, Regelungsverbund 320
for the partly interchangeable denomination of soft law acts of the Commission;
Cosma/Whish, Soft Law 25 f with regard to the field of competition law; Pampel,
Rechtsnatur 33f; von Bogdandy/Arndt/Bast, Instruments 120 for the example of
a legally non-binding ‘directive’; von Graevenitz, Mitteilungen 169 f for ‘recommen-
dations’” and, in particular, ‘opinions’ which do not contain a behaviour-steering
element concrete enough to (non-legally) commit somebody else.

With regard to the legally binding acts contained in Article 288 TFEU the exhaus-
tiveness of the latter provision is - especially with a view to the acts adopted in the
fields of CFSP and JHA - contested; see Geismann, Art. 288 AEUV, paras 22-24;
Nettesheim, Art. 288 AEUV, para 217; Ruffert, Art. 288 AEUV, para 111. At least with
regard to other policy fields the Court seems to uphold the numerus clauses of acts
of law mentioned in Article 288 TFEU; see eg case C-106/14 FCD, para 28, with a
further reference: ‘It is a document drawn up by the ECHA and is not among the
legal acts of the European Union referred to in Article 288 TFEU; accordingly it
cannot be of a legally binding nature’.

See Haratsch/Koenig/Pechstein, Europarecht, paras 395 f; Meijers Committee, Note
2; at least pointing in that direction: Opinion of AG Darmon in joined cases 166 and
220/86 Irish Cement, para 24.
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opinion of the Commission,®¢* a Memorandum of Understanding conclu-
ded between two institutions could be qualified as a joint decision or a
joint recommendation, as the case may be, a Resolution, eg of the European
Council, could be understood as recommendation or opinion (regularly
drafted in broad terms®%3),666 Guidelines give guidance on how to proceed
on a certain matter and hence could be called recommendations,®%7 etc.668
With regard to Article 263 para 1 TFEU, the following is to be noted:
This provision excludes recommendations and opinions of the Council,
the Commission, and the ECB. These acts therefore cannot be annulled
by the Court. With regard to the EP, the European Council, and bodies,
offices or agencies of the Union, the lex citata includes all acts ‘intended
to produce legal effects vis-a-vis third parties’. Thereby the Treaty seems
to acknowledge that the latter bodies may adopt legally non-binding acts
other than recommendations and opinions - and that would mean: that
the Treaties principally allow for such other acts to be adopted. Therefore,
the wording of Article 263 para 1 TFEU speaks against the numerus clau-
sus argument. In judicial practice the Court does not make a difference
between the exclusion of ‘recommendations and opinions’ on the one hand,
and the inclusion only of ‘acts intended to produce legal effects vis-a-vis
third parties’, on the other hand.®®® It held that ‘an action for annulment
must be available in the case of all measures adopted by the institutions,
whatever their nature or form, which are intended to have legal effects’.670

664 Describing Communications as ‘““verwaltungsvollzugsbezogene” Empfehlung’ [rec-
ommendation concerning administrative execution]: Brohm, Mitteilungen 67.

665 As in case of international agreements, this broadness is regularly required to keep
all of the participating (Member) States on board; see Dawson, Governance 405.

666 For the EP’s own view that its resolutions constitute ““opinions” or recommenda-
tions’: case 230/81 Luxembourg v European Parliament, 269. The Court itself is not
explicit on this question (eg para 39).

667 See also case C-911/19 FBF, paras 42-45. On the legal bindingness of guidelines
of the ECB issued under Article 12.1 of the ESCB/ECB-Statute see Hofmann/Rowe/
Tiirk, Administrative Law 548.

668 This is reflected in the Commission’s combination of the terms ‘recommendation’
on the one hand and ‘rules of conduct’, ‘guidelines’ etc, on the other hand; see
Senden, Soft Law 162 and 173 f, with further references.

669 See eg case T-154/10 France v Commission, paras 37f, with further references.
Remarkably, the wording of Article 265 TFEU excludes only recommendations and
opinions, and only with regard to actions filed by natural or legal persons; see W
Cremer, Art. 265 AEUYV, para 6; Dorr, Art. 265 AEUV, para 14.

670 Case C-114/12 Commission v Council, para 39, with further references; see also case
T-496/11 United Kingdom v European Central Bank, para 32.
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This interpretation does away with the differentiated wording of Article
263 para 1 TFEU, and it acknowledges the existence of EU soft law beyond
recommendations and opinions (even for the Council, the Commission
and the ECB) - by excluding it from judicial review (see also 6.2. below).
Also apart from the Court, the institutions do not appear to have applied
the numerus clausus concept. This is reflected in their publication policy.
As von Bogdandy, Bast and Arndt have noted in 2002, the Commission,
for example, has published (most) recommendations and opinions in the
L-series (Legislation; originally: legislatio) of the OJ, whereas other soft law
acts were published in the C-series (Information and Notices; originally:
communicatio).%’! Today the L-series contains four headings, the C-series
five.6”2 Certain Council, Commission or ECB recommendations are pub-
lished in L IT (non-legislative acts),%’> whereas other recommendations of
these institutions and EP recommendations for the attention of the Council
are published in C I (resolutions, recommendations and opinions).”* ECB
recommendations adopted in accordance with Article 129 or Article 219
TFEU are published in C III (preparatory acts).®”> Opinions are published
either in C I (if non-compulsory opinions) or in C III (if compulsory

671 See von Bogdandy/Bast/Arndt, Handlungsformen 118; see case C-226/11 Expedia,
according to which ‘the “C” series of the Official Journal of the European Union [...],
by contrast with the “L” series of the Official Journal, is not intended for the publi-
cation of legally binding measures, but only of information, recommendations and
opinions concerning the European Union’ (para 30); see also case T-721/14 Belgium
v Commission, para 40; similarly: Opinion of AG Kokott of 6 September 2012 in this
case, para 32; cautious as regards the explanatory power of the publication series in
which an act appears: von Graevenitz, Mitteilungen 170; Senden, Soft Law 101. For
the meaning of publication in the OJ more generally: Sarmiento, Soft Law 275.

672 See Council, Comments on the Council’s Rules of Procedure (2022) 101f.

673 See <http://publications.europa.eu/code/en/en-110203.htm> accessed 28 March
2023. That publications in the L-series are not necessarily intended to have legal
effects was confirmed by the Court in case T-721/14 Belgium v Commission, para 39.

674 See <http://publications.europa.eu/code/en/en-110303.htm> accessed 28 March
2023. For Commission recommendations addressed to only one or a small number
of addressee(s) this may be different; see Senden, Soft Law 173. With regard to the
C-series more generally see case C-428/14 DHL, para 34; case C-410/09 Polska Tele-
fonia, para 35; for the less strict distinction applied with regard to rules published
on the respective institution’s website see von Graevenitz, Verrechtlichung 76.

675 See <http://publications.europa.eu/code/en/en-130800-tab.htm> accessed 28
March 2023.
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opinions). Guidelines are published in L 1,67 resolutions in C 1.7 Com-
mission communications are regularly published in the category C II (in-
formation).’8 White Papers of the Commission are sometimes published in
the C-series, sometimes they are not published in the OJ. Green Papers of
the Commission — which contain soft law rules even less often than White
Papers - are regularly not published in the OJ.57° This practice is coined by
the EU’s Publications Office and by the institutions.®%0

Overall, a numerus clausus conception of Article 288 TFEU with regard
to soft law acts seems to be feasible, but it is not in compliance with what
already early legal scholarship®®! and administrative practice®®? suggest:
namely, a more diversified morphology of EU soft law, extending the num-
ber of categories of EU soft law beyond recommendations and opinions.
Also the European Convention in 2002 argued in favour of a certain
flexibility in this respect.®®® Eventually, though, Article 288 TFEU and its
predecessors have never been adapted to the rank growth of non-binding
acts in practice. This may lead one to assume that the MS have approved of
a limitation of non-binding acts to two categories.

676 See <http://publications.europa.eu/code/en/en-110200.htm> accessed 28 March
2023.

677 See <http://publications.europa.eu/code/en/en-110303.htm> accessed 28 March
2023.

678 Critically: Schweda, Principles, para 30.

679 For the character and purpose of Green Papers see Senden, Soft Law 124-126.

680 With regard, for example, to the Council’s publication preferences see Council,
Comments on the Council’s Rules of Procedure (2022) 101-104. Critically of the
inconsistency of the soft law publication regime: Eliantonio, Soft Law 497, with
a further reference; see della Cananea, Administration 63, with regard to the Com-
mission’s soft law in the field of State aid policy; for the - related - translation
regime of EU soft law see case C-410/09 Polska Telefonia, in particular para 37.

681 See Braams, Koordinierung 156; Garditz, Unionsrecht, para 56; Stefan, Soft Law 11;
see also the references in von Bogdandy/Arndt/Bast, Instruments 96 (fn 17).

682 See Turgis, Communications 52, with further references.

683 See European Convention, Report of 29 November 2002 from the Chairman of the
Working Group IX on Simplification, CONV 424/02, 6f; for legally binding acts
see ibid 4-6. Also the history of the Treaty of Lisbon in the context of the revision
of the list of legal acts now contained in Article 288 TFEU does not allow for the
conclusion that the Masters of the Treaties intended to limit the number of soft law
acts available; see Schwarze, Soft Law 247 f.
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III. FUNDAMENTAL QUESTIONS OF EU SOFT LAW
3.2. The applicability of the principle of conferred powers

3.2.1. Introduction

With institutions, bodies, offices and agencies of the EU rendering a variety
of soft law acts, the question arises on which legal foundation these acts
are adopted. ‘Unlike international soft law, Cannizzaro and Rebasti argue,
‘European soft law does not operate in a normative vacuum but rather
within the framework of the Treaties’.°3* While the Treaties leave it ‘obscure
how soft law is to be anchored in the Community legal system’,5%> this
observation cannot lead to the conclusion that the question of competence
for the adoption of EU soft law does not deserve further consideration.

It could be argued that soft law, qua being legally non-binding, cannot
possibly violate EU law, which is why compliance with the latter — and as
a consequence this also means: with the competence order of the EU - is
not required.®®® However, this assumption is to be refused.’®” Due to its
potentially strong steering effects, soft law may very well interfere with the

684 Cannizzaro/Rebasti, Soft law 231; note also the words of Knauff, Regelungsver-
bund 296: ‘gleichsam “natiirliche” Daseinsberechtigung’ [quasi ‘natural’ right to
exist] of soft law in public international law as opposed to the EU legal order; see
also Schermers/Blokker, Institutional Law, §1218: ‘All international organisations
are empowered to issue recommendations’. Insisting on the applicability of the prin-
ciple of attributed powers also with regard to international soft law: Sands/Klein,
Bowett’s Law, para 11-054; von Bogdandy, Principles 1933.

685 Senden, Soft Law 24.

686 See references in Senden/van den Brink, Checks 21.

687 See case 230/81 Luxembourg v European Parliament, para 30, stressing the impor-
tance of the respective ‘content and observance of the rules on competence’; see also
case C-42/99 Queijo Eru, para 20, with regard to the requirement that EU soft law
be in accordance with EU law; Opinion of the Legal Service of the Council on the
Commission’s Communication on a new EU Framework to strengthen the Rule of
Law, 10296/14, paras 18 f. Only exceptionally may soft law deviate from secondary
law, and arguably only were it does not thereby impose obligations: see eg case
T-87/05 EDP, paras 161-163; also the non-adoption of EU soft law can violate EU
law, as is suggested by Article 265 para 1 TFEU which - deducing e contrario from
its para 3 — allows the institutions and the MS to bring before the Court any failure
to act (including the failure to adopt a legally non-binding act) on the part of
an(other) institution; also the Court’s Opinion in case 2/13 ECHR II, paras 196-200,
is to be considered, in which it stresses the risk for the EU’s autonomy of requests
of national courts for (non-binding) advisory opinions from the European Court
of Human Rights. For the non-bindingness of these advisory opinions see also
<https://www.echr.coe.int/Documents/Press_Q_A_Advisory_opinion_ENG.PDF>
accessed 28 March 2023.
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competences of the MS or of EU actors®® (and, as regards the rights of
individual actors, also with fundamental rights6%).

The EU’s competences are subject to the principle of conferral.®
Whether this principle also applies to the EU’s soft law powers will be
examined in the subsequent sub-chapters. When talking about competen-
ces in this context, conceptually we have to distinguish between first the
EU’s competence to adopt soft law acts (competence of the Union; in
German-speaking scholarship referred to as Verbandskompetenz), second
the originator’s general/specific power to adopt certain EU soft law acts
(competence of the EU actor at issue; Organkompetenz®'), and third the
legal basis for the concrete soft law act (substantive legal basis).

While in practice it is possible that two or all of the three parts of the
legal foundation - Verbandskompetenz, Organkompetenz and substantive
legal basis - fall within one legal provision,%*? for the sake of theoretical
clarity they should be kept separate. Verbandskompetenz and Organkompe-
tenz must be laid down in primary law,%** if only implicitly, whereas the
legal basis for a concrete soft law act can also be provided for in acts based
on the Treaties (secondary law).

3.2.2. The principle of conferral - an interpretation of the relevant terms

The principle of conferral is the core principle on the distribution of pow-
ers between the EU and its MS.%%* The starting point for answering the
question whether or not it applies also to soft law powers is therefore an
interpretation of Article 5 para 2 TEU. According to this provision, the
EU shall ‘act only within the limits conferred upon it [...] in the Treaties’
(Verbandskompetenz). This also applies to the Organkompetenz: Each insti-

688 See also Andone/Greco, Burden 88-90; Kadelbach, Art.5 EUV, para 12; Worner,
Verhaltenssteuerungsformen 280 f, with further references.

689 See eg Fischer-Lescano, Austeritatspolitik 37 ff.

690 Article 5 para 1 TEU reads: “The limits of Union competences are governed by the
principle of conferral’. For the roots of this principle in public international law see
Engstrom, Powers 45 ff.

691 For the wide understanding of this term see eg Nettesheim, Art. 13 EUV, paras 7f.

692 A specific Organkompetenz and the substantive legal basis of an act always fall
within one provision, see eg Article 36 para 2 TEU.

693 See Nettesheim, Art. 13 EUV, para 85.

694 For the different functions of the principle of conferral see Senden, Soft Law 291,
with references to the literature.
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tution, body, office or agency can act only 1) if an according competence
is conferred on the EU, and 2) ‘within the limits of the powers conferred
on it [the institution, body, office or agency] in the Treaties’ (Article 13
para 2 TEU®3).9% In this context, the Court has unequivocally held that
‘the choice of the legal basis for a measure may not depend simply on an
institution’s conviction as to the objective pursued but must be based on
objective factors which are amenable to judicial review’.%

The term ‘competence’ is very general. Its verbal interpretation does not
suggest in any way that only the possibility to adopt legally binding acts
shall be subsumed under the term.®® Also from a systematic point of view,
‘competences’ within the meaning of the Treaties seem to be more than
just the possibility to adopt legally binding acts.®®® The main argument in
favour of such a systematic interpretation is Article 292 TFEU, a remainder

695 While Article 13 para 2 TEU refers only to ‘institutions’, a wide reading of this term
so as to include bodies, offices and agencies ought to be applied. The Masters of the
Treaties — the MS - have certainly not intended to exclude these other EU actors
from this conditionality of powers; in a similar vein: Nettesheim, Art. 13 EUV, paras
71,

696 See Streinz, Art.5 EUV, para 8. The fact that the wording of Article 249 TEC
(‘In order to carry out their task and in accordance with the provisions of this
Treaty [...]") in its successor provision, Article 288 TFEU, has been changed (‘To
exercise the Union’s competences, the institutions shall adopt [...]’) does not rel-
ativise the principle of conferral. The term ‘competences’ in Article 288 TFEU,
correctly understood, means ‘powers laid down in the Treaties’. In this respect the
meaning has not changed as a consequence of the Lisbon reform. The new wording,
however, indicates more clearly than its predecessor provision that there shall be
no Verbandskompetenz which is not covered by an according Organkompetenz (ar-
gumentum ‘exercise the Union’s competences’ as opposed to ‘their task’); pointing in
a different direction: case C-16/16P Belgium v Commission, para 26.

697 Case 45/86 Commission v Council, para 11; see also case C-70/88 European Parlia-
ment v Council, para 9. The Court has acknowledged that the legislator ‘legitimately’
may have doubts as regards the appropriateness of a certain competence clause; case
8/73 Hauptzollamt Bremerhaven, paras 4-6.

698 For the comparatively wide meaning of the term ‘competence’ in EU law see
Braams, Koordinierung 218 ff; see also Nettesheim, Art. 288 AEUV, para 200; Sen-
den, Soft Law 319f; Schroeder, Art.288 AEUV, paras 129 and 132; von Bogdan-
dy/Bast, Competences 232 ff; against this view: Bieber, Art.7 EG, para 55; Biervert,
Mif3brauch 89 f; Nicolaysen, Gemeinschaftsrecht 60; Kraufer, Prinzip 88 and 94.

699 While Article 2 para 2 TFEU - with regard to exclusive and shared powers of the
EU - stresses the competence to adopt legally binding acts, it is to be noted that
also coordinating powers of the EU - which do not necessarily entail the power to
adopt legally binding acts (see Articles 5f TFEU) - are a competence category of
their own.
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of Article I-35 of the (draft) Constitutional Treaty: The explicit vesting of
the Council and the Commission”%? with the competence to adopt recom-
mendations in Article 292 TFEU serves as a strong argument in favour of
the applicability of the principle of conferral in the context of soft law pow-
ers,’O especially if it is contrasted with the more limited power of the ECB
to adopt recommendations only ‘in the specific cases provided for in the
Treaties’.”%2 While the former constitutes a general empowerment to adopt
recommendations, the latter emphasises that with regard to the ECB no
such general empowerment applies.”® It is not perceivable why the TFEU
would expressly mention these powers in a separate provision, thereby
apparently distinguishing between the Council and the Commission on the
one hand, and the ECB on the other hand, if it did not intend to grant the
respective powers to the Council and the Commission (as regards the ECB,
admittedly, the provision has a merely declaratory character).”%* Article 292
TFEU generally indicates the applicability and importance of the principle
of conferral in the context of the power to adopt recommendations, but
it does not comprehensively regulate this power for all EU institutions,

700 The Commission’s general power to adopt recommendations conforms to Article
211 (second indent) TEC; with regard to the predecessor of Article 211 TEC, Article
155 TEEC, its conferral of powers on the Commission was clearly confirmed by the
Court in case T-113/89 Nefarma, para 79; case C-303/90 France v Commission, para
30; differently: Nettesheim, Art. 292 AEUV, para 5.

701 See European Parliament, ‘Better Regulation and the Improvement of EU Regula-
tory Environment. Institutional and Legal Implications of the Use of “Soft Law”
Instruments’, Note of March 2007, PE 378.290, 10f. That Article 292 TFEU is a
competence clause (not a declaratory provision) is, at least implicitly, confirmed in
case T-721/14 Belgium v Commission, para 20.

702 See Gellermann, Art. 292 AEUYV, paras 2 f; Ruffert, Art. 292 AEUV, para 2; see also
Nettesheim, Art. 292 AEUV, paras 1-4 and 7, doubting the qualification of Article
292 TFEU as a competence clause, but addressing the question of whether or not the
principle of conferral applies in the context of recommendations.

703 See Geismann, Art. 292 AEUV, para 3; Gellermann, Art. 292 AEUV, paras 3 and 5;
Ruffert, Art. 292 AEUV, para 2. For the ECB’s far-reaching power to adopt opinions
see Article 127 para 4 TFEU.

704 Neither is the argument convincing that Article 292 TFEU must be declaratory (in
its entirety) due to its specific location in the Treaties. It is true that the respective
Treaty section is entitled “The legal acts of the Union” and that Article 288 TFEU
only lists the most common acts of EU law, but does not grant the power to adopt
them. Other provisions of this Section do grant powers, though: Articles 290 and
291 TFEU, for example, grant the power to confer certain powers, mainly to the
Commission; see also Hofmann/Rowe/Tiirk, Administrative Law 237. Thus, it is by
no means non-system that Article 292 TFEU grants powers.
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bodies, offices and agencies. Thus, it cannot be held to have exclusionary
effect in the sense that it excludes the power to adopt recommendations of
other institutions, bodies, offices or agencies.”%

Apart from Article 292 TFEU, there are further provisions which may
shed light on the applicability of Article 5 para 2 TEU to soft law powers.
Article 7 TFEU, for example, very broadly - ie not distinguishing between
the power to adopt EU law and the power to adopt EU soft law - stipulates
that the EU ‘shall ensure consistency between its policies and activities [...]
in accordance with the principle of conferral of powers’. According to Arti-
cle 2 para 5 TFEU, a further point of reference, ‘in certain areas and under
the conditions laid down in the Treaties, the Union shall have the compe-
tence to carry out actions to support, coordinate or supplement the actions
of the Member States [...]. We can assume that supporting, coordinating
and supplementing MS’ actions may take place (also,”°® or even mainly)
by means of adopting legally non-binding acts.”%” These non-binding acts
do not necessarily need to be soft law acts (for non-normative acts like
reports, registers or work programmes in the EU context see 2.4. above),
but they may as well be soft law acts. This is reflected eg in the provision
of the OMC for some of these supporting, coordinating and supplementing
competences, for example Article 148 (Employment), Article 153 (Social
policy) and Article 173 para 2 TFEU (Industry). If the competence to adopt
non-binding acts were not affected by the principle of conferral, why would
the Masters of the Treaties have expressly provided for such delegation of
power?798 It could be argued that the cited provisions are about regulating
the procedure of support, coordination and supplementation, not about
granting the - already existing — power to adopt EU soft law. However,
the wording of the respective provisions does not in any way support this
argument. Rather, it does not principally differ from the - uncontested
- granting of the power to adopt legally binding acts: It stipulates that
the institutions ‘shall’ or ‘may’ adopt legally non-binding acts just like, to
take examples, Article 18 TFEU provides that they ‘may’ or Article 114
TFEU prescribes that they ‘shall’ adopt legislation. The Articles providing
for OMC do not say, for example, that the institutions shall make use of
their power to adopt legally non-binding acts in this or that way — which

705 See Dickschen, Empfehlungen 27 £.

706 The second sentence of the lex citata refers to ‘legally binding acts of the Union’.
707 See Tallberg, Paths 615.

708 See also Kadelbach, Art. 5 EUV, paras 8.
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would at least suggest that the powers at issue already exist.”% What is
more: The use of the term ‘competences’ in Article 2 para 5 TFEU - which,
in this provision at least, clearly encompasses the power to adopt soft
law - supports the view that the principle of conferral, which itself refers
to ‘competences’, is applicable also with regard to EU soft law powers.”!
This is repeated in Article 6 TFEU, listing the concrete policies which fall
within this competence category. Also here the term ‘competences’ is to be
understood as including the adoption of soft measures.”!

The pendant, as it were, of the term ‘competences’ in Article 5 TEU is
the term ‘powers’ in Article 13 para 2 TEU. Both terms - competences and
powers — are broad and imprecise. Like in case of the term ‘competence’,
a certain ‘power’ can, also in a genuinely legal understanding, entitle to
actions of many different categories: the power to rule, to adopt, to propose,
to coordinate, etc. In general, it seems that in the Treaties’ terminology
competences are assigned to the EU (or remain with the MS), whereas
powers are assigned to the institutions, bodies, offices or agencies of the
EU. In places, however, these words are used as synonyms - both in the
Treaties”'? and even more so in legal literature.”’® The principle of conferral
according to Article 5 TEU - the EU’s particular principle of legality —

709 That in other fields a competence on the part of the Commission to engage in OMC
may be implied is a different issue (which is not principally contested here); see
Bast, Art. 5 EUV, para 48a.

710 It is true that the Treaties do not always apply the term ‘competences’ in exactly the
same way. With ‘fields of competence’ (Article 127 para 4 and Article 160 TFEU)
the TFEU refers to the Organkompetenzen of institutions (ECB, Council), the term
‘spheres of competence’ (eg Article 191 para 4 or Article 211 TFEU) is intended
to describe the EU’s set of powers and the MS’ powers. Obviously in an entirely
different meaning, namely as ‘personal/professional capacity’, the term competence
is to be understood when it is used to describe the qualities required for a certain
post: ‘general competence’ (Article 17 para 3 TEU), recognised competence’ (Article
255 para 2 TFEU). It is evident that here another kind of competence is referred to.

711 See Nettesheim, Art. 6 AEUV, para 16.

712 See Article 348 TFEU, speaking of MS’ powers, Article 14 TFEU which refers to the
‘powers’ of the Union and the MS, or Article 207 para 6 TFEU which addresses the
institutions’ ‘competences’; see also Bradley, Legislating 104.

713 See references in Goldmann, Gewalt 495 f. Pursuant to search queries on www.cur
ia.europa.eu, in (the English version of the) case law of the CJEU the word compe-
tence (as applied in this context) seems to be in regular use only since the late
80s. Before that the term ‘powers’ (‘Community powers’) was much more common,
the term ‘competences’ being used only sparingly. Also the TEEC in (the English
translation of) its original version used this terminus technicus only in its Article 173
(‘lack of competence’).
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is equally referred to as ‘principle of conferred powers” or ‘principle of
conferral of powers”'> (emphases added).

That good arguments speak in favour of generally including the capacity
to adopt soft law acts in the term ‘power’ shall be exemplified as follows:
Article 130 TFEU inter alia prescribes the independence of the ECB. The
provision says that when exercising ‘the powers [...] conferred upon [it] by
the Treaties’, it shall neither seek nor take instructions from any body. The
TFEU in its Article 132 specifies that the ECB shall ‘make recommendations
and deliver opinions’. It would run counter to the objective of the ECB’s
independence”!® to apply Article 130 only with regard to the ECB’s power to
adopt legally binding acts. In order to apply this provision also with regard
to the making of recommendations and the delivery of opinions, they ought
to be subsumed under the term ‘powers’. Article 130 TFEU illustrates the
broad understanding of the term ‘powers’ as used in the Treaties, in partic-
ular that it may also include the possibility to adopt legally non-binding
acts.’7 A similar understanding seems to be applied by the CJEU, eg when
dwelling on the Commission’s ‘express conferral of the power to adopt acts
with no binding force’”'® While these examples do not actually give proof
of the applicability of the principle of conferral with respect to soft law
powers, they do suggest a wide scope of the term, so as to include the power
to adopt soft law acts.

Another, more pragmatic argument brought forward in favour of apply-
ing the principle of conferral to the adoption of soft law is the following.
Its exclusion could lead to the institutions, and - to a more limited extent
- also bodies, offices and agencies having recourse to soft law increasingly,
thereby extending their scope of action ‘softly” and by stealth — at the
cost of the MS or of other EU actors.”" Peters argues that ‘ultra vires-soft

714 See eg Goucha Soares, Principle.

715 Article 7 TFEU.

716 For the different dimensions of the ECB’s independence see Repasi, Limits 7.

717 Coming to the same result: Senden, Balance 88.

718 Case T-113/89 Nefarma, para 79; see also case C-370/12 Pringle, para 113, in which
the Court refers to the Council’s power to adopt recommendations under Article
126 paras 7 f TFEU.

719 See also D Lehmkuhl, Government 157, with regard to competition law. For the
famous phrase ‘integration by stealth’ see Majone, Dilemmas. Sceptically also Gold,
Soft International Law 443, who remarks in this context: ‘It is easy to be too
condescending toward soft law’; see also Dawson, Waves 212; Simoncini, Regulation
20; Stefan, Developments 882, with further references. For this phenomenon in
public international law see Friedrich, Soft law 386: ‘mission creep’ by international
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law can [...] in practical terms pave the way to a formal extension of the
competences’.”?? She exemplifies this by the environmental policy, research
and technological development, culture and public health matters which,
on the then Community level, had long been addressed by means of legally
non-binding measures (including soft law), before pertinent competences
were introduced in primary law by the Single European Act (SEA) and
the Treaty of Maastricht, respectively.”?! These cases illustrate the strong
steering effects of soft law.”?? In view of these effects which are sometimes
very similar to those of law, applying a sustainable competence regime with
respect to soft law powers is necessary in order to protect its effectiveness
(effet utile).”®> Otherwise — that is to say: where no or only an overly lax
regime on soft law powers is applied - the risk of soft law being abused
as a substitute of legal rules (for which there is no competence) would
be significant. In spite of the increasing importance and the sometimes
remarkably strong steering effects of EU soft law, a number of scholars
negate the applicability of the principle of conferral in this context.”?*

organisations making increasing use of soft law; with regard to recommendations
see Kotzur, Art. 292 AEUYV, para 2.

720 Peters, Typology 420.

721 See Peters, Typology 423, with further references.

722 For the possibility that soft law ‘erober[t]’ [conquers] new fields of EU action see von
Bogdandy/Bast/Arndt, Handlungsformen 117; see also Opinion of AG Sharpston in
case C-660/13 Council v Commission, para 62, who - on the question of whether
an action against a non-binding agreement concluded by the Commission without
an according authorisation by the Council is admissible under Article 263 TFEU
— explained that ‘[a]ctions under Article 263 TFEU can be brought on grounds of,
inter alia, lack of competence. Regardless of whether or not an act itself has legal
effects, the fact that one institution has taken it whereas the Treaties give powers to
do so to another institution means that the act of taking the decision has legal effects
(by usurping the powers of the second institution). In the present case, applying
that method would mean that where the Commission has taken a decision whereas,
based on the substance of the pleas, the Treaties provide that this decision fell within
the powers of the Council, the challenged act of the Commission has legal effects
within the meaning of Article 263 TFEU’.

723 See European Parliament, Resolution of 4 September 2007 on institutional and legal
implications of the use of ‘soft law’ instruments, 2007/2028(INI), recitals I and L;
Van Vooren/Wessel, Relations 37; confirming the applicability of the principle of
conferral in an adapted form: Senden/van den Brink, Checks 22; see also Opinion
of AG Bobek in case C-16/16P Belgium v Commission, paras 93-95, also with regard
to the EU’s institutional balance and - related to the former - to the separation of
powers within the EU.

724 See eg Biervert, MifSbrauch 89f, with a further reference; Calliess, Art.5 EUV,
para 9; Eekhoff, Verbundaufsicht 176 (fn 246), with a further reference; Rossi, Soft
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III. FUNDAMENTAL QUESTIONS OF EU SOFT LAW

A mediating understanding of the EU’s competence regime with regard
to EU soft law would suggest that soft law powers can be affirmed where
the EU has (any) competence in the policy field at issue — at least in dubio,
that is to say where the Treaties do not contain a clear indication to the
contrary. In other words: A soft law competence can be assumed, unless
it follows (explicitly or implicitly) from the Treaties that in a certain case
there shall be no such competence. As we shall see in the next sub-chapter,
some judgements of the Court seem to follow this approach.

3.2.3. The case law of the CJEU

Let us now take a look at the pertinent case law of the CJEU. The Court
in general has made clear early on that EU soft law is subordinate to
EU law,”?* hence basically also to fundamental EU principles such as the
principle of conferral. In its famous Grimaldi judgement the Court held, at
first sight, quite differently: ‘Recommendations [...] are generally adopted
by the institutions of the Community when they do not have the power
under the Treaty to adopt binding measures or when they consider that it
is not appropriate to adopt more mandatory rules’.”?® However, the fact that
soft law may be adopted for lack of a competence to adopt binding rules
logically does not allow for the conclusion that therefore no competence
is required for the adoption of soft law. The Court later on has explicitly

Law 15-17; see also references by Kadelbach, Art.5 EUV, para 12 and by Knauff,
Regelungsverbund 405; see also the considerations of Griller, Ubertragung 155-158,
uttered in a slightly different context, but worthwhile also here. For those confirm-
ing the applicability of the principle of conferral in the context of soft law powers see
Braams, Koordinierung 136-138, with many further references; see also Raschauer,
Leitlinien 38; Ruffert, Art.288 AEUV, para 99, with regard to recommendations
and opinions, and with further references; apparently in favour (with regard to soft
international commitments): Viterbo, Arena 216 f.

725 See case 43/75 Defrenne, para 57; case 59/75 Pubblico Ministero, para 21, both
stressing that the time-scale laid down in a resolution may not modify the pertinent
time-scale prescribed in a Treaty provision. With regard to secondary law explicitly:
case 149/73 Witt, para 3; see also joined cases 69-70/76 Dittmeyer, para 4; case
798/79 Hauptzollamt Kéln-Rheinau, paras 11f; case 190/82 Blomefield, para 21 (with
regard to internal soft law); case 310/85 Deufil, par 22; case C-266/90 Soba, para
19; case C-35/93 Develop Dr. Eisbein, para 21; case C-226/94 Albigeois, para 21; case
T-9/92 Peugeot, para 44; for an example of soft law deviating from law (in the field
of climate protection regulation) see J Scott, Limbo 336.

726 Case C-322/88 Grimaldi, para 13; with regard to this passage see Opinion of AG
Tesauro in case C-325/91 France v Commission, para 22.
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refused an all-encompassing competence to adopt soft law on the part of
the institutions: [T]he fact that a measure such as the Guidelines is not
binding is [not] sufficient to confer on [the Commission] the competence to
adopt it. Determining the conditions under which such a measure may be
adopted requires that the division of powers and the institutional balance
established by the Treaty [...] be duly taken into account’.”?” With regard to
the Commission’s competence to lay down detailed rules by means of a soft
law act, eg in the field of State aid or competition law, the Court held that
‘in the exercise of the powers conferred on it by Articles 87 EC and 88 EC,
the Commission may adopt guidelines designed to indicate how it intends,
under those articles, to exercise its discretion in regard to new aid or in
regard to existing systems of aid’.7?8 With regard to a similar act, it held that
the Commission adopted it ‘in accordance with the powers thus vested in
it by Article [107 - after Lisbon] et seq. of the Treaty’.”?® As a preliminary
result, we can state that the Court for the adoption of an EU soft law act
deems necessary the existence of an appropriate competence.

This finding still does not answer the question whether the Court -
with regard to soft law powers — follows a positive approach, the principle
of conferral, or a negative (or: in dubio) approach, according to which
the respective power is to be confirmed if primary law does not contain
indicators to the contrary (see 3.2.2. above).”?® Both approaches require

727 Case C-233/02 France v Commission, para 40, with regard to (non-binding) guide-
lines negotiated between the Commission and the United States Trade Representa-
tive and the Department of Commerce; similarly: case C-660/13 Council v Commis-
sion, para 43. With regard to the relationship between the principle of conferred
powers and the duty to maintain the Treaties’ institutional balance see Senden, Soft
Law 74-76; see also case T-327/13 Mallis, para 43; case C-62/14 Gauweiler, para
12, in which the Court negates its own power to adopt a purely advisory act in
an Article 267 TFEU procedure: ‘the Court does not have jurisdiction to provide
[...] answers which are purely advisory’. As authoritative interpreter of EU law, the
Court plays a special role in the EU. Hence it does not come as a surprise that it
considers its rulings binding.

728 Case C-242/00 Germany v Commission, para 27; similar in case C-526/14 Kotnik,
para 39; see also Opinion of AG Léger in case C-382/99 Netherlands v Commission,
para 47, in which the Commission’s power to adopt guidelines in the field of State
aid law is deduced from the principle of good administration; stressing the self-lim-
iting effect of such acts, but at the same time highly critical of the Commission
practice at issue here: Cannizzaro/Rebasti, Soft law 226-229.

729 Case C-169/95 Spain v Commission, para 19; see also case T-149/95 Ducros, para 61,
with references to further case law.

730 Unclear also in case C-16/16P Belgium v Commission, paras 12 and 28, in which the
claimant argues that the recommendation at issue is challengeable under Article 263
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a competence to adopt soft law. It is the method by which they come to
confirm or refuse a competence in which they differ from each other. In
general, it is more difficult to confirm a positive competence than to find
no rule to the contrary. The Court’s reference to the division of powers
and the institutional balance established by the Treaty in the case France
v Commission cited above, in my view, is at least to be qualified as a hint
at the applicability of the principle of conferral.”?! In the Nefarma case, the
Court has referred to the ‘express conferral of the power to adopt acts with
no binding force’ in what is now Article 292 TFEU, deducing therefrom
that voluntary compliance with these measures is ‘an essential element in
the achievement of the goals of the Treaty’.”*> While not being an express
confirmation of the applicability of the principle of conferral, the Court’s
approach in these cases rather speaks in favour of its applicability than
against it.

Admittedly, there are also cases more or less vaguely hinting in a different
direction.”®® In the case Commission v McBride and others it held ‘that the
requirement for legal certainty means that the binding nature of any act
intended to have legal effects must be derived from a provision of EU law
which prescribes the legal form to be taken by that act and which must be
expressly indicated therein as its legal basis’.”>* The Court also assumed that
the indication of legal bases may create, on the part of the addressee, the
impression that the act is legally binding.”3> This indicates that the referral
to a legal basis, not the legal basis itself, may not be required in case of a soft
law act.

TFEU for violation of - inter alia - the principle of conferral, to which the Court
only generally replies that ‘it is not therefore sufficient that an institution adopts a
recommendation which allegedly disregards certain principles or procedural rules
in order for that recommendation to be amenable to an action for annulment,
although it does not produce binding legal effects’.

731 Even more determined: Van Vooren/Wessel, Relations 38, who deduce from that
passage that tJhe application of the principles of conferral (Article 5 TEU) and
institutional balance (Article 13 TEU) continue to apply and must be respected’.

732 Case T-113/89 Nefarma, para 79.

733 Case T-320/09 Planet AE, para 57, with further references; case C-501/11P Schindler,
para 68, where the Court, with regard to Commission Guidelines on the method of
setting fines in competition law, generously said: ‘No provision of the Treaties pro-
hibits an institution from adopting such rules of practice’. This seems to constitute
the negative or in dubio approach referred to above.

734 Case C-361/14P Commission v McBride, paras 47.

735 Case T-496/11 United Kingdom v European Central Bank, para 47; see also case
C-687/15 Commission v Council, para 54.
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All in all, the Court’s case law, for lack of a uniform line of argumenta-
tion on the issue of soft law powers, remains unclear. We can only deduce
that the Court demands an according competence for the adoption of soft
law, and that - when it comes to the method by means of which this
competence is to be established - it does not outright refuse the application
of the principle of conferral.

3.2.4. Résumé

Following this verbal, systematic and teleological interpretation of Article
5 TEU and Article 13 para 2 TEU respectively, and having considered the
relevant case law of the Court, it appears that EU law requires an according
competence for the adoption of EU soft law. As regards the required charac-
teristics of this competence - positive competence (positive approach) or
no rule to the contrary (negative or in dubio approach) — we may argue as
follows: Given, first, that the principle of conferral is the legal foundation of
the EU’s activity and, second, that it does not explicitly exclude soft law acts
(which are provided for in many provisions throughout the Treaties) from
its scope and, third, given that neither the Treaties nor the Court’s case law
expressly confirm a negative or in dubio approach, the better reasons speak
in favour of the applicability of the principle of conferral.73¢

In practice, the originators of EU soft law only sometimes indicate the
legal basis for their soft law acts (within the acts themselves).”*” This may be
interpreted as a preference for the negative or in dubio approach, or simply
as reflecting a lack of awareness of the underlying problem.”38

736 See eg von Alemann, Einordnung 124. See Senden, Soft Law 294 f and 479 f, arguing
in favour of applying to soft law ‘one or more of [the] other functions’ of the
principle of conferred powers, but not its requiring ‘the establishment of a legal
basis in the Treaty or in secondary legislation’, with a view to ‘ensuring that the
[respective EU body] acts within the boundaries of the powers and tasks assigned to
it’; see also Council, Comments on the Council’s Rules of Procedure (2022) 100 f.

737 See Andone/Greco, Burden 89. See also the exemplary list of soft law acts adopted
by the Commission in Meijers Committee, Note 4f. As one of the rare exceptions
see Article 18 para 2 of Council Regulation 1/2003 in which the legislator insists
on the indication of the legal basis also for a ‘simple request for information’ (as
opposed to a decision according to para 3), apparently a soft law act of the Commis-
sion; see Lenaerts/Maselis/Gutman, Procedural Law 275 f.

738 See also Andone/Greco, Burden 89 f, who assert that ‘not mentioning the legal basis
on which the recommendations have been enacted amounts to an evasion of the
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We can broadly conclude that any Union action, be it binding or not,
must rest on a competence conferred upon the EU and must be in compli-
ance with EU primary - and possibly secondary - law more generally,
since otherwise it would infringe upon the competences of the MS or the
powers of the respective other EU actors, the protection of which is the
main purpose of the principle of conferral. In view of the unclear case
law of the Court, and in particular in view of an administrative practice
which seems to be inattentive to this question, some doubts remain. In the
subsequent chapters the competence clauses for the adoption of soft law
acts are examined in more detail. With a comprehensive account of the
pertinent structure of the Treaties at hand, we shall revisit our preliminary
result — that the principle of conferral applies also to EU soft law powers
(see 3.9. above).

3.3. Special features of the EU’s competence regime

3.3.1. The implied powers doctrine and powers implied in competence
clauses

As was set out above, the principle of conferral is the central legal reference
point when it comes to delimiting the EU’s and its institutions’, bodies’,
offices’ and agencies’ competences. It is coined by the rather permissive case
law of the CJEU, which is often based on effet utile considerations.”*® The
implied powers doctrine allows, under certain conditions, for a particularly
extensive interpretation (or even: development of law”?) of competence
clauses. It may be somehow at odds with the principle of conferral,”*! but it
constitutes — pursuant to the Court’s case law — an established part of the

burden of proof: the Commission should argue that it has a power as conferred in
the Treaties, but instead falls sometimes short of doing so’.

739 See Calliess, Art. 5 EUV, para 18; Schima, Art. 5 EUV, para 17. For the localisation of
the effet utile both in the field of interpretation and actual development of law (often
referred to in its German translation: Rechtsfortbildung) see Potacs, Auslegung
92-95; for the CJEU’s general openness to legal developments see summary in
Pechstein/Drechsler, Auslegung, paras 56-61.

740 For this term (Rechtsfortbildung) see the preceding fn and, more generally, Larenz/
Canaris, Methodenlehre 191 ff.

741 This tension is explicitly acknowledged in case T-143/06 MTZ, para 47, with further
references; case T-496/11 United Kingdom v European Central Bank, para 105.
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EU’s competence regime.”*? Hence both approaches have to be applied in
combination, if need be. Already in one of its earliest judgements, the Court
held that ‘it is possible [...] to apply a rule of interpretation, according to
which the rules laid down by [...] a law presuppose the rules without which
that [...] law would have no meaning or could not be reasonably or usefully
applied’.7

The concept of implied powers allegedly stems from early 19t century
case law of the US Supreme Court’** and has become an established in-
terpretative tool in national jurisdictions as well as in international case
law.”> The IC]J, for example, in its Advisory Opinion in the famous Count
Bernadotte case held that the UN ‘must be deemed to have those powers
which, though not expressly provided in the Charter, are conferred upon
it by necessary implication as being essential to the performance of its
duties’.7#6 This passage suggests that essential powers can be implied to the
UN-Charter as a whole, not (only) to express powers. Judge Hackworth in
its Dissenting Opinion favoured a stricter approach, arguing that ‘[t]here
can be no gainsaying the fact that the Organization is one of delegated
and enumerated powers. It has to be presumed that such powers as the
Member States desired to confer upon it are stated either in the Charter or
in complementary agreements concluded by them. Powers not expressed

742 In favour of a harmonious conception of the co-existence of the principle of con-
ferral and the implied powers doctrine: Bast, Art.5 EUV, para 21; see also case
2/94 ECHR, para 29: ‘[...] where no specific provisions of the Treaty confer on
the Community institutions express or implied powers to act’ (emphasis added);
similarly with regard to the principle of attribution in public international law:
Friedrich, Soft law 382 f.

743 Case 8/55 FEDECHAR, 299. Here the Court seems to qualify implied powers as
following from legal interpretation, not as a development of law. See references
to other legal authorities referring to this principle, which allegedly is a ‘Selbstver-
standlichkeit’ [matter of course] in: Nicolaysen, Theorie 131f and 134. Stadlmeier
contends that the CJEU already in the FEDECHAR case has applied the resulting
powers doctrine. The Court’s finding reasonably could have been based on different
legal arguments (in particular the competence-based implied powers doctrine),
though. Also later the Court has referred to the FEDECHAR case in the context of
competence-accessory implied powers; see arguments and references in Stadlmeier,
Implied Powers 376 f; differently: Senden, Soft Law 71 (fn 43).

744 See Stadlmeier, Implied Powers 354 f, with further references.

745 For the German and the international legal order see Kruse, Implied powers; point-
ing at the importance not only of the implied powers doctrine but also of customs
in order to legitimise powers going beyond (express) attribution: Friedrich, Soft law
387.

746 Reparation for injuries, IC] Reports 1949, 174, 182.
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cannot be freely implied. Implied powers flow from a grant of expressed
powers, and are limited to those that are “necessary” to the exercise of
powers expressly granted. No necessity for the exercise of the power here in
question has been shown to exist’. He criticised the IC]’s ‘generosity’: “The
results of this liberality of judicial construction transcend, by far, anything
to be found in the Charter, as well as any known purpose entertained by the
drafters of the Charter’747.748

This disagreement reflects the two categories in which implied powers
scholarly can be divided, namely competence-accessory implied powers
and objective-accessory implied powers (or resulting powers’°).”>? Coming
back to the case of the EU, we can state the following: Implied powers of the
first kind, that is competence-accessory implied powers, can be assumed
where the Union and its bodies respectively, has/have a related express
competence (regularly in the Treaties). Only on the basis of this compe-
tence additional powers can be implied which are ‘necessary’ for exercising
this competence. Implied powers of the second kind - objective-accessory
implied powers or resulting powers - can be assumed (‘implied’) already if
the political objectives of the Treaties so ‘require’.”!

The CJEU has been cautious in applying the unorthodox and highly
problematic interpretative tool called resulting powers doctrine, especially
in the context of internal competences.”” While this approach principally
could be in accordance with the CJEU’s effet utile doctrine,”>* the compe-
tences which could - due to the EU’s broad scope of objectives — possibly

747 Dissenting Opinion by Judge Hackworth in Reparation for injuries, IC] Reports
1949, 198 f.

748 It appears that the ICJ has taken a more restrictive approach in later case law; see eg
Nuclear Weapons, IC] Reports 1996, para 21; see also Klabbers, Introduction 80.

749 See Nicolaysen, Theorie 140, who arguably applies a slightly wider understanding of
the term ‘resulting powers’.

750 On this established differentiation see Stadlmeier, Implied Powers 361 f, with further
references.

751 See Stadlmeier, Implied Powers 376.

752 In the context of external competences the Court has taken a more permissive
approach, which today is reflected upon in Article 216 para 1 (second alternative)
TFEU. Article 216 para 1 TFEU - together with Article 3 para 2 TFEU - is to be
understood as a codification of the up to then case law; see also Nowak/Masuhr, EU
only 203 f. However, also in other fields the Court exceptionally refers to the result-
ing powers doctrine. The rhetoric applied in case T-240/04 France v Commission,
para 36, with many further references, for example, suggests that it is the ‘objectives
of the Treaties’ which matter.

753 See Sadl, Role 33 ff,
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be implied via this deduction of means from ends appears to be limitless.”>*
Thus, this approach would create too strong a tension with the principle
of conferral. Since the Treaty of Rome, the Treaties have contained a provi-
sion which allows for an objective-based extension of competences by the
legislator, namely the so-called ‘flexibility clause’. Under the Lisbon regime
this provision is contained in Article 352 TFEU, which says: ‘If action by the
Union should prove necessary, within the framework of the policies defined
in the Treaties, to attain one of the objectives set out in the Treaties, and
the Treaties have not provided the necessary powers’ (emphases added),
the Council (with the consent of the Parliament) shall unanimously adopt
the ‘appropriate measures’.”>> As opposed to the resulting powers doctrine
which essentially is a (very extensive) form of interpretation (or rather: a
development of law beyond legal interpretation), Article 352 TFEU allows
for an extension of the EU’s Verbands- and Organkompetenzen under
consideration of the political objectives by the legislator, which ensures
democratic legitimacy and, above all, legal certainty.

With the resulting powers doctrine being applied by the CJEU only very
restrictively,”® and for obvious lack of a legal act based on Article 352
TFEU which may serve as a general legal basis for the adoption of soft law
acts, it is the competence-accessory implied powers doctrine which remains
to be discussed in the context of the power to adopt soft law acts.

The case law of the CJEU on competence-accessory implied powers
shows that the Court so far has implied correspondent/complementary
competences as regards both internal and external competences. The
CJEU’s dogma in this context is: {W]hen an article of the Treaty confers a
specific task on an institution, it must be accepted, if that provision is not to

754 See also Senden, Soft Law 313, with further references.

755 For the limits of the flexibility clause see eg case 2/94 ECHR, paras 30 and 35; for the
term ‘appropriate measures’ in the context of Article 108 para 1 TFEU see Opinion of
AG Darmon in joined cases 166 and 220/86 Irish Cement, para 24.

756 When stating that what is now Article 352 TFEU may apply only if there is no corre-
sponding express or implied competence, it seems to confirm that objective-based
competences may only be created on the basis of Article 352 (and not implied by
the Court); see case 2/94 ECHR, para 29: ‘[The flexibility clause] is designed to
fill the gap where no specific provisions of the Treaty confer on the Community
institutions express or implied powers to act, if such powers appear none the less
to be necessary to enable the Community to carry out its functions with a view to
attaining one of the objectives laid down by the Treaty’; see also case C-166/07 Eu-
ropean Parliament v Council, para 41; see also case C-295/90 European Parliament v
Council, para 20.
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be rendered wholly ineffective, that it confers on that institution necessarily
and per se the powers which are indispensable in order to carry out that
task’.”>” Along this line of argumentation, the Court in its case law implied
the competence of the High Authority of the European Coal and Steel
Community (ECSC) to recover overpayments (‘necessary corollary’) to the
competence to make equalisation payments;”>® the competence of the Com-
mission to require the MS to notify certain information to its competence
(duty) to arrange consultations between the MS and the Commission;”°
the competence of the European Economic Community (EEC) to enter
into international agreements to a legislative competence of the EEC in the
same field.”®® On the contrary, the Court refused to confirm implementing
powers of the Commission by means of comparison with other (in this
respect more explicit) Treaty provisions and the Treaty’s ‘general structure’
- arguably also for lack of necessity.”*!

Whilst the acknowledgement of certain implied powers by the CJEU
allegedly is ‘exceptional’,”®? it is nevertheless an important asset when iden-
tifying Verbandskompetenz as well as Organkompetenz. With the much
clearer competence regime after the Lisbon Treaty the importance of the

757 See eg case T-496/11 United Kingdom v European Central Bank, para 104, with
further references. Similarly already joined cases 281, 283, 284, 285 and 287/85 Ger-
many v Commission, para 28. For cases not applying this wording see case 242/87
Commission v Council, in particular paras 12f; case C-106/96 United Kingdom v
Commission, para 19.

758 See joined cases 4-13/59 Mannesmann, 130 f.

759 See joined cases 281, 283, 284, 285 and 287/85 Germany v Commission, para 28.

760 For the case law on implied powers allowing the Community to conclude interna-
tional agreements see case 22/70 Commission v Council, para 28; for the early
follow-up cases see references in Cremona, Relations 433-435; see Klamert, Loyal-
ty 73-75, with regard to the role the legal notion of loyalty played in this case,
and 105f, with regard to its effects and the Court’s rationale to affirm implied
powers here; for the exclusion of reverse implied powers, that is to deduce internal
competences from external competences of the EU, in the case of the Common
Commercial Policy see Article 207 para 6 TFEU; see also Streinz, Europarecht (10t
edn) para 1271.

761 See case 25/59 Netherlands v High Authority, 371f; case 20/59 Italy v High Authority,
335-338.

762 See case T-240/04 France v Commission, para 37; case T-143/06 MTZ, para 47; case
T-496/11 United Kingdom v European Central Bank, para 105.
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implied powers doctrine arguably has decreased, but not lost its impor-
tance entirely.”®3

But may implied powers also be used to ‘determine’ a legal basis for soft
law acts which cannot be based on an express Treaty competence? Since
implied powers assumed by the Court are annexed to a certain competence
(accessoriness), they may not serve as a general legal basis for the adoption
of soft law, but — if at all — be relevant when identifying specific compe-
tences of the EU and its bodies, respectively.”®* On the presumption that
the principle of conferral applies to soft law powers, it appears reasonable
to apply the CJEU’s complementary implied powers doctrine also in this
context. The then Court of First Instance in case T-240/04 France v Com-
mission suggests so when - in the context of implied powers - it generally
states: ‘Not only the substantial provisions, but also the form and binding
nature of the regulation, must fulfil that condition of necessity’ (emphasis
added).”®> In the following paragraph, it expresses: “To consider that the
Commission was implicitly empowered to adopt the contested regulation,
it is necessary, not only that the Commission could adopt measures organ-
ising details of procedure for the examination of investment projects that
are communicated to it [...], but also that it requires the adoption of those
measures in the form of a regulation, binding in its entirety and directly
applicable in all Member States’.76¢ If the bindingness of a measure must be
necessary in order for the competence to adopt such measure to be implied
to an express competence, we may conclude e contrario that also (mere)
soft law measures may be deemed necessary.

Since its necessity (for the effective exercise of an express competence) is
the core condition for a competence to be implied, it requires special atten-
tion. The predominance of this criterion in practice boils down the ques-
tion whether or not competences can be implied to the question: necessary
or not? In that sense, the examples of competences implied by the Court in
its case law reflect necessary competences, competences not implied were
deemed ‘not necessary’. The Court assigns to this term the meaning it
has in everyday language. An interpretation as strict indispensability today

763 See Borchardt, Grundlagen, para 481; see also case C-600/14 Germany v Council,
para 45. For the long-lasting claim for a more precise competence regime of the EU
see eg Steindorfl, Grenzen 26 ff.

764 See Knauff, Regelungsverbund 402-404, with many further references.

765 Case T-240/04 France v Commission, para 38.

766 Case T-240/04 France v Commission, para 39.
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does not seem to be intended by the Court’®” and such a high threshold
would be impossible to apply in each and every case, simply for lack of
data. Instead, the Court assumes a considerable leeway in assessing whether
or not a certain competence is necessary.”®® In terms of importance and
malleability, the term ‘necessity’ as used in the context of implied powers
is comparable to the ‘necessity to reach the aim’ which forms the final step
of the scheme for the evaluation of eg fundamental rights infringements
(proportionality test’®®). Applying this margin of appreciation, the Court
has, for example, considered necessary the competence of the Commission
to ‘adopt guidelines requiring compliance, not only with criteria pertaining
exclusively to competition policy, but also with those applicable in relation
to the common fisheries policy, even if the Council had not expressly
authorised it to do s0”77? and considered not necessary the recommendation
to suspend investment projects for organising the communication, exami-
nation and discussion procedure for certain investment projects.”’!

With regard to the Commission’s power to adopt ‘interpretative and
decisional instruments”’? (eg the Commission’s communications in the
field of State aid law) in the literature it is argued - and in the CJEU’s case
law it was decided - that it should be implied in the executive powers of the
Commission in the respective field.””? This is to say that where the Com-
mission has to apply a certain provision it may explicate in a soft law act
how it interprets this provision,””* or announce a shift in its interpretation
resulting in a new legal situation.””> The European Parliament (politically)
affirms this practice in the interest of legal certainty, but in this context also

767 For the change of the Court’s wording from ‘indispensable’ to ‘necessary’ and for an
interpretation of this change in parlance see Chamon, Agencies 141.

768 Also the term ‘necessary powers’ in Article 352 TFEU allows for a wide discretion of
the legislator; see Rossi, Art. 352 AEUYV, paras 51-53.

769 See eg Ehlers, Principles, paras 48 f, with further references.

770 Case C-311/94 IJssel-Vliet, para 34.

771 See case T-240/04 France v Commission, para 41.

772 Senden, Soft Law 138; see also Braams, Koordinierung 154 f.

773 See Nettesheim, Art.291 AEUV, para 27; see also references in Senden, Soft Law
313-318; critically in the context of State aid (soft) law: Cini, Soft law approach
200 f; with regard to interpretative Commission communications more generally see
Hofmann/Rowe/Tiirk, Administrative Law 552-555; Turgis, Communications 51.

774 See case C-146/91 KYDEP, para 30; case C-169/95 Spain v Commission, para 19;
case C-387/97 Commission v Greece, para 84; see also case T-374/04 Germany v
Commission, para 110.

775 See Stefan, Soft Law 62 f, with references to case law.
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warns of ‘ambiguous and pernicious’ instruments leading to an ‘inadmissi-
ble extension of law-making by soft law’.”7¢ According to the Court, the
Commission needs to have a specific executive power in the respective field,
though. The mere possibility that it may make the violation of a certain
provision subject to a Treaty infringement procedure — which could apply
to nearly any rule of EU law - does not appear to be sufficient,””” also
against the background of Article 290 and Article 291 TFEU. From the
benevolent case law allowing for soft powers of the Commission implied
in (hard) decision-making power, the principal possibility of implying soft
powers also to the (hard) powers of other institutions, bodies, offices or
agencies of the EU can be deduced.”’® On the whole, arguably the power to
adopt a soft law measure is more likely to be ‘necessary’ and hence to be
implied than the power to adopt hard law measures (in addition to those
to which they should be implied), as it appears to be less intrusive to other
bodies’ and the MS” competences, and therefore also more likely to be in
accordance with the principle of subsidiarity.””

776 European Parliament, Resolution on institutional and legal implications of the use
of ‘soft law’ instruments, 2007/2028(INT), para A and para 10. The EP further asserts
that ‘[s]oft law tends to create a public perception of a “super-bureaucracy” without
democratic legitimacy, not just remote from citizens, but actually hostile to them,
and willing to reach accommodations with powerful lobbies which are neither
transparent, nor comprehensible to citizens’ (para Y). In its view, ‘the distinction
between dura lex/mollis lex, being conceptually aberrant, should not be accepted
or recognised’ (para B); see also Senden/van den Brink, Checks 16; for earlier
criticism of the EP see Senden/Prechal, Differentiation 181; Stefan, Soft Law 21; see
also Résolution du Parlement européen du 8 mai 1969, sur les actes de la collectivité
des Etats membres de la Communauté ainsi que les actes du Conseil non prévus
par les traités adoptée a la suite du rapport fait au nom de la Commission juridique
par M. Burger, C63/18 (1969), in which the EP took an (early) critical account of
the adoption of Community acts not provided for in the Treaty, in particular by
the Council; for the EU institutions’ view on soft law more generally see Frykman/
Morth, Soft Law 155.

777 See case C-146/91 KYDEP, para 30: argumentum ‘in the context of its collaboration
with the national authorities’.

778 See Senden, Soft Law 480, referring to a Council competence to adopt recommen-
dations which may be implied in its decision-making power according to Article 202
para2 TEC.

779 See Knauff, Regelungsverbund 411f; Senden, Soft Law 179f and 206f; see also
V.3.4.2. below.
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3.3.2. Argumentum a maiore ad minus

3.3.2.1. The argumentum a maiore ad minus in EU law

When analysing the competence to adopt soft law, the question arises
whether or not the competence to adopt law regularly implies a competence
to adopt a (content-wise comparable) soft law act directed to the same
addressees. In a regime based on the rule of law, considering a legally
non-binding act a weaker form of exercising power (a minus, as it were),
this deduction a maiore ad minus seems to be viable.”80 This is because
a non-binding act principally allows for a lawful deviation from the deman-
ded behaviour. This approach may be applied whenever in a certain case
further reaching powers undoubtedly exist. We may illustrate this with an
example from the field of public international law: Apart from the peace-
making measures explicitly laid down in Articles 39 ft of the UN-Charter,
also the adoption of mere peace-keeping measures is deemed lawful. That
the adoption of the latter, something less than peace-making measures, is
in accordance with the UN-Charter is argued a maiore ad minus.”® This
interpretative tool, in principle, has been accepted also by the CJEU.782

The argumentum a maiore ad minus applied in the context of competen-
ces is to be perceived as a sub-category of the implied powers doctrine.”®3
It implies powers, not primarily under consideration of the criterion of
necessity, but with regard to the amount of existing powers. These existing
powers may imply the competence to apply less intrusive means. The con-
sideration to adopt the least intrusive act available in order to set in place
a certain policy is a general quest which, in the context of EU law and to
the extent it benefits the MS’ room for manoeuvre, may be deduced from
the principle of subsidiarity.”8 After all, such action facilitates an important

780 See also Nettesheim, Art. 292 AEUV, para 7.

781 See Lorenzmeier, Volkerrecht 100.

782 See eg case T-469/07 Philips, paras 71 and 85.

783 Traditionally, the argumentum a maiore ad minus is understood as an analogy-like
tool; see Larenz/Canaris, Methodenlehre 208. Since the Court perceives implied
powers as a method of interpretation, consequently it must also qualify the argu-
mentum a maiore that way. After all, it seems to be the least intrusive variant of the
implied powers doctrine because it allows to imply powers only to (related) more
far-reaching competences.

784 Note that this principle is guiding the exercise of competences, not the competences
themselves; see Knauff, Regelungsverbund 411-415; Lienbacher, Art.5 EUV, para
18; Raschauer, Leitlinien 34; Senden, Soft Law 90, each with further references;
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objective of the subsidiarity principle, that is to ‘promote [...] local owner-
ship over policies and regulation’.’®®> Some also refer to the principle of
proportionality in this context.”8¢ Also the European Council in 1992 has
held that under the principle of proportionality ‘{nJon-binding measures
such as recommendations should be preferred where appropriate’’®” In my
opinion, this view is to be refused. The principle of proportionality cannot
be understood as suggesting the use of soft law as this would mean suggest-
ing the disproportionality of law (in certain cases at least).”3® The rule of
law, one of the core principles the EU legal order is based upon,”® impedes
a view according to which a legally binding act is disproportionate qua be-
ing legally binding.”® The act may be unlawful (even: ultra vires) because
higher-ranking law prescribes the adoption of a legally non-binding act, but
that is a different scenario. It is the content of a legal act or its classification
(eg a Regulation instead of a Directive) which may render it disproportion-
ate, not its legally binding character.”®! Also the express reference to the
requirement of a ‘satisfactory achievement of the objective of the measure’
and in particular ‘the need for effective enforcement’ in para 6 of the (old)
Protocol (No 30) on the application of the principles of subsidiarity and
proportionality annexed to the TEC (1997) may be brought forward against
the view that the principle of proportionality suggested the use of EU soft
law instead of law.”?

Generally, the application of the a maiore ad minus approach in the giv-
en context seems to be plausible. Also the CJEU in its Grimaldi judgement
held that recommendations ‘are generally adopted by the institutions of the
Community when they do not have the power under the Treaty to adopt

similarly, but in the context of the principle of proportionality: Schima, Art. 5 EUV,
para 73.

785 Stoa, Subsidiarity 31.

786 See Hetmeier, Art. 296 AEUYV, para 2.

787 Conclusions of the Presidency of the Edinburgh European Council, 11-12 December
1992, SN 456/1/92 REV 1, 21.

788 Unclear: case C-643/15 Slovakia and Hungary v Council, paras 245 f.

789 See Article 2 TEU; see also eg case 294/83 Les Verts, para 23.

790 See Schmidt-AfSmann, Verwaltungsrecht 350, with further references; Knauff, Re-
gelungsverbund 412f (fn 88); differently: Senden, Soft Law 90, with a further
reference; Senden, Rulemaking 64.

791 The reference to the principle of proportionality in Article 296 para 1 TFEU does
not contradict such an interpretation.

792 That this old Protocol may be relevant for fleshing out the principle of proportional-
ity even today is confirmed eg by Calliess, Art. 296 AEUV, para 7.
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binding measures or when they consider that it is not appropriate[’®3] to
adopt more mandatory rules”®* (emphasis added). But there are certainly
limits to this approach. One impediment could be Article 296 para 1 TFEU.
It provides that ‘{[w]here the Treaties do not specify the type of act to
be adopted, the institutions shall select it on a case-by-case basis’.”®> E
contrario it could be concluded that where the type of act to be adopted
is specified for a concrete case, the institutions do not have the choice
to opt for other acts, not even soft law acts.”® In this context, the Court
held: “The fact that an institution of the European Union derogates from
the legal form laid down by the Treaties constitutes an infringement of
essential procedural requirements that is such as to require the annulment
of the act concerned, since that derogation is likely to create uncertainty
as to the nature of that act or as to the procedure to be followed for its
adoption, thereby undermining legal certainty’.”®” Prima vista, this speaks
against a general application of the argumentum a maiore ad minus in our
context. As regards the personal scope of Article 296 para 1 TFEU, it is to be
assumed that it does not only address ‘the institutions’ stricto sensu, but that
it also applies to bodies, offices and agencies. Such a wide understanding is
underpinned by the title of the Treaty section under which Article 296 falls:
‘Procedures for the adoption of acts and other provisions’.”%®

793 The question is whether mandatory rules would be ‘appropriate’, not whether they
would be ‘proportionate’. The principle of proportionality can, as opined above,
not command the use of soft law instead of law. The Court in Grimaldi arguably
is not referring to the proportionality principle here. Although the principle had
been applied by the CJEU even before its explicit incorporation in the TEC and
the new TEU (with the Treaty of Maastricht), eg the German (‘kein Anlaf§ zu einer
zwingenderen Regelung’; emphasis added), French (il n’y a pas lieu d’édicter des
regles plus contraignantes’; emphasis added) and Spanish (‘no es oportuno dictar
disposiciones mds vinculantes’; emphasis added) versions of this judgement suggest
that ‘appropriate’ is meant in a more general way, pointing at the discretion the
institutions have when acting under (then) Community law.

794 Case C-322/88 Grimaldi, para 13.

795 This selection needs to be taken with care, not arbitrarily. It is the ‘necessary’ act
which is to be taken; see joined cases 8-11/66 Cimenteries, 92.

796 See also Senden, Soft Law 327; critically, but on the basis of a now out-dated version
of the Treaties: von Bogdandy/Bast/Arndt, Handlungsformen 115; comparing the
Nice and the Lisbon versions of this provision: de Witte, Instruments 96 f.

797 Case C-687/15 Commission v Council, para 44.

798 This is also argued by some in the case eg of Article 288; see Nettesheim, Art. 288
AEUYV, para 72; against such an inclusive view (still with regard to Article 249 TEC):
Vogt, Entscheidung 24 f; see also 3.4.2. below.
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The exclusion of the argumentum a maiore ad minus is made explicit eg
in the case of Article 296 para 3 TFEU, which states’®® that the EP and the
Council [w]hen considering draft legislative acts’ may not adopt ‘acts not
provided for by the relevant legislative procedure in the area in question’.
This means that acts other than legislative acts®?° may not be concluded
in a legislative procedure.8%! In the following sub-chapter, we shall examine
practically highly important Treaty provisions containing competences of
EU actors with a view to whether soft law powers may be implied to them,
arguing (mainly) a maiore ad minus.

3.3.2.2. The (lack of an) argumentum a maiore (law) ad minus (soft law) in
selected Treaty provisions

The first provision which shall be discussed here is Article 294 TFEU. In
my view, Article 296 para 3 TFEU does not exclude the adoption of soft
law acts pursuant to the procedure laid down in Article 294 TFEU when
it is clear from the beginning (and proposed by the Commission) that no
(draft) legislative act is negotiated (see in more detail 3.4.3. below). This
argument is underpinned by Article 292 TFEU which suggests that the
Council may adopt recommendations also where eg a special legislative
procedure is prescribed: argumentum ‘It shall act unanimously in those
areas in which unanimity is required for the adoption of a Union act’.802
If by analogy we apply this finding to the ordinary legislative procedure,
the adoption of soft law seems to be allowed also under Article 294 TFEU.
The analogous application could, however, be refused with reference to the
general power of the Council to adopt recommendations which the EP -
the second legislator in the ordinary legislative procedure - lacks. Thus,
it could be argued that there is no regulatory gap. Whether the Council
would then, in view of its competence granted under Article 292 TFEU,
be entitled to adopt a recommendation on its own in areas in which the

799 On the merely declaratory character of Article 296 para 3 TFEU see Krajewski/Ros-
slein, Art. 296 AEUV, para 52.

800 See definition in Article 289 para 3 TFEU.

801 See Geismann, Art.296 AEUV, para 5; Krajewski/Rosslein, Art.296 AEUV, para
52; Vcelouch, Art.296 AEUV, para 77. Differently: Schoo, Art.296 AEUYV, para 6,
arguing that this provision merely repeats the principle of conferral.

802 For the risks this competence entails (with a view to the draft Constitutional Trea-
ty): von Bogdandy/Arndt/Bast, Instruments 114.
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ordinary legislative procedure is applicable, is unclear. In terms of one of
the aims of the Treaty of Lisbon, that is to promote the role of the EP, this
would certainly be an odd result. In practice, the EP and the Council have
adopted eg recommendations®® in the course of the co-decision procedure
(since the Treaty of Lisbon called ‘ordinary legislative procedure’).804

But it is not always the argumentum a maiore which brings to light a
competence to adopt soft law where a pertinent competence to adopt hard
law is provided for. A material competence to be examined here is Article
106 para 3 TFEU. Here the Commission’s task to ‘ensure the application of
the provisions of this Article’ is coupled with its power to ‘where necessary,
address appropriate directives or decisions to Member States’. The words
‘where necessary’ indicate that also less intrusive means may be taken, eg
the adoption of soft law addressed to the MS.8%5 In this case there does
not seem to be a regulatory gap, as already the wording hints at a soft
law power. When Article 105 para 1 TFEU stipulates that the Commission
‘shall ensure the application of the principles laid down in Articles 101 and
102’ and, in case of an infringement, ‘shall propose appropriate measures
to bring it to an end’, this leaves open the question of which measures the
Commission ought to take.8%¢ Para 2, according to which the Commission
shall record the infringement in a reasoned decision i]f the infringement
is not brought to an end’, however, suggests that the Commission should
try with less intensive means before. Such less intensive means certainly
include soft law measures. Here the Commission’s competence to adopt soft
law can be deduced e contrario: Where a decision constitutes the ultima
ratio, in principle any less intensive measures may be taken before that.
In this context, only soft law acts are available as less intensive measures.
Also in this case the (mere) interpretation of the provision results in the
confirmation of a soft law power. Thus, there is no room for the application
of the argumentum a maiore ad minus.

Another example is Article 114 para 1 TFEU. This provision allows the
European Parliament and the Council, ‘acting in accordance with the ordi-

803 See eg Recommendation of the European Parliament and of the Council of 10 July
2001 on mobility within the Community for students, persons undergoing training,
volunteers, teachers, and trainers, OJ 2001 L 215/30.

804 For these questions see 3.4.3.1. below.

805 Only prima facie speaking against this view: case T-116/89 Prodifarma, paras 81f.

806 Senden calls this an “in-between” legal basis’, as it obliges to act, but does not
determine in which form; Senden, Soft Law 327f and 337 (with regard to the
principle of effectiveness).
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nary legislative procedure’, to ‘adopt the measures for the approximation
of the [laws of the MS] which have as their object the establishment and
functioning of the internal market’. While the malleable term ‘measure’
speaks in favour of discretion as regards the choice of form,3” and while
the prescribed compliance with the ordinary legislative procedure can, after
what was said above, a maiore ad minus also be performed in order to
adopt a soft law act (as long as it is not negotiated as ‘legislative’ act), it
seems that the purpose of Article 114 TFEU, the approximation of laws,
can hardly be reached by non-binding acts.8%8 In spite of these apparent
restrictions, the CJEU held that the European Parliament and the Council
may, by means of a legislative act, set up a new body entrusted with the
power to adopt soft law measures in order to facilitate an approximation
of laws.8% So while the legislator arguably may not itself adopt soft law
measures based on Article 114 para 1 TFEU, it may on this basis, confer this
power upon the Commission.81

This seemingly odd result could be justified by considering the distribu-
tion of powers among the EU institutions: The EP and the Council have the
power to adopt suitable, generally applicable, measures. In order to reach
the aim of approximation, they must be legally binding (here: legislative)
measures. The Commission and - to a limited extent - the Council or
European agencies are in charge of executing legislation, that is to say to
ensure compliance with its rules. This task may also be fulfilled by means
of the adoption of soft law, be it individual or general in application. This
soft law can ensure that the existing legislative rules (approximating the
laws of the MS) are correctly applied. It is a consequence of the principal

807 See case C-217/04 United Kingdom v European Parliament/Council, para 43; see
also Biervert, Mifibrauch 104 f; Knauff, Regelungsverbund 413, with regard to the
principally ‘neutral’ term ‘measure’; Tietje, Art. 114 AEUV, para 115.

808 See Articles 289 para 1 and 296 para 3 TFEU; see also case C-376/98 Germany v
European Parliament, para 83; case C-58/08 Vodafone, para 35: [T ]he authors of
the Treaty intended to confer on the Community legislature a discretion’ (emphasis
added); unclear: M Schroder, Art. 114 AEUV, para 57; Korte, Art. 114 AEUV, paras
74-76.

809 Case C-217/04 United Kingdom v European Parliament/Council, para 44; see also
para 28, in which the European Parliament expressly and in eventu argues that
implied powers conferred by what is now Article 114 TFEU allow it, together with
the Council, to create an agency (vested with the power to adopt soft law); see
references by Weismann, Agencies 64 (fn 388).

810 See Goldmann, Gewalt 501, who refuses to qualify such a scenario as ‘delegation’s;
pointing to this problem in a different context: Steiblyté, Delegation 69.
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distribution of powers between the institutions — the EU’s institutional
balance - that the EU’s executive branch is exercising powers different from
those of its legislative branch. Therefore, to take an important example, it is
the Commission (or, exceptionally,3"! the Council in an executive capacity)
which must be vested with implementing powers according to Article 291
para 2 TFEU, where uniform conditions for implementing legally binding
acts are needed. The legislator is competent to regulate within the respec-
tive policy field and also to provide for the related powers of the executive,
but it may not exercise itself the executive (implementing) powers just
mentioned. Therefore we can conclude that primary law provides for a
distribution of powers between the institutions, according to which the
legislator may vest primarily the Commission (or European agencies®?)
with powers it may not exercise itself.81®

Another question is whether the power to adopt legally binding (execu-
tive) acts implies the power to adopt soft law acts. In this context, the
two main general provisions in the TFEU are Articles 290 and 291 which
allow for the delegation of the power to adopt delegated/implementing acts.
While the telos (‘supplement or amend [...] elements of the legislative act’)
of Article 290 TFEU clearly exclude legally non-binding acts, Article 291
para 1 TFEU non-specifically refers to ‘implementing powers’. The latter
acts may have a general-abstract or an individual-concrete scope.®* The
wording of Article 291 para 2 TFEU allows for a reading, according to
which these powers also encompass the power to adopt legally non-binding
acts.8 In the literature such a wide interpretation is largely affirmed.8!¢ Un-

811 For the Council’s general restrictions, pursuant to the Court, on reserving the
powers to implement for itself see case 16/88 Commission v Council, para 10; case
C-257/01 Commission v Council, para 51.

812 See Opinion of AG Kokott in case C-217/04 United Kingdom v European Parlia-
ment/Council, fn 30, in which she refers to implied powers in the context of Euro-
pean agencies and the competences now contained in Article 114 TFEU.

813 See also Schiitze, Rome 1398.

814 See Bast, Hierarchy 161; Ilgner, Durchfithrung 276, with further references.

815 Regulation 182/2011 laying down the rules and general principles concerning mech-
anisms for control by Member States of the Commission’s exercise of implementing
powers only refers to ‘draft implementing acts’ and hence as well leaves open the
question whether or not it shall apply only to legally binding acts. For practical
examples of soft law acts adopted in the course of comitology procedures see J Scott,
Limbo 347.

816 In favour of an inclusive interpretation: Nettesheim, Art. 291 AEUV, para 27; Ruffert,
Art. 288 AEUYV, para 11; F Schmidt, Art. 291 AEUYV, para 15; Senden/van den Brink,
Checks 38; unclear: Kréll, Artikel 290 und 291 AEUV 205f; see also von Bogdan-
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der the (unofficial) predecessor provisions of Article 291 (and Article 290)
TFEU - Article 202 (third indent) and Article 211 (fourth indent) TEC,
which would also have allowed for such a wide interpretation — purportedly
hardly any legally non-binding acts were adopted.?” Assuming a certain
continuity of Article 291 TFEU, this (historical) practice is an argument
against the possibility to delegate to the Commission (or the Council) the
power to adopt legally non-binding acts under Article 291 TFEU.

Implementing powers shall enable the Commission (the Council) to set
‘uniform conditions for implementing legally binding Union acts’. A need
for uniform conditions may be given where there are considerable differen-
ces in the national law which is adopted/applied in the implementation of
the act.818 It can be doubted that there are cases in which legally non-bind-
ing acts would be suited best to serve the aim of unifying (ie not merely
‘coordinating’) the conditions for implementation, as allowing for the possi-
bility to (lawfully) deviate — however effective the respective soft law meas-
ures may be expected to be — does not serve the aim of unification.®’® These
doubts also apply in a situation where the Commission (or the Council),
within the ambit of its implementing powers, adopts recommendations not
on the basis of its respective implementing powers (lex specialis), but on
the basis of its general competence to adopt recommendations pursuant to
Article 292 TFEU (lex generalis; for that competence clause see in more
detail 3.4.3. below).

The Court in principle seems to allow for the adoption of general-ab-
stract soft law as an expression of implementing powers.8?0 If this is ac-

dy/Bast/Arndt, Handlungsformen 115; emphasising the similarity as ‘funktionelles
Pendant’ [also referred to as ‘funktionales Pendant’; functional pendant] of the
ESAs’ guidelines and recommendations as compared to acts pursuant to Articles
290 and 291 TFEU, but emphasising that when ESA guidelines and recommenda-
tions are adopted the procedural requirements of these provisions are not met:
Worner, Verhaltenssteuerungsformen 233 ff; against the inclusion of soft law acts:
Craig, Comitology 199; Mostl, Rechtsetzungen 1082.

817 See Ilgner, Durchfiithrung 29.

818 See Kroll, Artikel 290 und 921 AEUV 205.

819 In its earlier case law the Court seems to have argued that way: case 74/69 Hauptzol-
lamt Bremen-Freihafen, para 9; see also Eliantonio, Soft Law 497, with a further
reference; but see case C-35/93 Develop Dr. Eisbein, para 21; case C-259/97 Clees,
para 12; case C-396/02 DFDS, para 28, each with regard to the Explanatory Notes to
the nomenclature of the Customs Cooperation Council; for a similar discussion in
the context of harmonisation see 5.1. below.

820 Case C-355/10 European Parliament v Council, paras 80-82. Even though the Court
eventually qualifies the rules at isse as ‘intended to produce binding legal effects’,
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cepted, then also the principal lawfulness of adopting individual-concrete
legally binding measures on the basis of Article 291 TFEU (see above) must
be extended to (individualised) soft law acts.

One of the rare recommendations of the CJEU - and this shall form
our last example here - is its output called ‘Recommendations to national
courts and tribunals in relation to the initiation of preliminary ruling
proceedings’ (2019). These recommendations contain ‘practical guidance’,
among other things, on the national court’s or tribunal’s decision to make
a reference, on the communication with the CJEU, and on urgent referen-
ces.82! While the recommendations do not explicitly refer to a legal basis for
their adoption, in para 2 it is stated that they are intended ‘to clarify the
provisions of the rules of procedure’ of the CJEU which are, in particular,
based on Article 19 TEU and Article 253 TFEU. While the former provision
remains silent on that issue, Article 253 TFEU expressly states that the
Court shall establish its Rules of Procedure. It could be argued that the
Court’s competence to provide soft guidance on preliminary reference
procedures (which are regulated in Part III of its Rules of Procedure) can
- a maiore ad minus - be deduced from its competence to adopt Rules
of Procedure. In the view of some, the Rules of Procedure of the CJEU con-
stitute internal law,%2? following which the argumentum a maiore cannot
convincingly be applied to deduce the power to adopt external soft law (for
the distinction between internal and external soft law see 3.3.3.1. below).
While soft law is a minus as compared to a legally binding act, externality
constitutes a maius over a merely internal act. In my view, the Court’s Rules
of Procedure are not entirely internal, but some provisions are intended to
and actually have a strong external radiance, in particular those concerning
party rights, and also those concerning references for a preliminary ruling
(Articles 931t leg cit). On the basis of this assumption, the deduction of
the Court’s power to render the said recommendations a maiore ad minus
appears to be legally flawless.

An alternative legal solution could be to deduce the Court’s soft law pow-
er at issue, again a maiore ad minus, from its power to decide in a legally

it appears to approve of the possibility to adopt implementing soft law; in the
affirmative also Gérditz, Unionsrecht, para 14.

821 Note that the predecessor recommendations from 2012 in their para 1.6. were more
explicit in terms of their non-bindingness (‘in no way binding’) and its purposes (‘to
supplement [...] the Rules of Procedure’).

822 See Senden, Soft Law 53.
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binding way on preliminary references — not only substantially,®?3 but also
eg as regards their admissibility. Exceptionally, the Court may even - in the
course of a preliminary reference procedure initiated in different national
procedures, in particular in the context of State liability proceedings, or in
the course of a Treaty infringement procedure — come to declare unlawful
the omission (withdrawal) of a preliminary reference by a national court
or tribunal# It is to be noted, though, that the Court is allowed, under
Article 267 TFEU, to answer questions related to individual cases, but
not to rule in a general-abstract way. This situation is comparable to the
Commission’s adoption of general-abstract soft law in order to facilitate its
(individual-concrete) execution of State aid policy - in which case, as was
set out under 3.2.3. above, the Court refused claims of unlawfulness.

3.3.3. Internal soft law

3.3.3.1. The phenomenon of internal soft law

So far we have mainly dealt with external EU soft law, which shall - due
to its eminent importance - stay in the foreground in this work. In this
sub-chapter, however, special attention shall be drawn to internal EU soft
law. Literally no modern bureaucracy of a certain size, be it based on the
rule of law or not, can forgo the possibility to harmonise its decision-mak-
ing practice by internal (soft) regulation.8?> Internal acts may be adopted at
different levels of the internal hierarchy of an EU body, eg the Commission.
Whereas ‘decisions of principle’®2® can only be adopted by the college of
Commissioners or, exceptionally, by the competent Commissioner alone,
the adoption of management or administrative measures may be delegated
to the competent Directors-General and Heads of Department.’?” These
measures can also take the form of soft law.

823 Note, however, that the Court has refused its competence to adopt a legally non-
binding reply to a concrete preliminary reference request by a national court or
tribunal; case C-62/14 Gauweiler, para 12, with a further reference.

824 See case C-224/01 Kébler, paras 117 £.

825 See Rawlings, Soft law 217 ff, also pointing at the downside of an overboarding use
of (internal) soft law; for an example of national - German - internal soft law, its
theoretical classification and its application in practice see Arndt, Sinn 54-60.

826 Case 5/85 AKZO, para 37.

827 See overview in Article 4 of the Rules of Procedure of the Commission, C(2000)
3614, and the provisions referred to therein. For an example of a ‘management
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While external soft law is mainly addressed to persons external to the
originator(s), internal soft law is meant for internal use only. However, the
fact that an act is internal does not mean that it may not have, indirectly,
also some external effects. The application of an internal act regularly affects
external actors in one or the other way.328 Sometimes classic internal acts,
like rules of procedure, may even contain provisions which are addressed
not only to the officials of its originator but also to third parties, thereby
developing an external dimension, eg provisions concretising the rights of
parties to an administrative procedure.8? Therefore, prima facie internal
soft law may move, as Rawlings has put it, ‘along an[] axis, from internal
operational advice to guidance for the regulated and the public’.#*® The
(external) publication of these acts hints at a broader than a merely internal
audience.®®! Internal soft law acts — belonging to the ‘interne Verwaltung’
[internal administration]®3? - regularly provide for an internal procedure,
eg with regard to applications for access to documents according to Regu-
lation 1049/2001.8%% Some of these instruments are ‘governing the exercise
of the discretion conferred on the Commission’ (or other EU bodies).834
Often they merely summarise the approach to be taken by the body’s staff
and hence recapitulate, or restate, the respective EU law (including its case
law).835 If (parts of ) these documents entirely lack any normative content,

measure’ see case 5/85 AKZO, para 38; see also Eekhoft, Verbundaufsicht 123; R6hl,
Entscheidung 340, both with references to further case law.

828 See H Adam, Mitteilungen 155; Goldmann, Gewalt 364 f; Hofmann/Rowe/Tiirk,
Administrative Law 97, 538 and 550; Senden, Soft Law 315 f, with further references.

829 For the example of the CJEU’s Rules of Procedure see 3.3.2.2. above. For the officials
as addressees of such acts on the one hand, and market participants who are only
exceptionally directly addressed, but for whom these acts are of pivotal importance
and who largely comply with them, on the other hand see Arndt, Sinn 56-60.

830 Rawlings, Soft law 224; see also case T-339/04 France Télécom, para 83.

831 In the context of the World Bank’s ‘internal’ guidance see Boisson de Chazournes,
Guidance 284.

832 Priebe, Aufgaben 75.

833 Note, however, that (possibly in addition to that) also a legally binding act with
an also external scope may be adopted: see eg Decision of the Steering Committee
of the Research Executive Agency on the Implementation of Regulation (EC) N°
1049/2001 of the European Parliament and the Council regarding Public Access to
Documents REA/SC(2008)4 rev.1; see also Schwarze, Soft Law 244 f.

834 Senden, Balance 89, with reference to the pertinent case law (on staff matters).

835 For the effect such ‘summaries’ may have see Georgieva, Soft Law 244; Knauff,
Regelungsverbund 325f; Stefan, Soft Law 101f (see also 103, with regard to the
Court’s reference to such acts), each with further references; for the importance
of such restatements see Jansen, Methoden 48; even confirming a quasi-normative
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they cannot be called soft law (descriptive acts or parts of acts).83¢ Where
additional ‘fine-tuning’ is provided - in the sense that an autonomous
administrative practice, of course on the basis of and (regularly’®”) in
accordance with the relevant rules, is laid down in a legally non-binding
way — the soft law character of such an act (or part of it) can be affirmed
(prescriptive acts or parts of acts).3*® Where internal rules turn out to be
(general) instructions proper, they are legally binding upon their addressees
and hence cannot be called soft law.33® Where the ‘explanation’ provided in
such rules goes beyond the regulatory content of the underlying act, the
Court has to annul this ‘explanation’” - thereby at least implicitly confirming
its legal effects.840 In practice, it can be very difficult to determine whether a
prima facie rule actually is a rule or whether it is merely the repetition of a
rule laid down elsewhere — or whether it contains elements of both.34! Some

character of such acts: Meier, Mitteilung 1307; for the factual compliance with these
‘communications’ see Kondgen, Rechtsquellen, para 64.

836 See eg para 44 of the internal Antitrust Manual of Procedures of the Commission
DG Competition (November 2019) <https://op.europa.eu/en/publication-detail/-/
publication/d7d7e463-ac51-11ea-bb7a-0laa75ed71al> accessed 28 March 2023; see
also della Cananea, Administration 69; Hofmann/Rowe/Tiirk, Administrative Law
539f; for the Court’s approach see case C-362/08P Hilfsfonds, para 34, with further
references.

837 For the Commission’s ‘proposal’ of a legal understanding deviating from that of
the Court see the example of Commission Communication ‘Guidance on the Com-
mission’s enforcement priorities in applying Article 82 of the EC Treaty to abusive
exclusionary conduct by dominant undertakings’, 2009/C 45/02; for a critique of
this Guidance see Gormsen, Commission.

838 See Raschauer, Verhaltenssteuerungen 699; Weigt, Rechtsetzung 49, with regard to
the Commission Interpretative Communication on the Community law applicable
to contract awards not or not fully subject to the provisions of the Public Procure-
ment Directives. An action for annulment against this Communication was later
declared inadmissible by the then Court of First Instance; case T-258/06 Germany v
Commission.

839 See Hofmann/Rowe/Tiirk, Administrative Law 572; for the effect of instructions see
also 4.2.3.1.

840 See case C-366/88 France v Commission, paras 23 f; critically pointing at the possi-
bility of expanding regulation by soft law: Korkea-aho, Soft Law 276.

841 For the frequent overlap between summary and actual (soft) rule-making see Sen-
den, Soft Law 140f; see also case T-81/97 Regione Toscana, para 22. The problem
of repetition of norms has raised the attention of the legislator. With regard to Reg-
ulations 1093-1095/2010, the legislator introduced a new provision, Article 16 para
2a, obliging the ESAs in the following way: ‘Guidelines and recommendations shall
not merely refer to, or reproduce, elements of legislative acts. Before issuing a new
guideline or recommendation, the Authority shall first review existing guidelines
and recommendations, in order to avoid any duplication’.
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of these (soft) internal rules are published online,34? but many of them are
not.

While it was said that soft law may entail a self-obligation (upon its
originator),343 the addressees of soft law cannot be legally bound. The self-
obliging potential of internal soft law requires some further considerations.
This effect requires a certain publicity of the act at issue, ie some external
outreach. If no person outside the body at issue can become aware of the
rules, their trust in the actual application of these rules cannot possibly
be disappointed. It is the originator which addresses the soft law rules to
its staff. As addressees, the staff cannot be legally bound directly by this
soft law. Where internal rules are - failing publication — not accessible to
third parties, deviance from them, for lack of information, cannot possibly
be invoked by the latter. In case of such truly internal soft law, the staff
(as addressees) are not bound by it, but the originator is bound to the
extent that it may not - eg in disciplinary proceedings — reproach one of
its officials with having complied with the act at issue (eg because it has
later turned out to be unlawful).84* To the extent the internal soft law act
has an external outreach, the originator may be obliged to comply with
its soft law vis-a-vis a third party. The staff are then obliged to comply

842 Eg the Internal Guidelines on the new impact assessment procedure developed for
the Commission services <http://ec.europa.eu/governance/docs/comm_impact
_en.pdf>, or the internal Antitrust Manual of Procedures of the Commission DG
Competition (November 2019) <https://op.europa.eu/en/publication-detail/-/pu
blication/d7d7e463-ac51-11ea-bb7a-0laa75ed71al>, both accessed 28 March 2023.
The Manual is characterised as an ‘internal working tool intended to give practical
guidance to staff on how to conduct an investigation applying Articles 101 and 102
TFEU'. It ‘does not contain binding instructions for staff. In the context of the
publication of EU soft law, Snyder has coined the term ‘regulation by publication’:
Snyder, Practice 2; for the meaning of the publication of norms in legal history see
Jansen, Methoden 37 f; with regard to EU State aid law see Schweda, Principles, para
30.

843 See 4.2.3.1. below. However, such self-obligation can also be excluded; see the Com-
mission’s Handbook on Implementation of the Services Directive — which explicitly
excludes binding effects on the Commission (page 1) - as an example <https://f
ve.org/cms/wp-content/uploads/handbook-on-the-impl-of-the-Services-Direct
ive_en.pdf> accessed 28 March 2023; for the Court’s case law see case T-185/05
Italy v Commission, para 47; see also Pampel, Rechtsnatur 55-64; von Graevenitz,
Mitteilungen 172, both with further references; for the self-obliging effect of soft
law in public international law see Schermers/Blokker, Institutional Law, §§ 1241 and
1261.

844 For the invocation of illegality by members of staff themselves see case C-171/00P
Libéros, para 35.
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with the (affected parts of the) act indirectly, due to their acting on behalf
of their employer and due to their duty to consider, when doing their
job, the obligations of their employer.84> Consequentially, an ‘unmotivated’
deviation from such soft law act by the staff (legally acting on behalf of the
originator) may be qualified as an infringement of legitimate expectations
or the principle of equal treatment.846

3.3.3.2. The competence to adopt internal soft law

The EU’s Verbandskompetenz to organise itself, ie in particular to change
its current internal organisation in a certain way, is subject to the princi-
ple of conferred powers.84” In general, this applies also to the respective
Organkompetenz. An institution, body, office or agency of the EU may
organise itself on the basis of an express competence, eg the Council’s
competence to ‘decide on the organisation of [its] General Secretariat’ (Ar-
ticle 240 para 2, second sentence TFEU), the Commission’s (President’s)
competences to adopt its Rules of Procedure ‘so as to ensure that both
it and its departments operate’ (Article 249 para 1 TFEU), to ‘lay down
guidelines within which the Commission is to work’®#8 and to ‘decide on
the internal organisation of the Commission’ (Article 17 para 6 lita and b
TEU), or the competence of the Management Board of the EASA to adopt
its (the Board’s) Rules of Procedure (Article 98 para 2 litj of Regulation
2018/1139).84° That the CJEU refers to the power of ‘the Bureau [of the

845 See Article 11 para 1 of the Staff Regulations of EU Officials, according to which
an official shall ‘carry out the duties assigned to him objectively, impartially and
in keeping with his duty of loyalty to the Communities’ (emphasis added); for the
case that soft law, internally, conveys ‘internal administrative instructions under the
principle of hierarchy’ see Arroyo Jiménez, Bindingness 30 f.

846 See Hofmann/Rowe/Tiirk, Administrative Law 542; see also 4.2.3.2.3. below.

847 See Streinz, Art. 13 EUV, para 28.

848 See Hofmann/Rowe/Tiirk, Administrative Law 565, according to whom this provi-
sion covers ‘a wide range of internal organizational measures’.

849 See Priebe, Entscheidungsbefugnisse 88, according to whom the competence to
adopt Rules of Procedure only allows for a regulation of issues internal to the
respective administration; see — on the contrary — the widely-drafted Article 20 of
the Commission’s Rules of Procedure, according to which ‘[tlhe Commission may,
in special cases, set up specific structures to deal with particular matters and shall
determine their responsibilities and method of operation’; for the competence of
European agencies to adopt their respective rules of procedure see Orator, Moglich-
keiten 408 f.
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General Assembly, the predecessor of the EP] [...] to organise its Secretariat
as it wishes and in the interests of the service, and [...] [to its acting] in the
full exercise of its powers in abolishing a post which it considered unneces-
sary’#0 without mentioning an express Treaty base speaks in favour of a
generally broad discretion of EU institutions, bodies, offices and agencies
as concerns their respective self-organisation.?® The Court’s judgement
in the Macevicius case points in a similar direction when it stresses the
principal ‘freedom of the Community institutions to organise their internal
work in the best interests of the service’>2 The Court in the above and
other cases remains silent on the question of legal basis.?>3 An explanation
for this would be that it applies the implied powers doctrine in these
cases (see 3.3.1. above). The Assembly’s/European Parliament’s®>* right to
self-organisation, for example, could be perceived as power implied to its
(express) right to adopt its own Rules of Procedure according to Article 25
TECSC (in the Kergall case) and Article 142 TEEC (in the Macevicius case),
respectively. This approach seems to be confirmed by the later case law of
the Court.8>

850 Case 1/55 Kergall, para 7 lit b.

851 See joined cases C-237/11 and C-238/11 France v European Parliament, para 42, with
regard to the duty of other actors to respect this discretion; see also case C-301/02P
Tralli, para 39, with regard to institutions and bodies established under primary
law, and para 42 with reference to para 34 of the judgement in case C-409/02P
Pflugradt. In the latter judgement the Court stated that the ECB is ‘a Community
body, entrusted with public interest responsibilities and authorised to lay down, by
regulation, provisions applicable to its staff’. In Tralli, the Court converted this into
the following legal deduction: {A] Community body entrusted with public interest
responsibilities is authorised to lay down, by regulation, provisions applicable to its
staff (emphasis added); see also Hummer, Interorganvereinbarungen 85.

852 Case 66/75 Macevicius, para 17.

853 Without reference to a specific competence clause, the CJEU has furthermore con-
firmed the Court of Auditors’ right to lay down ‘in a general internal decision rules
governing the exercise of the discretion which it has under the Staff Regulations’;
case 146/84 De Santis, para 11; see also case C-443/97 Spain v Commission, para 31,
with regard to the Commission; similarly, and with further references, case T-2/90
Ferreira de Freitas, para 61; case T-185/05 Italy v Commission, para 45, both with
regard to the Commission; see also Gérditz, Unionsrecht, para 57, with further
references.

854 Up until the Treaty of Maastricht, the Treaty name was Assembly’. However, start-
ing already in the 50s, the Assembly referred to itself as ‘European Parliament’, and
so have done - to an increasing extent - the other institutions, the MS etc.

855 See eg case 230/81 Luxembourg v European Parliament, para 38. In this case the
Court bases the EP’s right to determine its internal organisation on its express
Treaty competence to adopt its Rules of Procedure; confirmed in case 149/85 Wybot,
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In view of this wide discretion on the way in which self-organisation
takes place,®¢ the power to adopt (soft) internal guidelines on the interpre-
tation of applicable legal provisions or on internal procedures — which are
also forms of (internal) self-organisation - can be implied to the general
right eg of Commissioners to give instructions to the departments assigned
to them (which is laid down in the Commission’s Rules of Procedure)®’
and of superior officials to give instructions to subordinates according to
the Staff Regulations.858 The power to give binding instructions encompass-
es, arguing a maiore ad minus, also the — less intrusive — power to adopt
(general) soft law instructions,®° such as the above mentioned Antitrust
Manual of Procedures of the Commission.3¢0

In conclusion, we can say that the competence requirements for the
adoption of internal soft law are not principally different from those for
the adoption of external soft law. It appears, however, that with the right
to self-organisation EU bodies dispose of a general right to regulate their
internal organisation, a maiore ad minus also by means of soft law, and
hence finding a competence to adopt internal soft law regularly is less
demanding than searching for a competence to adopt external soft law.

para 16; see also joined cases C-237/11 and C-238/11 France v European Parliament,
para 42, in which the Court stresses ‘the Parliament’s power to determine its own
internal organisation’; see also the case law referred to by H Hofmann, Rule-Making
162 f; see Nettesheim, Art. 13 EUV, para 67, who acknowledges an unwritten power
of self-organisation where an explicit competence is lacking in primary/secondary
law.

856 Similarly: Hofmann/Rowe/Tiirk, Administrative Law 538 f; critically: ibid 543 f.

857 Article 16 para 2 of the Rules of Procedure of the Commission.

858 Article 21 para 2 of Regulation 31 (EEC), 11 (EAEC) (Staff Regulations of Officials
and the Conditions of Employment of Other Servants of the EEC and the EAEC).

859 See Hofmann/Rowe/Tiirk, Administrative Law 542.

860 The legislator appears to share this view when in Council Regulation 139/2004 (EC
Merger Regulation) it mentions the need for the Commission to ‘publish guidance’
- in my view a clear reference to soft law - only in its Recitals (namely Recitals 28 ),
without at the same time conferring an according competence.
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3.4. General competence clauses in the Treaties

3.4.1. Introduction

Recommendations and opinions are the two (potential®®!) EU soft law acts
laid down in the Treaties” catalogue of legal acts, ie Article 288 TFEU. In
this sub-chapter, general competence clauses to adopt either recommenda-
tions or opinions shall be addressed. Competences to adopt EU soft law
bearing other names than ‘recommendation’ or ‘opinion’ are dealt with
under 3.6. below. A general competence here is understood as a competence
which is not limited to concrete (specific) situations (‘special competences’),
but which applies across the board. As to be expected in a legal regime
based on the rule of law, general competences are not limitless, though, but
subject to varying restrictions. In view of this, the term ‘general competen-
ce’ is not to be understood as all-encompassing, but as ‘general competence
subject to limitations’. The ‘special competences’ to adopt recommenda-
tions or opinions are subject to sub-chapter 3.5. below.

In the following, the prima facie general competence clauses Article 288
TFEU, Article 292 TFEU, Article 127 para 4 and Article 132 para 1 (third
indent) TFEU, and various Treaty provisions empowering committees shall
be analysed, also with a view to their (potential) limits (3.4.6. below).

3.4.2. Article 288 TFEU - a general competence clause?

When talking about prima facie general competences of EU institutions,
bodies, offices or agencies to adopt soft law, we ought to have a closer look
at Article 288 TFEU which lays down the ‘legal acts of the Union’ which its
‘institutions shall adopt’. Its predecessor, Article 249 TEC, began with the
words: ‘[i]n order to carry out their task and in accordance with the provi-
sions of this Treaty’. In Article 288 TFEU this wording is replaced by: ‘[t]o
exercise the Union’s competences’. This is interpreted as a way to expressly
include the second Treaty, the TEU, and the competences provided for
therein.362 Moreover, emphasis is laid on the Union’s Verbandskompetenz,
rather than on the competences of the single institutions. This is to indicate

861 As was noted under 3.11. above, acts bearing either of these names do not necessar-
ily contain (soft) norms.

862 See Geismann, Art. 288 AEUV, para 16; Nettesheim, Art. 288 AEUV, para 3; see also
Biervert, Art. 288 AEUYV, paras 2 f.
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that all the competences of the EU shall be exercised by the institutions, a
mismatch of competences and tasks3®* being excluded. Article 288 TFEU
cannot be regarded as a competence clause, though.86 It neither provides
a legal competence of the EU as a legal person (Verbandskompetenz) nor of
any of its bodies (Organkompetenz) to adopt certain legal acts. It rather has
a (non-exhaustive®%) declaratory and systematising character and, in addi-
tion to that, fleshes out Article 296 para 1 TFEU which grants discretion
to the institutions: where they have an unspecific competence to act, they
can choose the most appropriate type of act (in accordance in particular
with the principle of proportionality).36¢ From Article 288 TFEU, a body’s
power to adopt a certain act can only be deduced in conjunction with
a (substantive) competence clause (argumentum ‘[tJo exercise the Union’s
competences’). Thereby Article 288 TFEU may also have to be teleologically
reduced, for instance in order to explain why the Court does not have a
power to adopt directives.

Article 288 TFEU in its para 1 stipulates that ‘the institutions’ of the
EU shall ‘adopt regulations, directives, decisions, recommendations and
opinions’. The institutions of the EU are taxatively enumerated in Article
13 para 1 TEU. The question is whether also here the term ‘institutions’ is
to be understood widely so as to encompass bodies, offices and agencies of
the EU, as well.8¢7 In view of the long-lasting practice to equip, mostly by
means of secondary law, other EU bodies than institutions with the power
to adopt (certain30®) acts listed in Article 288,8¢ it is to be affirmed.?”® In
conclusion, we can state that this provision lists - in a non-exhaustive way —
the acts (some or all of ) which may in principle be adopted, in accordance

863 See Articles 2f TEC (Nice); see also Nettesheim, Art. 288 AEUYV, para 3.

864 See Nettesheim, Art. 288 AEUV, para 15; Ruffert, Art. 288 AEUYV, para 6; Schroeder,
Art. 288 AEUV, para 10; Senden, Soft Law 295.

865 For further, so-called sui generis acts in EU law see de Witte, Instruments 81-83
(Nice) and 100-102 (Lisbon); Pampel, Rechtsnatur 85-90; Ruffert, Art. 288 AEUV,
paras 100 ff.

866 See Ruffert, Art. 288 AEUYV, para 15; see also case C-322/88 Grimaldi, para 13.

867 See3.2.2.above.

868 Bodies, offices and agencies cannot be entrusted with the power to adopt all of
the acts mentioned in Article 288 TFEU. Especially their (partial) empowerment to
adopt acts with a general-abstract scope (‘rule-making’) is highly contested; for this
debate see Weismann, Agencies 34 f, with further references.

869 This is acknowledged also elsewhere in primary law: eg Articles 267 litb and 277
TFEU.

870 Applying such an inclusive understanding as well: Fischer-Appelt, Agenturen 118 f;
Schroeder, Art. 288 AEUV, para 14.
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with other primary law, by the institutions, bodies, offices and agencies of
the EU, and that it cannot be qualified as a competence clause.

3.4.3. Article 292 TFEU

3.4.3.1. The power to adopt recommendations of the Council and of the
Council and the EP, respectively

The first sentence of Article 292 TFEU reads: ‘The Council shall adopt
recommendations’. This means a general competence of the Council to
adopt acts belonging to one important category of EU soft law, namely
recommendations.?”! The two subsequent sentences also regard the Coun-
cil’s competence to adopt recommendations. These are general procedural
requirements which are mentioned in Article 292 TFEU in order to clarify
that they apply also to the adoption of Council recommendations, namely
the requirements of a Commission proposal or the requirement of unanim-
ity?”? in the Council.37> These procedural rules also have a competence
impact in that they suggest - in spite of the more liberal wording - that the
Council may, according to Article 292 TFEU,8 adopt recommendations
only in the field of the Council’s responsibilities.”> The requirements for
the degree of determination of competence clauses which may be deduced
from the principle of conferred powers and the rule of law, respectively,
are comparatively low to the extent that they concern the adoption of
soft law.87¢ Affirming a competence to adopt soft law beyond the actors’
responsibilities laid down in the Treaties would run counter to the principle
of conferred powers, though.8”7 It is to be noted, as well, that Article 292

871 Against an extension of this competence to all kinds of soft law acts: Wérner,
Verhaltenssteuerungsformen 282.

872 For lack of an explicit rule, the Council decides by qualified majority (Article 16
para 3 TFEU). This applies also to recommendations. The Council’s decision-mak-
ing by simple majority, under primary law, does not seem to play a role in the
context of recommendations.

873 For examples in the Treaties see Ruffert, Art. 292 AEUV, para 3.

874 Elsewhere in the Treaties the Council may be granted a specific power to adopt
recommendations; see eg Article 319 para 1 TFEU; see also Nettesheim, Art.292
AEUYV, para 14, with further examples.

875 See also Geismann, Art. 292 AEUV, para 2 with further references.

876 See Braams, Koordinierung 194 f, with further references.

877 Too wide an understanding of the Council’s and, with a view to Article 292 TFEU
(last sentence), the Commission’s competence to adopt recommendations would
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TFEU does not as such exclude the possibility of the mentioned institutions
or other EU bodies disposing of soft law powers on other legal bases (no
exclusionary effect).378

The Council may adopt recommendations where it is competent to act in
an unspecified way (eg ‘the Council shall adopt measures [...]").8”° This is
clear from the wording of Article 292 in conjunction with Article 296 para
1 TFEU. In addition to that, the Council may - concluding a maiore ad mi-
nus - in principle adopt recommendations where it has the power to adopt
law. For Nettesheim, where the Treaties do not provide for a specific compe-
tence to do so, the Council’s power to adopt (external) recommendations
seems to be limited to cases in which the Council ought to act according
to the ordinary or a special legislative procedure.®8 This, he argues, follows
from sentences two and three of Article 292. In my view, the wording of
Article 292 does not exclude other cases®! - after all, it generally demands
compliance with procedural requirements ‘where the Treaties [so] provide’.
In practice, the author would agree, though, that it is mainly competence
clauses providing for legislative procedures which are applicable in this
context, namely special legislative procedures (for the ordinary legislative
procedure see below). In most cases in which the Council may act other
than according to a (special) legislative procedure, a recommendation ap-
pears to be inadequate.?3? One exception is Article 46 para 6 TEU, pursuant
to which ‘[t]he decisions and recommendations of the Council within the
framework of permanent structured cooperation, other than those provided
for in paragraphs 2 to 5, shall be adopted by unanimity’. Article 46 in
its other paragraphs only mentions Council decisions to be adopted in a
procedure other than a legislative procedure, but does not mention any

distort the allocation of powers to the different actors of the EU and hence would
also jeopardise the orderly application of the principle of mutual sincere coopera-
tion between the institutions, bodies, offices and agencies of the EU (see 3.4.6.
below).

878 See Dickschen, Empfehlungen 26-28.

879 Eg in Article 322 para 2 or in Article 331 para 1 TFEU. See eg the Council Rec-
ommendation on a Quality Framework for Traineeships, 2014/C 88/01, which is
expressly based on Article 292 TFEU in conjunction with Articles 153 and 166
TFEU.

880 See Nettesheim, Art. 292 AEUV, para 9.

881 See also Biervert, Art. 292 AEUV, para 2.

882 See eg Articles 155 para 2 or 207 para 4 subpara 2 TFEU, according to which the
Council shall conclude agreements, or Article 108 para 2 subpara 3 TFEU, according
to which the Council shall decide upon a concrete case.
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(specific) recommendations the Council may adopt; neither does Article
42 para 6 TEU which refers to this permanent structured cooperation.
Against this background, it can be concluded that Article 46 para 6 TEU is
to be read in conjunction with Article 292 TFEU, with the result that the
Council under Article 46 TEU may adopt recommendations whenever it is
competent to adopt decisions. This view is also compatible with Article 3
of the pertinent Protocol on permanent structured cooperation, according
to which the assessments of the European Defence Agency (EDA) ‘may
serve as a basis for Council recommendations and decisions adopted in
accordance with Article 46 [TEU]’.883

As regards the competence to act according to the ordinary legislative
procedure, on the basis of which acts are adopted jointly by the Council
and the European Parliament, we need to clarify whether the EP has a
competence to adopt recommendations in the first place. From Article
292 TFEU such a competence of the EP cannot be deduced. Following e
contrario from this provision (which also empowers the Commission and
at least refers to the powers of the ECB), it could even be argued that the
EP shall not have a general power to adopt recommendations. However,
this argument does not appear to be convincing for the following reasons.
The Court has confirmed a ‘right inherent in the Parliament to discuss
any question concerning the Communities, to adopt resolutions on such
questions and to invite the Governments to act’.8%4 It is dubitable, however,
whether the Court here was referring to concrete rule-making by means of
soft law or whether it alluded to more broadly drafted expressions of opin-
ion (the typical content of resolutions) which - for lack of determination or
for an outright lack of normativity — most of the time do not qualify as soft
law (see I1.2.1.2. above). In view of the subordinate, largely only consultative
role the EP played in EEC decision-making at the time the quoted judge-
ment was rendered (ie in 1983),8% it is more likely that the Court had in
mind the latter kind of acts. While this judgement does not seem to confirm
the EP’s power to adopt recommendations, it is to be emphasised that the
EP today, apart from the Council, is the most important legislative body
of the EU, legislation being the highest-ranking and most far-reaching nor-

883 Protocol No 10 on permanent structured cooperation established by Article 42 of
the Treaty on European Union.

884 Case 230/81 Luxembourg v European Parliament, para 39.

885 For the only gradual empowerment of the EP since the 70s see Hix/Hoyland,
Empowerment 172 f.
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mative output conferred under the regime of the EU Treaties.8¢ Excluding
the EP here would also mean impeding the Council from adopting recom-
mendations following the procedure laid down in Article 294 TFEU (the
‘ordinary legislative procedure’). On the contrary, allowing the Council to
adopt recommendations on its own regarding a question which the EP and
the Council have the power to legislate on, would constitute an unlawful
ousting of the EP and its legislative power.3%” It should also be mentioned -
as a piece of information on rule-making in practice — that in the past the
Council and the EP have adopted a number of recommendations according
to Article 294 TFEU (and its predecessors).388

On the basis of the above legal considerations, the author concludes
that also in case of the EP a competence to adopt recommendations may
be deduced a maiore ad minus from its ordinary legislative competences.
This applies where the act to be adopted is specified and, even more so,
where this is not the case.3%° In other words: Where the EP (together with
the Council) is allowed to adopt law following the ordinary legislative
procedure, it may - ceteris paribus, in particular that means: together
with the Council, on a proposal from the Commission and by meeting
the respective majority requirements®? - also adopt less, namely non-law
(more specifically: a recommendation). For the Council the applicability
of the procedural requirements is clear because it is explicitly obliged by
Article 292 TFEU, but - per analogiam®®' - also the EP has to apply the

886 The MS competence to amend this regime, ie to adopt primary law, is superior, it
is true. However, it is not conferred by the Treaties but roots in public international
law and is only specified in Article 48 TEU.

887 For the risks of the adoption of soft law ousting law-making competences in the EU
legal order see Brunessen, Effets 29.

888 See eg the Recommendation of 18 June 2009 on the establishment of a European
Quality Assurance Reference Framework for Vocational Education and Training,
2009/C 155/01.

889 Note that also then the acts available to the EP and the Council - strictly speaking
— are limited to legislative acts, namely regulations, directives and decisions (argu-
mentum ‘ordinary legislative procedure’; Article 289 paras 1f TFEU). This is why
also in these cases the argumentum a maiore ad minus needs to be applied in order
to confirm the legislators’ soft law power; sceptically with regard to this practice:
Hartel, Rechtsetzung 274.

890 See Article 11 paras 4 f of the Council’s Rules of Procedure; also in the EP’s Rules of
Procedure a specific rule for the vote on recommendations is missing.

891 Note that Article 292 TFEU is applied per analogiam only with regard to the
procedural requirements, not to create the EP’s power to adopt recommendations in
the first place.
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process underlying the ‘ordinary legislative procedure’. A draft legislative
act may not — in the course of a legislative procedure - be transformed
into a (draft) soft law act (see Article 296 para 3 TFEU). This provision
prohibits the adoption of other than legislative acts following a legislative
procedure. Arguably, it is the determination ‘legislative’ which Article 296
para 3 — for reasons of clarity — intends to prevent in the context of the
adoption of acts other than legislative acts, not the procedure as such.??
Where it is clear from the beginning (eg from the Commission adopting
its proposal) that the intended final output is a legally non-binding act, the
procedure laid down in Article 294 TFEU may be applied.

Even where it is stipulated that the European Parliament and the Council
shall adopt a specified act according to the ordinary legislative procedure
(for example a directive according to Article 50 para 1 TFEU), in principle
the EP and the Council may also adopt a recommendation on this basis.
Sometimes the Treaties make it clear, however, that no legally non-binding
acts shall be adopted on the basis of a certain competence. In Article
165 para 4 TFEU (first indent), for example, the adoption of ‘incentive
measures’ by the EP and the Council in the ordinary legislative procedure is
provided for. Its second indent allows for the Council to adopt recommen-
dations. This makes it clear that, unlike under the pre-Lisbon regime,3%* the
EP and the Council shall not adopt legally non-binding acts under Article
165 para 4 TFEU,#* but that only the Council shall adopt recommenda-
tions (which, arguing e silentio legis, shall not contain incentive measures,
though). Also where the Council is competent to adopt a specified act in
the course of a special legislative procedure, it may not adopt a soft law act
where this clearly goes against the purpose of the respective provision; see
eg Article 86 para 1 TFEU, according to which the Council, ‘by means of

892 See Gellermann, Art. 296 AEUYV, para 18, with reference to European Convention,
Report of 29 November 2002 from the Chairman of the Working Group IX on
Simplification, CONV 424/02, 6 f; see also Council, Comments on the Council’s
Rules of Procedure (2022) 100; with regard to the respective provision in the Consti-
tutional Treaty see Senden, Soft Law 481f.

893 See eg Recommendation 2006/962/EC of the European Parliament and of the
Council of 18 December 2006 on key competences for lifelong learning which is
based (‘in particular’) on Article 149 para 4 and Article 150 para 4 TEC; for the
discussion on the non-bindingness of such incentive measures prior to the Lisbon
Treaty see Niedobitek, Art. 165 AEUV, paras 59 f, with further references.

894 See reference to the CJEU’s case law in Blanke, Art. 165 AEUYV, para 100. Differently:
Rosas, Soft Law 311; see also Simm, Art. 165 AEUV, para 24, with further references.
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regulations adopted in accordance with a special legislative procedure, may
establish a European Public Prosecutor’s Office from Eurojust’.

The confirmation of a general competence of the EP to adopt recommen-
dations under the ordinary legislative procedure was mainly due to the
Council’s involvement in this procedure and the Council’s firm and express
soft law power laid down in Article 292 TFEU. As regards the legislative
powers of the EP outside the ordinary legislative procedure (which are
scarce anyway®®), for lack of a link to the Council no general power
to adopt recommendations can be deduced (indirectly) from Article 292
TFEU. This does not exclude the confirmation of an according competence
a maiore ad minus in a concrete case (see 3.3.2.1. above).

3.4.3.2. The power to adopt recommendations of the Commission and of
the ECB, respectively

In its last sentence Article 292 TFEU stipulates that the Commission shall
adopt recommendations and that the ECB shall do so ‘in the specific cases
provided for in the Treaties’. The Commission thereby is vested with a
comprehensive competence to adopt recommendations.?% This reflects the
legal situation under the TEC,%7 according to which the Commission could
‘formulate recommendations [...] on matters dealt with in this Treaty, if
it expressly so provides or if the Commission considers it necessary’.8%
Where both the Commission and the Council (or the Council together
with the EP) have the power to adopt recommendations on a certain issue,

895 See, for example, Article 223 para 2 and Article 228 para 4 TFEU which both
provide for the EP’s power to adopt regulations in the course of a special legislative
procedure.

896 Note that under Article 211 (2nd indent) TEC (Nice) the Commission was vested
with a comprehensive power not only to adopt recommendations, but also opin-
ions; note that Belgium in case C-16/16P Belgium v Commission, para 19, argued
that the Commission, in addition to ‘the procedural legal basis’ of Article 292 TFEU,
would also require a material competence for the adoption of a recommendation.
This argumentation was not taken up by the Court. For the meaning of Article 17
TEU for the Commission’s competence to adopt soft law of all sort see Georgieva,
Soft Law 226 f; see also case C-660/13 Council v Commission.

897 See Gellermann, Art. 292 AEUYV, para 5; Hofmann/Rowe/Tiirk, Administrative Law
547.

898 Article 211 (2" indent) TEC (Nice). Under the Nice regime, the Commission’s
competence did not extend into the former second and third pillar of the EU,
though; see Nettesheim, Art. 292 AEUV, para 14.
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political considerations may be determinative for either option.3*® Like
the Council, the Commission - in spite of the wording of Article 292 —
does not dispose of an all-encompassing power to adopt recommendations.
Rather, its power to adopt recommendations is limited to its (wide) field of
responsibilities?®® and furthermore may be restricted by specific Treaty pro-
visions.?®! In other words: The Commission may adopt recommendations
if and to the extent to which this is not implicitly or explicitly barred by
the Treaties, the outer limit of the Commission’s power being the EU’s
Verbandskompetenz. With regard to the quorum and the majority required
for the adoption of a Commission recommendation, the general decision-
making rules apply.”??

The ECB, on the contrary, according to Article 292 TFEU may adopt
recommendations only in the specific cases in which the Treaties provide
for this competence.”® As regards the ECB, Article 292 TFEU cannot be
considered as providing for a competence. In the given context, it merely
states a legal matter of course: that the ECB may exercise its competence
(to adopt recommendations) where the Treaties so provide. This constitutes
a reflection in particular of Article 132 para 1 (3 indent) TFEU, according
to which the ECB shall ‘[ijn order to carry out the tasks entrusted to
the [European System of Central Banks; ESCB]’ and ‘in accordance with’
the Treaties and the Statute of the ESCB and the ECB ‘make recommenda-

899 See Commission Proposal COM(2008) 179 final, 7, according to which the Com-
mission opted for proposing a Recommendation of the EP and the Council instead
of adopting a Recommendation itself for the following reasons: ‘A Commission Rec-
ommendation would be a statement of Commission views, but neither the Member
States nor the European Parliament would be involved in its formulation and it
would not generate the political commitment needed to ensure implementation at
the national level, which is crucial to successful European cooperation in this area.
Use of a Commission Recommendation would carry the risk of being seen as a
development which runs counter to subsidiarity’.

900 See Merli, Art.292 AEUV, para 15; Nettesheim, Art.292 AEUV, para 13. For an
example of a Commission soft law act which went beyond what the legislator
intended as the scope of its policy see Weigt, Rechtsetzung 49.

901 See eg Article 24 para 1 subpara 2 TEU for the (limited) role of the Commission in
the area of CFSP; see also Merli, Art. 292 AEUV, para 15.

902 See Article 250 TFEU and Articles 7f of the Commission’s Rules of Procedure,
C(2000) 3614, as amended.

903 Critically as regards the misleading wording of Article 292 TFEU: Nettesheim,
Art. 292 AEUV, para 5.
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tions’.%%* As regards the quorum and the majority required for the adoption
of an ECB recommendation, the institution’s general decision-making rules

apply_905

3.4.4. Article 127 para 4 and Article 132 para 1 (3rd indent) TFEU

The ECB’s competence to adopt opinions seems to be more encompassing
than its competence to adopt recommendations. According to Article 127
para 4, the ECB ‘may submit opinions to the appropriate Union institu-
tions, bodies, offices or agencies or to national authorities on matters in
its fields of competence’.?%¢ This is — with a different wording®®” - also
laid down in Article 282 para 5 TFEU: ‘Within the areas falling within
its responsibilities, the [ECB] [...] may give an opinion’ on ‘all proposed
Union acts, and all proposals for regulation at national level’®%® Thus,
the ECB has an extensive right to address opinions not only to other EU
bodies, but also to national authorities.”” This right is limited by the ECB’s
fields of competence, in which ‘by virtue of the high degree of expertise

904 See also the repetitive Article 34 para 1 (3" indent) of the Statute of the ESCB and of
the ECB.

905 See Article 10 of the Statute of the ESCB and of the ECB; Article 4 of the ECB’s
Rules of Procedure, ECB/2004/2, as amended.

906 See also the repetitive Article 4 litb of the Statute of the ESCB and of the ECB;
negating the soft law quality of these opinions: Knauff, Regelungsverbund 304.

907 The wording of Article 282 para 5 goes back to the draft of the Constitutional Treaty
and has not been adapted. The intended scope therefore seems to be the same as
that of Article 127 para 4 TFEU; see Griller, Art. 127 AEUV, para 64, with a further
reference.

908 For the material scope see Griller, Art.127 AEUV, paras 65-67; see case C-11/00
Commission v European Central Bank, paras 110 f, with reference to the scope of the
duties to consult the ECB (a counterpart to its right to adopt opinions) under the
predecessor provision of Article 127 para 4 TFEU, Article 105 para 4 TEC. The scope
of these consultation rights was and now (under the TFEU) is the same - ‘in its
fields of competence’ - as that of the ECB’s right to adopt opinions.

909 For the respective duty of the national authorities to consult the ECB see Article
127 para 4 (2" indent) TFEU; Council Decision 98/415/EC on the consultation
of the European Central Bank by national authorities regarding draft legislative
provisions, which was based on the predecessors of Articles 127 para 4 and 129 para
4 TFEU; see also ECB/Eurosystem, Guide to consultation of the European Central
Bank by national authorities regarding draft legislative provisions (October 2015)
<https://www.ecb.europa.eu/pub/pdf/other/consultationguide201510.en.pdf>
accessed 28 March 2023.
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that it enjoys, [it] is particularly well placed to play a useful role® in the
respective decision-making processes. This is not the case in ‘an area in
which the ECB has not been assigned any specific tasks’, even if it would
be affected by the decision to be adopted.®!! However, it may — arguably due
to the close inter-relation between monetary and economic policy’? and
hence due to the ECB’s expertise also in this field - encompass measures
falling within the realm of economic policy.””®* Asked to provide an opinion
in a field in which it does not have sufficient expertise, in light of Article 127
para 4 TFEU the ECB has to refuse to provide an opinion.

Article 132 para 1 (3'd indent) TFEU lists the competences of the ECB.%
While Article 288 TFEU lists the legal acts to be adopted by the institutions
‘[tlo exercise the Union’s competences’, Article 132 para 1 TFEU is more
specific in this respect: ‘In order to carry out the tasks entrusted to the
ESCB, the European Central Bank shall, in accordance with the provisions
of the Treaties and under the conditions laid down in the [E(S)CB-Statute]
[...] make recommendations and deliver opinions’. As regards the ECB’s
power to adopt recommendations, the meaning of Article 132 para 1 TFEU
does not go beyond that of Article 292 TFEU. As regards the ECB’s power
to adopt opinions, Article 127 para 4 TFEU is certainly the more pertinent
(general) provision.

910 Case C-11/00 Commission v European Central Bank, para 110.

911 Case C-11/00 Commission v European Central Bank, para 111; for the opinions
launched by the ECB in the preparation of the Constitutional Treaty, and the Treaty
of Lisbon respectively, see Sdinz de Vicuiia, Status 299-301.

912 For this inter-relation see eg Thiele, Akteur.

913 See case C-370/12 Pringle, para 61, according to which a facultative consultation
of the ECB is not unlawful; for the supporting role the ECB/Eurosystem has in
economic policy see in particular Article 127 para 1 TFEU.

914 It is largely affirmed that this provision actually confers competences which, in my
view, is not entirely clear. If it were a competence-conferring norm, its second case
(opinions) would still, as compared to Article 127 para 4 TFEU, be lex generalis
- argumentum ‘in accordance with the provisions of the Treaties and under the
conditions laid down in the [E(S)CB-Statute]. It would therefore be derogated by
Article 127 para 4 TFEU; for the similarity to Article 288 TFEU see Griller, Art. 132
AEUYV, para 1; for its competence-conferring character see also Hade, Art. 132 AEUV,
para 1; Wutscher, Art. 132 AEUV, paras 1f.
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3.4.5. Opinions of committees

The EU disposes of a large number of committees of various form and dif-
ferent fields of expertise.””> Their assessments feed into different decision-
making processes within the EU legal order. In the majority of procedures,
the committees” respective output is not binding,”'® but regularly has an
influence on the final decision, the degree of which is varying.®”’ Here
we shall take a look at provisions laid down in the Treaties, according to
which few of these committees dispose of an — at least prima facie — general
competence to adopt opinions.

At first we address the Political and Security Committee (PSC) which,
according to Article 38 TEU, shall ‘monitor the international situation in
the areas covered by the [Common Foreign and Security Policy; CFSP] and
contribute to the definition of policies by delivering opinions’. These opin-
ions shall be addressed to the Council at its request or at the request of the
High Representative for Foreign Affairs and Security Policy, or on the PSC’s
own initiative. The PSC shall furthermore monitor the implementation of
agreed policies (without prejudice to the powers of the High Representa-
tive). Apart from entirely non-normative PSC output this monitoring may
entail, arguably also in this specific role it may adopt soft law in the form
of opinions.”™® Also its tasks referred to in Article 38 para 2 TEU (exercising
the political control and strategic direction of crisis management operations
according to Article 43 TEU) may include the power to adopt soft law in
the form of opinions. However, the exercise of these tasks is subject to con-
cretisation by the Council.®® A true decision-making power of the PSC is

915 For a categorisation of the variety of EU committees see Harcourt, Governance 10.

916 For an exception see the status of opinions of the comitology committees in the
examination procedure; see 3.7.2.1. below.

917 See case C-11/05 Friesland Coberco, para 39; see also C-572/18P thyssenkrupp.

918 The wording ‘monitor the international situation in the areas covered by the
[CESPT of Article 38 para 1 TEU (first sentence) is wide enough to also cover
the monitoring of the implementation of agreed policies. Therefore the power to
adopt opinions extends to the latter task; for the similarity of these tasks see also
Marquardt/Gaedtke, Art. 38 EUV, para 4.

919 Article 43 para 2 TEU; see eg (meanwhile repealed) Council Decision (CFSP)
2015/778, in which the Committee was vested with different decision-making pow-
ers (Articles 6 para 1 and 9 para 5).
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subject to (in practice regularly granted)®?? authorisation by the Council.”!
This power generally — a maiore ad minus — may imply the power to adopt
soft law, in particular: to adopt recommendations.®?> Whether this can
actually be affirmed in a certain situation needs to be assessed case by case,
taking into account in particular teleological considerations. The power to
take ‘relevant decisions on the setting-up of a [committee],”?* for example,
cannot reasonably be exercised by adopting a recommendation.

Another soft law competence of a committee which may be called ‘gen-
eral’ in that it is not limited to concrete (specified) situations,”?* is laid
down in Article 134 para 2 TFEU. This provision vests the Economic
and Financial Committee (EFC) with the power to deliver opinions to
the Council or to the Commission at their respective request, or on its
own initiative. Listed as one of the Committee’s tasks®>> — pari passu with
other tasks - in Article 134 para 2 TFEU, it cannot be assumed that the
power to submit opinions on its own initiative may only be used when
exercising the other tasks, eg keeping under review the economic and
financial situation of the MS and of the EU (2"d indent leg cit); this is to
be concluded a fortiori, as the other tasks partly go together with a specific
tool (explicitly: report in the 2" and 4% indent, also in para 4 leg cit;
implicitly: draft/opinion in the 3*d indent). It can be assumed, however, that
the Committee’s competence to adopt opinions is limited, apart from the
EU’s broad Verbandskompetenz, by the EFC’s — admittedly wide - scope
of responsibilities which is hinted at in Article 134 para 1 TFEU.%2¢ In this
provision the Committee’s raison détre is formulated as the promotion of

920 See Marquardt/Gaedtke, Art.38 EUV, para 7; see also H-] Cremer, Art.38 EUV,
para 6; references by Terhechte, Art. 38 EUV, para 4.

921 Article 38 para 3 TEU.

922 For the resemblance between recommendations and secondary law see 3.1.1. above.

923 See Article 9 para 5 of (meanwhile repealed) Council Decision (CFSP) 2015/778.

924 In specified situations soft law powers of the EFC are laid down in Article 126 para
4 TFEU (opinion) and in Articles 143 para 1 and 144 para 3 TFEU (right to be
consulted, which equals a right to render an opinion upon request).

925 Whether the adoption of soft law is named ‘task’ or ‘competence’/’power’ depends
on the perspective (which may also be influenced by the wording of the relevant
provision; see Article 134 para 2, 1* indent, TFEU). The task to adopt a soft law act
certainly always also entails the respective competence. On the other hand: Whether
a competence to adopt a soft law act ought to be used in a certain situation is to be
examined with a view to the respective actor’s tasks.

926 See Palm, Art. 134 AEUV, para 15; similarly, with reference to the Statute of the EFC,
Wautscher, Art. 134 AEUV, para 8.
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the ‘coordination of the policies of Member States to the full extent needed
for the functioning of the internal market’ (within which field it shall focus
on economic and financial issues®?”). Where the EFC launches an opinion
in order to contribute to the preparation of the work of the Council or
in exercising other advisory and preparatory tasks assigned to it by the
Council in accordance with Article 134 para 2 (3" indent in conjunction
with 15t indent), it is furthermore limited (‘without prejudice to’) by the
tasks of the Committee of Permanent Representatives (COREPER) and of
the Council’s General Secretariat according to Article 240 TFEU.

Article 150 TFEU lays down that the Council shall establish an Employ-
ment Committee with advisory status ‘to promote coordination between
Member States on employment and labour market policies’. One of the
tasks of the Employment Committee is to formulate opinions at the request
of the Council or the Commission, or on its own initiative.”® This gen-
eral competence is, similar to the case of the EFC, limited by the EU’s
Verbandskompetenz, the Employment Committee’s (wide) scope of respon-
sibilities - the promotion of the coordination on employment and labour
market policies between MS - and both the COREPER’s and the tasks of
the Council’s General Secretariat according to Article 240 TFEU.%?

The legal situation is similar in case of the Social Protection Committee
(SPC). According to Article 160 TFEU, it has ‘advisory status’ and shall
‘promote cooperation on social protection policies between Member States
and with the Commission’ - again a relatively wide scope which can work
only as a blurry (material) limit to the SPC’s soft law power. It may formu-
late opinions at the request of the Council or the Commission, or on its
own initiative. The SPC may also ‘undertake other work within its fields of

927 The Council Decision 2012/245/EU on a revision of the Statutes of the Economic
and Financial Committee specifies the Committee’s powers with the exemplary list
(‘may, inter alia’) enshrined in Article 2 of the Statutes annexed to the Decision.
According to Article 3 of the Statutes, the Committee shall be guided by the ‘general
interests of the Union’. This can be interpreted as suggesting that the Committee
shall not adopt opinions beyond its expertise, as this would not be in the interest of
the EU.

928 Article 150 (2" indent) TFEU. That also the second task mentioned in the 2"
indent, namely the contribution to the preparation of the Council proceedings
referred to in Article 148, implies the power to adopt an opinion is underpinned by
Article 148 para 4: ‘having received the views of the Employment Committee’; see
Simon, Art. 150 AEUYV, para 6.

929 See Simon, Art. 150 AEUV, para 5.
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competence’.”? The EU’s Verbandskompetenz, the tasks of the COREPER
and of the Council’s General Secretariat again form further limits to this
power.

The Economic and Social Committee (ESC) and the Committee of the
Regions (CoR) are dealt with in the TFEU under the heading “The Union’s
advisory bodies’. Among the EU’s committees the ESC and the CoR have a
distinguished position.®* Also their high (maximum) number of members
- 350 each®? - contributes to an enhanced legitimacy of their output.
The ESC shall be consulted by the EP, the Council or the Commission
where the Treaties so provide (obligatory consultation)®* and otherwise
where they consider it appropriate (facultative consultation). An obligatory
consultation shall not be replaced by a merely facultative consultation.”*
Conversely, the ESC may address an opinion (together with a record of the
proceedings®®®) to these institutions on its own initiative where it considers
this appropriate.”*¢ The EP, the Council or the Commission may set a time
limit of not less than one month within which the ESC shall render its
opinion (both in case of an obligatory or a facultative consultation®?), oth-
erwise the institutions may proceed in the respective decision-making proc-
ess. These rules apply, mutatis mutandis, also to the CoR.%*8 With regard
to the facultative consultation of the CoR which shall take place, as in the
case of the ESC, whenever the named institutions consider it appropriate,
the Treaty emphasises the cases concerning cross-border cooperation.’®
Another peculiarity of the CoR is that it is to be informed by the named

930 In this ‘other work’ the SPC may not go beyond its consultative role; see Benecke,
Art. 160 AEUYV, para 2.

931 See Blanke, Art. 300 AEUV, para 5.

932 This maximum currently is exploited neither by the ESC nor by the CoR; see
<http://www.eesc.europa.eu/?i=portal.en.about-the-committee> and <https://cor.e
uropa.eu/en/about/

Pages/default.aspx>, both accessed 28 March 2023.

933 For the Treaty Articles providing for such an obligatory consultation see Jaeckel,
Art. 304 AEUYV, para 9.

934 See, with regard to the EP’s right to be consulted, case C-316/91 European Parlia-
ment v Council, paras 16 f, with references to further case law.

935 This includes in particular information on the turnout of the vote; Brinker, Art. 304
AEUYV, para 12, with references to the ESC’s Rules of Procedure.

936 Article 304 paras 1 and 3 TFEU.

937 See Jaeckel, Art. 304 AEUYV, para 22.

938 Article 307 TFEU; for a list of the Treaty Articles providing for an obligatory
consultation see Blanke, Art. 307 AEUV, para 4.

939 Article 307 para 1 TFEU.
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institutions when they have requested an opinion from the ESC.?4® Where
the CoR then ‘considers that specific regional interests are involved’, it may
render an opinion on this issue, as well (accessory consultation).®* While
this information may be important for the CoR, the collateral ‘entitlement’
is redundant (and hence only declaratory), as the CoR according to Article
307 para 4 TFEU is granted a comprehensive right to address sua sponte an
opinion to the EP, the Council and the Commission.

The ESC and the CoR have a general right to render opinions to the
EP, the Council and the Commission. Apart from the Verbandskompetenz,
there are no explicit legal limits to the material scope of the opinions, as
the scope of the committees’ tasks is not specified. It can be concluded
from their respective names and composition, and from the case law of the
CJEU,*#2 however, that they shall focus on economic and social questions
and, respectively, on questions regarding the EU’s regions. Leaving ques-
tions of legal competence apart, the following statement may be appropri-
ate: Where the committees move within their respective field of expertise,
their opinions arguably reach high levels of factual authority — which is
essential for bodies limited to render legally non-binding measures.

3.4.6. Limits to a ‘general’ competence to adopt soft law

Having examined the (general) competence clauses for the adoption of rec-
ommendations and opinions, and having addressed some of the potential
restrictions to the scope of these competence clauses, the question arises
whether more generally the soft law power of an EU body may conflict with
the competence of another EU body to regulate in the same policy field.
The assumption that also a soft law act may interfere with other bodies’
competences cannot be countered by referring to the fact that soft law
acts are — qua being legally non-binding - ousted by legal acts anyway.
This would mean a strong underrating of the factual steering effects of soft

940 That there is no such duty to inform in case of the ESC issuing an opinion on
its own initiative is clear from the wording (argumentum ‘is consulted’); see also
Blanke, Art. 307 AEUV, para 8.

941 Article 307 para 3 TFEU; critically: Blanke, Art.307 AEUYV, para 8; Honle, Art. 307
AEUYV, paras 10-13.

942 With regard to the ESC see joined cases C-281, 283-285, 287/85 Germany v Com-
mission, para 38: The ESC ‘is to advise the Council and Commission on the solu-
tions to be adopted with regard to practical problems of an economic and social
nature and to deliver opinions based on its specific competence and knowledge’.
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law - rules do not merely steer human behaviour, ‘[r]ules [also] influence
norms, rules facilitate coordination, and rules create differentiation and
status orders* — and of the challenges to legal certainty such a normative
conflict may entail. It would furthermore relativise the purpose of the EU’s
competence regime. What is more: Soft law may not only interfere with
other bodies” hard law power, but also with their respective power to adopt
soft law. Which competence prevails in a certain case is to be examined
by applying legal methodology (eg the principle lex specialis derogat legi
generali).>** A conflict may also be dissolved by considering the actual tasks
of the bodies at issue. Where - in the context of soft law - a cleavage
between competences and tasks exists, more generally the following can be
said: Where an EU body is competent to adopt soft law acts (eg opinions)
in general, but - in a specific case — does not have the task (responsibility)
to interfere, it shall not make use of its competence.®*® In this context, it is
said that the actor can do more than it shall. 46

An example for an interference with another EU body’s competence
can be found in State aid law in which the Commission has adopted a
number of guidelines,’® notices, codes, etc.**8 Under Article 109 TFEU, the
Council may, on a proposal from the Commission and after consulting the
EP, make ‘any appropriate regulations for the application of Articles 107
and 10894 This regulatory competence of two institutions in one policy
field - ‘concurrent powers” — holds the problem of parallel rule-making.>>
While the Court did not consider this a problem in terms of the principle
of ‘institutional equilibrium’,**! arguably also because in this case there was

943 Ahrne/Brunsson, Soft Regulation 187.

944 See Senden, Soft Law 481, arguing that a specific legal basis for the adoption of a
Council recommendation prevents the Commission from making use of its general
competence to adopt recommendations according to Article 211 para 2 TEC.

945 See Ruffert, Zustdndigkeitsgrenzen 161 ff, with regard to the international level.

946 On this phenomenon in public law more generally see Brandt, Umweltaufkldrung
88-90.

947 For Commission guidelines in general see Hofmann/Rowe/Tiirk, Administrative
Law 548-551.

948 For these and further designations see H Hofmann, Rule-Making 158.

949 For how the Council made use of its competence see Koenig/Paul, Art.109 AEUV,
paras 4 f; for the political difficulties of Council State aid legislation up until 2000
see Cini, Soft Law 8: [T]he absence of state aid legislation led [...] to the construc-
tion of a body of informal Commission rules which served as a substitute for “hard”
legislation’; see also Cini, Soft law approach 200 f; Stefan, Soft Law 48 and 53 f.

950 See Senden, Balance 91f.

951 See joined cases T-132/96 and T-143/96 Sachsen/Volkswagen, para 241.
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no relevant (countervailing) Council act,> it was made clear, by AG Wahl,
that these soft law acts cannot be considered ‘binding - not even de facto
- on pain of eluding the legislative procedure set out in the FEU Treaty’.
Were the Commission’s measures binding, he adds with reference to the
Court’s case law,*>3 they ‘would be null and void’.%>

The duty of each EU body to consider the competences of its peers roots
in the principle of mutual sincere cooperation, as laid down in Article
13 para 2 TEU. Accordingly, an EU body when acting ‘in turn must have
regard to the power’ of other EU bodies.”> This applies irrespective of
whether the action is legally binding or not.

Such duty of mutual sincere cooperation may be concretised by sec-
ondary law: Where the ESMA, to take an example, deems a competent
supervisory authority in a MS to have breached pertinent Union law, it
may address a recommendation to the respective authority, thereby ‘set-
ting out the action necessary to comply with Union law’.%¢ Where the
authority addressed has not complied with Union law as laid down in
the recommendation within one month from its receipt, the Commission
‘may, after having been informed by the [ESMA] or on its own initiative,
issue a formal opinion requiring the competent authority to take the action
necessary to comply with Union law’.%” According to Regulation 1095/2010
this procedure may be further extended, but this is of no relevance in the
given context. What is relevant is that here the principle of mutual sincere
cooperation arguably restricts the Commission’s power to adopt soft law. In
that sense, the Commission should abstain from adopting a reasoned opin-
ion according to Article 258 TFEU to the MS of the respective competent
supervisory authority, once the ESMA has addressed a recommendation to
the national authority according to the above procedure. Rather, it should

952 On the very limited use the Council makes of its competence according to Article
109 TFEU see von Wallenberg/Schiitte, Art. 109 AEUV, paras 1f.

953 See eg case C-57/95 France v Commission.

954 Opinion of AG Wahl in case C-526/14 Kotnik, paras 36-38. A legal act invalidated
(by the Court) that way loses its legal quality, ie it ceases to legally exist, and
therefore — on a normative level - ranks lower than soft law.

955 See case 230/81 Luxembourg v European Parliament, para 38; case C-65/93 Euro-
pean Parliament v Council, para 27; case C-94/00 Roquette Freéres, para 31; case
C-73/14 Council v Commission, para 61, with further references; for the connection
between inter-institutional loyalty and the EU’s institutional balance see Klamert,
Loyalty 28.

956 Article 17 para 3 subpara 1 of Regulation 1095/2010.

957 Article 17 para 4 subpara 1 of Regulation 1095/2010.
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follow the procedure initiated by the ESMA and adopt, where necessary,
a formal opinion according to Article 17 para 4 subpara 1 of Regulation
1095/2010. The Commission, beyond doubt, is competent to adopt a rea-
soned opinion based on Article 258 TFEU, but it would have to initiate a
new procedure aiming at ensuring MS’ compliance with EU law and would
thereby diminish the thrust of the ESMA’s action - and it would do so
without a compelling, or only a sensible reason. After all, both procedures
have essentially the same aim - MS’ compliance with EU law - and the
Commission has a role to play also in the Article 17-procedure. Therefore,
the principle of mutual sincere cooperation suggests that the Commission
should follow the path of Article 17 already trodden by the ESMA instead of
initiating a separate procedure aiming at the same result.>8

A further limit to the adoption of soft law is that an according compe-
tence (eg established a maiore ad minus) may not be used in order to
circumvent the adoption of legal norms provided for in a competence
clause® or where this would constitute an explicit disregard of the tasks of
the actors involved. A circumvention would be at issue where a recommen-
dation, regulating only the basics, leaving (important) details for the MS to
be decided (a ‘soft directive’, as it were), is adopted instead of the required

958 Note that only Article 17 para 6 of Regulation 1095/2010 - according to which the
ESMA may, its own and the Commission’s subsequent soft law measures being
unsuccessful, address a binding decision directly to a financial market participant
- is explicitly [w]ithout prejudice to the powers of the Commission under Article
258 TFEU’, so as to dispel the impression that the ESMA’s competence ousts the
Commission’s role as guardian of the Treaties in this respect. With regard to the
preceding steps of the procedure this question is — according to the letter of the
law — left open. It could be argued that since Article 258 TFEU constitutes primary
law, it is clear that the competences of the Commission laid down in this provision
cannot be reduced by an act of secondary law, here: the ESMA-Regulation. But if
the relevant provisions of Regulation 1095/2010 are understood as a concretisation
of what the principle of sincere cooperation demands anyway, the conflicting rules
would have equal rank. Storr suggests that if the national authority has failed to
comply with the Commission’s formal opinion, apart from the ESMA decision
directly addressed to the financial market participant, the Commission may initiate
a Treaty infringement procedure; Storr, Agenturen 81f.

959 See Senden, Soft Law 327 f, with regard to “obligating” legal bases” which oblige the
legislator to actually legislate; see, with regard to Commission recommendations,
Andone/Greco, Burden 92; from the European Parliament’s perspective: Europe-
an Parliament (Committee on Legal Affairs), Working Document on institutional
and legal implications of the use of ‘soft law’ instruments (14 February 2007), PE
384.581v02-00, 6; with regard to public international law see Bodansky, Character
145.
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decision (eg in case of Article 155 para 2 TFEU).%%? Thereby the prohibition
to adopt a directive (argumentum ‘decision’) would be circumvented by a
recommendation (in this case functioning like a directive).®! While the
power to adopt a recommendation on the basis of Article 155 TFEU may
in principle be deduced a maiore ad minus, the directive-like shape of the
recommendation®®? suggests a circumvention of one of the objectives of
Article 155 TFEU, namely a definitive implementation of the agreements
concluded between management and labour according to Article 155 para 1
TFEU.9%3

Where the legislator is required to act in a legally binding way and it
is clear that a legally non-binding act would not serve the purpose of the
respective norm, the adoption of a soft law act would be in disregard of
the respective tasks. Article 24 TFEU may serve as an example. According
to this provision, the Council and the European Parliament shall adopt
regulations in accordance with the ordinary legislative procedure to lay
down the procedures and conditions required for a citizens’ initiative.?%* A
soft law act instead of a regulation would definitely not serve the purpose of
Article 24 TFEU; it would run counter to the aim of legal certainty which is
imperative especially in this case. It could be argued that here the legislator
lacks a soft law competence in the first place, because - for the reasons just
mentioned - the argumentum a maiore ad minus is not valid.

More generally, the excessive adoption of recommendations by the EP
and the Council on a proposal from the Commission in the course of the

960 See Senden, Soft Law 489. For a circumvention disclosed by the Court see joined
cases 8-11/66 Cimenteries, 92; see also Alberti, Evolution 647, with regard to the
ECB’s powers; critically with regard to ‘legislative or administrative activism’ by
means of soft law: Christianos, Effectiveness 329; for the unlawfulness of ‘evading
a procedure specifically prescribed by the Treaty’ (‘misuse of power’ in Article 263
para 2 TFEU) see case C-180/96 United Kingdom v Commission, para 64, with a
further reference.

961 See case T-258/06 Germany v Commission, para 28; case C-687/15 Commission v
Council, paras 40-44, with further references; see also more generally Opinion of
AG Bobek in case C-16/16P Belgium v Commission, para 93: “What is perhaps the
greatest strength of recommendations may also then be the greatest danger. They
could be used as more than just tools for advancing policies that are politically
(lack of consensus) or legally (no specific powers to that effect) gridlocked. They
could also potentially be used as a tool to circumvent the same legislative processes’;
critically as well: Arnull, Recommendatio