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Introduction

One of the methods of scientific research,

particularly when it is concerned with the forms of life,

is the comparison between similar phenomena;

firstly in order to discover their essential characteristics;
secondly in order to place them in the historical perspective
which will throw light on their true nature

and the seeds of development they bear within them.

Max Huber, On the Place of the Law of Nations
in the History of Mankind, 1958

For States with territorial ambitions, military occupation is still a tool
of choice. Traditional occupation law allows the occupant to use the re-
sources of an occupied territory and to transform its economy, so as to
make it dependent upon the occupying State. The similarities between
military occupation and historic colonialism are apparent. Notably, mil-
itary occupation per se is not illegal. It is only illegal to start the war that
precedes the occupation. But even if the occupant started the war, his
economic rights under occupation law apply regardless. This is due to
the distinction of 7us ad bellum and 1us in bello — meaning that, no mat-
ter who started, the same rights apply to each party. The prohibition of
the use of force in the Charter of the United Nations is thus powerless
against traditional occupation law and the economic benefits it grants to
the occupant.

While historic colonialism has been largely defeated under the Char-
ter, military occupation has not received the same treatment. With the
help of Chapter XI, historic colonies may have been freed, but foreign
domination persists elsewhere. Notably, Chapter XI does not speak of
‘colonialism? It is not a historic relic, but a timeless provision. Chapter
XI simply refers to territories that do not govern themselves. An occu-
pied territory is governed by the occupant and not by itself, and therefore
should fall under Chapter XI. Yet, so far, the application of Chapter XI to
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Introduction

military occupations has not been thoroughly explored. The time is ripe
to take a fresh look at Chapter XI and how it can counter the economic
incentive to occupy that still comes with traditional occupation law.

A contemporary interpretation of Chapter XI will reveal that it sub-
jects an occupant to extensive economic obligations. Chapter XI pre-
scribes that all interests belong to the inhabitants and not to the foreign
power. Under Chapter XI, an occupant does not dispose of the land and
its proceeds and cannot transform the economy at will. He also must not
make a foreign territory dependent upon him by isolating it from the
world economy. These obligations render it economically unattractive
to stay in foreign territory by force.

Military occupation is a state of war not of peace, and it suspends the
equality of an occupied territory. But peace and equality are the main
goals of the United Nations as stated in the Charter. Therefore, the Char-
ter must offer an alternative to traditional occupation law and its incen-
tive to occupy. This alternative is found in Chapter XI. Chapter XI is the
neglected link in the Charter towards the goal of peace and equality.

This book operates in two parts. It compares the rules of traditional
occupation law (Part I) with the rules of Chapter XI (Part II). Both parts
show how each legal regime applies and how other rules of international
law interplay. Part I illustrates the dire economic situation of an occu-
pied territory subjected to traditional occupation law. The territory and
its inhabitants largely find themselves at the mercy of the occupant. In
stark contrast, Part II shows how the economic situation of an occupied
territory would improve legally, if Chapter XI were applied. Finally, the
Synopsis recalls that Chapter XI presents a paradigm shift for the law of
military occupation while leaving the right to self-defense intact.
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The status of military occupation applies as a matter of fact and does not
depend upon the consent of the occupant to be bound by occupation
law.! The definition of military occupation is contained in Section III,
Article 42 of the Regulations Respecting the Laws and Customs of War

1 Eyal Benvenisti, ‘Occupation, Belligerent’ in Frauke Lachenmann and Rudiger
Wolfrum (eds), The Law of Armed Conflict and the Use of Force: The Max Planck
Encyclopedia of Public International Law (1st edn, Oxford University Press 2017)

paras 9-10.
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1 The Scope of Application of the Status of Military Occupation

on Land (The Hague Regulations).* This definition is part of customary
international law.?

Hague Regulations

Section III. Military Authority over the Territory of the Hos-
tile State

Article 42

(1) Territory is considered occupied when it is actually placed un-
der the authority of the hostile army.

(2) The occupation extends only to the territory where such au-
thority has been established and can be exercised.

1.2 ‘“Territory of the Hostile State’
1.2.1 The Scope of the Term ‘Hostile State’

There are many ways for a territory to qualify under the term ‘hostile
State’ Arguably it even suffices that a territory is foreign to the occupying
force.

The definition of occupation as contained in Article 42, Hague Regu-
lations being part of customary international law, the term ‘territory of
the hostile State’ encompasses not only signatory States, but all States.*
Therefore, the territory of any State, even if it is disputed, can come un-
der military occupation.” From the point of view of international law,
there are many ways for an entity to be regarded as a State. Membership
in the United Nations (The UN) is probably the least disputed proof of

2 Hague Convention (IV) Respecting the Laws and Customs of War on Land and
Its Annex: Regulations Concerning the Laws and Customs of War on Land (The
Hague, 18 October 1907) (entered into force 26 January 1910), (authentic text:
French).

3 1ICJ, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v

Uganda) (Judgement) (2005) para 172; Benvenisti, ‘Occupation, Belligerent’ (n 1)

para 4.

n 3.

Benvenisti, ‘Occupation, Belligerent’ (n 1) para 10.

(RN
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1.2 “Territory of the Hostile State’

the existence of an entity as a State.® This is implicit in the nearly univer-
sal coverage of the surface of the Earth by UN Member States.” That UN
membership should qualify an entity as a State even from an outside per-
spective, may also be due to the high legal plane on which the Charter
of the United Nations® (The UN Charter) stands.’ But the United Na-
tions does not claim to be the only system of States.’® The UN Charter
explicitly recognizes the existence of further States that are not members
of the UN. Article (2(6)) speaks of ‘states which are not Members of the
United Nations’ and Article 2(4) contrasts UN Members with ‘any State’
The question thus arises, when an entity qualifies as a State.

6

10

See Hans Kelsen, The Law of the United Nations: A Critical Analysis of Its Funda-
mental Problems: with Supplement (Library of World Affairs no 11, FA Praeger
1951) 79.

This fact has lead many to assume universality on behalf of the UN (See Georges
Abi-Saab, “Whither the International Community?’ (1968) 9(2) European Jour-
nal of International Law 248, 261; Georg Schwarzenberger, ‘The Problem of In-
ternational Constitutional Law in International Judicial Perspective’ in Jost Del-
briick, Ipsen Knut, and Dietrich Rauschning (eds), Recht im Dienst des Friedens:
Festschrift fiir Eberbard Menzel zum 65. Geburtstag am 21. Januar 1976 (Duncker &
Humblot 1975) 242; Christian Tomuschat, ‘International Law’ in Christian To-
muschat (ed), The United Nations at Age Fifty: A Legal Perspective (Kluwer Law In-
ternational 1995) 285; Georg Ress, ‘The Interpretation of the Charter’ in Bruno
Simma (ed), The Charter of the United Nations: A Commentary (2nd edn, C H Beck
2002) vol I para 34; Masahiro Igarashi, Associated Statehood in International Law
(Kluwer Law International 2002) 300).

Naturally, the way international law itself came about and how it divided the
world into its subjects is not free from criticism (see Antony Anghie, ‘Finding the
Peripheries: Sovereignty and Colonialism in Nineteenth-Century International
Law’ (1999) 40(1) Harvard International Law Journal 1, 20ff. See also Onuma
Yasuaki, A Transcivilizational Perspective on International Law (Martinus Nijhoft
2010) 270ff).

Charter of the United Nations (San Francisco, 26 June 1945) (entered into force
24 October 1945).

This is implicitly supported by the idea of the Charter as a world constitution
(See Jean-Pierre Cot, ‘United Nations Charter’ in Rudiger Wolfrum (ed), The
Max Planck Encyclopedia of Public International Law (2nd edn, Oxford University
Press 2013) para 66, for a summary of prominent references to this idea. See also
Ress (n 7) paras 1-2).

See Ram P Anand, ‘New States and International Law’ in Ridiger Wolfrum
(ed), The Max Planck Encyclopedia of Public International Law (2nd edn, Oxford
University Press 2013) para 1.
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1 The Scope of Application of the Status of Military Occupation

One way for an entity to be considered a State in international law is
through recognition by other States.!" If it is assumed that recognition
of an entity as a State is not restricted by preconditions, such recogni-
tion is constitutive of the existence of a State from the perspective of the
recognizing State.'> By way of recognition, States thus create each other
— including on occupied territory."”* However, when a UN Member or
any other State recognizes another entity as a State, this entity becomes
a State only from the perspective of the recognizing State and not from
the perspective of all UN Members or even all States.™ In practice, enti-
ties regularly receive multiple recognitions as States before they become
UN Members.'* A State can recognize an entity as a State by explicit uni-
lateral declaration, or implicitly by establishing a bilateral relationship
on an equal footing.'® Since the UN recognizes the existence of States
outside its membership circle, there should be a threshold amount of

11 Hersch Lauterpacht, Recognition in International Law (Cambridge University
Press 1947) 74.

12 Dionisio Anzilotti, Lebrbuch des Vilkerrechts: Band 1: Einfiibrung — Allgemeine
Lehren (Walter de Gruyter & Co 1929) 119-25. See also James Crawford, ‘State’ in
Ridiger Wolfrum (ed), The Max Planck Encyclopedia of Public International Law
(2nd edn, Oxford University Press 2013) para 44.

13 Hans Kelsen, Principles of International Law (Rinehart & Company Inc 1952) 77.
Meanwhile, the occupant himself does not legally acquire a territory through
recognitions, if such acquisition has been the result of an illegal use of force
(Martin Dawidowicz, ‘The Obligation of Non-Recognition of an Unlawful Sit-
uation’ in James Crawford and others (eds), The Law of International Responsibil-
ity (Oxford Commentaries on International Law, Oxford University Press 2010)
678-79. See however Rudolf L Bindschedler, ‘Die Anerkennung im Volkerrecht’
(1961-1962) 9 Archiv des Volkerrechts 377, 388).

14 See lan Brownlie, Principles of Public International Law (7th edn, Oxford Univer-
sity Press 2008) 88-89, who however rejects as a matter of principle that States
should establish the competence of other States. It should be recalled however
that this is how States created each other under modern international law in
the first place (See Anghie, ‘Finding the Peripheries: Sovereignty and Colonial-
ism in Nineteenth-Century International Law’ (n 7) 40ff, 60, for a critique of
recognition in the context of historic colonialism).

15 See eg James Crawford, The Creation of States in International Law (2nd edn, Ox-
ford University Press 2006) 393.

16 See Jochen A Frowein, ‘Recognition’ in Ridiger Wolfrum (ed), The Max Planck
Encyclopedia of Public International Law (2nd edn, Oxford University Press 2013)
paras 9, 17.
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1.2 “Territory of the Hostile State’

recognitions above which a State comes into existence with binding ef-
fect also upon those States that have not recognized it."”

The more established way for an entity to be considered a State in in-
ternational law today is by fulfilling constitutive factual criteria of state-
hood.!® The exact content of these factual criteria is disputed.’” It has
been argued that once an entity fulfils the relevant factual criteria, its ex-
istence as a State is binding upon all other States.” If States do indeed
come into existence in this organic way, a recognition by other States is
merely of declaratory nature.”! An entity that has once fulfilled the cri-
teria and thus became a State does not lose its statehood if it no longer
meets one or more of the criteria due to military occupation.”? A State
may also come into existence in this organic way, while occupied.”

Arguably it is not even necessary that an entity be a proper State for
it to fall under the definition ‘territory of the hostile State] but only that
its territory is foreign to the occupying force.** This also finds some sup-
port in the wording of the Hague Regulations. Granted, the title of their

17 That threshold should therefore be below the two thirds majority of UN Mem-

ber States required for accession to the UN itself by Article 18(2) of the Charter.
See also Frowein, ‘Recognition’ (n 16) para 10, who requires ‘all or practically
all States’
See however James Crawford, ‘The Creation of the State of Palestine: Too Much
Too Soon?” (1990) 1(1) European Journal of International Law 307, 309, who
stated in 1990 that ‘There is no rule that majority recognition is binding on
third states in international law’).

18 Crawford, ‘State’ (n 12) para 44.

19 See Crawford, ‘State’ (n 12) para 12ff.

20 See Lauterpacht (n 11) 63-66; Brownlie (n 14) 90.

21 William Edward Hall, Treatise on International Law (Pearce Higgins ed, 8th edn,
Oxford, The Clarendon Press 1947) 103; Lauterpacht (n 11) 75.

22 Hollin K Dickerson, ‘Some Legal Problems with Trusteeship’ (1995) 28(2) Pro-
ceedings of the ASIL Annual Meeting 302, 336; Raoul Jacobs, Mandat und Treu-
hand 1m Volkerrecht (Universititsverlag Gottingen 2004) 236; Andreas Zimmer-
mann, ‘Continuity of States’ in Ridiger Wolfrum (ed), The Max Planck Encyclo-
pedia of Public International Law (2nd edn, Oxford University Press 2013) 10-11.
See however Kelsen, Principles of International Law (n 13) 75-76.

23 See John Quigley, ‘The Israel-PLO Interim Agreements: Are They Treaties?
(1997) 30(3) Cornell International Law Journal 717, 724-29.
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