3 The international law framework for resettlement

3.1 The relevant buman rights and refugee law framework

As a first step to assess the interrelation between refugee resettlement
and international law, it is necessary to identify the respective normative
framework. States enjoy discretion when deciding whether to engage in
resettlement.**? However, when actually conducting resettlement, states
must operate within the framework of their international obligations.*1

Human rights create entitlements for individuals vis  vis states. Those
entitlements are internationally guaranteed and acknowledged by states as
fundamental. They are deemed to be necessary to safeguard human dignity
and the development of the person. The acknowledgement of these funda-
mental entitlements has materialized in a broad framework of universal
and regional human rights instruments.*!!

The following considerations are limited to legal issues that are relevant
to the resettlement process (see Chapter 5). The analysis comprises major
universal human rights instruments, namely the Universal Declaration of
Human Rights (UDHR)#12, the International Covenant on Economic, So-
cial and Cultural Rights (ICESCR)*'3, the International Covenant on Civil
and Political Rights (ICCPR)#!4, and the International Convention Against
Torture (CAT)#. Other pertinent treaties include the United Nations

409 See Catharina Ziebritzki in Marie-Claire Foblets and Luc Leboeuf (eds), Human-
ttarian Admission to Europe, 290.

410 See Marjoleine Zieck in Vincent Chetail and Céline Bauloz (eds), Research
Handbook on International Law and Migration, 577 .

411 See Walter Kalin and Jorg Kinzli, The Law of International Human Rights Protec-
tion (Oxford University Press 2nd ed 2019) 28f.

412 See Universal Declaration of Human Rights (adopted 10 December 1948) UN-
GA Res 217 A(III).

413 See International Covenant on Economic, Social and Cultural Rights (adopted
16 December 1966, entered into force 3 January 1976) 993 UNTS 3.

414 See International Covenant on Civil and Political Rights (adopted 16 December
1966, entered into force 23 March 1976) 999 UNTS 171.

415 See International Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (adopted 10 December 1984) 1465 UNTS
85.
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Convention on the Rights of the Child (CRC)#¢, the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW )47,
as well as the United Nations Convention on the Rights of Persons with
Disabilities (UNCRPD)#!8. Discrimination on the basis of race is specifical-
ly addressed by the International Convention on the Elimination of All
Forms of Racial Discrimination (CERD)#*. The analysis also deals with
the Convention for the Protection of Human Rights and Fundamental
Freedoms (European Convention on Human Rights, ECHR )42,

Refugees as human beings enjoy protection under the aforementioned
human rights instruments. The evolution of general human rights treaties,
however, has not rendered refugee-specific rights redundant. The most im-
portant international law source for refugee-specific rights is the Refugee
Convention and its Protocol. In a nutshell, there is no right to resettle-
ment, but there are rights within resettlement that deserve consideration.

3.2 Extraterritorial application

The obligations of states under international and European human rights
and international refugee law when engaging in resettlement depend on
the applicability of the respective international instruments. Given that
resettlement entails the extraterritorial action of receiving countries in the
countries of (first) refuge or in the case of IDPs, the respective home
countries, the subsequent analysis of the receiving countries' obligations
focuses on the extraterritorial application of human rights, namely the pre-

416 See United Nations Convention on the Rights of the Child (adopted 20 Novem-
ber 1989, entered into force 2 September 1990) 1577 UNTS 3.

417 See Convention on the Elimination of All Forms of Discrimination Against
Women (adopted 18 December 1981, entered in to force 3 September 1981)
1249 UNTS 13.

418 See United Nations Convention on the Rights of Persons with Disabilities
(adopted 13 December 2006, entered into force 3 May 2008) 2515 UNTS 3.

419 See International Convention on the Elimination of All Forms of Racial Dis-
crimination (adopted 21 December 1965, entered into force 4 January 1969)
660 UNTS 195; for instance in Austria, this Convention has the status of Consti-
tutional law [Bundesverfassungsgesetz vom 3. Juli 1973 zur Durchfithrung des
Internationalen Ubereinkommens tber die Beseitigung aller Formen rassischer
Diskriminierung, BGBI 390/1973].

420 See Convention for the Protection of Human Rights and Fundamental Free-
doms (adopted 4 November 1950, entered into force 3 September 1953) ETS No
5.
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3.2 Extraterritorial application

requisite of extraterritorial jurisdiction, before turning to the substantive
scope of the respective rights (see 3.3). Other dimensions and principles of
jurisdiction in international law, such as jurisdiction of states based on the
nationality or protective principle,#?! are not immediately relevant in de-
termining the obligations of receiving countries towards potential resettle-
ment beneficiaries, and will not be the subject of this analysis.

Moreover, for this analysis of human rights obligations, the personal
scope of application of human right treaties is neglectable because the ma-
jority of human rights guarantees are universal in terms of their personal
scope; notably with the exception of, amongst others, the CRC, CEDAW
and the UNCRPD, targeting a specific group of vulnerable individuals,
and obviously the Refugee Convention, whose personal scope of applica-
tion is limited to refugees (see 3.2.2.)

3.2.1 Extraterritorial application of human rights

It is undisputed that once an individual finds itself within the territory
of a receiving country, this country exercises territorial jurisdiction and is
bound to uphold the guarantees under the respective human rights treaties
towards this individual.#22 However, whether receiving countries establish
jurisdiction through extraterritorial action, for example when selecting
resettlement beneficiaries in a country of (first) refuge, constitutes a perti-
nent legal issue.*?

421 For further elaborations on different forms of jurisdiction, see Bruno Simma
and Andreas Th Miller, 'Exercise and limits of jurisdiction' in James Crawford
and Martti Koskenniemi (eds), The Cambridge Companion to International Law
(Cambridge University Press 2012) 135 (137ff).

422 The jurisdiction of a state as a prerequisite for the application of domestic
norms exists within its territory. See Walter Kilin and Jorg Kinzli, The Law of
International Human Rights Protection, 121; see also Olivier de Schutter, Interna-
tional Human Rights Law: Cases, Materials, Commentary (Cambridge University
Press 3 ed 2019) 146.

423 See Dirk Hanschel, 'Humanitarian Admission Under Universal Human Rights
Law: Some Observations Regarding the International Covenants' in Marie-
Claire Foblets and Luc Leboeuf (eds), Humanitarian Admission to Europe: The
Law between Promises and Constraints (Hart/Nomos 2020) 49 (56f).
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3 The international law framework for resettlement

3.2.1.1 Legal standard

While formulations and requirements of the respective human rights
treaties differ,*?* generally-speaking, they bind states with persons subject
to or within their jurisdiction.

As a prominent example, Art 2 para 1 ICCPR provides that "[elach
State Party to the present Covenant undertakes to respect and ensure to all
individuals within its territory and subject to its jurisdiction the rights recognised
in the present Covenant".**> The Human Rights Committee interpreted this
Article expansively in its General Comment No 31. Accordingly, Art 2
para 1 ICCPR requires State Parties to respect and ensure the Covenant
rights "to all persons who may be within their territory and to all persons subject
to their jurisdiction" ** Moreover, the Human Rights Committee found
in Delia Saldias de Lopez v Uruguay that "it would be unconscionable to so
interpret the responsibility under Article 2 of the Covenant as to permit a state
party to perpetrate violations of the Covenant on the territory of another State,
which violations it could not perpetrate on its own territory".**” Indeed, the
General Comments and views adopted by the Human Rights Committee

424 See Olivier de Schutter, International Human Rights Law: Cases, Materials, Com-
mentary, 145; see also Fabiane Baxewanos, 'Relinking power and responsibility
in extraterritorial immigration control' in Thomas Gammeltoft-Hansen and
Jens Vedsted-Hansen (eds), Human rights and the dark side of globalisation:
Transnational law enforcement and migration control (Routledge 2016) 193 (198);
see also Ibrahim Kanalan, 'Extraterritorial State Obligations Beyond the Con-
cept of Jurisdiction' in (2018) 19 German Law Journal 1, 43 (45).

425 Art 2 para 1 ICCPR (emphasis added).

426 OHCHR, 'General comment No 31: The nature of the general legal obligation
imposed on States Parties to the Covenant', UN Doc CCPR/C/21/Rev1/Add.13
(26 May 2004) para 10 (emphasis added) <https://www.refworld.org/docid/
478b26ae2.html> accessed 13 February 2021; see Marko Milanovic, 'Extraterri-
toriality and Human Rights: Prospects and challenges' in Thomas Gammeltoft-
Hansen and Jens Vedsted-Hansen (eds), Human rights and the dark side of glob-
alisation: Transnational law enforcement and migration control (Routledge 2016)
53; "The HRC [Human Rights Committee], relying on the ICCPR, which uses
more restrictive language than the ECHR, has in fact adopted a more expansive view
of jurisdiction than the ECtHR", Yuval Shany, 'Taking Universality Seriously: A
Functional Approach to Extraterritoriality in International Human Rights Law'
in (2013) 7 Law and Ethics of Human Rights, 47 (51).

427 OHCHR, 'Communication No 52/1979: Delia Saldias de Lopez v Uruguay',
UN Doc CCPR/C/OP/1 (1984) para 12.3 <https://juris.ohchr.org/Search/De
tails/298> accessed 13 February 2021; see Annick Pijnenburg, 'Containment
Instead of Refoulement: Shifting State Responsibility in the Age of Cooperative
Migration Control' in (2020) Human Rights Law Review, 306 (322f).
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remain legally non-binding, but states are still required "to at least consider
and weigh the reasons"**® of non-compliance. The ICJ has supported and
fostered the authority of the Committee's decisions.*?® Additionally, the
IC] itself observed in its Advisory Opinion in Legal/ Consequences of the Con-
struction of a Wall in the Occupied Palestinian Territory that certain human
rights instruments, including the ICCPR, the ICESCR, and the CRC, were
applicable in the occupied Palestinian territory.*3°

Similarly, in the regional European context, Art 1 ECHR stipulates that
the "High Contracting Parties shall secure to everyone within their jurisdiction
the rights and freedoms defined in Section I of this Convention".*>' The travaux
préparatoires of the ECHR suggest a broader understanding of jurisdiction
that goes beyond jurisdiction in the territorial sense. The initial reference
in Art 1 ECHR to "all persons residing within their territories" was replaced
by persons "within their jurisdiction" .43

Consistently, the European Commission on Human Rights*3 and the
European Court of Human Rights (ECtHR) set out criteria for exceptions
to the territorial notion of jurisdiction.*34

428 Walter Kilin and Jorg Kinzli, The Law of International Human Rights Protection,
218f.

429 See Abmado Sadio Diallo (Republic of Guinea v Democratic Republic of the Kongo)
[2010] ICJ Rep 639 (669, para 66).

430 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Ter-
ritory (Advisory Opinion) [2004] IC] Rep 136 (178ff); furthermore, the ICJ
acknowledged that de facto effective control over areas triggers extraterritorial
jurisdiction in Armed Activities on the Territory of Congo Case (Democratic Republic
of the Congo v Uganda) [2005] IC] Rep 168.

431 Art 1 ECHR (emphasis added).

432 MN and Others v Belgium App No 3599/18 (ECtHR 5 May 2020), para 100.

433 "High Contracting Parties are bound to secure the [...] rights and freedoms [in the
ECHR] to all persons under their actual authority and responsibility, not only when
the authority is exercised within their own territory but also when it is exercised
abroad", W v Ireland App No 9360/81 (Commission Decision 28 February 1983)
para 14 (empbhasis added).

434 See e.g., MN and Others v Belgium, paras 101ff.
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3 The international law framework for resettlement

3.2.1.2 Relevant ECtHR case law, decisions of other regional courts and
UN Treaty bodies

The starting point for the assessment of jurisdiction is territory. The EC-
tHR highlighted the strong tie between jurisdiction and the own territory
of a Contracting State, for instance, in Ilagcu.*3

Beyond the own territory of a Contracting State, the ECtHR confirmed
jurisdiction in Hirsi Jamaa,3¢ where Italy sent its vessels in international
waters. It would, however, be too far-fetched to draw an analogy from the
jurisdiction of a vessel's flag state in international waters to extraterritorial
selection for resettlement, which usually takes place on foreign territory.

In M v Denmark,*” Ocalan v Turkey,*8 and Al Skeini v UK,**® the estab-
lishment of extraterritorial jurisdiction on foreign territory was based on
physical control over a person. In general, the agents of receiving countries
do not exercise physical control over potential resettlement beneficiaries
in the course of extraterritorial selection missions. Usually, a resettlement
candidate is not physically forced by an officer to take part in a resettle-
ment eligibility interview, and the candidate is free to end the interview
and leave. In other words, listening to prospective resettlement beneficia-
ries on the territory of a third country does not necessarily involve effective
control over a person.

In other cases, such as Cyprus v Turkey*?°, the ECtHR relied on de facto
control over the territory of another state. These cases also do not apply
in the resettlement context. It cannot be claimed that agents of receiving
countries exercise de facto control over the territory of the country where
they select resettlement beneficiaries.

435 See llascu and Others v Moldowa and Russia App No 48787/99 (ECtHR 8 July
2004) para 33: In this case, the ECtHR confirmed that even the lack of de facto
control of a state over (parts of) its own territory did not rule out jurisdiction
of that state; see also Olivier de Schutter, International Human Rights Law: Cases,
Materials, Commentary, 155f.

436 See Hirsi Jamaa and Others v Italy App No 27765/09 (ECtHR 23 February 2012).

437 See M v Denmark App No 17392/90 (Commission Decision 14 October 1992).

438 See Ocalan v Turkey App No 46221/99 (ECtHR 12 May 2005).

439 See Al-Skeini and Others v United Kingdom App No 55721/07 (ECtHR 7 July
2011).

440 See Cyprus v Turkey App No 25781/94 (ECtHR 10 May 2001) para 77.
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Yet, the 'public powers doctrine' as established, e.g., in Bankovic**! and
Al Skeini**?, deserves further consideration. In this context, the question
raised is whether the implementation of national resettlement policy quali-
fies as exercise of public powers normally to be exercised by the country
of (first) refuge (or home country in the case of IDPs).*3 Moreno-Lax
proposed to extend the exercise of public powers to situational control,
whereby she based her arguments, amongst others, on policy delivery. Her
proposition is that extraterritorial policy implementation qualifies as an
exercise of state authority. Dzppel confirmed that granting extraterritorial-
ly applicable rights for non-resident foreigners under the domestic law
of the granting state amounts to an exercise of authority to the extent
that this state applies its national law regulating the specific situation.*#
Applying these considerations to the resettlement selection process leads
to the following conclusion: Officials of prospective receiving countries
implement the resettlement policy of their sending state on the territory
of the country of (first) refuge. By implementing the domestic policy and
laws of the sending state, they deliberately exercise public power. The key
point is that the officials of the receiving country exercise public power
only with regards to the actions and rights related to the implementation
of the refugee’s sending country's resettlement policy. This is consistent
with the approach that the ECtHR took in a/ Skezni that only those specific
rights "relevant to the situation of that individual" apply.**

In addition to the exercise of public powers, the ECtHR required in
Bankovi¢ that the exercise of those powers was "a consequence of military
occupation or through the consent, invitation or acquiescence".**¢ In the normal
case, the receiving country does not militarily occupy the country of (first)
refuge when conducting resettlement selection, but public powers can be
exercised through consent or at least acquiescence, i.e. acceptance in the

441 See Bankovic and Others v Belgium and 16 Other Contracting States App No
52207/99 (ECtHR 19 December 2001) para 71.

442 See Al-Skeini and Others v United Kingdom, para 135.

443 See James C Hathaway, The Rights of Refugees Under International Law?, 189ff.

444 See Annika Dippel, Extraterritorialer Grundrechtsschutz gemafl Art 16a GG
(Duncker & Humboldt 2020) 38.

445 Al-Skeini and Others v United Kingdom, para 137 (the treaty rights can be "divided
and tailored” by situation). This is in contrat to UN treaty body practice suggest-
ing the application of the full range of treaty rights. See David Cantor, Nikolas
Feith Tan, Marianna Gkiliati, Elisabeth Mavropoulou et al, 'Externalisation,
Access to Territorial Asylum, and International Law’ in (2022) International
Journal of Refugee Law, 8.

446 Bankovic and Others v Belgium and 16 Other Contracting States, para 71.
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form of silence or absence of protest.*4” One can imagine a receiving coun-
try using its military bases in a third country to conduct interviews and
vetting procedures; for instance, this is current practice between the US
and Kosovo with regards to evacuees from Afghanistan.*48 Such military
bases are commonly subject to Status of Forces Agreements "that exclude
the territorial state from exercising legal jurisdiction"** over the activities of
the sending country. Under such Status of Forces Agreements, the territor-
ial state consents to the exercise of jurisdiction of the sending state.

Even without express agreement between a receiving country and a
country of (first) refuge, acquiescence can be assumed. Dippel pointed out
that granting an extraterritorially applicable right does not interfere with
the territorial sovereignty of another state, as long as the granting of that
right does not entail additional obligations for the foreign country.#°
Resettlement, in principle, meets this requirement since the receiving
country takes on protection obligations of the country of (first) refuge
rather than imposing additional obligations on that country. On this basis,
it can be argued that countries of (first) refuge generally acquiesce to the
conduct of resettlement selection missions on their territory.*!

447 See Ian MacGibbon, ‘The Scope of Acquiescence in International Law’ in (1954)
31 British Yearbook of International Law, 143.

448 Agreement between the United States and Kosovo (25 August 2021) paras 1-3
<https://www.state.gov/wp-content/uploads/2021/11/21-825-Kosovo-Transit-Afg
hanistan.pdf> accessed 2 May 2023: "The United States and the Republic of Kosovo
[...] agree to cooperate regarding efforts to relocate from the territory of Afghanistan
into the territory of another State identified individuals. [...] In _furtherance of this
cooperation, the Republic of Kosovo agrees to host, on a temporary basis, for up to
365 days identified individuals to facilitate efforts to resettle such individuals on a
permanent basis in another location. [...] The United States agrees to relocate identi-
fied individuals to another location within 365 days after the day such individuals
arrived in the Republic of Kosovo. Unless otherwise agreed, the Parties expect that the
tdentified individuals will ultimately be resettled by the United States either in the
United States or in another location outside of the United States and the Republic of
Kosovo."

449 Sarah Cleveland, 'The United States and the Torture Convention, Part I: Ex-
traterritoriality' (Just Security, 14 November 2014) <https://www.justsecurity.org
/17435/united-states-torture-convention-part-i-extraterritoriality/> accessed 7 July
2022.

450 See Annika Dippel, Extraterritorialer Grundrechtsschutz gemdfS Art 16a GG, 38f.

451 See Elspeth Guild and Vladislava Stoyanova, ‘The Human Right to Leave Any
Country: A Right to be Delivered” in Wolfgang Benedek et al (eds) European
Yearbook on Human Rights 2018 (Intersentia 2018) 373 (380).
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Finally, in Bankovié, the ECtHR required attribution, i.e. the act in
question must be attributable to the state acting extraterritorially rather
than to the territorial state.#? Such attribution is given in the course of
selection missions conducted by a receiving country's field officers on
the territory of a country of (first) refuge or a home country. However,
attribution remains questionable when it comes to the mere provision
of equipment, training, money, or intelligence by receiving countries to
officials of countries of (first) refuge.*3 Furthermore, attribution cannot
generally be assumed beyond the actual actions related to the policy imple-
mentation of the receiving country.

One contentious point remains. Even if most essential requirements of
the 'public powers' doctrine are met in the resettlement context, it is diffi-
cult to argue that this doctrine applies directly to resettlement. The ECtHR
used the exercise of public powers complementary, either in relation with
de facto control over foreign territory (Bankovic),** or physical control over
a person (Al Skeini)*5.45¢ In MN and Others v Belgium, where a Syrian
refugee family invoked urgent humanitarian reasons to obtain short-term
visas via the Belgian embassy in Beirut, the ECtHR upheld the approach
that the 'exercise of public powers' cannot be an independent model

452 See Bankovic and Others v Belgium and 16 Other Contracting States, para 71; see
also Elspeth Guild and Vladislava Stoyanova in Wolfgang Benedek et al (eds)
European Yearbook on Human Rights 2018, 380.

453 See ibid 380.

454 See Bankovi¢ and Others v Belgium and 16 Other Contracting States, para 71: "[...]
when the respondent State, through the effective control of the relevant territory and its
inhabitants abroad [ ...] exercises all or some of the public powers [...]".

455 See Al-Skeini and Others v United Kingdom, para 149: "[...] the United Kingdom
(together with the United States of America) assumed in Iraq the exercise of
some of the public powers normally to be exercised by a sovereign government.
[...] In these exceptional circumstances, the Court considers that the United
Kingdom, through its soldiers [...] exercised authority and control over indi-
viduals killed in the course of [...] security operations, so as to establish a
jurisdictional link [...]".

456 For example, Besson considers the exercise of public powers as one of the consti-
tutive arguments in the spatial as well as in the personal jurisdiction model.
See Samantha Besson, 'The Extraterritoriality of the European Convention on
Human Rights: Why Human Rights Depend on Jurisdiction and What Jurisdic-
tion Amounts to' in (2012) Leiden Journal of International Law, 857-884. See
also Vladislava Stoyanova, 'M.N. and Others v Belgium: no ECHR protection
from refoulement by issuing visas' (EJIL: Talk!, 12 May 2020) <https://www.ejilt
alk.org/m-n-and-others-v-belgium-no-echr-protection-from-refoulement-by-issui
ng-visas/> accessed 6 July 2022.
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without additional elements of personal or territorial physical control.
Indeed, the ECtHR confirmed that Belgian authorities exercised public
powers when taking decisions concerning the conditions for entry to the
territory of Belgium,*7 but it found that this was not enough to establish a
jurisdictional link (even though the consent requirement is likely fulfilled
in the case of an embassy).

Apart from the 'public powers doctrine', courts (other than the ECtHR)
and UN human rights bodies have found common ground in a test
that focuses on direct and foreseeable effects on the rights of the person
concerned by a specific extraterritorial action.*® Amongst others, such
functional approach was applied by the German Constitutional Court, the
Inter-American Court of Human Rights (IACtHR), as well as the Human
Rights Committee.

In 1999, the German Constitutional Court made it clear that protection
of telecommunications privacy was not restricted to the domestic territory
of Germany.*? Subsequently, in its judgement of 19 May 2020 dealing
with the German Act on the Federal Intelligence Service,* the Court
went beyond its previous decision of 1999, finding that there were no re-
strictive requirements making the binding effect of fundamental rights de-
pendent on a territorial connection or on the exercise of specific sovereign
powers.*! The Court concluded that "German state authority is bound by
fundamental rights even in relation to actions taken vis-a-vis foreigners in other
countries" 462

In the same vein, the IACtHR did not limit extraterritorial jurisdiction
to instances of physical control over a person or effective control over a
territory. In its Advisory Opinion of 15 November 2017, it pointed out

457 MN and Others v Belgium, para 112.

458 David Cantor, Nikolas Feith Tan, Marianna Gkiliati, Elisabeth Mavropoulou
et al, 'Externalisation, Access to Territorial Asylum, and International Law’ in
(2022) International Journal of Refugee Law, 8.

459 BVerfG, Order of the First Senate of 14 July 1999 — 1 BvR 2226/94, para 176
[BverfGE 100, 313 (363f) — Telekommunikationsiiberwachung I] <https://ww
w.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/1999/07/
rs19990714_1bvr222694.html> accessed 28 March 2021; see Annika Dippel,
Extraterritorialer Grundrechtsschutz gemdf Art 16a GG, 60f.

460 See BverfG, Judgment of the First Senate of 19 May 2020 — 1 BvR 2835/17
<https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/20
20/05/rs20200519_1bvr283517en.html;jsessionid=616AA65B0D67A6BAEAYFCF
97F6FFA0AB.1_cid377> accessed 28 March 2021.

461 1Ibid para 88.

462 1bid para 93.
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that extraterritorial jurisdiction was also given when a Contracting State
exercised "effective control over the activities that caused the damage and the
consequent human rights violation" 463

Finally, the Human Rights Committee highlighted the effective control
over the rights of a person in its General Comment No. 36.464 It pointed
out that persons under the jurisdiction of a Contracting State means "a//
persons over whose enjoyment of the right to life it exercises power or effective
control" 495 The Committee reconfirmed its approach, among others, in AS,
DI, Ol and GD v Italy.#6¢

463

464

465
466

IACtHR, Advisory Opinion OC-23/17 The Environment and Human Rights (15
November 2017) para 104 lit h.

See OHCHR, 'General Comment No 36: Article 6 (Right to Life)', UN Doc
CCPR/C/GC/36 (3 September 2019) <https://tbinternet.ohchr.org/_layouts/1
S/treatybodyexternal/Download.aspx?symbolno=CCPR/C/GC/36&Lang=en>
accessed 13 February 2021.

Ibid para 63.

OHCHR, 'Communication No 3042/2017: AS, DI, OI and GD v Italy', UN Doc
CCPR/C/130/D/3042/2017 (27 January 2021) para 7.8: "As a result, the Committee
considers that the individuals on the vessel in distress were directly affected by the
decisions taken by the Italian authorities in a manner that was reasonably foreseeable
in light of the relevant legal obligations of Italy, and that they were thus subject
to Italy's jurisdiction". See also Committee on Economic Social and Cultural
Rights, 'General Comment No 24 on State obligations under the International
Covenant on Economic, Social and Cultural Rights in the context of business
activities', UN Doc E/C.12/GC/24 (10 August 2017) para 32: "The responsibility of
the State can be engaged in such circumstances even if other causes have also contribut-
ed to the occurrence of the violation, and even if the State had not foreseen that a
violation would occur, provided such a violation was reasonably foreseeable"; see also
Committee on the Rights of a Child, 'Decision adopted by the Committee on
the Rights of the Child under the Optional Protocol to the Convention on the
Rights of the Child on a communications procedure in respect of Communica-
tion No 104/2019: Sacchi et al v Argentina', UN Doc CRC/C/88/D/104/2019
(8 October 2021) para 10.7: "Having considered the above, the Committee finds
that the appropriate test for jurisdiction in the present case is that adopted by the
Inter-American Court of Human Rights in its Advisory Opinion on the Environment
and Human Rights. This implies that when transboundary barm occurs, children are
under the jurisdiction of the State on whose territory the emissions originated for the
purposes of article 5 (1) of the Optional Protocol if there is a causal link between
the acts or omissions of the State in question and the negative impact on the rights
of children located outside its territory, when the State of origin exercises effective
control over the sources of the emissions in question." See also Committee on the
Rights of a Child, 'Decision adopted by the Committee under the Optional
Protocol to the Convention on the Rights of the Child on a communications
procedure, concerning communications No 79/2019 and No 109/2019', UN
Doc CRC/C/85/D/79/2019 — CRC/C/85/D/109/2019 (2 November 2020) para 9:
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Scholars have argued likewise. Cali purported in her effective control
over the rights of a person doctrine that "control over someone else's territory
or control over person are sub-themes of a more basic, but a more coberent
tdea: effective control over the rights of a person".*” The major idea is that
the State Party exercises jurisdiction if the violation of a right is the foresee-
able consequence of its extraterritorial action.*® This is in line with the
previously expressed view of Shaw. He claimed that jurisdiction related
to a state's ability "to regulate or otherwise impact upon people, property and
circumstances".4® Similarly, Pijnenburg purported that receiving countries
exercised jurisdiction "on account of the effects that their policies have on the
rights of intercepted migrants" 470

The concept of jurisdiction based on the control over the rights of a
person affected by targeted extraterritorial action that implements domes-
tic laws and/or policy is mirrored in a strand of ECtHR cases. In these
cases, the Court confirmed the application of the Convention where state
authorities directed executive or judicial measures at persons abroad.#’!
Specifically, in Giizelyurtlu and Others v Cyprus and Turkey, the ECtHR
held that jurisdiction was given "if the investigative or judicial authorities
of a Contracting State institute their own criminal investigation or proceedings
concerning a death which has occurred outside the jurisdiction of that State, by
virtue of their domestic law".#”> On the surface, this case may look like a
detention case, involving physical control over the person being investigat-

"[Als the State of the children's nationality, [France] has the capability and the power
to protect the rights of the children in question by taking action to repatriate them or
provide other consular responses."

467 Basak Cali, 'Has 'Control over rights doctrine' for extra-territorial jurisdiction
come of age? Karlsruhe, too, has spoken, now it’s Strasbourg’s turn' (EJIL: Talk!,
21 July 2020) <https://www.ejiltalk.org/has-control-over-rights-doctrine-for-extra
-territorial-jurisdiction-come-of-age-karlsruhe-too-has-spoken-now-its-strasbourgs
-turn/> accessed 27 March 2021.

468 See David Cantor, Nikolas Feith Tan, Marianna Gkiliati, Elisabeth
Mavropoulou et al, 'Externalisation, Access to Territorial Asylum, and Interna-
tional Law' in (2022) International Journal of Refugee Law, 9.

469 Malcolm Shaw, International Law (Cambridge University Press 6™ ed 2008) 645.

470 See Annick Pijnenburg, 'Containment Instead of Refoulement: Shifting State
Responsibility in the Age of Cooperative Migration Control' in (2020) Human
Rights Law Review, 325.

471 For instance, Romeo Castario v Belgium App No 8351/17 (ECtHR 9 July 2018);
Big Brother Watch and Others v UK Apps Nos 58170/13 (ECtHR 13 September
2018).

472 See Giizelyurtlu and Others v Cyprus and Turkey App No 36925/07 (ECtHR 29
January 2019) para 188.
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ed, but it contained fact patterns that deviate from physical control over
a person, namely vast information gathering. Specifically, the Cypriot Gov-
ernment submitted that throughout the investigations "[mlore than 180
statements had been taken from various persons, including the relatives of the
victims, persons who knew or had connections with the victims".*73 It follows
that the ECtHR assumed jurisdiction in a case involving extraterritorial
investigations that went beyond physical control over a person.

The ECtHR based its distinction between cases like Giizelyurtlu and
Others v Cyprus and Turkey and MN and Others on the unilateral choice
of the individual. In MN and Otbhers, the ECtHR rejected the administra-
tive — also referred to as procedural#’# — control exercised by the Belgian
embassy agents as "not sufficient to bring every person [...] within Belgium's
gurisdiction" > The Court made it clear that individuals cannot create a ju-
risdictional link by submitting an application, thus provoking obligations
under the ECHR which would not otherwise exist.#¢

Targeted action of the receiving country, rather than the individual
choice, is also the distinguishing factor between resettlement selection
missions and (humanitarian) visa applications. In the course of selection
missions, the prospective receiving country's action is not initiated by an
application of the protection seeker. For instance, German officials came
to Addis Ababa for the specific purpose of conducting personal interviews
and security checks with prospective resettlement beneficiaries residing
in the Jijiga and Dolo Ado camps. Thereby, only a few were invited to
meet the German authorities, while several of the resettlement candidates
referred to Germany by the UNHCR had already been rejected after ini-
tial review.#’7 This example shows that the potential receiving country,

473 1Ibid para 47.

474 See Samantha Besson, 'Due Diligence and Extraterritorial Human Rights Obli-
gations — Mind the Gap!' in (2020) 9 ESIL Reflections <https://esil-sedi.eu/wp-co
ntent/uploads/2020/04/ESIL-Reflection-Besson-S.-3.pdf> accessed 6 July 2022.

475 MN and Others v Belgium, para 119.

476 See ibid para 123.

477 See IOM, 'First IOM International Charter Flight from Ethiopia Brings 154
Refugees to New Homes in Germany' (18 October 2019) <https://www.iom.in
t/news/first-iom-international-charter-flight-ethiopia-brings-154-refugees-new
-homes-germany> accessed 14 February 2021; see also Bundesamt fiir Migration
und Fliichtlinge ‘Athiopien: Resettlement Mission 2019 in Tagungsdokumen-
tation, Resettlement und komplementdre Zugangswege: Neue Wege — neue Linder
(Frankfurt am Main 13-14 May 2019) <https://resettlement.de/wp-content/up
loads/Dokumentation-Fachtagung-Resettlement-Mai-2019.pdf> accessed 14
February 2021.
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Germany in this case, took targeted action on its own initiative. The appli-
cation for a humanitarian visa at the Belgian Embassy in Beirut in MN
and others is not a targeted action by Belgium. Moreover, it would be too
far-reaching to assume that Belgium had exclusive and/or effective control
over any violation of the refoulement principle (which was under dispute
in MN and others) because the applicants could leave the embassy at any
time, and in Beirut, they remained subject to the law of Beirut and the
executive authority of Beirut officials. On the other hand, if the Belgian
Embassy officials had taken concrete actions in application of Belgian
law and policy that directly and foreseeably resulted in a violation of the
applicants' rights, for example, violating their right to privacy in the course
of data collection during a visa interview to which they had been invited,
Belgium would arguably have exercised jurisdiction through the targeted
actions of its officials.

On account of all these considerations, extraterritorial jurisdiction can
be triggered by the exercise of public power on foreign territory through
targeted actions of policy implementation, namely the effective control
over those rights of a person that are affected by the specific action taken
towards an individual in furtherance of the respective policy and/or appli-
cation of the domestic law of the receiving country.

However, when detaching the question of jurisdiction from territorial
and physical control, other ways need to be found, apart from borders,
to demarcate when a state is responsible and when it is not. Here, the tem-
poral aspect comes into play, involving the following questions: At what
point in time does a state start to exercise control over the rights affected
by its policy? And when does it end? It seems obvious that a state does not
exercise control over the rights of an individual merely by adopting a cer-
tain policy and/or law, because the individual will never be affected if the
policy or law is not actually implemented. Since it is the actual targeted
action of implementation that makes the relevant difference, jurisdiction
arguably starts with the targeted action. Coming back to the example of
the German selection missions, the targeted action most probably starts
when the state officials identify and consider (or reject) a certain potential
resettlement candidate referred to them by the UNHCR for an interview.
Conversely, the receiving country, Germany, should no longer be held
responsible for human rights violations experienced by those individuals
after the German officials have made their decision.

From the perspective of the receiving country, the application of the
control over the rights doctrine must not result in responsibility for viola-
tions of human rights in cases where its officials are unable to effectively
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control the respective right at issue. As a matter of fact, in most cases, reset-
tlement candidates remain subject to the law of the state on whose terri-
tory they are located,*’8 and the actions of that state cannot be effectively
controlled by the receiving state.

3.2.2 Extraterritorial application of refugee law

The territorial scope of the Refugee Convention differs from general hu-
man rights treaties because the Refugee Convention is not limited by
a jurisdiction clause. When Contracting States engage in extraterritorial
action, they must observe the Convention.#”

However, for the rights under the Refugee Convention, the level of
attachment to the receiving country is decisive. Most of these rights inhere
only once a refugee is either lawfully staying or durably residing in a
receiving country.89 There is a small number of rights that apply without
such qualification. Among those rights, there are "two core refugee rights"48!
of general practical relevance, namely Art 3 Refugee Convention, which
sets out a rule of non-discriminatory application of the Convention rights
(see 3.3.4.2); and Art 33 Refugee Convention, stipulating non-refoulement
obligations (see 3.3.1.2). These Articles remain completely silent on their
territorial scope. From the absence of a defined territorial scope, it cannot
be inferred that the application of these Articles is limited to the own terri-
tory of the receiving country. The Preamble of the Refugee Convention
suggests interpretation in conformity with fundamental rights. It reiterates
that the UN envisages to assure refugees "the widest possible exercise" of fun-

478 As mentioned above, there may be rare exceptions, for example, when the
application of the law of the territorial state is excluded on the basis of an
agreement (for example, under a Status of Forces Agreement).

479 See David Cantor, Nikolas Feith Tan, Marianna Gkiliati, Elisabeth
Mavropoulou et al, 'Externalisation, Access to Territorial Asylum, and Interna-
tional Law’ in (2022) International Journal of Refugee Law, $; see also see
also Guy Goodwin-Gill, Jane Mc Adam and Emma Dunlop, The Refugee in
International Law (Oxford University Press 4thed 2021) 308-313.

480 See James C Hathaway, The Rights of Refugees Under International Law?, 176ff,
219; see also idem in Brian Opeskin, Richard Perruchoud and Jillyann Redpath-
Cross (eds), Foundations of International Migration Law, 191; see also Vincent
Chetail, International Migration Law, 178; see also Guy S Goodwin-Gill and Jane
McAdam, The Refugee in International Law, 524ft.

481 James C Hathaway, The Rights of Refugees Under International Law?, 182.
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damental rights and freedoms.*2 It follows that the standard of protection
under the general human rights treaties should not be compromised in the
context of refugee rights. The consistent approach is therefore to consider
jurisdiction as the decisive criterion for the application of Arts 3 and 33
Refugee Convention — just like for the above-mentioned human rights
treaties. Scholars confirmed that Art 33 Refugee Convention applies when
a person is subject to or within the jurisdiction of a state.*83 Furthermore,
the Michigan Guidelines on Freedom of Movement highlight that the
duty of non-refoulement not only binds states at or inside their borders
but also extraterritorially where they exercise jurisdiction.*8* The same has
been acknowledged for other Convention rights not subject to a territorial
or other level of attachment, including Art 3 Refugee Convention.*$s Con-
sequently, in line with the jurisdictional threshold under general human
rights treaties, Arts 3 and 33 Refugee Convention apply extraterritorially
in cases where (consular) agents exercise physical control over persons
abroad, and in cases where a state exercises significant public power on
the territory which it has occupied or in which it is present by consent,
invitation or acquiescence.*36

Eventually, the lack of elaboration on the extraterritorial application in
the text of the stated Articles of the Refugee Convention can arguably be
interpreted as less constraining than the requirement of jurisdiction under
other human rights treaties. In this context, Hathaway purported that
"[tlhe decision generally to constrain the application of rights on a territorial or
other basis creates a presumption that no such limitation was intended to govern
the applicability of the rights not subject to such textual limitations" .47 Against

482 See Nula Frei in Constantin Hruschka (ed), Genfer Fliichtlingskonvention: Hand-
kommentar (Nomos 2022) Art 3, para 22.

483 See James C Hathaway, The Rights of Refugees Under International Law?, 185f;
see also Walter Kalin, Martina Caroni and Lukas Heim in Andreas Zimmer-
mann (ed), The 1951 Convention Relating to the Status of Refugees and its 1967
Protocol (Oxford University Press 2011) Art 33 para 1 Refugee Convention,
para 90; see also David Cantor, Nikolas Feith Tan, Marianna Gkiliati, Elisabeth
Mavropoulou et al, 'Externalisation, Access to Territorial Asylum, and Interna-
tional Law' in (2022) International Journal of Refugee Law, S.

484 See University of Michigan Law School, “The Michigan Guidelines on Refugee
Freedom of Movement' (May 2017) para 9 <https://www.refworld.org/docid/592
ee6614.html> accessed 14 February 2021.

485 See James C Hathaway, The Rights of Refugees Under International Law?, 193.

486 See ibid 188ff.

487 1Ibid 182.
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this backdrop, it appears to be even more valid to assume a broad(er) scope
of application for Convention rights without express territorial limitation.

3.2.3 Preliminary conclusion

In the resettlement selection process, the question of extraterritorial juris-
diction arises when a receiving country acts through its field officers imple-
menting its resettlement policy during selection missions on foreign terri-
tory. The analysis showed that extraterritorial jurisdiction in the course of
resettlement selection procedures cannot be clearly deduced from ECtHR
case law. Still, a common denominator for extraterritorial jurisdiction can
be found in the exercise of public powers on foreign territory through
actions of policy implementation, namely the effective control over those
rights of a person that are affected by targeted extraterritorial actions im-
plementing the respective resettlement policy of the receiving country.

With regards to refugee rights, only a few rights under the Refugee Con-
vention remain without express territorial limitation. Two of those rights
bear relevance in the resettlement context, namely Art 3 (non-discrimina-
tion) and Art 33 (non-refoulement) Refugee Convention. Since the wording
of these Articles remains silent on their territorial scope, interpretative ef-
forts are necessary. Accordingly, these Articles may apply extraterritorially
(at least) when the threshold to establish extraterritorial jurisdiction under
general human rights treaties is met.

3.3 Substantive rights

Once a human rights treaty or the Refugee Convention applies, attention
needs to be drawn to the substantive rights relevant to the course of the
resettlement process.

3.3.1 Non-refoulement

Referred to as a fundamental principle governing the admission of non-na-
tionals, human rights law, humanitarian law, refugee law and criminal law
endorse the prohibition of refoulement. This principle "includes at a mini-

mum the absolute and underogable prohibition of refoulement toward a state
where there is a real risk of torture, inhuman, or degrading treatment or punish-
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ment"*88 In terms of refugee law, non-refoulement is explicitly stipulated
in Art 33 Refugee Convention.**® Universal human rights treaties include
explicit non-refoulement provisions, such as Art 3 para 1 CAT, and implic-
it non-refoulement provisions, namely Art 7 ICCPR, and Art 37 CRC;¥°
examples of non-refoulement provisions in regional human rights treaties
are Art 22 para 8 American Convention on Human Rights (ACHR)#1
(explicit), as well as Art 3 ECHR#®? and Art 5 Banjul Charter®? (both
implicit). In the EU law context, Art 19 para 2 Charter of Fundamental
Rights of the European Union (the Charter)#* sets out an explicit prohibi-
tion of refoulement and Art 4 Charter provides for an implicit prohibition
of refoulement (for the applicability of Charter rights see 4.1.2.2).

The difference between explicit and implicit refoulement provisions is
significant because the wording of explicit refoulement provisions may lim-
it the application of the principle. For instance, a refoulement prohibition
that is literally directed to those who have actually crossed the border
of the receiving country is difficult to apply in the resettlement context
— apart from its application in the (not less important) scenarios where
beneficiaries already find themselves on the territory of the receiving coun-
try. For this reason, it is crucial to assess the content beyond the wording
by applying the rules of interpretation under Art 31 para 3 litc Vienna

488 Vincent Chetail, International Migration Law, 124; see Walter Kilin and Jorg
Kanzli, The Law of International Human Rights Protection, 324; see also Chahal v
United Kingdom App No 22414/93 (ECtHR 15 November 1996) paras 78ff, 96.

489 See Vincent Chetail, International Migration Law 119.

490 See Annick Pijnenburg, 'Containment Instead of Refoulement: Shifting State
Responsibility in the Age of Cooperative Migration Control' in (2020) Human
Rights Law Review, 315f.

491 American Convention on Human Rights, OAS Treaty Series No 36 (adopted 22
November 1969, entered into force 18 July 1978) <https://www.oas.org/dil/treati
es_b-32_american_convention_on_human_rights.pdf> accessed 13 May 2021.

492 The principle of non-refoulement is not explicitly contained in the ECHR; signifi-
cantly, the ECtHR considers Art 3 ECHR as providing an effective means
against all forms of return to places where there is a risk that an individual
would be subjected to torture, or to inhuman or degrading treatment or punish-
ment; see e.g., Soering v United Kingdom App No 14038/88 (ECtHR 7 July 1989).

493 African Charter on Human and Peoples' Rights (adopted 27 June 1981, entered
into force 21 October 1986) 1520 UNTS 217 (Banjul Charter).

494 Art 19 para 2 Charter of Fundamental Rights of the European Union [2000] OJ
C364/1-22 states: "No one may be removed, expelled or extradited to a State where
there is a serious risk that be or she would be subjected to the death penalty, torture or
other inbuman or degrading treatment or punishment".
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Convention on the Law of Treaties (VCLT)*3 (an analysis of specific
non-refoulement provisions is provided in the following sections 3.3.1.1
and 3.3.1.2). Beyond treaty law, commentators affirmed the customary law
nature of the principle of non-refoulement.**¢ Some commentators qualified
the prohibition of refoulement as jus cogens.*”

In practice, a state may violate the non-refoulement principle when it does
not (fully) assess an individual's risk of being exposed to conditions where
his or her right to life, or the prohibition of ill-treatment or torture, are at
stake. A non-refoulement violation can already be triggered if a state ought
to have known that it would expose an individual to such conditions,*®
including subsequent refoulement.* The required standard of the non-re-
foulement principle under customary international law is, for example,
reflected in Guideline 3 of the guidance on how to reduce the risk of
refoulement in external border management when working in or together
with third countries, published by the EU Agency for Fundamental Rights
(FRA). It states that third countries "should not be requested to intercept

495 See Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered
into force 27 January 1980) 1155 UNTS 331.

496 Evelien Wauters and Samuel Cogolati, ‘Crossing the Mediterranean Sea: EU Mi-
gration Policies and Human Rights’ in Valsamis Mitsilegas, Violeta Moreno-Lax
and Niovi Vavoula (eds), Securitising Asylum Flows: Deflection, Criminalisation
and Challenges for Human Rights (Brill 2020) 102 (105). The customary law
nature of non-refoulement was acknowledged by non-treaty parties like Myanmar
and Bangladesh. See Vincent Chetail, International Migration Law, 120ff; see also
James C Hathaway, The Rights of Refugees Under International Law, 363-370; see
also Guy S Goodwin-Gill and Jane McAdam, The Refugee in International Law,
345ft.

497 See Annick Pijnenburg, 'Containment Instead of Refoulement: Shifting State
Responsibility in the Age of Cooperative Migration Control’ in (2020) Human
Rights Law Review, 316; see also Jean Allain, 'The Jus Cogens Nature of Non-
Refoulement' in (2002) 13 International Journal of Refugee Law, 533-558.

498 See MSS v Belgium and Greece App No 30696/09 (ECtHR 21 January 2011)
para 358: "In the light of the foregoing, the Court considers that at the time of the
applicant's expulsion the Belgian authorities knew or ought to have known that he
bad no guarantee that bis asylum application would be seriously examined by the
Greek authorities. They also bad the means of refusing to transfer him"; see also
Christoph Grabenwarter, European Convention on Human Rights: Commentary
(CH Beck/Hart/Nomos 2014) Art 3 ECHR, para 14; see also William A Schabas,
The European Convention on Human Rights: A Commentary (Oxford University
Press 2015) 96; see James C Hathaway, The Rights of Refugees Under International
Law?, 327: "This risk may also follow from failure of even a carefully designed
procedure to take notice of the most accurate human rights data".

499 See James C Hathaway, The Rights of Refugees Under International Law?, 367.
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people on the move before they reach the EU external border, when it is known or
ought to be known that the intercepted people would as a result face persecution
or a real risk of other serious harm" 5%

Consequently, it arises from the principle of non-refoulement that — re-
gardless of whether the refugee status determination procedure takes place
at the border or within the territory of the State , certain basic procedural
requirements (such as access to an appeal with automatic suspensive effect,
where applicable) must be ensured.’!

Must receiving countries conducting procedures concerning resettle-
ment eligibility and status determination outside their territory uphold
these procedural standards? The preliminary analysis about extraterritorial
jurisdiction (see 3.2.1.2) suggests that the application of non-refoulement
obligations under human rights treaties remains exceptional for receiving
countries engaging in resettlement selection missions.

500 FRA, 'Guidance on how to reduce the risk of refoulement in external border
management when working in or together with third countries' (5 December
2016) (emphasis added) 3 <https:/fra.europa.cu/sites/default/files/fra_uploads
/fra-2016-guidance-reducing-refoulement-risk-0_en.pdf> accessed 14 February
2021; see Nula Frei and Constantin Hruschka, 'Circumventing Non-Refoule-
ment or Fighting "Illegal Migration"?' (Eumigrationlawblog.eu, 23 March 2018)
<https://eumigrationlawblog.eu/circumventing-non-refoulement-or-fighting-ille
gal-migration/> accessed 14 February 2021.

501 See UNHCR EXCOM Conclusion No 8 (XXVIII) 'Determination of Refugee
Status' (1977) <https://www.unhcr.org/excom/exconc/3ae68c6e4/determinatio
n-refugee-status.html> accessed 6 July 2022; UNHCR EXCOM Conclusion No
30 (XXXIV) 'The Problem of Manifestly Unfounded or Abusive Applications
for Refugee Status or Asylum' (1983) <https://www.unhcr.org/excom/exconc/
3ae68c6118/problem-manifestly-unfounded-abusive-applications-refugee-sta
tus-asylum.html> accessed 6 July 2022. See also Sibel Uranues, '"Pushback" —
Rechtliches iiber das "Unwort des Jahres" 2021 (Teil I)' (Blogasyl, June 30, 2022)
<https://www.blogasyl.at/2022/06/pushback-teil-1/> accessed 6 July 2022. Pro-
cedural requirements also arise from the prohibition of expulsion. "In essence,
the prohibition translates to a due process right for each individual to have the act
of removal administratively and judicially assessed." David Cantor, Nikolas Feith
Tan, Marianna Gkiliati, Elisabeth Mavropoulou et al, 'Externalisation, Access to
Territorial Asylum, and International Law' in (2022) International Journal of
Refugee Law, 17.
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3.3 Substantive rights

3.3.1.1 Human rights

The following analysis sheds light on whether specific non-refoulement
obligations in human rights treaties, namely the CAT, ICCPR, the CRC
or/and the ECHR, are applicable during resettlement operations.

3.3.1.1.1 Art3 paral CAT

Art 3 para 1 CAT states that "[nlo State Party shall expel, return ('refouler’)
or extradite a person to_another State where there are substantial grounds for
believing that he would be in danger of being subject to torture" 52 This Article
constitutes an example of an explicit non-refoulement provision.

The first element of the general rule on treaty interpretation (Art 31
para 1 VCLT) requires consideration of the ordinary meaning of the terms
of a treaty. A literal reading of Art 3 para 1 CAT, namely not to "expel,
return ('refouler') or extradite a person to another State", holds that this provi-
sion covers situations where a resettlement beneficiary has already been
transferred to the territory of a receiving country and is then returned to
another state, i.e. the country of (first) refuge or the home country. On
the surface, returning a person to another state implies that this person
has already reached the territory of the returning country. However, the
Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment pointed to situations where "States operate and
hold individuals abroad, as in the context of [...] offshore detention or refugee
processing facilities". He took the position that "[wlhenever States are operat-
ing extraterritorially and are in the position to transfer persons, the prohibition
against non-refoulement applies in full. [...] A person under the authority of
State agents anywhere cannot be returned when facing risk of torture" .53

The purpose of the CAT speaks in favor of extraterritorial applicability.
The prohibitions of torture are universal and "[...] the purpose of the CAT
was to 'make more effective' those probibitions, which were already universal,
by creating express obligations on States to prevent, prosecute, and remedy viola-

502 Art 3 para 1 CAT (emphasis added).

503 OHCHR, 'Interim report of the Special Rapporteur on torture and other cruel,
inhuman or degrading treatment or punishment', UN Doc A/70/303 (7 August
2015) para 38 <https://www.ohchr.org/en/documents/thematic-reports/a77502
-interim-report-special-rapporteur-torture-and-other-cruel-inhuman> accessed 5
May 2023.
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tions, as the Preamble makes clear. [...] This universal probibition is illustrated
by the number of provisions of the CAT that include no express territorial limit.
These include the obligation |...] not to return individuals to torture (Art 3)
[...]".5% That being said, Art 3 CAT - in contrast to other CAT provisions
— does not set an express limit on its territorial scope, which can be
interpreted as a manifestation of the universal nature of the prohibitions
underlying the CAT.

Besides, "any subsequent agreement between the parties regarding the inter-
pretation of the treaty or the application of its provisions" shall be taken
into account (Art 31 para 3 lita VCLT), including decisions of a treaty
organ.’® In this regard, the General Comments of the Committee against
Torture provide interpretative guidance — even though they are not legally
binding.’%¢ With regard to Art 3 CAT, General Comment No 4 (2007)5%7
is pertinent. This General Comment supports to extend the wording of Art
3 para 1 CAT to cases of extraterritorial action when a Contracting State
exercises jurisdiction. The Committee clarified in its General Comment
No 4 para 10 that a Contracting State was bound to the principle of
non-refoulement "in any territory under its jurisdiction or any area under its
control or authority, or on board a ship or atrcraft registered in the State party, to
any person, including persons requesting or in need of international protection".

In line with the above analysis, Koh, the (then) Legal Advisor for the US
Department of State concluded in his Memorandum of 21 January 2013
that "exhaustive analysis of all available sources of treaty interpretation requires
rejection of an interpretation that would impose a categorical bar against the
Convention's extraterritorial scope [...]. The object and purpose, text and context
of the CAT, the negotiating history of the Convention [...] all support these
conclusions" 38

504 Sarah Cleveland, 'The United States and the Torture Convention, Part I: Ex-
traterritoriality' (Just Security, 14 November 2014).

505 See Oliver Dorr in Oliver Dorr and Kirsten Schmalenbach (eds), Vienna Conven-
tion on the Law of Treaties: A Commentary (Springer 2" ed 2018) para 76.

506 See Walter Kalin and Jorg Kiinzli, The Law of International Human Rights Protec-
tion, 214.

507 See Committee against Torture, 'General Comment No 4 (2017) on the im-
plementation of Article 3 of the Convention in the context of Article 22/,
CAT/C/GC/4 (4 September 2018) <https://tbinternet.ohchr.org/_layouts/15/tre
atybodyexternal/Download.aspx?symbolno=CAT%2fC%2fGC%2f4&Lang=en>
accessed 14 February 2021.

508 Harold Hongju Koh, 'Memorandum Opinion on the Geographic Scope of
the Convention Against Torture and Its Application in Situations of Armed
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3.3 Substantive rights

It can be deduced from interpretation according to the VCLT that Art 3
para 1 CAT applies extraterritorially whenever a jurisdictional link exists
(see 3.2.1),°% provided that "there are 'substantial grounds' for believing that
the person concerned would be in danger of being subjected to torture in a State
to which the person is facing deportation" 510

3.3.1.1.2 Arts 6 and 7 ICCPR

The ICCPR contains two provisions from which an implicit prohibition
of refoulement has been derived. First, Art 6 para 1 ICCPR sets out that
"[elvery buman being has the inberent right to life. This right shall be protected
by law. No one shall be arbitrarily deprived of his life". Next, Art 7 ICCPR
(first sentence) stipulates that "[nlo one shall be subjected to torture or to
cruel, inbuman or degrading treatment or punishment".

The Human Rights Committee interpreted Art 6 ICCPR as a non-re-
foulement obligation in its General Comment No 36.°!! In addition, the
Committee dealt with Art 7 ICCPR in its General Comment No 20 as
a non-refoulement prohibition requiring Contracting States not to expose
individuals "to the danger of torture or cruel, inbuman or degrading treatment
or punishment upon return to another country by way of their extradition,
expulsion or refoulement" 31> With this statement, the Committee abided
by the wording of Art 3 para 1 CAT. Eventually, in Mobammad Munaf
v Rumania, the Committee acknowledged that the prohibition of refoule-
ment under Arts 6 and 7 ICCPR did not depend on a physical border
crossing. Instead, the Commission considered the exercise of jurisdiction
as the main issue.’13

Conflict' (21 January 2013) 6 <https://www.documentcloud.org/documents/209
86585-20130121-dos-torture-convention> accessed 5 May 2023.

509 Committee against Torture, 'General Comment No 4 (2017) on the implemen-
tation of article 3 of the Convention in the context of article 22', CAT/C/GC/4
(4 September 2018) para 11.

510 Ibid para 12.

511 OHCHR, 'General Comment No 36: Article 6 (Right to Life)', UN Doc
CCPR/C/GC/36 (3 September 2019) para 31.

512 OHCHR, 'General Comment No 20: Article 7 (Prohibition of torture, or other
cruel, inhuman or degrading treatment or punishment)', UN Doc HRI/GEN/1/
Rev9 (Vol I) (10 March 1992) para 9 <https://www.refworld.org/docid/453883fb
0.html> accessed 14 February 2021.

513 See OHCHR, 'Communication No 1539/2006: Mohammad Munaf v Romania',
UN Doc CCPR/C/96/D/1539/2006 (21 August 2009) para 14.2 <https://www.re
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As regards the answer whether a state exercises extraterritorial jurisdic-
tion during resettlement selection missions, it has already been pointed
out that the Human Rights Committee itself referred to the exercise of
power or effective control over the right to life of a person as jurisdictional
threshold (see 3.2.1). If targeted actions of the receiving country concern-
ing its resettlement policy implementation have direct and foreseeable
effects on the non-refoulement rights derived from Arts 6 and 7 ICCPR,
the receiving country is arguably bound by these provisions, irrespective of
whether the individual has already reached their territory.

For climate migrants (see 2.5.4.3), the Human Rights Committee has
generally accepted the application of the non-refoulement principle in rela-
tion to life-threatening conditions caused by climate change. While the
Committee rejected the appeal of Ioane Teitiota,’'# it "accepted, in princi-
ple that it is unlawful for states to send people to places where the impacts
of climate change expose them to life-threatening risks or a risk of cruel, inhu-
man, or degrading treatment" 55 Specifically, the Committee observed that
it and regional human rights tribunals have established that environmental
degradation can compromise effective enjoyment of the right to life, and that
severe environmental degradation can adversely affect an individual’s well-being
and lead to a violation of the right to life".5'¢ In the specific case of Ioane
Teitiota, the Committee found, however, that Kiribati could still take
measures to remedy and prevent harm, though the Committee did not

fworld.org/cases, HRC,4acf500d2.html> accessed 14 February 2021: "The main
issue to be considered by the Committee is whether, by allowing the author to leave
the premises of the Romanian Embassy in Baghdad, it exercised jurisdiction over him
in a way that exposed him to a real risk of becoming a victim of violations of bis
rights under articles 6, 7, 9, 10, paragraph 1 and 14 of the Covenant, which it could
reasonably have anticipated."

514 See OHCHR, 'Communication No 2728/2016: Ione Teitiota v New Zealand',
UN Doc CCPR/C/127/D/2728/2016 (23 September 2020) para 9.11 <https://dem
aribus.files.wordpress.com/2020/02/2728-2016.pdf> accessed 19 June 2021.

515 Jane McAdam, 'Protecting People Displaced by the Impacts of Climate Change:
The UN Human Rights Committee and the Principle of Non-refoulement'
(2020) 114 American Journal of International Law 4, 708 (708); see also
Katharine M Donato, Amanda Carrico and Jonathan M Gilligan, 'As more
climate migrants cross borders seeking refuge, laws will need to adapt' (The
Conversation, 8 June 2021) <https://theconversation.com/as-more-climate-migran
ts-cross-borders-seeking-refuge-laws-will-need-to-adapt-159673> accessed 16 June
2021.

516 OHCHR, 'Communication No 2728/2016: Ione Teitiota v New Zealand', UN
Doc CCPR/C/127/D/2728/2016 (23 September 2020) para 9.5. See also ibid
paras 8.6, 9.4.
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clearly specify them. This means that future cases need to clarify when the
threshold is met so that no measures can still be taken to prevent a life-
threatening situation and, thus non-refoulement would apply. In such situa-
tions, provided that the conditions for extraterritorial jurisdiction are met,
non-refoulement obligations could also arise for receiving countries towards
climate migrants.

3.3.1.1.3 Art37lita CRC

Art 37 lita CRC states that "[nlo child shall be subjected to torture or other
cruel, inbuman or degrading treatment or punishment. [...]". The Committee
on the Rights of the Child clarified that Contracting Parties to the CRC
face an implicit obligation not to return a child to a country when there
are substantial grounds for assuming a real risk of irreparable harm. This
obligation mainly concerns Arts 6 (right to life) and 37 CRC (stated above)
but is not limited to those provisions.>!”

It shall be noted upfront that in the specific context of the rights of the
child, the assessment of the risk of irreparable harm must be conducted
more thoroughly than with regard to adults.>!8

The Committee on the Rights of the Child did not address extraterrito-
rial refoulement obligations in its General Comment No 6.5 However,
it affirmed the extraterritorial application of non-refoulement with regard
to Art 38 CRC, a provision concerning recruitment and participation in
hostilities.’?® While the Committee made reference to "the borders" of a
state which militates against the application in the resettlement selection
process, it also used the expression "in any manner whatsoever", which is
the wording of Art 33 para 1 Refugee Convention and indicates that the
prohibition includes multiple types of state actions (see 3.3.1.2).

Furthermore, interpretation in consideration of other applicable treaties
pursuant to Art 31 para 3 litc VCLT suggests that the extraterritorial
application of Art 37 lita CRC in the resettlement (selection) process is ex-

517 See Committee on the Rights of the Child, 'General Comment No 6: Treatment
of Unaccompanied and Separated Children Outside Their Country of Origin' (1
September 2006) 10, para 13 <https://digitallibrary.un.org/record/566055In=en>
accessed 14 February 2021.

518 See ibid 10, para 27.

519 See ibid 10, para 27.

520 See ibid 10, para 28.
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ceptionally possible, subject to the condition that the prospective receiving
country exercises jurisdiction.

3.3.1.1.4 Arts 2 and 3 ECHR

In the regional European context, Art 2 para 1 ECHR sets forth that
"[elveryone's right to life shall be protected by law. No one shall be deprived of
his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law". Furthermore,
Art 3 ECHR states that "[nlo one shall be subjected to torture or to inhuman
or degrading treatment or punishment". Both Articles inhere an implicit
refoulement prohibition.?! However, this does not answer the question
whether a country is obligated to extraterritorially adm:t an individual if
the individual would otherwise be subject to treatment contrary to Arts 2
and/or 3 ECHR.

Famously, in the Hirsi Jamaa judgement, the ECtHR found that Italy
violated Art 3 ECHR and Art 4 Protocol No 4 to the ECHR.?? Italy should
have known that the return of Somali and Eritrean migrants intercepted
by Italian ships (on these ships Italy exercised jurisdiction based on the flag
principle) in the Mediterranean Sea, i.e. outside Italy's territorial waters,
exposed them to the risk of serious human rights violations in Libya and
arbitrary repatriation to Eritrea and Somalia.>?3

Furthermore, the ECtHR affirmed that obligations under Art 3 ECHR
existed irrespective of any physical border crossing. For instance, in Al
Sadoon and Mufdhi v United Kingdom, the Court held that the transfer of
detainees from British to Iraqi custody, i.e. a situation of physical de facto
control, involved a breach of Art 3 ECHR because this transfer exposed

521 See Christoph Grabenwarter, European Convention on Human Rights: Commen-
tary (CH Beck/Hart/Nomos 2014) Art 2 ECHR, para 5; see also ibid Art 3
ECHR, paras 13f; see also Bader and Others v Sweden App No 13284/04 (ECtHR
8 November 2005) paras 42, 48; see also Saadi v Italy App No 37201/06 (ECtHR
28 February 2008) para 125; see also Tarakhel v Switzerland App No 29217/12
(ECtHR 4 November 2014) para 122.

522 See Protocol No 4 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, securing certain rights and freedoms other than those
already included in the Convention and in the first Protocol thereto (entered
into force 2 May 1968) ETS No 46.

523 See Hirsi Jamaa & Others v Italy App No 27765/09 (ECtHR 23 February 2012),
paras 137, 158, 186.
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the affected individuals to a real risk of being sentenced to death and
executed.5?4

Nonetheless, the ECtHR has yet to refrain from extending the scope
of non-refoulement under the ECHR to a positive obligation (under the
condition that the state exercises jurisdiction) to offer legal pathways
such as resettlement. Specifically, it avoided to do so in ND and NT v
Spain.5* In this case, the ECtHR dealt with the Spanish policy of 'hot
expulsions' of irregular migrants and thereby addressed the prohibition
of collective expulsion pursuant to Art 4 Protocol No 4 to the ECHR.52¢
The Court denied a violation of this Article because the applicants brought
themselves in the situation of collective expulsion and did not make use
of the possibility of entering Spain by legal means. At the same time, the
ECtHR expressly set out the requirement for Contracting States to "make
avatlable genuine and effective access to means of legal entry", which allowed
"all persons who face persecution to submit an application for protection" >’
However, it cannot be implied that this (vague) reference to legal pathways
triggers an autonomous positive obligation for prospective receiving coun-
tries under Art 3 ECHR. When relying on the applicant's self-caused forfeit
by not taking recourse to legal pathways, the ECtHR solely commented
on Art 4 Protocol No 4 to the ECHR but refrained from considering Art
3 ECHR.’?® Essentially, Art 4 Protocol No 4 to the ECHR differs from
Art 3 ECHR because it does not deal with torture, inhuman or degrading
treatment in the country of (first) refuge or in the home country.5

Also, in the subsequent case of Shahzad v Hungary, where the ECtHR
specified the standards set out in ND and NT, the Court did not compre-

524 See Al-Sadoon and Mufdhi v United Kingdom App No 61498/08, Merits and Just
Satisfaction (ECtHR 2 March 2010) para 143.

525 See ND and NT v Spain App No 8675/15 and 8697/15 (ECtHR 13 February
2020).

526 See Daniel Thym, 'A Restrictionist Revolution?: A Counter-Intuitive Reading of
the ECtHR's ND & NT-Judgment on 'Hot Expulsions' at the Spanish-Moroccan
Border' (Verfassungsblog, 17 February 2020) <https://verfassungsblog.de/a-restrict
ionist-revolution/> accessed 15 February 2021.

527 ND and NT v Spain, paras 209, 229.

528 See Sarah Progin-Theuerkauf, 'Grenzen des Verbots von Kollektivausweisun-
gen: Das Urteil des EGMR im Fall ND und NT gegen Spanien' in (2020) sui
generis, 309 (314, para 26).

529 See ibid 311, para 10. See also Constantin Hruschka, 'Hot Returns Remain
Contrary to the ECHR: ND & NT before the ECHR' (Eumigrationlawblog.eu, 28
February 2020) <https://eumigrationlawblog.eu/hot-returns-remain-contrary-to-t
he-echr-nd-nt-before-the-echr/> accessed 6 July 2022.
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3 The international law framework for resettlement

hensively comment on Art 3 ECHR. It is notable though, that the ECtHR
expressly highlighted the importance that entry points "secure the right to
request protection under the Convention, and in particular Article 3, in a gen-
uine and effective manner"S3. Sure, this does not answer the question of ex-
traterritorial non-refoulement obligations to admit persons in need for pro-
tection. Instead, as regards (extra)territoriality, Shabzad v Hungary con-
fronted the ECtHR with a new situation, namely the mirror question of
whether expulsion can take place before having crossed the border.>3!

The ECtHR's strong insistence on the access to legal pathways in
Shahzad v Hungary (and also MH v Croatia’3?) could have been interpret-
ed as signaling to Contracting States an obligation to provide legal path-
ways.>33 However, in AA and others v North Macedonia’34, the ECtHR took
a more restrictive stance than in ND and NT and found the applicants
culpable of circumventing legal pathways, even though such pathways
were arguably not available in practice.

Overall, the ECtHR has not provided clarity about the existence of an
obligation to provide legal pathways. It avoided to deal with Art 3 ECHR
in ND and NT v Spain and subsequent case law, and it denied jurisdiction
in respect of this Article in MN and others v Belgium (see 3.2.1). Given
these considerations, a definitive answer from the ECtHR regarding the
question whether a receiving country is obligated to extraterritorially admit
a potential resettlement beneficiary if he or she would otherwise be subject
to treatment contrary to Arts 2 and/or 3 ECHR is still missing.

530 Shahzad v Hungary App No 12625/17 (ECtHR 8 July 2021) para 62.

531 Outside the border fence in Hungary remains a strip of land that is still Hungar-
ian territory, and the Court held that this did not preclude expulsion. See ibid
para 49; see also Dana Schmalz, 'Right