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Foreword

This book is the result of two complementary projects — one substantive,
the other organizational. The substantive project is to explore law within
the tension field of objectivity and power. It is a topic that has been
following me from the very beginning of my studies.! The chair of Pro-
fessor Hans Christoph Grigoleit, for whom I worked as an assistant for
over a decade, provided an extremely inspiring environment to further
pursue this interest. In a way, the diverging conceptions of what law is
— an instrument of power or an objective reality limiting power — always
reappeared in very different contexts. In their extreme version they seem
to capture only part of the truth but not the whole of it. This book wants
to reflect the broad range of the topic and the justification of both ways of
looking at the law, depending on the perspective and the specific problem
one is about to examine. The organisational project is linked to how this
book was born: by bringing together young scholars from different areas
of interest, disciplines, and countries, with whom I have interacted at
different stages of my career. Even though the idea was to create a legal
theory dialogue, I wanted to include doctrinal statements on the issue of
objectivity as well. This approach reflects the necessity of considering the
peculiarities of each legal subbranch. But there is more to it: theoretical,
and especially epistemological questions have practical normative implica-
tions, which cannot be answered without the mechanisms that normally
settle normative disputes, ie constitutional enactments, majority votes or
other emanations of a given legal system. I develop this understanding,
which I call Constitutional Pragmatism, in the introductory chapter in more
detail.

The two projects leading to this book would not have been possible
without the invaluable support of a variety of institutions and people.
First and foremost, I owe my gratitude to the Max Planck Institute for

1 I want to mention the seminars with Lorenz Schulz on truth in legal reasoning
(2010/2011) and with Hans Christoph Grigoleit and Jens Kersten on methodology,
objectivity, and ideology (2012), both at the Ludwig Maximilian University of Mu-
nich (LMU), the scientific college (Wissenschafiskolleg) with Christian Hillgruber
and Frank Schorkopf on power and law (2011/2012) organized by the German
Academic Scholarship Foundation (Studienstiftung), and the class on legitimacy-
based law with Tom Tyler at Yale Law School (2019).
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Foreword

Tax Law and Public Finance in Munich for which I worked as a research
associate during the past two years: the institute provided the generous
funding for both the conference and this book. Especially its director,
Professor Wolfgang Schoén, unconditionally supported the idea from the
very beginning. Not only did he contribute to the conference with his
insightful and personal talk on the thinking of Werner Flume. He also
helped to overcome each and every of the various organizational hurdles.
In this regard, I also want to thank his secretary, Gabriele Auer, whose
experience and dedication provided the backbone of this undertaking. I
am also particularly grateful to Professor Hans Christoph Grigoleit and
Professor Peter M. Huber for immediately accepting my invitation to the
conference and for sharing their experienced views and insights with us.
Finally, I want to thank all the peer reviewers involved that helped to get
the book accepted and financed, as well as Florian Bode, who reported on
the conference.?

I will end this foreword by briefly sketching out the plan of this collect-
ed volume. In the first part, which consists of my introductory chapter
(§ 1), I present different ways of thinking about objectivity to structure the
theoretical discourse and to provide some notional clarification. I also ex-
plain why the topic of objectivity and power is relevant and how we
should approach it.

The second part contains two general contributions regarding legal inter-
pretation. The first one, by Hans Christoph Grigoleit (§2), underlines the
need of objective teleological interpretation of statutes as a response to the
rather fictious claim of the will of the legislator. The second one, by Franz
Bauer (§3), points out how the subjective (historical) interpretation of
statutes, rightly understood, can avoid many of the pitfalls underlined by
its critiques.

Then, the topic of objectivity and power is approached in specific areas
of law. In that spirit, the third part focuses on constitutional law. It con-
tains an outline of how objectivity is pursued in the reasoning of the Ger-
man Federal Constitutional Court (Bundesverfassungsgericht) by Peter
M. Huber (§4), who also builds on his experience as its Justice. Daniel
Wolff (§5) turns to US constitutional law and analyses the (implicit) as-
sumptions of the concept of law and the possibility of objectivity in legal

2 Florian Bode, ‘Tagungsbericht: The Law between Objectivity and Power. Young
Scholars Conference am Max-Planck-Institut fiir Steuerrecht und Offentliche Fi-
nanzen in Miinchen am 12. und 13. Oktober 2020’ (2021) 76 JZ 411-412.
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reasoning that underlie the debate on interpretive methodology between
originalists and living constitutionalists.

The fourth part takes a closer look at private law. It starts with a contri-
bution by Ben Kohler (§ 6) on remedial discretion — a particular form of
institutionalized subjectivity and power. It is followed by the chapter of
Victor Jouannaud (§7) on the scope of the essential matters doctrine
(Wesentlichkeitsdoktrin) in private law adjudication. He argues for a limited
applicability as long as the particular norms of private law aim at an (ob-
jective) balancing of interests. In contrast, for norms of private law that
serve (subjective) regulatory goals, the constitutional doctrine applies. The
part ends with a look at the international realm: following a comparative
approach, Andreas Engel (§ 8) contrasts the power-based understanding of
conflict of laws dominant in the United States with the European objective
understanding of the system of private international law. However, he also
points to the ongoing convergence of both approaches.

The fifth part turns to criminal law broadly speaking. Lucia Sommer-
er (§9) dwells on the risks of trying to create presumed objectivity in the
field of predictive policing through the use of algorithms. Martin D.
Haissiner (§ 10) analyses the presumption of innocence and its relation to
(objective) truth as the goal of criminal proceedings.

The sixth part is dedicated to international arbitration, an area in which
issues of legal theory are particularly present due to the lack of any
sovereign to settle disputes authoritatively. Fabio Nufiez del Prado (§11)
starts this part by presenting his vision of arbitration, characterized by a
strong belief in the market mechanism. Inspired by Hayekian thought, he
entrusts spontaneous orders to create some kind of objectivity beyond the
state. Even though Santiago Onate (§ 12) also aims at an objective arbitral
order beyond the nation state, the foundation of his approach does not
consist in the market mechanism but rather in the value-judgments of the
international community.

The contributions of the seventh part take an interdisciplinary approach.
Whereas Peter Zickgraf (§ 13) analyses the potentials of the economic ana-
lysis of law to objectivize legal reasoning within the methodological po-
sitions of the German legal order, Emilia Jocelyn-Jolt (§ 14) explores the
topic of this book from the angle of law and literature.

The final part is dedicated to what I call structural objectivity in my intro-
duction: it is primarily not about the necessary power- or objectivity-based
content of a legal decision but rather about the structures within which we
think about law and the necessary consequences that come along with the
decision for a particular path. In that vein, Jan-Erik Schirmer (§ 15) points
out how metaphors pre-structure our legal thinking, and Alvin Padilla-Ba-
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bilonia (§ 16) unveils the duality of citizenship, which functions as both, a
source of rights and an imperialist instrument of power. He thereby points
to some kind of structural objectivity, because even though a government
might be free in deciding whether or not to grant citizenship, it cannot es-
cape the dual consequences that this decision entails.

Philip M. Bender
Munich, January 2022
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§ 1 Ways of Thinking about Objectivity

Philip M. Bender"

I. Introduction

II. Productional and Applicational Objectivity

1. Productional objectivity

a.

b.

The irrelevance of positivism

Three modes of achieving objectivity

aa. Observational mode of thought

bb. Deontological mode of thought

cc. Consequentialist mode of thought

Three modes of dealing with subjectivity

aa. Decisionist mode of thought

bb. Procedural mode of thought

cc. Critical mode of thought

Parallels in private lawmaking

aa. Objectivist approaches to contract law

bb. Subjectivist approaches to contract law

cc. The objectivist dimension of private autonomy in heteronomous
lawmaking

2. Applicational objectivity

a.

b.

C.

Subjectivity and objectivity in interpretation

Permutations of objectivity and subjectivity in adjudication

aa. Productional subjectivity and applicational objectivity
(‘Subjectivists’)

bb. Productional objectivity and applicational objectivity
(‘Objectivists’)

cc. Productional subjectivity and applicational subjectivity
(‘full nihilists’)

dd. Productional objectivity and applicational subjectivity
(‘partial nihilists’)

Parallels in private lawmaking

III. Why and How to Think about Objectivity
1. Relativity of legitimacy

a.

b.

The meaning of legitimacy and its connection to objectivity
The criterion of legitimacy and its connection to objectivity

20

23
24
24
25
26
29
30
33
35
36
37
38
39
41

45

46
47
49

49

52

54

56
58
60
60

61
62

* 1 am grateful to the participants of the Munich Young Scholars Conference of
October 2020 for highly valuable feedback. Especially, I owe my gratitude to Franz
Bauer, José F Girdn, Alvin Padilla-Babilonia and Tom Tyler for their enriching
comments.
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C.

A field-specific approach
aa. Field-specificity and empirical legitimacy
bb. Field-specificity and normative legitimacy

2. Constitutional Pragmatism

a.

b.

The Pragmatic leg of Constitutional Pragmatism

aa. Three core aspects of philosophical Pragmatism

bb. The different perspective of pragmatic adjudication

The constitutional leg of Constitutional Pragmatism

aa. Pragmatism and the constitution intertwined

bb. Epistemological statements of the constitution
(1) Epistemological statements on the productional level
(2) Epistemological statements on the applicational level

IV. Structural Objectivity
1. Structuralism

2. Developing the notion of structural objectivity

a.
b.
c.

Distinctness

Unconsciousness and necessity

Relations

aa. Form and substance: bundle-structures I

bb. Substance and substance: bundle-structures II
cc. Thought-structures

dd. Reception-structures

3. Parallels in private lawmaking
4. Why to think about structural objectivity

V. Conclusion

L. Introduction

66
67
71
73
73
74
75
77
77
79
80
82

85
85
88
88
88
90
90
91
92
92
93
94

96

People tend to see lawyers in very different ways. Some see them as legal
mechanics that apply the law as it is — others as servants of the powerful
that fill legal notions with whatever serves their interests. Accordingly,
they either conceive the law as an objective reality, a concretization of
justice, subject to discovery — or as a tool without content on its own,
shaped by the discretion of those in power. These different perspectives on
what the law is and how it operates within society not only characterize
the day-to-day experience of lawyers. They equally divide legal thought
as it exists between the poles of objectivity and power. This is true even
though objectivity as an ideal of science is a relatively young concept, born

20
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§ 1 Ways of Thinking about Objectivity

in the middle of the 19th century.! Indeed, we can reconceptualize older
(legal) theories and translate their concerns into modern language.

To grasp this (eternal) tension between what we might now call objec-
tivity and power, it is helpful to clarify the notion of objectivity from
the very outset. We will understand objectivity as an ideal — the ideal of
acquiring ‘knowledge that bears no trace of the knower™, the ideal of ‘sup-
pression of some aspect of the self® in the processing and communication
of legal information. It is the countering of the other pole, subjectivity,
which can be explicated as the imposition of one’s self.# Subjectivity there-
fore is closely related to the concept of social power (Macht), understood as
the chance to carry through the own will within a social relationship.’ In
that sense, objectivity and power open up a tension field within each legal
decision. Objectivity limits power, just as power threatens objectivity. This
book wants to explore the phenomenon of law within this tension field.
It explores the presence of different active selves — the selves of lawmakers,
adjudicators, or contracting parties — in the decisions they take.® It thereby
aims to reflect the different views one can have about law, objectivity, and
power — depending on the theoretical position, the area of law, and the
general predispositions. My introductory chapter aims to provide some no-

Lorraine Daston and Peter Galison, Objectivity (Zone Books 2010) 27.

ibid 17.

ibid 36.

ibid 36-37. This definition brings us close to how Kent Greenawalt, Law and Objec-

trvity (Oxford University Press 1992) implicitly uses objectivity (especially in Parts I

and III). It is broad enough to encompass aspects of metaphysical, epistemological,

and semantic objectivity, without requiring a clear distinction. On these different
perspectives, cf Brian Leiter, ‘Law and Objectivity’ in Jules Coleman and Scott

Shapiro (eds), The Oxford Handbook of Jurisprudence & Philosophy of Law (Oxford

University Press 2002) 970-976; Andrei Marmor, Positive Law and Objective Values

(Clarendon Press 2001) 112-134; Brian Leiter (ed), Objectivity in Law and Morals

(Cambridge University Press 2001). For further references on objectivity, truth,

and law (also from the German discourse), see Carsten Backer, ‘Einleitende Be-

merkungen’ in Carsten Backer and Stefan Baufeld (eds), Objektivitit und Flexibilitdt

im Recht (Franz Steiner 2005) 11.

S cof Max Weber, Wirtschaft und Gesellschaft: Grundriff der verstehenden Soziologie (Jo-
hannes Winckelmann ed, 5th edn, Mohr Siebeck 1980) pt 1 ch I § 16 (only the ele-
ments of the definition considered relevant in this context are quoted). On that
definition Isidor Wallimann, Nicholas C Tatsis and George V Zito, ‘On Max We-
ber's Definition of Power’ (1977) 13 Australian and New Zealand Journal of Soci-
ology Canberra 231, 232.

6 This excludes another possible perspective: the extent to which passive selves (and

their subjective traits) are taken into consideration by the law, cf Greenawalt (n 4)

91-160 (Part II - How the Law Treats People).

B W N =
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tional clarifications and classifications. In that vein, it will suggest different
ways of thinking about objectivity. It further outlines the importance of
objectivity in legal thought and proposes an approach to the topic.

I will start with contrasting two ways of thinking about objectivity
within the law (IL.), which both deal with the possibilities and limits of
suppressing the self — but on different levels of the legal process. Whereas
the first way explores the issue on the level of lawmaking (productional
objectivity), the second way scrutinizes the question on the level of the
application of law (applicational objectivity).” Practically each institution
of a legal system engages in both, norm production and application. Con-
sider, for example, a parliament that not only creates new law through
statutes but also applies constitutional norms. Likewise, judges apply the
constitution, statutes, precedents, and contractual norms but also create
law through new precedents. The same is true for individuals who apply
the law but also create law through contractual stipulations. In other
words, production and application of law is understood in functional, not
in institutional terms.

Then, I will outline why it is important to examine the possibility of
(productional and applicational) objectivity within the law and how we
should deal with the theoretical disputes from the perspective of a lawyer
(IIL.). In doing so, I will first suggest that the importance of talking about
objectivity stems from its link to legitimacy: where objectivity is achiev-
able, it provides for legitimacy because it allows a substantive justification
beyond the self. Where objectivity is beyond our reach and power deter-
mines content, we have to strive for procedural forms of legitimacy and
thereby tame the remaining realm of the self. In other words, whether we
should aim at substantive or procedural legitimacy depends on the degree
of objectivity we can achieve, and in that sense, legitimacy is a relative

7 The distinction of these different issues is often neglected in theory of law.
Nonetheless, there are examples of similar distinctions, cf eg Richard A Posner, The
Problems of Jurisprudence (Harvard University Press 1990) 11, who presents different
permutations of natural law and positivism on one axis and formalism and realism
on the other and thereby indirectly also distinguishes the productional (natural
law vs positive law) and the applicational level (formalism vs realism). See also
Marietta Auer, Materialisierung, Flexibilisierung, Richterfreiheit: Generalklauseln im
Spiegel der Antinomien des Privatrechtsdenkens (Mohr Siebeck 2005) 214-217, whose
‘applicational positivism’ (Anwendungspositivismus) is close to theories upholding
applicational objectivity but whose ‘validity-positivism’ (Geltungspositivismus) is not
the same as productional objectivity. Instead, she refers to the classical positivism
debate concerned with the definition of law, which is — as I will explain in a
second — not the focus of this essay.
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notion (relativity of legitimacy). This, however, raises the question of how
to determine the areas in which we can achieve objectivity. I will propose
that we should approach this theoretical problem in Pragmatic terms:
given that each epistemological question has normative implications, it is
the epistemological position of the constitution that should educate our
answer (Constitutional Pragmatism).

Finally, I will point to a third way of thinking about objectivity (IV.).
This kind of objectivity refers to the impact that structural arrangements
have on our understanding, thinking, and decisionmaking within the law
(structural objectivity). They lead to objectivity because they impose limits
on what power can 7 fact achieve. Indeed, they operate like paths among
which we might be able to choose but which we cannot leave. Each
of these paths is constituted by bundles of interconnected consequences,
thought patterns, and predispositions. Structural objectivity is transversal
to the previous two ways of thinking about objectivity in that its structural
arrangements operate on the productional and applicational level alike.
Even though they limit individual power on these levels factually (and
therefore constitute their own form of objectivity), they also threaten to
distort communication processes, which are essential for the previously
described normative forms of productional and applicational objectivity.
In that sense, structural objectivity is necessarily ambivalent.

II. Productional and Applicational Objectivity

This part of the introductory chapter is dedicated to the distinction be-
tween productional and applicational objectivity. Both of them explore the
possibilities and limits of objectivity, they are both concerned with norma-
tively suppressing the self — but they focus on different levels of the legal
process. Productional objectivity focuses on a stage where no previously
posited controlling norm exists and asks whether we can objectivize the
making of law (1.). Applicational objectivity is different in that it focuses
on a stage where there is a norm that can be interpreted. It is therefore
concerned with whether we can objectivize the application of law (2.).
Thus, the main difference between both levels concerns the presence or
absence of positive law. This has important consequences for objectivity.
Whereas the only possibility to (partly) suppress the self of the decision-
maker on the productional level is by reference to prepositive concepts,
the applicational level allows us to take into account an additional source
of objectivity. Indeed, the positive law contains statements of previous de-
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cisionmakers, which we can use to push back on the power of subsequent
decisionmakers.

1. Productional objectivity

I will start the inquiry about productional objectivity by differentiating
it from the debate around positivism to prevent misunderstandings and
misleading associations one might have. Indeed, positivism will play only
a subordinate role in what follows (a.). I will then present three modes
of achieving (productional) objectivity and show how these modes can
be found in principal currents of legal thought (b.). If objectivity is not
achievable, we have to deal with subjectivity, which is why a presentation
of three ways of doing so will follow (c.). Finally, I will turn to private
lawmaking and sketch out how the theoretical divide between objectivist
and subjectivist approaches is replicated in contract law (d.).

a. The irrelevance of positivism

Legal positivism — at least one version of it® — makes a definitional claim:
law is to be defined without reference to morals.” It does not claim that
norms of morality do not exist or that they are not intelligible — positivists
might decide either way on that point. To put it simply, positivism just
argues that these principles are not (necessarily) law and that law remains
law even if it contradicts them.'? In contrast, nonpositivists argue in favour
of a connection between law and morals, so that at least extremely unjust

8 cf Auer, Materialisierung (n 7) 214-215, who calls this version validity-positivism
(Geltungspositivismus), as opposed to applicational positivism (Anwendungspositivis-
mus), to which we will turn later.

9 cf Hans Kelsen, Reine Rechtslebre (2nd edn, Verlag Franz Deuticke 1960) 68-69
(from the angle of normative positivism); HLA Hart, The Concept of Law (Leslie
Green ed, 3rd edn, Oxford University Press 2012) 185-186; HLA Hart, ‘Positivism
and the Separation of Law and Morals’ (1958) 71 Harvard Law Review 593, 601,
especially n 25, under (2) (from the angle of sociological positivism).

10 Therefore, presenting positivists as voluntarists, as it is often done (eg Jan
Schroder, Recht als Wissenschaft: Geschichte der juristischen Methodenlebre in der
Neuzeit (1500-1933), vol 1 (3rd edn, CH Beck 2020) 295-297), is only convincing
if one limits the examination to the lega/ realm.
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law ceases to be law.!! This debate, especially from a German perspective,
might have some relevance for dealing with the appalling injustices of
Nazi Germany!? or the cases involving marksmen on the Berlin Wall'3. Be-
yond these extraordinary cases, however, the dispute between positivism
and nonpositivism can be approached as a mere problem of terminology
and is as such quite fruitless.'* At least, it does not add anything to the
question of whether a legal decision can be isolated from the decisionmak-
er and justified by reference to prepositive (legal or extralegal) concepts. In
other words, it is beyond the focus of this introductory essay and of the
whole book. We might come back to positivists and natural law theorists,
but only insofar as they express statements on the possibilities and limits of
objectivity. Having narrowed down the perspective of this essay, we can
now examine legal thought under the aspect of objectivity and power.

b. Three modes of achieving objectivity

My outline will start with ‘modes of thought!* that justify a legal decision
not by reference to the self of the decisionmaker but by reference to some

11 From an American perspective Lon L Fuller, ‘Positivism and Fidelity to Law: A
Reply to Professor Hart’ (1958) 71 Harvard Law Review 630, 644-648 (on ‘the in-
ternal morality of law’, notion on 645), 648-657 (on Nazi laws). From a German
perspective Gustav Radbruch, ‘Gesetzliches Unrecht und tbergesetzliches Recht’
(1946) 1 SJZ 105, 107 (so-called ‘formula of Radbruch’); Robert Alexy, Begriff und
Geltung des Rechts (2nd edn, Verlag Karl Alber 2020) 44; Robert Alexy, ‘The Dual
Nature of Law’ (2010) 23 Ratio Juris 167.

12 See BGHZ 3, 94, 107; BVerfGE 3, 58, 119; 6, 132, 198; 23, 98, 106.

13 See BGH NJW 1993, 141, 144; 1995, 2728, 2730-2731.

14 cf Posner, The Problems of Jurisprudence (n 7) 229 (‘Regarding from a distance of
thirty years the debate between H. L. A. Hart and Lon Fuller over the legality of
Nazi laws, I am struck by how little was at stake.”). The argument that without
claiming the legal nature of prepositive principles, we cannot criticize decisions
based on principles (Ronald Dworkin, ‘The Model of Rules’ (1967) 35 Chicago
Law Review 14, 29-31), can be countered by either suggesting that the law might
incorporate them (this being the position of inclusive positivists like Hart, see
generally Leslie Green, Introduction to the Concept of Law (2012) xxxix) or by
pointing to the additional relevance of extralegal concepts for deciding the social
issues with which the law is concerned (this being eg the pragmatic answer, cf
Posner, The Problems of Jurisprudence (n 7) 468).

15 On that expression from an anthropological viewpoint cf Wolfgang Fikentscher,
Modes of thought: A study in the anthropology of law and religion (2nd edn, Mohr
Siebeck 2004) 17 ff. It corresponds to the notion of ‘approach’ as opposed to
‘school” or ‘movement’, see Guido Calabresi, ‘An Introduction to Legal Thought:
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substantive criterion beyond the self. Even though these modes share an
inclination to objectivity, they differ profoundly in the ways they obtain
the necessary normative insights to guide the lawmaker. I will call these
modes observational, deontological, and consequentialist.

aa. Observational mode of thought

The first mode of thought is observational. It starts with the idea that by
observing reality, we can discern (legal) norms.'® It therefore is at odds with
the modern separation between what is (sezzz) and what ought to be (sollern).”
Classical natural law theories, inspired by the idea that nature can reveal its
order and thereby provide guidance for behaviour'®, contain an observation-
al element.”” The historical school also applies an observational mode of
thought in that it references not nature as such but the ‘spirit of the people’

Four Approaches to Law and to the Allocation of Body Parts’ (2003) 55 Stanford
Law Review 2113, 2131-2132.

16 In that sense, it has similarity with what Greenawalt (n 4) 165 ff describes as ‘cul-
tural morality’.

17 Established in the Scottish Enlightenment, cf David Hume, A treatise of human na-
ture (Lewis A Selby-Bigge ed, Clarendon Press 1896) 469470 (book III pt I s I).
Even stricter applied from the semantic vantage point of Analytical Philosophy, cf
George E Moore, Principia Ethica (Cambridge University Press 1903) ch II para 24
(naturalistic fallacy).

18 Michel Villey, La formation de la pensée juridique moderne (Quadrige/PUF
2006) 86.

19 From Antiquity Aristoteles, Politics, vol 21 (Harris Rackham ed, Harvard Universi-
ty Press 1944) book VII pt I (‘natural order of things’). From the Middle Ages St
Thomas Aquinas, Summa Theologiae (Fathers of the English Dominican Province
ed, 2nd edn, Burns Oates & Washbourne 1920) Prima Secundae, Question 91
(art 2) (‘[...] and this participation of the eternal law in the rational creature is
called the natural law.”), but in Question 94 (art 3) already pointing to the im-
mutability of the principles of natural law and in that sense paving the way for
deontological natural law theories. See also Francisco de Vitoria, La Ley (Luis
Frayle Delgado ed, 2nd edn, Tecnos 2009) 29-34 (commentary on question 94).
From the current doctrine John Finnis, ‘Natural Law: The Classical Tradition’ in
Jules Coleman and Scott Shapiro (eds), The Oxford Handbook of Jurisprudence &
Philosophy of Law (Oxford University Press 2002) 3; Villey (n 18) 90, 158, 618
(‘méthode expérimentale’, exaggerating the differences between the classics and
the moderns).
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(Volksgeist) and the legal evolutions connected to it as the source of law.?* The
German line of thought called ‘correct law’ (richtiges Recht)*' contains
elements of this historical approach: it analyses the predominant cultural
tradition of a certain legal system at a certain time to discern commonly
shared norms. Dworkin’s chain novel theory of law??, insofar as it considers
the ‘standing political order’ as a ‘source of judicial rights’?3, likewise applies
an observational mode and could be described as the American counterpart
to German schools of ‘correct law’.24 Furthermore, the observational mode
can appear in particularly anti-liberal theories, like in the national-socialist
concrete thinking in orders?’, or in fundamentally liberal ones, like in

20 For a particularly clear account Friedrich Carl von Savigny, Vom Beruf unsrer Zeit
fiir Gesetzgebung und Rechtswissenschaft (Mohr und Zimmer 1814); Friedrich Carl
von Savigny, ‘Uber den Zweck dieser Zeitschrift’ (1815) 1 Zeitschrift fiir
geschichtliche Rechtswissenschaft 1, 6-7. On the historical school, cf Schroder,
Recht als Wissenschaft (n 10) 195-198. In a similar sense, the sociological schools
described by the same author on 289-290 can be seen as aiming at observational
objectivity.

21 Notably the later Karl Larenz, Richtiges Recht: Grundziige einer Rechtsethik (CH
Beck 1979) 23-32, especially on 31-32 on the cultural relativity of justice. See also
Claus-Wilhelm Canaris, Die Feststellung von Liicken im Gesetz: Eine methodologische
Studie iiber Voraussetzungen und Grenzen der richterlichen Rechtsfortbildung praeter
legem (2nd edn, Duncker & Humblot 1983) 57 (§49); Claus-Wilhelm Canaris,
Systemdenken und Systembegriff in der Jurisprudenz entwickelt am Beispiel des
deutschen Privatrechts (2nd edn, Duncker & Humblot 1983) 18; Walter Schmidt-
Rimpler, ‘Grundfragen einer Erneuerung des Vertragsrechts’ (1941) 147 AcP 130,
155-156 (seeing the procedure of contract as a means to reach ‘rightness’).

22 Ronald Dworkin, ‘Natural Law Revisited’ (1982) 34 University of Florida Law Re-
view 165, 166-168 (on the metaphor), 168-169 (applying it to the law), 183-187
(concretizing it by reference to the political order).

23 ibid 185.

24 However, it shall be noted that in other parts, he seems to develop the relevant
prepositive norms from a ‘right to concern and respect taken to be fundamental
and axiomatic’ (Ronald Dworkin, Taking Rights Seriously (Bloomsbury 2013) 14,
also 11), and is therefore closer to the modern natural law theories to which we
will turn in a moment when dealing with the deontological mode of thought.

25 Carl Schmitt, Uber die drei Arten des rechtswissenschaftlichen Denkens (3rd edn,
Duncker & Humblot 2006) 11, 17. See also already Carl Schmitt, Legalitit und Le-
gitimitdt (8th edn, Duncker & Humblot 2012) 9. After 1945, see Carl Schmitt, Die
Tyrannei der Werte (3rd edn, Duncker & Humblot 2011) 23. See also the early
Karl Larenz, Uber Gegenstand und Methode des vilkischen Rechtsdenkens (Junker
und Dinnhaupt 1938) 27 ff. For an analysis that underlines the nonvoluntaristic
tendencies, see Jan Schroder, Recht als Wissenschaft: Geschichte der juristischen Me-
thodenlebre in der Neuzeit (1933-1990), vol 2 (3rd edn, CH Beck 2020) 5-7 (NS
thinking generally), 42-44 (concrete thinking in orders).
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Hayek’s spontaneous order (cosmos)?¢ and its reception in the idea of a Private
Law Society (Privatrechtsgesellschaft)?”. In a way, it is also present in the
German free-law-movement (Fresrechtsbewegung), which describes its ‘free
law’ sometimes in terms of ‘correct law’, ie culture-dependent natural law?,
sometimes in terms of spontaneity and unconscious organic law?’. Beyond
these theoretical accounts, we find the observational mode of thought in
everyday legal doctrine, when we solve cases on the basis of customary law
(Gewohnbeitsrecht)®, the ‘nature of things’ (Natur der Sache)3', or the ‘nor-
mativity of things’ (Sachgesetzlichkeit)3?.
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Most prominently Friedrich A Hayek, Law, Legislation and Liberty: A new state-
ment of the liberal principle of justice and political econonry (3rd edn, Routledge
1998) 8 ff (evolution vs construction), 35 ff (cosmos vs taxis); Friedrich A Hayek,
New Studies in Philosophy, Politics, Economics and the History of Ideas (University of
Chicago Press 1978) 3 ff (ch 1), especially 10. For an application of his theory to
arbitration, see Fabio Nufiez del Prado, ‘Stateless Justice: The Evolutionary Char-
acter of International Arbitration’ (§ 11).

Franz B6hm, ‘Privatrechtsgesellschaft und Marktwirtschaft’ (1966) 17 ORDO 75.
Before him already Justus W Hedemann, Das biirgerliche Recht und die neue Zeit:
Rede gebalten bei Gelegenbeit der akademischen Preisverteilung in Jena am 21. Juni
1919 (Verlag von Gustav Fischer 1919) 12. After him Ernst-Joachim Mestmacker,
‘Wirtschaftsordnung und Staatsverfassung’ in Heinz Sauermann and Ernst-
Joachim Mestmacker (eds), Wirtschaftsordnung und Staatsverfassung: Festschrift fiir
Franz Bohm zum 80. Geburtstag (Mohr (Paul Siebeck) 1975) 411; Ernst-Joachim
Mestmacker, Wettbewerb in der Privatrechtsgesellschaft: Erweiterte Fassung der
1. Franz-Bohm-Vorlesung am 19. September 2017 in Freiburg (Mohr Siebeck 2019)
22 ff; Claus-Wilhelm Canaris, “Verfassungs- und europarechtliche Aspekte der
Vertragsfreiheit in der Privatrechtsgesellschaft’ in Peter Badura and Rupert Scholz
(eds), Festschrift fiir Peter Lerche zum 65. Geburtstag: Wege und Verfahren des Verfas-
sungslebens (CH Beck 1993) 874 ff; Franz Bydlinski, Das Privatrecht im Rechtssystem
einer ‘Privatrechtsgesellschaft’ (Springer 1994) 63 ff.

Hermann Kantorovicz, using the pen name Gnaeus Flavius, Der Kampf um die
Rechtswissenschaft (Carl Winter’s Universititsbuchhandlung 1906) 10-12 (with ex-
plicit reference to ‘correct law’).

ibid 15, 18.

On custormary law, cf Karl Larenz and Claus-Wilhelm Canaris, Methodenlebre der
Rechtswissenschaft (Springer 1995) 176-178.

For a definition particularly close to the concrete thinking in orders, see Canaris,
Liicken tm Gesetz (n 21) 118 (§ 107).

cf Hans Christoph Grigoleit, ‘Leistungspflichten und Schutzpflichten’ in Andreas
Heldrich and others (eds), Festschrift fiir Claus-Wilhelm Canaris zum 70. Geburtstag,
vol 1 (CH Beck 2007) 304; Hans Christoph Grigoleit and Lovro Tomasic, ‘§ 93
AktG’ in Hans Christoph Grigoleit (ed), Aktiengesetz: Kommentar (2nd edn, CH
Beck 2020) para 36.
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bb. Deontological mode of thought

The second mode of thought is deontological .33 It respects the separation
between is and ought and develops guidance by reference to normative
principles.3* These principles, however, have to come from somewhere.
Either one considers them accessible for human reason (which is the ap-
proach of modern natural law theories®), one appeals to divine revelation
(which characterizes theocratic accounts®®), or one sets them axiological-
ly without reference to God¥. Yet another possibility is to apply the
previously presented observational mode of thought to gain some basic
principles and to start from there with the deontological reasoning. For
instance, theories of ‘correct law’ and similar theoretical accounts refer

33 The deontological mode of thought is close to what Schroder, Recht als Wis-
senschaft (n 10) 292-295 describes as philosophical currents with an idealistic
notion of law.

34 It has some similarities with what Greenawalt (n 4) 4, 6, 165 describes as ‘political
morality’, even though important differences exist in detail (eg with regard to the
qualification of classical natural law theories).

35 Even though qualified as modern, these modern natural law theories have origins
in the Stoic tradition of Antiquity, see Marcus T Cicero, De re publica (Friedrich
Osann ed, Librorum Fragmenta 1847) 283-284 (lib III cap 22 para 33). From
the modern representatives, see Hugo Grotius, The Right of War and Peace, vol 1
(Richard Tuck ed, Liberty Fund 2005) 150 (ch I s X.1) (‘Natural Right #s the
Rule and Dictate of Right Reason [...T), pointing on 155 (X.5) to its unalterable
character and building especially on 156 (X.6) on Aquinas (n 19) Prima Secunade,
Question 94 (art 4). See also Thomas Hobbes, Elementa Philosophica de Cive (Hen-
ricus Bruno 1647) 18 (ch II) (‘Legem naturalem non esse consensum hominem,
sed dictamen rationis’), even though his natural law has an extremely reduced
content. For more recent accounts of this tradition, see (without interest in
the precise content of their moral natural law) Radbruch (n 11), 107 (so-called
‘formula of Radbruch’); Alexy, Begriff und Geltung (n 11) 44; Alexy, ‘Dual Nature’
(n11).

36 eg Ruhollah Khomeini, Islamic Government: Governance of the Jurist (Velayat-e
Fageeh) (Hamid Algar tr, The Institute for Compilation and Publication of Imam
Khomeini's Work 1970) 29. Divine law is often seen in a subjectivist (voluntaris-
tic) tradition because it originates in the will of God. On that point Andrew
Blom, ‘Hugo Grotius (1583-1645)’ in James Fieser and Bradley Dowden (eds), In-
ternet Encyclopedia of Philosophy <http/iep.utm.edu/grotius/> accessed 16 January
2022. However, from the viewpoint of human-posited law, it provides substantive
guidelines beyond the self of the lawmaker and therefore allows to be grouped
within modes of thought that aim at objectivity.

37 As noted, some passages of Dworkin suggest that he follows this approach, see eg
Dworkin, Taking Rights Seriously (n 24) 14.
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to the predominant principles of a certain culture?® or political system.??
In doing that, they apply an observational mode of thought at an early
stage and unfold a deontological theory based on them. The methodologi-
cal counterpart of this mode of thought can be described as formalism
(Begriffsjurisprudenz)® insofar as principles are taken as the starting point
for conceptual deductions. In contrast, when these principles are opera-
tionalized through a flexible balancing-approach and taken in their teleo-
logical dimension, the deontological mode leads to the jurisprudence of
values (Wertungsjurisprudenz)*' or its American counterpart, the doctrine of
reasoned elaboration*2.

cc. Consequentialist mode of thought

The third mode of thought is consequentialist since it focuses on the good
and bad real-life consequences of each legal decision. Just as the deontolog-
ical mode could not justify the origin of its principles, the consequentialist
mode cannot provide the criterion of how to evaluate consequences. Eval-

38 Larenz, Richtiges Recht (n 21) 23-32, especially on 31-32; Canaris, Liicken im
Gesetz (n 21) 57 (§49); Canaris, Systemdenken (n 21) 18; Schmidt-Rimpler (n 21),
155-156.

39 Dworkin, ‘Natural Law Revisited’ (n 22) 185. Assuming normativity axiologically
from a certain point on is also the purpose of Kelsen’s ‘basic norm’ (Grundnorm),
see Kelsen (n 9) 23 (‘im juristischen Denken vorausgesetzt’), even though it is not
used with regard to prepositive principles but only with regard to posited law.

40 On classical (German) formalism (Begriffsjurisprudenz), see generally Hans-Peter
Haferkamp, ‘Begriffsjurisprudenz’ in Michael Anderheiden and others (eds), En-
zyklopddie der Rechtsphilosophie (2011) especially under III. For a neo-formalist
American account, see Ernest ] Weinrib, The Idea of Private Law (2nd edn, Oxford
University Press 2012); Ernest ] Weinrib, ‘Legal Formalism: On the Immanent
Rationality of Law’ (1988) 97 Yale Law Journal 949. For a neo-formalist German
account, see Florian Rodl, Gerechtigkeit unter freten Gleichen: Eine normative Rekon-
struktion von Delikt, Eigentum und Vertrag (Nomos 2015).

41 Larenz and Canaris, Methodenlehre (n 30) 265. Especially clear also Franz Bydlin-
ski, Juristische Methodenlehre und Rechtsbegriff (2nd edn, Springer 1991) 123-139;
Schroder, Recht als Wissenschaft (n 25) 180-181.

42 cf Henry M Hart Jr and Albert M Sacks, The Legal Process: Basic Problems in the
Making and Application of Law (William N Eskridge Jr and Philip P Frickey eds,
Foundation Press 1994) 145 ff; William N Eskridge Jr and Philip P Frickey, ‘The
Making of the Legal Process’ (1994) 107 Harvard Law Review 2031, 2042-2043.
For a critical presentation, see Roberto M Unger, The Critical Legal Studies Move-
ment: Another Time, A Greater Task (3rd edn, Verso 2015) 5 ff (on 13 pointing to
the parallels to Germany).
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uation requires at least some values and deontological principles. It also
provides no guidance in how to know real-life consequences. With respect
to this, consequentialist thinking relies on (empirical) observation. But
unlike the first two modes of thought, it neither grounds the legal solution
on a more concrete normative principle nor on (normative) observation
of reality as such. It rather evaluates real-life consequences according to a
minimal and abstract normative criterion.®3 In the classical utilitarian tra-
dition, this criterion is maximization of utility, understood as happiness.*
Given the vagueness of utility or happiness, it is not particularly apt for
suppressing the self, ie for objectivizing a legal decision.* The same is
true for the cost-benefit-analysis of the law and economics movement if
everything can potentially be a cost or a benefit.#¢ Posner’s criterion of
wealth-maximization therefore tries to rationalize the cost-benefit-analysis
by expressing costs and benefits in terms of wealth only.#” Once wealth
maximization is assumed as criterion for evaluating consequences, it is pos-
sible to settle cases on presumably empirical grounds, thereby eliminating

43 In the context of economic analysis of law, see Posner, The Problems of Jurispru-
dence (n 7) 24 (‘And to the extent that the economic analyst seeks to shape law to
conform to economic norms, economic analysis of law has a natural law flavor.”).
For his adherence to consequentialism, see Posner, The Problems of Jurisprudence
(n 7) 122; Richard A Posner, ‘Legal Pragmatism Defended’ (2004) 71 University
of Chicago Law Review 683, 683 para 3. But even beyond the minimal natural
law link of all consequentialism, Posner’s thinking is not only consequentialist,
see eg Posner, ‘Legal Pragmatism Defended’ (n 43) 684 para 4.

44 Jeremy Bentham, An Introduction to the Principles of Morals and Legislation (2nd
edn, Clarendon Press 1879) 2 (‘By the principle of utility is meant that principle
which approves or disapproves of every action whatsoever, according to the ten-
dency which it appears to have to augment or diminish the happiness of the
party whose interest is in question: or, what is the same thing in other words,
to promote or to oppose that happiness.’); John S Mill, Utilitarianism (Floating
Press 2009) 14 (‘The creed which accepts as the foundation of morals, Utility,
or the Greates Happiness Principle, holds that actions are right in proportion as
they tend to promote happiness, wrong as they tend to produce the reverse of
happiness.’).

45 Richard A Posner, ‘Utilitarianism, Economics, and Legal Theory’ (1979) 8 The
Journal of Legal Studies 103, 113-114.

46 cf Guido Calabresi and Philip Bobbitt, Tragic Choices (WW Norton & Company
1978); Guido Calabresi, The Future of Law and Economics: Essays in Reform and Rec-
ollection (Yale University Press 2016) 1 ff.

47 On wealth maximization as ethical concept, see Posner, ‘Utilitarianism, Eco-
nomics, and Legal Theory’ (n 45) 124; Posner, The Problems of Jurisprudence (n 7)
24. On economic efficiency as source of objectivity, see also Greenawalt (n 4) 4,
165.
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the self.#® However, the increase of objectivity attained by looking at real-
life consequences through the one-dimensional lens of wealth comes itself
with a cost: it captures only a part of the normative spectrum and therefore
operates at the expense of some intuitive normative truth.*’ Likewise, gath-
ering the necessary information for comparing real-life consequences in an
objective manner has its limits.>® In the German context of legal reasoning,
one might consider the jurisprudence of interests (Interessenjurisprudenz)
as closely related to the consequentialist mode of thought, in that it drew
attention to conflicting interests within society’! — even though beyond
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That is why this strain of economic analysis is also particularly open for the appli-
cation of Big-Data-based technologies within the law, for instance in order to per-
sonalize legal commands, see Omri Ben-Shahar and Ariel Porat, ‘Personalizing
Negligence Law’ (2016) 91 New York University Law Review 627; Ariel Porat and
Lior ] Strahilevitz, ‘Personalizing Default Rules and Disclosure with Big Data’
(2014) 112 Michigan Law Review 1417). Critically Hans Christoph Grigoleit and
Philip M Bender, ‘The Law between Generality and Particularity: Chances and
Limits of Personalized Law’ in Christoph Busch and Alberto De Franceschi (eds),
Algorithmic Regulation and Personalized Law (CH Beck, Hart Publishing, Nomos
2021) 121 ff; Philip M Bender, ‘Limits of Personalization of Default Rules — To-
wards a Normative Theory’ (2020) 16 European Review of Contract Law 366,
378ff.

On the distinction between mechanical objectivity and truth-to-nature as scientif-
ic ideals, see Daston and Galison (n 1) 43 (‘Mechanical objectivity was needed
to protect images against subjective projections, but it threatened to undermine
the primary aim of all scientific atlases, to provide the working objects of a
discipline.’).

For this critique close to the Austrian School, see Ernst-Joachim Mestmacker,
A Legal Theory without Law: Posner v. Hayek on Economic Analysis of Law (Mohr
Siebeck 2007) 43 (‘Posner subsumes the law under economics, Hayek incorpo-
rates abstract rules of just conduct into his theory of a free order.’); Gerald P
O’Diriscoll Jr ‘Justice, Efficiency, and the Economic Analysis of Law: A Comment
on Fried’ (1980) 9 The Journal of Legal Studies 355, 359 (‘Though to my knowl-
edge no one else has previously noted it, Posner is actually grappling with the
socialist calculation problem.’).

See the fundamental contributions of Heck, especially Philipp Heck, ‘Gesetzes-
auslegung und Interessenjurisprudenz’ (1914) 112 AcP 1, 17 (‘Die Gesetze sind
die Resultanten der in jeder Rechtsgemeinschaft einander gegentbertretenden
und um Anerkennung ringenden Interessen materieller, nationaler, religioser
und ethischer Richtung. In dieser Erkenntnis besteht der Kern der Interessen-
jurisprudenz.’); Philipp Heck, Das Problem der Rechtsgewinnung (2nd edn, Mohr
1932); Philipp Heck, ‘Die Interessenjurisprudenz und ihre neuen Gegner’ (1936)
142 AcP 129. See also already Rudolf von Jhering, Der Kampf um’s Recht (Verlag
der GJ Manz’schen Buchhandlung 1872). See generally Marietta Auer, ‘Metho-
denkritik und Interessenjurisprudenz: Philipp Heck zum 150. Geburtstag’ [2008]
ZEuP 517; Herbert D Laube, ‘Jurisprudence of Interest’ (1949) 34 Cornell Law
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the positive statements of a given lawmaker, it largely lacked a criterion by
which conflicts of interest should be decided.’?

Let us now conclude on this outline of modes of thought aiming at
objectivity. Observational, deontological, and consequentialist modes of
thought do not represent different theories. As modes of thought, they
play together within many given theories of law. These theories normal-
ly differ only in the importance they grant to observational, deontologi-
cal, and consequentialist thinking. One might even recognize a certain
common pattern, according to which all three modes of thought play
together: first, by (normative) observation, some very general and basic
principles are developed, and by (empirical) observation, hypothetical real-
life solutions are determined. Second, in application of the deontological
mode, principles are transformed into more concrete normative values,
according to which we can evaluate each real-life hypothetical. Third, the
final choice between possible solutions depends on a comparison of their
consequences in terms of our previously discerned values. Thus, it corre-
sponds to consequentialist thought. Some theories skip the (normative)
observation by assuming the existence of a certain principle axiomatically
or by reference to God. Others largely reduce the development of more
concrete values and apply the consequentialist mode by reference to one
basic principle, or they minimize the consequentialist step by formulating
very concrete values. But they all apply different modes of thought and do
so to achieve objectivity.

c. Three modes of dealing with subjectivity
By applying the previously presented three modes of thought, we might

achieve some degree of objectivity. But in one way or another, some part
of the self will persist. It might even be that one rejects these modes of

Review 291. The later Heck claimed, under National Socialism, that his method
is the same as Carl Schmitt’s thinking in concrete orders, see Philipp Heck,
Rechtserneuerung und juristische Methodenlehre (Mohr Siebeck 1936) 26-34, neglect-
ing one core element of his own theory: the conflicts of interests and the value
judgement needed to resolve them.

52 Which is why it made its main contribution to the objectivization of law as
a theory of application and not as a theory of prepositive guidelines on the
productional level, see eg Heck, ‘Gesetzesauslegung’ (n 51) 13 (‘Der Richter hat
nun den Mafistab fiir die Angemessenheit in erster Linie dem in Gesetzesform
ausgesprochenen Werturteile der Rechtsgemeinschaft zu entnehmen.”).
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thought altogether and assumes that the self fully dominates the lawmak-
ing process. In any case, a theory of law also has to face the persistence
of the self and its power. Stat pro ratione voluntas>® or auctoritas, non veri-
tas facit legem®* capture this voluntaristic or subjectivist way of looking
at law. Two successive developments of Modernity lead to the (partial)
decline of objectivist modes of thought, each in particular ways. The first
one was the demise of the medieval consensus in some basic religious
issues, the res publica christiana®s, triggered by different events such as the
confrontation with pagan indigenous people in the Americas® or religious
wars in Europe’’. The second development concerns the emergence of
scientific positivism’® and then especially logical empiricism, which rejects

53 The proverb is commonly associated with Decimus I Tuvenalis, The sixteen satires
(Peter Green ed, Penguin Books 1998) Satire 6, 223 (‘sit pro ratione voluntas’),
where he cynically describes a scene in which a slave is capriciously sentenced to
death.

54 This passage clearly appears in Hobbes’ Leviathan in its Latin version, see Thomas
Hobbes, Leviathan: sive De Materia, Forma, & Potestate Civilitatis Ecclesiasticae et
Civilis (Apud Johannem Tomsoni 1676) 133 (book 2, ch 26) (‘Doctinae quidem
verae esse possunt; sed Authoritas, non Veritas facit Legem.”). But its content is
already expressed in the original English version, see Thomas Hobbes, Leviathan:
or the Matter, Forme, & Power of a Common-Wealth Ecclesiastical and Civill (first
published 1651, Lerner Publishing Group 2018) 265 (‘That which I have written
in this Treatise, concerning the Morall Vertues, and of their necessity, for the
procuring, and maintaining peace, though it bee evident Truth, is not therefore
presently Law; but because in all Common-wealths in the world, it is part of
the Civill Law: For though it be naturally reasonable; yet it is by the Soveraigne
Power that itis Law [...].").

55 On that notion, see Armin Adam, ‘Res Publica Christiana? Die Bedeutung des
Christentums fiir die Idee “Europa™ in Hartmut Behr and Mathias Hildebrandt
(eds), Politik und Religion in der Europdischen Union: Zwischen nationalen Traditio-
nen und Europdisierung (VS Verlag fiir Sozialwissenschaften 2006) 25-26; Carl
Schmitt, Der Nomos der Erde: im Volkerrecht des Jus Publicum Europaeum (Sth edn,
Duncker & Humblot 2011) 27.

56 See generally Schmitt, Nomos (n 55) 69-83 (with a special focus on Francisco de
Vitoria).

57 Particularly on the Thirty Years’ War, see Diarmaid MacCulloch, Reformation:
Europe’s house divided 1400-1700 (Penguin Books 2004). On religious wars as
a reason for voluntaristic currents in legal theory, see also Schroder, Recht als
Wissenschaft (n 10) 102-103.

58 Auguste Compte, Discours sur lesprit positif (Carilian-Goeury et V Dalmont
1844) 12 (‘De tels exercices préparaitoires ayant spontanément constaté I'inanité
radicale des explications vagues et arbitraires propres a la philosophie initiale,
soit théologique, soit métaphysique, I’esprit humain renonce désormais aux re-
cherches absolues qui ne convenaient qu’a son enfance, et circonscrit ses efforts
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normative and metaphysical issues as nonsensical because they are beyond
the scope of logics- and empirics-based science®. A theory of law can react
in different ways to the presence of the self, of voluntas, of power — which
again represent three different modes of thought, this time turning around
subjectivity.

aa. Decisionist mode of thought

First, a theory of law can embrace the self and praise its charisma®.
The decisionism of the early Carl Schmitt is representative of such an
approach.! Likewise, the free-law-movement (Freirechtsbewegung), which
celebrated the personality of the judge, also as lawmaker, tends to embrace
the self.%2 A positive attitude to the self in the process of lawmaking can
also follow from a reduction of the content of modern natural law to the

dans le domaine, des lors rapidement progressif, de la véritable observation, seule
base possible de connaissances vraiment accessibles, sagement adaptées a nos
besoins réels.’).

59 See notably the Circle of Vienna, eg Rudolf Carnap, ‘Uberwindung der Meta-
physik durch logische Analyse der Sprache’ (1931) 2 Erkenntnis 219, 220 (‘Wenn
wir sagen, daff die sog. Sitze der Metaphysik sinnlos sind, so ist dies Wort im
strengsten Sinn gemeint.’). See also already Ludwig Wittgenstein, Tractatus Logi-
co-Philosophicus (CK Ogden tr, Routledge & Kegan Paul 1922) para 6.53 (‘The
right method of philosophy would be this: To say nothing except what can be
said, z.e. the propositions of natural science, z.e. something that has nothing to do
with philosophy: and then always, when someone else wished to say something
metaphysical, to demonstrate to him that he had given no meaning to certain
signs in his propositions.”).

60 For the Weberian definition of charismatic rule, see Weber (n 5) pt 1 ch III §2
para 3, § 10.

61 See notably the (early) Carl Schmitt, Politische Theologie: Vier Kapitel zur Lebre von
der Souverdnitit (2nd edn, Duncker & Humblot 1934) 42 (‘Die Entscheidung ist,
normativ betrachtet, aus einem Nichts geboren®), on 44-46 explicitly building on
Hobbes.

62 Flavius (n 28) 47 (‘Nur wo statt unfruchtbaren Tiftelns ein schopferischer Wille
neue Gedanken zeugt, nur wo Personlichkeit ist, — ist Gerechtigkeit.’), 49 (‘So
wird die Zeit auch kommen, in der der Jurist nicht mehr dem Gesetze mit
Fiktionen und Interpretationen und Konstruktionen zu Leibe zu gehen braucht,
um ihm eine Regelung zu erpressen, die sein zu individuellem Leben erwachter
Wille selbstindig wird finden diirfen.’), and in this voluntaristic spirit also 20, 26,
34 (‘Sollen ist Wollen [...]).
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principle of free will.?3 The presence of the self is then associated with pos-
itive attributes such as autonomy and sovereignty. Yet another way of justi-
fying deference to a personal decision comes from a particular training and
education the decisionmaker might have received, making her trained
judgment superior to other judgments.®* Finally, we find elements of this
positive attitude towards the presence of the self as decisionmaker in a
common critique of the algorithmization of law, which points to the in-
trinsic value of human decisionmaking and empathy, despite some loss of
objectivity.®* Besides theoretical accounts, some concrete institutions of
positive law, such as the pardoning powers of presidents®, can be inter-
preted as based on a decisionist mode of thought.

bb. Procedural mode of thought

Second, a theory of law can try to tame the persisting self by focusing
on procedural rules that structure the decisionmaking process. Procedural
approaches can maintain a strong link to substance in case they believe
that a certain procedure, a certain coordination of different selves, pro-
duces advantageous outcomes. Discourse theories of law generally take
this path.®” Less optimistic procedural approaches will at least try to avoid

63 For a clear expression of his voluntaristic-positivistic approach, see Thomas
Hobbes, On the Citizen (first published 1642, Richard Tuck and Michael Silver-
thorne eds, Cambridge University Press 1998), especially 32-42 (ch II). See gen-
erally Finnis (n 19) 6; Norberto Bobbio, Thomas Hobbes and the Natural Law
Tradition (Daniela Gobetti tr, University of Chicago Press 1993) 97.

64 On trained judgment in science, see Daston and Galison (n 1) 46 and in detail
309-357.

65 cf Virginia Eubanks, Automating Inequality: How High-Tech Tools Profile, Police, and
Punish the Poor (St Martin’s Press 2017) 168; Grigoleit and Bender, ‘Generality and
Particularity’ (n 48) 133 para 61 (‘fellow-human empathy’). See also Rebecca
Crootof, “Cyborg Justice” and the Risk of Technological-Legal Lock-In’ (2019)
119 Columbia Law Review 233, 238 (associating human decisionmaking with
flexibility and ‘common sense’). On algorithms and objectivity in detail Lucia
Sommerer, ‘Algorithmic Crime Control Between Risk, Objectivity, and Power’
(§9).

66 See eg German Basic Law (GG), art 60(2); US Constitution, art II(2), first clause.
Generally on pardoning powers and the rule of law, see Christian Mickisch,
Die Gnade im Rechtsstaat: Grundlinien einer rechtsdogmatischen, staatsrechtlichen und
verfahrensrechtlichen Neukonzeption (Lang 1996).

67 The most emblematic contribution in this line is Jirgen Habermas, Faktizitit und
Geltung: Beitrige zur Diskurstheorie des Rechts und des demokratischen Rechtsstaats
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intentional abuses of lawmaking in a self-interested way by multiplying de-
cisionmakers and dividing power among them. This is the path of Locke®$,
Montesquieu®, and the founding fathers of the American Republic’’, who
put their ideas into practice.”!

cc. Critical mode of thought

A practical theory of law designed to construct a legal system can therefore
either seek to eliminate the self (by providing some criteria of objectivity),
to embrace the self (by reference to the charisma, personality, education,
or empathy of the decisionmaker), or to tame the self (by providing a
certain procedure). But a theory of law can also choose not to be practical
in that sense. Instead of showing how a legal system should operate, it
can limit itself to criticism’? or — in the extreme case — to demanding

(Suhrkamp 1992), especially clear on 364 (‘diskursive Rationalisierung’) and 499.
See also Hart Jr and Sacks (n 42) (legal process school); Lon L Fuller, The Morality
of Law (2nd edn, Yale University Press 1969) 96-97 (procedural natural law
theory).

68 John Locke, The Second Treatise of Government: An Essay Concerning the True Origi-
nal, Extent and End of Civil Government (Richard H Cox ed, Harlan Davidson Inc
1982) 89 (ch XII para 143) (‘Therefore in well-ordered commonwealths, where the
good of the whole is so considered, as it ought, the legislative power is put into
the hands of divers persons who duly assembled, have by themselves, or jointly
with others, a power to make laws, which when they have done, being separated
again, they are themselves subject to the laws they have made [...].") (focusing on
the independence of the legislator).

69 Charles Louis de Secondat de Montesquieu, De lesprit des lois, vol 1 (Gar-
nier 1777) 312 (book XI ch VI) (developing the tripartite system, in which power
is distributed among a legislator, an executive branch, and a judiciary).

70 eg James Madison alias Publius, ‘Federalist No. 51: The Structure of the Gov-
ernment Must Furnish the Proper Checks and Balances Between the Different
Departments’ The Independent Journal (Wednesday, 6 February 1788).

71 As mode of dealing with subjectivity, it is also present in many other theories, eg
the free-law-movement, see Flavius (n 28) 41 (‘Gegen Exzesse de[r] Subjektivitit
schiitzt gentigend die ausgleichende Vielheit der Képfe im Richterkollegium und
der Instanzenzug.’).

72 eg Duncan Kennedy, A Critique of Adjudication: {fin de siécle} (Harvard University
Press 1997) 155. This, of course, describes only one aspect of the movement.
Indeed, as movement, it aims at (positive) political action, see eg Unger (n 42)
199-208, but often remains vague in how concretely an alternative system should
be conceived. See also Eugen Paschukanis, Allgemeine Rechtslehre und Marxismus:
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the abolition of law altogether”3. It can also give up all normative aspira-
tions and just describe how legal systems work in fact within a society of
changing and conflicting ideologies.” In a way, this is also the approach of
different forms of positivism.”> Therefore, positivism is best understood
not as embracing subjectivity but as redefining the research focus from
prescription to description.

d. Parallels in private lawmaking

We have seen that theories of law oscillate between objectivity and power.
So far, we had in mind lawmakers such as parliaments or judges that
elaborate norms for individuals, ie we focused - as legal theory normally
does — on heteronomous law emanating from the state. However, individ-
uals are also lawmakers in that they engage in autonomous lawmaking
to regulate their private affairs through contracts and wills. They produce
norms just as parliaments and judges do.”® Some scholars suggest that the
concept of law strictly speaking should not apply to autonomous private
norms but only to heteronomous ones.”” This leads once again to a (quite
fruitless) definitional problem — just as the positivism-debate did.”® It will
suffice to observe that individuals treat private norms at least as #f they
were law, so that — in order to emphasize this functional commonality —

Versuche eimer Kritik der juristischen Grundbegriffe (3rd edn, Verlag Neue Kritik
1970).

73 eg Friedrich Engels, Herrn Eugen Diibrings Umwilzung der Wissenschaft (“Anti-
Diihring”) (3rd edn, Dietz 1894) 262 (‘Der Staat wird nicht “abgeschafft”, er stirbt
ab.).

74 For a recent example of this approach, see Auer, Materialisierung (n 7) 219.

75 For some positivists, each with a different focus, see John Austin, The Province of
Jurisprudence Determined (John Murray 1832) (command theory of law, making
the command the object of its description); Hart, The Concept of Law (n 9); Hart,
‘Positivism’ (n 9) (sociological positivism, opening the object of description be-
yond mere commands); Kelsen (n 9) (normative positivism, making hierarchically
ordered legal norms the object of description).

76 eg Klaus Adomeit, Gestaltungsrechte, Rechtsgeschifte, Anspriiche: Zur Stellung der
Privatautonomie im Rechtssystem (Duncker & Humblot 1969) 18.

77 For a restriction to heteronomous law, see Werner Flume, Allgemeiner Teil des
biirgerlichen Rechts: Das Rechtsgeschdft, vol 2 (3rd edn, Springer 1979) 5 (§ 1 4); Fer-
dinand Kirchhof, Private Rechtsetzung (Duncker & Humblot 1987) 84-86. This
state-centrism is another feature often associated with positivism, an aspect we
will not further pursue here.

78 On positivism, see supra (text to n 8—14).
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we will refer to both, heteronomous and autonomous norms, as law. Since
the French Civil Code does the same, we find ourselves in good compa-
ny.”” Whether individuals as lawmakers exercise an original freedom?®?, or
whether the state granted this authority to them?®!, is yet another question
beyond our focus. It is enough that, from a functional perspective, individ-
uals produce norms, regardless of the origin of their power to do so. Hav-
ing said that, we can concentrate on the area of contract law as the most
emblematic example of private lawmaking and sketch out how theories of
contract law oscillate between the poles of objectivity and subjectivity as
well. They primarily differ in how they answer two sets of questions with
which a theory of contract law has to deal: how to determine when the
will of the parties is relevant, and how to fill gaps where contractual stipu-
lations are missing.

aa. Objectivist approaches to contract law

One possible approach to contract law grants objectivity broad room.
According to that approach, not only the will of the parties but substantive
principles structure the area of contract law. These principles resolve the
two mentioned issues of contract law: they provide the scope and limit of
the will of the parties, and they function as gap-fillers. Just like in the area
of heteronomous lawmaking, they derive from one of the three modes of
thought aimed at objectivity.

First, they might be obtained through an observational mode. Referenc-
ing (commercial) usage of trade to complete and interpret contract terms
fits this category.®?

Second, they can derive from principles of justice (or rightness) accord-
ing to the deontological mode of thought. In this spirit, contracts are valid

79 French Civil Code (Code Civil), art 1103 (‘Les contrats légalement formés tien-
nent lieu de loi a ceux qui les ont faits.”).

80 Larenz, Richtiges Recht (n 21) 60, Gerhart Husserl, Rechtskraft und Geltung: Genesis
und Grenzen der Rechtsgeltung, vol 1 (Springer 1925) 39 (on the so-called desert-
case).

81 Assuming an authorization ex ante, see eg Adomeit (n 76) 19-20. Assuming a re-
ception ex post, see eg Flume (n 77) 3 (§1 3a), 5 (§ 1 4); Kirchhof (n 77) 139; Jan
Busche, Privatautonomie und Kontrahierungszwang (Mohr Siebeck 1998) 18-19.

82 eg German Commercial Code (Handelsgesetzbuch), s 346; US Uniform Commer-
cial Code (UCC), s 1-303(c).
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only because and as long as they serve these higher principles.?* Theories
that try to find the just price (pretium tustum) such as the labour theory of
value®* or norms that sanction a mismatch between the parties’” obligations
based on a contradiction to the principle of equivalence®® belong here.
The same is true for default rules insofar as they are explained based on
considerations of equivalence and justice.®¢ An advantage of this principle-
based approach is that private autonomy only appears as one value among
others. It can perfectly be balanced with other more or less concrete prin-
ciples that are relevant in a given case. For instance, in German law, if
an agent acts on behalf of the principal without authorization and the
principal is watching and does not intervene, then German law assumes a
kind of authority by estoppel (so-called Duldungsvollmacht) so that the con-
tracting party has a claim against the principal.?” One way of explaining
this doctrine is to invoke the principle that legitimate expectations ought
to be protected — so that despite the lack of will of the principal, the claim
of the contracting party is justified.38

83 Most prominently in the German context Schmidt-Rimpler (n 21), 145, 147, 155—
156 (arguing that contracts serve some sort of ‘rightness’).

84 cf Karl Marx and Friedrich Engels, Werke: Theorien iiber den Mebrwert, vol 26 (Karl
Dietz ed, 6th edn, Karl Dietz Verlag 1972).

85 For initial mismatches, see the institute of laesio enormis, cf eg Matthias Riping,
Der miindige Biirger: Leitbild der Privatrechtsordnung? (Duncker & Humblot 2017)
41, which survives — as far as real property is concerned - in the French Civil
Code (Code Civil), art 1674, but also has some similarities with usury, eg German
Civil Code (BGB), s 138(2). For mismatches due to subsequent or unconsidered
events, see the institute of clausula rebus sic stantibus, vivid in German Civil Code
(BGB), s 313. See also the common law doctrine of frustration, based on an
implied condition, Taylor v Caldwell (1863) 3 Best and Smith’s Report 826.

86 This is indeed the position of courts, see eg BGH NJW 1964, 1123; Hayward
v Postma, 31 Mich App 720, 724, 188 NW2d 31, 33 (1971). See also Charles J
Goetz and Robert E Scott, “The Limits of Expanded Choice: An Analysis of the In-
teraction Between Express and Implied Contract Terms’ (1985) 73 California Law
Review 261, 263 (especially n 5) (‘For example, the courts’ tendency to treat state-
created rules as presumptively fair often leads to judicial disapproval of efforts
to vary standard implied terms by agreement.’); Claus-Wilhelm Canaris, Die Be-
deutung der iustitia distributiva im deutschen Vertragsrecht (Verlag der Bayerischen
Akademie der Wissenschaften 1997) 54; Martijn W Hesselink, ‘Non-Mandatory
Rules in European Contract Law’ (2005) 1 European Review of Contract Law 44,
58.

87 eg BGH NJW 2014, 3150, 3151 para 26.

88 For an example of this objectivist explanation, see Claus-Wilhelm Canaris, Die
Vertrauenshaftung im deutschen Privatrecht (CH Beck 1971) 40-42.
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Beyond observational and deontological reasoning, we also find the
third category in contract law, ie the consequentialist mode of thought, es-
pecially in the form of cost-benefit-analysis. The determination of the con-
tent of default rules according to who is the cheapest cost avoider® is a
perfect example of that way of looking at contract law.

bb. Subjectivist approaches to contract law

In contrast to these objectivist approaches, one can take a subjectivist
perspective and focus on the self of contracting parties. These subjectivist
theories underline private autonomy as the foundation of all contract law:
stat pro ratione voluntas.”® Since autonomous lawmaking only concerns the
lawmakers themselves, the presence of their self becomes an advantage.
Subjectivist theories of contract law therefore embrace the self of the
contracting parties, tamed only through the requirement of consent by
the other side — which constitutes some form of procedural justice.”!
Subjectivist theories thus avoid normative discussions about justice by
pointing to one single, abstract justification: private autonomy. The limits
of freedom of contract therefore have to be based on a lack of consent —
either on a total lack of consent, eg of a third party (negatively) concerned
by the contractual stipulation, or at least on the demonstration that there
is no true consent due to some deviation from rationality. Likewise, the
task of filling gaps of incomplete contacts has to be explained by reference
to the hypothetical will of the parties. We find here a certain affinity to
the economic analysis of law that justifies mandatory law only in terms of

89 cf Charles ] Goetz and Robert E Scott, ‘The Mitigation Principle: Towards a
General Theory of Contractual Obligation’ (1983) 69 Virginia Law Review 967,
971. See generally Bender, ‘Default Rules’ (n 48) 379 (critically presenting this
economic approach towards default rules).

90 Flume (n 77) 45 (§ 1 4) (‘Fir den Bereich der Privatautonomie gilt der Satz: stat
pro ratione voluntas.’). See also Eberhard Schmidt-ARmann, ‘Offentliches Recht
und Privatrecht: Thre Funktionen als wechselseitige Auffangordnungen — Einlei-
tende Problemskizze -’ in Wolfgang Hoffmann-Riem and Eberhard Schmidt-
ARmann (eds), Offentliches Recht und Privatrecht als wechselseitige Auffangordnungen
(Nomos 1996) 16.

91 On the procedural character of iustitia commutativa, predominant in contact law,
see Canaris, zustitia distributiva (n 86) 50.
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externalities (lack of consent) or paternalism (lack of true consent)?? and
that designs default rules — at least in most cases — according to what the
parties would have wanted?3.

From this perspective, we can now revisit the previously mentioned
institutions and explain them through the will of the parties. The rele-
vance of trade usage, for instance, might not be seen as relevant due to
some observational mode of thought but simply as an indicator of what
contracting parties would have wanted. Likewise, the cost-benefit-analysis
and the question of who is the cheapest cost avoider need not be associated
with a consequentialist mode of thought, but they can again be seen as
indicator of what rational parties would have wanted.* By the same token,
instead of analysing distortions in the equivalence of obligations (such as
extortionate prices) as a problem of justice, they can as well be understood
as indicative of a lack of free will. Finally, the claim against the principal
in the case of the German Duldungsvollmacht might be justified by inter-
preting the fact that the principal is watching and tolerating the behaviour
of the agent as a tacit authorization, ie by the principle of private autono-
my.%

92 On the economic viewpoint on mandatory law, see Ian Ayres and Robert Gertner,
‘Filling Gaps in Incomplete Contracts: An Economic Theory of Default Rules’
(1989) 99 Yale Law Journal 87, 88.

93 On this theory of complete contract eg Alan Schwartz, ‘Proposals for Products
Liability Reform: A Theoretical Synthesis’ (1988) 97 Yale Law Journal 353, 361;
Porat and Strahilevitz (n 48), 1425 f; Hans Christoph Grigoleit, ‘Mandatory Law:
Fundamental Regulatory Principles’ in Jiirgen Basedow and others (eds), The Max
Planck Encyclopedia of European Private Law (Oxford University Press 2012) 1127;
Martin Schmidt-Kessel, ‘Europaisches Vertragsrecht’ in Karl Riesenhuber (ed), Eu-
ropdische Methodenlebre: Handbuch fiir Ausbildung und Praxis (3rd edn, De Gruyter
2015) 385 (Rn.26); Steven Shavell, ‘Damage Measures for Breach of Contract’
(1980) 11 Bell Journal of Economics 466, 466 f; Hans-Bernd Schifer and Claus
Ott, Lebrbuch der 6konomischen Analyse des Zivilrechts (6th edn, Springer 2020) 426.

94 On the alignment of both, the subjectivist what-the-parties-would-have-wanted-
approach, and the objectivist who-is-the-cheapest-cost-avoider-approach, under
the assumption that parties are homines oeconomici, see Bender, ‘Default Rules’
(n 48) 379.

95 German Civil Code (BGB), s 138(2), for example, requires certain external circum-
stances excluding a free choice. Also, the unconscionability-doctrine contains a
procedural element. Finally, a central aspect of the institution of clausula rebus
sic stantibus and its modern forms is the hypothetical inquiry in what parties
would have contracted for had they considered the unforeseen event, see Dieter
Medicus and Jens Petersen, Grundwissen zum Biirgerlichen Recht: Ein Basisbuch zu
den Anspruchsgrundlagen (27th edn, Vahlen 2019) para 165.

96 For this subjectivist interpretation Flume (n 77) 828 (§49 2 a, c).
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The reference to the self certainly has some appeal in the area of
autonomous lawmaking, but making private autonomy the ‘theory of ev-
erything’” in the world of contract law has its limits. The main problem
is that autonomy is a highly normative concept. The reference to the will
of the parties cannot explain the rules of formation of a contract, ie the
rules that describe under which conditions one party is bound vis-a-vis the
other. It is also unable to explain when exactly consent is needed: both the
question of when the effects on a third party are considered a relevant ex-
ternality and when there is a lack of true consent with the consequence of
a need for paternalism require a value judgment.”® Given this normativity
of legal will, the gap-filling is also a normative undertaking.”® Therefore,
we need some objective mode of thought. Referencing the self and its
voluntas alone risks dissimulating rather than explaining underlying values,
ie becoming ‘pseudo-subjective’!®. Such a private law theory would be
based on fictions and empty legal constructions'!.

With that in mind, it is worthwhile to revisit the previous examples
once more. Let us start with the German Duldungsvollmacht, which — in the
end - is part of the rules of contract formation. Here, the principal did not
actually want to give authority, the agent normally knows this fact, and the
other contracting party assumes that the principal authorized the agent in
the past and therefore necessarily does not understand the passiveness of
the principal as a present grant of authority either.'°? Finding the solution

97 Thus the denomination to describe the efforts in physics to explain the world in
one formula, see eg Steven Weinberg, Dreams of a Final Theory (Vintage Books
1994) ix.

98 The normative embeddedness of contracts and corrective justice is also the
reason why corrective and distributive justice cannot be separated, see Jules
Coleman and Arthur Ripstein, ‘Mischief and Misfortune: Annual McGill Lec-
ture in Jurisprudence and Public Policy’ (1995/1996) 41 McGill Law Journal 91,
93. See also Canaris, zustitia distributiva (n 86) 60-63 (less far-reaching but still
recognizing distributive implications).

99 On the normativity of default rules, see Bender, ‘Default Rules’ (n 48) 385-386.

100 Hans Christoph Grigoleit, ‘Subjectivism, Objectivism, and Intuitionism in Legal
Reasoning: Avoiding the Pseudos’ (§2) (Statement 1). See also Alexander Krafka
and Bernhard Seeger, ‘Vertragsgestaltung im Immobilienrecht’ in Jérn Heine-
mann (ed), Kolner Formularhandbuch Grundstiicksrecht (3rd ed, Heymanns 2020)
4 para 12.

101 On this aspect eg Hans Christoph Grigoleit and Philip M Bender, ‘Der Diskurs
tber die Kategorien des Schadensersatzes im Leistungsstorungsrecht — Teleolo-
gische Dogmatisierung auf dem Prifstand” (2019) 6 ZfPW 1, 27 (‘konstruktions-
positivistische Eigendynamik’).

102 Canaris, Vertrauenshaftung (n 88) 40-42.
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to this case in the will of the principal is quite farfetched and disguises the
actually decisive value: the protection of legitimate expectations. We can
now turn to the hardship cases in which paternalism is at place. On what
grounds are we able to decide that there is a lack of true will? Isn’t it that
we have a normative concept of free will, according to which we define
when it is lacking? If this is the case, instead of saying that hardship leads
to a lack of will, it would be more accurate to say that we want parties
to abstain from feeling bound in certain cases of hardship due to some
normative principle. We can finally re-examine default rules. If we fill
gaps by reference to trade usage, is it really that we do so because parties
want us to? Or isn’t it rather the case that we want parties to complete
contracts with trade usage because we like trade usage — be it because
we pursue an observational mode of thought or because we consider it
efficient according to our consequentialist approach? This issue can also
be formulated without reference to trade usage: do we design default
rules according to the criterion of efficiency because parties want efficient
default rules or because we want parties to want efficient default rules?
Don’t efficiency-minded lawmakers actually define free will according to
some economic rationality of homines oeconomci,'®® ie according to their
own normative criterion? Only in that way, it can escape the default rule
paradox!®, which arises when preferences (as defined under some differ-
ent logic) do not correspond to economic rationality. In this case, avoiding
the costs of an opt-out might paradoxically require mimicking irrational
preferences (if taken seriously), even though the default rule regime based
on these irrational preferences would be inefficient, ie not correspond to
who is the cheapest cost avoider. Therefore, we do not even have to turn
to classical minoritarian default rules that deviate from the will of efficien-
cy-minded individuals — and aim at forcing individuals either to opt-out
and thereby to disclose information (penalty or pushing default rules), or
to stick with the default and thereby produce some positive externalities

103 eg Schifer and Ott (n 93) 58-59; Fritz Sollner, Alexander Stulpe and Gary S
Schaal, ‘Politische und 6konomische Theorie- und Ideengeschichte’ in Karsten
Mause, Christian Miiller and Klaus Schubert (eds), Politik und Wirtschaft
(Springer 2016) 32; Martin Brusis and Joachim Zweynert, “Wirtschafts- und
Gesellschaftsordnungen’ in Karsten Mause, Christian Miiller and Klaus Schubert
(eds), Politik und Wirtschaft (Springer 2016) 4. For a critical presentation of Ratio-
nal Choice Theory, see also Herbert A Simon, ‘A Behavioral Model of Rational
Choice’ (1955) 69 The Quarterly Journal of Economics 99, 100 ff.

104 Bender, ‘Default Rules’ (n 48) 379.
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(pulling default rules).!® Ordinary majoritarian, will-aligning default rules
already demonstrate the need for normativity. All of this is not to say that
the subjective approach is wrong in pointing to the value of the self with
its autonomy and its power. But it only covers one aspect. Subjectivism and
objectivism should not be understood as overarching theories of contract
law but as modes of thought that highlight different aspects. In this way,
one can point to the decisive values — without the need of discrediting
some manifestations of the self as lacking true will.

cc. The objectivist dimension of private autonomy in heteronomous
lawmaking

I will now conclude the part on productional objectivity with some
remarks on the relationship between autonomous (private) and het-
eronomous (public) lawmaking. At first glance, there is some coherence
in assuming that adherents to the voluntas-principle in contract law would
also favour subjectivist accounts of heteronomous lawmaking. This is cer-
tainly true concerning their scepticism vis-a-vis substantive objectivity. But
the contractual voluntas-principle can collide with its legislative counter-
part. In other words, it is not possible to fully embrace the subjectivity
of both the contracting parties and the legislator. Indeed, according to
its normative foundations, party autonomy (subjectivity) functions as a
minimal assumption of natural law!% with far-reaching objectivist conse-
quences on the legislative level. This objectivist legislative implication of
a subjectivist tradition of contract law is at the origin of the formalist as-
sumption (or myth) that private law is apolitical.!%” Subjectivity in contract

105 Specifically on penalty default rules, see Ayres and Gertner, ‘Filling Gaps’ (n 92)
95. On minoritarian default rules in general, see Ian Ayres and Robert Gertner,
‘Majoritarian vs. Minoritarian Default Rules’ (1999) 51 Stanford Law Review
1591; Cass R Sunstein, ‘Deciding by Default’ (2013) 162 University of Pennsylva-
nia Law Review 1, 4; Porat and Strahilevitz (n 48), 1442. On the terminology of
pushing and pulling default rules, see Bender, ‘Default Rules’ (n 48) 381.

106 For the natural law foundation of subjectivist approaches, see already supra
(n 35).

107 From a neoformalist perspective, eg Weinrib, The Idea of Private Law (n 36);
Weinrib, ‘Legal Formalism: On the Immanent Rationality of Law’ (n 36) 998
(pointing to freedom and self as foundations of the system of corrective justice).
Critically on the apolitical character of iustitia commutativa eg Coleman and
Ripstein (n 98) 93.
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law can be used to immunize private law against legislative intervention.108
The fact that embracing the self of one actor leads to objectivity from the
viewpoint of another is no specificity of the relationship between contract-
ing parties and the legislator. We find this feature as well when we shift
the focus from productional to applicational objectivity because the adju-
dicator somehow has to deal with the self of the lawmaker.

2. Applicational objectivity

So far, we focused on the self of the lawmaker and the possibility to
eliminate or tame it (productional objectivity). We examined prepositive
constraints that guide the making of law. Let us now shift to objectivity
in the application of law (applicational objectivity). Once the lawmaker has
made a statement, can the adjudicator detect this determinate statement
or is each interpretation of it a recreation of the norm?'® Even though
different actors have to deal with different previous manifestations of the
self — in that sense parliament applies the constitution when enacting
statutes and administrative agencies apply statutes and executive orders —
the most emblematic perspective is that of a judge that decides cases on
the basis of statutes and precedents. In a theory of law, the predominant
(objectivist or subjectivist) mode of thought on the productional level does
not need to be the predominant mode of thought on the applicational
level as well.''% One might perfectly be sceptical about objectivity on a
productional level but nonetheless believe that the self of the judge in
the process of the application of the law plays only a subordinate role.
This is because legislative statements constitute higher rules that bind the
judge, just as the prepositive commands of reason or God did on the
productional level.!! The existence of these higher rules allows the deduc-
tion of additional normative solutions through deontological thinking. In

108 See most famously Lochner v New York, 198 US 45 (1905).

109 Issues of applicational objectivity are therefore also discussed in terms of de-
terminacy, eg Greenawalt (n 4) 11, or in terms of interpretation, eg Nicos
Stavropoulos, Objectivity in Law (Clarendon Press 1996) 1.

110 See also Daniel Wolff, ‘Conceptual and Jurisprudential Foundations of the De-
bate on Interpretive Methodology in Constitutional Law: An Argument for
More Analytical Rigor’ (§ 5).

111 On deontological modes of thought, see supra (text to 33-42).
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other words, legislative statements produced at an earlier stage of the legal
process constitute an additional source of objectivity.!!?

Even though norm production and application are to be evaluated inde-
pendently, it is helpful to combine the insights on both levels to a broader
theory of adjudication.!’® Indeed, we have to distinguish application and
adjudication. By adjudication, 1 understand the process of deciding cases.
One significant part of this process is the interpretation and application of
existing law. However, if one recognizes the existence of gaps in the law,
an adjudicator will decide cases not only by reference to previously enacted
law but also by creating new law. Therefore, a theory of adjudication com-
bines norm production and application, so that objectivity in adjudication
depends on the stance one takes on productional and applicational objec-
tivity. Accordingly, I will present applicational objectivity not in isolation
but together with possible theoretical positions on the productional level,
so that we see the full picture of possible conceptualizations of adjudica-
tion. However, before we turn to these permutations of objectivity and
subjectivity on the productional and applicational level (b.), it is necessary
to clarify the specific use of objectivity and subjectivity in the particular
context of interpreting and applying norms (a.). Finally, we will again
draw some parallels to contract law (c.).

a. Subjectivity and objectivity in interpretation

Two notional clarifications are in order before we can present the different
permutations of objectivity and subjectivity on the one hand and the
productional and applicational level on the other.

The first clarification concerns theories of interpretation that are some-
times called ‘Subjectivist’ and ‘Objectivist’ and to which I will refer with
upper-case letters to point to their specific meaning. Whereas Subjectivists
focus on the legislative statement when applying a statute, Objectivists
(also) take into account the predominant values that motivated the norm
production.!'* These theories therefore derive their name from their po-

112 cf George C Christie, ‘Objectivity in the Law’ (1969) 78 Yale Law Journal 1311,
1334, emphasizing statutes and precedents as additional source of objectivity in
legal reasoning.

113 For an integral view, cf Greenawalt (n 4) 12. See also Christie (n 112) (objectivity
in adjudication).

114 On this notional clarification, see also Hans Christoph Grigoleit, ‘Dogmatik —
Methodik — Teleologik’ in Marietta Auer and others (eds), Privatrechtsdogmatik

47

[@) ev-cn ]


https://doi.org/10.5771/9783748927211
https://www.nomos-elibrary.de/agb

Philip M. Bender

sition vis-a-vis another self — the self of the legislator. It is important to
note, however, that both theories try to obtain objectivity on the applica-
tional level. They are therefore not subjectivist with regard to the self of
the adjudicator. Rather, they are both objectivist in that they seek and
deem possible (at least in part) the suppression of the judicial self in
the process of applying the law. Differences between Subjectivists and
Objectivists originate in their positions on the productional level. In other
words, the (applicational) Subjectivists are subjectivists on the production-
al level, whereas the (applicational) Objectivists are objectivists on the
productional level - but both are objectivists on the applicational level.
The second clarification concerns the will of the self. As soon as more
than one individual is involved, there is no such thing as a pre-existing
intent of ‘the’ legislator or ‘the’ contracting parties.!'’> Therefore, also
Subjectivist approaches have to objectivize until they reach the entity
level (eg the parliament or the group of contracting individuals). This
objectivization is common ground in the interpretation of contract law,
in that the subjective intent of one party is irrelevant if not known to
the other''¢, and it is contrasted with interpretations of wills where the
testator is the only person involved. But this minimal objectivization is
also required in statutory interpretation. Indeed, Public Choice theories
have a long time ago started to analyse the relationships between deputies
(and voters more generally) as contractual.!’” In statutory interpretation,
one might even consider the people, ie the public, as a further recipient of

im 21. Jabrhundert: Festschrift fiir Claus-Wilbelm Canaris zum 80. Geburtstag (De
Gruyter 2017) 254.

115 On these problems in detail Franz Bauer, ‘Historical Arguments, Dynamic Inter-
pretation, and Objectivity: Reconciling Three Conflicting Concepts in Legal
Reasoning’ (§ 3).

116 On the tension-field of subjectivity and objectivity in the area of the interpreta-
tion of legal acts, see German Civil Code (BGB), s 133 (directing the adjudicator
towards subjectivity), and s 157 (directing her towards objectivity). For the de-
gree of objectivization necessary to resolve the conflict between both paragraphs,
see the seminal contribution of Karl Larenz, Die Methode der Auslegung des
Rechtsgeschifts: Zugleich ein Beitrag zur Theorie der Willenserkldrung (Dr Werner
Scholl 1930) 70-106.

117 Anthony Downs, An Economic Theory of Democracy (Harper & Row Publishers
1957). For lawmaking as dealing, see also Posner, The Problems of Jurisprudence
(n7)276-278.
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communication.!!® From there, one might!?” draw the conclusion that it is
the ‘original meaning’ of the statutory text that is of relevance — a point to
which I will turn in a second. Equipped with these notional clarifications,
let us now further examine the possible permutations of objectivity and
subjectivity, considering the difference between the productional and the
applicational level.

b. Permutations of objectivity and subjectivity in adjudication

According to the insight that the mode of thought dominant on the
productional level influences the mode of interpretation, I will approach
objectivity and subjectivity on the applicational level in relation to the
position one might take on the productional level. In other words, I will
examine different permutations of objectivity and subjectivity in adjudica-
tion.

aa. Productional subjectivity and applicational objectivity (‘Subjectivists’)

Let us start with the permutation that I have already mentioned in the
introduction to this section. In this permutation, we assume a subjectivist
(voluntaristic) attitude on the productional level and an objectivist (non-
voluntaristic) attitude on the applicational level (‘Subjectivists’).12? Accord-

118 eg Bernd Schinemann, Gesammelte Werke Band I: Rechtsfindung im Rechtsstaat
und Dogmatik als ihr Fundament (De Gruyter 2020) 53, and also 58 (rejecting
the relevance of secret intentions of parliamentarians). Given these insights, it is
surprising that he manifests, on the same page, reluctance in drawing parallels to
the interpretation of contracts.

119 This, however, is not a necessary conclusion. Schiinemann, for instance, at ibid
58, still focuses on the legislative intent.

120 This combination is sometimes referred to as ‘association of legal positivism
with legal formalism’, see Posner, The Problems of Jurisprudence (n 7) 10-11
(positivism on the lawmaking level and formalism on the adjudicative level). See
also Schmitt, Drei Arten (n 25) 24-33, who describes Positivism as a combination
of decisionism and formalistic normativism. See also Greenawalt (n 4) 6-7, who
refers to this permutation as the ‘simple positivist conception’. Since ‘positivism’
is often used to describe the problem of how to define law (which is beyond
the scope of this essay), and ‘formalism’ is often associated with a specific 19th
century theory and its revivals, which has implications on the lawmaking level as
well, I prefer to describe this first permutation as a combination of productional
subjectivity and applicational objectivity.

49

[@) ev-cn ]


https://doi.org/10.5771/9783748927211
https://www.nomos-elibrary.de/agb

Philip M. Bender

ing to this view, whereas the lawmaker is free in shaping the content of
the law, the judge can and should follow the legislative commands. How-
ever, theories disagree about how best to follow legislative commands.
Should one try to understand and follow the intent or purpose of the
legislator (subjectivist-teleological interpretation'?!, intentionalism'22, or —
as applied to the constitution — original intent'??) or should one focus
on the text alone, ie the meaning of the concepts used at the time they
were enacted (textualism or — as applied to the constitution — original
meaning!?4)? Whether to take a purposive or textualist approach could also
depend on what the legislator actually wanted to regulate: the ends (then
purpose) or also the means to pursue the ends (then meaning)?!?

In addition, theories are divided on how to deal with gaps. The idea
that gaps do not exist, that the judge is only the mouth of the law (bouche

121 Thus the common denomination in German legal discourse, see eg Schiine-
mann (n 118) 52; Bernd Riithers, ‘Methodenfragen als Verfassungsfragen?’
(2009) 40 Rechtstheorie 253, 283. See also Auer, ‘Interessenjurisprudenz’ (n 51)
528.

122 eg Michael Zander, The Law-Making Process (7th edn, Hart Publishing 2015)
189-191. See also Heck, ‘Gesetzesauslegung’ (n 51) 8 (‘historisch-teleologische
Auslegung’).

123 This early form of originalism uses the notion of original intent and focuses on
judicial restraint, see eg Richard S Kay, ‘Adherence to the Original Intentions in
Constitutional Adjudication: Three Objections and Responses’ (1988) 82 North-
western University Law Review 226, 244 (note 77), and 284-292; Robert H Bork,
‘Neutral Principles and Some First Amendment Problems’ (1971) 47 Indiana
Law Journal 1, 17. However, whereas the former actually seems to follow an
intentionalist approach, the latter (at least in other work) rather seems to under-
stand ‘original intent’ as something expressed in the public meaning of words
(see reference in n 124). Also Antonin Scalia, ‘Originalism: The Lesser Evil’
(1989) 57 University of Cincinnati Law Review 849, 852-853 uses the notion of
original intent in the sense of original meaning.

124 This is the now dominant version of originalism, see eg the later Robert H Bork,
The Tempting of America: The Political Seduction of the Law (Touchstone 1990)
143-160, especially 144, and briefly also 12; Scalia, ‘Originalism’ (n 123) 853;
Steven G Calabresi and Saikrishna B Prakash, ‘The President’s Power to Execute
the Laws’ (1994) 104 Yale Law Journal 541, 552; Amy C Barrett, ‘Originalism
and Stare Decisis’ (2017) 92 Notre Dame Law Review 1921, 1924. For an in-
depth discussion of this ‘new originalism’, see Wolff (n 110) (§ 5). For a general
textualist account of interpreting legal texts, see Oliver W Holmes, ‘Theory of
Legal Interpretation’ (1898-1899) 12 Harvard Law Review 417, 417-418.

125 Bauer (n 115) (§ 3).
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de la l01)'?¢ or applying the law like a machine (Subsumtionsautomat)'?’,
might have been plausible to some 19th century formalists!?8, but it is now
widely rejected so that an interpretative theory has to account for the gap
problem. One possible solution consists in saying that the democratically
elected parliament should fill the gaps in order to prevent (arbitrary)
judicial activism.!? This approach might have some appeal in some areas
of law — for instance, in criminal law, where the lack of punishment
favours the individual’3?, or even in constitutional law, where the lack of a
constitutional fundamental right favours the democratically elected parlia-
ment.!3! But in private law settings, the lack of a right favours one individ-
ual at the detriment of another without good reason.'3? Here, the price to
pay for the benefit of restricting judges is high. It could be described as a
denial of justice as default position in cases of statutory gaps. Another way

126 Montesquieu (n 69) 327 (book XI ch VI) (‘Mais les juges de la nation ne sont,
comme nous avons dit, que la bouche qui prononce les paroles de la loi; des
étres inanimés, qui n’en peuvent modérer ni la force ni la rigueur.’), also 320
(‘Des trois puissances dont nous avons parlé, celle de juger est en quelque fagon
nulle.’).

127 See generally Regina Ogorek, Richterkonig oder Subsumtionsautomat? Zur Jus-
tiztheorie im 19. Jabrbundert (Klostermann 1986) 306-314.

128 On the applicational level, especially the French école de I'exgégése (see generally
Jean-Louis Halpérin, ‘Ecole de ’Exégese’ [2005] Encyclopedia Universalis 227
<http://www.universalis.fr/encylopedie/ecole-de-l-exegese/> accessed 3 February
2021) is of interest, since it developed its formalism on the basis of the French
Civil Code at a time when elsewhere formalism developed without broader
codifications, ie on the productional level.

129 This is the main focus of early originalism, eg Bork, ‘Neutral Principles’ (n 123)
2-3, 10-12, 18, but it is still an important part of modern originalism, see eg
Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law (Princeton
University Press 1997) 23; Barrett (n 124), 1925. Sceptical on whether original-
ism actually achieves this goal, Werner Heun, ‘Original Intent und Wille des his-
torischen Verfassungsgebers: Zur Problematik einer Maxime im amerikanischen
und deutschen Verfassungsrecht’ (1991) 116 A6R 185, 207-208 (focusing rather
on procedure, competency, and public opinion).

130 Therefore, the basic rule nulla poena sine lege, enshrined in German Basic Law
(GG), art 103(2), as well as German Penal Code (StGB), s 1, prohibits the judicial
development of the law at the detriment of the potential criminal.

131 Bork, ‘Neutral Principles’ (n 123) 10-12. On the statutes-requirement in detail
Victor Jouannaud, ‘The Essential-Matters Doctrine (Wesentlichkeitsdoktrin) in Pri-
vate law: A Constitutional Limit to Judicial Development of the Law?’ (§ 7).

132 In that sense, Private Law is reconciliation of interests (Interessenausgleich), see
Alexander Hellgardt, Regulierung und Privatrecht: Staatliche Verbaltensteuerung
mittels Privatrecht und ihre Bedeutung fiir Rechtswissenschaft, Gesetzgebung und
Rechtsanwendung (Mohr Siebeck 2016) 55.
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of dealing with the gap problem is to look at how the legislator has solved
similar conflicts of interests (Interesssenjurisprudenz)'33 or at which policy
goals and values the legislator has enacted (Wertungsjurisprudenz)'3* and to
use these normative insights to close the gaps in the spirit of the legislator.
This position has certain parallels with the method of reasoned elaboration
of the legal process school.!3* A third way of dealing with the gap problem
is to say that the judge switches from the applicational to the productional
level, which means — since we look at theories that assume subjectivity on
this level — to a subjectivist mode of taking decisions.!3¢

bb. Productional objectivity and applicational objectivity (‘Objectivists’)

We can now turn to a second permutation, one that combines a strong
belief in objectivity (nonvoluntarism) on both the productional and the
applicational level (‘Objectivists’). Here, the legislator is engaged in some
sort of discovery (Erkenntnis), not only in decision (Entscheidung).'3” This
has three important implications for the process of adjudication. First,
judges will interpret statutes as an effort of concretization and therefore
understand them in the light of the objective purpose they want to pursue

133 The idea of guiding the judge by reference to how the legislator solved conflicts
of interests, also when filling gaps (so that judicial discretion is the exception), is
particularly present in Heck’s earlier work, see eg Philipp Heck, Interessen-
Jurisprudenz: Gastvorlesung an der Universitit Frankfurt a. M. gebalten am
15. Dezember 1932 (Mohr (Paul Siebeck) 1933) 20; Heck, ‘Gesetzesauslegung’
(n 51) 21, already on 16-17 introducing the concept of obedience, on 17 explain-
ing statutes as a resolution of interests. On the (empirical) guidance of judges in
the conception of Heck, see generally Auer, ‘Interessenjurisprudenz’ (n 51) 533;
Bender, ‘Default Rules’ (n 48) 376. On Heck’s shifted focus under National So-
cialism, see already supra (n 51) and especially Heck, Rechtserneuerung (n 51) 26—
34.

134 Larenz and Canaris, Methodenlehre (n 30) 265; especially clear also Bydlinski,
Juristische Methodenlebre (n 41) 123-139.

135 cf Richard H Fallon Jr ‘Reflections on the Hart and Wechsler Paradigm’ (1994)
47 Vanderbilt Law Review 953, 966.

136 The positivist account of Hart, assuming judicial discretion in hard cases, can be
understood in this way, see eg Hart, The Concept of Law (n 9) 307 (notes to the
third edition, written in response to Dworkin).

137 Hans Christoph Grigoleit, ‘Anforderungen des Privatrechts an die Rechtstheo-
rie’ in Matthias Jestaedt and Oliver Lepsius (eds), Rechtswissenschaftstheorie (Mohr
Siebeck 2008). See also Greenawalt (n 4), passim.
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(objectivist-teleological interpretation).!3® Second, judges can also fill any
gaps by reference to prepositive insights gained by observational, deonto-
logical, or consequentialist thought. They become lawmakers — but unlike
in the first permutation, this time without proceeding in a (purely) subjec-
tivist manner.’3® Third, it means that the legislator can make incorrect
or incoherent statements because lawmakers can be measured against the
backdrop of productional objectivity. For the judge, there are two concur-
ring and potentially binding orders: one positive, set by the legislator,
and one prepositive, accessible through observational, deontological, or
consequentialist modes of thought. It is this order that the legislator tries
to concretize. Faced with these two concurring orders, judges must have
a rule of how to decide potential conflicts. They can be deferential to the
efforts of concretizations of the legislator and use the higher, prepositive
order only to fill gaps. Even if the legislator failed in its undertaking of
discovery, the judge would accept the legislative decision and abstain from
correcting the statute or overruling the precedent. Given the assumption
that the legislator actually wants to conform to the higher truth!40, this
deference is not self-evident. Indeed, why should the judge apply a law
which is incorrect measured against the assumed productional objectivity?
The other way of dealing with conflicts between both orders therefore is
to let the higher, prepositive truth prevail, claiming the power for judges
to correct a statute. Applied to the constitution, this position opens the
door for a continuous update according to dominant popular views'* so
that the constitution becomes a ‘living instrument’'#2. In a way, there is a
more or less free competition between statutory and adjudicative efforts

138 eg Grigoleit, ‘Teleologik’ (n 114) 245.

139 From a deontological (rights-based) perspective Ronald Dworkin, ‘Hard Cases’
(1975) 88 Harvard Law Review 1057. From a consequentialist (pragmatic) per-
spective Posner, The Problems of Jurisprudence (n 7) 23.

140 A reasoning well known for positivized higher truths such as constitutional law
and especially European Union law (for the latter see BGH NJW 2009, 427, 429
para 25).

141 On popular constitutionalism, see Larry D Kramer, The People Themselves: Popu-
lar Constitutionalism and Judicial Review (Oxford University Press 2004) 3 ff.

142 eg Bruce Ackerman, ‘The Living Constitution’ (2007) 120 Harvard Law Review
1737, 1742. See also the chain novel conception of Dworkin, ‘Natural Law
Revisited’ (n 22) 166-168 (on the metaphor), 168-169 (applying it to the law), or
the Canadian equivalent: the living tree doctrine (eg Edwards v Canada (AG), 18
October 1929, [1930] AC 124, 1929 UKPC 86).

53

[@) ev-cn ]


https://doi.org/10.5771/9783748927211
https://www.nomos-elibrary.de/agb

Philip M. Bender

of concretization.!® Of course, an Objectivist theory of interpretation does
not need to fully embrace this consequence. Most German objectivist-
teleological thinkers will grant legislative statements some weight or, put
in other words, some margin of error, so that the argumentative burden
for correcting a statute (or overruling a precedent) is high.'#* The need for
legal certainty and the protection of legitimate expectations are some rea-
sons for this (at least partial) deference in an objectivist logic'4’, and some
subjectivist elements of thought will always persist, which give the demo-
cratically elected legislation special weight!4¢. Indeed, cases in which we
have such strong beliefs in objectivity that we feel confident to declare the
legislative statement incorrect are rather rare. Judges feel that the road of
deriving solutions from higher law is perilous and can lead to arbitrariness.

cc. Productional subjectivity and applicational subjectivity (‘full nihilists’)

The third permutation unites subjectivism (voluntarism) of both the pro-
ductional and the applicational level. In this spirit, one assumes that there
are no substantive prepositive principles that guide the legislator and that
there is no possibility for the judge to apply the statements of the legislator

143 cf Ganter Hirsch, ‘Auf dem Weg zum Richterstaat? Vom Verhaltnis des Richters
zum Gesetzgeber in unserer Zeit' (2007) 62 JZ 853, 855 (pointing to that a
statute can be more intelligent than its author and an objectivized will of
the statute). See also Grigoleit, ‘Teleologik’ (n 114) 249-256 (pointing to the
normative relativity of each statutory enactment and the judicial competency to
correct legislative statements but criticizing on 256 the idea of an ‘objectivized
will” as paradoxical). In short already Hans Christoph Grigoleit, ‘Das historische
Argument in der geltendrechtlichen Privatrechtsdogmatik’ (2008) 30 ZNR 259,
266. Even further Guido Calabresi, A Common Law for the Age of Statutes (Har-
vard University Press 1982) 2 (seeing statutes as part of the common law and
therefore coming close to free competition, with further references in fn 5).
Likewise very free Richard A Posner, ‘Pragmatic Adjudication’ (1996) 18 Cardo-
zo Law Review 1, § (regarding ‘authorities’ such as statutes, precedents, and
constitutions only as source of information and as limited constraints).

144 eg Grigoleit, ‘Teleologik’ (n 114) 256 (presumptive validity), 258 (particularly
strict argumentative burden). Similarly already Grigoleit, ‘Das historische Argu-
ment’ (n 143) 266. See also, even though with a different argumentation, Hirsch
(n 143), 855 (‘some weight’).

145 Critically Grigoleit, ‘Teleologik’ (n 114) 248.

146 ibid 256.
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— either due to the vagueness of language'¥” or because communication
about normative issues is considered nonsensical'®. Interpreting the law
means recreating it. The self of the judge is as present as the self of the leg-
islator. Authors with this spirit are sceptical of legal methodology and any
sort of objectivity in adjudication.'® Just like on the level of lawmaking,
they criticize, but they cannot offer a positive account of how adjudication
should actually work — insofar they could be labelled ‘full nihilists’, with-
out reference to any broader Nihilistic movement.!'® According to that
view, law is conceived as an inevitable expression of power, accepted by
those who have the same interests or who are coerced to do so. It certainly
is a merit of nihilistic currents to unveil certain legal power dynamics
and to critically point to the persistence of the judicial self. However,
by assuming ideology everywhere, nihilism is as simplistic as imagining
the judge as the formalist mouth of the law.’S! It generalizes the ‘hard
cases’ and is attractive as theory because distinguishing hard cases from

147 cf Timothy Endicott, ‘Law and Language’ in Jules Coleman and Scott Shapiro
(eds), The Oxford Handbook of Jurisprudence & Philosophy of Law (Oxford Univer-
sity Press 2002) 955.

148 In that sense the above-mentioned Circle of Vienna, eg Carnap (n 59), 220.
For the (related) discussion of semantic challenges and a suggestion of how to
overcome them, see Stavropoulos (n 109).

149 This element of thought can be found in different theories (which often also
contain other elements of thought and other ways of thinking about objectivity):
for sceptical German authors, each with a different focus, see eg Josef Esser,
Vorverstindnis und Methodenwahl in der Rechtsfindung: Rationalititsgrundlagen
richterlicher Entscheidungspraxis (Athendum Fischer Taschenbuch Verlag 1972);
Theodor Viehweg, Topik und Jurisprudenz: Ein Beitrag zur rechtswissenschaftlichen
Grundlagenforschung (CH Beck 1974). For a critical outline, see generally Bydlins-
ki, Juristische Methodenlebre (n 41) 140-175. In the US context, this is a position
we often find in more political contributions of the Critical Legal Studies move-
ment, eg Kennedy, A Critique of Adjudication (n 72) 155 (‘The judge is an ideo-
logical performer willy-nilly’), or 173 (‘The judge with an ideological preference
has to deal with the structure of authorities as part of the medium in which
he works to frame the question of law, of rule choice, and then to produce an
argument that will generate the experience of internal and external constraint on
the side he favors.”). See generally Mark Kelman, A Guide to Critical Legal Studies
(Harvard University Press 1987). See also (beyond the Critical Legal Studies
movement) John Hasnas, ‘The Myth of the Rule of Law’ [1995] Wisconsin Law
Review 199.

150 Posner, The Problems of Jurisprudence (n 7) 459 uses this label.

151 Similarly ibid (‘Moral and legal nihilism is as untenable as moral realism or legal
formalism.”). On the classical formalist concept, see already supra (n 126-128).
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common legal issues is itself a hard case.!5? But it thereby does not provide
a complete picture of law — it makes one mode of thought a ‘theory of ev-
erything’!>? and thereby misses the point that communication between
selves is actually possible. It disregards that the existence of dawn does not
make us doubt the existence of day and night.'** In doing so, it hastily gen-
eralizes about the nature of law from view reported cases, which are far
from being representative for the totality of legal disputes. Let us suppose,
for instance, that someone purchased a used bicycle and that — even
though she paid - the seller sold it to a third party who offered a higher
price. Let us further suppose that the law in such circumstances grants ex-
pectation damages.!> Then, if these facts are undisputed, it is hard to
imagine that practitioners would find a judgment granting expectation
damages arbitrary. In the unlikely event that parties do not settle in such a
clear case, the judgment would probably not be published anywhere. Giv-
en the inadequacy of nihilistic total scepticism, the real ideological battle-
ground on the applicational level runs along the lines of Subjectivist and
Objectivist interpretation — both being applicational objectivists.

dd. Productional objectivity and applicational subjectivity (‘partial
nihilists’)

There is a fourth possible permutation: the combination of productional
objectivity (nonvoluntarism) and applicational subjectivity (voluntarism).
Indeed, a theory of adjudication can be objectivist, ie belief in the suppres-
sion of the judicial self, even though it is subjectivist on the applicational
level — it just conceives adjudication as objectivized lawmaking. Some
aspects in the thinking of Posner point in that direction in that he believes
in the possibility of rationalizing decisions (especially through the conse-
quentialist mode of thought on the productional level) but disregards
legal interpretation and the strictly legal point of view.!5¢ At the same

152 On hard cases, from different perspectives, see Hart, The Concept of Law (n 9)
130; Dworkin, ‘Hard Cases’ (n 139).

153 eg Weinberg (n 97) ix.

154 eg Claus-Wilhelm Canaris, Grundrechte und Privatrecht: Eine Zwischenbilanz (De
Gruyter 1999) 46.

155 eg German Civil Code (BGB), ss 280-283; US Uniform Commercial Code
(UCQ), ss 2-711-713.

156 Posner, The Problems of Jurisprudence (n 7) 459-461, especially 459 (...] there
is no such thing as “legal reasoning.”), 460 (7...] there is no longer a useful
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time, however, he also seems to give some weight to authorities’>” so that
he might as well fall in the second permutation (‘Objectivists’). Just like
Posner assumes a (liberal) productional objectivity and disregards interpre-
tation, other methodologically sceptical contributions might be interpret-
ed as actually assuming some kind of (socialist) productional objectivity,
which is why they could also be grouped in this permutation.!’® This is
no coincidence since the thought of partial nihilists borrows from both
Objectivism and nihilism. On the one hand, the combination of produc-
tional objectivity and applicational subjectivity leads to a position close
to the position that assumes objectivity on both levels but favours free
competition between them. Indeed, in both cases, the productional level
dominates adjudication: thinking that you can disregard a statute because
it does not align with productional objectivity or thinking that a statute
has no proper meaning so that you directly refer to productional objectivi-
ty will produce quite similar outcomes. On the other hand, the position of
partial nihilists also often merges with nihilistic critiques of adjudication,
and it is often not clear whether a critique is fully nihilistic or based on
some assumption of productional objectivity. Therefore, partial nihilism
differs from the position of Objectivists in that it is not an interpretative
theory, and it differs from full nihilism in that it believes in adjudicative
objectivism. Even though Posner, for instance, is an adjudicative objectivist
(and therefore rejects full nihilism'), he is (at least sometimes) an appli-
cational or partial nihilist. It is a position at first glance counterintuitive
since it assumes objectivity in the area of norm production in which most
people would not, and it rejects objectivity in the area of interpretation in
which most people are quite confident with regard to objectivity. But it is
perfectly possible to think about adjudication in that way.

In conclusion, one can say that on the applicational level, objectivity-
oriented modes of thought dominate. The only question is where to look
at to gain this objectivity: to the subjectivity of the legislator or some sort

sense in which law is interpretive.’). See also (in a similar liberal-pragmatic adju-
dicative spirit) John Hasnas, ‘Back to the Future: From Critical Legal Studies
Forward to Legal Realism, or How Not to Miss the Point of the Indeterminacy
Argument’ (1995) 45 Duke Law Journal 84.

157 Posner, ‘Pragmatic Adjudication’ (n 143) 5.

158 Unger (n 42) 143-178 (criticizing contract law from an altruistic value-basis),
199-208 (proposing social positive action for the whole legal system, even
though vague).

159 Posner, The Problems of Jurisprudence (n 7) 459 (‘Moral and legal nihilism is as
untenable as moral realism or legal formalism.”).
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of further objectivity. Only full and partial nihilists are true subjectivists
on the applicational level. But even partial nihilists belief in some sort of
adjudicative objectivity, leaving only the full nihilists as adjudicative sub-
jectivists. Having presented all possible permutations, we can summarize
our insights in the following table, which presents different modes of
thought according to the presence of the self (objectivity vs subjectivity)
and the level within the legal process (norm production vs norm applica-
tion):

Productional Productional

Objectivity Subjectivity
gﬁfeliii:fyn ! ‘Objectivists’ Subjectivists’
?E;Ez:it‘:i;al partial nibilists Sfull nibilists

¢. Parallels in private lawmaking

With the previously drawn distinctions in mind, we are again able to point
to some parallels in the interpretation of heteronomous and autonomous
law and reproduce the permutations of the previous lines in the area of
contract law. Indeed, adjudication does not only require a theory of statu-
tory interpretation but also a theory of contract interpretation. Therefore,
in theories of contract law, we also find a combination of productional
subjectivity and applicational objectivity (‘Subjectivists’), a combination
of productional objectivity and applicational objectivity (‘Objectivists’),
a combination of productional subjectivity and applicational subjectivity
(‘full nihilists’), and a combination of productional objectivity and applica-
tional subjectivity (‘partial nihilists’). We understand these permutations
again as possible elements of different theories, not as exclusive theories on
their own.

Let us start with the first permutation, ie with those that obtain appli-
cational objectivity by reference to another self (‘Subjectivists’). We have
seen that they often worry about judicial activism and the threat to democ-
racy. This activism can also be conceived as a threat to the autonomous
lawmaking of the contracting parties. Strict rules of interpretation and a
(textual) focus on the law itself are means to counter the danger of rewrit-
ing the contract for the parties. In that logic, a literal interpretation of
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the contract, excluding, for instance, evidence outside its ‘four corners’!¢?,
might seem convincing — even though other Subjetivists might be fearful
to miss the real intentions of the parties. Thus, even the debate between
intentionalists and meaning-adherents is somehow reproduced on the
contractual level. Furthermore, Subjectivists (though intentionalists not
necessarily'®!) will probably be hostile to reinterpreting the contract when
circumstances have changed in the application of some sort of clausula
rebus sic stantibus.'*> They will argue that we do not possess any objective
criteria to reshape the contract as the law of the parties and that we should
not do so because the contract is in itself worthy of respect. Just as they
refer to the democratic legislative process to update statutes, they can point
to the possibility (and necessity) of renegotiating a contract. The example
therefore shows how the presence of subjectivity on the productional level
and the respect for this subjectivity on the applicational level go hand in
hand in contract law as well.

Adherents to the second permutation, ie the combination of produc-
tional and applicational objectivism (‘Objectivists’), will probably look at
these institutions from a different perspective. Objectivists will probably
be on the side of those that would like to receive broader circumstantial
evidence. The contract is just a concretization of a higher truth — why not
bring it as close to it as possible? Principles such as good faith, of which
clausula rebus sic stantibus is just one application, will provide for some
flexibility and allow updating the parties’ stipulations in accordance with
their true and present intent.!63

Adherents of the third permutation (‘full nihilists’) would yet again
have a different look on these institutions. They might see contract law as a
pure power relation without content on its own and from this perspective,
they can only point to the ongoing power struggle.

Mostly, however, this power relation is analysed in its dependence on
a dominant (capitalist) ideology. Adherents to the Critical Legal Studies
movement, for instance, characterize the contractual link between parties
as ‘unsentimental money-making’!®4 and thereby go beyond the characteri-
zation of the contract as a power relation: they also criticize how the deter-

160 State v Wells, 253 La 925, 221 So2d 50 (1969); KY Supreme Court, Hartell v
Hartell, 2007-CA-000498-MR.

161 On dynamic statutory interpretation by means of subjectivist-historical argu-
ments, see Bauer (n 115) (§ 3).

162 See German Civil Code (BGB), s 313 (codifying this principle).

163 eg Krell v Henry, [1903] 2 KB 740 (‘coronation case’).

164 Unger (n 42) 171.
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minative power is exercised. In other words, they fall in the category of
the fourth permutation (‘partial nihilists’) since they believe in some sort
of productional objectivity, based on substantive values such as altruism or
solidarity. From that viewpoint, they will probably embrace an institution
such as clausula rebus sic stantibus as fairness-based counter-principle that
challenges the will-based dominant (liberal) doctrine.!¢

1. Why and How to Think about Objectivity

After having distinguished productional and applicational objectivity, we
can now turn to the question of why and how to think about them. I will
first answer the ‘why’ by explaining the importance of productional and
applicational objectivity as one source of legitimacy. In that perception,
legitimacy is a relative concept, which is based on procedure and substance
alike (1.). I will then address the ‘how’ of achieving objectivity and suggest
a way to define the scope of objectivity within the law despite all episte-
mological disputes. I propose that the mode of thought that we should
apply depends on the position the legal system itself, and especially the
constitution, takes. I call this method Constitutional Pragmatism (2.).

1. Relativity of legitimacy

Since we explain the importance of objectivity in relation to the notion
of legitimacy, we will yet again start this part with some notional clarifica-
tions. This is all the more important because much of the confusion in
debates about legitimacy stems from notional misunderstandings. We will
show how the decline in the belief in objectivity redefined the meaning
of legitimacy, just as it also triggered a debate — the positivism-debate —
about the definition of law (a.). We will then shift our focus from the
meaning to the criterion of legitimacy. In that context, we will see that
legitimacy can either come from substantive or procedural criteria and that
the decline of objectivity triggered a shift from substance to procedure (b.).
However, just as previous theories neglected the necessity of procedure,
current approaches neglect the necessity of substance. Legitimacy depends
on objectivity in various ways, and objectivity depends on different modes

165 eg ibid 155, in general on 143-178 analysing dominant contract law theories
from a Critical Legal Studies perspective.
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of thought. Where these modes of thought are inadequate, the source will
stem from procedure. Based on these observations, we will present legiti-
macy as a relative concept (c.).

a. The meaning of legitimacy and its connection to objectivity

It is important to distinguish two meanings of legitimacy. On the first
account of legitimacy, a decision (or social order) is legitimate when it
is acceptable or (at least to some extent) justified in terms of justice and
fairness. This definition of legitimacy is normative (normative legitimacy).
By contrast, on the second account of legitimacy, a decision (or social
order) is legitimate when the addressees of the decision (or the individuals
constituting the social order — ‘the people’) accept it. This definition of
legitimacy is descriptive or empirical (empirical legitimacy).'®® Normative
legitimacy answers the question what people should accept (acceptability),
whereas empirical legitimacy answers the question what people iz fact
accept (acceptance). In other words, normative legitimacy refers to what zs
right, empirical legitimacy refers to beliefs in what is right. In that sense,
one could say, the choice of meaning changes the research perspective
from moral philosophy to social sciences.!®” Yet again, questions about
the definition of a concept (legitimacy, law, etc) are best understood as
questions of research agendas.!68

Of course, the relationship to the self — the take on objectivity — influ-
ences how legitimacy is defined. Strong beliefs in objectivity make it much
more likely to adopt a normative meaning of legitimacy (or a meaning of
law that includes prepositive concepts) because a normative discourse is
not seen as nonsensical or at least unscientific.!” We already pointed to
two successive developments which lead to a decline of objectivity — the
disintegration of the res publica christiana and scientific positivism.'”° These

166 cf Peter Fabienne, ‘Political Legitimacy’ (2017) <https://plato.stanford.edu/arch
ives/sum2017/entries/legitimacy/> accessed 1 October 2020 (under 1.). On that
distinction, see also Jirgen Habermas, ‘Legitimationsprobleme im modernen
Staat’ (1976) 7 Politische Vierteljahresschrift Sonderhefte 39, 58; David Beetham,
The Legitimation of Power (2nd edn, Palgrave Macmillan 2013) 13-14.

167 Beetham (n 166) 13-14. See also Habermas, ‘Legitimationsprobleme’ (n 166) 58.

168 In that way, we also interpreted the positivist struggle over the meaning of ‘law’.
See supra (text to n 8-14).

169 See Carnap (n 59), 220; Wittgenstein (n 59) para 6.53.

170 On that see already supra (n 49-52).
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developments influenced the research agenda of Modernity: Max Weber
paved the way to an empirical, value-free approach to social sciences in
general and legitimacy in particular in that he focused on people’s ‘belief
in legitimacy’ (Legitimitdtsglauben).'” But he still used the notion of legiti-
macy with a normative meaning. Otherwise, if the notion of legitimacy
had already been defined in terms of beliefs, the additional use of ‘belief’
would indeed not make any sense and lead to a duplication (‘belief in be-
lief’).172 Only in a second step, the definition adapted to the new research
focus. In contemporary contributions with an empirical research focus, le-
gitimacy is often directly defined in empirical terms, as acceptance or be-
liefs in moral correctness.!”? This does not mean that all normative use of
legitimacy has disappeared!’4, but at least in social sciences, the focus and
predominant meaning have shifted towards empiricism.

b. The criterion of legitimacy and its connection to objectivity

Let us now turn to the criterion (source!”>, reason) of legitimacy. The
criterion of legitimacy answers the question why a decision (or social
order) is legitimate. Given the two different meanings of legitimacy, we
are actually facing two different questions: why is the decision (or social
order) justified (normative legitimacy), and why is it accepted (empirical
legitimacy)? In both cases, the criterion of legitimacy can either be substan-
tive, ie based on the correct output according to a set of values (substantive

171 Weber (n §5) 122 pt 1 ch IIT § 1.

172 The fact that the combination of ‘belief” and ‘legitimacy’ in ‘belief in legitimacy’
(Legitimitdtsglauben) actually presupposes a normative meaning of legitimacy is
mostly ignored. See, for instance, Beetham (n 166) 8.

173 eg Mattei Dogan, ‘Conceptions of Legitimacy’ in Mary Hawkesworth and Mau-
rice Kogan (eds), Encyclopedia of Government and Politics, vol 1 (2nd edn, Rout-
ledge 2004) 110; Seymour M Lipset, Political Man: The Social Basis of Politics
(Doubleday & Company 1959) 77; John H Herz, ‘Legitimacy: Can We Retrieve
It (1978) 10 Comparative Politics 317, 318; Bruce Gilley, The Right to Rule: How
States Win and Lose Legitimacy (Columbia University Press 2009).

174 For a normative use, see eg John Rawls, A Theory of Justice (2nd edn, Belknap
1999) 31, 319, 323 (even though his work is not centred on legitimacy but rather
on notions such as justice and fairness). See also Calabresi, Common Law (n 143)
91; Habermas, Faktizitit und Geltung (n 67) 350 ff; Beetham (n 166) 11, 15-16.

175 On that terminology, see Fabienne (n 166) (under 3., but limited to normative
legitimacy and with different sub-classifications).
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legitimacy), or procedural, ie based on some input (procedural legitimacy).'7¢
Given this, we understand statements about legitimacy as pairs of a certain
meaning and a certain criterion, and we risk misunderstanding if we do
not clarify the precise meaning first.!”” For instance, the affirmation ‘this
system is legitimate because it complies with Christian values’ understands
legitimacy in substantive terms, but it is unclear whether the speaker uses
‘legitimate’ in a normative way (‘this system is just because...’) or in an
empirical way (‘this system is accepted by the people because...’). On both
levels of meaning, the distinction between substantive and procedural
criterion makes sense.

Again, it is easy to see the connection between objectivity and the
criterion of legitimacy. If we hold strong beliefs in some sort of objectiv-
ity, we will evaluate a system against the backdrop of these beliefs. We
will require acceptance because we can invoke some sort of objectivity.
The self of the decisionmaker disappears because there is a common refer-
ence-point (objectivity) for the decisionmaker and the addressee (inside
perspective) or the decisionmaker and an external observer who evaluates
the decision (outside perspective). Acceptance and procedure in general
might be relevant but only insofar as they serve substantive goals.!”® Let
us now consider again what happens if our beliefs in objectivity decline,

176 On substantive and procedural legitimacy particularly clear Thomas Christiano,
‘The Authority of Democracy’ (2004) 12 Journal of Political Philosophy 266, 266
(in the context of democratic legitimacy). On the (parallel) distinction between
output- and input-legitimacy Fritz W Scharpf, Governing in Europe: Effective and
Democratic? (Oxford University Press 1999) 6, 7 ff (input-legitimacy), 10 ff (out-
put-legitimacy); Fritz W Scharpf, ‘Deconstitutionalization and Majority-Rule: A
Democratic Vision for Europe’ (2016) 1-2 <https://d-nb.info/1124901450/34>
accessed 21 December 2020. Based on Abraham Lincoln’s Gettysburg Address
(1863), Scharpf describes both elements as part of democracy. However, whether
output-legitimacy in terms of the promotion of the ‘common welfare’ or the
‘protection of life, liberty, and property’ is required by democracy, is a defini-
tional question. The inclusive definition should not mask potential conflicts be-
tween majority vote and individual rights, should not lead to the conclusion that
output-legitimacy is sufficient for democracy, and should not lead to the as-
sumption that non-democratic systems do not pursue output-legitimacy.

177 Fabienne (n 166) (under 1.).

178 For instance, according to German Rules on Administrative Procedure (VwV/fG),
s 46, errors in the administrative procedure tend to be irrelevant if they cannot
be consequential for the result, see Christian Quabeck, Dienende Funktion des
Verwaltungsverfabrens und Prozeduralisierung (Mohr Siebeck 2010) 18 ff. In the ad-
judicative context, German Rules of Criminal Procedure (StPO), s 337, can be in-
terpreted as embracing a vision of the serving function of procedure.
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if we live in a pluralistic society in which we disagree on many normative
issues. Then, the common reference point of decisionmaker and addressee,
of decisionmaker and observer disappears. The self persists. In that case, if
more than compliance out of fear, more than power-based decisionmaking
is wanted, in short: if a criterion of legitimacy has to be found, the self has
to be tamed or embraced. In today’s societies, taming the self seems to be
more appealing than embracing it (even though, as the pardoning power
has illustrated, corners of embracing it persist). Therefore, procedure is
of utmost importance. It loses its serving function!’” and becomes the
predominant criterion of legitimacy in normative and empirical research
alike: normative contributions point to the importance of fair procedure
to justify decisions'®, and empirical contributions show that for the accep-
tance of people, procedure is more important than substance'$!. This is not
to say that all substantive criteria disappeared.'8? But it indicates a shift in
focus from substantive to procedural modes of thought.

The attractiveness of procedure gives us the impression that we can avoid
taking substantive normative positions and — in a way — empiricize the
normative battlefield. This is particularly visible in the approach of Beetham,
sometimes presented as a third way: the Beetham-approach explicitly defines
legitimacy in normative terms but gives predominant weight to the possibil-
ity of justifying a regime in terms of the specific beliefs and values held by the

179 This is again reflected in German administrative law, where so-called absolute
procedural rights are established under the influence of EU law, so that proce-
dure does not only have a serving function any more, see Angela Schwerdtfeger,
Der deutsche Verwaltugsrechtsschutz unter dem Einfluss der Aarbus-Konvention: Zu-
gleich ein Beitrag zur Fortentwicklung der subjektiven dffentlichen Rechte unter beson-
derer Beriicksichtigung des Gemeinschafisrechts (Mohr Siebeck 2010) 232 ff. We can,
once again, draw a parallel to German Rules of Criminal Procedure (SzPO),
s 338.

180 eg Niklas Luhmann, Legitimation durch Verfabren (9th edn, Suhrkamp 2013);
Habermas, Faktizitit und Geltung (n 67) 350 ff, especially 364 (‘diskursive Ratio-
nalisierung’).

181 From an empirical account, see Tom R Tyler, Why People Obey the Law (Yale
University Press 1990). See also Tom R Tyler, ‘Psychological Perspectives on
Legitimacy and Legitimation’ (2006) 57 Annual Review of Psychology 375; Tom
R Tyler and Jonathan Jackson, ‘Popular Legitimacy and the Exercise of Legal
Authority: Motivating Compliance, Cooperation, and Engagement’ (2013) 20
Psychology, Public Policy and Law 78.

182 eg Rawls (n 174) 45 (‘substantive moral conceptions’), even though he gains his
principles of substantial fairness by applying a procedural-contractarian thought
experiment.
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people concerned.!? It takes a supposedly internal perspective!®4, but it does
not take this internal perspective seriously because it transforms it into a
criterion of external evaluation.!®s This is true for both ways in which
‘beliefs’ as normative criterion of legitimacy can be understood. We can first
understand the reference to beliefs as a criterion of substantive legitimacy,
based on observational objectivity: we believe that for a specific people, the
predominant values are actually the right values.!8 We embrace these values
for a given space at a given time in history. But we still do not adopt a
completely coherent internal perspective since we limit system-specific
religious claims of universal aspiration to a concrete region and time. We are
actually bound to do so when we compare different systems from an
overarching perspective based on the proposed criterion. Second, we can
understand ‘beliefs’ as a criterion of procedural legitimacy, which defers to
the self of a people: we believe that a specific people should be able to choose
their values, no matter whether they are right. We take their inside perspec-
tive just as a means of being deferential to other selves, but in comparing and
evaluating different systems, we actually look at them from the outside.'®” It
is this latter, more distanced perspective that seems to inspire the Beetham-
approach. The specificity consists in transforming the empirical meaning of
legitimacy (beliefs in justification or acceptance) into its normative criterion

183 Beetham (n 166) 11 (‘A given power relationship is not legitimate because peo-
ple believe in its legitimacy, but because it can be justified in terms of their be-
liefs.”), 15-16 (announcing his three criteria: legality, justifiability in terms of be-
liefs, on which we focus here, and evidence of consent, which is another procedu-
ral element). See also Habermas, ‘Legitimationsprobleme’ (n 166) 58-59, who
takes the internal perspective more seriously (on that point in a moment).

184 On the internal perspective with regard to law eg Dworkin, ‘Hard Cases’ (n 139)
1090 (‘internal logic of the law’). See also Douglas E Litowitz, ‘Internal versus
External Perspectives on Law: Toward Mediation’ (1998) 26 Florida State Uni-
versity Law Review 127, 127-128; Michael Mandel, ‘Dworkin, Hart, and the
Problem of Theoretical Perspectives’ (1979) 14 Law & Society Review 57, 59-60.
In a particularly narrow sense Ulfrid Neumann, Wabrbeit im Recht: Zu Prob-
lematik und Legitimitdt einer fragwiirdigen Denkform (2004 Nomos) 57-58. In the
context of legitimacy (and with specific understanding) Herz (n 173), 318-319;
Christiano (n 176), 269.

185 Beetham (n 166) 15, on that point deviating from Habermas, ‘Legitimations-
probleme’ (n 166) 59. The latter emphasizes the problem that one acts historical-
ly unjust by approaching different systems with a general and abstract concept of
legitimacy (‘Wenn man Mafstibe diskursiver Rechtfertigung an traditionale
Gesellschaften herantrigt, verhilt man sich historisch “ungerecht”.’).

186 This is the correct-law-approach described above, see supra (n 21).

187 Critically Habermas, ‘Legitimationsprobleme’ (n 166) 59.
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of procedural justice.!®® Seen in either way, it is not a ‘third way’ of talking
about legitimacy but one that can be captured by the previously outlined
categories and modes of thought. It is important, though, to pay attention to
the different functions that ‘acceptance’ can fulfil in relation to legitimacy:
first, acceptance is the meaning of empirical legitimacy (‘this system is
accepted by the people’). Second, it can be the general procedural criterion of
normative legitimacy (‘this system is justified because it is accepted by the
people’).8 Third, acceptance can refer to a responsive (democratic) mode of
decisionmaking that enables changes according to changing acceptance. In
that case, it is used as a specific procedural criterion of legitimacy. This
responsiveness-acceptance can in turn occur in empirical affirmations (‘this
system is accepted by the people because it is responsive to their acceptance’),
and in normative settings (‘this system is justified because it is responsive to
the acceptance of the people’).

Even though it is important to distinguish ‘meaning’ from ‘criterion’
and examine separately the shifts from normativity to empiricism and
from substance to procedure, it is at the same time worthwhile to point
to some connections. Indeed, both shifts reinforce each other: defining
the concept of legitimacy in terms of acceptance might create some uncon-
scious bias in favour of acceptance as a normative criterion, and the lack
of substantive legitimacy redefines the research agenda in empirical terms.
Behind both developments, we see the (theoretical) decline of objectivity-
oriented modes of thought.

¢. A field-specific approach

The previous outline has shown that our take on legitimacy depends on
our take on objectivity. In other words, legitimacy is a relative notion,
which we best understand not in absolute terms but in relation to objec-
tivity (relativity of legitimacy I): a strong belief in objectivity implies a sub-
stantive criterion of legitimacy, whereas subjectivity requires procedural
legitimacy.!®° It is the decline of objectivity which leads to the flourishing
of procedural approaches towards legitimacy. However, we have to re-ex-
amine this procedure-centrism. Indeed, even though objectivity has de-

188 Therefore critically Fabienne (n 166) (under 1.).

189 Beetham (n 166) 11, 1314, 16; Habermas, ‘Legitimationsprobleme’ (n 166) 58—
59.

190 Similarly Neumann (n 184) 41-42 (who sees truth and authority as alternative
sources of legitimacy).
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clined over time, it has not disappeared. Especially beyond the theoretical
meta-discourse, objectivity is still present, and objectivity-oriented modes
of thought provide arguments for substantive legitimacy. Procedure and
substance legitimize decisions and systems together, depending on where
objectivity is still alive.’! In an area in which (productional or application-
al) objectivity is dominant, substantive legitimacy is more important. In
contrast, in an area in which we perceive legal commands as discretionary,
procedural legitimacy has special significance. Both criteria of legitimacy
are interconnected like communicating vessels: the stronger the first, the
weaker the second, and vice versa. Therefore, a purely procedural approach
to legitimacy is inadequate and incomplete. Thus, legitimacy is a relative
concept also insofar as it requires both procedure and substance, depend-
ing on the specific field in question (relativity of legitimacy II)."9* It is
precisely this claim that we will develop in what follows. To do so, I
will first concentrate on empirical legitimacy and then turn to normative
legitimacy.

aa. Field-specificity and empirical legitimacy

Empirical research has shown that people care about substance but that
they actually care more about procedure.!”® Focusing on procedure alone
does not, even on the basis of the research conducted so far, allow us to
fully explain people’s acceptance of a decision in particular or of a system
as a whole. People still care about substance to some extent. Understand-
ing legitimacy as a relative, field-specific concept allows us to add more
nuances to this research. Indeed, it is likely that people do not always

191 Against monistic explanations of democratic legitimacy also Christiano (n 176),
passim, especially 266-269, who convincingly points to the need for both sub-
stantive and procedural legitimacy in the context of democracy but does not
(explicitly) link both criteria to objectivity and the fields in which they are
dominant. In order to describe this connection, I prefer the term ‘relativity’ or
‘relative’ over ‘dualism’ or ‘dualistic’ (269). Both substance and procedure do
not randomly confer legitimacy but in relation to the account of objectivity in a
specific field.

192 Just on an aside: legitimacy is also a relative notion in that it comes in degrees,
see eg Dogan (n 173) 114. See also Herz (n 173), 320 (in the context of empirical
legitimacy, even though the degree-view is also appropriate for normative legiti-
macy). We could call this relativity of legitimacy I11.

193 From an empirical account, see Tyler, Why People Obey the Law (n 181). See also
Tyler, ‘Psychological Perspectives’ (n 181); Tyler and Jackson (n 181).
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care more about procedure. Rather, the importance of substance and pro-
cedure for legitimacy depends on their beliefs in objectivity, which in turn
depend on the area of law. Three examples will illustrate this point.

The first one shows how strong beliefs in productional objectivity in-
fluence the acceptance of a legal decision. Let us suppose the legislator
decides to mitigate the economic consequences of the Corona-pandemic
by means of private law, eg by temporarily granting a right to refuse
performance, by suspending the right to terminate a long term lease for a
certain time, or by extending the time for payment.'?* If someone is a neo-
formalist and conceives private law as a concretization of corrective justice
and private autonomy!? (contractual subjectivism leading to legislative
objectivism, predominantly based on a deontological mode of thought!%¢),
she will probably reject these measures as illegitimate because they deviate
from the ‘correct’ solution. In the same way, someone who believes in
the possibility of objectivity based on observation, ie who is particularly
deferential to the spontaneous order of the market!’, will perceive these
measures as an illegitimate governmental intervention. Finally, someone
who pursues a consequentialist mode of thought'”® might conclude that
these measures are actually economically reasonable to avoid the high costs
of bankruptcies and therefore legitimate. For all of the three, the fact
that these measures were enacted through the procedure of democratic
rulemaking will consequently play a subordinate role. In contrast, if some-
one underlines that private law always has distributive implications, ie
that rulemaking in this area requires an open-ended balancing of values!®?,

194 See the German contract law measures to mitigate the first wave of Corona
in spring 2020, contained in the German Introductory Law to the Civil Code
(EGBGB), art 240 ss 1-3. Out of the excessive literature on Private Law and
Corona, see eg Caspar Behme, ‘Miniatur: Krisenbewiltigung durch Zivilrecht —
Rechtsokonomisch sinnvolle Anpassungen des Leistungsstorungsrechts infolge
der Corona-Pandemie’ (2020) 6 ZfPW 257.

195 Weinrib, The Idea of Private Law (n 36); Weinrib, ‘Legal Formalism: On the
Immanent Rationality of Law’ (n 36); Rodl (n 40).

196 See supra (text to n 106-108).

197 See supra (n 26).

198 See supra (text to n 43-52).

199 eg Coleman and Ripstein (n 98). See also Guido Calabresi, The Costs of Accidents:
A Legal and Economic Analysis (Yale University Press 1970) 198 f; Calabresi and
Bobbitt (n 46) 135; Calabresi, The Future of Law and Economics (n 46) 1{f, 131 ff,
157 ff. Specifically in the context of Corona also Sebastian Guidi and Nahuel
Maisley, “Who Should Pay for COVID-19? The Inescapable Normativity of Inter-
national Law’ (2021) 96 New York University Law Review 375 (for public inter-
national law but drawing parallels to private law).
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and that the previously existing rules actually freeze a more or less contin-
gent compromise in favour of some (capitalist) ideology??, one is more
prone to find legitimacy in the democratic procedure that produced the
Corona-measures. These different approaches are not only representative
of academic legal thought. They unconsciously also explain why citizens
accept one policy and reject another. What I illustrated concerning the
discussion of Corona-measures is true in many other fields, one of them
being the legitimacy of arbitral orders and lex mercatoria: if conceived as
a spontaneous order (observational objectivity), the lack of democratic
legitimacy is less urgent than if arbitral rules are themselves conceived as
discretionary.?0!

The second example illustrates how strong beliefs in applicational ob-
jectivity influence the legitimacy of the US Supreme Court. For a while
now, people talk about its legitimacy crisis?’2, which is mainly formulated
in terms of the so-called countermajoritarian difficulty?®3. However, this
countermajoritarian difficulty only affects the legitimacy of the Supreme
Court if people believe that the self of the judges plays an important role
in the decisionmaking process, ie if they perceive their decisionmaking
as subjective and political. Then, procedure is the only way to tame the
different selves, and of course, in terms of democracy, the legitimacy of
nine appointed lifetime Justices has to pale compared to the regularly

200 Unger (n 42) 143-178.

201 For an observational account, see Fabio Nunez del Prado Ch, ‘The Fatal
Leviathan: A Hayekian Perspective of Lex Mercatoria in Civil Law Countries’
(2019) 31 Pace International Law Review 423; Nufez del Prado (n 26) (§11);
Emmanuel Gaillard, Aspects philosophiques du droit de larbitrage international
(Académie de droit international de La Haye, Martinus Nijhoff Publishers 2008)
60 ff. For a rather deontological account, see Santiago Ofiate, ‘International Arbi-
tration as a Project of World Order: Reimagining the Legal Foundations of In-
ternational Arbitration’ (§ 12).

202 Samuel Moyn, ‘The Court Is Not Your Friend’ (2020) <http://www.dissentmagaz
ine.org/article/the-court-is-not-your-friend> accessed 1 October 2020. For a more
nuanced analysis Richard H Fallon Jr Law and Legitimacy in the Supreme Court
(Harvard University Press 2018) (relativizing the presumed crisis of legitimacy of
the US Supreme Court).

203 On that recently Moyn (n 202). See generally Alexander M Bickel, The Least
Dangerous Branch: The Supreme Court at the Bar of Politics (Bobbs-Merrill Compa-
ny 1962); Stanley C Brubaker, ‘The Countermajoritarian Difficulty: Tradition
Versus Original Meaning’ in Kenneth D Ward and Cecilia R Castillo (eds),
The Judiciary and American Democracy: Alexander Bickel, the Countermajoritarian
Difficulty, and Contemporary Constitutional Theory (State University of New York
Press 2005).
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elected bodies of parliaments.?*# In contrast, if one assumes that the self of
the judges can largely be suppressed, it is not the procedure of democratic
voting that confers legitimacy but the objective reference point of the law.
Then, the Supreme Court is the trustee of another self: the people that
spoke in the process of ‘higher lawmaking’?%, the pouvoir constituant?6.
It guarantees the ‘government of laws and not of men’". In short, for
people who believe that the application of law can be objectivized, the
countermajoritarian difficulty and the lack of democratic legitimacy are
beside the point.2%® They might still differ in their perception of produc-
tional objectivity, which in turn influences their methodological position
on the applicational level. Concretely, they might argue in favour of a
strict orientation on previous enactments of law (‘Subjectivists’) or favour
an interpretative style that takes into account prepositive principles and
values (‘Objectivists’).2? But they will be united in primarily focusing on
substantive legitimacy on the level of the application of law (applicational
objectivity).

So far, we referred to the legitimacy of the US Supreme Court as such.
Let us give a third example that examines the legitimacy of a particular de-
cision. This will allow combining issues of productional and applicational
objectivity and thereby help to summarize the argument. In Roe v Wade?1°,

204 On judicial restraint and monistic procedural accounts of legitimacy Christiano
(n 176), 266-267.

205 Bruce Ackerman, We The People: Foundations, vol 1 (Harvard University Press
1991) 6.

206 cf Emmanuel | Sieyes, Qu'est-ce que le Tiers état? (Editions du Boucher 2002) 53
ch V (pouvoir constituant); Roger Bonnard, Les actes constitutionnels de 1940 (R Pi-
chon et R Durand-Auzias 1942) 7 (pouvoir originaire), 17 (pouvoir institué). See
generally Arnaud Pillouer, ‘Pouvoir constituant originaire et pouvoir constitu-
ant dérivé: a propos de I’émergence d’une distinction conceptuelle’ (2005/2006)
25/26 Revue d’histoire des Facultés de droit et de la science juridique 123; Carl
Schmitt, Verfassungslehre (11th edn, Duncker & Humblot 2017) 75 ff, 102 f.

207 See Constitution of Massachusetts, art XXX (pt I).

208 For a similar substantive legitimation of the power of courts in general, see
Calabresi, Common Law (n 143) 94-98. On 96-97, he also points to the people
actually wanting broad judicial power based on substantive legitimacy. By this
move, he embraces a procedural element on a very abstract level and in a way
anticipates (and generalizes) Ackerman’s dualist legitimation of constitutional
adjudication (see supra n 205).

209 See supra (text to n 114, 120-146).

210 Roe v Wade, 410 US 113 (1973). Later relativized, see Planned Parenthood v Casey,
505 US 833 (1992).
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the US Supreme Court recognized a ‘right of privacy’?!!, which is ‘broad
enough to encompass a woman’s decision whether or not to terminate
her pregnancy’?'2. If people hold strong beliefs in terms of productional
objectivity, substantive arguments will determine the legitimacy of the
decision. For instance, if one firmly beliefs, due to religious convictions,
that abortion is wrong, Roe v Wade must seem illegitimate. However, if
one believes that there is a (natural law) right to abortion, then Roe v Wade
must seem legitimate. In both cases, it is not the (democratic) procedure
that determines legitimacy but the substantive argument. Indeed, even
a statute banning or allowing abortion would seem legitimate or illegiti-
mate, no matter its preeminent democratic legitimacy. In contrast, if one
does not believe in productional objectivity, in prepositive principles, then
the only question is whether the procedure of higher lawmaking decided
the issue (whether the right to abortion can be found in the Constitution)
or whether the day-to-day procedure of democratic lawmaking should
apply. It is still substantive arguments of constitutional interpretation that
decide the issue of legitimacy. Only if beliefs in applicational objectivity
come in their turn to an end, the lack of democratic procedural legitimacy
retrieves importance.

In conclusion, empirical legitimacy is based on substance and procedure
alike, depending on how strong beliefs in objectivity are. It is true, em-
pirical research has shown, so far, a dominance of procedural elements.
But people not having particularly strong beliefs in objectivity in the area
examined might explain this. Tyler, for instance, focused on policing.?!?
This might well be an area which does not involve strong beliefs on the
productional level and in which broad discretion is granted to the police
on the applicational level. In this setting, respecting a fair procedure is of
utmost importance.

bb. Field-specificity and normative legitimacy
So far, we discussed the relativity of empirical legitimacy. We will now

turn to normative legitimacy and demonstrate why it is best conceived as a
relative concept as well. Normative legitimacy requires substance, not only

211 Roe v Wade, 410 US 113 (1973) 152.
212 ibid 153.
213 cf Tyler, Why People Obey the Law (n 181).
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if we take the external perspective on a (legal) system but also if we take
the internal view. I will briefly explain both in what follows.

If we evaluate the legitimacy of a legal system from the external perspec-
tive, presumably without our own substantive considerations, we face a
dilemma. We can either give particular weight to the (democratic) proce-
dures at place. But then, we equate democracy and legitimacy and ignore
a broader procedural criterion: the right of a people to determine its own
form of government.?'* Or we can make people’s beliefs the normative
(procedural) criterion of legitimacy.?!S But then, we lose any possibility of
criticizing the legitimacy of barbaric systems as long as they are supported
by the people.?'¢ In addition, in focusing on presumably value-neutral cri-
teria of procedure, we dissimulate its value-implications.?!” A full account
of normative legitimacy thus has to be based on substantive and procedu-
ral criteria alike.

Let us now turn to the internal perspective?!8. If we want to criticize
the legitimacy of a decision or an institution from the inside, we have to
take into account substantive criteria of legitimacy as well. Indeed, as the
discussion of the previously introduced three examples — Corona-aid by
means of private law, the legitimacy of the US Supreme Court in general,
and Roe v Wade in particular — has shown, many arguments in favour
or against legitimacy are substantive in nature.?’® We discussed these exam-
ples in the context of empirical legitimacy so that it was all about beliefs in
objectivity. But once we take the internal perspective, these beliefs become
objective truths and grounds for substantive arguments.

It is important to see the difference to the Beetham-approach that takes
the internal perspective only as a means of external evaluation??° and there-

214 On the right of self-determination, see also UN Charta, ch 1 art 1(2). The ap-
proach of Beetham (n 166) 11, 16 is — in the end — also based on this normative
assumption.

215 Seeibid 11, 16.

216 cf Christiano (n 176), 287-290. It is in this context of extremely unjust systems
that we also have to see the so-called ‘formula of Radbruch’, see Radbruch
(n 11), 107.

217 cf eg Robert S Summers, ‘Evaluating and Improving Legal Processes: A Plea
for Process Values’ (1974-1975) 60 Cornell Law Review 1, 3—4 (‘process values’).
See also Michael Bayles, ‘Principles for Legal Procedure’ (1986) S Law and
Philosophy 33, 50-57.

218 On the internal perspective, see supra (n 184).

219 Christiano (n 176), 269.

220 Beetham (n 166) 11, 13-16, and supra (text to n 183-188).
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by does not take it seriously.??! Instead of saying that a system is legitimate
because it lives up to the values in which people believe (broad procedural
criterion), the truly internal perspective argues on the basis of these values
directly (substantive criteria). Of course, by doing so, by taking the internal
perspective seriously, we can evaluate a system only in terms of its own
internal values. We lose the possibility to switch perspectives, and we
actually have to choose one perspective.??? This might be a problem for
the social scientist or the moral philosopher. But it is not a problem
for the lawyer since the choice of internal perspective is determined by
the legal system in which she operates. This brings us to Constitutional
Pragmatism.

2. Constitutional Pragmatism

So far, we have seen that there are different modes of thought which —
taken seriously — allow us to obtain objectivity and to deal with subjectivity.
We have also seen that legitimacy depends on objectivity since it is the
possibility of objectivity which decides over substantive or procedural means
of legitimation. However, up to now, we did not provide any answer to how
we determine which mode of thought, which criterion of legitimacy, is
adequate for which field. What I call Constitutional Pragmatism suggests itself
as one method to do so. It is apt for the lawyer that operates within a specific
legal system. In the following, I will briefly sketch out its Pragmatic (a.) and
its constitutional (b.) leg.

a. The Pragmatic leg of Constitutional Pragmatism

The approach that I suggest is, in important aspects, Pragmatic in the sense
of classical philosophical Pragmatism, to which I refer (again) with an
upper-case letter — even though, of course, not all positions of this quite
heterogeneous movement are part of Constitutional Pragmatism.

221 cf also the critique of Habermas, ‘Legitimationsprobleme’ (n 166) 58-59 (in
detail text to n 187).

222 This is precisely why Beetham (n 166) 15 criticizes Habermas, ‘Legitimations-
probleme’ (n 166) 58-59.
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aa. Three core aspects of philosophical Pragmatism

For the purpose of this essay, it is enough to concentrate on three core
aspects of philosophical Pragmatism.??3 The first aspect refers to the goal
of every inquiry, which is described as the ‘settlement of opinion’*,
the transition from doubt to belief. It is less ambitious than approaches
that seek ‘truth’ and more ambitious than nihilists who reject all possibil-
ity of knowledge.??5 In that sense, it aims for a workable compromise
between truth-seekers and sceptics, for something as ‘inter-subjectivity’?2,
something plausible enough to silence doubt. I will call this aspect belzef-
centrism. The second aspect refers to the preliminary character of beliefs.
They are subject to modification if new doubt arises.??” The main source
of modification is the falsification of a theory??%, which is why I call this
second aspect fallibilism.?*® Even though Pragmatic philosophers showed a
strong inclination towards scientific methods of falsification?3?, the theory
is, at least in principle, open enough for other methods of falsification

223 On the following three aspects see generally Jack Knight and James Johnson, The
Priority of Democracy: Political Consequences of Pragmatism (Princeton University
Press 2011) 26-27 (in part with different terminology).

224 Charles S Peirce, ‘The Fixation of Belief: Illustrations of the Logic of Science’
(1877) 12 Popular Science Monthly 1, 6 (‘Hence, the sole object of inquiry is
the settlement of opinion.’); Charles S Peirce, ‘How to Make Our Ideas Clear: II-
lustrations of the Logic of Science’ (1878) 12 Popular Science Monthly 286, 300
(‘The opinion which is fated to be ultimately agreed to by all who investigate,
is what we mean by the truth, and the object represented in this opinion is the
real.’). See also William James, Pragmatism: A New Name for Some Old Ways of
Thinking (Floating Press 2010) 44 (Lecture II) (‘ideas [...] become true just in
so far as they help us to get into satisfactory relation with other parts of our
experience [...]").

225 Knight and Johnson (n 223) 27, who underline the rejection of complete doubt
and therefore call this aspect ‘anti-skepticism’. However, this denomination
reflects only one of the two consequences of the pragmatic middle-ground
between the strong truth-seekers and the nihilists.

226 On intersubjectivity from a phenomenological perspective, see Edmund Husserl,
Husserliana: Gesammelte Werke, vol 13-15 (Iso Kern ed, Nijhoff 1973). For the
use of this notion in the context of legal theory, see eg Grigoleit, ‘Teleologik’
(n 114) 267.

227 Peirce, ‘The Fixation of Belief (n 224) 11.

228 egJames (n 224) 138.

229 Knight and Johnson (n 223) 26-27.

230 eg Peirce, ‘The Fixation of Belief (n 224) 11-15 (on the so-called scientific
method); James (n 224) 6 (on him being a radical empiricist and on this position
being independent from pragmatism). See also the seminal work of Karl Popper,
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such as those we use in law?*! — methods that revive doubt. The third as-
pect refers to the connection between beliefs and actions.?3? Theoretical
positions, which provide for beliefs, are to be judged according to their ef-
fects, to the practical differences they make in our lives.?33 Pragmatism ap-
proaches epistemological problems in an instrumental way?**, which is
why I will call this third aspect instrumentalism.?35 All three aspects fulfil
different functions: belief-centrism allows us to settle disputes — to assume
some static position on which we can act. Fallibilism allows us to rethink
beliefs — to fall back into a dynamic environment of doubt and thereby
reach progress.3¢ Instrumentalism suggests how we should form beliefs
and revive doubt — when to transition from one state to the other.

bb. The different perspective of pragmatic adjudication

It is important to see that these premises of philosophical Pragmatism
define how we treat epistemological problems. They do not guide — at least

The Logic of Scientific Discovery (Routledge Classics 2005) 17-20, 64-73 (on em-
pirical fallibility and falsification).

231 Claus-Wilhelm Canaris, ‘Funktion, Struktur und Falsifikation juristischer Theo-
rien’ (1993) 48 JZ 377, 386.

232 Peirce, ‘The Fixation of Belief (n 224) 5.

233 Peirce, ‘How to Make Our Ideas Clear’ (n 224) 293 (‘Consider the practical
effects of your conception. Then, your conception of those effects is the whole
of your conception of the object.’), 301 (‘only practical distinctions have a mean-
ing’); John Dewey, Logic: The Theory of Inquiry (Henry Holt and Company, Inc
1938) iv (‘But in the proper interpretation of “pragmatic,” namely the function
of consequences as necessary tests of the validity of propositions, provided these
consequences are operationally instituted and are such as to resolve the specific
problem evoking the operations, the text that follows is thoroughly pragmatic.’);
James (n 224) 36 (Lecture II) (‘If no practical difference whatever can be traced,
then the alternatives mean practically the same thing, and all dispute is idle.
Whenever a dispute is serious, we ought to be able to show some practical
difference that must follow from one side or the other’s being right.”), 137-138
(Lecture VI) (‘What, in short, is the truth’s cash-value in experiential terms?’).

234 Especially clear James (n 224) 41 (Lecture II) (‘Theories thus become instru-
ments, not answers to enigmas, in which we can rest.”), 44-45 (on his instrumen-
tal view on truth).

235 See also Knight and Johnson (n 223) 27, who refer to that aspect as ‘consequen-
tialism’. In order to avoid confusion with the consequentialist mode of thought,
oriented towards substantive objectivity, I will denominate this aspect ‘instru-
mentalism’.

236 Similarly on doubt and belief Peirce, ‘The Fixation of Belief” (n 224) 6.
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as such — our concrete decisionmaking, ie they do not imply some sort
of pragmatic adjudication. In that sense, Posner is right in that there is
no necessary connection between a philosophically Pragmatic position and
an adjudicative theory.?3” But there certainly is some affinity to a certain
applied theory of decisionmaking. In that sense, some Pragmatists rightly
illustrate the affinity of Pragmatism, especially the fallibilism-aspect, to
democracy?®® (but they overconfidently take affinity as necessity). Also,
the pragmatic adjudicative theory of Posner???, on which I will briefly con-
centrate, can be seen as an illustration of affinity between philosophical
Pragmatism and a pragmatic style of solving problems: Posner rejects both
formalism and nihilism?#° and introduces his reasonableness-criterion as
epistemological middle ground, building on the Pragmatic belief-centrism.
But he goes beyond this epistemological statement by deducing from there
that judges should actually decide (at least hard) cases based on consid-
erations of reasonableness?*!, thereby explicitly choosing one of Peirce’s
four modes of thought - the apriori-mode of which the latter did not
have the highest opinions.?*? In addition, Posner embraces the fallibilism

237 Posner, ‘Pragmatic Adjudication’ (n 143) 3 (‘For it would be entirely consistent
with pragmatism the philosophy 7ot to want judges to be pragmatists [...].").
See also Richard A Posner, Law, Pragmatism, and Democracy (Harvard University
Press 2003) 55; Rorty Richard, Philosophy and Social Hope (Cambridge University
Press 1999) 23.

238 eg Knight and Johnson (n 223) 28 (on the political implications of pragmatism),
29 (criticizing the ‘Posner-Rorty consensus’) 33 (on the radically democratic im-
plications of pragmatism), building on John Dewey, The Public and Its Problems
(Swallow Press 1927) 169. On the political strain of pragmatism, see generally
Richard ] Bernstein, ‘The Resurgence of Pragmatism’ (1992) 59 Social Research
813, 815. See also Hilary Putnan, ‘A Reconsideration of Deweyan Democracy’
(1990) 63 Southern California Law Review 1671, 1671 (on ‘the epistemological
justification of democracy’, building on Dewey).

239 Posner, The Problems of Jurisprudence (n 7) 454-469; Posner, Law, Pragmatism,
and Democracy (n 237); Posner, ‘Pragmatic Adjudication’ (n 143); Posner, ‘Legal
Pragmatism Defended’ (n 43).

240 Posner, The Problems of Jurisprudence (n 7) 459.

241 On the reasonableness-criterion, see ibid 130-133; Posner, ‘Legal Pragmatism
Defended’ (n 43) 683. However, he complements this rather vague reasonable-
ness-criterion by scientific, empirical tools, see Posner, ‘Legal Pragmatism De-
fended’ (n 43) 684. Insofar, he joins Peirce’s scientific mode of forming beliefs,
see Peirce, ‘The Fixation of Belief (n 224) 11-15.

242 Peirce, ‘The Fixation of Belief' (n 224) 10-11 (‘It makes of inquiry something
similar to the development of taste [...]."). For a criticism of Posner’s reasonable-
ness-criterion on the basis of its vagueness, see Richard A Epstein, ‘The Perils of
Posnerian Pragmatism’ (2004) 71 Chicago Law Review 639, 640.
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of philosophical Pragmatism.?*> But he goes beyond this epistemological
affirmation by generalizing the doubt towards authority and granting the
judge broad leeway in not following statutes.?** Finally, Posner endorses
the Pragmatic instrumentalism. But yet again, he goes beyond the episte-
mological attitude towards theories in considering the consequentialist
mode of thought the adequate way of decisionmaking.?* Pointing to
these affinities between philosophical Pragmatism and Posner’s applied
pragmatism is at place to distinguish them clearly. They are affinities, not
necessary implications. Constitutional Pragmatism builds on philosophical
Pragmatism, but it does not embrace Posner’s applied pragmatism as a
theory of decisionmaking — at least not as a whole. The applied theory of
how to take legal decisions has to come from somewhere else. This else is
the Constitution.

b. The constitutional leg of Constitutional Pragmatism

Philosophical Pragmatism alone does not provide a theory of adjudication.
We know that we should be happy with beliefs, that we are ready to fall
back into doubt, and that we consider the effects of our beliefs. But we still
do not know what to believe. I suggest that we should turn to the constitu-
tion of the system of which we take the internal perspective seriously. We
should act according to the epistemological statements contained in the
constitution and thereby settle epistemological disputes authoritatively.
In that sense, Constitutional Pragmatism is not a pragmatic theory of
constitutional adjudication but a constitutional theory of Pragmatism.

aa. Pragmatism and the constitution intertwined
Let us examine more in detail how the three premises of philosophical

Pragmatism are intertwined with the constitution of a given legal system.
Pragmatism provides the philosophical methodology which allows and

243 On the importance of doubt eg Posner, The Problems of Jurisprudence (n 7) 20.

244 eg Posner, ‘Pragmatic Adjudication’ (n 143) 5 (seeing ‘authorities’ such as
statutes, precedents, and constitutions merely as a source of information and
limited constraints).

245 On Posner and consequentialism, see supra (n 43, 47).
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incentivizes us to turn to the authority of the constitution as arbitrator in
epistemological disputes.

The belief-centrism of Pragmatism enables us to invoke the constitution.
If we were to look for something as truth, we would have to disregard
the constitution. But since we are just looking for something that settles
doubt, we are perfectly able to invoke its authority.?4¢ Authority, however,
cannot silence real doubt. The only thing that authority can do is to make
us act as if we had no doubt.?#” The persistence of real doubt can modify
the epistemological compromise contained in the constitution. The fallibil-
tsm of Pragmatism therefore aligns with and explains the possibility to
revise the constitution as soon as a significant part of the people doubts its
solutions. Their new beliefs will then dominate. One could also say that
the constitutional framework institutionalizes the interchange of belief
(belief-centrism) and doubt (fallibilism).

Whereas belief-centrism and fallibilism enable us to turn to the constitu-
tion, instrumentalism even requires us to do so. The focus on the effects of
a theory draws the attention to the normative implications of an epistemo-
logical position.?*® Indeed, each epistemological question has normative
implications, also presumably neutral agnostic positions. For instance, the
affirmation ‘I don’t know whether abortion is right or wrong, therefore
I think that each one should decide on her own’ leads to a substantive
right to abortion.?¥ Another example: the rejection of productional and
applicational objectivity leads to procedural tools of creating legitimacy,
especially a strong democratic principle at the detriment of judicial review
and the protection of fundamental rights, whereas a strong belief in objec-
tivity limits the scope of democratic decisionmaking.?s° Once we recognize

246 On the authoritative method of settling doubt, see Peirce, ‘The Fixation of
Belief (n 224) 8-9. In the context of truth, see also Neumann (n 184) 41-42.

247 One could also say that we use the epistemological statements of the constitu-
tion as ‘regulative ideas’ in the sense of Kant. On that approach, see Neumann
(n 184) 37-41. See also Claus-Wilhelm Canaris, ‘Richtigkeit und Eigenwertung
in der richterlichen Rechtsfindung’ (1993) 50 Grazer Universititsreden 23, 41.

248 Similarly in the context of truth Neumann (n 184) 58.

249 On that, using the abortion example, Ronald Dworkin, ‘Objectivity and Truth:
You’d Better Believe it’ (1996) 25 Philosophy & Public Affairs 87, 96-101. See
also Ronald Dworkin, Justice for Hedgehogs (Belknap 2013).

250 On this tension, see Ackerman, We the People (n 205) 11; Moyn (n 202). See also
supra (n 176). The German constitutional discourse underlines more the fact
that fundamental rights are an integral part of the democratic principle, see eg
Bodo Pieroth, ‘Das Demokratieprinzip des Grundgesetzes’ [2010] JuS 473, 478.
This is certainly true, but this conceptualization risks to disguise the inherent
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these normative implications of epistemological positions, epistemological
disputes become just another kind of normative dispute. If seen in that
way, it is quite natural — and from the internal perspective of a lawyer even
mandatory — to turn to the instrument that normally settles normative dis-
putes: the constitution. Methodological issues become constitutional is-
sues. 5!

In conclusion, one can say that the constitution requires the belief-cen-
trism and fallibilism of Pragmatism, just as the instrumentalism of Prag-
matism requires the constitution.?? In other words, Pragmatism makes
it both possible and necessary to turn to the constitution. Let us now
examine more closely the epistemological guidance that a constitution can
provide.

bb. Epistemological statements of the constitution

In what follows, we will see that constitutions generally adopt a field-
specific approach in answering epistemological issues in which subjectivi-
ty and objectivity are both necessary elements on different levels, with
subjectivity increasing the higher the level of lawmaking. Constitutions
adopt different modes of thought, not one overarching theory, and are
each a ‘bundle of compromises™*3 in epistemological terms as well. The
duality of subjectivity and objectivity is particularly visible in the consti-
tution of Iran, which combines democratic (procedural) and theological

tension between popular sovereignty and fundamental rights. One would have
to use different notions to refer to this conflict, eg majority vote (as integral part
of democracy) and fundamental rights (as likewise integral part of democracy).

251 Like here Riithers (n 121), 272 (‘Methodenfragen sind Verfassungsfragen.’); Karl
Engisch, Einfiibrung in das juristische Denken (Thomas Wirtenberger and Dirk
Otto eds, 12th edn, W Kohlhammer 2018) 140-143; Felix Somld, Juristische
Grundlebre (Felix Meiner 1917) 377-378, 384-391; Joachim Hruschka, Das Verste-
hen von Rechistexten: Zur hermeneutischen Transposivitdt des positiven Rechts (CH
Beck 1972) 90; Neumann (n 184) 63. Critically Schiitnemann (n 118) 75-78 (but
he himself refers to the constitutional framework all the time to argue in favour
of his methodology, see eg 52).

252 This does not mean that philosophical pragmatism requires a democratic consti-
tution — even though there might be some affinity, see supra (text to n 238).

253 Max Farrand, The Framing of the Constitution of the United States (Yale University
Press 1913) 201. See also John F Manning, ‘Separation of Powers as Ordinary
Interpretation’ (2011) 124 Harvard Law Review 1939 (elaborating a field-specific
approach for understanding the separation of powers doctrine, rejecting any
overarching functionalist or formalist interpretation).
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(substantive) elements of legitimacy.?** But it is also present in the liberal
constitutions of Germany and the United States, on which I will focus in
what follows.

(1) Epistemological statements on the productional level

Let us start with the making of statutory law (productional objectivity). Both
the German Basic Law (GG) and the US Constitution grant broad room
to the democratic principle, enshrined most prominently in article 20(1)
and (2) of the German Basic Law (GG), and in article I(1) of the US Consti-
tution. Democracy provides procedural legitimacy - it institutionalizes the
subjectivity of the people and rejects complete substantive determination.
Even though subjectivity dominates on the level of parliamentary norm
production, we also find significant elements of objectivity on that level,
which trigger the logic of substantive legitimacy. Substantive provisions of
the constitution are higher law so that the making of ordinary law is never
only production but also always application of higher law, controlled by
a constitutional court.?>® Most importantly, fundamental rights, contained
in the respective bills of rights, and embedded in a system of rule of law,
limit the scope of democratic subjectivity.?® We can understand them

254 On the duality of Iranian government, see generally Bruce Ackerman, Revolu-
tionary Constitutions: Charismatic Leadership and the Rule of Law (Belknap 2019)
324ff. See also Randjbar-Daemi Siavush, The Quest For Authority in Iran: A Histo-
ry of the Presidency From Revolution to Roubani (1.B. Tauris 2018); Neil Shevlin,
‘Velayat-e Faquih in the Constitution of Iran: The Implementation of Theocracy’
(1998) 1 Journal of Constitutional Law 358; Khomeini (n 36) 29.

255 Especially clear Marbury v Madison, 5 US 137 (1803) (in the American context);
Khomeini (n 36) 29 (in the Iranian context). See further Philip M Bender,
‘Solange III? La décision de la Cour constitutionnelle fédérale allemande du 15
décembre 2015 située dans le contexte de son controle d’identité’ [2016] Revue
des affaires européennes/Law & European Affairs 93, 97. More in detail on these
issues Peter M Huber, ‘The Law between Objectivity and Power from the Per-
spective of Constitutional Adjudication’ (§4). For a conceptualization, see the
dual constitutionalism of Ackerman, We the People (n 205) 6-7, which under-
lines the popular origin of both ordinary and higher law and is valid well be-
yond the American context. In limiting his approach to revolutionary constitu-
tions, see Ackerman, Revolutionary Constitutions (n 254) 362 or Ackerman, We
the People (n 205) 15, he overestimates the differences between Germany and the
Us.

256 On the tension between fundamental rights and democracy, see supra (n 176,
250).
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as positivizations of modes of thought aimed at objectivity. They are sub-
stantive principles, manifestations of certain values. In that sense, they
implement a deontological mode of thought in the spirit of modern natural
law theories.?”

But fundamental rights go well beyond these initial value-enactments
since freedom and equality have a transformative function. Let us first
dwell on protections of freedom.?® They force the legislator to defer
to private organization, notably through contracts, and they thereby em-
brace the idea of observational objectivity.?>® Indeed, freedom-rights shield
significant parts of society against governmental regulation and thereby
guarantee its spontaneous development.?®® Here, we find again the corre-
lation between private autonomy and productional objectivity.?¢! Let us
now turn to the transformative function of equality rights?¢?: they measure
the legislator against the backdrop of its own present and past value-en-
actments.?®3 The legislator can pursue its subjectivity, but it has to do
so in a coherent way that does not hurt legitimate expectations.?®* The

257 On the deontological mode of thought, see supra (text to n 33-42 and specifical-
ly on modern natural law theories n 35).

258 For the most general protection of freedom in the German context, see Basic
Law (GG), art 2(1). In the US Constitution, we might see a certain equivalent
in the due process clause of the Sth Amendment (applicable to the federal
government) and the 14th Amendment (applicable to the states).

259 On the observational mode of thought, see supra (text to n 16-32).

260 In the Lochner era, see Lochner v New York, 198 US 45 (1905), the shielding effect
was mainly centred on freedom of contract and a substantive understanding
of the due process clause. Now, the focus shifted to the First Amendment pro-
tections, which play a similar role in shielding tech companies such as Google
or Meta (Facebook) from regulation. On that, see Shoshana Zuboff, The Age of
Surveillance Capitalism: The Fight for a Human Future at the New Frontier of Power
(Profile Books 2019) 108109 (with further references in fn 42).

261 See supra (text to n 106-108).

262 For the most general protection of equality in the German context, see Basic
Law (GG), art 3(1). In the US Constitution, we find an equivalent in the equal
protection clause of the 14th Amendment, applicable to the states. Bolling v
Sharpe, 347 US 497 (1954) incorporated its protections in the due process clause
of the 5th Amendment, applicable to the federal government.

263 On equality as a guarantee of (minimal) rationality, see Grigoleit, ‘Teleologik’
(n 114) 240-241. This aspect also takes a central place in the approach to objec-
tivity of Christie (n 112) 1334-1335.

264 The rule of law requirement to protect legitimate expectations and the principle
of equality therefore go hand in hand. The doctrine of stare decisis formalizes
these considerations. On stare decisis in general, see eg Christopher J Peters,
‘Foolish Consistency: On Equality, Integrity, and Justice in Stare Decisis’ (1996)
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deontologial mode of thought thereby receives a much broader scope of
application, which goes beyond the initial constitutional value-enactments.

Finally, we also find the consequentialist mode of thought as part of
the constitutional framework.?®> When the legislator limits fundamental
rights, German constitutional law requires her to respect the rule-of-law-
based principle of proportionality.?6¢ Its requirements of suitability, neces-
sity, and adequacy lead to a sort of cost-benefit-analysis (which, however,
is not limited to wealth).2¢” The same is true for the balancing-tests of
constitutional doctrines in the United States.2®8

(2) Epistemological statements on the applicational level

We will now examine epistemological statements of the constitution con-
cerning the application of statutory law (applicational objectivity). Here,
it is first important to see that the democratic principle requires some
belief in objectivity. If judges or agencies could not understand and apply
statutory commands, democracy would be in vain. In that spirit, article
20(3), as well as article 97(1) of the German Basic Law (GG) affirm that
statutes bind judges, and article II(3) of the US Constitution presupposes
the possibility of their faithful execution. It follows from there that demo-
cratic constitutions reject the position of both full and partial nihilists.2¢?

105 Yale Law Journal 2031; John Hasnas, ‘Hayek, the Common Law, and Fluid
Drive’ (2005) 1 NYU Journal of Law & Liberty 79, 92-93 (on the historical
origins); Sebastian AE Martens, ‘Die Werte des Stare Decisis’ (2011) 66 JZ 348.

265 On the consequentialist mode of thought, see supra (text to n 43-52).

266 On the principle of proportionality in German constitutional law, see eg
BVerfGE 100, 113, 175, and the seminal contribution of Peter Lerche, Ubermaf
und Verfassungsrecht: Zur Bindung des Gesetzgebers an die Grundsdtze der Verbdltnis-
mdfSigkeit und der Erforderlichkeit (2nd edn, Keip 1999).

267 This understanding of cost-benefit-analysis is close to the understanding of Cass
R Sunstein, ‘The Real World Cost-Benefit Analysis: Thirty-Six Questions (and
Almost as Many Answers)’ (2014) 114 Columbia Law Review 167; Cass R Sun-
stein, ‘Cognition and Cost-Benefit Analysis’ (2000) 29 The Journal of Legal Stud-
ies 1059. See also Calabresi and Bobbitt (n 46) (for a more normative approach
to law and economics). In detail on the different ways of using economics
within law, see Philip M Bender, Grenzen der Personalisierung des Rechts (2022),
forthcoming (ch 8).

268 On balancing in US constitutional law T Alexander Aleinikoff, ‘Constitutional
Law in the Age of Balancing’ (1987) 96 Yale Law Journal 943.

269 On full nihilists, see supra (text to n 147-155). On partial nihilists, see supra (text
ton 156-159).
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In addition, democratic constitutions also reject the position of strong
Objectivists, who believe in the possibility to apply statutes objectively
but nonetheless consider judges free to disregard them.?”® The necessary
tmpossibility of interpreting statutes and their voluntary disrespect are both
devastating for democracy.

But the German Basic Law (GG) and the US Constitution also seem
to reject a strong Subjectivist version in private law adjudication, which
requires a judge to deny justice absent a statute.?’! This follows from a
second set of constitutional provisions. In the United States, we can refer
to the recognition of the common law.?”? In the German constitutional
context, the rule of law principle is interpreted in containing a right to
receive a judicial decision (Justizgewahranspruch)*’?, which — in private law
adjudication — normally does not require to be based on a statute.”’# In
addition, article 20(3) of the Basic Law (GG) subjects the judge not only
to legislation or statutes (Gesetz) but also to law (Recht) — which invokes
at least some sort of authority beyond statutes.?’> Finally, the punctual wel-
coming of strong Subjectivism, eg in Criminal Law and in an attenuated
version in other areas of public infringement of individual rights,?”¢ only
confirms the general point of rejection for private law adjudication.

We can now turn to a third epistemological statement. In that the provi-
sions of the US Constitution or the German Basic Law (GG) bind judges as
higher law (and not just as political recommendations), both constitutions
embrace Objectivism to the extent that productional objectivity is constitu-
tionally positivized. This position was prominently articulated in Marbury
v Madison for the American context.?”” Its reasoning is perfectly valid for

270 On strong Objectivists, see supra (text to n 143).

271 On strong Subjectivists, see supra (text to n 129-132).

272 See US Constitution, eg the 7th Amendment (‘In Suits at common law [...T").

273 See generally Bernd Grzeszick, ‘Art. 20’ in Ginter Dirig, Roman Herzog and
Rupert Scholz (eds), Grundgesetz Kommentar, vol 1II (95th edn, CH Beck 2021)
ch VII para 133; Jorg Neuner, Allgemeiner Teil des Biirgerlichen Rechts (12th edn,
CH Beck 2020) § 4 para 76.

274 In detail on that point Jouannaud (n 131) (§ 7). See also ibid § 2 para 12.

275 eg ibid § 4 paras 61-78, interpreting the duality of legislation (Gesetz) and law
(Recht) as an authorization for courts to develop the law beyond statutes. For fur-
ther interpretations, see generally Bernd Grzeszick, ‘Art. 20°, Grundgesetz Kom-
mentar, vol 111 (95th edn. CH Beck 2021) para 65.

276 For criminal law, see supra (n 130). For public law infringing upon individual
rights, see supra (n 131).

277 Marbury v Madison, 5 US 137 (1803).
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the German context as well?’® — even though the procedural details in how
to react to unconstitutional norms differ.2”?

Beyond these three epistemological statements (following from democ-
racy, the need to adjudicate, and the perception of the constitution as law),
we might have difficulties finding authoritative constitutional beliefs in
epistemological issues. We are (still) in an area of doubt. This persistence
of punctual doubt, however, is not a specificity of epistemological norma-
tivity — also other normative issues have not been settled by constitutions.
It is inherent in the concept of Pragmatism, notably its fallibilism.280

So far, we associated norm production with the parliament and norm
application with judges for the sake of simplicity. But we already men-
tioned that the parliament can be seen as an applier of constitutional
provisions. Further pursuing that logic, we can associate norm production
with constitutional lawmaking. Then, the respective constitutional nucle-
us, the eternity clause of the constitutions?8!, is the positivized higher law.
Or we can go down a level, referring to administrative rules as norm pro-
duction and agency decisions as norm application. We might also change

278 See eg Basic Law (GG), art 1(3), which affirms the binding nature of fundamen-
tal rights also for the judiciary.

279 See Basic Law (GG), art 100, which establishes a monopoly of the Federal Con-
stitutional Court in declaring invalid statutory provisions. In contrast, Marbury v
Madison, 5 US 137 (1803) grants this right to every judge.

280 See supra (text to n 227-231).

281 In Germany this nucleus consists of Basic Law (GG), art 1 and art 20. It is explic-
itly protected by the eternity clause of art 79(3), see generally Otto E Kempen,
‘Historische und aktuelle Bedeutung der “Ewigkeitsklausel” des Art. 79 Abs. 3
GG: Uberlegungen zur begrenzten Verfassungsautonomie der Bundesrepublik’
(1990) 21 Zeitschrift fiir Parlamentsfragen 354. In the US Constitution, art V
(second half-sentence) protects federalism eternally, see Eugene R Fidell, ‘The
Constitution of 1787: What's Essential?” (2017) 67 Syracuse Law Review 605. In
Iran, art 177 of its constitution protects the Islamic principles eternally. The list
of explicit (eg Italian Constitution, art 139) or judicially created eternity clauses
(eg in Columbia and Argentina) could be continued, see for an overview Joel I
Colén-Rios, Weak Constitutionalism: Democratic legitimacy and the question of con-
stituent power (Routledge 2012) 67. Indeed, every constitution has, at least im-
plicitly, an unchangeable nucleus, for if the nucleus of a constitution is changed,
it is no longer the same constitution. In addition to these eternity clauses, we
also find the idea of constitutional identity in the so-called identity-control, lim-
iting the transfer of competencies to the EU level, cf German Basic Law (GG),
art 23, and in the concept of a free and democratic basic order, allowing the pro-
hibition of parties, art 21(2) and (4), see Philip M Bender, ‘Ambivalence of Obvi-
ousness: Remarks on the Decision of the Federal Constitutional Court of Ger-
many of 5§ May [2020]’ (2021) 27 European Public Law 285, 293.
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perspective in that we look for epistemological statements beyond the con-
stitution, examining whether ordinary law grants discretion to judges or
not?% and which type of legitimacy a certain area of law embraces.?83 The
Pragmatism pursued here is ‘constitutional’ not in that it only turns to the
constitution but in that all epistemological compromises — also statutory
ones — have to be compatible with the overall societal compromise con-
tained in the constitution. In that spirit, this book does not only include
purely theoretical contributions but also doctrinal analysis of concrete
areas of law.

IV. Structural Objectivity

Objectivity can also refer to the structures within which we think, enact, and
apply the law (structural objectivity). It intervenes at both, the productional
and the applicational level and constitutes a kind of objectivity different from
those with which we were concerned so far. The last part of the essay is
dedicated to bringing some light to this specific way of thinking about
objectivity. We will do so by first clarifying the notional reference to
Structuralism (1.). Then, we will explore three main characteristics of
structuralist objectivity in the legal context (2.). We will end by drawing
again some parallels to private lawmaking (3.) and by pointing to the
importance of structural objectivity, thereby summarizing the argument (4.).

1. Structuralism

The concept of structural objectivity builds on the interdisciplinary move-
ment of Structuralism?%4, which I will characterize — in very simplistic

282 In detail, see Ben Kohler, ‘The Role for Remedial Discretion in Private Law Ad-
judication’ (§ 6).

283 Some areas, for instance, assume a serving function of procedure (see supra
n 178), embracing substantive legitimacy, whereas others sanction procedural er-
rors independently from the outcome (see supra n 179), embracing procedural
legitimacy. Additional insights might be gained by the analysis of the presump-
tion of innocence, see Martin Haissiner, ‘Innocence: A Presumption, a Principle,
and a Status’ (§ 10).

284 For an overview, see Gilles Deleuze, ‘A quoi reconnait-on le structuralisme ?” in
Francois Chételet (ed), Histoire de la philosophie. Tome 8 (Hachette 1972); John
Sturrock, Structuralism (With a new introduction by Jean-Michel Rabaté, 2nd
edn, Blackwell Publishing 2003) 17-24. For anthropological structuralism, see
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terms — with three premises. The first premise is that there is something
different from the real and the imaginary, which could be described as
symbolic or structural (distinctness).?> The second premise is that these
distinct structural arrangements are largely unknown. They influence our
thinking without us noticing — unconsciously (unconsciousness).?*¢ The
third premise is that to understand an object of inquiry, we have to turn
to the system, the structure, within which it is situated, and study the
different relations of this system (relations).?8

In the field of law, we find a structural approach towards constitutional
or statutory interpretation?$® — an approach which in the German context
is part of the classical interpretative toolbox and mostly labelled ‘systematic
interpretation’.?%? This structural or systematic interpretation underlines
the necessity to go beyond the text of the specific provision at issue and

the seminal work of Claude Lévi-Strauss, The Savage Mind (4th edn, University
of Chicago Press 1968) 263; Claude Lévi-Strauss, Anthropologie structurale (Plon
1958). See also already Ruth Benedict, Patterns of Culture (Routledge & Kegan
Paul 1971), eg 21.

285 This is the ‘first criterion’ of structuralism in the outline of Deleuze (n 284)
under L. (‘Or le premier critere du structuralisme, c’est la découverte et la recon-
naissance d’un troisieme ordre, d’un troisieme regne : celui du symbolique.’).

286 Mentioned, for instance, ibid under IV. (‘Les structures sont nécessairement
inconscientes [...]."). See also Lévi-Strauss, Anthropologie structurale (n 284)
Chapitre Premier, previously published as Claude Lévi-Strauss, ‘Histoire et Eth-
nologie’ (1949) 54 Revue de Métaphysique et de Morale 363, especially 383 (see-
ing in the focus on unconscious structures the specificity of ethnology, which
allows to distinguish it from history: [...] ’histoire organisant ses données par
rapport aux expressions conscientes, ’ethnologie par rapport aux conditions in-
conscientes, de la vie sociale.”); Donald H] Hermann, ‘A Structuralist Approach
to Legal Reasoning’ (1975) 48 Southern California Law Review 1131, 1141.

287 Deleuze (n 284) under II. (‘L’ambition scientifique du structuralisme n’est pas
quantitative, mais topologique et relationnelle [...]."), further elaborated under
III., IV., and V. See also Hermann (n 286), 1144; Sturrock (n 284) 21-22.

288 On the method of structural interpretation, see Charles L Black Jr Structure and
Relationship in Constitutional Law (Louisiana State University Press 1969) 11.

289 See fundamentally Friedrich Carl von Savigny, System des heutigen Romischen
Rechts: Erster Band (Deit und Comp 1840) 214 (‘Das systematische Element
bezieht sich auf den inneren Zusammenhang, welcher alle Rechtsinstitute und
Rechtsregeln zu einer groffen Einheit verkniipft [...]."). One might further dis-
tinguish interpretative arguments based on the external system and those based
on the internal-teleological system, see Philipp Heck, Begriffsbildung und Interes-
senjurisprudenz (Mohr 1932) 142-143. Builing on that Canaris, Systemdenken
(n 21) 35; Bydlinski, Juristische Methodenlehre (n 41) 442-448 (‘systematisch-lo-
gische Auslegung’), 454-455 (‘teleologisch-systematische Auslegung’). It is the
systematic-teleological approach based on the inner system which is particularly
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to look at the structure of the legal document or legal system as a whole.
In a way, it is an application of the third premise (relations), but it is not
directly connected to Structuralism, the movement. Indeed, as a mode of
thought, structuralism is much older than Structuralism and common to
every systematized acquisition of knowledge.?”® We best conceive of the
systematic interpretative approach as a way to understand the statements
of the legislator. It therefore belongs to applicational objectivity, not to the
distinct structural objectivity. Just like we built Constitutional Pragmatism
on the philosophical current of Pragmatism, not on an applied pragmatic
thinking within the law (pragmatic adjudication), we develop the notion
of structural objectivity based on the intellectual movement of Structural-
ism, not on some way of structural arguments used in legal reasoning. We
again make use of the upper-case letter when we explicitly refer to the
movement to avoid confusion.

So far, explicitly Structural accounts in legal theory are rare.?”! However,
some legal scholarship can (implicitly) be understood as Structuralist. We
might turn to comparative law analysis that focuses on the common struc-
tures of legal systems.?”> But we might especially interpret elements of the
Critical Legal Studies movement as Structuralist in that it aimed at uncover-
ing the necessary relationship between form and substance in particular and
the use of legal doctrine and unconscious ideological implications in gener-
al.?%3 Even some contributions in the field of law and economics can be
understood as Structuralist in that they analyse the costs and benefits of norm
design — a particular legal structure.?>*

close to the American structuralist interpretation (and the original systematic
interpretation as defined by Savigny).

290 On that and the distinction between ‘Structuralism’ and ‘structuralism’, see
Sturrock (n 284) 22-23.

291 For one of the few explicit applications of Structuralism to law, see Hermann
(n 286), 1141 ff.

292 eg Ernst Rabel, ‘Private Law of Western Civilization’ (1949) 10 Louisiana Law
Review 1, 1; Ernst Rabel, ‘Private Laws of Western Civilization: Part IV. Civil
Law and Common Law’ (1950) 10 Louisiana Law Review 431, 446 ff.

293 Duncan Kennedy, ‘Form and Substance in Private Law Adjudication’ (1976) 89
Harvard Law Review 1685. In the German context Auer, Materialisierung
(n7)43.

294 See especially Louis Kaplow, ‘Rules versus Standards: An Economic Analysis’
(1992) 42 Duke Law Journal 557; Louis Kaplow, ‘A Model of the Optimal Com-
plexity of Legal Rules’ (1995) 11 Journal of Law, Economics, and Organization
150; Louis Kaplow, ‘On the Design of Legal Rules: Balancing versus Structured
Decision Procedures’ (2019) 132 Harvard Law Review 992.
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2. Developing the notion of structural objectivity

We will approach the concept of structural objectivity through the three
premises of Structuralism: by reference to distinctness and unconscious-
ness we will carve out the specific focus of structural objectivity, and by
reference to relations, we will illustrate how we could make it work in the

field of law.

a. Distinctness

Let us start with the distinctness of structure from both the real and the
imaginary. To be operative in our context, we will substitute the real
by the kind of objectivity we explored so far on the productional and
applicational level, ie the three substantive modes of thought that aim at
eliminating the self on normative grounds. In addition, we will substitute
the imaginary by the self, the subjectivity or power, as we explored it
throughout this essay. Structural objectivity is distinct from both: unlike
the three substantive modes of thought, it does not make any normative
prescriptions, but unlike subjective approaches, it limits the power of the
self in substantive terms.

b. Unconsciousness and necesstty

The remodelled premise of unconsciousness will help us to see in what ex-
actly structural objectivity differs. If we were to make the unconsciousness
as such the specificity of structural objectivity, we could say that whereas
the substantive modes of thought aimed at productional or applicational
objectivity consciously limit the self, structural objectivity does so uncon-
sciously. The self can gain some sort of intermittent awareness but no
complete conscious mastery while operating within the system.?”> In a
way, behavioural economics is concerned with these implicit structures of

295 Claude Lévi-Strauss, Mythologiques: Le cru et le cuit (Tome 1, Plon 1964) 19
(‘Sans exclure que les sujets parlants, qui produisent et transmettent les mythes,
puissent prendre conscience de leur structure et de leur mode d’opération, ce ne
saurait étre de fagon normale, mais partiellement et par intermittence.’). Based
on that also Hermann (n 286), 1142.
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our thinking.?® But unconsciousness, for our purposes, is only one mani-
festation of those limits to the power of the self that necessarily exist. In that
sense, structural objectivity is open for whichever necessary constraints we
face. Some might only persist as constraints as long as we are not aware
of them, but most of them, especially classical behavioural biases?”” or
physical walls (architecture?®), will continue to be obstacles even if we
know that they exist. Based on that, we can redefine ‘unconsciousness’
as (factual) ‘necessity’. Whereas the described substantive approaches to
objectivity described so far normatively limit subjectivity according to a
substantive mode of thought, structural objectivity necessarily channels
subjectivity according to a structure. The previously outlined modes of
thought aimed at productional and applicational objectivity operate like
signs that show the self the right way to take. They limit its power —
but only normatively, with the persisting factual option to act otherwise.
Structural objectivity equals the paths themselves. They limit the power of
the self factually, without the option to act otherwise. Even if one rejects
normative concepts of objectivity on the productional or applicational
level, structural objectivity is still operative: the self might freely choose
one path or the other — but it cannot leave the paths altogether, it cannot
alter the architecture. Given the physical force behind legal commands,
the distinction might be difficult in some cases, and one might look at one

296 eg Amos Tversky and Daniel Kahneman, Judgment under Uncertainty: Heuris-
tics and Biases’ (1974) 185 Science 1124; Daniel Kahneman and Amos Tversky,
‘Prospect Theory: An Analysis of Decisions under Risk’ (1979) 47 Econometrica
263; Daniel Kahneman, Thinking, Fast and Slow (Farrar, Straus and Giroux 2011);
Richard H Thaler, ‘Doing Economics Without Homo Economicus’ in Steven G
Medema and Warren ] Samuels (eds), Foundations of Research in Economics: How
do Economists do Economics (Edward Elgar Publishing 1996). Specifically in the le-
gal field Christine Jolls, Cass R Sunstein and Richard Thaler, ‘A Behavioral Ap-
proach to Law and Economics’ (1998) 50 Stanford Law Review 1471; Philipp
Hacker, Verbaltensokonomik und Normativitat: Die Grenzen des Informationsmodells
im Privatrecht und seine Alternativen (Mohr Siebeck 2017) 79 ff.

297 Daniel Kahneman, Dan Lovallo and Olivier Sibony, ‘The Big Idea: Before You
Make That Big Decision...” [2011] Harvard Business Review 50, 52 (‘But know-
ing that you have biases is not enough to help you overcome them. You may
accept that you have biases, but you cannot eliminate them in yourself.”).

298 On architecture as regulatory tool, see generally Lawrence Lessig, “The New
Chicago School’ (1998) 27 The Journal of Legal Studies 661, 663. Specifically in
cyberspace, see Lawrence Lessig, “The Law of the Horse: What Cyberlaw Might
Teach’ (1999) 113 Harvard Law Review 501, 507. See also Michel Foucault,
Surveiller et punir: Naissance de la prison (Gallimard 1975) 201 ff (on the Panopti-
con).
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limitation from both a normative and a factual perspective. But this only
illustrates that we are concerned with different ways of thinking, not with
mutually exclusive theories.

¢. Relations

Let us now have a closer look at these paths — the relations. Structural
objectivity would turn out to be a banality if we were to consider only the
laws of gravity and other physical restrictions as the structure within which
individuals operate. Far more complex and less evident relations (to the
point that they are often unconscious) are of particular interest. In what
follows, we will provide an overview of the interconnected relations with
which structural objectivity is concerned.

aa. Form and substance: bundle-structures I

The first relation is the one between form and substance. A significant part
of the Critical Legal Studies scholarship is dedicated to this relation, more
precisely to the ideological implications which follow from the — in terms
of substance — seemingly neutral choice between a rule and a standard **®
In the spirit of this analysis, rules are commonly associated with liberalism
or individualism and standards with altruism or collectivism.3%° This link
is certainly too simplistic — not only because standards are concretized
through the dominant societal ideology®’!, which can perfectly be liberal,
but also because standards can sometimes promote more individual agency
than rules.3?? However, this critique is mentioned just as an aside. The
important point here is that the study of the connection between form
and substance can be understood as a study of structural objectivity: a
lawmaker might be free in choosing a rule or a standard, but she is not
free in disposing of the further normative implications that follow from

299 Kennedy, ‘Form and Substance’ (n 293). See also Auer, Materialisierung (n 7) 43.

300 Kennedy, ‘Form and Substance’ (n 293) 1776; Auer, Materialisierung (n 7) 43.

301 On that point, cf Kathleen M Sullivan, “The Supreme Court 1991 Term — Fore-
word: The Justices of Rules and Standards’ (1992) 106 Harvard Law Review 22,
58 (‘A legal directive is “standard”-like when it tends to collapse decisionmaking
back into the direct application of the background principle or policy to a fact
situation.’).

302 On the latter point in detail Bender, Personalisierung (n 267), forthcoming (ch §).
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this choice. The normative implications of rules and standards can also be
studied from an economic viewpoint>*® or from the perspective of the rule
of law.3%* Furthermore, rules and standards are not the only formal aspects
that have normative implications. Indeed, we can open the analysis of the
relation between form and substance to other formal aspects such as the
complexity of legal norms®® and understand this connection as a broader
area of research — the ‘normativity of norm design’.3% These normative in-
sights might be helpful for pointing to the limits of a potentially unlimit-
ed, Big-Data-driven ‘personalization’ of the law.3%”

bb. Substance and substance: bundle-structures II

Moreover, we might add that there is not only a connection between
form and substance but also between substance and substance. In other
words, substantive options between which we have to choose also come in
packages, in bundles. These bundles are ambivalent in that the elements
of each option foster and at the same time inhibit the goals pursued.
The cost-benefit-analysis provides a methodological framework in which
we can talk about these different substantive connections.3®® However, as
such a framework, it does not tell us what costs and benefits are triggered
by a possible action. Rather, it presupposes the awareness of structural
objectivity: we need to know of the different costs and benefits and their
connections before we are capable of applying it. One example of the

303 See, for instance, the seminal article of Kaplow, ‘Rules versus Standards’ (n 294).
Critically Kevin M Clermont, ‘Rules, Standards, and Such’ (2020) 68 Buffalo
Law Review 751.

304 See, for instance, Antonin Scalia, ‘The Rule of Law as a Law of Rules’ (1989) 56
Chicago Law Review 1175.

305 Kaplow, ‘Optimal Complexity’ (n 294); already Kaplow, ‘Rules versus Standards’
(n 294) 586-590. Building on that, see also Ian Ayres, ‘Preliminary Thoughts on
Optimal Tailoring of Contractual Rules’ (1993) 3 Southern California Interdisci-
plinary Law Journal 1.

306 Bender, ‘Default Rules’ (n 48) 374.

307 Omri Ben-Shahar and Ariel Porat, ‘Personalizing Mandatory Rules in Contract
Law’ (2019) 86 Chicago Law Review 255; Porat and Strahilevitz (n 48); Anthony
J Casey and Anthony Niblett, ‘The Death of Rules and Standards® (2017) 92
Indiana Law Journal 1401. Critically eg Grigoleit and Bender, ‘Generality and
Particularity’ (n 48); Bender, ‘Default Rules’ (n 48).

308 cf in detail Peter Zickgraf, ‘Economic Analysis of Law: Inherent Component of
the Legal System’ (§ 13).
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complex substantive implications of a potential policy is the issue of US
citizenship for the people of Puerto Rico: the United States might be free
in deciding whether to grant full citizenship or not. Likewise, Puerto Ri-
cans might be free in vindicating full citizenship or not. This is a norma-
tive question linked to productional objectivity and beyond the interest of
structural objectivity. But as soon as citizenship is granted, there will be
consequences: on the one hand, Puerto Ricans will claim more rights
based on their citizenship. On the other, independence movements will be
weakened.3%?

cc. Thought-structures

We might also go beyond the formal or substantive paths a self can take,
beyond the packaging of bundles of choice, and examine the unconscious
structures and relations that dominate the process of decisionmaking.
Here, we are no longer concerned with the structures that form the
bundles out of which we have to choose, but we examine the structures
which lead us to this or that bundle. The already mentioned analysis of
behavioural biases is in that sense structuralist.3!® But also Structuralist
accounts of language are particularly important here.3!! One illustration
of this approach is the study of how metaphors influence the decisionmak-
ing?!12: the way judges decide on the burden of proof, for instance, might
be determined by whether they imagine a company as a person or as a
network.

dd. Reception-structures

Finally, language does not only pre-structure our thought, but it also
pre-structures the way people understand legal decisions. Legal concepts
and language in general provide a numerus clausus of communicative pos-
sibilities of which the decisionmaker cannot dispose. A recent decision
of the Federal Constitutional Court of Germany (Bundesverfassungsgericht)

309 In detail Alvin Padilla-Babilonia, ‘“The Citizenship Duality’ (§ 16).

310 On the behavioural analysis of biases, see supra (n 296).

311 On linguistic structuralism, see generally Sturrock (n 284) 25-47.

312 In detail Jan-Erik Schirmer, ‘Metaphors Lawyers Live by: Cognitive Linguistics
and the Challenge for Pursuing Objectivity in Legal Reasoning’ (§ 15).
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may illustrate that point. The Court activated the ‘control of arbitrariness’
to declare an act of the European Central Bank and a decision of the Court
of Justice of the European Union u/tra vires, underlining that ‘arbitrariness’
is used in strictly technical terms.3'3> However, the notion is (negatively)
loaded with a history from other contexts and the Constitutional Court
cannot escape this notional context in the process of legal communication
just by saying that the language means something else.3# It cannot dispose
of how the recipients actually understand a notion.

3. Parallels in private lawmaking

Structural objectivity does not only limit the selves of individuals when
making or applying heteronomous law but also when making or applying
autonomous law. The fact that individuals are choosing out of specific op-
tions within a given structure might even be particularly familiar when we
think of contracting parties because they use the tools of a given legal sys-
tem. Especially a numerus clausus — a limited catalogue of typifications out
of which the individual has to choose and which is common in property
law, inheritance law, family law, and corporate law — makes the dependen-
cy on structure visible.3'S For instance, individuals might be free to choose
between a partnership (which implies personal liability) and a corporation
(which shields the shareholders from liability). But they cannot choose to
create a corporation with personal liability of the shareholders or a limited
liability partnership without respecting certain additional rules which aim
to protect creditors. Flume went further and promoted the idea that also

313 BVerfGE 154, 17, 91-93 para 112-113 (‘PSPP’).

314 Philip M Bender, ‘Ambivalenz der Offensichtlichkeit: Zugleich Anmerkung zur
Entscheidung des BVerfGs vom 5. Mai 2020’ (2020) 23 ZEuS 409, 421.

315 On the numerus clausus of property rights, see Thomas W Merrill and Henry E
Smith, ‘Optimal Standardization in the Law of Property: The Numerus Clausus
Principle’ (2000) 110 Yale Law Journal 1, 26 ff; Henry Hansmann and Reinier
Kraakman, ‘Property, Contract, and Verification: The Numerus Clausus Prob-
lem and the Divisibility of Rights’ (2002) 31 The Journal of Legal Studies 373,
379 ff; Wolfgang Schon, Der Niefbrauch an Sachen: Gesetzliche Struktur und rechts-
geschdftliche Gestaltung (Dr Otto Schmidt KG 1992) 241ff. On the numerus
clausus in corporate law, see Holger Fleischer, ‘Der numerus clausus der Sachen-
rechte im Spiegel der Rechtsokonomie’ in Thomas Eger and others (eds), Inter-
nationalisierung des Rechts und seine konomische Analyse. Internationalization of
the Law and its Economic Analysis: Festschrift fiir Hans-Bernd Schéfer zum 6S.
Geburtstag (Gabler Edition Wissenschaft 2008).
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contract law outside the realm of a classical numerus clausus is, in some
way, based on a numerus clausus, a specific structure, because only those
contracts are valid that the legislator recognizes as such.3!¢ If the individual
has to use the infrastructure of the law3!'7, normative-legal constraints work
like factual-structural limits.

In addition to this particular perspective, one can reapply all previous
examples of structural objectivity on the individual level: when designing
a contract, individuals have to be aware of the respective costs and bene-
fits of the use of a rule or a standard (connection between form and
substance). They will also have to consider that an additional warranty
normally creates additional costs®'8, which have to be distributed some-
how (connection between substance and substance). Their thinking will
be structured by language, especially metaphors, just as the thinking of
a judge is. Finally, they do not dispose of the meaning of language, in
itself a numerus clausus, because each notion comes with a certain (inter-
pretative) history. Of course, they might explicitly create their own secret
language3!?, which would be binding according to the principle that false
denominations are not harmful (falsa demonstratio non nocet)3*® But if
they use a certain (legal) concept without further specifications, courts
will interpret it in a certain way against the backdrop of certain default
provisions with a pre-determined meaning.

4. Why to think about structural objectivity

The importance to unveil the structures within which we live the law
is important for several aspects, some of which became already clear
along this outline. Briefly sketching them out explicitly will allow us to
summarize the case of structural objectivity. First, awareness of different
bundle-structures — knowledge of the different relations between form and
substance (the normativity of norm design), as well as between substance

316 Flume (n77)2(§1 2).

317 On this dimension of law, see generally Hellgardt, Hellgardt 2016 (n 132) 56-59.

318 On the connection between warranties and the price, see Bender, ‘Default Rules’
(n 48) 392.

319 For an example, see former German Imperial Court (Rezchsgericht) RGZ 68,
6 (‘Semiloder’) (there, however, the secret language failed because both parties
understood something different by the fantasy-word ‘Semilodei’).

320 See former German Imperial Court (Reichsgericht) RGZ 99, 147 (‘Haakjor-
ingskod’).
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and substance - allows us to apply the cost-benefit-analysis or its consti-
tutional corollaries (the principle of proportionality or a balancing test)
more accurately. As individuals, for instance, we can more consciously de-
sign contracts and decide whether a rule or a standard is more beneficial,
the latter leaving room for future renegotiations.3?! In addition, by better
understanding thought structures that unconsciously limit the self, we can
(at least sometimes) open up new paths of thinking (eg by being aware
that there is another metaphor we could use). Even if we will not be
able to overcome many of the classical behavioural biases that structure
our thought, we can at least find some remedies (such as specific and
collective processes of decisionmaking???). We can try to be aware of the
direction in which a metaphor channels our thinking. In that sense, we
perceive structural objectivity as a threat to productional or applicational
objectivity and we try to handle it.>?* But we can also consciously use
those unconscious biases and nudge individuals in a certain direction.324
In this way, structural objectivity can be the backbone of productional
or applicational objectivity. Thought structures are necessarily ambivalent
and behavioural economics makes use of structural objectivity in precisely
this ambivalence. Moreover, we can become aware of the language and its
interpretative history and thereby make sure that what we are saying is not
misunderstood (reczpient structures) — either by the individuals that have
to comply with a public decision or by the judge that has to give effect
to a private enactment. We will thereby increase general acceptance —
(empirical) legitimacy — in both, substantive and procedural terms. Finally,
structural objectivity might provide a path for comparing legal systems,
underlining the common structures rather than the peculiarities.??’ In that

321 cf Kendall W Artz and Patricia M Norman, ‘Buyer-Supplier Contracting: Con-
tract Choice And Ex Post Negotiation Costs’ (2002) 14 Journal of Managerial
Issues 399.

322 Kahneman, Lovallo and Sibony (n 297), 52(°[...] the fact that individuals are not
aware of their own biases does not mean that biases can’t be neutralized — or at
least reduced — at the organizational level.’).

323 Structural objectivity challenges, one could say, epistemological objectivity, see
Leiter, ‘Leiter 2002’ (n 4) 973, both on the productional and the applicational
level.

324 Richard H Thaler and Cass R Sunstein, Nudge: Improving Decisions About Health,
Wealth, and Happiness (2nd edn, Penguin Books 2009); Cass R Sunstein and
Richard H Thaler, ‘Libertarian Paternalism Is Not an Oxymoron’ (2003) 70
Chicago Law Review 1159.

325 For such a view on comparative law, see eg Rabel, ‘Private Law I’ (n 292) 1; Ra-
bel, ‘Private Law IV’ (n 292) 446 ff.
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sense, anthropological Structuralism might yet again serve as a source of
inspiration.326

V. Conclusion

This introductory chapter presented different ways of thinking about ob-
jectivity. It also stated why and how we should think about it. In doing
so, it explored the role of the self and its power within the law. I will
summarize its main findings in what follows.

Productional Objectivity (II.1.) concerns the elimination of the self on
the level of lawmaking. We outlined three modes of thought — observation-
al, deontological, and consequentialist — through which we can pursue that
goal, each of them being more or less dominant in different theories of
law. We also presented three modes of thought — decisional, procedural, and
critical — with which we can deal with the persistence of the self on the
level of lawmaking. In the way it is used here, lawmaking encompasses
both heteronomous (eg statutory) and autonomous (eg contractual) norm
production.

Applicational Objectivity (I1.2.) concerns the elimination of the self on
the level of the application of law. It is concerned with objectivity in legal
interpretation. We approached the applicational level in relation to possible
positions on the productional level, ie through the perspective of adjudica-
tion. This led us to distinguish Subjectivists (combining productional subjec-
tivity and applicational objectivity), Objectivists (combining productional
objectivity and applicational objectivity), full nibilists (combining produc-
tional subjectivity and applicational subjectivity), and partial nibilists (com-
bining productional objectivity and applicational subjectivity). Again, we
could draw some parallels to theories of contract interpretation.

Relativity of Legitimacy (III.1.) explains the relevance of productional
and applicational objectivity in law. Whether we can achieve objectivity
or not determines the criterion of legitimacy, which is either procedural or
substantive: objectivity requires substantive legitimacy, whereas subjectivity
calls for procedural legitimacy. In that sense, legitimacy is a relative con-
cept, both because it depends on objectivity and because neither procedure
nor substance can provide for it alone. This is true for empirical legitimacy

326 cf Lévi-Strauss, The Savage Mind (n 284) 263; Lévi-Strauss, Anthropologie struc-
turale (n 284). See also already Benedict (n 284), eg 21 (underlining that each
culture has to cope with the same issues).
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(acceptance) as well as for normative legitimacy (acceptability). To define
the respective areas of procedure and substance for the purpose of norma-
tive legitimacy, we need a methodology.

Constitutional Pragmatism (III.2.) provides this methodology. It is a
suggestion of how to overcome the epistemological difficulties in defining
areas of objectivity (following a substantive logic of legitimacy) and areas
of subjectivity (following a procedural logic of legitimacy). The main idea
is to turn to the authority of the constitution of a given legal system to
settle epistemological disputes. In focusing on beliefs (instead of truth),
Pragmatism makes this constitutional turn possible (belief-centrism). The
provisions of constitutional change can be understood as the institutional-
ization of doubt (fallibilism). In addition, Pragmatism even requires seek-
ing answers in the constitution because it takes into account the effects
of theoretical positions (instrumentalism). Indeed, each epistemological
question has normative implications, and like other normative issues, the
constitution should decide them. In doing so, constitutions normally take
a nuanced approach, giving weight to procedure (eg democracy) and sub-
stance (eg fundamental rights) alike.

Structural Objectivity (IV.) refers to the structures within which we
think and act. It constitutes a third dimension beyond productional and
applicational objectivity (distinctness). Contrary to these ways of thinking
about objectivity, it does not limit the self in a normative way, but it
consists in the (factual) paths within which the self is bound to think and
act (necessity). In that sense, the study of structural objectivity unveils the
different relations that constitute these paths (relations). They can consist
in connections between form and substance and constitute a theory of the
normativity of norm design (bundle-structures I). But relations also exist
between substance and substance (bundle-structures II). Finally, they do
not only channel our options into bundles, but they also guide our think-
ing previous to the decision, eg in the form of biases (thought-structures),
and they determine how our decisions are perceived by their addressees
(recipient-structures). Knowing these structures is helpful for lawmaking,
adjudication, and contracting alike.
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* The following paper is a summary of the speech which I delivered at the Max
Planck Institute for Tax Law and Public Finance on 13 October 2020 on the occa-
sion of the Young Scholars’ Conference ‘The Law between Objectivity and Power’.
I have added only very few, sporadic and exemplary references. The speech format
is basically retained. Some of the ideas presented in this paper are already outlined
in more detail in Hans Christoph Grigoleit, ‘Dogmatik — Methodik - Teleo-
logik® in Marietta Auer and others (eds), Privatrechtsdogmatik im 21. Jahrbundert:

Festschrift fiir Claus-Wilhelm Canaris zum 80. Geburtstag (De Gruyter 2017) 241 ff.
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L. Introduction

While the topic of our conference refers to the contrast of objectivity and
power, my contribution will focus on what one may qualify as objectivity
and its relations to what I will - for the purposes of this presentation — call
subjectivism. I will use the latter term to describe two directions of legal
arguments which play a crucial role basically in all legal systems:

The first direction is referring to the intention of one or more parties
in private law. The second form of subjectivism reaches beyond the bor-
derlines of private law. It relates to the interpretation of all ‘authoritative’
legal sources (statutes, precedents et al), which are prescribed by an institu-
tional body (parliament; court et al) or individual person empowered to
enact law. In this second respect, this paper uses the term subjectivism for
any argument that aims at the intention of the legislator (parliament; court
et al).

On this definition basis, I will try — in a synoptic manner, by present-
ing 12 statements — to sketch out some limits of subjectivism, to define
some potentials of what may be established as the contrast criterion of
objectivism and, finally, to establish intuitionism as a complementary and
in the context meaningful third category.

II. Underlying Contextual Assumptions

To specify the context, one should clearly distinguish the reference points
of subjectivism, objectivism, and intuitionism (see 1. — statement 1). Fur-
thermore, it makes sense to orientate the distinction of subjectivism, objec-
tivism, and intuitionism at the postulate of methodical accuracy (see 2. —
statement 2).

1. Distinguishing reference points of subjectivism, objectivism, and intuitionism

Statement 1: In order to approach issues of subjectivism, objectivism, and
intuitionism, one should distinguish three reference points:

(1) The relevance of the parties’ intention in Private Law. It is character-
istic for this sort of subjectivism that the subjective sphere of private indi-
viduals is the legitimizing factor in legal reasoning. Such subjectivism is
omnipresent as a means to interpret individual declarations and contracts
in private law where private autonomy (still) is the dominating principle.
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(ii) The relevance of the legislator’s intention in legal methodology,
in particular when ‘authoritative’ legal sources (see above I.) are to be
interpreted. The characteristic of this second kind of subjectivism is the
reference to the subjective sphere of the legislators (or the judges). It is
fair to say that such subjectivism universally plays a dominant — while not
exclusive - role in interpreting ‘authoritative’ legal sources.

(iii) The occurrence of uncertainty in legal reasoning (referred to as the
uncertainty issue, see below V. 1.). In this regard, it is crucial whether or
not the application of conventional legal methods provides for a coercive
solution of the issue at hand. Inasmuch as such a conventional resolution
cannot be established unambiguously, objectivism is challenged by intu-
itionism (psychologism, ideologism, historicism etc.), ie the individual
intuition of the person specifying the law overlaps with objective legal
methods.

2. The postulate of methodical accuracy — avoiding ‘pseudo-subjectivism’

Statement 2: With regard to legal reasoning, it is crucial to be accurate
in defining the source of legitimacy for legal solutions. Whenever legal
reasoning refers to the ‘intention’ of the parties or of the legislator, one
must carefully distinguish between rightfully establishing such an inten-
tion and inferring material reasons that transcend any actual ‘intention’.
In the latter instance, it is fictitious and inaccurate to claim the legitimacy
of ‘intention’ or of the subjective approach. Therefore, amid an under-
standable tendency to claim the obvious legitimacy of the parties’ or the
legislator’s authority, one should avoid ‘pseudo-subjectivism’. Rather, one
should undergo the exercise to meticulously define the relevant ‘objective’
arguments and establish (or reject) their legitimacy. Moreover, inasmuch
as ‘objective’ arguments are not coercive, one should avoid ‘pseudo-objec-
tivism’ by dealing with the resulting margin of intuitionism openly and in
a professional order.

1. Subjectivism vs Objectivism in Private Law: Referring Legal Solutions to the
Parties’ Intentions

In private law, the parties’ intentions are still the dominant source of legal
allocations. This is evident, for example, with regard to dispositions by
contracts or by wills and also with respect to the exercise of private rights.
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However, the issue of pseudo-subjectivism arises whenever legal solutions
involve elements of objective fairness or equity.

Statement 3: Legal rules and doctrines, which refer fairness or equity
solutions in private law to the parties’ intentions, tend to be fictitious
and inaccurate. They are pseudo-subjectivist in the sense that they conceal
the relevant ‘objective’ reasons (above statement 2). In German private
law (and many other jurisdictions) one quite illustrative example for
such pseudo-subjectivism is the doctrine of constructive interpretation
(ergdnzende Vertragsauslegung), which refers a legal solution to the hypo-
thetical intention of the parties (oriented at unexpected circumstances).!
It is, in principle, preferable to directly deal with the fairness or equity
principles governing the occurrence of unexpected circumstances on the
doctrinal basis of an objective standard, like it has been established under
section 313 BGB and in many other jurisdictions.? A second German
law example is the former doctrine for establishing secondary contractual
duties (Schutzpflichten) by reference to the parties intentions. This pseu-
do-subjective approach has been overcome by an objective foundation
established by scholarly works? and by the courts, before the objective
justification has been taken over into statutory law (sections 241(2), 311(2)
and (3) BGB). Finally, one may mention as the third German law example
(of many) for pseudo-subjectivism the doctrine, which suggests to establish
the relevance of ‘essential mistake’ (Eigenschaftsirrtum) under section 119(2)
BGB by reference to the (implied) intentions of the parties.*

1 See with more detail Claus-Wilhelm Canaris and Hans Christoph Grigoleit ‘Inter-
pretation of Contracts’ in Arthur S Hartkamp and others (ed), Towards a European
Civil Code (4th ed, Wolters Kluwer Law & Business 2011), 587, 614 ff — also avail-
able under <http://ssrn.com/abstract=1537169> accessed 29 November 2021. Same
critique on constructive interpretation by Jorg Neuner “Vertragsauslegung — Ver-
tragserganzung — Vertragskorrektur’ in Andreas Heldrich, Jirgen Prolss and Ingo
Koller (eds), Festschrift fiir Claus-Wilhelm Canaris zum 70. Geburtstag, vol. 1 (CH
Beck 2007) 902 ft.

2 For an overview see Ewoud Hondius and Hans Christoph Grigoleit (eds), Unexpect-
ed Circumstances in European Contract Law (Cambridge University Press 2011). In
contrast see the preference for constructive interpretation by Werner Flume, Allge-
metner Teil des Biirgerlichen Rechts, vol 11 (4th ed, Springer 1992) 494 ff.

3 See Claus-Wilhelm Canaris ‘Anspriiche wegen “positiver Vertragsverletzung” und
“Schutzwirkung fir Dritte” bei nichtigen Vertrigen: Zugleich ein Beitrag zur Ver-
einheitlichung der Regeln tiber die Schutzpflichtverletzungen’ [1965] JZ 475 ft.

4 See eg Werner Flume, Allgemeiner Teil des Biirgerlichen Rechts, vol 11 (3rd ed 1979)
472 ff (theory of contractual error in quality — Theorie des geschdftlichen Eigenschafts-
irrtums). For the opposing view see Karl Larenz, Allgemeiner Teil des Deutschen
Biirgerlichen Rechts (7th ed, CH Beck 1989), 377 ff.
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IV. Dealing with ‘Authoritative’ Legal Sources — The Legislator’s Intention vs
Objectivism

When ‘authoritative’ legal sources (see above I.) need to be interpreted
and applied according to certain fact patterns, the legislator’s intention
naturally comes into view. This is because it is the legitimacy of the
respective authority and its determination power that justifies the validity
(in the sense of: legal relevance) of the source. However convincing an
argument relating to the legislator’s intention might appear to be, the
scope of its determinative force must be specified with close scrutiny and
in consideration of some reservations.

1. General perspective: dependence of the legislator’s intention on fairness and
reason

The abstract essence of these reservations is that the legislator’s intention
cannot be established without considering and consulting standards of
fairness and reason.

Statement 4: The critical reference point of subjectivism is the legisla-
tor’s intention. As a source of legal reasoning, this benchmark cannot
be established and reasonably applied without consideration of external
standards of fairness and reason. In this sense, subjectivism is impossible as
an absolute postulate or necessarily incomplete.

2. Details: why the legislator’s intention depends upon objective standards

The reservation regarding the standards of fairness and reason can be
addressed in more detail if one accounts for certain rationality deficits
that occur when the legislator’s intention needs to be established: The first
deficit — which I call the personal soft spot — is the lack of a reliable reference
point when it comes to exploring the subjective sphere of a collective body
(see a. — statement 5). The second deficit — which I call the lingual soft spot
— is the requirement for contextualization that is inherent to the linguistic
form of ‘authoritative’ legal sources (above L), (see b. — statement 6). The
third deficit — which I call the dynamic dimension soft spot — results from the
abstract and general character of any ‘authoritative’ legal source (see c. —
statement 7).
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a. The personal soft spot

Statement 5: Whenever the law is prescribed by collective bodies (parlia-
ments or courts), there is no reliable reference point for determining an
empirical intention. Consequently, the legislator’s intention is a hypothet-
ical construction that cannot be established without the use of objective
standards of fairness and reason.

b. The lingual soft spot

Statement 6: An ‘authoritative’ legal source (see above I.) — be it set by
parliaments or courts — is framed in a linguistic form that must be made
accessible by the instruments of hermeneutics. This process is by no means
(purely) empirical or formal. Rather, it requires contextualization and
therefore consideration of standards of fairness and justice. Accordingly,
the linguistic form of legal sources requires that the legislator’s intention
can only be established by objective standards of fairness and reason.

¢. The dynamic dimension soft spot

Statement 7: An ‘authoritative’ legal source (above I.) — be it set by parlia-
ments or courts — has a dynamic dimension, which results from its abstract
and general character. In any given context, the legal source must be
specified according to the particular factual and normative circumstances
of its application. Such circumstances are — from the perspective of the
legislator — infinite in number and quality and they cannot be considered
exhaustively at the time of the legislative act. This dynamic dimension is
further aggravated by the lapse of time between the legislative act and
its application and by the resulting change of the factual and normative
framework. In this sense, the information basis of the legislator’s intention
is necessarily fragmentary. To ensure the standard of fairness and reason
of ‘authoritative’ legal sources in the dynamic context of application, the
perspective of the legislator must be supplemented in an ongoing and
micro-adapted manner by objective standards of fairness and reason.
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3. Impossibility of complete legislative pre-determination by ‘authoritative’ legal
sources

As a result of the listed reservations regarding the standards of fairness and
reason, an application of ‘authoritative’ legal sources (above I.) can in no
instance be exclusively justified by reference to the legislator’s intention.

Statement 8: Legal reasoning inevitably involves an element of policy
evaluation that cannot be anticipated or predetermined by a legislative
act or by any legislator’s intent. This holds true even if the application of
‘authoritative’ legal sources to the fact pattern at hand appears to be clearly
consistent with the wording of the source and the legislator’s intention.
Such a seemingly evident conclusion involves at least the implicit policy
evaluation that, under the circumstances, there is no reason to supplement
or deviate from the wording of the legal source and the legislator’s inten-
tion.

4. The legitimacy of correcting the legislator’s intention on the application/court
level

In the light of the postulates set by standards of fairness and reason and of
the dynamic dimension of any sort of ‘authoritative’ legal sources (above
I.), it may under exceptional circumstances be methodologically legitimate
to correct — and not only to supplement — the seemingly clear wording and
underlying legislator’s intention of an ‘authoritative’ legal source.

Statement 9: As a postulate set by standards of fairness and reason
and of the dynamic dimension of any sort of ‘authoritative’ legal sources,
any wording of a legal source and any legislator’s intention (or policy
evaluation) is under the reservation of a future change in the factual or
normative framework conditions. Even the potential of an initial ‘mistake’
in the legislator’s intention (or policy evaluation) should be qualified as
a reservation of the binding effect of ‘authoritative’ legal sources. If (and
because) there is an ‘objective’ standard of fairness and reason that must be
employed to specify and to supplement the legislator’s intention, the same
standard can also be employed to correct it. Of course, such corrections
can only be legitimate under a strict burden of arguments, ie if the legisla-
tor’s intention has no relevant plausibility.
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V. Objectivism vs Intuitionism (Psychologism, Ideologism, Historicism etc)

The shortcomings of subjectivism and the resulting relevance of objec-
tivism turn the spotlight of critique to the latter and to the issue of how
objective — in the sense of: unbiased and therefore reliable — legal reason-
ing can be. One famous — and quite trendy — answer to this question more
or less disregards the objective relevance of legal reasoning while stressing
the overriding power of the individual intuition of the person specifying
and applying the law. If one observes the practice of the law — even in
the most developed legal system — it is obvious that such intuitionism
(psychologism, ideologism, historicism etc) has some degree of truth to it.

However, the relevance of intuitionism is, in my view, often overstated
(see 1. — statement 10). The tendency to overstate intuitionism might
neglect that the alternative to intuitionism is not some sort of absolute
objectivity, but intersubjective reliability among a clear majority of legal
experts, which one might call ‘first degree objectivity’ (see 2. — statement
11). Even if such an intersubjective reliability cannot be obtained, objec-
tive legal reasoning does not become meaningless as it works as a tool to
frame and critically reduce the margin of intuition — a function that can be
qualified as ‘second degree objectivity’ (see 3. — statement 12).

1. Tendency to overstate the uncertainty issue

Statement 10: The widespread reservations against the ‘objectivity’ of tra-
ditional legal reasoning (Legal Realism® et al) misunderstand the specific
objectivity of legal reasoning and tend to overstate the uncertainty issue.
The critical perspective largely stems from the focus on ‘tough cases’,
which naturally are the ones that result in the most celebrated court deci-
sions and that dominate the scholarly discourse.

2. Intersubjective reliability as ‘first degree objectivity’ of legal reasoning

Statement 11: With respect to legal reasoning, objectivity should not be
measured by any absolute or empirical standards. Rather, the demands of

5 Oliver Wendell Holmes, ‘The Path of the Law’ (1897) 10 Harvard Law Review 457,
460 f: “The prophecies of what the courts will do in fact, and nothing more preten-
tious, are what I mean by the law’.
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objectivity should be specified according to the character of legal reason-
ing. On the basis of the comprehensive body of law and of traditional
legal methods, most commonplace legal judgements are trivial and uncon-
troversial. Being uncontroversial among a clear majority of legal experts
— and thereby being intersubjectively reliable — can be qualified as “first
degree objectivity of legal reasoning’.

3. Framing intuition as ‘second degree objectivity’ of legal reasoning

Statement 12: While legal methods cannot resolve the uncertainty issue
with respect to any judgement, they can frame and critically reduce the
margin of intuition, in particular by three features:

Even in cases of uncertainty,

(i) the decision can be broken down into one or at least a few critical
criteria,

(ii) the law can provide formal rules on the burden of argumentation,

(iii) the legal decisionmaker (judge) is called upon to neutralize her in-
tuition professionally, ie to reflect in an unbiased way and to only
feed the psychological intuition process with the relevant normative
sources and with the recognized legal methods.

This framing tendency of legal reasoning can be qualified as ‘second de-
gree objectivity of legal reasoning’. It is supplemented in all modern legal
systems by procedural safeguards to assure the qualification of judges and
an unbiased composition of judicial panels.
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The use of historical arguments! is — like all methods of legal reasoning
— subject to changing trends and fashions.? While many common law
jurisdictions have started to welcome legislative history as an interpretative
aid over the course of the twentieth century, the opposite tendency can be
observed in the United States:? the rise of textualism has put the search
for legislators’ past intentions on the back foot.* In Germany, on the other
hand, the last decade has not only brought about a lively academic debate
on the topic;® it has also witnessed a noticeable trend in the practice of our
courts, particularly the German Constitutional Court, to put a stronger

1 The term is taken from the German discourse on ‘historische Argumente’ and
refers to arguments in legal reasoning that are based on historical information.
With respect to interpreting legislation their main function is to ascertain legis-
lative intent. For further clarification see below I.1.

2 For a comparative overview see Holger Fleischer, ‘Comparative Approaches to the
Use of Legislative History in Statutory Interpretation’ (2012) 60 Am J Comp L 401.

3 John ] Magyar, ‘The slow death of a dogma? The prohibition of legislative history
in the 20th century’ [2020] Common Law World Review 1 (focusing mainly on
the United Kingdom but referring also to other Commonwealth jurisdictions and
the United States).

4 On textualism’s hostility towards the use of legislative history cf Antonin Scalia,
‘Common-Law Courts in a Civil-Law System’ in Amy Gutman (ed), A Matter of
Interpretation (Princeton University Press 1997) 29-37; John F Manning, ‘Textu-
alism as a Nondelegation Doctrine’ (1997) 97 Colum L Rev 673, 684-689; Tara
Leigh Grove, “Which Textualism?’ (2020) 134 Harv L Rev 265, 274 and 279. See
also Magyar (n 3) 25 n 132 (calling the refusal to consider legislative history a
hallmark of textualism); Richard M Re, ‘The New Holy Trinity’ (2015) 18 Green
Bag 2d 407, 411 (calling legislative history ‘New Textualism’s ultimate bugaboo’).
On the trend against reliance on legislative history in the US Supreme Court see
James ] Brudney and Corey Ditslear, “The Decline and Fall of Legislative History?
Patterns of Supreme Court Reliance in the Burger and Rehnquist Eras® (2006) 89
Judicature 220. But see also Victoria F Nourse, ‘A Decision Theory of Statutory
Interpretation: Legislative History by the Rules’ (2012) 122 Yale LJ 70, 72 (noting
that ‘legislative history’s fires still burn’).

5 Three doctoral dissertations on the topic were published within the last decade:
Wischmeyer, Zwecke im Recht des Verfassungsstaates (Mohr Siebeck 2015); Tino
Frieling, Gesetzesmaterialien und Wille des Gesetzgebers (Mohr Siebeck 2017);
Markus Sehl, Was will der Gesetzgeber? (Nomos 2019). See also the two essay collec-
tions Holger Fleischer (ed), Mysterium ‘Gesetzesmaterialien’ (Mohr Siebeck 2013)
and Christian Baldus et al (eds), ‘Gesetzgeber’ und Rechtsanwendung (Mohr Siebeck
2013).
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emphasis on historical arguments in their reasoning.® More often than be-
fore, judgments rely solely or at least predominantly on legislative history.

An illuminating decision in this respect was handed down by the
State Constitutional Court of Thuringia in July 2020.7 The question be-
fore the court was whether introducing mandatory gender-balancing for
parliamentary election lists violated constitutional principles such as the
right to free elections or the freedom and equality of political parties.
Since at least some of these principles were undoubtedly affected by the
gender-balancing requirement,® the judges had to decide whether these
encroachments could be justified under art. 2 para. 2 s. 2 of the Thuringian
constitution. That provision obliges the state and its administration to
ensure the effective equality of women and men in all areas of public life.
The majority opinion answered this question in the negative and struck
down the law as unconstitutional, based on one central argument: since
the constitutional committee’ had rejected an explicit reference to the
composition of Parliament when drafting the provision, the Court found
itself compelled to conclude that the constitution was not meant to permit
a quota for election lists.!® Further points were not even considered. The
historical argument settled the issue.

It is revealing how dissenting judges Licht and Petermann replied to this
reasoning. They could have raised general concerns about the legitimacy
or even the theoretical possibility of legislative intent.!! Conversely, they

6 BVerfGE 122, 248, 282-301 = NJW 2009, 1469 paras 95-145 (minority opinion);
BVerfGE 128, 193, 209-222 = NJW 2011, 836 paras 50-78; BVerfGE 149, 126,
153-159 = NJW 2018, 2542 paras 71-87. For the Constitutional Court’s earlier
approach cf BVerfGE 62, 1, 45 = NJW 1983, 735, 738-739. On the development
in general see Bernd Rithers, ‘Klartext zu den Grenzen des Richterrechts’ [2011]
NJW 1856.

7 TharVerfGH NVwZ 2020, 1266.

8 The majority and the dissenting opinions were largely in agreement with regard
to this point. For a detailed and critical analysis see Claudia Danker, ‘Parititi-
sche Aufstellung von Landeswahllisten — Beeintrachtigung der Wahlrechtsgrund-
satze’ [2020] NVwZ 1250, 1251; Christoph Mollers, Krise der demokratischen
Reprisentation vor Gericht’ (2021) 76 JZ 338, 340-342.

9 After the German reunification, the Thuringian Parliament assigned the task
of drafting a state constitution to a newly formed committee consisting of
representatives from all parliamentary parties as well as academic advisors. The
committee’s proposal was subsequently accepted by both the parliament and a
state-wide referendum. See Thomas Flint, ‘Der Prozess der Verfassungsgebung in
den ostdeutschen Bundeslindern’ (1993) 76 KritV 442, 463—465.

10 ThirVerfGH NVwZ 2020, 1266 paras 132-136.
11 On these concerns see below I1.3.
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could have tried to refute the majority’s argument by showing that it had
actually misread legislative intent (which in fact it had'?). Instead, they
employed an argumentative move not uncommon for German courts:!3
while leaving the majority’s historical analysis basically unquestioned, the
dissenters simply did not regard it as decisive. They regarded the ‘subjec-
tive’ will of the legislator as just one aspect of interpretation that could but
need not be relevant to determine the provision’s ‘objective’ meaning.'* In
their view, the majority’s strong emphasis on legislative history expressed
an unduly ‘static’ perception of constitutional law.!

In the background of this disagreement looms an old but unresolved de-
bate about the role of different types of argument in legal interpretation.'6
According to one common formula, all relevant aspects must be consid-
ered while no definite ranking applies.!” This formula’s convenient open-
endedness'® has facilitated the kind of anything-goes-attitude towards legal
methodology!? that can be found in the dissenting opinion just discussed:
to counter a historical argument you need not immerse yourself in the
subtleties of legal theory or undertake a diligent enquiry into the historical
record. You can simply declare it irrelevant for deciding the case at hand.

The two different approaches expressed in the Thuringian election list
case illustrate what could be called the classic image of historical argumen-

12 See below II.2.

13 cfeg BAG NZA 2011, 905 para 19; BFH DStR 2011, 1559 paras 20-23.

14 ThirVerfGH NVwZ 2020, 1266, Dissent Licht and Petermann paras 15 and 23.

15 ibid paras 14 and 23.

16 The debate is often labelled as concerning the aim of interpretation (Ziel der
Auslegung); see Fleischer (n 2) 404-412; Axel Mennicken, Das Ziel der Gesetzes-
auslegung (Gehlen 1970); Gerhard Hassold, “Wille des Gesetzgebers oder objekti-
ver Sinn des Gesetzes — subjektive oder objektive Theorie der Gesetzesauslegung’
(1981) 94 ZZP 192; Andreas von Arnauld, ‘Moglichkeiten und Grenzen dynami-
scher Interpretation von Rechtsnormen’ (2001) 32 Rechtstheorie 465, 466-481. Its
origins lie in the diversification of legal methodology in the late nineteenth cen-
tury, see Jan Schroder, Theorie der Gesetzesinterpretation im friihen 20. Jabhrbundert
(Nomos 2011) 27-28 and 35.

17 Karl Larenz, Methodenlebre der Rechtswissenschaft (6th edn, Springer 1991) 345—
346; Reinhold Zippelius, Juristische Methodenlehre (11th edn, CH Beck 2012) 50—
51. For an overview see Reinhard Zimmermann, ‘Juristische Methodenlehre in
Deutschland’ (2019) 83 RabelsZ 241, 264-267.

18 There are, of course, also more nuanced accounts, eg Claus-Wilhelm Canaris, ‘Das
Rangverhiltnis der “klassischen” Auslegungskriterien, demonstriert an Standard-
problemen aus dem Zivilrecht’ in Beuthien et al (eds), Festschrift fiir Dieter Medicus
(Heymann 1999) 25.

19 cf Josef Esser, Vorverstindnis und Methodenwahl in der Rechtsfindung (Athenaum
1970) 121-124.
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tation. That image consists of two strands, portraying an interpretative
practice that is relatively objective but necessarily static.?® The majority’s
reasoning in the Thuringian case exemplifies the first strand: its focus on
one simple question about the past — what did the people participating in
the enactment of a legal norm intend it to mean? — is a promising way
to tackle the long-observed indeterminacy of legal decision-making. That
question’s specific attractiveness lies in its (purportedly) empirical nature.
It seems much easier to reach an agreement on historical (and therefore:
empirical) facts than on normative judgments.2! That way, interpreting the
law appears to be more about knowing or discovering and less about de-
ciding on the basis of one’s own preferences. The minority dissent, on the
other hand, represents the second strand of the image. According to this
view, the narrow concern for past facts is bound to ‘freeze’,?? to “petrify’,?3
or even to ‘mummify’?* the law, to alienate it from current social practice
and needs, and to bind the present forever to the past, leaving no room
to ask for the currently best solution. A dynamic interpretation of the
law, adapting to new situations and changed factual or legal surroundings,
becomes impossible. In short: the gain in objectivity leads to a loss in
dynamic potential.?’

20 For the first strand cf eg Bernd Riithers, Die heimliche Revolution vom Rechtsstaat
zum Richterstaat (2nd edn, Mohr Siebeck 2016) 177-180; Franz Jirgen Sicker,
‘Einleitung’ in Franz Jurgen Sacker et al (eds), Miinchener Kommentar zum Biir-
gerlichen Gesetzbuch, vol 1 (9th edn, CH Beck 2021) paras 126-130; Christian
Hillgruber in Ginter Durig et al (eds), Grundgesetz Kommentar (95th supp, CH
Beck 2021) art 97 paras 55-74. For the second strand cf eg Ernst A Kramer,
Juristische Methodenlebre (6th edn, CH Beck 2019) 135-142 and 155-158; Larenz
(n 17) 32-35 and 316-320; Zippelius (n 17) 17-21 and 41-42; Ronald Dworkin,
Law’s Empire (first published 1986, Hart 1998) 348-350.

21 See Thomas Honsell, Historische Argumente im Zivilrecht (Rolf Gremer 1982) 90
(emphasising the reality of historical events as one positive feature of arguments
based on legislative history); Sehl (n §) 247 (calling the will of the legislature
an empirical anchor point); Zimmermann (n 17) 263 (regarding the will of the
legislature as a distinctively more objective datum).

22 Marietta Auer, ‘Eigentum, Familie, Erbrecht: Drei Lehrstiicke zur Bedeutung der
Rechtsphilosophie’ (2016) 216 AcP 239, 249-250.

23 Werner Heun, ‘Original Intent und Wille des historischen Verfassungsgebers’
(1991) 116 AoGR 185, 206.

24 Reinhart Maurach and Heinz Zipf, Strafrecht Allgemeiner Teil, vol 1 (Sth edn, CF
Miiller 1977) 125.

25 While this can justifiably be called the classic image from a German perspective,
the same cannot be said for the US: textualists do not criticise the use of legislative
history for yielding static law — in fact, they might regard that as an advantage
— but for its arbitrariness and manipulability; see the references in n 4 and
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After clarifying the relevant terminology (I.), I will show that this view
on the relations between historical arguments, dynamic interpretation,
and objectivity is questionable on both counts. The extent of objectivi-
ty that is sometimes attributed to or desired of historical arguments is
unattainable; still, in an attenuated way, historical information can provide
a meaningful basis for rationalising legal interpretation (II.). The problem
of objectivity becomes particularly pertinent with respect to dynamic inter-
pretation and its inherent risk of arbitrariness (III.). The main section of
this article addresses this problem by linking interpretative change to his-
torical arguments, which, contrary to the classic image, can both support
and constrain dynamic interpretation (IV.).

I Conceptual Clarifications

Before examining the classic image just described it is necessary to have
a closer look at its three central components: historical arguments (1.),
dynamic interpretation (2.), and objectivity (3.).

1. Historical arguments

While the Anglo-American world usually employs the narrower concepts

of legislative history and legislative intent,¢ the notion of a ‘historical’
type of argument seems to be distinctively continental.?” Particularly the

n 58. Hence, while historical reasoning may be criticised as anti-progressive in
Germany, it may evoke charges of activism in the US; cf Nourse (n 4) 73.

26 But see Jack M Balkin, Living Originalism (HUP 2011) 4 (‘arguments from histo-
ry’).

27 For Austria see Gerhard Hopf, ‘Gesetzesmaterialien: Theorie und Praxis in Oster-
reich’ in Fleischer (n 5) 98-99 (‘historische Methode’); for Switzerland Kramer
(n 20) 135-171 (‘Das historische Auslegungselement’); for France see Jean-Louis
Bergel, Méthodologie juridique (3rd edn, Presses Universitaires de France 2018) 265
(‘methode [...] historique’); for Belgium see Philippe Gérard, ‘Le recours aux
travaux préparatoires et la volonté du législateur’ in Michel van de Kerchove (ed),
L’Interprétation en droit (Facultés universitaires Saint-Louis 1978) (‘interpretation
historique’); for the Netherlands see Paul Scholten, Mr. C. Asser’s handleiding
tot de beoefening van bet Nederlandsch burgerlijk recht — Allgemeen Deel (Tjeenk
Willink Zwolle 1931) 55-59 (‘Wetshistorische interpretatie’); for Germany see the
following references.

116

[@) ev-cn ]


https://doi.org/10.5771/9783748927211
https://www.nomos-elibrary.de/agb

§ 3 Historical Arguments, Dynamic Interpretation, and Objectivity

German methodological discourse?® has been shaped by that terminology
since the days of Friedrich Carl von Savigny.?® Nevertheless, the concept still
lacks a clear-cut definition and scholars have come up with various classi-
fications and subdivisions.3® Most often, it is understood as an umbrella
term for all arguments based on some kind of historical information?! and,
hence, comprises quite heterogeneous types of reasoning, ranging from
establishing a legally relevant custom®? to backing up consequentialist
arguments.>® The following analysis, however, will be confined to the
predominant function of historical arguments in statutory interpretation:
providing evidence for legislative intent.3* It is not only the subcategory
to which the classic image of ‘objective but static’ most obviously applies,
but also the most prevalent and characteristic example of how historical
information is used in legal reasoning today. Whenever the interpretation
of some type of legislation — including constitutional norms** and interna-
tional treaties — is at issue, lawyers may argue, for example, that a rule

28 On legal methodology in Germany and the lack of a similarly distinct field in
other jurisdictions see Zimmermann (n 17) 242-244.

29 Friedrich Carl von Savigny, System des heutigen romischen Rechts, vol 1 (Veit und
Comp 1840) 213-214. However, Savigny’s understanding was considerably differ-
ent from today’s; see Jan Thiessen, ‘Die Wertlosigkeit der Gesetzesmaterialien fiir
die Rechtsfindung — ein methodengeschichtlicher Streifzug’ in Fleischer (n §)
57-61.

30 See eg Honsell (n 21) 1 and 214; Robert Alexy, A Theory of Legal Argumentation
(Ruth Adler and Neil MacCormick tr, Clarendon Press 1989) 236-239; Klaus F
Rohl and Hans Christian Rohl, Allgemeine Rechtslebre (3rd edn, Carl Heymanns
2008) 619-620; Dirk Looschelders and Wolfgang Roth, Juristische Methodik im
Prozef$ der Rechtsanwendung (Duncker & Humblot 1996) 155-159.

31 One reason for this rather over-inclusive concept in Germany might be that it
lies at the intersection of two discourses, one about legal methodology and one
about the utility value of legal history for legal interpretation. On the latter
discourse see Reinhard Zimmermann, ‘Heutiges Recht, Romisches Recht und
heutiges Romisches Recht” in Reinhard Zimmermann et al (eds), Rechtsgeschichte
und Privatrechtsdogmatik (CF Miller 1999) 29-32.

32 On the prerequisites of customary law BGH NJW 2020, 1360 para 8; Martin
Klose, ‘Modernes Gewohnheitsrecht’ (2017) 8 Rechtswissenschaft 370, 381-389.

33 See Alexy (n 30) 239 (‘learning from history’); Hans Christoph Grigoleit, ‘Das
historische Argument in der geltendrechtlichen Privatrechtsdogmatik’ (2008) 30
ZNR 259, 268-270.

34 This subcategory of the historical argument is sometimes called the ‘genetic
argument’; see Ralf Poscher, ‘Legal Construction between Legislation and Inter-
pretation’ in Jan von Hein et al (eds), Relationship between the Legislature and the
Judiciary (Nomos 2017) 42; Zimmermann (n 17) 260-261.

35 On commonalities and differences between statutory and constitutional interpre-
tation cf Kent Greenawalt, ‘Constitutional and Statutory Interpretation’ in Jules
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should or should not apply to a certain case, because those who made the
rule did or did not intend it to apply.

Such statements about legislative intent can be based on different his-
torical sources: the most common ones are specific documents from the
legislative process, such as records of parliamentary debates, committee
reports, or commentaries by the drafters; these documents are often collec-
tively referred to as ‘legislative history’.3¢ But often enough, inferences are
also drawn from the socio-economic or political context at the time of
enactment’” or from a comparison with the previous state of the law.?

2. Dynamic interpretation

Dynamic interpretation is often contrasted with static or original interpre-
tation.?* The static conception entails that the meaning of a legal norm
must necessarily remain the same regardless of the point in time when
it is interpreted. The dynamic conception, on the other hand, emphasises
and welcomes the idea that the correct (or best) interpretation can change
over time with respect to social developments.®’ In other words: if one
has a static theory of interpretation, the same law cannot say one thing
today and another thing tomorrow. A dynamic approach, by contrast,
stresses that over time, it becomes less and less important what a norm was
initially supposed to mean; instead, the norm’s meaning can adapt to new
social circumstances.*!

L Coleman et al (eds), The Oxford Handbook of Jurisprudence and Philosophy of Law
(OUP 2004) 270-271.

36 Kent Greenawalt, Statutory and Common Law Interpretation (OUP 2013) 77 (““Le-
gislative history” is a judicial term of art that [...] covers the process within the
legislature for the development of bills.”)

37 Rohl and Rohl (n 30) 619.

38 Reinhard Zimmermann, ‘Text und Kontext: Einfihrung in das Symposium tiber
die Entstehung von Gesetzen in rechtvergleichender Perspektive’ (2014) 78 Ra-
belsZ 315, 325.

39 William N Eskridge, Jr, Dynamic Statutory Interpretation (HUP 1994) 9-11; Gert-
Fredrik Malt, ‘Dynamic Interpretation: Spatial and Temporal Aspects in Interpre-
tation’ in Jes Bjarup and Mogens Blegvad (eds), Time, Law, and Society (Franz
Steiner 1995) 87-89.

40 Von Arnauld (n 16) 465.

41 ibid; Eskridge (n 39) 5-6 and 9-10.
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3. Objectivity

Objectivity, in the presently relevant sense, requires more than mere im-
partiality. Hence, legal interpretation cannot be understood as objective
simply because the interpreter goes about her task with an unbiased
attitude.*? Instead, the interpretative practice and its outcomes have to
be rationally comprehensible, convincing, and independent of subjective
tastes or preferences, which some may share while others may not. This, of
course, can be the case to a greater or lesser extent. Accordingly, objectivity
is not an all-or-nothing concept, but one end of a continuous spectrum.*

It may be worth stressing that the present use of the objectivity concept
is neither very specific nor particularly demanding. Intersubjectivity,** ra-
tionality, or determinacy could be taken as alternative choices of terminol-
ogy and are used interchangeably in the following. It should be added as
a final point that speaking about objectivity in such a way does not entail
problematic metaphysical claims: assigning truth values to interpretative
statements does not necessarily presuppose the existence of corresponding
objects in the world.*

II. Historical Arguments and Objectivity

In order to understand the relationship between historical arguments and
objectivity, I will shortly summarise why there is a problem at all and how
legislative history could be a possible reply to it (1.). I will then turn to
some of the objections that have been raised against historical reasoning,
be they practical (2.) or theoretical (3.) in nature. Many of these objections
lose their bite once we lower our expectations and acknowledge that an
attenuated version of objectivity is all that can realistically be attained (4.).

42 On such a use of objectivity in ordinary language Andrei Marmor, ‘Three
Concepts of Objectivity’ in Andrei Marmor (ed), Law and Interpretation (Claren-
don Press 1995) 178.

43 cf Owen M Fiss, ‘Objectivity and Interpretation’ (1982) 34 Stan L Rev 740, 744.

44 cfvon Arnauld (n 16) 466-468.

45 Marmor (n 42) 181-191.
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1. The problem of objectivity

Robert Alexy has described as ‘one of the few points of agreement in con-
temporary discussions of legal methodology’ the observation that applying
the law is more than ‘a logical subsumption under abstractly formulated
major premises.’*® As reasons for the insufficiency of semantics he lists
vagueness of language, conflicts between norms, lack of norms, and (legit-
imate) deviations from the wording.#” In fact, hardly anyone denies the
need for legal interpretation, even if they do not welcome it.*® However,
leaving the determination of the interpretative result simply to the unfet-
tered discretion of the judge (or any other law-applying official)* would
be unsatisfactory for two reasons. First, constitutional principles like popu-
lar sovereignty®® and the separation of powers require, generally speaking,
that political decisions are made on the legislative level while judges on-
ly apply those decisions in concrete cases; if, instead, judges were uncon-
strained in their interpretation, legislation would lose its significance and
function.’! Second, lack of objectivity is a problem from the individual
citizen’s perspective: how could one reasonably receive guidance from the
law if one’s fate were not to be decided by general rules but by the obscure
and unforeseeable whims of a judge? Litigation would amount to no more
than a coin toss.>?

As already pointed out, the reference to historical sources is one possi-
ble candidate for overcoming the potential arbitrariness of legal interpreta-
tion. The underlying assumption is that it is easier for people to agree on
empirical facts than on normative judgments.’®> However, this solution to
the objectivity dilemma is subject to various lines of attack. First of all,
it presupposes the objectivity of historical knowledge and, thus, imports

46 Alexy (n30) 1.

47 ibid.

48 cf Hillgruber (n 20) para 55 (calling the need for interpretation the open flank of
law’s claim to objectivity).

49 On the similarities between judicial and administrative discretion Franz Bauer,
‘Entscheidungsspielraume in Verwaltung und Rechtsprechung’ [2014] rescriptum
98.

50 cf Bernd Grzeszick in Dirig et al (n 20) art 20 paras 235-247; Jorg Neuner, Die
Rechtsfindung contra legem (2nd edn, CH Beck 2005) 86-87, 140.

51 cf Hillgruber (n 20) paras 55-74; Neuner (n 50) 85-138.

52 The litigant’s perspective is taken by Dworkin (n 20) 1-3.

53 See above n 21.
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the epistemological problems of the respective debate in historiography.’*
But even if we assume that a sufficient degree of certainty about the rele-
vant historical facts can be attained, significant practical and theoretical
difficulties remain.

2. The practical problem: the availability of historical evidence

Historical argumentation can find itself confronted with many practical
problems. The historical context may be opaque or indeterminate; legis-
lative history documents may be scarce® or silent on the issue at hand.’¢
Typically, the hard cases that predominantly attract the attention of courts
and legal scholars have not been considered by legislators in advance.’” Or,
even worse, the historical record provides contradictory statements. Not
rarely, both sides of a legal disagreement can cite some parts of legislative
history that support their position.’® Hence, it might seem as if by invok-
ing historical arguments the problem of indeterminacy is only transferred
to a different level.

Admittedly, these concerns are not unjustified. It is undeniable that
historical arguments will not in each and every case produce a clear or
even any result. This, however, is not a reason to abstain completely from
historical interpretation. The fact that we lack the necessary information
in some cases does not take away or delegitimise its rationalising effect
whenever it is available.®

54 Out of the vast literature on the issue cf eg Mark Bevir, ‘Objectivity in History’
(1994) 33 History and Theory 328; Jens Kistenfeger, Historische Erkenntnis zwi-
schen Objektivitit und Perspektivitat (ontos 2011); Jorn Risen, Historik. Theorie der
Geschichtswissenschaft (Boéhlau 2013) 53-96.

55 This depends on the particular conventions concerning the creation of such
documents in a specific legal system. On the legislative process in Germany and
the respective documents Zimmermann (n 38) 316-320; Frieling (n §) 25-39.

56 Christian Baldus, ‘Gut meinen, gut verstehen? Historischer Umgang mit his-
torischen Intentionen’ in Baldus et al (n 5) 13-14.

57 Ralf Poscher, ‘Rechtsdogmatik als hermeneutische Disziplin’ in Jakob Nolte et
al (eds), Die Verfassung als Aufgabe von Wissenschaft, Praxis und Offentlichkeit (CF
Miiller 2014) 203, 208. Even stronger Scalia (n 4) 32.

58 Scalia (n 4) 35 (‘In any major piece of legislation, the legislative history is exten-
sive, and there is something for everybody’); Antonin Scalia and Bryan A Garner,
Reading Law (Thomson/West 2012) 377; Heun (n 23) 200-201.

59 Von Arnauld (n 16) 475-477; James M Landis, ‘A Note on Statutory Interpreta-
tion’ (1930) 43 Harv L Rev 886, 893.
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At the same time, the amount of indeterminacy can and must be dimin-
ished by collecting all the evidence and carrying out the historical enquiry
as thoroughly as possible. Often enough, interpreters swiftly pick single
lines from the parliamentary record and jump to their desired conclusions,
while ignoring or treating as irrelevant all statements that point towards a
path they do not wish to follow. The Thuringian election list case provides
an instructive example not only for a bold across-the-board rejection of
historical arguments®® but also for unsound historical reasoning on the
majority’s side:*! while the committee members had in fact rejected the
proposal that gender-balancing should become constitutionally mandatory,
it simply does not follow that it was meant to be constitutionally smpermis-
stble. In other words: art. 2 para. 2 s. 2 of the Thuringian Constitution
could very well justify gender-balanced election lists even if it does not
make them a constitutional requirement.®? The majority read something
into the legislative history that simply was not there. It is hardly surprising
that such an attitude towards historical argumentation casts considerable
doubt on its objectivity.

This goes to show that historical interpretation can be convincing only
if the whole process and context of legislation is carefully considered. Oth-
erwise, the interpreter is at risk to read too much into one single remark
or to treat it as more significant than it actually is. For example, a drafter’s
statement of intent might later have been rejected in Parliament;® or, a
question might have been touched upon in the parliamentary debates, but
only superficially or on the basis of insufficient factual information.®* All

60 See above n 14 and 15.

61 ThiirVerfGH NVwZ 2020, 1266 paras 132-136.

62 See Danker (n 8) 1252; Mollers (n 8) 343.

63 In 1994, the legal committee of the German Parliament approved of a proposed
constitutional amendment while expressly rejecting the explanatory remarks pro-
vided in the proposal, BT-Drucks 12/8165, 29. In such circumstances, these initial
remarks can no longer be treated as evidence for legislative intent.

64 For an example see VG Frankfurt BKR 2020, 308 para 9. Even though the relevant
legal issue had been raised by experts in the committee debates, the legislature
had not addressed it. The court regarded this as a conscious legislative decision.
However, given the marginality of the experts’ remarks and the lack of any
discussion or reaction by the committee members, the historical argument is
quite weak: it seems far more likely that the issue has been overlooked; see Stefan
Korch, ‘Delisting und Insolvenz’ [2020] BKR 285, 286-287.
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this has to be taken into account before one can make a sound historical
argument or, alternatively, conclude that the evidence is inconclusive.

3. Theoretical problems: will and form

Even in cases where we can confidently assert our knowledge of what some
participants in the legislative process intended, there are still considerable
theoretical problems: why should their ideas count for the intent of the
whole legislature despite the fact that they did not find their way into the
legal text? Is the whole idea of legislative intent not a mere fiction prone
to manipulation and, thus, a way to circumvent the legislative process?¢®
These objections are not new. More than a century ago, Philipp Heck estab-
lished a useful classification, dividing the different lines of criticism into
four distinct arguments.®” Here, we are concerned with the ‘will argument’
(collective entities like Parliament cannot form a common will) and the
‘form argument’ (legislative intent beyond the words of the law is not
endowed with legislative authority and, hence, not binding).6

It is not the aim of this paper to develop an extensive response to the
‘will argument’. It must suffice to spell out the underlying assumptions
when talking about legislative intent. Intent as a psychological fact exists
only with respect to specific individuals.®® If the legislature consists of
more than one person, the notion of legislative intent requires a mecha-
nism of (normative) attribution. Recent works on this topic have shown,

65 According to a more pragmatic counter-argument, such a comprehensive consid-
eration of the historical record is simply too costly and practically infeasible; see
Adrian Vermeule, Judging under Uncertainty (HUP 2006) 189-197; Scalia (n 4)
36; Scalia and Garner (n 58) 378. This disregards the role of legal scholarship
as a possible intermediary: ideally, a look into one of the larger commentaries
will provide an overview of the relevant legislative history and context and point
to the respective historical material. More sceptical Baldus (n 56) 13. On the
role of commentaries in different jurisdictions Zimmermann, Privatrechtliche
Kommentare im internationalen Vergleich’ in David Kastle-Lamparter et al (eds),
Juristische Kommentare: Ein internationaler Vergleich (Mohr Siebeck 2020) 441.

66 cf Dworkin (n 20) 342-350; Eskridge (n 39) 14-34; Scalia (n 4) 29-37; Jeremy
Waldron, ‘Legislators’ Intentions and Unintentional Legislation’ in Jeremy Wal-
dron, Law and Disagreement (Clarendon Press 1999) 119.

67 Philipp Heck, ‘Gesetzesauslegung und Interessenjurisprudenz’ (1914) 112 AcP 1,
67-89.

68 Heck (n 67) 67.

69 Frieling (n 5) 131-136.

123

[@) ev-cn ]


https://doi.org/10.5771/9783748927211
https://www.nomos-elibrary.de/agb

Franz Bauer

based on theories of collective intentionality,”® that such an attribution is
rationally feasible if structured by clear and definite rules.”! Accordingly,
they have distinguished between statements that can and statements that
cannot be attributed, based on the type of intention’? or its source.”3

As far as the ‘form argument’ is concerned, one point deserves particular
emphasis:74 it is a misconception to think that the use of legislative history
bestows the force of law on casual remarks by drafters or parliamentarians.
While the text of the law is always authoritative due to its promulgation,
statements from legislative history have a lesser status. They have to be
examined carefully, checked against other statements and the general con-
text, and evaluated with respect to the weight that the legislature has
given to them. Again, a valid historical argument does not just pick a
random line from the record. Instead, it requires a comprehensive investi-
gation and evaluation of both legislative history and context. Naturally,
this compromises the desired objectivity of results to some degree. At the
same time, the fear of manipulation during the legislative process” is less
warranted.

I would like to add that my position has the important pragmatic
advantage that it need not declare our established social practice of legal
argumentation illicit — a practice carried out by judges, lawyers, and aca-
demics and presupposed by legislators. If legislative history were inadmissi-
ble, we would have to deprive our judges from what sometimes provides
the easiest explanation for a cryptic legal provision.”® As Lord Denning
famously put it: ‘Some may say — and indeed have said - that judges
should not pay any attention to what is said in Parliament. They should
grope about in the dark for the meaning of an Act without switching
on the light. I do not accede to this view.””” There is even less reason to
accede to this view if one is faced with the alternative: judges will seek for
guidance in commentaries and law journals. But surely, if academic writers
can help to elucidate the law, why not the very people who enacted it?

70 Wischmeyer (n 5) 225-250; Michael von Landenberg-Roberg and Markus Sehl,
‘Genetische Argumentation als rationale Praxis’ (2015) 6 Rechtswissenschaft 135,
150-161; Sehl (n 5) 99-127.

71 Wischmeyer (n 5) 377-398; Thomas Wischmeyer, ‘Der “Wille des Gesetzgebers™
(2015) 70 JZ 957, 960-964. See also Nourse (n 4) 88-90.

72 Frieling (n §) 202-208.

73 Wischmeyer (n 71) 964-966.

74 On additional counter-arguments see Frieling (n 5) 174-181.

75 Particularly pronounced Scalia and Garner (n 35) 376-377.

76 Greenawalt (n 35) 83.

77 Dauvis v Johnson [1979] AC 264, 276.
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4. Objectivity attenuated

Legal interpretation is never a simple discovery of empirical facts. Histor-
ical arguments are no exception. Lack of availability and evidence, ambi-
guities and contradictions, and the problem of attribution water down
their potential for tackling the indeterminacy of legal decision-making.
Still, wherever these problems can be overcome — be it through more
diligent and comprehensive examination of the whole historical context,
be it through convincing rules of attribution — historical arguments can
have a significant rationalising effect on legal interpretation by providing
a (more or less) solid empirical foundation and by focusing an otherwise
completely open-ended debate on the question of legislative intent. Histor-
ical argumentation is not a panacea for all difficult interpretative issues.
But it is a method that, if operationalised properly and diligently, brings
us closer to the more desirable end of the continuous spectrum from
arbitrariness to objectivity.”®

III. Dynamic Interpretation and Objectivity

The problem of objectivity becomes particularly pertinent with respect to
dynamic interpretation. Its proponents have employed flowery metaphors
for the law’s continuing interpretative development over time.”” Accord-
ing to T. Alexander Aleinikoff, legislating is like building a ship and chart-
ing its initial course while leaving its further journey and its ultimate
destination to subsequent navigators.®® Ronald Dworkin has compared leg-
islating to writing only the first chapter of a chain novel that is to be
completed by others.3! One is supposed to ‘bring statutes up to date’,3? to
interpret ‘not just the statute’s text but its life’,83 or to find ‘the will of

78 cf Archibald Cox, Judge Learned Hand and the Interpretation of Statutes’ (1947)
60 Harv L Rev 370, 372 (maintaining that the metaphor of legislative intent ‘sets a
goal to which the judge aspires even while he knows it is beyond attainment’).

79 cf Fleischer (n 2) 426-427.

80 T Alexander Aleinikoff, ‘Updating Statutory Interpretation’ (1988) 87 Mich L Rev
20, 21.

81 Ronald Dworkin, ‘Law as Interpretation’ (1982) 60 Tex L Rev 527. See also
Dworkin (n 20) 350 (‘Hercules interprets history in motion, because the story
he must make as good as it can be is the whole story through his decision and
beyond’).

82 Dworkin (n 20) 348.

83 ibid.
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the law’, which can be wiser than the will of the legislator.8* This use of
metaphorical language raises the suspicion that it is meant to conceal the
real difficulty: providing some objective standard of where to steer the ship
and how to proceed with the novel. Many have pointed out this inherent
risk of arbitrariness in all dynamic interpretation:®* if judges (or other law
applying officials) can freely adjust the law to new circumstances, what
will guide them if not their personal moral and political opinions? What
will constrain them from turning the rule of law back into a rule of men?

References to ‘public opinion’® will hardly ever provide a useful stan-
dard to structure or guide the interpreter’s decision. Firstly, public opinion
is elusive and it is always tempting to take one’s own view for the ‘public’
one.?” But more importantly, the idea of one predominant opinion, dis-
cernable enough to base legal decisions on it, presupposes a society much
more homogeneous than most of today’s societies are. Public opinion on
moral and political matters is diverse, fragmented, and hopelessly antago-
nistic. In the democratically constituted state, it is not legal interpretation
but the legislative process that provides the place for fighting and deciding
the battle between those different views.

The plain observation that times have changed can never be enough to
justify dynamic interpretation. Instead, one must take its inherent risk of
arbitrariness seriously and look for a standard that can rationally constrain
interpretative change. I argue in this article that historical argumentation,
as far as it is available and produces reliable results, can provide such
a standard for separating justified from inadmissible forms of dynamic
interpretation. To substantiate that argument, I will now turn to the nuts

and bolts of how historical arguments and dynamic interpretation can go
hand in hand.

84 Gustav Radbruch, Rechisphilosophie (Erik Wolf and Hans-Peter Schneider eds, 8th
edn, FK Koehler 1973) 207.

85 Eg Hillgruber (n 20) paras 58-62; R6hl and Rohl (n 30) 628-632; Scalia (n 4) 45
(stating that ‘the evolutionists divide into as many camps as there are individual
views of the good, the true, and the beautiful’).

86 Dworkin (n 20) 348-350.

87 cf Greenawalt (n 35) 101-102.

88 Lord Sumption, ‘The Limits of Law’ in NW Barber et al (eds), Lord Sumption and
the Limits of the Law (Bloomsbury 2016) 15, 23-26. See also Riithers (n 20) 20-23.
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IV. Historical Arguments and Dynamic Interpretation

The classic image that views historical arguments as necessarily static is
mistaken. To start with, these arguments have normative force only by
reference to legislative intent (1.). The perception that such a reference
must lead to static interpretation disregards the important distinction be-
tween intent as meaning and intent as purpose (2.), as well as the complex
interplay between these different elements of intent (3.). Since legislative
purposes may under changing circumstances require different means, pur-
posive reasoning allows for a dynamic interpretation that is structured and
constrained through its link to historical information (4.).

1. The impermissibility of ‘direct’ historical argumentation

Historical arguments can — in a very crude and trivial way — yield static
interpretation where they simply invoke the continuity of the law and
thereby endow legal history with direct normative force. At least with
respect to interpreting legislation such arguments are unsound. The mere
fact that something used to be the law is, generally speaking, no reason
that it should continue to be the law.?? Legislators can change the histori-
cally grown state of the law at will and decide that a legal question that
has been answered one way for centuries is now to be solved in a different
way. In other words: whether any argument can be drawn from an older
state of the law depends on whether the legislature has decided to let that
state continue or not. This is a question of legislative intent. Thus, the
normative force of historical arguments can never be immediate, but must
draw its legitimacy from the legislative decision.

2. Meaning and purpose: two types of legislative intent

But even when historical arguments refer to legislative intent they are,
according to the classic image, bound to result in static interpretation.
If statements made at the time of enactment have to be treated as author-
itative, one cannot deviate from them in order to take account of later
developments. This view disregards an important distinction that has been

89 Grigoleit (n 33) 260-262.
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drawn between two types of legislative intent: meaning and purpose.”®
Statements of meaning refer to legislators’ concrete ideas about which
actions, objects, case scenarios etc. are to be covered by a specific expres-
sion. Statements of purpose spell out the goals which a legal norm is
supposed to serve.”! While intent as purpose tells us something about
legislative ends, intent as meaning concerns the means that should or
should not be employed to reach such ends.”?> Both concepts can be found
in the Thuringian election list case: the majority based its decision on an
alleged statement of meaning according to which art. 2 para. 2 s. 2 of the
Thuringian Constitution was not meant to justify gender-balanced election
lists, while the dissenting opinions stressed the provision’s purpose to
promote gender equality as a reason for such justification.”

Since the terms ‘intent’, ‘purpose’, and ‘meaning’ are used in various
and often confusingly different ways, two clarificatory notes should be
added. First, legislative intent is viewed here as an umbrella term with
meaning and purpose as subcategories.”* Second, the word meaning is
sometimes supposed to signify the end-result of interpretation: only after
we have interpreted the norm’s language do we know its true meaning.
Here, instead, ‘meaning’ is used as a short form for ‘intent as meaning’
and, hence, is just one element of interpretation.”®

Even though the distinction between meaning and purpose may be
subject to uncertainties, these two types of legislative intent represent two

90 From an Anglo-American perspective Landis (n 59) 888; Cox (n 78) 370-371;
Gerald C Mac Callum, Jr, ‘Legislative Intent’ (1966) 75 Yale LJ 754, 757-761;
Greenawalt (n 35) 96-102. From a German perspective Larenz (n 17) 328-333;
Frieling (n 5) 105-110.

91 Sometimes, such purposes are explicitly established by the law itself. Although
traditionally uncommon in Germany, there has been a more recent trend in
this direction; see R6hl and Rohl (n 30) 246. Laws of the early modern period
frequently stated their goals explicitly; see Thiessen (n 29) 53-54. Nowadays, the
same is true for the recitals of European legislation; see Sebastian AE Martens,
Methodenlehre des Unionsrechts (Mohr Siebeck 2013) 178-179. Critical of this prac-
tice Marie Theres Fogen, Das Lied vom Gesetz (CF v Siemens Stiftung 2007) 9-23.

92 Greenawalt (n 35) 96-102.

93 ThurVerfG NVwZ 2020, 1266 para 135; Dissent Helelmann para 17; Dissent
Licht and Petermann para 27.

94 Landis (n 59) 888; Cox (n 78) 370-371; Manning (n 4) 677-678 note 11. But see
also Eskridge (n 39) 14-34 (contrasting intentionalism with purposivism).

95 cf Fiss (n 43) 740 (calling interpretation ‘a dynamic interaction between reader
and text, and meaning the product of that interaction’).

96 See also Balkin (n 26) 12-13 (listing five different ways in which the word
‘meaning’ can be used).
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general normative techniques that can play out both at the level of norm
design and the level of norm interpretation.

(i) At the level of norm design, Niklas Lubmann introduced the distinc-
tion between conditional and purposive programs, which was then adopt-
ed by German administrative law scholarship.”” Conditional programs are
characterised by an if-then-structure: ‘if specific conditions are fulfilled
(...), then a certain decision has to be made.””® Purposive programs, on the
other hand, prescribe certain goals that are to be achieved and, usually,
some procedural framework as to how such norms are to be concretised.
To use a famous example,” one could either set up a rule prohibiting the
driving of vehicles in the park, in order to reduce noise or to increase
the safety of pedestrians, or one could explicitly spell out such goals
and leave it to the park authorities to find the appropriate measures to
accomplish them as far as possible. The German Building Code (BauGB)
uses the latter technique when authorising local authorities to draw up
a local zoning plan in accordance with a list of interests — ranging from
the public need for accommodation to the demands of national defence
or flood prevention — that have to be taken into account and balanced
against each other.' Another example is, again, art. 2 para. 2 s. 2 of the
Thuringian Constitution, which prescribes gender equality as a relevant
objective while remaining silent on how exactly it is to be reached.!®! This
type of norm design may commend itself when legislators agree on the
purposes they wish to implement, but do not know or agree on the precise
means that are best suited for that implementation.

(ii) At the level of interpretation, the distinction between meaning
and purpose mirrors the normative structure of the two programs just de-
scribed. While intent as meaning retains the binary structure of ‘If A, then
B’ by providing definitions or examples for A and B, intent as purpose
requires a similar enquiry of the interpreter as the purposive program: a
(consequentialist) evaluation of which interpretation will be most useful

97 Niklas Luhmann, A sociological theory of law (Elizabeth King and Martin Al-
brow tr, Routledge & Kegan Paul 1985) 174-179. On the further development
Wischmeyer (n §) 280-297.

98 Luhmann (n 97) 174.

99 HLA Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71 Harv
L Rev 593, 607-608; Lon L Fuller, ‘Positivism and Fidelity to Law — A Reply to
Professor Hart’ (1958) 71 Harv L Rev 630, 662-663.

100 Section 1 paras 5-7 and section 2 para 3 of the German Building Code (BauGB).
101 On state objectives (Staatszielbestimmungen) generally Wischmeyer (n 5) 193-
195.
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for attaining the goals prescribed.!%? For example, if we want to know
what counts as a vehicle in respect of the vehicle ban in the park, historical
information about the rule making process may tell us two different
things: that the lawmakers did not consider bicycles to be vehicles (mean-
ing) or that they were primarily concerned with the reduction of noise
(purpose). In the first case, we have an immediately plausible argument
not to apply the rule to bicycles. In the second case, the interpreter, in or-
der to determine whether bicycles fall under the rule, has to figure out
how they affect the degree of noise exposure in the park.

Critics have argued that the dichotomy between conditional and pur-
posive is merely terminological: while all purposive programs can be re-
formulated as conditional ones (and vice versa), conditional norms may
permit or even require purposive interpretation.!® This criticism ties in
well with the preceding two-level-analysis: purposive and non-purposive
reasoning do not exclude each other but can and will be combined at
different stages of the interpretative process. Norms of both designs rely
on words that are open to interpretation. Such interpretation can, in either
case, refer to both kinds of legislative intent. In short, purposive and
non-purposive reasoning — the latter may also be called, with different
connotations, textualist, formalist, or conceptualist’® — are ideal types of
legal reasoning, which, on their own, hardly ever provide a full account of
what is going on.'® The important point here is that these two models do
not only pertain to norm design but can also help to structure legislative
intent. In that context, the two models differ — as we shall see — with
respect to the degree of flexibility they offer for dynamic interpretation.

3. The interplay between different legislative intentions

While legislators must choose between a conditional or a purposive pro-
gram on the level of norm design, the legislative process leaves room

102 cf Hans Christoph Grigoleit, ‘Dogmatik — Methodik — Teleologik’ in Marietta
Auer et al (eds), Privatrechtsdogmatik im 21. Jahrhundert: Festschrift fiir Claus-Wil-
helm Canaris zum 80. Geburtstag (De Gruyter 2017) 241, 265-267.

103 Wischmeyer (n 5) 191 note 45 and 290-294. See also Esser (n 19) 142-145.

104 On the (at least tentative) identification of Lubmann’s conditional program with
conceptualist or ‘mechanical’ jurisprudence Wischmeyer (n §) 284. See also Esser
(n 19) 142.

105 But see Wischmeyer (n 5) 293 (doubting even any heuristic value of the dichoto-
my).
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for various statements of intent. This is particularly clear for legislative pur-
poses:'% one only has to look at the page-filling recitals of European legis-
lation to see how many different objectives can have a bearing on the inter-
pretation of a norm. Two observations are important for understanding
the interplay between such different legislative intentions. First, where
multiple and even conflicting purposes are relevant, close attention to lan-
guage and its intended meaning is crucial to determine how and to what
extent legislators wanted to pursue those purposes (a.). Second, purposes
with different degrees of abstraction can engage with and reinforce each
other (b.). Both observations raise questions of priority that can be ad-
dressed through rebuttable presumptions.

a. Multiple purposes and the presumption in favour of meaning

Legal norms sometimes aim at accomplishing more than one purpose.
If one prohibits vehicles in the park this may serve to reduce pollution,
noise, risk of accidents, and deterioration of pathways at the same time.
These purposes could be aligned next to each other on a horizontal line:
they coexist on the same level of abstraction and have an equal claim to
be considered and, as far as possible, attained by the interpreter — in a
similar way as all the objectives of purposive programs must be considered
in the process of application.!?” Difficulties arise if some of these purposes
conflict in a specific situation and, consequently, a choice is necessary as to
which one takes priority.

Moreover, legal norms are often a manifestation of compromise be-
tween two opposing purposes or interests.'%® Sometimes, legislators spell
out the conflict between different purposes explicitly before striking a
balance between them. For instance, section 573 of the German Civil Code
permits the termination of a residential lease by the lessor only if she has
a legitimate interest. This is meant to protect the lessee from arbitrarily los-
ing the centre of his life, but only as long as the lessor cannot show a good
reason for the termination; in that case, her property interest prevails.!” In
other cases, the conflicting purpose is less visible. If the vehicle ban is sup-
posed to reduce noise, there seems to be no countervailing objective at first

106 Eskridge (n 39) 27; Greenawalt (n 35) 99; Grigoleit (n 102) 265.

107 See above IV.2.

108 Grigoleit (n 102) 266-267.

109 BGHZ 213, 136, 146-147 = NJW 2017, 547 para 26 (including many references
to the relevant legislative history materials).
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sight. But if that were the only purpose at stake, it would be puzzling why
the park can be accessed by chattering pedestrians. Instead, two regulatory
goals are in conflict here: to reduce noise and to offer recreational space for
the public.

Pointing out that multiple and conflicting purposes can be relevant in
interpreting one legal norm is important because it underscores the role of
language and its intended meaning: it tells us how exactly the respective
conflict of purposes was meant to be resolved.!'* This insight has signifi-
cant consequences for situations where meaning and purpose collide, i.e.
where there is ‘a lack of fit between how the legislator expected the words
of the statute to be understood, and what he hoped to achieve by means of
the statute’.!!! Since it is primarily for the legislature to choose the means
by and the extent to which its purposes are to be attained, this choice
must be honoured by those who apply the law. Hence, there should be a
presumption that in case of conflict intent as meaning takes precedence
over intent as purpose.'!?

Other authors, instead, have advocated a priority rule in favour of pur-
pose. They argue that, first, a norm’s language is often just an inadequate
way of communicating legislative purpose and, second, legislators are usu-
ally much more aware of a proposed norm’s objectives than of the drafters’
detailed elaborations of meaning.!’3> While certainly one or both of these
statements can be true in a specific case, their generalisation is problematic.
As pointed out, the intended meaning may precisely manifest the relevant
compromise, and that compromise may well be what legislators cared
about most.!'* At least as a starting point, we should assume that they
meant what they said. It is, however, only a starting point. If we have suf-

110 Frieling (n 5) 180-181. See also Eskridge (n 39) 27 and 32-33.

111 Mac Callum (n 90) 759.

112 Similar ideas are expressed by Richard Ekins, The Nature of Legislative Intent
(OUP 2012) 249-251 and Frieling (n 5) 177-181, though both do not think
in terms of a presumption. Ekins makes a stronger claim by arguing that
purpose can trump meaning only in ‘exceptional cases’. Frieling underscores
the relevance of both meaning and purpose while demanding respect for the
legislature’s choice of means, but does not explicitly advocate a priority rule. See
also Greenawalt (n 35) 100-101.

113 Claus-Wilhelm Canaris, ‘Die Problematik der Anwendung von § 546b BGB auf
die Kindigung gegentiber dem Erben eines Wohnungsmieters gemif§ § 569
BGB - ein Kapitel praktizierter Methodenlehre’ in Bernhard Groffeld et al (eds),
Festschrift fiir Wolfgang Fikentscher (Mohr Siebeck 1998) 30-32; Canaris (n 18) 51—
52. See also Larenz (n 17) 328-329.

114 Greenawalt (n 35) 99-100.
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ficient indication that legislators were primarily concerned with reaching
certain goals and less so about how to do that exactly, the presumption can
be rebutted.!!’

The dissenters in the Thuringian election list case disregarded this pre-
sumption when they turned too swiftly to the purpose of art. 2 para. 2 s. 2
of the Thuringian constitution, i.e. the promotion of gender equality.!!¢
Again, we simply do not know to what extent that goal is to be pursued in
light of possible constraints on other constitutional principles. Instead, the
majority’s methodological starting point was correct when they searched
for a concrete expression of meaning as to what the provision should
require (or permit!) with respect to state elections.

b. Interconnected purposes and the presumption in favour of the lower level

However, the interrelation between purposes is often more complex than
being simply one of coexistence or conflict. A legal norm may also serve a
line of purposes with different degrees of abstraction that are interlinked
and reinforce each other.!'” Instead of a horizontal line one could speak of
a vertical line with low-level goals specifying how exactly high-level goals
should be pursued. Let us assume that prohibiting vehicles in the park
is meant to reduce pollution, noise, and risk of accidents for pedestrians.
These low-level purposes may themselves serve a more overarching goal:
enhancing the park’s recreational potential. This purpose, again, may aim
at improving the quality of living for citizens or the city’s attractiveness for
tourists.

This relation between high-level and low-level purposes is essentially
the same as between low-level purposes and meaning. In the end, we
can imagine a vertical line of legislative intentions with concrete ideas

115 Canaris (n 113) 15-25 refers to a case where an express statement of meaning
(here: a list of statutory rights to terminate a lease) does not correlate with
an express statement of purpose. As far as it seems plausible that one example
found its way into the list by accident or by virtue of a misapprehension, the
presumption in favour of meaning may be seen as rebutted in such a case.
A counter-example is the decision BVerfGE 149, 126 = NJW 2018, 2542 paras
81-85 where there was a clear and deliberate legislative decision for a specific
account of meaning. Hence, the presumption could not be rebutted. On that
case cf Frieling (n 5) 180-181.

116 ThurVerfGH NVwZ 2020, 1266, Dissent HefSelmann para 17; Dissent Licht and
Petermann para 27.

117 cf Greenawalt (n 35) 96-97; Grigoleit (n 102) 242.
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of meaning at the foot, low-level purposes in the middle, and high-level
purposes at the top. Consequently, we can put the presumption in favour
of meaning in more general terms: if we have a conflict between two or
more elements of that line, there is a presumption in favour of the lower
level. The reason is, once more, that the lower level shows us how exactly
and to what extent the legislature wanted to accomplish the purposes on a
higher level. And again, this presumption can be rebutted because legisla-
tors are free to place more weight on the higher regions of the line. Only if
there is sufficient indication that the legislature was more concerned about
reaching a certain goal than about how to achieve it, is it permissible to
favour purpose over meaning or high-level purpose over low-level purpose.

An instructive example for this vertical line is the ‘minced meat’ case
decided by the German Federal Court of Justice (Bundesgerichtshof) in
1962.118 An executive regulation permitted the sale of minced meat in
butcheries while prohibiting it in ordinary meat shops. As the term ‘butch-
ery’ (‘Fleischerei’) was not sufficiently clear the court turned to the inten-
tions of the lawmaker (here: the Ministry of the Interior). On the low
end of the line, they found intent as meaning: ‘butchery’ was supposed to
mean a place where large pieces of meat were professionally disjointed.!”
The immediate rationale (low-level purpose) behind that understanding
was to keep transportation distances for minced meat as short as possible.
The high-level purpose was to prevent bacterial contamination of fresh
meat and, consequently, to protect consumer health. In interpreting the
term ‘butchery’, the court underscored the importance of the lower level
and refused to focus solely on the ‘final’ goal, i.e. the high-level purpose.'2°

4. The dynamic potential of historical arguments

While the horizontal line of purposes helps to understand why we need a
presumption in favour of meaning, it is particularly the vertical line that
enables dynamic interpretation. As long as all elements of intent on the
vertical line are well-matched the interpretative setting is stable. If these
elements are in conflict already at the time of enactment — usually because

118 BGHSt 17, 267 = NJW 1962, 1524. On the historical argumentation in that case
Eric Simon, Gesetzesauslegung im Strafrecht (Duncker & Humblot 2005) 298-299.

119 Admittedly, the Court’s historical reasoning is questionable as it relies on a
ministerial document that was circulated only about one year after the executive
regulation had been issued; cf BGHSt 17, 267, 269.

120 ibid 272. See also below IV.4.a.
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of some legislative mistake — interpretation may be more challenging, but
is equally stable. If, however, a change of circumstance subsequently alters
the interrelation between the elements of the vertical line, a preference for
purpose can yield a change in the interpretative result. Surely, such a pref-
erence would have to overcome the presumption in favour of meaning. If
it does, we face a type of dynamic interpretation that is not arbitrary but
linked to and rationalised by historical information. In fact, arguments
from changed circumstances are historical in two ways: (i) they are based
on a legislative purpose that has to be derived from historical sources (le-
gislative history, context etc.) and (ii) they need to show a change of cir-
cumstance as a matter of historical fact.

Before having a closer look at how this type of dynamic interpretation
works it is useful to introduce another distinction. So far, we have analysed
the vertical line of purposes specifically attached to a rule, i.e. the kind of
objectives one would receive as a reply were one to ask: what is that rule
good for? I will first have a look at such specific purposes (a.). In addition
to these, legislators may also pursue some more general, supplementary
objectives such as preserving systematic coherence, which can potentially
justify dynamic interpretation (b.). To complete the picture, I will add
a few remarks about the possibility of dynamic interpretation beyond
historical arguments (c.).

a. Spectfic purposes

Empirical or normative developments can lead to a situation where some
purpose can no longer be achieved by the originally envisaged means or
where some low-level purpose has started to run contrary to the high-level
purpose it was supposed to serve. Standard examples are technological
progress and changed social practices. Let us assume that the regulators
that banned all vehicles in the park had three distinct intentions when
they established that rule: first, they thought cars should be covered (mean-
ing); second, their aim was to reduce noise in the park (low-level purpose);
and third, noise reduction was meant to enhance the park’s recreational
value (high-level purpose). If a car with zero noise emissions were to be
constructed, that car would still be covered by the intended meaning, but
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no longer by the two purposes.!?! Hence, there is a historical argument,
based on these purposes, for an exemption of these new cars from the
scope of the rule. This argument would have to overcome the presumption
in favour of meaning. If, however, we know (i) that noise reduction was
the only relevant (low-level) aim and (ii) that banning the new cars would
have absolutely no effect on noise reduction, there is a strong case for not
applying the rule to these new cars.!?> Under these new circumstances,
purpose would trump meaning and trigger a kind of dynamic interpreta-
tion that is backed up and justified by a strong historical argument.

The same can happen with respect to low-level and high-level purposes.
If, for example, it evolved as a common social practice that people used
noise-cancelling earphones in public, the promotion of recreation would
no longer require the reduction of car traffic noise. Again, one would have
to rebut the presumption in favour of the lower level. Still, if it were clear
that recreation was the only relevant purpose and that noise reduction
had no bearing on it anymore, there would be a sound argument from
changed circumstances that cars should no longer be banned. High-level
purpose would trump both meaning and low-level purpose.

A useful real-life example for this kind of dynamic interpretation is,
again, the ‘minced meat’ case.'?® The defendant sold minced meat in
a branch store where no large pieces of meat were processed; hence,
that store could not be considered a ‘butchery’ in light of the intended
meaning. The low-level purpose — keeping transportation distances as
short as possible — also supported the prohibition since fresh meat had
to be brought from the main store every day. However, due to advanced
refrigeration technologies that had not yet existed at the time of the Min-
istry’s decision, the defendant’s business model did not pose any public

121 The example presupposes that the regulators were concerned about improving
the recreational value only by means of noise reduction but not with regard to
other factors like health or safety.

122 It is a different question as to how that interpretative result can be reached tech-
nically. One could either say that the new cars should not be treated as vehicles
under the rule or, if one regards this as impossible, one could assume an implied
exception from the rule. This technical question touches on the German debate
about ‘Auslegung’ and ‘Rechtsfortbildung’ as two types of legal interpretation
in a broad sense; cf Zimmermann (n 17) 256-258 and 267-268; Poscher (n 34)
41-42 (speaking of ‘interpretation’ on the one hand, and ‘construction’ on the
other). Since we are only concerned with the result of such an interpretative
act and not its technical classification we need not get any deeper into this
distinction.

123 See above n 118.
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health threat. Consequently, the appeal court had reasoned that in light
of the high-level purpose both meaning and low-level purpose could be
disregarded: it considered the branch store a butchery and endorsed the
defendant’s acquittal. The Federal Court of Justice disagreed. Its reasoning
is, in my view, best understood as saying that the presumption in favour
of meaning could not be rebutted under the specific circumstances of
the case. But importantly, the Court did not in principle rule out the
appeal court’s envisaged dynamic interpretation in face of technological
progress.'24

It should be added that the relevant change need not concern the empir-
ical or normative reality as such, but can merely pertain to our knowledge
about that reality. Legislators may have thought that some means were
useful to reach certain goals when it later turns out that they are not and
never had been.!® So again, historical arguments can support dynamic
interpretation in such a case. A similar type of reasoning was alluded to in
the Thuringian election list case. Both dissents emphasised that after more
than twenty years, the objective of art. 2 para. 2 s. 2 of the Thuringian
Constitution had still not been achieved: not even a third of the state
parliamentarians were female.!?6 This could be read as an argument from
changed circumstances or, more precisely, a changed understanding of
the relevant means-ends-relation. Even if the (constitutional) legislators
had thought that gender equality in Parliament could be accomplished
through other ways than gender-balanced election lists, we may know
better now and, hence, may re-interpret the provision in light of this new
knowledge.!?” This argument was hardly fleshed out at all in the dissents,
but it could be a valid one. Much depends on whether legislators in fact
believed that — even without gender-balanced election lists — they would
soon achieve gender equality in parliament, or whether they merely did
not care as much.

124 BGHSt 17, 267, 274.

125 cf Eskridge (n 39) 30-31.

126 ThurVerfGH NVwZ 2020, 1266, Dissent HeSelmann para 26; Dissent Licht and
Petermann paras 8-9.

127 See also Mollers (n 8) 338-339 (stressing the relevance of political context,
particularly the recent development of the gender ratio in German parliaments).
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b. Supplementary purposes

These specific purposes may be supplemented by a more general type of
objective that is not directed at achieving a precise social aim like public
health but at linking the application of a norm to changing circumstances.
As such, these supplementary purposes provide some kind of reservation
or qualification: they require the interpreter to take into consideration not
only the norm’s specific purposes but also (and maybe even predominant-
ly) external and time-sensitive social factors like public morality, language
conventions, or the legal system as a whole.

Such supplementary purposes are sometimes made explicit by the legis-
lature, e.g. when the legal text itself refers to the technological state of
the art'?® or when the documents of legislative history expressly state that
some legal question should remain unresolved for further consideration by
courts and scholars.'? But more often, such objectives have to be implied
and, hence, need to rely on presumptions and probabilities. Consequently,
they may easily appear as mere fictions and raise doubts as to their objec-
tivity.

Hence, intentions of that kind have to be treated with great caution
and restraint. The less explicit such supplementary purposes are, the more
careful one has to be. This can be exemplified with regard to two im-
portant groups of supplementary purposes that I will sketch out in the
following. While one may more easily assume a legislative invitation to
dynamic interpretation where the language of the law refers to particularly
open-ended and time-sensitive concepts (i), it is more difficult to ascribe
a general intention to secure systematic coherence to the legislature (ii).
In both cases, however, interpreters can turn to dynamic interpretation
if there is sufficient reason to believe that the legislature allowed for or
even welcomed it. Legislating is not by its nature like building a ship
while leaving its further journey in the hand of the navigators.'3° But it is
certainly not impermissible to do that.

(1) Legislators can invite dynamic interpretation by choosing language
that is open-ended enough to embrace social change.!3! This is particularly

128 Von Arnauld (n 16) 484-485.

129 See eg BT-Drucks 14/6040, 93 or BT-Drucks 14/7752, 14. On the phenomenon in
general Claus-Wilhelm Canaris, Die Feststellung von Liicken im Gesetz (2nd edn,
Duncker & Humblot 1983) 134-135.

130 cf Aleinikoff (n 80) 21.

131 Von Arnauld (n 16) 483-488.
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clear where the law refers to concepts like public morality'3? or customs
of trade.’? The reference to a social concept that is subject to permanent
transformation strongly suggests that the legislature intended to allow for
a changing interpretation in accordance with such transformations. To
a lesser extent, the same can be said about all abstract or open-ended
language.!34 Its use at least indicates that legislators wanted to avail them-
selves of the gradual shifts of meaning that all abstract concepts undergo
over time and authorise corresponding interpretative adjustments.!3> An
example is section 823 of the German Civil Code, which provides inter alia
for the liability of someone who injures another person’s health. Hardly
anyone would understand the term ‘health’ to refer merely to illnesses
known at the end of the nineteenth century. Instead, it is to be interpreted
in light of current medical knowledge.!3¢

It must be emphasised, however, that the interpreter has to look careful-
ly at all available historical information before assuming an invitation to
interpret dynamically. Legislators can permit dynamic interpretation but
they need not do so. Accordingly, it has been a contentious question in
German constitutional law, whether the protection of ‘marriage’ in art. 6
of the German Constitution can be understood dynamically (and, hence,
could possibly include same sex marriages) or whether it exclusively refers
to the notion of marriage prevalent in the 1940s.13

(ii) A less explicit supplementary purpose is the intention to secure
systematic coherence. At least in some areas of the law, a large number
of norms are deeply interlinked, refer to each other, and pursue the
same (specific) purposes.!3® Altering one norm in such a system produces
various ramifications. Consequently, legislators may want to ensure that
individual norms are interpreted in light of the whole system and, hence,

132 eg sections 138, 242, 826 of the German Civil Code (BGB).

133 egsections 151 s 1 and 157 of the German Civil Code (BGB).

134 cf von Arnauld (n 16) 483-488 (distinguishing between legal principles, indeter-
minate elements in legal rules, and generic terms); Balkin (n 26) 6-7 (contrast-
ing determinate rules with standards and principles).

135 Auer (n 18) 248-250.

136 Karl Larenz and Claus-Wilhelm Canaris, Lehrbuch des Schuldrechts, vol 11/2 (13th
edn, CH Beck 1994) 377-378.

137 cf Carsten Backer, ‘Begrenzter Wandel’ (2018) 143 A6R 339; Jan Philipp Schae-
fer, ‘Die “Ehe fiir alle” und die Grenzen der Verfassungsfortbildung’ (2018) 143
AOR 393. See also Auer (n 20) 250 and 266-268.

138 Such a set of norms can also include higher ranking (eg constitutional) law; cf
Zimmermann (n 17) 260. On the limits of a constitutionally informed interpre-
tation of statutory law Neuner (n 50) 128-131; Scalia (n 4) 20 note 22.
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that changes within that system can trigger a different interpretation of an
unchanged norm. For example, a norm’s (specific) purpose may have
seemed rather commonplace at the time of enactment; subsequently, how-
ever, it may turn into an outlier or misfit as new provisions concerning
similar fact situations no longer adhere to the same purpose. Does that ob-
jective become irrelevant or at least lose weight even though the norm at
issue has not changed?

Certainly, one cannot simply assume a tacit reservation in favour of
systematic coherence. It is not impermissible (reproachable as it may
be) to legislate for the exclusive benefit of some interest or voter group.
Whether some rule is to be viewed as a systematically incoherent slip or a
conscious decision to grant an exceptional privilege is the legislator’s and
not the interpreter’s choice.'? Hence, there is a presumption that specific
purposes are to take precedence over systematic coherence. However, this
presumption is rebuttable where legislators in fact placed more weight
on systematic concerns. If they did not say so explicitly, one has to look
for other signs that point towards legislative priorities. If, for example,
the respective field of law has a strong systematic character or if the rules
concerned are not distinctly regulatory in nature, this can be treated as a
mild indication in favour of systematic coherence.

¢. Dynamic interpretation beyond historical arguments

Even strong supporters of legislative intent have to admit that historical
arguments will not always do the trick.1#? As already mentioned, legislative
history and context may be silent on the issue at hand'#! and, consequent-
ly, the interpreter must resort to other considerations (like systematic
coherence or general expediency) in order to decide whether or not to
interpret dynamically. But even where we have been able to find and
attribute legislative intent, there may be, under exceptional circumstances,
reasons to conclude that the initially envisaged purposes are no longer
relevant.

This is not the place for a comprehensive theory of the exceptional
circumstances that might justify assuming a change of purpose. Instead, I
will only point towards two examples. The first concerns the emergence

139 Neuner (n 50) 122-123; Hillgruber (n 20) para 57.
140 cf Neuner (n 50) 139-177; von Arnauld (n 16) 493.
141 See above I1.2.
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of additional purposes. At the end of the nineteenth century, the drafters
of the German Civil Code had given certain privileges to civil servants'#?
and spouses!# with respect to their liability. In the absence of any limiting
considerations, these privileges applied to all areas of life. Later on, the
social significance of road traffic increased tremendously and the legisla-
ture began to establish clear and rigorous standards of care in the law
of traffic. Hence, a new legislative purpose emerged that could not have
been foreseen, considered, and balanced against other goals at the time
when the privileges were enacted. The Federal Court of Justice concluded
that this new purpose had to be taken into account and excluded road
traffic from the privileges” scope of application.'** The second example
concerns the substitution of purposes.!* Sometimes, the initial goal of a
rule becomes impermissible due to new constitutional requirements; if,
however, a permissible goal can be substituted for the original one, it
would be odd to demand that the legislature, in order to effect a change
of purpose, must first abolish the rule before enacting the exact same rule
again.

It seems, therefore, possible that major purposive shifts in the legal
system can also have an effect on the purposes that were initially meant
to be pursued by a rule. However, such deviations from the initial legis-
lative intentions presuppose compelling arguments that have to overcome
a strong presumption against such changes. In any case, these rare excep-
tions should not obscure the central point of this article: as a general
rule, it turns on legislative intent, based on historical arguments, whether
dynamic interpretation is permissible or not.

V. Conclusion
I have argued in this article that the classic image of historical arguments

as being objective but static is over-simplistic and misleading on both
counts.

142 Section 839 para 1 s 2 German Civil Code (BGB).

143 Section 1359 German Civil Code (BGB).

144 BGHZ 53, 352 = NJW 1970, 1272; BGHZ 68, 217 = NJW 1977, 1238. See also
Honsell (n 21) 163.

145 cf Neuner (n 50) 149-151. For an example from German family law see Marie
Herberger, Von der ‘Schliisselgewalt’ zur reziproken Solidarhaftung (Mohr Siebeck
2019) 127-130.
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(1) Historical arguments cannot provide the kind of definite objectivity
that is sometimes attributed to them. While lack of evidence, ambiguities,
and the need for normative attribution necessarily water down that claim,
historical arguments can still have an important rationalising effect on
our interpretative practice due to their empirical foundation. This effect
depends very much on how properly the historical enquiry is carried out.

(2) Nor are historical arguments by their very nature static. A closer
look at legislative intentions reveals that they can operate in different
ways. Distinctions can be drawn between intent as meaning and intent
as purpose as well as between different subcategories of purposes such as
low-level and high-level ones or specific and supplementary ones. While
there is a presumption that legislators generally try to solve a problem in
the most concrete and definite way, there are also cases where they prefer
to choose the ends and leave it to the interpreters to find the required
means. Hence, changed circumstances can lead to a dynamic re-evaluation
without deviating from legislative intent. Instead, the appeal to historical
purpose allows for an interpretation that aligns the legislature’s initial
plan with modern day conditions and provides the necessary standard to
structure and rationalise interpretative change.

The Thuringian election list case not only presents the classic image
of historical interpretation that I have taken as a starting point for my
argument. It also exemplifies two classic mistakes: an all too easy across-
the-board rejection on the one hand and an unjustified jumping to conclu-
sions on the other. The majority rightly searched the legislative history for
statements on how the constitutional provision was supposed to be under-
stood.'¢ This is what the presumption in favour of meaning requires. But
they were unable to demonstrate that the constitutional legislators had in
fact considered gender balanced election lists impermissible. That could
have opened up the debate for a historical argument based on purpose:
possibly, the constitutional legislators had erred and time had shown that
their objective could not be reached without the new measure.!'#” But these
questions remained unresolved because both sides decided to have it the
easy way.

Ultimately, what really matters is the quality of historical argumenta-
tion. In recent years, a slight turn in the debate has been noticeable:
away from theoretical all-or-nothing controversies to more sophisticated

146 See above IV.3.a.
147 See above 1V .4.a.
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accounts of how to operationalise arguments from legislative intent.!#8 I
have tried to show why we should welcome and further pursue this new
trend. Attempts to disavow historical arguments for yielding static law are
unwarranted and keep us away from doing the actual work: sorting out the
historical context as best we can.

148 Sehl (n 5) 20. See Nourse (n 4) 76 (arguing that ‘we must move beyond the
great debates about abstract questions of legislative intent’); Wischmeyer (n 71)
964-966 (providing criteria for the practical operationalisation of legislative his-
tory); Frieling (n 5) 209 and 215 (trying to provide a method for distinguishing
relevant from irrelevant statements of intent).
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§ 4 The Law between Objectivity and Power from the
Perspective of Constitutional Adjudication
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Talking about the law between objectivity and power requires some pre-
liminary reflections on the role of law in the political order and the func-
tions it has to fulfill. And it requires some remarks on the state function
in which the law is, if not the only, by far the most important precept: the
judiciary.

1.

Historical overview

In Germany, courts have played a greater role in political life than in all
other European countries. Its ‘constitution’, the “constitution" of the Holy

%
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Roman Empire of the German Nation, like in England, has its oldest roots
in the 13t century and was gradually shaped by fundamental laws since
then.! But different from England German courts — due to the complex
system of governance — gained power by applying and interpreting those
fundamental laws. The two supreme Courts — the Reichskammergericht
in Wetzlar (est. 1495)? and the Reichshofrat in Vienna (est. 1497) were
supposed to settle conflicts between the Emperor and the princes, indepen-
dent cities and other entities of the Empire, and they quite often did
so successfully . imposing a first step of the freedom of religion in the
aftermath of the Augsburg religious peace of 1555 or in banning the
persecution of witches in the 17 century in Bamberg. Reflecting these
experiences, Immanuel Kant stated in a tiny booklet published in 1797
that ‘Right [i.e. law] must never be adapted to politics; rather politics must
always be adapted to right [i.e. law]’3

This path was deepened during the 19 century and led to the establish-
ment of the ‘Rechisstaar’, the specific German concept of a state governed
by of the rule of law. In spite of the fact that the revolution of 1848/49
failed, the Rechtsstaat paved the way for a historic compromise between
the bourgeoisie and the monarchy: upholding monarchical supremacy on
the one side but binding the monarchical executive to laws that had to
be passed by Parliament in which representatives of the bourgeoisie were
assembled. Hence infringements of life, liberty, and property required a
statutory empowerment, and it was up to the courts to make sure that state
measures did not go beyond the respective statutory empowerments. This
path has been followed until today. It has even been widened after World
War II when courts and academics did their best to optimize this heritage
embodied in the idea of the Rechtsstaat, which had - like all other legal
values — been betrayed by the Nazi regime.

1 See among others Statutum in favorem principum (1231), Golden Bull (1356), Augs-
burg Religious Peace (1555) and Westphalian Peace Treaty (1648).

2 First seated in Frankfurt, the Reichskammergericht was later moved several times (to
Worms, Augsburg, Nurnberg, Regensburg, Speyer, Esslingen, and again Speyer)
until at last it took up its seat in Wetzlar.

3 Immanuel Kant, ‘Uber ein vermeintliches Recht, aus Menschenliebe zu ligen’
(1797) in Kéniglich preuffische Akademie der Wissenschaften, Akademieausgabe,
vol VIII (De Gruyter 1923) 423, 429: ‘Das Recht muss nie der Politik, wohl aber die
Politik jederzeit dem Recht angepasst werden’; translation by James W Ellington,
see Immanuel Kant, Grounding for the Metaphysics of Morals: with On a Supposed
Right to Lie Because of Philanthropic Concerns (James W Ellington tr, 3rd edn,
Hackett Publishing 1993) 67.
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2. Two pillars of the Constitution
a. General observations

Today, reflections on law, courts and power in Germany must start with
art. 20 par. 3 GG (Grundgesetz, i.e. Basic Law) which reads: ‘Die Gesetzge-
bung ist an die verfassungsmdfige Ordnung, die vollziehende Gewalt und die
Rechtsprechung sind an Gesetz und Recht gebunden.’

According to the prevailing interpretation of this provision by the
Bundesverfassungsgericht (Federal Constitutional Court of Germany) and
legal doctrine art. 20 par. 3 GG serves as an acronym for the principle of
‘Rechtsstaat’ as a whole.* The provision (primarily addressing the legislator)
establishes the primacy of the Constitution as the supreme law of the land
and codifies (with respect to the executive and the judiciary) what has
been considered as the core of the principle of Rechtsstaat since the 19t
century: the ‘GesetzmdfSigkeit der Verwaltung', a legal figure which compris-
es the principle of legality (Vorrang des Gesetzes) and the requirement of a
statutory provision or reserve of the law (Vorbebalt des Gesetzes), meaning
that laws — i.e. statutes — must be obeyed and that any infringement of
freedom and property rights by an administrative act or other measures of
the executive requires an empowerment by a parliamentary statute.

The answer to the question of how the law has to be located between
objectivity and power depends on the institutions addressed. Regarding
the legislator, the role of the law is ambivalent. On the one hand, the
constitution and — as long as Germany’s membership lasts - European
Union law bind the legislator and therefore diminish its power. On the
other hand the law - i.e. statutes — is first and foremost an emanation of
power, in a democracy the power of the respective majority in Parliament.
Statutes are by far the most important instrument by which Parliament
and its majority try to steer the state and its institutions and which they
can use to achieve their political objectives. If we look at the executive
branch, i.e. government and administration, legal boundaries multiply,
minimizing its scope of action. This is reflected, among others, in art. 80
par. 1 sentence 2 GG and underlines the German concept of law, especially
public law, which is primarily understood as a tool with which the power
of the (once monarchical) executive is contained and domesticized and

4 See Peter M Huber, ‘Rechtsstaat” in Matthias Herdegen, Johannes Masing, Ralf
Poscher and Klaus Ferdinand Garditz (eds), Handbuch des Verfassungsrechts (CH
Beck 2021), § 6 no 17.
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much less as an instrument which is primarily meant to legitimize all sorts
of actions by the executive (as in the French doctrine). The idea of limiting
power by law more or less also applies to the judiciary.

Nevertheless, the law has two functions also in the German legal order:
On the one hand, under the perspective of concept of a state governed
by the rule of law (Rechtsstaat), it is an instrument for the protection of
freedom and equality rights laid down in the constitution from unlawful
infringements, on the other hand, from a democratic perspective, law is
the most important mechanism with which popular sovereignty and the
will of the ruling majority (in Parliament) are put into effect. In this
respect it serves to legitimate state measures. In this sense art. 20 par. 3 GG
states with regard to the executive as well as the judiciary that both are
bound by law and justice (Gesetz und Recht) entailing two constitutional
dimensions: By binding the exercise of public authority to the rule of law
in a formal way, the constitution wants to safeguard liberty and property
of the people by the requirements of legality (Vorrang des Gesetzes) and a
statutory provision (Vorbehalt des Gesetzes). At the same time, the principle
of legality (Vorrang des Gesetzes) provides for democratic legitimation as
it obliges government, administration and courts to follow the lines set
out in the statutes which have been adopted by the ruling majority (in
parliament). Both dimensions of law i.e. statutes — the limiting and the em-
powering one - have been reflected in the jurisprudence of the Bundesver-
fassungsgericht and provide the basis for the so-called Wesentlichkeitsdoktrin.®

This is supported by the way democratic legitimation is provided for
under the Grundgesetz and how accountability of public authorities is
secured. In general, the principles of democracy (art. 20 par. 1 and 2 GG)
and popular sovereignty (art. 20 par. 2 sentence 1 GG) require that all
measures public authorities are responsible for can be traced back to the
political will of the people, not only in a mere theoretical but in particular
also in a practical sense. Elections are therefore considered as procedures
with a strong plebiscitary dimension with regard to persons and the con-
tent of politics, and the right to vote under art. 38 par. 1 sentence 1 GG
does not only provide for an individual right to cast a ballot under the
conditions mentioned in this provision (free, equal, direct, confidential,
general) but also as a substantive right to political self-determination.®

5 See in detail BVerfGE 150, 1, 96 ff (no 191 ff) - ZensusG 2011.

6 See BVerfGE 89, 155, 188 — Maastricht; 123, 267, 353 — Lisbon; 126, 286, 302 ff —
Honeywell; 134, 366, 382 ff (no 23 ff) — prel req OMT; 142, 123, 203 (no 153) —
OMT; 146, 216, 252 f (no 52f) — temp inj CETA; 151, 202, 275 (no 92) — European
Banking Union; BVerfG, Order of 25 April 2021 - 2 BvR 547/21, no 82 - ERatG.

150

[@) ev-cn ]


https://doi.org/10.5771/9783748927211
https://www.nomos-elibrary.de/agb

The Perspective of Constitutional Adjudication

It is generally acknowledged that, in a technical sense, there are three
major ways to provide for democratic legitimation of measures taken
by state authorities: direct elections or appointments by representatives
accountable to parliament which provide for democratic legitimation in a
personal sense (organisatorisch-personelle Legitimation), statutes, regulations,
and other instruments by which parliament and its majority can determine
or influence the content of measures taken by government or administra-
tion (sachlich-inhaltliche Legitimation), and constitutional provisions such
as art. 88 sentence 2 GG (Bundesbank, ECB) or art. 97 par. 1 GG (inde-
pendence of judges) which are considered to provide a specific sort of in-
stitutional legitimation conferred by the pouvorr constituant (institutionelle
Legitimation).” Other instruments such as reports to parliament, participa-
tion rights or judicial control may also play a role in this respect. In the
outcome, it is not decisive through which channels democratic legitima-
tion is provided for but that measures taken by public authorities can
effectively be based on a sufficient level of democratic legitimation, i.e.
accountability to parliament or the people itself. In its opinion of Novem-
ber 7t 2017 dealing with the democratic legitimation of the Deutsche Bahn
AG, a privatized company completely owned by the Federal Republic of
Germany, the Bundesverfassungsgericht has held:

The relationship of accountability between the people and state authori-
ty is established by parliamentary elections, laws enacted by Parliament
setting legal standards (...). The notion that ‘state authority derives from
the people’ must be tangible to both the people and state organs, and
it must take effect in practice. This requires that a sufficient measure of
democratic legitimation — a certain level of democratic legitimation —
be achieved (...). Only the Parliament elected by the people can confer
democratic legitimation upon the organs and public officials (...) at all
levels. In case officials and organs do not receive legitimation by way
of direct elections, the democratic legitimacy of exercised state power
generally requires that the appointment of public officials be attributable
to the sovereign people and that they carry out their functions with
sufficient functional-substantive legitimation. In terms of personnel, a
sovereign decision is democratically legitimated if the appointment of the
responsible public official can be attributed to the sovereign people in an
uninterrupted chain of legitimation; functional-substantive legitimation is
conferred by the fact that public officials are bound by the law (...).%

7 See Ernst-Wolfgang Bockenforde, ‘Demokratie als Verfassungsprinzip®, in Josef
Isensee and Paul Kirchhof (eds), Handbuch des Staatsrechts der Bundesrepublik
Deutschland, vol 11 (3rd ed, CF Miiller 2004), § 24 no 9 ff.

8 BVerfGE 147, 50, 127 f (no 198) — DB AG and BaFin.
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b. The judiciary between rule of law and democracy

When it comes to the judiciary, however, the accents between the two con-
stitutional dimensions shift. In principle, courts do not infringe individual
rights but protect them. Though also courts may make mistakes and under
certain conditions — when issuing an arrest or search warrant for example —
also affect citizens’ liberty or property,’ they are regarded as the guardians
of individual rights, not their menace. Art. 19 par. 4 GG, therefore, guaran-
tees effective legal protection by courts for anyone who claims that his or
her individual rights have been violated by public authorities.!?

Against this background it is obviuous that art. 20 par. 3 GG when
subjecting courts under the rule of law — the principle of legality and the
requirement of a statutory provision — must aim at something else than
the protection of individual rights and interests. The answer can be found
in the principle of democracy as described above. It is the main emphasis
of art. 20 par. 3 GG with regard to the judiciary. In this respect, binding
courts to statutes approved by Parliament is by far the most important
instrument to provide for democratic legitimation of decisions, sentences,
temporary injunctions, etc. In this perspective, the law, i.e. the statute, is
the most important instrument by which popular sovereignty is exercised
with regard to independent courts and by which political preferences of
the ruling majority (in parliament) can be enacted.

II. Jurisprudence and Power
1. General remarks
This concept would be smashless if judges were — as again Montesquieu

put it — only ‘la bouche qui prononce les paroles de la lo7’ .M If this were the
case court decisions applying the law would lack any subjective dimension,

9 Peter M Huber, ‘Art. 19” in Hermann von Mangoldt, Friedrich Klein and Chris-
tian Starck (eds), Grundgesetz. Kommentar, vol. 1 (7" ed, CH Beck 2018), no 440 ff;
Andreas Vofkuhle, Rechisschutz gegen den Richter: Zur Integration der Dritten
Gewalt in das verfassungsrechtliche Kontrollsystem vor dem Hintergrund des Art. 19
Abs. 4 GG (CH Beck 1993) 1ff, 255 ff.

10 The same guarantee derives from art 2 par 1 read in conjunction with art 20 par 3
GG if the infringement is caused by fellow citizens.

11 Montesquieu (n 1). On the context and reception of this statement see again
Ogorek (n 1), 288 f); Guttner (n 1), 213 f.
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they would merely be an automatic application of decisions taken by
others. However, this has never been the idea of judges neither in the
common nor in the civil law system. Scholars have always been aware of
the fact that every language entails etymological uncertainties and ambigu-
ities, that it is impossible to foresee the variety of life, and that Parliament
would be overstrained should we expect that it can settle any conflict
that may arise in a society in which millions of people live together in
advance. Hans Kelsen has therefore rightly identified the work of judges
as a sort of concretization of the applicable standards of law in a specific
case and that this concretization doesn’t differ in a substantive way from
what the legislator or the executive branch do as their decisions — statutes,
administrative acts — can equally be regarded as a (political) concretization
of the legal standards applicable to the respective decision.!?

Judgments, sentences, and temporary injunctions, therefore, are an exer-
cise of public authority and (individual) power. This is why the judiciary is
regarded as the third branch of powers under art. 20 par. 2 sentence 2 GG
and it is also the reason why art. 20 par. 1 and 2 sentence 1 GG requires
democratic legitimation also for all measures taken by courts. These find-
ings are even worsened if one takes into consideration that — as in a lot of
legal systems influenced by German doctrine and especially in Germany
— according to the established case law of the Bundesverfassungsgericht and
ordinary courts as well as to the prevailing opinion among scholars the
Grundgesetz is considered a ‘living instrument’ and statutes are interpreted
mainly with regard to there objective in a timeless manner. This means
that the point of reference is less what the mothers and fathers of the
constitution or the drafters of a statute had in mind when drafting a rule,
but what the solution they tried to achieve for the circumstances under
which they lived would require under the present social, political and
economic conditions. Needless to say, this entails a considerable amount
of discretion for judges who have to apply the same rule decades or even
centuries later.

2. The Bundesverfassungsgericht and Power

What has been said about courts in general also applies to the Bundesverfas-
sungsgericht in particular. Though it is a constitutional organ on the same

12 Hans Kelsen, Reine Rechtslebre (first published 1934, Jestaedt 2008) 101 ff; Hans
Kelsen, Reine Rechislebre (2nd ed 1960, Jestaedt 2017), 423 ff, 597 ff.
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level as the President, Parliament, and Government, it is first and foremost
a court (art. 92 GG, § 1 par. 1 BVerfGG) bound by the rule of law and ap-
plying the rules and standards common to independent courts all over the
Western world. Nevertheless, there are some peculiarities to be observed
when it comes to the relationship between law and power concerning the
Bundesverfassungsgericht:

The law which the Bundesverfassungsgericht applies and from which the
standards of its jurisprudence derive is, in principle, only the Constitu-
tion itself, the Grundgesetz. It comprises about 150 articles that provide
for the foundation of the entire legal system including the application
of European and international law in Germany. Its provisions — with
the exception of some recent amendments — fit more or less into the
“requirements” in the Napoleonic sense: they are short and vague (‘courtes
et obscures’).!3 They leave much room for divergent understandings and
different methods of interpretation and concretization with the effect that
the Bundesverfassungsgericht is sometimes perceived rather as a substitute
legislator than a court. Three more recent examples out of several hundred
in the jurisprudence of the Court may illustrate that:'4

— On July 25t 2012 the Bundesverfassungsgericht rendered its second judg-
ment on the Federal Statute on General Elections (Bundeswahlgesetz —
BWG) within five years!* declaring § 6 par. 5§ BWG, which allowed suc-
cessful candidates in a constituency to keep their seat in the Bundestag
no matter what the result of their political party under the proportional
vote was, unconstitutional if one (or several) political parties would
gain more than 15 seats beyond their respective entitlement under pro-
portional representation. The Court affirmed that the voting system in
Germany is a system of proportional representation, which would be
spoiled if additional seats won according to a majority vote were above
the number of 15 out of 598. Thus, it differed from a decision from
April 10t 1997 in which four justices had indicated that adding a num-
ber of about § percent of the seats beyond proportional representation
was tolerable.!® As the formation of a parliamentary group requires

13 The complete quotation reads: ‘Il faut qu'une constitution soit courte et obscure.”

14 See also Peter M Huber, Grundrechtsschutz durch Organisation und Verfahren als
Kompetenzproblem in der Gewaltenteilung und im Bundesstaat (VVF 1988), dealing
with several judgments that were heavily discussed at the time.

15 BVerfGE 131, 316 ff — Uberhangmandate III. The preceeding decision mentioned
(issued in 2008) was BVerfGE 121, 266 ff — Landeslisten.

16 BVerfGE 95, 335, 365 — Uberhangmandate II.
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about 5 percent of Members of Parliament, which practically means
about 30 seats, the Court decided in 2012 that adding at most 50% of
such an additional parliamentary group would leave the electoral sys-
tem as such untouched. It admitted however that there was no com-
pelling legal argument for this result but regarded its reasoning at least
plausible.”

- In a judgment of March 5% 2015, the Second Senate derived the
requirement to provide an “adequate’ alimentation for judges and
public prosecutors is subject to a limited judicial review of the relevant
statutory provisions from the constitutional guarantee of the civil ser-
vice enshrined in art. 33 par. 5 GG. This judicial review comprises a
control whether the decisions of the legislator are based on evidently
inadequate or inappropriate considerations and entails the necessity of
an overall assessment of various criteria taking into account the specific
groups that may be compared.!® To conduct this overall assessment, pa-
rameters should be used that are derived from the principle of alimen-
tation and that are economically reasonable to determine a framework
with specific numeric values to achieve an alimentation structure and
a level of alimentation that are, in principle, constitutional. The Court
then found five suitable parameters based on its case-law concerning
the principle of alimentation which have indicative value in determin-
ing the level of alimentation required under the Constitution: (1) a
clear discrepancy between the development of remuneration of judges
and public prosecutors on the one hand and the development of collec-
tively agreed wages in the civil service on the other hand, (2) the money
wage index as well as (3) the consumer price index; (4) furthermore an
internal comparison of remuneration as well as (5) a cross-comparison
with remuneration paid by the Federation or, respectively, by other
Lénder. 1f a majority of these parameters are fulfilled, the alimentation
is presumed to be below the constitutional requirements (1% level of
review). This presumption may be further corroborated or rejected by
taking into account further alimentation-related criteria in order to
strike an overall balance (279 level of review). On a third step, an assess-
ment is needed as to whether this deficiency can be justified under the
Constitution by way of exception. The principle that the alimentation
must be appropriate to the respective public function is part of the

17 BVerfGE 131, 316, 370 — Uberhangmandate I11.
18 BVerfGE 139, 64 ff — R-Besoldung 1.
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institutional guarantee of a professional civil service enshrined in art.
33 par. 5 GG. To the extent that this principle conflicts with other
constitutional values or institutions, for example, the prohibition on
taking on new debt in art. 109 par. 3 first sentence GG, it must be
reconciled with them by striking a careful balance in accordance with
the principle of proportionality (praktische Konkordanz). In addition,
when setting the level of remuneration, the legislature must adhere to
certain procedural requirements and give sufficient reasons.

- In its decision of May 19 2020 on the foreign surveillance of the
Federal Intelligence Service (Bundesnachrichtendienst)' the First Senate
held that foreign surveillance in principle does not violate fundamental
rights of foreigners under the German constitution. However legal
protection requires an effective control — not by courts but by an over-
sight body such as a parliamentary or governmental commission. From
the freedom of telecommunication guaranteed in art. 13 GG and the
principle of proportionality the Court derived that the oversight body
must be institutionally independent which includes a separate budget,
an independent personnel management and procedural autonomy. It
must be equipped with the personnel and resources required for an
effective accomplishment of its tasks and have all empowerments neces-
sary for an effective oversight over the Federal Intelligence Service. The
Court even required that this oversight would not be obstructed by the
third-party rule.

Though all this reasoning may sound plausible, in some respect it rather
resembles a legislative setting than a mere interpretation of constitutional
provisions.

III. Obyjectivity and Dogmatics

Against this backdrop, it becomes clear that there is a tension between the
requirements of the principle of democracy and popular sovereignty on
the one hand and the practical capacity of the legislator to bind and steer
the judiciary on the other. Though some sort of discretion for judges is
inevitable, especially if it comes to procedural questions, it is — under the
perspective of the principles of democracy and the rule of law — rather a

19 BVerfGE 154, 152 ff - BND-Auslandsaufklirung,.
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necessary evil than a constitutional value. The constitution aims at a situa-
tion in which people can rely on the objectivity of the judiciary. Discretion
and space for (individual) political (micro-)decisions are detrimental to the
predictability of court decisions, the principle of legal certainty, the relia-
bility of the respective jurisprudence, and to the law itself. It therefore
must be contained as far as possible.

1. Dogmatics as a tool to reduce judicial power

One of the functions of law therefore is to reduce the scope of maneuver of
judges, their discretion, and the risk that they cross borders into the realm
of mere politics. The most important device with which overreaching
judicial power can be avoided is dogmatics.?

Dogmatics forces judges to interpret the law in a methodical way with
traditional tools such as wording, context, telos, history and in conformity
with the constitution (verfassungskonforme Auslegung) and the law of the
European Union (unionsrechtskonforme Auslegung) and to observe the inter-
pretation that higher courts have delivered.

Dogmatics, at least in a civil law system like the German, thus provides
for predictability, reasonableness, and coherence of the jurisprudence and
thus reduces the impact of (individual) preferences, political convictions,
and beliefs that a judge may have. Thereby, it secures a certain extent of
objectivity. Dogmatics helps to maintain a coherent legal order and to
avoid contradictions within it. At the same time, it reduces the risk of
(arbitrary) discretion of judges.?!

Thirdly, in the way it is applied at least in legal orders influenced by the
German legal thinking, dogmatics is an established and to a large extent
reliable technique by which judgments, sentences, etc. can be bound to
the will of the legislator and the will of the constitution. It thus provides
for the democratic legitimation of the jurisprudence (sachlich-inhaltliche
Legitimation)** — a circumstance which some common law lawyers who

20 See Josef Esser, Vorverstindnis und Methodenwahl in der Rechtsfindung (Athenaum
Fischer 1970) 116 ft; Franz Bydlinski, Juristische Methodenlebre und Rechtsbegriff
(2nd ed, Springer 1991), 3ff; Jannis Lennartz, Dogmatik als Methode (Mohr
Siebeck 2017).

21 See Peter M. Huber, Rechtsprechung und Rechtswissenschaft, JZ 2022,1, 4f.

22 See Andreas Vofkuhle and Gernot Sydow, ‘Die demokratische Legitimation des
Richters’ [2002] JZ 673, 678 tf; Axel Tschentscher, Demokratische Legitimation der
dritten Gewalt (Mohr Siebeck 2006), 193; Guttner (n 1), 302 ff.
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tend to despise dogmatics and to make fun of it haven’t thought about se-
riously enough.

2. Constitutional adjudication, special techniques, and case law

As has been shown above, democratic legitimation of the jurisprudence of
the Bundesverfassungsgericht via the content of the constitution and the
statutes the Court has to apply (sachlich-inbaltliche Legitimation) is evidently
lower compared with ordinary courts. The interpretation of the constitution
is a quite complex challenge that normally goes far beyond the task of
applying a statute. However its power is far reaching. Decisions of the
Bundesverfassungsgericht to a large extent rank as federal statutes (§ 31 par. 2
BVerfGG) and are binding for all German authorities (§ 31 par. 1 BVerfGG).

Nevertheless, dogmatics, i.e. constitutional doctrine, and the Statute on
the Bundesverfassungsgericht (Bundesverfassungsgerichtsgesetz — BVerfGG) also
provide for a certain degree of predictability. Traditional instruments of
interpretation such as wording, context, telos, and history also apply to
the interpretation of constitutional law, and special techniques such as the
coherence of the constitution (Einheit der Verfassung), the optimization of
constitutional values, constitutional comparison, international and Euro-
pean standards, the idea of a due process of law, rules like in dubio pro lib-
ertate’, general principles of the legal order, proportionality as a remedy for
conflicting constitutional principles (praktische Konkordanz) etc. have been
developed by the Court as well as the academia to provide for more objec-
tivity in constitutional adjudication. Though the Bundesverfassungsgericht
has never stuck to only one theory or understanding of the constitution it
has acknowledged different concepts that can be found in its jurisprudence
over the decades. This especially applies to fundamental rights which are
first and foremost considered guarantees against infringements by public
authorities but also as values, the basis of differentiated duties to protect,
entitlements to subsidies, participation, etc.

From a procedural point of view, criteria have been developed to de-
marcate the competence of the Bundesverfassungsgericht from the responsi-
bility of ordinary courts or the Court of Justice of the European Union.
The Bundesverfassungsgericht refrains from adjudicating civil, criminal, or
administrative law but limits its control to the standard of arbitrariness or
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a violation of specific constitutional values (Heck’sche Formel).?> The same
applies with regard to the European Court of Justices which according
to art. 19 par. 1 sentence 2 TEU is first and foremost responsible for
interpreting Union Law (however not in an arbitrary way).2*

Finally, objectivity is also provided for by the established case law of
the Court which prevents opinions of individual justices from becoming
dominant at least in a short period of time.

Though there is no ‘stare decisis doctrine’ in Germany’s civil law system,
the 158 (official) volumes in which the jurisprudence of the Bundesverfas-
sungsgericht has been published since its establishment in 1951 provide a le-
gal framework that reduces the Court’s enormously wide scope of discre-
tion and - together with dogmatic tools as mentioned above — helps to pre-
vent it from crossing the line to ‘mere’ politics. To a certain extent, the de-
cisions of the Court are binding for itself as a plenary decision of both Sen-
ates is required if one Senate wants to differ from the interpretation of a
constitutional provision by the other (§ 16 par. 1 BVerfGG).

Moreover, the established case law of the Court also has a guiding
effect on other cases. Though the Court is free to change its opinion —
and the prescriptions in the statute on the Bundesverfassungsgericht dealing
with its composition show that the legislator may even want continuous
adjustments — the members of the Court show great reluctance to give
up an established interpretation, a dogmatic figure or institution their
predecessors have developed without good reason. As a rule, jurisprudence
that has been established once is upheld unless arguments for a change
outweigh. If a justice can refer to a prior decision of the Court or — even
more important — the proper Senate, this is an argument in itself and a
sort of presumption that the argument is right and doesn’t need a broader
debate. On the other hand, if justices want to change an existing line of
jurisprudence they have to put forward strong arguments to convince their
colleagues and have to prepare them in a differentiated and deliberated
way.? In this respect, court deliberations are conservative under a struc-

23 Established jurisprudence since BVerfGE 18, 85, 92f — Spezifisches Verfas-
sungsrecht; see Klaus Schlaich and Stefan Korioth, Das Bundesverfassungsgericht
(11th ed, CH Beck 2018), no 280 ff.

24 BVerfGE 154, 17, 91 ff (no 112 f) - PSPP.

25 On the Bundesverfassungsgerichts’s culture of deliberation see Gertrude Liibbe-
Wolff, Wie funktioniert das Bundesverfassungsgericht? (Universitatsverlag Osnabriick
2015), 23 ff.
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tural point of view.2¢ This can to some extent be regarded as a little equiva-
lent to the stare decisis doctrine in common law. Though this practice of
legal reasoning has not been reflected very thoroughly in the case law of
the Bundesverfassungsgericht — different from the Bundesgerichtshof, the Bun-
desarbeitsgericht, the Bundessozialgericht, and the Bundesfinanzhof*” — this
provides for some objectivity and effectively limits the scope of discretion
the Court has when interpreting the constitution. In addition, it helps to
protect legitimate expectations of the parties, politics, and the public.

IV. The Bundesverfassungsgericht as a Constitutional Organ

It has been cleared already in the 1950s that the Bundesverfassungsgericht
is not only a Federal court but also a constitutional organ ranking on
the same level as the Federal President, Bundestag and Bundesrat, and the
Federal Government.?$ As such it disposes of considerable power. The list
of procedures in art. 93 GG proves that almost every political question can
be shaped as a constitutional issue and thus become a case in Karlsruhe.
History shows that from the dissolution of the Bundestag?® and the deploy-
ment of German troops abroad,’® the use of nuclear energy®! to details
of European integration3? there is scarcely any topic that does not fall
under the jurisdiction of the Bundesverfassungsgericht. Moreover, the consti-

26 In this vein Martin Kriele, Theorie der Rechtsgewinnung (2nd ed, Duncker & Hum-
blot 1976), 258 ff, 330f.

27 BAGE 12, 278, 284; BSGE 40, 292, 295 f; BFHE 78, 315, 320; BGHZ 85, 64, 66.
For an analysis of these and other decisions with regard to the problem of stare
deciss in the German legal system see Guttner (n 1), 21 ff.

28 Bundesverfassungsgericht, ‘Denkschrift des Bundesverfassungsgerichts vom
27. Juni 1952 (1957) 6 JOR 144 {f (so-called Statusdenkschrift).

29 BVerfGE 62, 1 ff - Vertrauensfrage I; 114, 121 ff — Vertrauensfrage II.

30 BVerfGE 89, 38 ff — Somalia; 90, 286 ff — Out-of-area-Einsatze; 104, 151 ff - NATO-
Konzept; 108, 34 ff — Bewaffnete Bundeswehreinsitze; 117, 359 ff — Tornadoein-
satz Afghanistan; 118, 244ff — Afghanistan-Einsatz; 121, 135ff - Luftraum-
tberwachung Tiirkei; 140, 160 ff — Evakuierung aus Libyen.

31 BVerfGE 47, 146 ff — Schneller Briter; 49, 89 ff — Kalkar I; 53, 30 ff — Miilheim-
Kairlich; 81, 310 ff — Kalkar IT; 104, 249 ff — Biblis A.

32 BVerfGE 37, 271 ff — Solange I; 73, 339 ff — Solange II; 89, 155 ff — Maastricht; 97,
350ff — Euro; 102, 147 ff — Bananenmarktordnung; 113, 273 ff — Europdischer
Haftbefehl; 123, 267 ff — Lisbon; 126, 286 ff — Honeywell; 129, 124 ff — EFS; 132,
195 ff — temp inj ESM; 134, 366 ff — prel req OMT; 135, 317 ff — ESM; 140, 317 ff -
Identitatskontrolle; 142, 123 ff — OMT; 146, 216 ff — prel req PSPP; 151, 202 ff -
European Banking Union; BVerfGE 154, 17 ff - PSPP.
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tutionalization of the legal order since the 19505 has made it possible to
construe almost every issue under the point of view of the constitution.

The lack of strong democratic legitimation provided by the content of
the constitution therefore has to be compensated via other tools: the elec-
tion of the justices by Parliament with a 2/3 majority for a single period of
12 years according to § 6 par. 1 sentence 2, § 7 BVerfGG (personelle Legiti-
mation) and by the expressive role the Grundgesetz itself attributes to the
Bundesverfassungsgericht as one of five constitutional organs (institutionelle
Legitimation).

70 years of state practice show that despite inevitable differences and
mistakes the Bundesverfassungsgericht has found a convincing balance be-
tween the necessary obedience to the law, i.e. the constitution, a partially
self-imposed objectivity, and a responsible exercise of its power. It has thus
promoted individual justice, the stability of the constitutional order, and
the welfare of the nation.

33 Huber (n 5), § 6 no 12 ff.
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L. Introduction

Methodological questions are questions of power (‘Methodenfragen sind
Machtfragen’).! Following this insight, the fundamental debates about
methodology in American constitutional law are not surprising. A great
variety of different methodological camps compete with each other, but
the core divide is between originalists and living constitutionalists.? Orig-
inalists, who are particularly concerned with the notion of objectivity,?
argue that the written Constitution must be interpreted according to the
meaning that its text conveyed to its drafters and ratifiers. In contrast,
living constitutionalists deny that an originalist approach to constitutional
interpretation is practicable or even possible in many cases. They maintain
that the Constitution must adapt to changing times and to the changing
values of the American people.

Until recently, this debate has unfolded with little attention to con-
ceptual and jurisprudential concepts.* Especially the distinction between
positivist and alternative accounts of law like those of natural law theory
has been largely disregarded.’ Neither proponents of originalism nor of
the many varieties of living constitutionalism always articulate and defend
their jurisprudential assumptions.® The pretension generally present on
both sides of the debate is that the positions are commonsensical and
without need for jurisprudential analysis or foundations.” Only in recent
years have scholars begun to express their invocation of jurisprudence.®

The resulting lack of the debate’s conceptual and jurisprudential rigor
has led to a situation where originalists and living constitutionalists are
regularly talking past each other. To clear up this indeterminacy and in

1 Bernd Rithers, “Wer schafft Recht? Methodenfragen als Macht- und Verfassungs-
fragen’ [2003] JZ 995, 996.

2 It is important to note that there is not just disagreement among the participants
of the debate. See Matthew D Adler, ‘Interpretive Contestation and Legal Correct-
ness’ (2012) 53 Wm & Mary L Rev 1115, 1122-1123.

3 See Robert W Bennett, ‘Objectivity in Constitutional Law’ (1984) 132 U Pa L Rev
445.

4 See also Christopher R Green, ‘Constitutional Truthmakers’ (2018) 32 Notre
Dame JL Ethics & Pub Pol’y 497, 498.

5 See André LeDuc, ‘Paradoxes of Positivism and Pragmatism in the Debate about
Originalism’ (2016) 42 Ohio NU L Rev 613, 615.

6 See André LeDuc, ‘The Ontological Foundations of the Debate over Originalism’
(2015) 7 Wash U Jurisprudence Rev 263, 265.

7 See LeDuc (n 5) 621.

8 ibid 655.
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order to make a more fruitful debate possible, this paper explores the the-
oretical background of the great methodological debate and makes three
central claims:

First, labeling the debate as a dispute over constitutional interpretation
is inaccurate. I argue that the great debate is, in fact, not a controversy
about constitutional interpretation, but rather about what American con-
stitutional law consists of. I will try to demonstrate this by distinguishing
between theories of law, theories of interpretation, and theories of adjudi-
cation.

Second, one of the most dominant jurisprudential categorizations of
originalism by non-originalists (living constitutionalists) does not stand
up to scrutiny, namely the claim that originalism is a combination of
a positivist conception of constitutional law and a formalist theory of
adjudication.” In doing this, I will try to clarify what kind of theories legal
positivism and formalism are, and what their relationship is. The questions
to be answered are: does formalism follow from legal positivism (or vice
versa), or does formalism — unlike legal realism, which is essentially predi-
cated on a positivist conception of law — have no conceptual connection
with legal positivism? I will argue that legal positivism is a theory of
law which is linked to a formalistic theory of legal reasoning. Yet, it is
incompatible with formalism as a theory of adjudication, which is itself
indefensible. Thus, my claim is not only that there is no necessary or close
connection between positivism and formalism. Instead, I will defend the
proposition that the two theories are incompatible with each other.

Third, I will demonstrate which theories of constitutional law, constitu-
tional reasoning, and constitutional adjudication originalism and living
constitutionalism actually put forward. Regarding originalism, I will show
that the modern mainstream of originalism does have a shared jurispru-
dential foundation in a positivist conception of the law. Furthermore, orig-
inalism is first and foremost a positivist theory of American constitutional
law, and not — as ‘old’ originalism — primarily a theory of constitutional
adjudication based on formalism. From modern originalism’s positivist

9 See, eg, George Kannar, ‘The Constitutional Catechism of Antonin Scalia’ (1990)
99 Yale LJ 1297, 1307 & 1339 who speaks of Scalia’s ‘positivist formalism’ and
explains that ‘Scalia's approach is not only positivist and textualist, but also formal-
istic, in many respects a throwback to more "mechanical" days’, see also Johnathan
O'Neill, Originalism in American Law and Politics: A Constitutional History Original-
ism (The Johns Hopkins Series in Constitutional Thought, The Johns Hopkins
University Press 2007) 168.
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conception of constitutional law follows a theory of legal reasoning, but
not a fully developed theory of adjudication.

Regarding living constitutionalism, I will claim that theories of living
constitutionalism are primarily theories of constitutional adjudication.
While pointing out their implicit theories of law and legal reasoning, I
will demonstrate that compared to originalism, non-originalist theories do
not offer different theories of constitutional epistemology, but different
accounts of American constitutional law. The fact that originalism and
living constitutionalism do not share the same account of American con-
stitutional law is in my view a decisive factor for the fruitlessness of the
current methodological debate in the United States.

Before I can lay out my argument in more detail, I need to make
three preliminary remarks, concerning, first, the reasons why we should
care about the theoretical background of the great methodological debate,
second, the assumptions this paper is based on, and, third, the central
claims of today’s originalism.

1. Preliminary no 1: why we should care

Before turning to a detailed discussion of the issues just mentioned, it
makes sense to point out why it is important to unfold the theoretical
structure and the jurisprudential assumptions of the great debate and es-
pecially of originalism. Can we not simply dismiss originalism as a legal
instrument to promote conservative causes, as scholars like Reva Siegel,
Robert Post, and others have done?’® I do not agree with those liberal
critics of originalism on this point and I think that to ask and answer this
question is important because of three reasons:'!

For starters, the attraction of originalism persists. The idea of the found-
ing as a kind of constitutional ‘Big Bang’ that permanently established
the framework of the American constitutional universe exercises a strong
hold on the American imagination: ‘A widely shared cultural premise of
this sort simply cannot be ignored even when it is thought to be inappro-
priate.’!?

10 See Robert Post and Reva Siegel, ‘Originalism as a Political Practice: The Right’s
Living Constitution’ (2006) 75 Fordham L Rev 545.

11 All three points were previously made by James A Gardner, ‘Positivist Founda-
tions of Originalism: An Account and Critique’ (1991) 71 BU L Rev 1, 4-6.

12 ibid 4.
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Furthermore, American courts continue to speak the language of origi-
nalism.!® The US Supreme Court regularly engages in originalist reasoning
and declares its unwillingness or lack of authority to substitute its judg-
ment for that of the founders. Thus, the use of originalist vocabulary is
simply obligatory for participants in the American legal system.!

Finally, criticizing originalism on its own terms may provide at least
a limited alternative to the uncertainty left in the wake of fundamental
hermeneutic critiques of legal interpretation by legal sceptics. Critics from
this perspective typically argue that texts lack any fixed, objective meaning
and that judges create the meaning of the Constitution each time they
seek to interpret the text.’S In this paper, it must suffice to note that it
is not senseless to speak of norms with a fixed meaning (at least for core
cases) and that serious philosophical and linguistic theories account for
this observation.'® A critique of originalism that does not also challenge
the foundations of so many other important contemporary beliefs about
the world may thus hold some appeal.’”

2. Preliminary no 2: some assumptions

In this paper, I will not deal with other assumptions of the debate. I shall,
eg, assume that a meaningful reconstruction of the original public mean-
ing of the Constitution’s text is possible, in just the ways that originalists
suppose.'® Further, I embrace the view that laws do not only function as
the basis for predicting the decisions of courts or the actions of other legal
officials, but as accepted legal standards of behaviour and that language is a

13 The situation is very different in other legal systems. The notion that the meaning
of a constitution is ‘fixed” at some point in the past and authoritative in present
cases is rejected in most leading jurisdictions around the world. See Jamal Greene,
‘On the Origins of Originalism’ (2009) 88 Tex L Rev 1, 3.

14 See Gardner (n 11) 4-5.

15 For those who are pessimistic about the recoverability of the original meaning
of the constitutional text, originalism is not necessarily flawed, but necessarily
irrelevant to contemporary constitutional practice. See Keith E Whittington,
‘Originalism: A Critical Introduction’ (2013) 82 Fordham L Rev 375, 395.

16 See, eg, Frederick Schauer, ‘Formalism’ (1988) 97 Yale L] 509, 520-525.

17 See Gardner (n 11) 5-6.

18 cfibid 4.
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significant factor in channelling behaviour through law. Thus, I reject lin-
guistic nihilism!? as well as ‘rule-scepticism’? in their absolute variations.

3. Preliminary no 3: a brief summary of today’s originalism

To be able to discuss originalism in a meaningful way, one needs to lay out
a representative description of its claims. This is easier said than done, as
originalism is commonly understood not as a single thesis but as a large
family of theories.?! In the following, I will try to point out the central
components of originalist thought which most modern-day originalists
share.

Originalism’s core idea is that the discoverable public meaning of the
US Constitution at the time of its initial adoption is authoritative for pur-
poses of later constitutional interpretation.?? The two crucial components
of originalism are the claims that the constitutional meaning was fixed at
the time of the textual adoption (‘fixation thesis’) and that the discoverable
historical meaning of the constitutional text has legal significance and is
authoritative, at least in most circumstances. Lawrence Solum has called
the second claim the ‘contribution thesis’ — the idea that the linguistic
meaning of the Constitution constrains the content of constitutional doc-
trine.?

While this ‘new’ originalism encompasses many features of the old ver-
sion, there are also significant differences?*: first, the terms of the debate

19 See Frederick Schauer, ‘Easy Cases’ (1985) 58 S Cal L Rev 399, 422-423.

20 See HLA Hart, The Concept of Law (3rd edn Oxford University Press 2012) 136
(‘Yet “rule-scepticism”, or the claim that talk of rules is a myth, cloaking the
truth that law consists simply of the decisions of courts and the prediction of
them, can make a powerful appeal to a lawyer’s candour. Stated in an unqualified
general form [...] it is indeed quite incoherent; for the assertion that there are
decisions of courts cannot consistently be combined with the denial that there are
any rules at all. [...] In a community of people who understood the notions of a
decision and a prediction of a decision, but not the notion of a rule, the idea of an
authoritative decision would be lacking and with it the idea of a court.’).

21 See Mitchell N Berman, ‘Originalism is Bunk’ (2009) 84 NYU L Rev 1, 16.

22 See Whittington (n 15) 377.

23 See Lawrence B Solum, ‘District of Columbia v. Heller and Originalism’ (2009)
103 Nw U L Rev 923, 954; see also Whittington (n 15) 378.

24 See Whittington (n 15) 409.
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have shifted from talking about ‘original intent’ to ‘original meaning’.?S
Second, old school originalists, like Judge Robert Bork,?¢ argued for a nar-
row reading of constitutional provisions or ‘strict construction’, as they
were strongly committed to judicial restraint,”” while new originalism em-
phasizes the value of fidelity to the constitutional text as its driving princi-
ple. Its interpretive goal is, therefore, not to restrict the text to the most
manageable, easily applied, or majority-favouring rules. Rather, the goal is
to faithfully reproduce what the constitutional text requires.?® Thus, there
is agreement today on the separation between the interpretive approach
(originalism) and judicial posture (judicial restraint).?’ Third, new origi-
nalism makes use of a variety of constitutional arguments, not just of only
one. Nonetheless, also for today’s originalists, the original meaning is the
decisive interpretive criterion that cannot be overridden by other consider-
ations when seeking to interpret the Constitution.°

II. Conceptual Clarifications: Theories of Law, Theories of Interpretation, and
Theories of Adjudication

Beginning in 1997 with a paper by Gary Lawson®' and continued by
two illuminating articles by Mitchell Berman and Kevin Toh in 2013,3?
participants of the originalism vs living constitutionalism debate have
laid the foundations for a more differentiated analysis by distinguishing
between three different sets of theories, namely theories of constitutional

25 See ibid 378. The most influential author for this development was the former
Justice of the US Supreme Court Antonin Scalia; see for an account of the devel-
opment of originalist thought Steven G Calabresi, Originalism: A Quarter Century
of Debate (Regnery Publishing 2007).

26 See Robert H Bork, The Tempting of America: The Political Seduction of the Law
(Touchstone Books 1990).

27 See Mitchell N Berman and Kevin Toh, ‘On What Distinguishes New Original-
ism from Old: A Jurisprudential Take’ (2013) 82 Fordham L Rev 545, 556.

28 See Whittington (n 15) 386.

29 See ibid 391-394; but see Berman (n 21) 14.

30 See Whittington (n 15) 407.

31 See Gary Lawson, ‘On Reading Recipes ... and Constitutions’ (1997) 85 Geo LJ
1823.

32 Berman and Toh (n 27); Mitchell N Berman and Kevin Toh, ‘Pluralistic Non-
Originalism and the Combinability Problem’ (2013) 91 Tex L Rev 1739.
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law, theories of constitutional interpretation (or constitutional reasoning),
and theories of constitutional adjudication.3

The common starting point of Lawson, Berman, and Toh is the insight
that labelling originalism and living constitutionalism as conflicting the-
ories of interpretation is inaccurate. A theory of constitutional interpreta-
tion may be thought of as a theory of how to discover constitutional law,
or as a theory of how judges should decide constitutional cases based on
their findings of what the law consists of.3* Articulating this insight first,
Lawson subdivided the broad and undifferentiated terrain of theories of
constitutional interpretation into (descriptive) theories of interpretation
and (normative) theories of adjudication. For him, ‘[t]heories of interpreta-
tion concern the meaning of the Constitution’, whereas ‘[t]heories of adju-
dication concern the manner in which decision-makers (paradigmatically
public officials, such as judges) resolve constitutional disputes.”® Thus,
theories of interpretation allow us to determine what the Constitution
means, while theories of adjudication enable us to determine what role the
Constitution’s meaning should play in a particular legal decision made by
an adjudicator.3¢

This conceptional distinction between theories of interpretation and
theories of adjudication helps to explain why the great debate about origi-
nalism and living constitutionalism has been rather underproductive, as it
is often unclear whether the respective participants are talking about inter-
pretation or adjudication.’” A prominent figure who has contributed to
this confusion is Justice Antonin Scalia, who wrote two bestselling books
that have the word ‘interpretation’ in their respective titles,® although
his writings were predominantly concerned with developing a theory of
adjudication. His aim was to sketch out an adjudicative theory about how
to decide cases in the context of a specific legal system and on the basis

33 Scott Shapiro makes a similar distinction on the jurisprudential level. He propos-
es to distinguish ‘legal reasoning’ from judicial decision making’. See Scott |
Shapiro, Legality (The Belknap Press of Harvard University Press 2011) 248.

34 See Berman and Toh (n 32) 1748.

35 Lawson (n 31) 1823; see also Gary Lawson, ‘Did Justice Scalia Have a Theory of
Interpretation?” (2017) 92 Notre Dame L Rev 2143, 2143-2149.

36 See Lawson (n 31) 1824; see also Berman and Toh (n 27) 546-547.

37 See Lawson (n 35) 2145.

38 Antonin Scalia, ‘Common-Law Courts in a Civil-Law System: The Role of United
States Federal Courts in Interpreting the Constitution and Laws’ in Amy Gut-
mann (ed), A Matter of Interpretation, (Princeton University Press 1997); Antonin
Scalia and Bryan A Garner, Reading Law: The Interpretation of Legal Texts (Ameri-
can Casebook Series, West Academic Publishing 2012).
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of a certain conception of representative government and the role of the
judiciary in a democracy.?’

Berman and Toh drew one more theoretical distinction, assuming
that constitutional interpretation — the activity that Lawson had already
correctly distinguished from the broader activity of constitutional adjudi-
cation — aims at the Constitution’s legal meaning (‘what the law is’).
Furthermore, they refined Lawson’s distinction by shifting the focus from
the question of how we should go about discovering the law, and therefore
from theories of legal reasoning to what the law consists of, namely to
theories of constitutional law. They convincingly argue for this shift of the
debate by looking closely to elaborating what it means to engage in legal
interpretation:

Suppose (...) constitutional interpretation is a theory regarding how (...)
persons (...) should go about discovering what the constitutional law is
(...). (...) [Sluch a theory would aim to give guidance regarding how

to conduct a particular inquiry. It would be a theory of legal or constitu-
tional epistemology. Essential to appreciate is that such a theory must
presuppose an account of what it is that we are trying to discover, which

is to say that it must presuppose an account of what the law is or consists
of.40

Thus, they claimed that a theory of constitutional interpretation must
presuppose a theory of the law, ie, of the ultimate facts, principles, and
criteria that determine or constitute American constitutional law. In fact,
this presupposed account of fundamental legal principles or facts, they
correctly claimed, is much more important than the respective epistemo-
logical theory.*! To illustrate this point they give the example of an orig-
inalist theory of the law, according to which the constitutional law is
fully determined by what a hypothetical reasonable person at the time
of ratification of a provision would have understood the authors to have
said. The corresponding originalist theory of legal reasoning would pre-
scribe how decision-makers should go about determining what such a
hypothetical reasonable person would have understood the authors to have
said.*> Against this backdrop, Berman and Toh, but also other authors

39 See Lawson (n 35) 2158-2162. On the living constitutionalist side, the same
criticism applies to Philip Bobbitt’s important book Constitutional Interpretation
(Blackwell Publishers 1991) which is predominantly concerned with developing
and defending a theory of constitutional adjudication.

40 Berman and Toh (n 27) 550.

41 See also Green (n 4) 509 (‘What the Constitution is comes first. Those who get
that wrong are quite unlikely to get much else right.’).

42 Berman and Toh (n 27) 551.
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like Stephen Sachs, persuasively argue that most of the disputes over inter-
pretation are, in fact, about the sources and the content of American con-
stitutional law.*3

To summarize: the issue of what judges should do in the course of
resolving constitutional disputes (theory of constitutional adjudication) is
distinct from the issue of what the ultimate determinants of legal content
consist of (theory of the law), and also from the epistemological question
of how to determine the content of the respective constitutional law (theo-
ry of interpretation/legal reasoning).**

III. Jurisprudential Reflections: Originalism is Not and Cannot be a
Combination of Legal Posttivism and Formalism

As mentioned above, originalism is frequently categorized by non-original-
ists as an amalgam of legal positivism and formalism. I disagree with this
categorization on jurisprudential grounds. In what follows, I will sketch
out the central features of legal positivism (1.) and formalism (2.), before
analysing their relationship (3.). I will argue against a common misconcep-
tion according to which formalism and legal positivism are necessarily
linked. The classic objection to this claim alleges that both theories are
discrete and completely unrelated: “Whereas positivism is a theory of law,
formalism is a theory of adjudication’.* However, I will go one step
further and defend the proposition that legal positivism and formalism
are, in fact, incompatible with each other.

1. Legal positivism

Legal positivism is a theory of law, ie, a theory about the nature of law.
Such a theory aims to explain certain familiar features of societies in which
law exists, and proposes to do so by analysing the ‘concept’ of law.*¢ As
there are numerous variants of legal positivism, we need to identify their

43 See Stephen E Sachs, ‘Originalism as a Theory of Legal Change’ (2015) 38 Harv |
L & Pub Pol’y 817, 829; see also William Baude, ‘Is Originalism Our Law’ (2015)
115 Colum L Rev 2349, 2353-2354 (footnote 13).

44 See Berman and Toh (n 32) 1745.

45 See Brian Leiter, ‘Positivism, Formalism, Realism’ (1999) 99 Colum L Rev 1138,
1145.

46 ibid 1141.
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common features to proceed with our analysis. The following three theses
constitute the core of the concept of legal positivism:#”

The most important common feature, the so-called ‘Social (Facts) The-
sis” holds that what counts as law in any particular society is fundamentally
a matter of social fact, not value. By focusing upon social facts, legal posi-
tivism purports to account for law entirely on human terms, by human
institutions and actions; notions of natural law are dispensed with.*

The second claim of legal positivism, the so-called ‘Separability Thesis’,
states that what the law is and what the law ought to be are separate
questions. Legal positivists argue that we cannot assume in advance that
law will have any particular content or that its content will have any partic-
ular moral quality.* Thus, law’ and ‘morals’ are regarded as distinct and
should be separated for purposes of legal analysis.’® In this regard, legal
positivism is opposed to the natural law tradition, which is committed to
some sort of proposition like Lex iniusta non est lex (‘an unjust “law” ...
is no law’).>! The positivist response is summed up in John Austin's apho-
rism, ‘[t]he existence of law is one thing; its merit or demerit is another’,>?
and in Hart's insistence that ‘it is in no sense a necessary truth that laws
reproduce or satisfy certain demands of morality, though, in fact, they
have often done so.”3

47 These principles are the ones that most ‘legal positivists’ commonly advance.
HLA Hart notes that the term ‘positivism’ is used ‘to designate one or more’ of
five propositions and that major figures in the history of legal positivism — Jeremy
Bentham, John Austin, and Hans Kelsen — neither held all five nor held the ones
they shared in exactly the same form. See Hart (n 20) 302; see also Brian Leiter,
‘Realism, Hard Positivism, and Conceptual Analysis® (1998) 4 Legal Theory 533,
534-535 (omitting the ‘Sources Thesis’).

48 See Jules L Coleman, The Practice of Principle: In Defence of a Pragmatist Approach to
Legal Theory (Clarendon Law Lectures, Oxford University Press 2001) 152; see also
LeDuc (n §) 626.

49 See Richard Stacey, ‘Democratic Jurisprudence and Judicial Review: Waldron’s
Contribution to Political Positivism’ (2010) 30 Oxf J Leg Stud 749, 755.

50 See Edward A Purcell Jr, ‘Democracy, the Constitution, and Legal Positivism in
America: Lessons from a Winding and Troubled History’ (2015) 66 Fla L Rev
1457, 1461.

51 Augustine and Robert P Russel (tr), The Free Choice of The Will (The Catholic
University of America Press 1968) 426.

52 John Austin and Wilfrid E Rumble (ed), The Province of Jurisprudence Determined
(Cambridge University Press 1995) 157.

53 Hart (n 20) 185-186; see also Jeremy Waldron, ‘Can There Be a Democratic
Jurisprudence’ (2009) 58 Emory L] 675, 697.
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The so-called ‘Sources Thesis’ holds that law is necessarily based on an
identifiable and authoritative source. That source is — according to Austin
— the ‘command’ of a ‘sovereign’ or, — according to Hart’* — the decision of
an official who follows procedures and applies rules ‘recognized’ as author-
itative. Furthermore, in order to be valid, any particular rule or decision
must be traceable to such an authoritative legal source, independent of its
substantive content. As Jeremy Waldron writes: ‘the fundamental insight
remains: a norm is law, not by virtue of its content, but by virtue of its
source.”

Although leading legal positivists said rather little about legal interpre-
tation or adjudication’®, one finds the frequent claim in legal scholarship
that legal positivism is committed to a jurisprudential conception often
called ‘legal formalism™’. Legal positivism is supposed to be committed
to formalism because of the positivist thesis that the existence of the law
never depends on moral facts. It is said that legal positivism treats legal
reasoning as an amoral activity, and prohibits judges — just as formalism
— to take into account considerations like fairness, justice, efficiency, and
institutional design when deciding cases.’® Before I can evaluate this claim
in more detail, we need to have an idea of what formalism entails. Thus, in
the next section, I will outline the central features of legal formalism.

54 See Leiter (n 45) 1144-114S5.

55 Jeremy Waldron, Law and Disagreement (Clarendon Press 1999) 33.

56 Hans Kelsen serves as an example, as he was rather uninterested in legal adjudica-
tion. Insofar as he tackled questions of legal adjudication, his approach was closer
to legal realism than to formalism. See Horst Dreier, Rechislebre, Staatssoziologie
und Demokratie (fundamenta juridica, Nomos 1990) 145 f.

57 Classic authors arguing in favour of a connection between formalism and pos-
itivism are eg Roscoe Pound, Law and Morals (University of North Carolina
Press 1924) 46-50; Morris R Cohen, ‘Positivism and the Limits of Idealism in
the Law’ (1927) 27 Colum L Rev 237, 238; Felix Cohen, ‘The Ethical Basis of
Legal Criticism’ (1931) 41 Yale L J 201, 215; Wolfgang Friedmann, Legal Theory
(5th edn Stevens 1967) 289; Julius Stone, The Province and Function of Law: Law
as Logic, Justice and Social Control: A Study in Jurisprudence (2nd edn William S
Hein & Co 1973) 138-140. See eg Anthony ] Sebok, Legal Positivism in American
Jurisprudence (Cambridge Studies in Philosophy and Law, Cambridge University
Press 1998) 108, for a more recent statement in favour of a connection between
formalism and positivism (‘Formalism [rightly understood] [...] was a form of
positivism.”).

58 Shapiro further points out that this argument is supposed to attack positivism,
as formalism is regarded - at least in the American legal academy — as an ‘embar-
rassing and pernicious theory’. Shapiro himself opposes formalism. See Shapiro
(n 33) 239-240 & 245.
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2. Legal formalism

Legal formalism is understood as being primarily a theory of adjudication.
Yet, there are widely divergent uses of the term. In the following, I cannot
present an accurate account of all the varieties of modern-day formalism.>
Rather, I will only set out the basic features of the theory.

a. The core of the theory: decision-making (only) according to rules

Following Frederick Schauer’s insights,®® the concept of decision-making
according to rules lies at the heart of the theory of ‘formalism’. Schauer
explains that formalism is the way in which rules achieve their ‘ruleness’
precisely by doing what is supposed to be the failing of formalism, namely:

screening off from a decisionmaker factors that a sensitive decisionmaker
would otherwise take into account. Moreover, it appears that this screen-
ing off takes place largely through the force of the language in which rules
are written. Thus, the tasks performed by rules are tasks for which the
primary tool is the specific linguistic formulation of a rule. As a result,
insofar as formalism is frequently condemned as excessive reliance on the
language of a rule, it is the very idea of decisionmaking by rule[s] that is
being condemned (...) as a prescription for how decisionmaking should
take place.®!

What makes formalism formal is the fact that taking rules seriously in-
volves taking their mandates as reasons for decision independently of the
reasons for decision lying behind the rule. Rules, therefore, supply reasons
for decision qua rules. When the reason supplied by a rule tracks the rea-
sons behind the rule, then the rule is in a way superfluous in the particular
case. Rules become interesting when they point toward a different result
than do the reasons behind the rules. The refusal to abstract the rule from
its reasons is not to have rules.®?

59 Formality was also the heart of Christopher Columbus Langdell’s classic theory.
The aspiration of Langdell’s ‘classical orthodoxy’ was that the legal system be
made complete through universal formality, and universally formal through con-
ceptual order. See Thomas C Grey, ‘Langdell’s Orthodoxy’ (1983) 45 U Pitt L Rev
1, 11.

60 See also Duncan Kennedy, ‘Legal Formality’ (1973) 2 J Legal Stud 351, 358-359
(offering another influential, and similar, conception of legal formality).

61 Schauer (n 16) 510.

62 See ibid 537.
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Formalism so understood is the rival theory to legal functionalism.
Functionalism focuses on outcomes, and especially on the outcomes which
the particular legal decision-makers deem optimal. Rules get in the way of
this process. Thus, functionalism can be perceived as a theory of legal deci-
sion-making that seeks to minimize the space between what a particular
decision-maker concludes, all things considered, should be done, and what
some rule says should be done.®?

Formalism, therefore, impedes optimally sensitive decision-making and
is in no way inherently ‘just’.®* Rather, it is inherently stabilizing and,
therefore, conservative, in the nonpolitical sense of the word. By limiting
the ability of decision-makers to consider every factor relevant to an event,
rules make it more difficult to adapt to a changing future. A rule-bound
decision-maker is precluded from taking into account certain features of
the present case and can, therefore, never reach a more appropriate deci-
sion than a decision-maker seeking the optimal result for a case through a
rule-free decision.®

On a closer look, however, formalism is only superficially about rigidi-
ty. More fundamentally, it is about the allocation of power.%® Formalism
disables decision-makers from considering factors that may appear impor-
tant to them and allocates power to some decision-makers and away from
others. Formalism, therefore, achieves its value when it is thought desir-
able to narrow the decisional opportunities and the decisional range of a
certain class of decision-makers.” Thus, Schauer’s formalism is a way of
judicial decision-making that is completely amoral. Legal decision-makers,
according to formalism, can only refer to rules, but not to moral consider-
ations like fairness, justice, efficiency, etc. As Scott Shapiro sums up this
theoretical framework: ‘Economics and justice are for the legislature; logic
and legal materials are for the courts.”s

b. The three key claims of formalism

When we go one more step to provide a slightly thicker account of for-
malism, the one most critics of originalism have in mind, we discover

63 See Schauer (n 16) 537.
64 Schauer (n 16) 539.

65 See ibid 542.

66 See ibid 543.

67 ibid 544.

68 Shapiro (n 33) 243.
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that formalism is not only a theory of adjudication but also and maybe
even predominantly a descriptive theory about the content of the law.®
According to legal formalism, legal systems are consistent and complete
normative systems. Thus, every legal question is supposed to have exact-
ly one correct answer. Against this background, formalism’s adjudicative
theory states that the role of the judge is to find and apply this single
right answer without resorting to moral considerations of any sort. Judges
discover the law by locating a set of principles within the available legal
materials and then, by using these norms, derive specific answers to legal
questions. According to this concept, legal reasoning is solely an exercise
in linguistic competence, conceptual analysis, and logical calculation.”®

The previous paragraph can be fleshed out in the following three theses,
which are broad enough to allow for competing interpretations of the
central claims of formalism: first, judges are always under a duty to apply
existing law. They are not allowed to disregard or modify the rules. Thus,
judges must decide cases without resorting to moral reasoning, as they are
supposed to use only ‘logic’, where logic is broadly construed to include
the operations of deduction, induction, and conceptual analysis. One can
call this feature of formalism the ‘Mechanical Judging Thesis’,”! as judges
are supposed to act like legal machines without any discretion.”?

Second, law is entirely determinate: for every legal question, there is
one, and only one, correct answer (‘Determinacy Thesis’). Formalists thus
deny that there are factual situations ungoverned by law, or ‘gaps’ in the
law. Nor do they accept the possibility of legal inconsistencies, ie, factual
situations governed by two or more mutually unsatisfiable rules.

For particular rules to cover all possible cases and therefore all factual
situations, they would have to be infinite and in consequence not know-
able for judges. Hence, formalism is — thirdly — committed to what Scott
Shapiro calls ‘Conceptualism’. Conceptualism claims that the mass of low-
er-level legal rules can be derived from a limited number of higher-order
general principles containing abstract concepts. By knowing a limited
number of top-level principles, a judge can derive the lower-level rules
that enable him to correctly answer all legal questions and resolve all legal

69 The following discussion draws heavily on Grey (n 59) 6-11; Antonin Scalia, ‘The
Rule of Law as a Law of Rules’ (1989) 56 U Chi L Rev 1175; Schauer (n 16); Leiter
(n 45) 1146-1147 and especially Shapiro (n 33) 239-242.

70 See Shapiro (n 33) 239-240.

71 But see Roscoe Pound, ‘Mechanical Jurisprudence’ (1908) 8 Colum L Rev 605
(offering a classic critique of this thesis).

72 See Shapiro (n 33) 242.
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disputes.”? Conceptualism carries with it a commitment to the notion of
coherence of the law as an implicit organizational principle,”* which itself
implies the integration of single rules ‘within a unified structure’ in which
‘the whole is greater than the sum of its parts, and the parts are intelligible
through their mutual interconnectedness in the whole that they together
constitute.””>

3. The case against the compatibility of legal positivism with formalism

Having outlined the central features of legal positivism and formalism,
it becomes understandable why legal positivism is often associated with
formalism. The argument goes that as legal positivism is committed to the
idea that law is a matter of social fact alone and never of moral fact, inter-
preters of such social facts must not rely on moral facts. Only social facts
are relevant, for only they determine legal content. Like formalism, then,
legal positivism demands that legal interpretation be completely amoral.
It is confined to the amoral operations of linguistic comprehension, induc-
tion, analysis, and deduction.”¢

All of this is true. Yet, the problem of this argument is that formalism
is not a theory of legal reasoning, of discovering the law, but a theory
of adjudication, ie, of judicial decision-making. Thus, formalism is not
only concerned with pure legal epistemology, which — as based on legal
positivism and, therefore, on the privileging of social facts — does in fact
indicate that legal reasoning is amoral. Rather, formalism’s claim is that
judges must not rely on moral considerations to decide legal disputes and
do not need to do that, because the law never runs out.

In what follows, I will show that formalism is unworkable and incom-
patible with legal positivism, as far as formalism is committed to the
amorality of adjudication. (b.).”” To begin with, I will try to rebut a differ-
ent claim, made by Brian Leiter and others, that ‘positivism, as a theory of
law, has no conceptual connection with formalism’ (a.).”8

73 See Shapiro (n 33) 241-242.

74 See Ernest | Weinrib, The Idea of Private Law (Harvard University Press 2012) 42.
75 ibid 13.

76 See Shapiro (n 33) 245.

77 cfibid 248.

78 Leiter (n 45) 1140.
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a. Leiter argues that ‘[i]f positivism is one’s theory of law, nothing
substantial follows about one’s theory of adjudication.” For him legal posi-
tivism entails

no theoretically substantial claims about the nature of adjudication. A
formalist about adjudication might be a positivist, but he could just as
well be a natural lawyer. A positivist about the nature of law might
think Realism gives the correct description of appellate adjudication. The
two doctrines — positivism and formalism — exist in separate conceptual
universes.”’

I do not agree. Although Leiter and others®® are certainly right that legal
positivism is not committed to a distinctive theory of adjudication, adjudi-
cation must always be concerned (at least among other things) with the
law, as long as adjudication is defined as ‘legal’ decision-making. Thus, a
theory of law has always at least some implications for adjudication. As
courts are forums created to resolve controversies on the basis of and to
enforce the law, we are having a hard time to comprehend a court whose
decision-making is entirely independent of the law.8! Therefore, theories
of adjudication and theories of law are, contrary to Leiter’s claim, not
fully independent of each other. Accordingly, I also disagree with Gary
Lawson’s claim that the ‘relationship between interpretation and adjudica-
tion, even as an ideal matter, is decidedly contingent.’®? Rather, theories
of law and theories of legal interpretation on the one side, and theories
of adjudication on the other side, can either be necessarily connected to,
compatible with, or incompatible with each other.

b. My argument against formalism’s compatibility with legal positivism
is based on two considerations, the first of which was already articulated
by HLA Hart, Hans Kelsen and Scott Shapiro. Especially HLA Hart insist-
ed that positivism is a form of anti-formalism. He focused his critique on
formalism’s ‘Determinacy Thesis’ and argued that no legal system could
be completely determinate, because complete guidance of conduct is im-
possible. As social facts cannot pick out norms that settle every possible
question, the law will necessarily be moderately indeterminate. Against

79 Leiter (n 45) 1151.

80 See, eg, John Gardner, ‘Legal Positivism: 51/2 Myths’ (2001) 46 Am ] Juris 199,
211-214.

81 It is important to note that positivism does not entail a full fletched theory of
the institutional function of courts. Rather, positivism regards the institutional
function of a judge as a contingent legal position ultimately determined by social
practice. See also Shapiro (n 33) 255.

82 Lawson (n 35) 2158.
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this background, judges have to rely on moral consideration in at least
some cases.®? In the following, I will flesh out this argument in some more
detail and try to demonstrate that positivism is also incompatible with
formalism’s commitment to conceptualism.

The starting point of the argument against the compatibility of formal-
ism with legal positivism is formalism’s claim that judicial decision-mak-
ing is devoid of moral reasoning because social facts determine the content
of the law. This thesis would only be correct if the law were in fact com-
pletely determinate. For only if every case is resolvable according to law,
and the law is determined by social facts alone, every case is resolvable by
social facts alone. Thus, only when the law resolves every issue will judicial
decision-making (adjudication) be entirely taken up by legal reasoning.

Yet, the assumption that there is a legal rule for every case is simply in-
defensible.?* Because the law has gaps and inconsistencies and is therefore
at least in some cases indeterminate, a judge who is obligated to decide
the case cannot successfully employ legal reasoning, and therefore has no
choice but to rely on policy arguments in order to discharge his or her
duty and resolve the respective legally unregulated dispute.’

The second argumentative step is to point out that legal positivism is
not committed to the complete determinacy of the law. On the contrary,
legal positivism is in fact committed to partial indeterminacy because
transmitting standards of conduct to others to settle every contingency in
advance is simply impossible.®¢ Thus, the fact that language is partially
indeterminate — for the abstract concepts of the law have an ‘open texture’
— entails that the law will be partially indeterminate. Hart himself distin-
guished between a ‘core’ of determinacy of legal texts, surrounded by a
penumbra of indeterminacy.?” Consequently, judges must look beyond the
law and rely on other considerations to decide cases unregulated by law.%8

As Scott Shapiro explains, by acknowledging the relative indeterminacy
of the law, Hart was merely following the implications of his own commit-
ment to legal positivism. For legal positivists, the social facts that alone
determine the content of the law are those that concern actions guiding

83 See HLA Hart, ‘Positivism and the Separation of Law and Morals’ (1957) 71 Harv
L Rev. 593, 606-616; see also Shapiro (n 33) 247 & 260, for a lucid summary of
Hart’s position.

84 See Leiter (n 45) 1152; Shapiro (n 33) 247-248.

85 See Shapiro (n 33) 247-248.

86 ibid 248.

87 See Hart (n 20) 12, 123, 134 & 147-154.

88 See Shapiro (n 33) 250.

180

[@) ev-cn ]


https://doi.org/10.5771/9783748927211
https://www.nomos-elibrary.de/agb

The Debate on Interpretive Methodology in Constitutional Law

conduct. In the case of legislation, the guiding action is the selection of
linguistic texts. The ‘open texture’®® of language guarantees that any finite
linguistic text will be silent on a range of possible issues.”® At some point,
guidance by social facts, and hence the law, must run out, leaving judges
without law to rely on to resolve disputes.”! Accordingly, it follows from
a positivist conception of the law that judicial discretion and, therefore,
moral adjudication is inevitable in cases where there is no law to apply.”?
This so-called ‘Discretion Thesis’ is regarded by most positivists” (and
non-positivists’*) as yet another necessary feature of legal positivist theo-
ry.9s

The second argument against formalism’s compatibility with legal posi-
tivism focuses on formalism’s commitment to conceptualism. Conceptual-
ism insists on coherence as an organizational principle and this principle
presupposes to a certain extent a natural law theory of law. Thus, formal-
ism is not only a theory of adjudication but also implies a fragmentary
theory of law. From the perspective of formalism, law (and not just adjudi-
cation) is partially autonomous and only intelligible as an internally coher-
ent phenomenon. Against this backdrop, formalism - as an emphatically
universal theory — is necessarily conjoined with natural law theory. Ernest
J Weinrib, probably the most important modern-day theorist of formalism
in North America, admits this. For him, formalism ‘is not positivist’, as it
offers ‘a conception of juridical relations that is prior to positive law’, and

89 See Hart (n 20) 124-135.

90 See also Shapiro (n 33) 251 (pointing to Hart’s claim that there are right answers
to many legal questions, because general terms have core instances).

91 cf Hans Kelsen, Pure Theory of Law (University of California Press 1967) 351-352
(‘If “interpretation” is understood as cognitive ascertainment of the meaning of
the object that is to be interpreted, then the result of a legal interpretation can
only be the ascertainment of the frame which the law that is to be interpreted
represents, and thereby the cognition of several possibilities within the frame. The
interpretation of a statute, therefore, need not necessarily lead to a single decision
as the only correct one, but possibly to several, which are all of equal value (...).
From a point of view directed at positive law, there is no criterion by which one
possibility within the frame is preferable to another.’).

92 See Hart (n 20) 172; see also Shapiro (n 33) 250-251, for a summary of this view.

93 See, eg, Joseph Raz, The Authority of Law: Essays on Law and Morality (Clarendon
Press 1979) 182.

94 See, eg, Ronald Dworkin, Taking Rights Seriously (Harvard University Press 1977)
17.

95 But see Kenneth Einar Himma, ‘Judicial Discretion and the Concept of Law’
(1999) 19 Oxf ] Leg Stud 71, 73-82 (arguing against the ‘Discretion Thesis’ being
one of legal positivism’s core theses).
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‘conceptual categories that inform the content of law without themselves
being posited by legal authority.””® He concludes by saying: ‘In compre-
hending the social and historical arrangements established by positive law
as the possible expressions of a coherent order, formalism does not ignore
the history, positivity, and social reality of law. Rather, formalism claims to
be their truth.””

4. Conclusion

In this section, I tried to demonstrate why originalism cannot be — as
is often argued — an amalgam of legal positivism and legal formalism: be-
cause the two theories are incompatible with each other. Under a positivist
legal theory, law is determined by social facts alone and legal reasoning
is necessarily amoral, but legal adjudication cannot be completely amoral,
because the law runs out in some, typically hard cases, so that there will
be no right answer, and judges will enjoy unregulated discretion to decide
the respective case. Thus, the law is moderately indeterminate according
to legal positivism and positivism, therefore, moderately anti-formalist.”®
Furthermore, formalism’s commitment to conceptualism presupposes to a
certain extent a natural law theory of the law.

After we have figured out what originalism is not in jurisprudential
terms, it is time to unveil the actual jurisprudential foundations of origi-
nalism and its opponent, living constitutionalism. This is what I plan to do
in the last part of the paper.

IV. Reconstructing the Great Methodological Debate with the Help of the
Conceptual Distinctions and Jurisprudential Insights ldentified

In the methodological debates between contemporary originalists and liv-
ing constitutionalists, one gets the impression of radically divergent and
conflicting positions. Whereas originalists argue that they give priority
to the meaning of the Constitution’s text, (pluralistic) living constitution-
alists claim that legal decision-makers should not only interpret the writ-

96 Weinrib (n 74) 81.

97 Ernest ] Weinrib, ‘Legal Formalism: On the Immanent Rationality of Law’ (1988)
97 Yale L] 949, 1112.

98 cf Shapiro (n 33) 266-267.
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ten words of the US Constitution but also use other legal tools, such
as tradition, prudence, precedent, purposes, and related consequences, to
find legal answers.”” On a closer look, however, originalists and living
constitutionalists offer answers to different questions. The originalist claim
articulates a position about what constitutional law consists of, namely
the meanings (the ‘semantic facts’) of the inscriptions in the text that is
called the “United States Constitution’.!'® The position of living constitu-
tionalists, in contrast, claims to have an answer to the question of how
judges should decide constitutional disputes and is, therefore, arguing
primarily for a theory of adjudication. As a view on what constitutional
law is or what it consists of does not by itself entail or presuppose a fully
developed theory of how judges have to adjudicate constitutional disputes
and vice versa, originalist and non-originalist positions can theoretically
be compatible with each other. Notwithstanding, the actual proponents of
these views are very likely to reject the other view. Originalists maintain
that judges must enforce the written Constitution and most non-original-
ists reject the idea that constitutional law consists solely of the meanings
of the constitutional text.!°! Thus, originalists and living constitutionalists,
first and foremost, but implicitly, disagree on the content of American
constitutional law.102

In the following, I will provide more details and sketch out the respec-
tive positions by using the three-layered taxonomy from above.!% T will
argue that although originalism may have been motivated by the particular
practice and problems of judicial review,!% especially ‘new’ originalism is

99 cf Berman and Toh (n 32).

100 Although Originalism is sometimes articulated also in a nonpositivist version,
the positivist originalist line of the theory is very dominant today. See LeDuc
(n 5) 615. It was also dominant in the past. See, eg, Henry P Monaghan, ‘Our
Perfect Constitution’ (1981) 56 NYU L Rev 353 (arguing that the Constitution
cannot be made perfect because it must be understood as it was adopted, because
it is positive law); Bork (n 26) 144; Scalia (n 38) 45; Frank H Easterbrook,
‘“Textualism and the Dead Hand’ (1998) 66 Geo Wash L Rev 1119 (arguing that
we must privilege the original understandings of the constitutional text because
they are the law).

101 See Berman and Toh (n 32) 1739-1740.

102 See Sachs (n 43) 821 & 833.

103 Non-originalists, who have frequently challenged the originalist position about
what American constitutional law consists of, have themselves hardly ever speci-
fied their own account of US constitutional law. Furthermore, they have only
rarely been explicit about whether what they are offering is a theory of legal
reasoning or a theory of adjudication. See Berman and Toh (n 32) 1748.

104 See Whittington (n 15) 400.
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neither predominantly a theory of constitutional reasoning nor a theory of
constitutional adjudication. Rather, originalism is foremost a positivist the-
ory of constitutional law.!® This can be demonstrated by pointing to a
representative passage for modern originalist thought in an article co-au-
thored by two leading originalists, namely Steven Calabresi and Saikrishna
Prakash,!%¢ where they argue: ‘Originalists do not give priority to the plain
dictionary meaning of the Constitution’s text because they like grammar
more than history. They give priority to it because they believe that it and
it alone is law.”1%7

1. Theories of constitutional law: what does American constitutional law consist

of?

Originalism’s theory of constitutional law holds that there is an ontolog-
ically independent constitution.!%® It ultimately consists solely of (some
form of) the fixed semantic meanings of the inscriptions in the constitu-
tional text,'”” regardless of an evaluation of its content and, therefore,
independent of its moral value.'’® Thus, originalism evokes basic tenets
of legal positivism: the constitution consists of specific social facts (‘Social
Thesis’), and moral considerations are not sources of constitutional law.!!!
Originalism, so understood, does not rest on a normative or conceptual,
but on a factual claim about the content of the constitutional law of the
United States: the original Constitution was and, including any lawful
changes pursuant to it, is still America’s constitutional law.!'? Originalists
argue it is a distinctive feature of the American legal system that it fixes a
particular starting date — the Founding, ie, the ratification of the original

105 See André LeDuc, ‘Competing Accounts of Interpretation and Practical Reason-
ing in the Debate over Originalism’ (2017) 16 UNH L Rev 51, 52-53; see also
Berman and Toh (n 27) 546 (‘In a nutshell, old originalism was (chiefly) a
theory of adjudication, whereas new originalism is (chiefly) a theory of law’);
see Purcell (n 50) 1487-1490, for a historical account of legal positivism in the
jurisprudence of the US Supreme Court.

106 See Berman and Toh (n 32) 558-559.

107 Steven G Calabresi and Saikrishna B Prakash, ‘The President’s Power to Execute
the Laws’ (1994) 104 Yale L] 541, 552.

108 See LeDuc (n 6) 269.

109 See Berman and Toh (n 27) 561.

110 See Adler (n2) 1127-1128.

111 See LeDuc (n §) 631.

112 See Sachs (n 43) 819 & 839.
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Constitution — that separates the changes that do not need legal authoriza-
tion from those that do.!'® In the American legal system, the original
Constitution is taken as having a certain sort of prima facie validity, ie, it
is regarded to be irrelevant for the validity of the original Constitution,
whether it was lawfully created under the standards of some earlier time.
Insofar, the ratification of the US Constitution represents a boundary
in time, separating the present legal system from older systems.''# Conse-
quently, each change in American constitutional law since the Founding
needs a justification framed in legal, and not just in social or political
terms.!’> A change is legal when it complies with the ‘rules of change’ laid
out at the Founding in Article V. The claim is that only such law that is
rooted in the Founder’s law is part of the American legal system.!1¢

Overall, originalism’s account of American constitutional law can be
roughly summarized in three claims: first, all rules that were valid as of
the Founding, except as lawfully changed, remain valid over time; second,
a change was lawful if and only if it was made under Article V; third, no
rules are valid except by operation of the first and the second claim.!”

The commitment to this conception of American constitutional law is
mirrored in many aspects of the American legal practice. For example, the
Constitution is treated by legal actors as a binding legal text, originally en-
acted in the late eighteenth century. The ratification of the Constitution is
regarded as the crucial historical event which established the ultimate cri-
terion of legal validity.!!® Furthermore, legal actors reject any official legal
breaks or discontinuities from the Founding.!’ Against this background
and instead of showing that originalism is the normatively most appealing
theory, many ‘new’ originalists argue that they are originalists because they
are legal positivists, as positivism points towards originalism, at least in the
American legal system.!20

The originalist claim that American constitutional law consists (only)
of the written Constitution, including its formal amendments, may appear

113 See ibid 820.

114 See ibid 845 & 849.

115 See ibid 821.

116 ibid 839-840 & 864.

117 1ibid 84S.

118 See Adler (n2) 1129.

119 See William Baude & Stephen E Sachs, ‘Grounding Originalism’ (2019) 113 Nw
U L Rev 1455, 1477-1478; Charles L Barzun, ‘The Positive U-Turn’ (2017) 69
Stan L Rev 1323, 1381.

120 See Baude (n 43) 2352.
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obvious.?! Yet, it is at least conceivable that the meaning of the constitu-
tional text and the content of the rules of constitutional law are not identi-
cal. In other words, to equate the two is to take a substantive position.!?2
Consequently, there is a broad range of hypothetical non-originalist alter-
natives, and many of them are, in fact, put forward in the debate.

The first alternative to the originalist account is a position of constitu-
tional nihilism, according to which there is no such thing as an objective,
independent constitution. Constitutional pragmatists like Richard Posner
arguably hold such a view, as they focus on the merits of the outcome of
constitutional decision-making.'?3

Besides this ‘lawlessness alternative’, but still opposed to an indepen-
dent constitution is the claim that the constitutional law of the United
States of America consists simply in the practices of the American legal
system. Under such a theory, the most decisive practitioners are courts
and administrative agencies, and the ultimately relevant practices the opin-
ions of Supreme Court Justices in constitutional cases.'?* David Strauss’s
‘Common Law Constitutionalism’ represents such an account of American
constitutional law.!25

The third alternative worth mentioning is a natural law account of
constitutional law. According to modern natural law theory, moral facts
are essential ingredients in determining legal content and must always
supplement social facts, such as the provenance of an authoritative text or
linguistic conventions that determine the text’s plain meaning.'?¢ Among
others, the two important proponents of non-positivist, natural law origi-
nalism, Justice Clarence Thomas and Randy Barnett have such an under-
standing of American constitutional law.!?” Whereas Thomas advocates for
an interpretive natural law originalism that takes into account the natural

121 See LeDuc (n 6) 269.

122 See Solum (n 23) 953; see also Berman and Toh (n 27) 547.

123 See Richard A Posner, ‘Bork and Beethoven’ (1990) 42 Stan L Rev 1365, 1369;
Richard A Posner, Law, Pragmatism, and Democracy (Harvard University Press
2003); for a similar assessment of Posner’s position see LeDuc, (n 6) 331.

124 See LeDuc (n 6) 333.

125 David A Strauss, The Living Constitution (Inalienable Rights Series, Oxford Uni-
versity Press 2010).

126 See Shapiro (n 33) 238.

127 See for an account of the shortcomings of natural law originalism Mikolaj
Barczentewicz, “The Limits of Natural Law Originalism' (2017) 93 Notre Dame
L Rev Online 115.
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law principles enshrined in the Declaration of Independence,'?® Barnett
pleads for a stronger form of natural law originalism, as he believes that
the source of the rights protected by the Constitution is natural law, not
positive law.12?

A fourth alternative is a different positivist position that argues for the
addition of other constitutional sources.!*® One might imagine a theory
that regards the Declaration of Independence, the Federalist Papers and
Abraham Lincoln’s Gettysburg Address just as important constitutional
facts, as the inscriptions of the US Constitution.’3! Similarly, a pluralist
non-originalist (and not exclusively) positivist theory of decision-making,
like the one Philip Bobbitt has influentially put forward,!3? implies that
the Constitution’s text is not the exclusive source of American constitu-
tional law. Thus, pluralists implicitly claim that American constitutional
law consists of multiple facts and considerations, namely of the meanings
of the inscriptions in the constitutional text, the Framers’ and ratifiers’
intentions, judicial precedents, extrajudicial societal practices, moral values
and norms of the American people and standards of prudence.!33

The ontological pluralism of scholars like Bobbitt and Stephen Griffin
(‘the sources of American law are plural’)!3* have to be distinguished from
pluralistic conceptions of constitutional evidence (epistemic pluralism).
Richard Fallon’s 1987 Harvard Law Review article!3’ offered such an epis-
temic pluralism. Similar to Bobbitt’s account, Fallon sketched out five
modes of constitutional argument, but unlike Bobbitt, who insists on
the incommensurability of the different constitutional arguments (‘modal-

128 See Clarence I Thomas, ‘Toward a “Plain Reading” of the Constitution: The
Declaration of Independence in Constitutional Interpretation’ (1987) 30 How L]
983, 985-986, 989.

129 See Randy E Barnett, Restoring the Lost Constitution: The Presumption of Liberty
(Princeton University Press 2004) 53-54; see for more details LeDuc (n 5) 645—
648.

130 cfLeDuc (n §) 667.

131 See for a step in this direction Akhil Reed Amar, America’s Unwritten Constitu-
tion: The Precedents and Principles We Live By (Basic Books 2012) 245-275; see
also Philip Bobbitt, “The Constitutional Canon’ in Jack Balkin and Sanford V
Levinson (eds), Legal Canons (New York University Press 2000) 331.

132 See Philip Bobbitt, Constitutional Fate: Theory of the Constitution (Oxford Univer-
sity Press 1982); Bobbitt (n 39).

133 See Berman and Toh (n 32) 1751; Sachs (n 43) 830.

134 Stephen Griffin, ‘Pluralism in Constitutional Interpretation’ (1994) 72 Tex L
Rev 1753, 1761.

135 Richard H Fallon Jr, ‘A Constructivist Coherence Theory of Constitutional
Interpretation’ (1987) 100 Harv L Rev 1189, 1190.
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ities’), Fallon proposed an algorithm to resolve intermodal conflicts. For
him, the different constitutional arguments are simply different evidences.
Thus, he does not argue for a Bobbitt-like ontological pluralism that as-
sumes a pluralism of constitutional sources.!3¢

2. Theories of legal interpretation: how to determine the content of American
constitutional law?

From the common originalist position that American constitutional law
consists solely of the semantic contents of the inscriptions in the constitu-
tional text follows a certain epistemological position: in order to discover
the relevant constitutional law, ie, to figure out what the constitutional
law calls for, the semantic meanings of the inscriptions in the constitu-
tional text (in their syntactical context) must be revealed, and by way of
discovering the semantic meaning one also discovers its legal meaning, as
the semantic meaning constitutes the law.!3” Any facts that bear on what
the inscriptions mean are good evidence for beliefs about what the Con-
stitution calls for.!3® Against this backdrop, constitutional disagreement
must be understood as disagreement about the meaning of constitutional
provisions.!3’

As originalists assume that words have an objective social meaning and
that this meaning can typically be discovered by empirical investigation,
the originalist epistemological position calls for strictly non-normative,
empirical reasoning.'* Consequently, constitutional reasoning, according
to positivistic originalists, is a formalistic process.!*! Originalists do not
evaluate whether the meanings of the respective constitutional provisions
are prudent, sensible, or moral,'#? since moral considerations do not play a
role in making legal statements true or false.!#?

136 See Green (n 4) 514-516.

137 See Berman and Toh (n 27) 547-48.

138 Berman and Toh (n 32) 1744.

139 See LeDuc (n 6) 268.

140 See Berman and Toh (n 32) 1744.

141 LeDuc (n 105) 93.

142 See LeDuc (n 6) 286.

143 See Baude (n 43) 2351; see also Berman (n 21) 22 (pointing out that original-
ism’s notions of constitutional law and legal decision-making are well captured
in Chief Justice Taney’s notorious opinion in Dred Scott).
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The epistemological position of (ontological) non-originalist pluralists
is something like the following: in order to figure out what the constitu-
tional law calls for, one should find out multiple kinds of facts or consider-
ations, namely the ones that constitute American constitutional law (see
above).144

For pragmatists like Richard Posner, who hold the view that an ontolog-
ically independent constitution does not exist, there is no such thing as
a theory of interpretation or of legal reasoning. Consequently, they deny
the existence of any ‘truthmaker’ external to the practice of judging, ie
for them there is nothing that makes claims about ‘the Constitution’ true.
Against this background, pragmatists reject expressions like ‘correctly’ or
‘incorrectly decided cases’, because from their point of view there exists
no metric common to all people to decide which solution of a difficult
constitutional case is right or wrong.!4

3. Theories of adjudication: how must courts resolve constitutional disputes?

Originalists claim that the first and central task of constitutional decision-
making is to interpret the Constitution.'¥ When the meanings of the
relevant inscriptions of the constitutional text are clear, judges must decide
the cases before them according to the meanings of those inscriptions.!4”
Thus, originalists are committed to the ‘priority of interpretation’, ie, the
claim that constitutional adjudication must begin with the interpretation
of the meaning of the constitutional text, as well as to the ‘primacy of in-
terpretation’, namely the proposition that the reading of the constitutional
text by means of interpretation provides a privileged ground on which
to decide the case at hand.!*® Consequently, originalists, in contrast to
non-originalists, do not accept doctrines that conflict with the meaning of
the respective constitutional text. This ‘dogma’ is probably the most crucial
point of disagreement between originalists and non-originalists.!#
However, as we have seen above, the constitutional law is indeterminate
in some cases, which is why formalism is indefensible and furthermore in-

144 See Berman and Toh (n 32) 1751-1752.

145 See Richard A Posner, ‘A Political Court’ (2005) 119 Harv L Rev 31, 41; see also
Green (n 4) 513-514 (analysing ‘truthmakerless constitutional theories’).

146 See LeDuc (n 105) 6S.

147 See Berman and Toh (n 32) 1746.

148 LeDuc (n 105) 61.

149 See Whittington (n 15) 408.
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compatible with legal positivism. Nearly all of today’s originalists acknowl-

edge this:
Uncertainty and indeterminacy are inherent in the originalist approach
to constitutional interpretation. The evidence of the historical meaning of
particular provisions of the constitutional text may often be inadequate
to guide the modern interpreter. Constitutional provisions may have been
vague in their original usage, leaving uncertainty about how they should
be clarified or elaborated. The law may have gaps that do not adequately
guide political actors, even when action is necessary. Such considerations
suggest that there are limits to what constitutional interpretation can
accomplish.!3?

It is precisely at this point that originalists differ among themselves on
how best to respond to this uncertainty. Their positivist grounding does
not give them any guidance on this issue, as legal positivism as a theory
about the nature of law has nothing to say about legally unregulated cases.
Thus, originalist’s theories of legal reasoning and legal adjudication are not
congruent concerning situations of legal indeterminacy, ie, although all
coherent originalists agree on their theory of the law and their theory of le-
gal reasoning, there is no such agreement on the issue of legal adjudication
in legally indeterminate cases.

There are, in essence, two possibilities for originalists to supplement
their theory of adjudication, as Keith Whittington has pointed out. First,
they can supplement originalist constitutional interpretation with non-
originalist constitutional construction. Constitutional construction charac-
terizes the constitutional elaboration within the interstices of the discover-
able meaning of the constitutional text, to permit constitutional decision-
making.’3! In fact, most modern originalists believe that constitutional
adjudication includes not only interpretation but also constitutional con-
struction.'3? Notwithstanding, originalists stay committed to the priority
of interpretation.

The second possible response to the indeterminacy problem is the usage
of default rules. A particularly prominent default rule would be a rule
that judges should defer to legislators on disputed constitutional questions

150 See Whittington (n 15) 403; see also Lee J Strang, ‘Originalism’s Promise, and Its
Limits’ (2014) 63 Clev St L Rev 81, 96.

151 See Whittington (n 15) 403; see also Keith E Whittington, Constitutional Con-
struction: Divided Powers and Constitutional Meaning (Harvard University Press
2001) for a comprehensive analysis of this concept; see also Jack Balkin, Living
Originalism (Harvard University Press 2011); Lawrence B Solum, ‘Originalism
and Constitutional Construction’ (2013) 82 Fordham L Rev 453.

152 See Berman and Toh (n 27) 554.
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whenever the constitutional meaning is unclear.!> Following this option,
courts would be limited to legal reasoning.!5*

Apart from the non-interpretive response to the indeterminacy prob-
lem, a theory of adjudication can have several other features, which are
not predetermined by originalism’s commitment to legal positivism, as for
example what standard of certainty judges must reach before determining
to act on their perception of a constitutional violation against the consti-
tutional judgments of other government officials. Consequently, there is
room for disagreement among originalists over how such questions should
be answered, and there is as yet little agreement among originalists over
such questions of constitutional adjudication.!’>

Concerning the theory of adjudication of non-originalists, the main
difference to the respective originalist account is that non-originalists
argue that even when the meanings of the relevant inscriptions of the
constitutional text are clear, judges should decide the cases before them
not merely according to the meanings of those inscriptions, but also in
light of certain nonsemantic, including normative considerations.!

V. Conclusion

By distinguishing theories of law, theories of legal reasoning and theories
of adjudication, I have tried to show — first — that the great debate is,
in fact, not about constitutional interpretation, but about what American
constitutional law consists of. Second, I have argued against the thesis
of many non-originalists that originalism is a combination of a positivist
conception of constitutional law and a formalist theory of adjudication, by
showing that formalism is not only a flawed theory but also incompatible
with positivism. Third, I have demonstrated that originalism is based on
a positivist conception of American constitutional law, from which only
an incomplete theory of adjudication follows, whereas living constitution-
alism is primarily a theory of constitutional adjudication. The different
versions of non-originalist living constitutionalism embrace a broad variety
of different implicit theories of constitutional law that are all in conflict
with the one originalism puts forward.

153 See, eg, Lee ] Strang, ‘The Role of the Common Good in Legal and Constitu-
tional Interpretation’ (2005) 3 U St Thomas L] 48, 70-72.

154 See Whittington (n 15) 404 & 406.

155 See Whittington (n 15) 401.

156 See Berman and Toh (n 32) 1747.
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It is important to note that positivist jurisprudence, by its terms, says
nothing about whether, when, or why one ought to obey positivist law.157
The originalist theory of positive constitutional law, therefore, needs to be
based on a respective justification. To analyse whether a persuasive justifi-
cation is provided by today’s originalists or could at least theoretically be
developed, is, however, a task for another paper.

157 See Jeffrey A Pojanowski and Kevin C Walsh, ‘Enduring Originalism’ (2016) 105
Geo L] 97, 117.
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L. Introduction

Inquiring about objectivity in law necessarily implies to inquire about
subjectivity. One of the most dignified forms of subjectivity is discretion,
a legally sanctioned form of subjectivity.! Discretion, in a broad sense,
is ubiquitous in adjudication. Albeit bound by rules of procedural and

* The author thanks Philip M Bender, Dr Jennifer Trinks and Christian Kolb as well
as the participants of the Young Scholars conference and of the Aktuelle Stunde
at the Max Planck Institute for comparative and international private law for their
invaluable comments and corrections.

1 See, for the distinction of discretion and arbitrariness, HLA Hart, ‘Discretion’
(2013) 127 Harv L Rev 652, 656.
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substantive law, adjudicators enjoy considerable discretion in the conduct
of the proceedings or the interpretation and application of substantive
rules. It is thus not surprising that discretion has been in the focus of legal
theory for quite some time.? This debate, most prominently associated
with the controversy between Hart and Dworkin,® revolves around the
relationship between rules, principles, and judicial discretion in the face
of hard cases and open-textured rules.* The scope of this contribution is
more modest. It is only concerned with one of the most overt forms of
judicial discretion: remedial discretion. Remedial discretion describes the
power of adjudicators to choose and calibrate remedies. While other forms
of judicial discretion with respect to the interpretation of legal texts or
the construction of legal concepts are often hidden behind methodology
or judicial philosophies, remedial discretion can be openly exercised with
little attempt to conceal its discretionary nature. In this context, discretion
is a feature, not a bug. In its most basic form, it comes down to the
question of whether the judge deems the remedy to be appropriate in
the particular case. This over-simplistic description of remedial discretion
serves as a starting point to distinguish remedial discretion from other
forms of discretion in adjudication. These other forms of discretion in-
clude discretion on how to conduct the proceedings, decisions ex aequo et
bono as are recognised in some arbitral laws or rules,’ the construction and
development of legal rules by adjudicators, including discretion in judicial
law-making,® the application and concretisation of open legal terms such
as negligence, good faith and reasonableness” or the judicial control of the
exercise of discretion by administrative entities or third parties. The focus
here is solely on discretion in the choice and calibration of remedies.

2 See eg Ronald Dworkin, ‘Judicial Discretion’ (1963) 60 Journal of Philosophy
624, 638; Barry Hoffmaster, ‘Understanding Judicial Discretion’ (1982) 1 Law
and Philosophy 21, 55; see, monographically on German private law, Barbara Sti-
ckelbrock, Inhalt und Grenzen richterlichen Ermessens im Zivilprozef§ (Otto Schmidt
Verlag 2002).

3 Dworkin (n 2) 624; see on this issue: Kent Greenawalt, ‘Discretion and Judicial De-
cision: The Elusive Quest for the Fetters That Bind Judges’ (1975) 75 Colum L Rev
359; Scott J. Shapiro, “The Hart-Dworkin Debate: A Short Guide for the Perplexed’
in Arthur Ripstein (ed), Ronald Dworkin (Cambridge University Press 2007) 22.

4 Greenawalt (n 3) 363 ff; Shapiro (n 3) 22.

S See, eg, Article 28 (3) of the UNCITRAL Model Law on International Commercial
Arbitration.

6 Dworkin (n 2) 638; Greenawalt (n 3) 363 ff.

7 Francesco Parisi, Liability for Negligence for Judicial Discretion (2nd edn, UC Berke-
ley 1992) 393.
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Discretionary remedies are recognised in English equity, even if histor-
ical interpretations of the role of discretion differ.® Although the discre-
tionary nature of equitable remedies is not controversial as such, recently a
debate has ensued about the role of discretion in the choice of remedies in
different common law jurisdictions.” Proponents of what has been labelled
discretionary remedialism'® defend the judicial discretion in the choice and
calibration of private law remedies.!’ According to this argument, while
the question of liability should be rule-based, the adjudicator should enjoy
discretion in the choice of the order she makes in response to the liabili-
ty.!? The debate has brought some of the obvious, yet sometimes neglected
problems of remedial discretion, such as rule of law concerns or adverse
consequences of indeterminacy, back into the focus of the discussion.!3

In contrast to most common law jurisdictions, at least German private
law does not recognise a general concept similar to remedial discretion.
Rather, relief is granted as a matter of right as a consequence of the estab-
lishment of certain legal requirements.'* Judicial discretion is confined
to and hidden behind the interpretation and application of the legal
requirements without extending to a separate decision on the choice or
calibration of the remedy. Nevertheless, remedial language has crept into
international instruments. For instance, the Convention on Contracts for
the International Sale of Goods (CISG) operates a distinction between
obligations and remedies.'S The international prevalence of the term ‘rem-
edy’ is accompanied by an academic interest in the concept in civil law

8 See, for instance, Peter Birks, ‘Three Kinds of Objection to Discretionary Reme-
dialism” (2000) 29 UW Austl L Rev 1, 9; contra Simon Evans, ‘Defending Discre-
tionary Remedies’ (2001) 23 Sydney L Rev 463.

9 Birks (n 8) 1; Evans (n 8) 463; Paul Finn, ‘Equitable Doctrine and Discretion
in Remedies” in WR Cornish, Richard Nolan, Janet O’Sullivan & Graham Vir-
go, Restitution, Past, Present and Future — Essays in Honour of Gareth Jones
(Hart 1998) 251, 274.

10 See for this term Birks (n 8) 1.

11 Evans (n 8) 463; Finn (n 9) 274.

12 Evans (n 8) 463.

13 Birks (n 8) 15; Matthew Harding, ‘Equity and the rule of law’ (2016) 132 Law
Quarterly Review 278, 289.

14 Franz Hofmann and Franziska Kurz, ‘Introduction to the ‘Law of Remedies’, in
Franz Hofmann & Franziska Kurz (eds), Law of Remedies — a European Perspective
(Intersentia 2019) 9.

15 See, for instance, Articles 45, 61 CISG; see for further examples from EU law and
soft law, Franz Hofmann, Der Unterlassungsanspruch als Rechtsbebelf (MohrSiebeck
2018) 100 ff.
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jurisdictions.'® Despite this newly found interest in remedies, the question
of discretion in remedial decisions has received relatively little comparative
attention.!” It is the purpose of this paper to shed some light on the idea of
discretionary remedies from a comparative perspective. Based on this ana-
lysis, it will discuss whether a greater role for remedial discretion is desir-
able in civil law jurisdictions.

The paper will define remedial discretion for the purposes of this contri-
bution (II.), before it will outline some examples of remedial discretion
in English law and try to identify functional equivalents in German law
(II1.). Based on this comparison, it will add some remarks on the merits of
remedial discretion (IV.).

II. Remedies, Discretion, and System-building: Some Classifications

Unlike the German unitary concept of Anspruch that includes both the
right and the relief sought but excludes matters of procedure and enforce-
ment, common law systems traditionally draw a distinction between right
and remedy.!® The word remedy can be understood in very different
ways.!” In a judicial context, it is commonly understood to describe the
relief a person can seek from a court in reaction to an infringement or
threatened infringement of a right.?° This definition is confined to judi-
cially obtained remedies to the exclusion of so-called self-help remedies.?!
It implies that a remedy requires a right it can vindicate.?? At the same

16 Helge Dedek, ‘From Norms to Facts: The Realization of Rights in Common and
Civil Private Law’ (2010) 56 (1) McGill Law Journal 77; Hofmann & Kurz (n 14)
9; Hofmann (n 15) 13 ff; Ruth Sefton-Green, “Why are Remedies not a Legal Sub-
ject in Civilian Law’ in Alexandra Popovici, Lionel Smith & Régine Tremblay
(eds), Les intraduisibles en drott civil (Thémis 2014) 255.

17 But see for a comparative discussion including discretion Dedek (n 16) 104;
Hofmann (n 15) 35-49, 77-83.

18 Dedek (n 16) 81.

19 See Peter Birks, ‘Rights, Wrongs, and Remedies (2000) 20 Oxford Journal of Legal
Studies 1, 9 ff, who identifies five different possible meanings.

20 Andrew Burrows, Remedies for torts, breach of contract and equitable rights (4th edn,
Oxford University Press 2019) 3; but see for a different definition, Rafael
Zakrzewski, Remedies reclassified (Oxford University Press 2005) 43 ff.

21 Burrows (n 20) 4; see for a broader definition Paul S. Davies, ‘Remedies in
English Private Law’ in Franz Hofmann & Franziska Kurz (eds), Law of Remedies
— a European Perspective (Intersentia 2019) 27, 32.

22 See, on the relationship between right and remedy from a comparative perspec-
tive, Dedek (n 16) 86.
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time, the court is not necessarily bound to order one specific remedy in
reaction to an actual or threatened infringement of such a right.?? The
definition is difficult to apply to civil law jurisdictions. For the purposes
of this paper, the civilian analogue will be understood to be the legal
consequences of a cause of action, ie which kind of relief a party can
obtain and to what extent a court can calibrate or moderate the extent of
that relief.

Based on this understanding, the paper is interested in those remedial
decisions that vest judges with discretion as to the choice or the calibration
of the remedy. Even more so than ‘remedy’, the term discretion comes in
many varieties and can be understood very differently, depending on the
context.>* As a starting point, discretion can be described as a power ‘to
choose between two or more alternatives, when each of the alternatives
is lawful’.?> Going beyond this broad definition, it seems possible to dis-
tinguish different forms of discretion. Ronald Dworkin, for example, has
identified three types of discretion.?¢ The first weak form of discretion de-
notes a value judgment that does not follow from the mechanical applica-
tion of rules. The second weak form of discretion describes a final decision
that is not subject to further review. The third form of discretion, labelled
as strong discretion by Dworkin, allows the adjudicator to decide without
being bound by any rules or standards.?” For the purposes of remedial
discretion, this distinction is useful to identify two different meanings of
discretion. The first and the third type refer to the indeterminacy of the de-
cision and the extent to which the adjudicator is bound to render a certain
decision.?® While, at first sight, there seems to be a categorial difference
between the value judgment and an entirely unbound decision, these two
types of decisions can also be understood as two points on the spectrum
of indeterminacy of judicial decision-making.?’ This is especially true for

23 Evans (n 8) 474.

24 See, eg, Dworkin (n 2) 624; Stephen M Waddams, ‘Judicial Discretion’ (2001) 1
Oxford U Commw LJ 59.

25 Aharon Barak, Judicial Discretion (Yale University Press 1989) 7; Zakrzewski (n 20)
85.

26 Ronald Dworkin, Taking Rights Seriously (Harvard University Press 1977) 32, 33,
69.

27 Dworkin (n 26) 69.

28 See, for a distinction between indeterminacy and limited review, Waddams (n 24)
60 ff.

29 Evans (n 8) 482; Greenawalt (n 3) 366; Zakrzewski (n 20) 87; see concerning
the remedial constructive trust, Ying Khai Liew, ‘Reanalysing institutional and
remedial constructive trusts’ (2016) 75 (3) Cambridge Law Journal 528, 531.
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the exercise of discretion in the choice and calibration of remedies. The
discretion can be limited to value judgments that determine which reme-
dies are available but can also combine value judgments with a broader
discretion to choose among different remedies or to make discretionary
determinations as to quantum. Almost never, however, will adjudicators
be completely free in their discretion without having to take account of
the legal framework, broad standards, guiding considerations or existing
precedent.’® Even in cases of rather broad discretion, the exercise of their
discretion has to remain within the confines of the law and respect the
rationale of the provision or principle and, more generally, must not be
arbitrary.3!

The second form of discretion identified by Dworkin does not relate to
the indeterminacy but to the limited review of a decision.3? In this sense,
discretion denotes a pocket of sovereign power of the adjudicator. At
least in theory, the lack of an appellate review can be distinguished from
the indeterminacy of the decision, as also fully determinate decisions can
be final and not subject to review, while wholly indeterminate decisions
can be subject to full review.>* Despite the different meanings, remedial
discretion in a proper sense will combine these two aspects of discretion,
that is a level of indeterminacy and a limited review, at least to some
extent. The distinction offers a framework that can help to measure the
extent of remedial discretion and understand or question the rationales for
discretion in remedial decisions.

Finally, a further distinction as to the jurisprudential guidance on
the exercise of remedial discretion seems helpful. This distinction can
be drawn between discretionary remedies that are shaped and further
developed by precedent on the one side and other discretionary remedies
that do not develop into coherent systems of well-settled criteria on the
other3* The former category can be called system-oriented exercise of
discretion.?S In system-oriented discretionary decisions, the exercise of dis-

30 Evans (n 8) 485; Harding (n 13) 293.

31 Evans (n 8) 485; Waddams (n 24) 60.

32 Dworkin (n 26) 69.

33 Greenawalt (n 3) 365; Waddams (n 24) 61.

34 Sece for a similar point Kit Barker, 'Rescuing Remedialism in Unjust Enrichment
Law: Why Remedies Are Right' (1998) 57 Cambridge L] 301, 317; see also Hard-
ing (n 13) 292, who argues that all judicial decision-making is system-oriented.

35 Harding (n 13) 294; see, similarly, Zakrzewski (n 20) 88, with the terms ‘rule-
building’ and ‘rule-compromise’ discretion, citing Carl Schneider, ‘Discretion and
rules: a lawyer’s view’ in Keith Hawkins (ed), The Uses of Discretion (Clarendon
Press 1992) 64.
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cretion is placed in the broader context of the private law system, takes
note of other decisions and further shapes the criteria for future cases.?® A
prerequisite for such a system-oriented exercise of discretion is normally
the existence of at least a limited review of the discretionary decision by an
appellate or supreme court in order to ensure coherence and provide
precedent for future discretionary decisions. The latter category, ie the not-
system-oriented discretion, describes discretionary decisions that are not
developing into a coherent system of criteria but rather remain highly in-
determinate and perhaps even incoherent. The reasons for such a lack of
systemisation can be manifold. One of the reasons could be a lack of a suf-
ficient reasoning, ambiguity of the legislative rationales, and a limited re-
view by superior courts. The lack of systemisation may, however, also be
purposeful if the discretion is intended to be exercised exclusively with re-
gard to the individual circumstances of the case.’” According to the afore-
mentioned dimensions of discretion, the non-system-oriented remedies
will therefore typically combine a high degree of indeterminacy with a li-
mited appellate review.

IIl. ‘Remedial’ Discretion: Some Comparative Observations

The comparative part will begin with remedial discretion in English law
in the first subpart (1.) and will then turn to German private law in the
second subpart (2.), before adding some brief comparative remarks (3.).

1. Remedial discretion in English law

This subpart will give a short overview of remedial discretion in equitable

remedies (a.) and of some examples of statutory discretion (b.) before
briefly recapitulating the recent debate on discretionary remedies (c.).

36 Harding (n 13) 294.
37 Zakrzewski (n 20) 88: ‘rule-failure discretion’, citing Schneider (n 35) 62.
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a. Remedial discretion in equitable remedies

Equitable remedies, such as specific performance, injunctions or account
of profits, are traditionally described as discretionary.’® However, as has
been noted frequently, this discretion has long been transformed from
a conscience-based decision to one that is based on precise criteria and
precedent.?* In most cases, the decision on equitable remedies will be
as predictable as a decision on non-discretionary remedies at law.* This
development is perhaps most obvious in the case of specific performance.
In contrast to most civil law systems, specific performance has traditionally
not been the standard remedy in case of breaches of contract in English
law.#! Rather, under the common law, the obligor is primarily entitled to
damages suffered as a consequence of the breach.*? Specific performance
was developed as a supplementary equitable remedy, discretionary in na-
ture and only to be awarded exceptionally if, due to the circumstances of
the case, damages were not an adequate remedy for the obligor.*> Today,
specific performance, albeit still discretionary in name, does not depend
on the free exercise of discretion by the adjudicator but rather on the
satisfaction of certain well-settled criteria.** Although the success of an
application for specific performance is thus largely guided by precedent,
there are a few remnants of the discretionary nature of specific perfor-
mance, most notably in the court’s determination whether damages are
actually adequate in a given case.*> Another criterion that leaves room for
the exercise of equitable discretion can be seen in the qualification that
the order of specific performance may be refused if it would cause severe

38 Steven Elliott, Introduction’ in John McGee & Steven Elliott (eds), Snell’s Equity
(34th edn, Thomson Reuters 2020) 14-002.

39 Elliott (n 38) 14-002; Harding (n 13) 289.

40 Burrows (n 20) 402; see for a discussion of discretionary elements in common
law remedies, David Wright, ‘Discretion with Common Law Remedies’ (2002) 23
Adelaide Law Review 243.

41 Ewan McKendrick, Contract Law (13th edn, Red Globe Press 2019) 421.

42 McKendrick (n 41) 421.

43 Burrows (n 20) 402; Edwin Peel, Treitel on the Law of Contract (14th ed, Sweet &
Maxwell 2015) 21-016; Graham Virgo, The Principles of Equity and Trusts (4th edn,
OUP 2020) 672.

44 Birks (n 19) 16; Burrows (n 20) 402; Peel (n 43) 21-029.

45 Jens Kleinschmidt, ‘Article 9:102 (1)’ in Nils Jansen & Reinhard Zimmer-
mann (eds), Commentaries on European Contract Laws (Oxford University
Press 2018) para 22; see also McKendrick (n 41) 422: ‘the law is at an uncertain
stage here’.
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hardship for the defendant.#¢ This balancing exercise between well-settled
criteria and the remaining discretion for the judge in the individual case
was recently acknowledged by Lord Neuberger in Coventry v Lawrence*”
Concerning the discretion in the order of an injunction (or damages in
lieu of the injunction), Lord Neuberger expressly approved Millet LJ’s ob-
servation*® that ‘reported cases are merely illustrations of circumstances in
which particular judges have exercised their discretion’ and that ‘none of
them is a binding authority on how the discretion should be exercised’.*
At the same time, Lord Neuberger emphasised that it is important for
courts to lay down criteria for the exercise of the discretion, not to entirely
fetter it but to make it predictable.’® This statement illustrates that, while
discretionary remedies are awarded according to criteria developed by
long-standing case law, a pocket of true discretion remains for judges in
the decision of individual cases.’! The equitable remedies are thus an illus-
tration of the system-oriented exercise of discretion described above, in
that an initially broad discretion is curtailed by the development of rule-
like criteria and guidance in case law.?

b. Statutory discretion
Apart from the traditional discretionary remedies in equity, remedial dis-

cretion can also be based on particular statutes vesting the courts with
the exercise of remedial discretion.*? Iterations of such statutory discretion

46 Patel v Ali [1984] Ch 283; Burrows (n 20) 431; Janet O’Sullivan, ‘Specific Perfor-
mance’ in John McGee & Steven Elliott (eds), Snell’s Equity (34th edn, Thomson
Reuters 2020) 17-045; Peel (n 43) 21-030.

47 Coventry v Lawrence [2014] UKSC 13 [121]; Hofmann & Kurz (n 14) 9.

48 Jaggard v Sawyer [1995] 1 WLR 269, 288.

49 Coventry v Lawrence [2014] UKSC 13 [120].

50 Coventry v Lawrence [2014] UKSC 13 [121].

51 Hofmann & Kurz (Fn 14) 9; Zakrzewski (n 20) 92.

52 But see Zakrzewski (n 20) 93: discretionary remedies in equity as an example of
rule-failure discretion.

53 See on this distinction, Birks (n 19) 24.
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can, for example, be found in family,’* succession®> and company law.%¢
Instead of settling the availability of the remedy abstractly, the statute
vests the court with discretion as to whether to grant the remedy or not
in specific cases. The focus here will be on one of the most important
examples of judicial discretion: the family provision in English succession
law.

While the prevailing narrative of English succession law has for a long
time focused on the freedom of testation, testators only enjoyed unrestrict-
ed freedom of testation for a relatively short period of time.” Today,
testamentary freedom is curtailed by the power of courts to order a fam-
ily provision under the Inheritance Act 1975 in order to protect family
members and other dependants of the deceased from her testamentary
dispositions or from the insufficiency or absence of an intestate share.’®
Unlike the compulsory portion of German law that provides claims for
fixed quota of the hypothetical intestate share,’” the family provision is a
discretionary system, aspiring to uphold testamentary freedom and achieve
more individualised justice in hard cases at the same time.®® Pursuant to
s 2 of the Inheritance Act 1975, a court may, ‘if it is satisfied that the
disposition of the deceased's estate effected by his will or the law relating
to intestacy, or the combination of his will and that law, is not such as

54 Part II of the Matrimonial Causes Act 1973; sece, for a comparative perspective,
Anne Rothel, ‘Familidre Vermégensteilhabe im englischen Recht: Entwicklungen
und Erklarungsversuche’ (2012) 76 RabelsZ 131, 136.

55 Sections 2, 3 of the Inheritance Act 1975.

56 Section 1157 (1) Companies Act 2006, providing for the discretion of the court
to relieve, wholly or in part, a corporate officer from liability ‘on such terms
as it thinks fit’; see eg Re D'Jan of London Ltd, [1993] B.C.C. 646, 649; see, for
a comparative perspective, Philipp Scholz, Die existenzvernichtende Haftung von
Vorstandsmitgliedern in der Aktiengesellschaft (Jenaer Wissenschaftliche Verlagsge-
sellschaft 2014) 326; see also Section 996 Companies Act 2006.

57 Roger Kerridge, ‘Family Provision in England and Wales’ in Kenneth GC Reid,
Marius ] De Waal & Reinhard Zimmermann, Comparative Succession Law III:
Mandatory Family Protection (Oxford University Press 2020) 384, 389; Richard
Oughton, Tyler’s Family Provision (3rd edn, Butterworths 1997) 3; Brian Sloan,
Borkowsk:’s Law of Succession (4th edn, OUP 2020) 289.

58 See, for comparative accounts of the family provision in England, Kerrdige (n 57)
384ff; Rothel (n 54) 147; Reinhard Zimmermann, “Zwingender Angehoérigen-
schutz im Erbrecht. Entwicklungslinien jenseits der westeuropaischen Kodifika-
tionen’ (2021) 85 RabelsZ 1, 40 ff.

59 Sees 2303 (1) BGB.

60 Oughton (n 57) 45; see for an overview of the legislative discussions, Marion
Trulsen,  Pflichtteilsrecht  und  englische  family  provision — im  Vergleich
(MohrSiebeck 2004) 21 ff.
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to make reasonable financial provision for the applicant’, make a variety
of orders, including orders of periodical and lump sum payments or of
transfer of property.®! The Act limits the scope of applicants to certain
dependants, most importantly current and unmarried former spouses as
well as children of the deceased.5?

The court has discretion concerning two different questions. In a first
step, it needs to determine whether a reasonable financial provision has
been made.®? This test is supposed to be an objective value judgment that
is, in principle, focused on the situation of the applicant and not (exclu-
sively) on the decisions of the testatrix.®* In a second step, if no reasonable
provision has been made, the court can choose different orders from the
proverbial ‘toolbox’ in s 2 Inheritance Act 1975.%5 In both of these exercis-
es, the court must take certain general as well as applicant-specific criteria
into account that are set out i