Part III:
Study of EU Competition Law

(o) ENR


https://doi.org/10.5771/9783748926245-283
https://www.nomos-elibrary.de/agb

(o) ENR


https://doi.org/10.5771/9783748926245-283
https://www.nomos-elibrary.de/agb

Chapter 8: The Scope of Application of European
Competition Law

A. The nucleus of European Competition Law: a brief overview

Only a few areas of law garner as much press exposure as EU Competition
Law.”?! This evolution bears testimony to its rise as a critical issue through-
out Europe. Today, the constraints imposed by EU Competition Law have
become imperative for the good functioning of the internal (or single)
market and are instrumental in furthering efficiency and consumer wel-
fare.”?? The EU substantive rules dealing with cartels and abuse of a domi-
nant position’?? have ensured, in the past decades, unity in the application
of comparable laws in European States. Yet, much of the success of these
provisions of EU Competition Law depends on practical enforcement.”?*
Article 105(1) TFEU entrusts the Directorate General for Competition
of the European Commission (the “Commission”) with “the application of
the principles laid down in Articles 101 and 102 [TFEU]”. This entails that
the Commission is given a pivotal role in the enforcement of EU Competi-
tion Law.”?> Unlike civil courts, the task of which is to safeguard the indi-
vidual rights of private individuals, the Commission is the administrative
authority the main objective of which is to act in the public interest (z.e. to

721 D. Geradin, A. Layne-Farrar, and N. Petit, “EU Competition Law and Economics”,
Oxford: Oxford University Press 2012, p. 1.

722 According to Article 3(3) TEU, European Competition Law must guarantee a
system of undistorted competition, in order to promote the single market objec-
tive. This single market imperative is, as described by the EU Commission, one
of the “EU’s biggest assets”. See R. Whish, D. Bailey, “Competition Law: Eight
Edition”, Oxford: Oxford University Press 2015, p. 54.

723 Also State aid has led to harmonization pertaining to the application of compe-
tition law among EU Member States. This area of competition law will not be
elaborated on in this research.

724 A. Looijestijn-Clearie, C. S. Rusu, and M. Veenbrink, “Boosting the Enforcement
of EU Competition Law at the Domestic Level”, Newcastle upon Tyne: Cambridge
Scholars Publishing 2017, p. 2.

725 M. Lorenz, “An Introducion To EU Competition Law”, Cambridge: Cambridge
University Press 2013, p. 45.
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protect competition from restrictions in the interest of consumers and wel-
fare).726

It has various competences, including acting in sensitive and high pro-
file antitrust cases, issuing notices’?” and guidelines, drafting block exemp-
tions,”?® and submitting legislative proposals to the Parliament and the
Council for the adoption of Directives and Regulations.”?® Interestingly, it
has a margin of discretion to set priorities in its enforcement activity.”3°

On a national level, National Competition Authorities (“NCAs”) are the
hands and feet of the Commission.”! This is because NCAs must apply EU
Competition Law as soon as it is applicable in a given case (z.e. if there is
an effect on trade between Member States). According to Article 3(1) of
Regulation 1/2003, such an obligation cannot be invalidated when NCAs
apply national law as well.732

It does not come as a surprise that the EU Commission and NCAs are
responsible for the great majority of competition cases throughout Europe.
However, this co-action gives rise to some questions. First, who ensures
that they use the powers granted to them to protect us appropriately, justly
and fairly. Second, who can certify that we never need to be protected

726 A. Jones and B. E. Sufrin, “EU Competition Law: Text, Cases, and Materials”, Ox-
ford: Oxford University Press 2014, p. 1073.

727 See P. L. Landolt, “Modernised EC Competition Law in International Arbitration”,
The Hague: Kluwer Law International 2006, p. 237. Commission Notices do not
have binding effect (i.e. are non-mandatory), but are, in practice, taken seriously
by undertakings. Undertakings normally heed the Commission’s interpretation
of the application of EU competition law given its immense experience. Also,
because it is the principal enforcer of this area of law.

728 C. Ehlermann, 1. Atanasiu, “European Competition Law Annual 2002: Construct-
ing the EU Network of Competition Authorities”, Oxford/Portland: Hart Publish-
ing 2004, p. 261.

729 This must be in accordance with the ordinary legislative proposal as laid down
in Article 294 TEU. For an overview of the ordinary legislative procedure, see T.
Dubowski, “Biatystok Law Books 2 Constitutional Law Of The European Union”,
Bialystok: Temida 2 2011, p. 116-120.

730 See CFI 27 September 2006, Case T-204/03 (Haladjian Freres v Commission),
[2006], ECR 11-03779, para. 28; GC 23 November 2011, case T-320/07 (Jones et
al v. Commission), [2011], ECR 11-00417, para. 115; Commission Decision of 19
June 2015 relating to a proceeding under Articles 101 and 102 TFEU, Case No
AT.39864 (BASF), para. 26.

731 W. Sauter, “Coberence in EU Competition Law”, Oxford: Oxford University Press
2016, p. 256.

732 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementa-
tion of the rules on competition laid down in Articles 81 and 82 of the Treaty
[now Article 101 and 102 TFEU] [OJ 2003, No L 001], p. 0001-0025.
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B. Introduction

from them?”33 To solve both issues, the Court of Justice of the European
Union (the “CJEU”) was established. This judicial arm comprises the Gen-
eral Court (“GC”) and the European Court of Justice (the “ECJ”). Together
they have various competences, including imposing fines, interpreting and
annulling decisions adopted by the Commission in conjunction with Arti-
cle 263 TFEU.734

Since the main players are now identified and described, it is imperative
to analyse whether the trade associations researched, their members and
non-members can attract the attention of the EU Commission and, ulti-
mately, the CJEU. This is the case when their participation in regulated be-
haviour violates Articles 101 and 102 TFEU. Given that there are no report-
ed precedents in which either or both Articles have been employed to bar
trade associations from using such behaviour, this is not an easy task. In
other words, it is relatively uncertain whether the three actors for their role
in the six nonlegal sanctions can be held liable for a group boycott and/or
an abuse of a dominant position. Much will depend on comparing and
analysing decisional practice and guidance given by the Commission and
scrutinizing case law of the CJEU.

B. Introduction

To ponder the idea of how and to what extent the “core” antitrust rules
(i.e. Articles 101 and 102 TFEU) can be used to determine whether the
trade associations researched for their role in the imposition of nonlegal
sanctioning and their members and non-members for their role in the exe-
cution of those sanctions can be held accountable, it must first be exam-
ined whether these three actors and their extrajudicial measures fall within
the ratione personae of EU Competition Law.”3> Therefore, it is necessary to
examine the boundaries of this area of law. Perhaps the best approach to

733 The Roman poet Juvenal described this fundamental issue of what law seeks to
address as “Quis custodiet ipsos custodes?” (Who will guard the guards them-
selves?). See L. Watson and P. Watson, “Juvenal: Satire 6”, Cambridge: Cam-
bridge University Press 2014, 196. This book provides a (literal) translation from
Latin into English.

734 For an overview of how the appellate system of the CJEU works, see M. Lorenz,
“An Introduction to EU Competition Law”, Cambridge: Cambridge University
Press 2013, p. 51-52.

735 To avoid excessive repetition of the term competition law/rules, reference to the
expression “antitrust law/rules” will be made intermittently. The expression is
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conduct such an examination requires that these actors be beyond the
scope of competition law from the outset, unless they fulfil two bound-
aries. The first is referred to as the legal boundary (Paragraph C), which ne-
cessitates that the trade associations researched, their members and non-
members must be defined as an undertaking. The second boundary com-
prises economically quantifiably thresholds developed by the Commission
and the CJEU (i.e. effect on trade between Member States) (Paragraphs D
& E).736

C. Legal boundary

Before the application of EU competition law takes effect, one must exam-
ine whether the trade associations researched, their members and non-
members exceed the legal boundaries of Articles 101 and 102 TFEU. A cru-
cial delimitation concerns the concept of “undertaking”. This means that
the Commission can only claim competence when the three actors qualify
either as undertakings or as an association of undertakings pursuant to Ar-
ticle 101 TFEU. In contrast, when this cannot be established, the Commis-
sion has no authority to conduct a review.

I. Members of the trade associations researched and non-members

To establish whether the members and non-members of the trade asso-
ciations researched are considered undertakings within the meaning of Ar-
ticles 101 and 102 TFEU, they must fall under the legal rule provided by
the ECJ in Klaus Hofner.”3” According to this case, an undertaking means
“any entity engaged in an economic activity, regardless of its legal status and the

borrowed from US law, where it is generally referred to as antitrust law — even
if, stricto sensu and lato sensu one cannot compare both legal systems.

736 W. Sauter, “Coberence in EU Competition Law”, Oxford: Oxford University Press
2016, p. 75-87.

737 A. Jones, “The Boundaries of an Undertaking in EU Competition Law”, Euro-
pean Competition Journal 2015, p. 302. Peculiarly, regardless of the centrality of
the concept of undertaking in EU Competition Law, its actual definition was
omitted from the lexicon of the TFEU. Rather, the meaning of the term has
been left for elucidation by the CJEU.
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C. Legal boundary

way in which 1t is financed”.73® While this wording is easy to comprehend,
in my opinion, it can be refined around two excessively broad elements:
first, an “entity”, which includes commercial bodies, civil companies, or
public institutions”® and, second, the carrying out of an “economic activi-
ty” by offering goods and services on a given market.”*° That being said, it
is beyond a reasonable doubt that the members of the trade associations re-
searched and non-members fulfil both elements insofar as they are not pri-
vate individuals.”#! Not only are they commercial bodies, but they also op-
erate on commodities markets with the main aim to maximize profit (z.e.
economic activity). Subsequently, such members of the trade associations
researched and non-members are considered undertakings within the
meaning of Articles 101 and 102 TFEU.

738 ECJ 23 April 1991, Case C-41/90 (Klaus Hofner and Fritz Elser v. Macrotron
GmbH), [1991] ECR 1-1979, para. 21; ECJ 16 November 1995, Case C-244/94
(Federation Francaise des Sociétés d'Assurance, Société Paternelle Vie, Union
des Assurances de Paris-Vie, Caisse d'Assurance et de Prévoyance Mutuelle des
Agriculteurs and Ministere de I'Agriculture et de la Péche), [1995] ECR 1-4013,
para. 14; ECJ 11 December 1997, Case C-55/96 (Job Centre coop. arl.), [1997]
ECR 17119, para. 21; ECJ 19 February 2002, Case C-309/99 (J. C. J. Wouters, J.
W. Savelbergh and Price Waterhouse Belastingadviseurs BV v. Algemene Raad
van de Nederlandse Orde van Advocaten, intervener: Raad van de Balies van de
Europese Gemeenschap), [2002] ECR 1-1577, para. 46; ECJ 11 July 2006, Case
C-205/03P (Federacién Espaiola de Empresas de Tecnologia Sanitaria (FENIN)
v. Commission of the European Communities, [2006] ECR 1-6295, para. 25; ECJ]
10 September 2009, Case C-97/08P (Akzo Nobel NV et al v. Commission of the
European Communities), [2009] I-08237, para. 54.

739 D. Geradin, A. Layne-Farrar, and N. Petit, “EU Competition Law and Economics”,
Oxford: Oxford University Press 2012, para. 1-134.

740 ECJ 16 June 1987, Case 118/85 (Commission of the European Communities v.
Italian Republic), [1987] ECR 2599, para. 7; ECJ 18 June 1998, Case C-35/96
(Commission of the European Communities v. Italian Republic), [1998] ECR
1-3851, para. 36; ECJ 11 July 2006, case C-205/03P (Federacion Espafiola de Em-
presas de Tecnologia Sanitaria (FENIN) v. Commission of the European Com-
munities), [2006] ECR 1-6295, para. 25; CFI 12 December 2006, Case T-155/04
(SELEX Sistemi Integrati SpA v. Commission of the European Communities),
[2006] ECR 11-04797, para. 50.

741 Unlike US Antitrust Law (i.e. Section 1 of the Sherman Act), EU Competition
Law cannot be used to assess the anti-competitiveness of conduct produced by
merely private individuals.
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II. Trade associations

Establishing whether the legal boundary is fulfilled for the trade asso-
ciations researched, the approach pertaining to Article 101 and to Article
102 TFEU differs. With regard to Article 101, this requires evidence that
these associations bring together a group of undertakings. The mere fact
that an association brings together a group of individuals is not enough.
By focusing on the trade associations researched and their members, it is
clear that the associations can be considered associations of undertakings.
Their members operate under the umbrella of these associations.

To establish whether the trade associations researched fulfil the legal
boundary to invoke Article 102 TFEU is a more difficult task. The main
reason being that this provision does not apply to associations of undertak-
ings, but requires that these associations — standing alone — are considered
undertakings. Unfortunately, two issues prevent an easy qualification un-
der this concept: first, because the trade associations researched operate on
a not-for-profit basis, one can say that they do not engage in an indepen-
dent economic activity. Second, even if the trade associations researched
could be classified as undertakings within the meaning of Article 102
TFEU, do their services not fall within the public authority exemption?”4?
These associations offer public services in a now privatized market.

In my opinion, the first issue can be rebutted by looking at the EC]J
judgment in Van Landewyck v. Commission. In that judgment, the Court ex-
plained that a pursuit of profit is not required to prove that an entity is en-
gaged in an economic activity. On the ground that a trade association is an
entity,”* even though the trade associations researched do not have profit
maximization as their main objective, given their role in supplying services
to industry actors operating on an adjacent second-tier commodities mar-
kets, they are undertakings. With regard to the second issue, it may very
well be possible that the public authority exemption is applicable. This en-
tails that regardless of the classification as an undertaking, the services pro-
vided by the trade associations researched which includes nonlegal sanc-
tions are excluded from the scope of Article 102 TFEU because they fall
within the essential prerogatives of the State (z.e. essential function of the

742 ECJ 29 October 1980, joined cases 209 to 215 and 218/78 (Heintz van Lan-
dewyck SARL et al v. Commission of the European Communities), [1980] ECR
3125, para. 88.

743 The legal structure of an entity is not important. Trade associations are also con-
sidered entities.
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State).”# On the one hand, as said above, all of the trade associations re-
searched carry out services which were are necessary for the general public
in former State-run commodities markets. Due to inefficiency, overstaffing
and a drain on public budget, these markets were privatized. As a result,
whereas the trade associations researched only exist with the permission of
States, they still perform essential State functions. Put differently, the trade
associations researched are public undertakings and should be excluded
from antitrust scrutiny under Article 102 TFEU. On the other hand, in my
opinion, the trade associations researched provide their services (including
nonlegal sanctioning to ensure the operability of specialized commercial
arbitration) across countries. They were established to accommodate the
needs of globally dispersed industry actors. They do not fit within the typi-
cal function of the State and are to a large degree detached from the State.
Their operability within a PLS is sufficient proof of this. Moreover, as the
study of US Antitrust Law has demonstrated, the effect of nonlegal sanc-
tioning on targeted wrongdoers can result in market foreclosure. It would
be unwise to not classify the trade associations researched as non-public
undertakings. Any other conclusion would prevent the Commission
and/or the ECJ from scrutinizing the potential hazardous impact of extra-
judicial enforcement at such an early stage. This is contrary to the goal to
take the competitive interest of every industry operating on a relevant mar-
ket into account.

In sum, the trade associations researched are associations of undertak-
ings within the meaning of Article 101 TFEU and undertakings within the
meaning of Article 102 TFEU. The legal boundary is complied with.

D. Economic boundaries: the effect on trade between Member States

As a final step before being able to assess whether the trade associations re-
searched, their members and non-members can be held accountable for

744 ECJ 18 March 1997, Case C-343/95 (Cali e Figli), [1997] ECR 1-1547, para.
22-23. In this judgment, the Court ruled that an entity exercises public powers
where the activity “is a task in the public interest which forms part of the essential
functions of the State” and where the activity “is connected by its nature, its aim and
the rules to which it is subject with the exercise of powers [...] which are typically those
of a public authority”; See also 1. E. Wendt, “EU Competition Law and Liberal Pro-
fesstons: an Uneasy Relationship”, Leiden: Koninklijke Brill NV 2013, p. 220; G.
Monti, “EC Competition Law”, Cambridge: Cambridge University Press 2007, p.
486.
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their respective roles in imposing and executing nonlegal sanctions under
Articles 101 and 102 TFEU, some economic boundaries must be complied
with. The next two Paragraphs (Paragraphs I and II) describe the approach
adopted by the Commission and by the Commission. Subsequently, it will
be established (Paragraph III) whether the trade associations researched,
their members and non-members have an effect on trade between Member
States by applying both approaches to these actors.

L. Interpretation by the Court of Justice of the European Union

An economic boundary that needs elaboration concerns the more jurisdic-
tional in nature concept of “effect on trade between Member States”. Ever
since the CJEU’s judgment in Consten and Grundig, “inter-state trade ef-
fect” has been applied as an autonomous and separate criterion in EU
Competition Law.”® While the criterion is elusive in all Treaty provisions
concerning substantive competition rules, it is most commonly used per-
taining to Articles 101 and 102 TFEU.746

In later judgments, the Court of Justice developed a yardstick to define
when an effect on trade is present. According to the Court, “[...] it must be
possible to foresee with a sufficient degree of probability on the basis of a set of
objective factors of law or fact that it may have an influence, direct or indirect,
actual or potential, on the pattern of trade between Member States, such as
might prejudice the realization of the aim of a single market in all the Member

745 R. Wesseling, “The Modernisation of EC Antitrust Law”, Oxford/Portland: Hart
Publishing 2000, p. 116-117. In Consten and Grundig the Court with regard to
the effect on trade in the context of Article 81 EC (currently Article 101 TFEU)
determined “whether the agreement is capable of constituting a threat, either direct or
indirect, actual or potential, to freedom of trade between Member States in a manner
which might harm the attainment of the objectives of a single market between States”.
See ECJ 13 July 1966, joined cases 56 and 58-64 (Etablissements Consten
S.a.R.L. and Grundig-Verkaufs-GmbH v. Commission of the European Econo-
mic Community), [1966] ECR 429, p. 341. This definition was meant to estab-
lish when the competition law of the EU or Member States is applicable. See J.
B. Cruz, “Between Competition and Free Movement”, Oxford/Portland: Hart Pub-
lishing 2002, p. 89.

746 The test for effect on trade is more commonly used in relation to Article 101
TFEU, but it has also been applied under Article 102 TFEU. For an example of a
case pertaining to Article 102, see Commission Decision of 18 July 1988 relating
to a proceeding under Article 86 of the EEC Treaty, Case No IV/30.178 (Napier
Brown - British Sugar).
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D. Economic boundaries: the effect on trade between Member States

States” 7% At first glance, one may come to the conclusion that this defini-
tion might seem ambiguous, as it can entail that intra Union trade must be
affected negatively (z.e. reduced or restricted) or positively. Fortunately, in
Ferriere Nord SpA, the ECJ in a moment of lucidity provided much-needed
clarity.”#® The Court explained that it is not required that trade between
Member States is actually affected, but it is sufficient that the practice is ca-
pable of having that effect.”¥ Moreover, the Court in Consten and Grundig
decided that an effect on trade can also be established when an agreement
or practice causes an increase in trade.”*?

Apropos the case studies discussed, it can immediately be seen that it is
unclear where to draw a clear and unequivocal line concerning what con-
stitutes an appreciable effect on interstate trade. The Court of Justice in
Volk v. S.P.R.L. Ets ]. Vervaecke attempted to close this legal gap by intro-
ducing the doctrine of appreciability in relation to Article 101(1) TFEU.7>!
On the merits of the case, the Court developed a “de minimis standard” or
“safe harbour” by explaining that an agreement falls outside the prohibi-
tion of Article 101(1) TFEU when it only has an insignificant effect on the
internal market.”52

747 ECJ 11 July 1985, Case 42/84 (Remia BV et al v. Commission of the European
Communities), [1985] ECR 2566, para. 22; EC] 25 January 2007, Case
C-407/04P (Dalmine SpA v. Commission of the European Communities),
[2007] ECR 1-829, para. 90.

748 ECJ 17 July 1997, Case C-219/95P (Ferriere Nord SpA v. Commission of the
European Communities), [1997] ECR 1-04411, para. 19.

749 1bid; This was later confirmed in ECJ 21 January 1999, Case C-216/96 (Carlo
Bagnasco et al v. Banca Popolare di Novara soc. coop. arl. (BNP) et al), [1999]
ECR I-135, para. 48; ECJ 23 November 2006, Case C-238/05 (Asnef-Equifax, Ser-
vicios de Informacion sobre Solvencia y Crédito, SL, Administracién del Estado
v. Asociacién de Usuarios de Servicios Bancarios (Ausbanc)), [2006] ECR
I-11125, para. 43.

750 ECJ 13 July 1966, joined cases 56 and 58-64 (Etablissements Consten S.2.R.L.
and Grundig-Verkaufs-GmbH v. Commission of the European Economic Com-
munity), [1966] ECR 429, p. 341.

751 ECJ 9 July 1969, case 5-69 (Franz Volk v S.P.R.L. Ets J. Vervaecke), [1969] ECR
295.

752 Ibid., para. 5-7.
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II. Interpretation by the Commission

Even though the Court’s reasoning is perspicuous, it neither quantified the
required level nor did it provide clarity whether it applies to Article 102
TFEU.7S3 This among other reasons is why the Commission published
Guidelines on the effect on trade concept contained in Articles [101 and
102 TFEU] (“Guidelines on Inter-State Trade”).”>* The Guidelines provide
guidance in common situations and set out the methodology on the effect
on trade concept by referring to case law of the EU courts.”>> Although
non-binding and non-exhaustive, they further converge and harmonize the
effect on trade concept throughout the European Union. Importantly, they
state that the doctrine of effect on trade applies to Articles 101 and 102
TFEU, where a minimum level of cross-border effects within the EU is es-
tablished.”5¢

For determining when the doctrine is applicable, three aspects are of im-
portance.”S” First, “there must be an impact on cross-border activity involving at
least two EU countries” (trade between EU countries).”8 Second, “it must be
possible to foresee with a sufficient degree of probability on the basis of a set of
objective factors of law or fact that the agreement or practice may have an influ-
ence, direct or indirect, actual or potential, on the pattern of trade between EU
countries”.”>® This is the notion of “may affect”. Last, the concept of appre-
ciability must be fulfilled. Parameters to corroborate such finding include
(i) the position and the importance of the relevant undertaking on the
market for the products concerned; (ii) the nature of the agreement and
practice; (iii) the nature of the products covered; and (iv) the market pos-
ition of the undertakings concerned.”¢

753 E. Berry, M. J. Homewood, and B. Bogusz, “Complete EU Law: Text, Cases, and
Materials”, Oxford: Oxford University Press 2017, p. 610.

754 Commission Notice — Guidelines on the effect on trade concept contained in
Articles 81 and 82 of the Treaty (now Articles 101 and 102 TFEU) of 27 April
2004, [O] 2004, No. C 101/07].

755 N. Foster, “Blackstone's EU Treaties and Legislation 2014-2015”, Oxford: Oxford
University Press 2014, p. 609.

756 Commission Notice — Guidelines on the effect on trade concept contained in
Articles 81 and 82 of the Treaty (now Articles 101 and 102 TFEU) of 27 April
2004, [OJ 2004, No. C 101/07], para. 6-7.

757 Ibid., para. 18.

758 1Ibid., para. 21.

759 Ibid., para. 23.

760 1bid., para. 44-45.
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1. Commission Recommendation on SMEs and the positive and negative
rebuttable presumption of non-appreciability

While it is true that the Guidelines on inter-state trade do not provide
quantitative rules on when trade is appreciably affected, they do provide
examples of situations where trade is normally not capable of being appre-
ciably affected pursuant to Article 101 TFEU. First, as defined in the Com-
mission Recommendation concerning the definition of micro, small and
medium-sized enterprises or any future recommendation replacing it
(“Commission Recommendation on SMEs”), agreements between small
and medium-sized undertakings do not affect trade between Member
States.”®!

Second, the Guidelines set out a negative rebuttable presumption of
non-appreciability.”6? This arises where the (1) aggregate market share of
the parties on any relevant market within the EU affected by the agree-
ments does not exceed 5 percent; and (2) the parties’ aggregate annual
Community turnover is below 40 million.”¢3 The presumption continues
to apply where the turnover threshold is exceeded during two successive
calendar years by no more than 10 percent and the market share threshold
by no more than 2 percent.

The Guidelines also set out a positive rebuttable presumption of appre-
ciability in the case of agreements that by their very nature (i.e. by object)
are capable of affecting trade between Member States. This arises in the
event both thresholds are exceeded. However, this positive rebuttable pre-
sumption is no longer true, as the ECJ in Expedia stated that agreements,
which restrict competition by object, “always” have an appreciable effect
on competition.”¢4

761 Ibid., para. 50; Commission Recommendation concerning the definition of mi-
cro, small and medium-sized enterprises or any future recommendation replac-
ing it of 20 May 2003, [O] 2003, No. L 124], p. 36.

762 Commission Notice — Guidelines on the effect on trade concept contained in
Articles 81 and 82 of the Treaty (now Articles 101 and 102 TFEU) of 27 April
2004, [OJ 2004, No. C 101/07], para. 50.

763 Ibid., para. 52.

764 ECJ 13 December 2012, Case C-226/11 (Expedia Inc. v. Autorité de la concur-
rence et al), [2012] ECR 1-795, para. 16-17, 35-37. In this judgment, the EC]J ex-
plained that the “effect on trade” requirement is fulfilled, in the event of “re-
strictions by object”. In other words, the availability of the de minimis safe har-
bour was narrowed-down in terms of its application and impact.
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2. The De Minimis Notice

In June 2014, the Commission, in an attempt to clarify the scope of the “ef-
fect on trade” doctrine, published a revised notice, namely the Commis-
sion Notice on Agreements of Minor Importance which do not Apprecia-
bly Restrict Competition under Article 101(1) TFEU (the “De Minimis
Notice”).765 In its Notice, the Commission follows the reasoning of the
EC]J in Expedia and stated that object restrictions are always deemed appre-
ciable,”% whereas effect restrictions below an aggregated market share of
10% in horizontal cases are not deemed appreciable.”” Conversely, the de
minimis doctrine does not apply in relation to Article 102 TFEU.768 While
providing a clear statement that the Commission will apply these princi-
ples in its own decisions, the De Minimis Notice is not treated as legally
binding on the Community judiciary.”®

III. Do the extrajudicial measures imposed by the trade associations
researched and executed by their members and non-members have an
effect on Community trade?

By keeping in mind the framework of the economic boundaries as out-
lined by the CJEU and the Commission, it must be examined whether the
trade associations researched, their members and non-members, when im-
posing and executing nonlegal sanctions, have an appreciable effect on
trade and, hence, trigger the scope of application of Articles 101 and 102
TFEU. While all actors prefer non-interference by dint of laissez-faire or

765 Commission Notice on Agreements of Minor Importance which do not Appre-
ciably Restrict Competition under Article 101(1) TFEU (de minimis) of 30 Au-
gust 2014 [O] 2014, No. C 291/1].

766 Ibid., para. 2.

767 1bid., para. 8 (a). See also A. Gideon, “Higher Education Institutions in the EU: Be-
tween Competition and Public Service”, Liverpool/Singapore: T.M.C. Asser Press
2017, p. 74.

768 In ECJ 6 October 2015, Case C-23/14 (Post Danmark A/S v. Konkurrenceradet),
[2015] 651, p. 70-73 the ECJ found that the setting of an appreciability (de min-
imis) threshold for the purposes of determining whether there is an abuse of a
dominant position is not justified. Although pertaining to rebates, in my opin-
ion, the Court’s observation conforms to the line of established and controver-
sial case law.

769 P.]. Slot and M. Farley, “An Introduction to Competition Law”, Oxford/London/
Portland: Hart Publishing 2017, p. 56.
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tacit acquiescence of the EU Commission, their roles in nonlegal sanction-
ing can constitute an effect on trade between Member States. Therefore, to
fall within the reach of the effect on trade doctrine, the following three ele-
ments must be fulfilled which can be distilled from Articles 101 and 102
TFEU, the case law of the CJEU and the Notice on Inter-State Trade.””0

1. The concept of trade

This requirement is met, because all of the six trade associations re-
searched, their members and even non-members engage in cross-border ac-
tivities.

2. The presence of “may affect”

When imposing nonlegal sanctions on wrongdoers, the trade associations
researched are “most likely” capable of having a direct or indirect, actual or
potential, influence on the pattern of trade between Member States. This
view receives support from the fact that little evidence needs to be adduced
by the Commission to satisfy this requirement.””! The same can be said for
their members when executing nonlegal sanctions. For non-members this
is more difficult to establish. Their role in the execution of extrajudicial
measures is more dubious. Yet, their role in executing nonlegal sanctions
at least may have an influence, direct or indirect, actual or potential, on
the pattern of trade between EU countries. This is especially true when
these actors are aware if an industry actor is extrajudicially sanctioned and,
as a result, not conduct business with that company.

770 See also van Bael & Bellis (firm), “Competition Law of the European Community”,
The Hague: Kluwer Law Internationaal 2005, p. 101.

771 Only in ECJ 26 November 1975, Case 73-74 (Groupement des fabricants de pa-
piers peints de Belgique et al v. Commission of the European Communities),
[1975] ECR 1491, para. 32 was this requirement not fulfilled. The ECJ ruled
that the Commission’s definition of inter-state trade was defined insufficiently
precisely.
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3. The concept of appreciability

The trade associations researched, their members and non-members fulfil
this requirement in relation to Article 101 TFEU when their role in the im-
position and execution of nonlegal sanctions has as their object the preven-
tion, restriction or distortion of competition. Although an onerous task,
the following Chapter contains an in-depth examination of whether a re-
striction of competition by object can be established.””> Conversely, if their
practices restrict competition by effect pursuant to Article 101 TFEU,73 it
must be established argumentum e contrario that the trade associations re-
searched, their members and non-members satisfy two requirements. First,
that their aggregate Community market share exceeds 10 percent (i.e. de
minimis) and, second, that their annual Community turnover exceeds 40
million euro.””# Such a two-fold test is omitted in relation to Article 102

772 See Part 111, Chapter 9, C.

773 This will be analysed in the following Chapters.

774 The two-tier test to prove the existence of appreciability typically requires proof
of shares and turnover. Unfortunately, this is a rather complicated and daunting
task. This is because the Commission will be required to examine whether both
indicators are met by defining the relevant market. See M. M. Dabbah, “Interna-
tional and Comparative Competition Law”, Cambridge: Cambridge University
Press 2010, p. 71; usually, it is necessary to define the relevant market in order to
appraise whether an agreement is caught by Article 101(1) TFEU. See Slaughter
and May, “An overview of the EU competition rules — A general overview of the
European Competition rules applicable to cartels, abuse of dominance, forms of
commercial cooperation, merger control and State aid”, Slaughter and May 2016,
p. 8, 14; With regard to the three actors, a much more simplified overview will
be given to see whether the two appreciability requirements are met by them
separately; For further information on how to conduct a proper market analysis
and important observations, see ECJ 14 February 1978, Case 27/76 (United
Brands Company and United Brands Continental BV v. Commission of the
European Communities), [1978] ECR 207, para. 10; Commission Notice on the
definition of relevant market for the purposes of Community competition law
of 9 December 1997 [O] 1997, No. C 372/5]. Market definition requires an ex-
amination of the product and geographical market; A. Ezrachi, “EU Competition
Law: An Analytical Guide to the Leading Cases”, Oxford/Portland: Hart Publish-
ing 2014, p. 33. Market definition is important to identify the boundaries of
competition and to provide a framework in which effects may be determined;
Commission Notice on the definition of relevant market for the purposes of
Community competition law of 9 December 1997 [O] 1997, No. C 372/5], para.
7; Competition Appeal Tribunal 19 March 2002, Case 1005/1/101 (Aberdeen
Journals Limited v. Director General of Fair Trading), [2002] CAT 4, para.
96-97. The product market is defined as one which “comprises all those products
and/or services which are regarded as interchangeable or substitutable by the consumer,
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TFEU. In line with this provision, market shares are only relevant in the
material examination of what amounts to dominance as opposed to the
scope of application.””’

a. Nonlegal sanctions as effect restrictions

An agreement between competitors usually falls outside the scope of Arti-
cle 101(1) TFEU where the joint market share of them falls below 10% and
where their joint annual Community turnover does not exceed 40 million
euro. When the members of the trade associations researched execute non-
legal sanctions to punish wrongdoers that operate on the same commodi-
ties markets as they do, it is likely that both thresholds are met (except in
the EU diamond market in which the members of the DDC operate).””¢
This is because these industry actors are members of the most important
globally active trade associations which represent their interests and many

by reason of the product’ characteristics, their prices and their intended use”; Commis-
sion Notice on the definition of relevant market for the purposes of Communi-
ty competition law of 9 December 1997 [O] 1997, No. C 372/5], para. 8. A geo-
graphic market concerns the geographical area in which undertakings are in-
volved with the supply and demand of products and services in which the same
conditions of competition apply and which can be distinguished from neigh-
bouring areas; Commission Notice on the definition of relevant market for the
purposes of Community competition law of 9 December 1997 [O] 1997, No. C
372/5], para. 6. Even though the Commission’s Notice on market definition is
guiding, it is important to note that the understanding of market definition by
the Commission may differ from the practice of the CJEU. This is because Euro-
pean courts are not bound by the Notice. The Commission has a crucial role in
defining the relevant market. In particular, because it involves a complex econo-
mic assessment. In appeal, the CJEU only has limited review possibilities. How-
ever, it can assess whether economic data is accurate, reliable and coherent. See
CFl 9 September 2009, Case T-301/04 (Clearstream Banking AG and
Clearstream International SA v. Commission of the European Communities),
[2009] ECR 1I-3155, para. 47. In this case reference is made to CFI 17 September
2007, case T-201/04 (Microsoft Corp. v. Commission of the European Commu-
nities), [2007] ECR 11I-3601, para. 482.

775 See Part II, Chapter 8, B, I.

776 90 percent of the members of the DDC live in the tristate area of New York,
New Jersey and Connecticut. See https://www.nyddc.com/ddc-news—events.
Hence, in my opinion, it is unlikely that the market share threshold by the
members of the DDC is met in the territory of the EU; The presence of an agree-
ment for the members of the trade associations researched is discussed in Part
111, Chapter 9, B, I.
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of them prefer to receive their services.””” Non-members also satisfy the
two-tier requirement when they have entered into an agreement. It is with-
out doubt that not all of the market participants are members of the trade
associations researched, because some may prefer to not belong to a specif-
ic group, whereas others are members of competing trade associations ac-
tive in some of the commodities markets researched.””8

Establishing whether the trade associations researched satisfy the two ap-
preciability requirements when they impose nonlegal sanctions on wrong-
doers is far more contentious. This is because the trade associations re-
searched operate on the market for regulation and private ordering con-
cerning specific commodities industries on EU territory, whereas extrajudi-
cial measures have an impact on targeted industry actors operating on adja-
cent second-tier commodities markets on EU territory. Obviously, this rais-
es a problem: appreciability typically requires that the instigator of con-
duct has an effect on an industry actor that is active in the same market.
The trade associations researched do not possess market power in the com-
modities markets, but satisfy the market share threshold in the markets for
regulation and private ordering concerning specific commodities on EU
territory.””? In my opinion, this alone cannot be an obstacle to absolving
the trade associations researched when they impose nonlegal sanctions.
Their involvement in imposing extrajudicial measures has an appreciable
impact on targeted wrongdoers and, hence, has an appreciable effect on
the commodities markets researched when these markets are defined re-
gionally to the territory of the EU. Subsequently, unilateral conduct of the
trade associations researched meets the appreciability requirement insofar
as its conduct can be defined as an agreement. This is explained in the next
Chapter.”80

777 See Part II, Chapter 7, B, 1, 2.

778 It would require arduous research to calculate the market shares of non-mem-
bers in comparison to those of members in each of the commodities industries
researched. Therefore, non-members are deemed to possess more than 10% mar-
ket shares and have more than an annual Community turnover of 40 million
euro. The presence of an agreement for the members of the trade associations
researched is discussed in Part III, Chapter 9, B, I and III.

779 Although EU-wide shares are unaccounted for, global empirical percentages and
statements indicate the crucial role of these associations in international trade.
Accordingly, establishing Community market shares can be considered extrane-
ous and superfluous. It is also likely that the fairly low Community threshold is
met, despite the trade associations researched operating on a not-for-profit basis.

780 See Part III, Chapter 9, B, II.
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Safeguarding the EU internal market against unacceptable conduct is
quintessential for the EU Member States.”8! Upon a belief that an undis-
torted free market economy will further economic growth and benefit
consumers, potential anti-competitive nonlegal sanctions imposed by the
trade associations researched and executed by their members and non-
members can infringe two core prohibitions of EU Competition Law: first,
Article 101 TFEU and, second, Article 102 TFEU. Before going into a sub-
stantive analysis of whether indeed both provisions are infringed upon, the
framework of the scope of application of both Articles must be extended.
To claim authority as to whether this is the case, the Commission — being
the principal enforcer of EU Competition Law — must provide evidence
that, first, the legal boundary and, second, economic boundaries are ful-
filled.”82

The legal boundary, on the one hand, is exceeded by the members of the
trade associations researched and non-members pursuant to Articles 101
and 102 TFEU.”® Industry actors belonging to both groups of actors are
undertakings within the meaning of both provisions because they engage
in economic activities. This is not true when they are not entities, but are
private individuals. Then, the legal boundary is not met. Determining
whether the trade associations researched go beyond the legal boundary re-
quires a more arduous reasoning.”% Whereas these trade associations are
associations of undertakings within the meaning of Article 101 TFEU and
thus exceed the legal boundary, this concept does not exist under Article
102 TFEU. Put differently, to fall within the legal bounds of Article 102,
the trade associations must be classified as undertakings. Given their func-
tioning as umbrella organizations for different undertakings, such a quali-
fication is not problematic. An absence of profit maximization as an un-
derlying motive when providing services to their members also does not
change this outcome. Whereas one could argue that services provided by
the trade associations researched which include nonlegal sanctions are ex-
cluded from the scope of Article 102 TFEU because they fall within the es-
sential prerogatives of the State (z.e. essential function of the State), in my
opinion, they do not. The trade associations researched were formed to ac-

781 See Part III, Chapter 8, A.
782 See Part III, Chapter 8, B.
783 See Part I1I, Chapter 8, C, 1.
784 See Part III, Chapter 8, C, II.
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commodate the needs of globally active industry actors that operate in spe-
cific commodities markets. Hence, the trade associations are detached
from the State and operate within a PLS. Moreover, due to the harmful ef-
fects for targeted wrongdoers, it would be imprudent to treat the trade
associations researched as public undertakings. This would prevent an an-
titrust review on the merits. Consequently, the trade associations re-
searched are undertakings within the meaning of Article 102 TFEU.

Exceeding the economic boundaries (z.e. the concept of the effect on in-
ter-state trade), on the other hand, requires a more burdensome task for
the Commission.”® This is because the Commission must take the inter-
pretation of this concept given by the CJEU into account which is pro-
foundly less specific with regard to the appreciability standard.”$¢ In line
with the CJEU’s reasoning, the Commission must explain that the nonle-
gal sanctions imposed by the trade associations researched and executed by
their members and non-members are capable of having the effect of hin-
dering trade.”®” Whereas the definition used by the CJEU consists of overt-
ly vague norms that need clarification through their application, the Com-
mission needs to fulfil three elements before it can assess conduct under
Articles 101 and 102 TFEU. These prerequisites can be found in the Guide-
lines on Inter-State Trade.

First, the Commission must establish that the three groups of actors are
engaged in cross-border activity.”®® It deserves no further explanation that
this requirement is fulfilled. Second, nonlegal sanctioning must be capable
of having a direct or indirect, actual or potential, influence on the pattern
of trade between Member States.”%” Given that little evidence is needed to
satisfy this requirement and only once in the history of the CJEU has this
requirement not been fulfilled, nonlegal sanctioning by the trade asso-
ciations researched, their members and non-members can potentially in-
fluence Community trade. Obviously, when a member undertaking of a
trade ass