D. Secondary legal framework on “media law” and media
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1. Querview

In 1996, the European Commission presented an internal draft for a direc-
tive on media diversity*’3, which was withdrawn after opposition even be-
fore it was introduced into the legislative process at the Commission level.
This was primarily due to doubts relating to competences, since the very
title of the directive would not have justified an invocation of the internal
market competence and the content could not have been based on any ex-
isting legal basis.*** A subsequent draft for a directive on media ownership
in the internal market*%S was not primarily aimed at securing media diver-
sity, but was intended to achieve this goal indirectly by making the inter-
nal market a reality, although the invocation of internal market-related
competences was also strongly questioned.4%¢ The draft was also eventually
withdrawn due to opposition from Member States.*”” Moreover, numer-
ous attempts by the European Parliament, especially in the 1990s and the
first decade of the 21st century, to persuade the European Commission to
take concrete measures to safeguard media diversity have also been unsuc-
cessful.#%® Taking into account the competence of the Member States in

403 Unpublished. Cf. on this and the following in detail Ress/Bréhmer, Europaische
Gemeinschaft und Medienvielfalt; Cole, Europarechtliche Rahmenbedingungen
fir die Pluralismussicherung im Rundfunk, p. 93, 94 et seq.

404 Paal, Medienvielfalt und Wettbewerbsreche, p. 178.

405 Unpublished. Cf. on this and the following in detail Ress/Bréhmer, Europaische
Gemeinschaft und Medienvielfalt. Further notes on the content of the draft van
Loon in: Media Law & Policy 2001, 11, 17 et seq.; Westphal in: European Busi-
ness Law Review 2002, 459, p. 465 et seq.

406 Cf. Ress/Brobmer, Europaische Gemeinschaft und Medienvielfalt; van Loon in:
Media Law & Policy 2001, 11, 17 et seq.; Westphal in: European Business Law
Review 2002, 459, p. 465 et seq; see also Paal, Medienvielfalt und Wettbewerb-
srecht, p. 179, with further references.

407 Frey in: ZUM 1998, 985, 985.

408 On this: Valcke, Challenges of Regulating Media Pluralism in the European
Union, p. 26.
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this area, there is to date no secondary law of the European Union which
directly regulates media diversity.*?” Media law as a whole — also in the
sense of a broad concept of a horizontal issue - is not and could not be ful-
ly harmonized within the framework of the distribution of competencies
at EU level.

However, there are a number of acts of secondary law that either direct-
ly address the media or at least have a relevant impact on the media them-
selves or their distribution channels and thus serve as components of a
“European media law”, which, however, essentially only makes specifica-
tions for implementation but does not aim for full harmonization. First
and foremost in this context is the AVMSD, which — as the only one of the
legislative acts to be presented below — focuses on the regulation of (in this
case audiovisual) media in the sense of content regulation and can there-
fore be seen as the centerpiece of “European media law”. However, against
the backdrop of the modern media landscape, in which the boundaries be-
tween content providers and platforms are becoming increasingly blurred,
intermediaries are acting as gatekeepers for information gathering from a
user perspective and for visibility from a media provider perspective on the
one hand, but are also competing with traditional media undertakings on
the other, the e-Commerce Directive (ECD) is also becoming increasingly
importan. As a horizontal legal instrument that in particular provides lia-
bility privileges for information society services, it also plays a central role
with regard to the dissemination of media content. Since it has not been
amended since its adoption in 2000, the strongest need for action in this
respect is recognized at the EU level, after numerous relevant acts of sec-
ondary law have been amended or newly adopted on the initiative of the
last Commission.*!? This also includes rules of copyright law, telecommu-
nications law and consumer protection law, in particular to the extent that
they contain special provisions or exceptions for the media. In addition,
the concretizations of competition law through secondary law also play an

409 Cf. on the pros and cons of shifting the safeguarding of pluralism to the EU level
also Gounalakis/Zagouras in: ZUM 2006, 716, 716 et seq., who, for understand-
able reasons, argue in favor of an (at that time) EC safeguarding of pluralism
without, however, in this context going into the problem of competences in
more detail, but instead justify it in favor of the EC on the basis of differences in
national regulations (724 et seq.); objecting in turn with convincing arguments
Hain in: AfP 2007, 527, 532 et seq.; generally at a glance Cole, Europarechtliche
Rahmenbedingungen fiir die Pluralismussicherung im Rundfunk, p. 93 et seq.

410 Cf. on this at a glance Cole/Etteldorf/Ullrich, Cross-border Dissemination of On-
line Content, p. 91 et seq.
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important role, with the Merger Regulation being the most relevant here
due to its connection with safeguarding diversity.

These legal bases under secondary law will be considered in this chapter
and examined with regard to the connection with the Member States’
competence for safeguarding media diversity. This section is supplemented
by a look at planned legal acts at EU level, which shed light on emerging
trends and possibly also conflicts. The chapter concludes with an overview
of current EU measures in the form of coordination and support measures,
which are worth examining especially in light of the fact that these can be
precursors to legislative measures or are chosen as instruments in areas in
which the EU has no genuine regulatory competence. The chapter thus
considers and summarizes in the conclusions which implications are to be
drawn from the secondary law foundations for the (competence to) safe-
guarding media diversity and the adoption of corresponding regulation.

II. Links in existing secondary law
1. E-Commerce-Directive

The aim of the e-Commerce Directive (ECD)*'! was to provide a coherent
framework for Internet commerce. The core of the directive is therefore
also the elimination of legal uncertainties for cross-border online services
and the guarantee of the free movement of information society services be-
tween the Member States.*1? This is in line with the objective as laid down
in Art. 1 ECD: The Directive seeks to contribute to the proper functioning
of the internal market by ensuring the free movement of information soci-
ety services between the Member States and, to this end, by approximating
certain national rules applicable to information society services. To ensure
this, the ECD establishes the country of origin principle as well as the prin-
ciple excluding prior authorisation for information society services on a

411 Directive 2000/31/EC of the European Parliament and of the Council of 8 June
2000 on certain legal aspects of information society services, in particular elec-
tronic commerce, in the Internal Market (‘Directive on electronic commerce’),
O] L 178 of 17.07.2000, p. 1-16, https:/eur-lex.curopa.cu/legal-
content/EN/ALL/?uri=celex%3A32000L0031.

412 In detail on the ECD as well as on the question of whether it still meets the reali-
ties of the digital age in relation to the media sector cf. Cole/Etteldorf/Ullrich,
Cross-border Dissemination of Online Content. On the historical development
cf. Valcke/Dommering in: Castendyk/Dommering/Scheuer, p. 1083.
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binding basis and sets out requirements with which such services must
comply.#13 These include information requirements (including in relation
to commercial communications), provisions on the handling of electronic
contracts, extrajudicial dispute resolution, court actions, and on coopera-
tion. In contrast, the ECD does not contain concrete requirements for the
supervision of the services covered by it, but leaves the task of ensuring the
enforcement of the ECD entirely to the Member States (Art. 20 ECD). The
minimum harmonization approach pursued within the framework of the
ECD is already documented in its recital 10, which states that, in accor-
dance with the principle of proportionality, the measures provided for in
the directive were strictly limited to the minimum needed to achieve the
objective of the proper functioning of the internal market for information
society services — from the perspective of the time.#14

The centerpiece of the ECD is the horizontally applicable tiered liability
system set forth in Art. 12 to 15. In the form of a categorization of different
providers into caching, access, and hosting providers, it privileges these
(without having to go into detail here on the individual provisions and
their interpretation by the CJEU#'5). However, the precondition for ex-
emption from liability for illegal content available via the service is that
they are merely passive providers of services for the distribution of third-
party content and have no knowledge of the illegality of the content in
question. Moreover, no active monitoring obligations may be imposed on
these providers. For media regulation, these provisions are relevant on the
one hand because media undertakings regularly have a presence on such
platforms themselves, i.e., the information society services act as distribu-
tors, and on the other hand because media undertakings in certain cases
compete with the platforms for the same or similar recipient and advertis-
ing market (although and to the extent that the platforms provide third-
party, for example user-generated, content and are not themselves content
creators, because they then fall under a different category of responsibility
anyway) or compete on the platforms with other content providers.

While, e.g., the liability privileges in Art. 12 to 15 ECD must be ob-
served by the Member States when implementing rules that affect the

413 On the differences as to the country of origin principle in the ECD compared to
the AVMSD (or TwF Directive) Cole, The Country of Origin Principle, 113, 113
et seq.

414 Cf. in detail on the ECD e.g. Biillesbach et al., Concise European IT Law, Part II;
Valcke/Dommering in: Castendyk/Dommering/Scheuer, p. 1083 et seq.

415 In detail Cole/Etteldorf/Ullrich, Cross-border Dissemination of Online Content, p.
169 et seq.

176

[@her |


https://doi.org/10.5771/9783748924975-173
https://www.nomos-elibrary.de/agb

D. Secondary legal framework on “media law” and media pluralism

question of liability for content that can be accessed via platforms, this
does not apply if a regulation — for example within the framework of me-
dia regulation in the Member States — also affects providers that fall within
the scope of the ECD. The broad definition of information society services
in the Information Procedures Directive*!¢ results in many services that
did not exist at the time the ECD was adopted nevertheless being covered
by it. This also applies, and especially against the backdrop of the digital
transformation and the blurring of the boundaries between media
providers and intermediaries, to forms of offerings that play an important
role in the dissemination of information as information society services,
such as VSP or search engines. Calls for the creation of a new category of
platform providers for content (distribution) in the ECD or another piece
of legislation, which were already made during the last revision of the
AVMSD#7 and then again during the discussions on the reform of the
ECD or prior to the legislative proposal for the Digital Services Act*!® have
not yet been taken up. For the time being, the traditional internal market
orientation of the ECD applies, which does not differentiate according to
the type of intermediary — apart from the distinction within the categories
in the case of liability privileges.

With regard to the assignment of competence for safeguarding media
pluralism to the Member State level, the ECD therefore refers to media
pluralism as an objective of general public interest in such a way that, de-
spite the broad scope of the Directive, existing rules — or such to be created
in the future — of the Member States — and of the Union — with this objec-
tive remain unaffected.*!? Art. 1(6) ECD states in this regard:

416 Directive 98/34/EC of the European Parliament and of the Council of 22 June
1998 aying [sic] down a procedure for the provision of information in the field
of technical standards and regulations and of rules on Information Society ser-
vices, OJ L 204 of 21.07.1998, p. 37-48, repealed by Directive (EU) 2015/1535 of
the European Parliament and of the Council of 9 September 2015 laying down a
procedure for the provision of information in the field of technical regulations
and of rules on Information Society services, O] L 241 of 17.09.2015, p. 1-15. Cf.
also the consolidated text of Directive 98/34/EC, available at https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/?uri=CELEX%3A01998L0034-20151007.

417 Cf. Bdrd/Bayer/Carrera, A comparative analysis of media freedom and pluralism
in the EU Member States, p. 75, who want to address separately such services
that consist in the transmission or distribution of information provided by an-
other person.

418 Cf. on this ERGA, Position Paper on the Digital Services Act, which advocates
the introduction of a new category in the form of online content platforms.

419 See also Valcke, Challenges of Regulating Media Pluralism in the EU, p. 27, with
reference to Art. 8(1), 9(4) and 18(1) of the Framework Directive and its rec. 5, 6
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This Directive does not affect measures taken at Community or national lev-
el, in the respect of Community law, in order to promote cultural and lin-
guistic diversity and to ensure the defence of pluralism.

This is to be emphasized first of all insofar as Art. 1(6) ECD also speaks of
Community (from the point of view of that time; today therefore "the Euro-
pean Union") measures that serve to promote cultural diversity. However,
this must not be misunderstood to mean that it was a legal basis for rules
on safeguarding diversity. First, Union action requires a legal basis under
primary law, as has been considered in detail above. This is precisely what
is lacking with regard to rules on safeguarding diversity. Second, primary
law explicitly limits Union action in the cultural sphere to funding oppor-
tunities, as can be seen from the cultural clause of Art. 167 TFEU. Accord-
ingly, the ECD provision refers to measures aimed, e.g., at promoting co-
operation between Member States and, where appropriate, supplementary
measures in the cultural segment, such as preserving cultural heritage. This
is confirmed by the related recital 63, which defines the exception of
Art. 1(6) ECD in more detail and in this context only addresses measures
of the Member States and in particular recognizes the diversity of cultural
objectives:

The adoption of this Directive will not prevent the Member States from tak-
ing into account the various social, societal and cultural implications which
are inherent in the advent of the information society; in particular it should
not hinder measures which Member States might adopt in conformity with
Community law to achieve social, cultural and democratic goals taking into
account thetr linguistic diversity, national and regional specificities as well
as their cultural heritage, and to ensure and maintain public access to the
widest possible range of information society services; in any case, the develop-
ment of the information society is to ensure that Community citizens can
have access to the cultural European beritage provided in the digital environ-
ment.

Member State rules on safeguarding diversity are thus unaffected by the
ECD, if only for systematic reasons of competence.*?? This equally refers
both to rules already in place at the time and to any regulation issued in

and 31. See on this for the comparable area of network regulation especially un-
der D.ILS.

420 Cf. on this Paal, Intermediare: Regulierung und Vielfaltssicherung, p. 38, who,
however, does not rely on Art. 1(6) in the sense of an derogation, but sees mea-
sures for safeguarding diversity in publishing as already not covered by the coor-
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the future. However, the Member States are limited by the fact that the
measures taken must be in line with Community (today: Union) law, in
particular with general legal principles such as fundamental rights.#?!

In addition to this exception, there is — again comparable to a procedure
also known from the AVMSD - also another option to deviate from the
country of origin principle enshrined in the Directive, which is relevant in
connection with the regulation of the media. While this principle, as just
mentioned, normally prevents Member States from restricting the free
movement of information society services from another Member State for
reasons falling within the coordinated field, there is a possibility to dero-
gate from it for the protection of overriding important legal interests: Ac-
cording to Art. 3(4) ECD, Member States may deviate from this principle
in individual cases if this is necessary for reasons of protection of minors or
the fight against any incitement to hatred on grounds of race, sex, religion
or nationality. The authority to deviate is also subject to the condition of
appropriateness and the existence of interference with or serious danger to
the above-mentioned protected interests. In addition, a procedure ex-
plained in Art. 4(b), 5 and 6 must be followed — unless urgent cases are in-
volved — which provides for the involvement of the Member State of estab-
lishment of the respective provider and the European Commission.

Both aspects, the exception as well as the power to deviate, document
that the ECD has not led to a standardization in the sense that Member
States’ action to protect general interests such as media pluralism or the
fight against certain crimes is excluded. This takes account of the fact —
apart from the abstract problem that Union action must be fully covered
by the respective legal basis and must not make action by the Member
States in these reserved areas impossible — that the Member States are in a
better position to assess certain contexts, such as in this case the necessary
measures to safeguard pluralism.

dinated area of the Directive according to Art. 3(2) in conjunction with Art. 2(h)
ECD. These provisions require Member States not to impede cross-border access
to services for reasons that fall within the coordinated scope of the Directive.
However, the coordinated field does not refer to every regulation on informa-
tion society services, but only for certain aspects of their activity. The Union also
has no legislative competence in other areas.

421 Cf. on this in detail unter D.IL2.c. Liesching (Das Herkunftslandprinzip nach E-
Commerce- und AVMSD, p. 78 et seq.) does not go into more detail on Art. 1(6)
against the background of the question examined there limited solely on the
country of origin principle (and thus not in the focus of aspects of safeguarding
diversity) and merely refers to the Commission’s comments in the notification
procedure for the MStV in connection with the country of origin principle.
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2. AVMS Directive
a. Historical analysis in the context of safeguarding diversity

As a predecessor to the AVMSD, the Television without Frontiers Directive
(TwF Directive)*?? was created in 1989 with the aim of establishing rules
for the cross-border transmission of television broadcasts that would en-
sure the transition from national markets to a common market for the pro-
duction and distribution of programs and that would guarantee fair condi-
tions of competition, without prejudice to television’s function of safe-
guarding the general interest.?* This objective was pursued with the ap-
proach of minimum harmonization*** on the underlying country of origin
principle*? as the core element of regulation.

In substantive terms, the key points of the TwF Directive were quota
regulations for the promotion of European works — regulations that the
German states felt were outside the EU competences*?¢ —, the regulation of
advertising and sponsorship, provisions on the protection of minors and
on content inciting hatred, and the right of reply. In total and as regards its
scope, the Directive should regulate only the “minimum rules needed” to
enable the free movement of broadcasts, but should not interfere with the
competence of the Member States with regard to organization, financing
or program content.*”” In particular, autonomous cultural developments
in the Member States and the preservation of cultural diversity in the
Community should not be affected by the Directive.*?8 Safeguarding diver-
sity played less of a role as an independent regulatory goal than as a side

422 Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain
provisions laid down by Law, Regulation or Administrative Action in Member
States concerning the pursuit of television broadcasting activities, OJ L 298 of
17.10.1989,  p.  23-30,  https://eur-lex.europa.cu/legal-content/EN/TXT/?
uri=celex:31989L0552.

423 Rec. 3 TwF Directive.

424 Directive 89/552/EEC already contains the wording that this directive regulates
“the minimum rules needed to guarantee freedom of transmission in broadcast-
ing”.

425 Cf. on this Cole, The Country of Origin Principle, 113, 113 et seq.

426 Cf. BVerfGE 92, 203 (205 et seq.).

427 Cf. rec. 13 TwF Directive.

428 Cf. rec. 13 TwF Directive. Cf. on the history of the TwF and AVMS Directives
against the background of an economic approach also Broughton Micova, The
Audiovisual Media Services Directive: Balancing liberalisation and protection
(DRAFT).
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effect therein: By preventing actions that could interfere with the free flow
of broadcasts or encourage the emergence of dominant positions, potential
threats to pluralism and freedom of information could also be coun-
tered.*?® Ensuring this, however, remained a task for the Member States.
This is documented in particular by three factors that could be identified
in the TwF Directive:

(1.) the deliberately chosen approach of minimum harmonization, docu-
mented by the recitals to the Directive,

(2.) granting in part wide latitude even within harmonized rules — e.g. in
the sense of setting targets through the Directive, but leaving the way
to do so to the Member States —*3°, and

(3.) the introduction of a general power of derogation in Art. 3(1) TwF Di-
rective.

The latter allows Member States to lay down stricter or more detailed pro-
visions for television broadcasters under their jurisdiction in the areas cov-
ered by the Directive, for example to allow for an active policy in favor of a
particular language or for other “certain circumstances”®!, including the
pursuit of cultural objectives.*3

In contrast, it is not possible to identify a distinct cultural policy focus
in the individual regulatory areas of the TwF Directive. Rather, they served
to protect other legally protected interests, in particular consumer protec-
tion (e.g. advertisement labeling and sponsoring), youth protection (e.g.
advertising that impairs development) and the internal market (e.g. coun-
try of origin principle). This also applies to the rules for the promotion of
(independent) European works, which at first glance appear to be mea-
sures for the protection of cultural diversity and the preservation of Euro-
pean film culture, but in fact — as the recitals (especially 20, 23) demon-
strate — were in particular aimed at favoring the formation of markets for
television productions in the Member States, the promotion of new

429 Cf. on this rec. 16 TwF Directive.

430 For example, with regard to the promotion of independent European works,
Art. 5 sentence 1 TwF Directive formulated — as one of the core concerns in es-
tablishing the Directive — that Member States should ensure “where practicable
and by appropriate means” that broadcasters reserve “at least” ten percent of
their broadcasting time for independent works.

431 Rec. 25, 26 TwF Directive.

432 See on this in detail below in chapter D.I1.2.c. Cf. on the wording of Art. 3 TwF
Directive also Dommering/Scheuer/Adler in: Castendyk/Dommering/Scheuer, p.
857 et seq.
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sources for television productions as well as of small and medium-sized en-
terprises in the television industry and the creation of employment oppor-
tunities, i.e. aimed at industry, fairness of trade and competition.*33 This
strengthening of the European film and TV industry occurred not least be-
cause of the influence of major U.S. content providers, whose channels
penetrated the European market.#** The background for the special em-
phasis on economic motives for the regulation in this context was proba-
bly also the lack of a competence basis for creating a regulation that fo-
cused on cultural policy. The wording of the Directive, which left it to the
Member States to assess whether appropriate measures should be taken,
was therefore accordingly cautious.

This line was also maintained in the reform of the Directive, which took
place once every decade in the following period.**S In an effort to adapt
the provisions of the TwF Directive to a new advertising environment and
technological developments in television broadcasting, Directive 97/36/
EC#¢ introduced important innovations in the areas of teleshopping and
the broadcasting of major events, and deepened the provisions of the law
on the protection of minors from harmful content. From the procedural
point of view, the provisions on jurisdiction were concretized in the form
of the criteria for determining jurisdiction and the Contact Committee
was established. However, the basic concept of minimum harmonization
was retained, in particular also with the reaffirmation that the concept of
basic harmonization chosen by the TwF Directive was still necessary, but
also sufficient, to ensure the free reception of television broadcasts in the
Community.*” Accordingly, the objectives in the form of protection of
the right to information (e.g. broadcasting of major events), improved

433 Accordingly, in its 1986 proposal for a directive, the Commission also already
emphasized that “the vulnerability of European cultural industries is not due to
lack of creative talent, but to fragmented production and distribution systems”,
0J C 179 of 17.07.1986, p. 4-10, 6.

434 Broghton Micova, The Audiovisual Media Services Directive: Balancing liberalisa-
tion and protection (DRAFT), p. 4 et seq.

435 In detail on the genesis of the TWF Directive Weinand, Implementing the Audio-
visual Media Services Directive, p. 70 et seq.

436 Directive 97/36/EC of the European Parliament and of the Council of 30 June
1997 amending Council Directive 89/552/EEC on the coordination of certain
provisions laid down by law, regulation or administrative action in Member
States concerning the pursuit of television broadcasting activities, OJ L 202 of
30.07.1997, p.  60-70,  https://eur-lex.europa.ew/legal-content/EN/TXT/?
uri=CELEX:31997L0036.

437 Rec. 44 Directive 97/36/EC.
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competitiveness of the programme industry (e.g. revision of the provisions
and exceptions for the promotion of European works), consumer protec-
tion (e.g. regulation of teleshopping) and protection of minors (e.g. prohi-
bition of content that seriously impairs development) were also at the fore-
front of the reform. In this context, cultural aspects were only taken into
account in activities based on other provisions, as the obligation under the
cultural horizontal clause already required at that time.*3%

While the power to derogate under Art.3(1) of the TwF Directive re-
mained essentially untouched by the reform, the recitals now specified the
other “certain circumstances” in which Member States were to be able to
adopt stricter provisions. Recital 44 listed for this purpose, in particular
and among other things, the protection of the public interest in terms of
television’s role as a provider of information, education, culture and enter-
tainment, the need to safeguard pluralism in the information industry and
the media, and the protection of competition with a view to avoiding the
abuse of dominant positions. Although such Member State rules must be
compatible with Community law, the safeguarding of pluralism in the
(audiovisual) media is thus clearly seen here as being within the compe-
tence and interests of the Member States, even in areas in which the Euro-
pean legislature has already documented its regulatory intent and compe-
tence for legal and economic aspects relating to services by harmonizing
precisely those rules in the Directive.

This line was continued with the next reform. Ten years after the previ-
ous revision of the Directive, Directive 2007/65/EC*¥ aimed to respond
once again to new technical circumstances, in particular against the back-
ground of the growing importance of the Internet, and to adapt the legal
framework to the convergence of the media. To this end, provisions were
introduced for on-demand services as part of a tiered regulatory approach
that, while separating linear and non-linear offerings, recognized the tele-
vision-like nature of audiovisual on-demand offerings on the Internet and
therefore introduced similar obligations in certain areas. There was a re-
newed concretization of the provisions on jurisdiction, information re-

438 So explicitly rec. 25 with reference to Art. 128(4) TEC (Amsterdam consolidated
version), OJ C 340 of 10.11.1997, p. 173-306 (now Art. 167 TFEU).

439 Directive 2007/65/EC of the European Parliament and of the Council of 11 De-
cember 2007 amending Council Directive 89/552/EEC on the coordination of
certain provisions laid down by law, regulation or administrative action in Mem-
ber States concerning the pursuit of television broadcasting activities, OJ L 332
of 18.12.2007, p. 27-45, https://eur-lex.curopa.cu/legal-content/EN/TXT/?
uri=celex%3A32007L006S.
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quirements for providers were introduced or revised, the right to short
news reports was established, and adjustments were made in the area of
commercial communications, in particular with regard to product place-
ment. In the context of Art. 3, approaches of self-regulation and co-regu-
lation were also introduced into the Directive for the first time by stipulat-
ing that the Member States promote such regulations in the coordinated
field — but only to the extent permitted under national law. However, the
concretization and scope of the use of such regulatory instruments was left
to the Member States — in line with a minimum harmonization approach.

While aspects of safeguarding diversity in the media played a greater
role in the general considerations for Directive 2007/65/EC than in the pre-
decessor directives*?, safeguarding pluralism is not taken up as a direct ob-
jective in the text of the Directive — in line with the lack of a legal basis in
terms of competence. In its 2003 Green Paper on services of general inter-
est, the Commission also explicitly emphasized that “[Alt present, sec-
ondary Community legislation does not contain any provisions directly
aiming to safeguard the pluralism of the media”##!. However, individual
innovations were framed in the context of media pluralism. Thus, the clari-
fication of competence rules was placed under the point of view that in or-
der to “enhance media pluralism throughout the European Union”, only
one Member State should have jurisdiction over an audiovisual media ser-
vice provider and that “pluralism of information should be a fundamental
principle of the European Union”#4%; the introduction of the right to short
news reports was justified by the absolute essentiality to promote pluralism
through the diversity of news production and programming across the
EU*#; the obligation to promote European works on the part of on-de-
mand audiovisual media service providers was underpinned at least by the
fact that the providers thereby (also) contribute actively to the promotion
of cultural diversity*#4.

However, this greater emphasis on media diversity was not accompa-
nied by a reorientation of the Directive to the effect that safeguarding di-
versity would have become an objective of the EU, pursued with concrete

440 Cf. rec. 1, 3, 4, 5, 8, which refer to the general direction of the EU's regulatory
policy in the audiovisual area, understanding diversity of opinion and the media
as a cornerstone in this context.

441 Green paper on services of general interest, COM/2003/0270 final, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:52003DC0270, para. 74.

442 Rec. 28 Directive 2007/65/EC.

443 Rec. 38 Directive 2007/65/EC.

444 Rec. 48 Directive 2007/65/EC.
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rules at the level of secondary law. Rather, the stronger inclusion of diver-
sity considerations was probably also due to corresponding statements in
the EU Commission’s communication on the future of European regula-
tory audiovisual policy, which immediately preceded the reform.**s How-
ever, it is pointed out therein that the protection of pluralism in the media
is primarily the responsibility of the Member States, but that some Com-
munity legal acts nevertheless contribute more or less indirectly to the pro-
tection of media pluralism, such as in competition law and certain provi-
sions of the TwF Directive (esp. as regards the promotion of European
works). Accordingly, the 2007 reform also emphasizes that the Member
States are free to choose the appropriate instruments according to their le-
gal traditions and established structures when transposing the Directive,
whereby the instruments chosen should contribute to the promotion of
media pluralism.#4¢

In 2010, a codification of the Directive took place, which brought to-
gether in one text all the adaptations set out in the amending Directives up
to that point and re-promulgated the act as the Audiovisual Media Services
Directive. This was not coupled with a change in content. In particular,
the recitals of Directive 2007/65/EC dealing with aspects of safeguarding
diversity have also been incorporated verbatim and in full into Directive
2010/13/EU, i.e. their continued validity has been recognized.*4” A change
in audiovisual policy and the previous line of locating safeguarding diversi-
ty at Member State level — albeit as an important principle at EU level —
had therefore not taken place.

445 Communication from the Commission of 15 December 2003 on the future of
European regulatory audiovisual policy, COM(2003) 784 final, https://eur-lex.eu-
ropa.cu/legal-content/EN/TXT/?uri=CELEX%3A52013D-
C0784&qid:1614597375820.

446 Rec. 65 Directive 2007/65/EC.

447 Comparing Directive 2007/65/EC with (Directive 2010/13/EU): 1(4), 3(5), 4(6),
5(7), 8(12), 28(34), 38(48) and 65(94).
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b. AVMSD reform 2018

With a comprehensive reform*#, the AVMSD, initiated by a Commission
proposal in May 20164, was revised in 2018 and significantly expanded in
terms of scope to adapt it — once again — to the realities of a rapidly evolv-
ing media landscape. The requirements of the Directive were to be trans-
posed by the Member States by 19 September 2020, with only Germany
and Denmark having adopted a final transposition and Austria a partial
one in national law by the end of the transposition period. In other Mem-
ber States, however, legislative projects have already been initiated.*°

The reform was triggered in 2013 by the Green Paper on media conver-
gence, in which the Commission in particular raised the question of the
timeliness of existing regulation and the impact of media convergence on
media diversity.*' With regard to aspects of safeguarding diversity against
the backdrop of the changing media landscape, the Commission empha-
sized, among other things, that the AVMSD and competition rules con-
tribute to the preservation of media pluralism both at EU and Member

448 For an overview of the developments in the trilogue procedure, cf. the synopsis
by EMR, available at https://emr-sb.de/synopsis-avms/. A comparison of the ver-
sions of the Directive before and after the changes made by the directive adopted
in 2018 can also be found there, as well as a (non-official) consolidated version
of the AVMSD.

449 Proposal for a Directive of the European Parliament and of the Council amend-
ing Directive 2010/13/EU on the coordination of certain provisions laid down by
law, regulation or administrative action in Member States concerning the provi-
sion of audiovisual media services in view of changing market realities,
COM(2016) 287 final, 25.5.2016, https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=celex:52016PC0287. An initial assessment of the proposed
amendment can be found at Weinand, Implementing the Audiovisual Media Ser-
vices Directive, p. 719 et seq.; Burggraf/Gerlach/Wiesner in: Media Perspektiven
10/2018, 496, 496 et seq.; as well as Cole/Etteldorf, Von Fernsehen ohne Grenzen
zu Video-Sharing-Plattformen, Hate Speech und Overlays — die Anpassung der
EU-Richtlinie iber audiovisuelle Mediendienste an das digitale Zeitalter.

450 Cf. on this the overviews in the databases of the Commission (https:/eur-lex.cu-
ropa.eu/legal-content/EN/NIM/?uri=CELEX:32018L18088&qid=1599556794041)
and the European Audiovisual Observatory (https:/www.obs.coe.int/en/web/
observatoire/home/-/asset_publisher/9iKCxBYgiO6S/content/which-eu-coun-
tries-have-transposed-the-avmsd-into-national-legislation-?_101_IN-
STANCE_9iKCxBYgiO6S_viewMode=view/).

451 European Commission, Green Paper Preparing for a Fully Converged Audio-
visual World: Growth, Creation and Values, COM(2013) 231 final, 24.4.2013,
https://eur-lex.europa.cu/legal-content/EN/TXT/?uri=CELEX%3A52013D-
C0231&qid=1614597256678.
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State level. In this context, the Commission explained in a footnote that
the AVMSD supports media pluralism (only) by allowing audiovisual me-
dia services to freely circulate within the single market, based on the coun-
try of origin principle and e.g. through Art. 14, which in turn, together
with the specific rules on the promotion of European works, supports me-
dia pluralism.#52 Also in a different context dealing with the values under-
lying the regulation of audiovisual media services, the Commission em-
phasizes in the Green Paper that the promotion of media pluralism and
cultural diversity should be seen in the context of Art. 167(4) TFEU and
that these regulatory objectives were not paramount for the purposes of
the AVMSD.#3 Potential threats to the diversity of opinion and the media
were identified in the Green Paper in particular with regard to the filtering
and highlighting of content by gatekeepers such as search engines and oth-
er intermediary platforms, since these — although they can also strengthen
the citizen’s ability to obtain information — can influence the spectrum of
accessible media offerings without the users” knowledge. Further consider-
ations were made on the general legal framework, commercial communi-
cation, protection of minors, accessibility of audiovisual content for per-
sons with disabilities, and other complementary aspects.

These considerations are reflected in the amending Directive (EU)
2018/1808, which was adopted later.#>* One of the significant changes is
the (renewed) expansion of the scope of the AVMSD, to include the newly
introduced category of video-sharing platforms (VSP). These are covered
by the new version of the Directive for the first time — provided they were
not previously already providers of non-linear services with own editorial
responsibility and therefore subject to the AVMSD since the 2007 revision
— and are thus held more accountable, in particular with regard to the pro-
tection of the general public from certain illegal content, commercial com-
munication and the protection of minors. The rules for non-linear audio-
visual media services were also adjusted again, aligning them even further
(but not completely) with the provisions for television providers. These

452 European Commission, Green Paper Preparing for a Fully Converged Audio-
visual World: Growth, Creation and Values, COM(2013) 231 final, 24.4.2013, p.
13, fn. 63.

453 European Commission, Green Paper Preparing for a Fully Converged Audio-
visual World: Growth, Creation and Values, COM(2013) 231 final, 24.4.2013, p.
10, fn. 50.

454 For an overview on the reform cf. also Cole/Etteldorf, Von Fernsehen ohne Gren-
zen zu Video-Sharing-Plattformen, Hate Speech und Overlays — die Anpassung
der EU-Richtlinie Giber audiovisuelle Mediendienste an das digitale Zeitalter.
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changes were made in consideration of the fact that newer players in the
audiovisual market, in particular streaming providers such as Netflix (in
the VoD area) and video distribution/access platforms such as YouTube (in
the VSP area), compete with providers of traditional services such as televi-
sion for the attention of the same recipients and advertisers and should
therefore be subject to at least approximately similar regulation.

Other amendments include a minimal concretization to clarify responsi-
bility criteria with regard to the country of origin principle**s, the require-
ments for the protection of minors*¢ and hate speech,*” the moderniza-
tion of the obligation to promotion of European works#3, the tightening
of qualitative and liberalization of quantitative advertising rules*?, the so-
called signal integrity*¢® as well as the obligation of the Member States to
contribute to the promotion of media literacy. In addition, institutional
and formal arrangements were made, which in turn may have significant
implications for the overall shape of media regulation in the future: so-
called codes of conduct (including European codes of conduct) are empha-
sized as new forms of regulation in the context of the overall strengthening
of self-regulation and co-regulation, and there is a commitment to greater
cooperation among regulators.*6!

With regard to aspects of safeguarding diversity as an objective in gener-
al, the reform has not brought any significant changes. Although recital 53
(in the context of the fulfillment of tasks by the national regulatory author-
ities) speaks, among other things, of media pluralism and cultural diversity
as “objectives”, the implementation of this objective is ultimately also con-
firmed by recital 61 insofar as it is to be located at the level of the Member
States: These are to respect the freedom of expression and information and

455 Cf. in detail Cole, The AVMSD Jurisdiction Criteria concerning Audiovisual Me-
dia Service Providers after the 2018 Reform.

456 On this Ukrow, Por-No Go im audiovisuellen Binnenmarkt?.

457 On this Cole/Etteldorf in: Medienhandbuch Osterreich, 56, 60 et seq.

458 On this Cole, Guiding Principles in establishing the Guidelines for Implementa-
tion of Article 13 (6) AVMSD; also Etteldorf in: UFITA 2019, 498, 506 et seq.
with regard to the implementation of promotion obligations in national law.

459 On this Etteldorf, Zwischen Fernsehen ohne Grenzen und Werbung ohne Gren-
zen.

460 On this Cole, Die Neuregelung des Artikel 7b Richtlinie 2010/13/EU (AVMD-
RL).

461 A detailed overview of the changes can be found at Weinand, UFITA 2018, 260,
260 et seq.; further Jager, ZUM 62(2019)6, 477, 477 et seq. On the institutional
and formal reforms cf. in detail Cole/Etteldorf/Ullrich, Cross-border Dissemina-
tion of Online Content, 101 et seq., 152 et seq.
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media pluralism, as well as cultural and linguistic diversity, in accordance
with the Unesco Convention on the Protection and Promotion of the Di-
versity of Cultural Expressions#? in any measure taken under the Direc-
tive.

With regard to certain rules in particular, however, the idea of (also)
safeguarding media diversity plays a greater role in the context of the re-
cent reform of the AVMSD. Areas in the context of which the safeguarding
of pluralism is particularly emphasized are the obligation (now enshrined
for the first time at EU level in the audiovisual field) to establish indepen-
dent regulatory bodies#3, the ability of creating national rules to appropri-
ately ensure prominence of content of general interest*¢4, transparency re-
quirements regarding ownership structures*’, and the (amended obliga-
tion to) promote European works, which are described in detail in chapter
D.I1.2.d.

It should be noted in general and with regard to safeguarding media di-
versity that despite the fact that the scope of application and harmoniza-
tion of the AVMSD has been constantly expanded over time, full harmo-
nization at this level is far from being achieved and the TwF Directive’s ap-
proach of minimum harmonization is being continued in certain areas.
This is expressed not only in general and further by the character of the
AVMSD as a directive*¢, but also by the explicit power of the Member
States, provided for in Art. 4(1), to deviate from the rules. Also the CJEU
only recently emphasized in its Vivendi decision as follows:

462 UNESCO, 2005 Convention for the Protection and Promotion of the Diversity
of Cultural Expressions, https://en.unesco.org/creativity/sites/creativity/files/
passeport-convention2005-web2.pdf.

463 Cf. rec. 54 and 55 as well as the remarks in the ex post REFIT evaluation prior to
the reform, Commission staff working document SWD/2016/0170 final -
2016/0151 (COD), https://eur-lex.europa.eu/legal-content/EN/TXT/?
qid=15967115267748&uri=CELEX:520165C0170, in the context of which the ex-
istence of independent regulatory bodies at the national level was assessed as a
prerequisite for the protection of media diversity.

464 Cf. on this rec. 25 Directive (EU) 2018/1808.

465 Cf. rec. 16 Directive (EU) 2018/1808.

466 By choosing the instrument of a directive, which according to Art. 288(3) TFEU
leaves the choice of form and methods of transposition to the national authori-
ties, the Union legislature has at the same time taken into account the horizontal
cultural policy clause in Art. 167 TFEU with its effect of protecting the
sovereignty of the Member States in terms of media policy in a manner related
to the type of legal act. Cf. on this Ukrow/Ress in: Grabitz/Hilf/Nettesheim,
Art. 167 TFEU, para. 148 et seq.
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“[...] both the Framework Directive and the Audiovisual Media Services Di-
rective effect a non-exbaustive harmonisation of national rules in their re-
spective fields, leaving the Member States with a margin of discretion to
adopt decisions at national level. In particular, in accordance with Article
1(3) of the Framework Directive, the Member States remain competent to
pursue general interest objectives, in particular relating to content regulation
and audiovisual policy, having due regard for EU law.”*¢

c. The relevance of Art. 4(1) AVMSD

Art. 4(1) AVMSD regulates the Member States’ power of derogation,
which relates to the regulatory fields coordinated by the Directive. This
can therefore also lead to stricter rules in national law with regard to the
harmonized regulations of the AVMSD, but these may then only be ap-
plied to providers under their own jurisdiction and - in line with the
country of origin principle — not to services received from other EU coun-
tries. Thus, this regulation is one of the key elements of the discretion left
to the Member States in the regulation of audiovisual media services or the
key element for determining Member State powers when it comes to areas
which are already (partially) harmonized by the Directive. However,
Art. 4(1) AVMSD does not apply in cases where Member States’ regula-
tions refer to or have an effect on services covered by the Directive but do
not concern the field coordinated by the AVMSD, even if they have cross-
border effects*®8. In this respect, there is room for maneuver for the Mem-
ber States anyway.

The power to derogate already existed in the original TwF Directive.
While the prohibition of circumvention (Art. 4(2) AVMSD) and the proce-
dure of recourse to providers under other jurisdiction (Art.4(4) and (5)
AVMSD) were established only over time, namely with Directives
1997/36/EC*° and 2007/65/EC, and amended by Directive (EU)

467 CJEU, case C-719/18, Vivendi SA / Autorita per le Garanzie nelle Comunicazioni,
para. 47.

468 On this in particular CJEU, joined cases C-244/10 and C-245/10, Mesopotamia
Broadcast A/S METV and Roj TV A/S / Bundesrepublik Deutschland, para. 37. On
this in detail Cole in: R.D.T.1. 47/2012, 50, 50 et seq.

469 Thus, in particular, settled case law of the CJEU to that date (e.g. cases 33/74,
Van Binsbergen / Bedrijfsvereniging voor de Metaalnijverbeid, and C-23/93, TV10
SA / Commissariaat voor de Media) has found its way into the Directive, according
to which a Member State retains the right to take action against a broadcaster
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2018/1808, para. 1 has changed little since its creation, as can be seen from
the following synopsis.

89/552/EEC

97/36/EC

2007/65/EC

(EU) 2018/1808

Member States
shall remain free
to require televi-
sion broadcasters
under their juris-
diction to lay
down more de-
tailed or stricter
rules in the areas

Member States
shall remain free
to require televi-
sion broadcasters
under their juris-
diction to com-
ply with more
detailed or
stricter rules in

Member States
shall remain free
to require media
service
providers under
their jurisdiction
to comply with
more detailed or
stricter rules in

Member States
shall remain free
to require media
service providers
under their juris-
diction to com-
ply with more
detailed or
stricter rules in

covered by this | the areas covered | the fields coor- | the fields coordi-

Directive. by this Directive. | dinated by this | nated by this Di-
Directive pro- rective, provided
vided that such | that such rules
rules are in are in compli-
compliance ance with Union
with Commu- | law.
nity law.

The general necessity of this rule and its substance in the form of the abili-
ty to derogate from the harmonized fields of the Directive has never been
questioned. For example was merely clarified that the rules adopted by the
Member States must comply with Community or Union law — a require-
ment which, as shown in the previous chapters, already results from gener-
al principles of Union law anyway and thus has only declaratory effect. In
the context of imposing stricter obligations on audiovisual media service
providers, consideration should be given in particular to fundamental free-
doms, fundamental rights and general principles of Union law, in particu-
lar the freedom to provide services (Art. 56 et seq. TFEU), the freedom of
the media (Art. 11 CFR) and the general principle of equal treatment.#”°

which establishes itself in another Member State but whose activities are wholly
or mainly directed towards the territory of the first Member State, if the broad-
caster has established itself with the intention of evading the rules which would
be applicable to it if it were established in the territory of the first Member State.
Cf. on this in particular CJEU, case C-234/12, Sky Italia srl / Autorita per le
Garanzie nelle Comunicazioni, para. 15 et seq.

470
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The definition of the objective of “general interest” does not follow
from the Directive itself. However, certain objectives which the EU legisla-
ture in particular included and includes under this term can be inferred
rom the recitals. These include, e.g., goals that are geared to language crite-
ria*’! or serve the realization of language policy goals#’? (which in turn are
intrinsically linked to cultural measures#’3), consumer protection, protec-
tion of minors, and cultural policy.## However, the lists there are by no
means exhaustive. Rather, with Art. 4(1), the EU legislature takes up the
long-established case law of the CJEU, developed over decades, on the defi-
nition of the general interest.#S Accordingly, in its case law on Art. 4
AVMSD (or Art. 3 TwF Directive)¥¢, the CJEU does not initially examine
the existence of an objective of general interest in order to justify the appli-
cability of Art. 4(1) AVMSD, but shifts this examination to the level of the
assessment of the violation of Union law, in particular of fundamental
freedoms, in the context of which it is equally a matter of pursuing over-
riding reasons of general interest.#”” Therefore, reference can be made here
to the explanations on the determination of an objective of general interest
in the light of the justification of restrictions of fundamental rights and
freedoms in chapters C.II, C.III and C.IV.1, which in particular conceive
safeguarding diversity as such an objective, which, as explained there, is
based on an approach of the ECtHR that again goes back a long way. It
follows that, irrespective of whether a measure taken by a Member State
falls within the fields covered by the Directive, Member States remain in

471 Rec. 26 Directive 89/552/EEC.

472 Rec. 44 Directive 1997/36/EC.

473 So expressly CJEU, C-222/07, Unidn de Televisiones Comerciales Asociadas (UTE-
CA) / Administracion General del Estado, para. 33.

474 Rec. 32 Directive 2007/65/EC.

475 So expressly with reference to the case law on Art. 43 and 49 TEC rec. 32 Direc-
tive 2007/65/EC.

476 In particular CJEU, case C-6/98, Arbeitsgemeinschaft Deutscher Rundfunkanstalten
(ARD) / Pro Sieben Media AG; CJEU, case C-500/06, Corporacion Dermoestética
SA / To Me Group Advertising Media; CJEU, case C-222/07, Unidn de Televisiones
Comerciales Asociadas (UTECA) / Administracion General del Estado; CJEU, case
C-234/12, Sky Italia srl / Autorita per le Garanzie nelle Comunicazioni; CJEU, case
C-314/14, Sanoma Media Finland Oy — Nelonen Media / Viestintdvirasto.

477 Cf. on this e.g. CJEU, case C-6/98, Arbeitsgemeinschaft Deutscher Rundfunkanstal-
ten (ARD) / Pro Sieben Media AG; CJEU, case C-500/06, Corporacidn Dermoestética
SA / To Me Group Advertising Media, para. 31 et seq.
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principle competent to adopt such a measure, provided that they comply
with Union law.478

As far as the definition of the “fields coordinated by this Directive” is
concerned, to which Art. 4(1) AVMSD alone applies, while in other areas
Member States’ rules with regard to the services covered by the Directive
are "only" to be measured against higher-ranking law such as fundamental
rights and freedoms, the case law of the CJEU must also be referred to. In
its de Agostini decision*”? the CJEU clarified in this context firstly that the
coordinated fields can only relate to those services which fall within the
scope of the Directive (at that time only television programs) and secondly
that the coordination by the Directive must also have reached a certain de-
gree in order to influence the scope of the Member States’ regulatory lee-
way, and in particular that partial coordination is not sufficient for this
purpose.*8 In this context, the CJEU assumed only such partial coordina-
tion even in the area of advertising, for which the then version of the Di-
rective contained a number of principles of both a quantitative and quali-
tative nature*®!. The decision dates back to 1997 and therefore still refers to
the TwF Directive as it stood at that time, so one could question the con-
tinued validity of these principles. However, the decision related to the
area of advertising, which was similarly extensively regulated then as now.
Furthermore, even more recent decisions on Directive 2010/13/EU still
make reference to the de Agostini decision and the comments made there
on the coordinated field, emphasizing the non-exhaustive nature of the Di-
rective.*82

478 CJEU, case C-222/07, Union de Televisiones Comerciales Asociadas (UTECA) / Ad-
ministracion General del Estado, para. 19, 20; as well as CJEU, joined cases
C-244/10 and C-245/10, Mesopotamia Broadcast A/S METV and Roj TV A/S / Bun-
desrepublik Deutschland, para. 34.

479 CJEU, joined cases C-34/95, C-35/95 and C-36/95, Konsumentombudsmannen
(KO) / De Agostini (Svenska) Forlag AB and TV-Shop i Sverige AB.

480 CJEU, joined cases C-34/95, C-35/95 and C-36/95, Konsumentombudsmannen
(KO) / De Agostini (Svenska) Forlag AB and TV-Shop i Sverige AB, para. 26 and 32.
On this in detail the annotations of Novak in: DB 1997, 2589, 2589 et seq.; Lange
in: EWS 1998, 189, 190; Heermann in: GRUR Int 1999, 579, 588 et seq., Stuyck
in: CMLRev. 1997, 1445, 1466 et seq.

481 Provisions on the manner of broadcasting, the use of certain advertising tech-
niques and broadcasting time, content requirements (human dignity, discrimi-
nation, cigarettes and tobacco products, medicines and medical treatment, alco-
holic beverages), and the protection of minors.

482 Cf. for instance CJEU, joined cases C-244/10 and C-245/10, Mesopotamia Broad-
cast A/S METV und Roj TV A/S / Bundesrepublik Deutschland, para. 32, 36 et seq.
With reference to the fields of public order, morality and safety; C-622/17, Baltic
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Moreover, the following conclusion can be drawn from the provision of
Art. 4(1) AVMSD: if already the only set of regulations at EU level that di-
rectly addresses the media sector in regulatory terms provides Member
States with leeway and explicitly allows them to adopt stricter provisions
in the field coordinated by the EU for domestic providers*$3, in particular
in the cultural policy area of safeguarding media diversity, then corre-
sponding possibilities must not be blocked in principle with regard to oth-
er (coordinated) sectors that are affected by measures to safeguard diversi-
ty. In particular, the power of derogation deliberately created by Art. 4(1)
AVMSD against the background of cultural policy and constitutional con-
siderations in the various Member States cannot be completely under-
mined by other sectoral provisions at the level of EU secondary law. This
applies in particular against the background that the use of the derogation
power by enacting stricter rules is often not very attractive for reasons of
competition policy and law: On the one hand, it is important for the indi-
vidual Member States not to lose or reduce their attractiveness as a location
for media undertakings due to economic interests (tax revenues) and also
cultural policy interests (diverse media landscape), and on the other hand,
not to impair the competitiveness of domestic media undertakings in com-
petition with foreign undertakings.#* A fortiori, therefore, if the objective
of Art. 4(1) AVMSD to give the Member States the opportunity to create
their own framework conditions for media policy in certain fields, can no
longer or less sensibly be achieved, this objective must not be further hin-
dered or even restricted by the fact that harmonization is taking place in
other areas, which regularly affects the media sector only as a reflex.

Media Alliance Ltd / Lietuvos radijo ir televizijos komisija, para. 73 et seq., however,
against the background of Art. 3(1) AVMSD with reference to the pursuit of ob-
jectives in the public interest.

483  Liesching (Das Herkunftslandprinzip nach E-Commerce- und AVMD-Richtlinie,
p. 40) comes to the conclusion with regard to the adoption of national rules also
for foreign providers with regard to general media law regulation (outside of
specifically diversity-securing regulatory objectives) that the transmitting state
principle according to Art. 3 AVMSD in the coordinated field in principle does
not permit national abstract-general rules with regard to providers of audiovisual
media services with an establishment in another Member State, insofar as these
rules in their application mean impediments to the further dissemination of
their services. This does not apply if the rules serve a purpose other than the
fields and objectives harmonized by the Directive. These include measures to
safeguard media pluralism, which is the focus of this study.

484 Cf. on this etwa Harrison/Woods, Jurisdiction, forum shopping and the ‘race to
the bottom’, 173, 174 et seq.; Vlassis in: Politique européenne 2017/2, 102, 102 et

seq.
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d. Specific provisions

Although, as described in detail above, the AVMSD is still not aimed at
creating rules with cultural policy implications, but rather at enabling the
free movement of audiovisual media services in the European internal
market and removing obstacles in this regard, there are also links to safe-
guarding diversity by the Member States, either by actively promoting cer-
tain media content through them or their regulatory frameworks, or by re-
acting restrictively to certain negative developments or dangers (also in the
light of pluralism). In the following, we will therefore look at those rules
that are related to safeguarding diversity in the media, in order to draw
conclusions for the delimitation of competences between the Union and
the Member States from the way they are structured in terms of the exer-
cise of competences.

(1) Promotion of European works

Already under the TwF Directive, television broadcasters were obliged to
reserve the majority of their broadcasting time, which did not consist of
news, sports reports, game shows or advertising and teletext services, for
the transmission of European works. 10 % of broadcasting time or, alterna-
tively, at the choice of the Member State, 10 % of the budget should be re-
served for European works by independent producers. Broadcasters must
report on compliance with this quota requirement. However, these rules —
then as now — do not apply to television broadcasts aimed at a local audi-
ence that are not connected to a national television network, thus privileg-
ing these providers to that extent by exempting them from broadcasting
and reporting requirements.*’ It is true that the quota regulations have
been critically evaluated both from a perspective of legal competence and
against the background of the entrepreneurial freedom of media providers
and their organization, not only in the FCC’s ruling on the TwF Directive
(there at least in connection with the federal government’s observance of
federal states’ rights in the legislative process in the Council as an expres-

485 In detail on the exception for local providers: Ukrow/Cole, Férderung lokaler und
regionaler Medienvielfalt, p. 91 et seq.
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sion of the obligation to act in a way that is friendly to the federal
states),*8¢ but also in the literature.*” Notwithstanding the question,
which has not yet been conclusively clarified or discussed by either the
CJEU or the FCC, as to whether the EU’s service-related competence title
provides a sufficient legal basis for audiovisual quota regulations, these
quotas do, however, prove to be an important means of promoting cultur-
al aspects and have been described by the Commission in its regular re-
ports to the European Parliament and the Council as very successful, based
on information from the Member States, at least with regard to the regula-
tions in the AVMSD and the respective national transposition.*¥¥ As indi-
rect addressees of a binding European quota regulation, media providers
are initially burdened by this, so that it could be inferred that the main ob-
jective cannot be safeguarding media diversity. However, it is not only the
film production landscape that benefits from the quota obligation or the
greater variety of offerings from the viewer’s perspective. Rather, the re-
sulting effect of also promoting the production of national works and
European co-productions leads to the situation, also advantageous for me-
dia providers, that a greater range of program material is available on the
market, from which they can profit (for the providers of linear and non-
linear services, as the case may be, also reciprocally*%).

486 Cf. BVerfGE 92, 203 (238 et seq.). Cf. on this Bethge, Deutsche Bun-
desstaatlichkeit und Europiische Union. Bemerkungen tber die Entscheidung
des Bundesverfassungsgerichts zur EG-Fernsehrichtlinie, p. 55 et seq.; Holtz-
Bacha, Medienpolitik fiir Europa, p. 127 et seq.; Deringer in: ZUM 1995, 316, 316
et seq.; Gerkrath in: RTDE 1995, 539, 539 et seq.; Kresse/Heinze in: ZUM 1995,
394, 394 et seq.; Martin y Pérez de Nanclares in: Revista de Instituciones Europeas
1995, 887, 887 et seq.; Miiller-Terpitz, Ein Karlsruher "Orakel" zum Bundesstaat
im europdischen Staatenverbund, p. 568 et seq.; Trautwein in: ZUM 1995, 614,
614 et seq.; Winkelmann in: D6V 1996, 1, 1 et seq.

487 Cf. for the area of television: Broughton Micova, Content quotas: what and whom
are they protecting; Middleton in: Denver Journal of International Law and Poli-
cy 31/2020, 607, 614 et seq.

488 Cf. for instance Report from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of
the Regions, First Report on the Application of Articles 13, 16 and 17 of Direc-
tive 2010/13/EU for the period 2009-2010 Promotion of European works in EU
scheduled and on-demand audiovisual media services, COM/2012/0522 final,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52012DC0522.

489 Cf. for instance recently the securing by Netflix of the U.S. broadcasting rights
for the series "Babylon Berlin," which was co-produced by ARD, among others.
Cf. on this furthermore also Etteldorf in: UFITA 2019, 498, 506 et seq.
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As mentioned at the beginning of the historical observation, however,
the main focus of the introduction of this rule was not the establishment
of cultural policy guidelines, but was primarily motivated by aspects of an
economic nature, which was (and continues to be) in particular a conse-
quence of the lack of a legal competence for setting cultural policy priori-
ties at the Union level. Attractive markets for television productions
should be favored at the European level — through a step-by-step approach
— as far as the general conditions*? in the respective Member States allow.
This gradual introduction of rules, which, however, was to leave the choice
of appropriate means to the Member States, in particular did not contain
any concrete and strictly prescriptive regulations, in this context demon-
strates the cautious approach — at least in comparison to original regula-
tory considerations®!. The 1997 reform, which further harmonized na-
tional legislation promoting European works, maintained this economic
focus — strengthening and improving the competitiveness of the program
industry in Europe (recitals 26, 28 Directive 1997/36/EC).

The 2007 reform, whose most significant amendment was the inclusion
of non-linear audiovisual media services in the scope of the Directive, also
partially changed the approach to the promotion of European works. Al-
though the harmonization of the regulatory framework between linear
and non-linear services for some regulatory areas was based on the consid-
eration that, due to the similarity of these services to television and a simi-
lar audience and advertising market, a level playing field should conse-
quently apply (recital 7), and therefore the original (mainly economic) ef-
forts to introduce existing rules should also continue to apply, the intro-
duction of promotion obligations for European works of on-demand
audiovisual media services was (also) justified by the consideration that
these providers “should, where practicable, promote the production and
distribution of European works and thus contribute actively to the promo-
tion of cultural diversity”#2. However, as with the origin rule for linear
providers, the specific implementation of this objective was largely left to
the Member States (“shall ensure [...] where practicable and by appropri-
ate means”). Unlike the quota requirement for linear services (“majority
proportion of their transmission time”), the provision regarding non-linear
services was more open, with the Directive listing examples of possible re-

490 Exemptions for Member States were already provided for at that time, in particu-
lar for Member States with a low audiovisual production capacity or a restricted
language area, cf. rec. 22 Directive 89/552/EEC.

491 Cf. on this BVerfGE 92, 203 (243 et seq.).

492 Rec. 48 Directive 2007/65/EC.
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quirements for achieving this promotion by such providers (imposition of
financial contribution obligations or obligations to ensure prominence).*3
The regulations issued on this basis in the individual Member States, if
they exist at all, are therefore very diffuse and regularly distinguish be-
tween models of quotas, prominence, investment obligations and indica-
tors. 44

The latest 2018 amending directive further aligned the rules for linear
and non-linear providers. Accordingly, on-demand audiovisual media ser-
vice providers are now also subject to a fixed quota obligation as a direct
result of rules at EU level (Art. 13 AVMSD). However, in contrast to televi-
sion broadcasters (50% - since “majority proportion of transmission
time”), these providers must make available in their catalogs only a mini-
mum of 30 % of European works. In addition, providers should ensure ap-
propriate prominence of European works in their catalogs. However, this
obligation - equally with other financial contribution obligations that
Member States may impose on linear and non-linear service providers —
does not apply to media service providers with low turnover or low audi-
ence. Member States may also refrain from applying the rule to providers
with regard to specific offerings if this would be impracticable or unjusti-
fied given the nature or theme of the audiovisual media services. Besides,
during the deliberations on this Directive, the German states maintained,
by means of a corresponding opinion of the Bundesrat, that it is the Mem-
ber States alone that decide on the form of the promotion of European
works. 4

For the concrete calculation of the share of European works and for the
definition of low audience and low turnover, the Commission, according
to Art. 13(7) AVMSD, shall issue guidelines.¥¢ This codifies a practice ac-
cording to which the Commission already in the past wanted to provide
instructions through the provision of corresponding guidance within the
framework of the Contact Committee in order to achieve a largely uni-

493 On implementation processes at the time at large: Apa et al. in: Nikoltchev,
Videoabrufdienste und die Forderung europaischer Werke.

494 Cf. on this comprehensively EAI, Mapping of national rules for the promotion
of European works in Europe; as well as VVA et al., study on the Promotion of
European Works in Audiovisual Media Services, SMART 2016/0061.

495 Cf. https://www.bundesrat.de/SharedDocs/drucksachen/
2016/0201-0300/288-2-16.pdf?__blob=publicationFile&v=5, cipher 20.

496 Cf. on this in detail Cole, Guiding Principles in establishing the Guidelines for
Implementation of Article 13 (6) AVMSD.
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form approach in the Member States when calculating the quotas.*” The
Commission published these guidelines in July 2020.4%8 The guidelines are
not legally binding on the Member States and do not preclude the applica-
tion of special rules in the Member States, provided that they comply with
Union law. However, they are an expression of the Commission’s interpre-
tation of the requirements of the AVMSD and can — and it is to be expect-
ed will — therefore be used by the Commission for future evaluation pro-
cesses of Member States’ implementation.#® Due to this effect, too, it
should ideally have been assumed that the Commission’s guidelines were
already available at a time when the Member States could still take them
into account in their transposition. This is even more true for further
guidelines that the Commission was entitled to issue to define the “essen-
tial functionality” criterion for defining video-sharing platforms and also
published in parallel in July 2020 (on this see chapter D.I1.2.d(5)). Since
the guidelines regarding the promotion obligation were also only an-
nounced just before the end of the transposition period, it will be neces-
sary to observe which Member States have taken them into account at all
in greater detail when drafting the legal basis, or how the Commission will
deal with non-inclusion of the guidelines at least in the application prac-
tice by the supervisory authorities. The approach taken in the MStV of au-
thorizing the state media authorities in its § 77 sentence 3 to regulate de-
tails of the implementation of the quota regulations for providers of televi-
sion-like telemedia by means of joint statutes is in this respect not only un-

497 Cf. Cole, Guiding Principles in establishing the Guidelines for Implementation
of Article 13 (6) AVMSD, with further references; cf. also Report from the Com-
mission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, First Report on the Appli-
cation of Articles 13, 16 and 17 of Directive 2010/13/EU for the period 2009-
2010 Promotion of European works in EU scheduled and on-demand audio-
visual media services, COM/2012/0522 final.

498 Communication from the Commission Guidelines pursuant to Article 13(7) of
the Audiovisual Media Services Directive on the calculation of the share of Euro-
pean works in on-demand catalogues and on the definition of low audience and
low turnover, OJ C 223 of 07.07.2020, p. 10-16, https://eur-lex.curopa.cu/legal-
content/EN/TXT/?uri=uris-
erv:0J.C_.2020.223.01.0010.01.ENG&toc=0]:C:2020:223:TOC.

499 Cf. on this European Commission — Questions and answers, Guidelines on the
revised Audiovisual Media Services Directive, 02.07.2020, available at https://
ec.europa.eu/commission/presscorner/detail/en/QANDA_20_1208; in detail also
Cole, Guiding Principles in establishing the Guidelines for Implementation of
Article 13 (6) AVMSD.

199

(e |


https://doi.org/10.5771/9783748924975-173
https://www.nomos-elibrary.de/agb

Mark D. Cole / Christina Etteldorf

objectionable under European law, but also a welcome form of integrating
the guidelines into the implementing legislation.

In addition to the quota obligation itself, there is a comprehensive eval-
uation obligation for the transposition of the various promotion measures
provided for in Art. 13 AVMSD. To this end, the Member States must first
report to the Commission on the application of the national rules, and the
Commission in turn must report to the European Parliament and the
Council from this and from an independent evaluation of the application
of these rules by the Member States. In this context, it should take into ac-
count the market and technological developments, as well as “the goal of
cultural diversity” (Art. 13(5) AVMSD). On the one hand, this wording
makes it clear that, irrespective of the emphasis on the economic objective
— also due to the otherwise questionable legal basis — at the time of the in-
troduction of the funding obligation, the promotion to safeguard (Euro-
pean, i.e. the Member States” own) cultural diversity has always existed as
an objective in the background. In this context, Art. 13(5) AVMSD merely
empbhasizes that special attention should be paid to the extent to which the
rule and the measures taken on its basis contribute to cultural diversity and
its safeguarding (by guaranteeing production and distribution through
broadcasting). Neither the directive nor the more technically oriented
guidelines, which refer to calculation parameters for the catalog share of
30 % and the services to be excluded from the promotion obligations, call
into question the sovereignty of the Member States to define the cultural
policy aspect of the regulation. Overall, the Union provision is thus within
the scope of competence and is in particular covered by Art. 167 TFEU, as
it concerns the support (development) of cultures in the Union, which
does not interfere with the cultural policy of the Member States and is also
based on the competitiveness of the European audiovisual market.>%

This only supplementary support dimension is also evident in the Com-
mission’s formulation of the guidelines. According to them, “it is thus im-
portant to find a right balance between the objectives of preserving a nec-
essary innovation space for smaller audiovisual players and that of promot-
ing cultural diversity through adequate financing for European works un-
der Member States’ cultural policies” >*' Nevertheless, care must also be taken
in the future to ensure that the Commission is not able to curtail the re-

500 So Harrison/Woods, Television Quotas: protecting European Culture?.

501 Communication from the Commission Guidelines pursuant to Article 13(7) of
the Audiovisual Media Services Directive on the calculation of the share of Euro-
pean works in on-demand catalogues and on the definition of low audience and
low turnover, OJ C 223 of 07.07.2020, p. 10-16, at I1L.1.
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serve of competences of the Member States, even in the transposition of di-
rectives, through only vague or narrowly conferral of the right to define
the details by means of (again: legally non-binding) guidelines. In fact —
and in case of doubt also in a sensible way — such guidelines will have a
harmonizing effect for partial areas regardless of their legally non-binding
nature, because de facto Member States will only disregard the guidelines
in case of a need for deviation that is necessary and justifiable from their
point of view.

A further leeway at the national level already lies in the broad definition
(given at the EU level) of European works, which according to Art. 1(1)(n)
AVMSD are to be understood as works originating in Member States and
such originating in European third States’%? party to the European Con-
vention on Transfrontier Television of the Council of Europe, as well as
works co-produced within the framework of agreements related to the
audiovisual sector concluded between the Union and third countries®®?
and fulfilling the conditions defined in each of those agreements. This
broad understanding of the term recognizes the possibility for Member
States to clarify this definition in compliance with Union law and taking
into account the objectives of the AVMSD for media service providers un-
der their jurisdiction.’** The latter means in particular that Member States
can incorporate their own cultural considerations into this type of support
for national providers, in particular responding to national peculiarities
when they concretize the term. For example, in France — a Member State

502 In particular, safeguards are needed for EEA States if they are to benefit from
such rules. On the impact of Brexit in this context cf. Cole/Etteldorf/Ukrow,
Audiovisual Sector and Brexit: the Regulatory Environment. As a signatory to
the Convention on Transfrontier Television, productions from the United King-
dom will continue to count as European works, but there will be no reporting
obligation to the Commission. Following a consultation process, the govern-
ment announced its intention to review the existing quota rules in UK law and
(for the time being) came out against the introduction of a levy requirement. Cf.
on this Department for Digital, Culture, Media & Sport, Consultation outcome
Audiovisual Media Services, Government response to public consultations on
the government’s implementation proposals, 30.5.2019, https://www.gov.uk/
government/consultations/audiovisual-media-services/outcome/audiovisual-me-
dia-services-government-response-to-public-consultations-on-the-governments-
implementation-proposals.

503 Cf. e.g. the CoE Convention on Cinematographic Co-Production (1992, revised
in 2017), which provides a comprehensive legal framework and standards for
multilateral co-productions and bilateral co-productions between parties that
have not concluded a bilateral treaty.

504 Cf. rec. 32 Directive 2010/13/EU.
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that not only has a strong film industry, but in whose tradition French
film plays a special role — media service providers are obliged to serve a
large part of their broadcasting and delivery obligations with French-lan-
guage works, while in the Netherlands the Dutch- or Frisian-language pro-
gram is shaped by public service broadcasting quotas.>%

Accordingly, the Member States are also free to impose investment obli-
gations on media service providers under their jurisdiction, for example in
order to safeguarding diversity. This was already the case under the previ-
ous regulation, as it was left to the Member States to decide how the fund-
ing obligation was to be structured in detail 5% Through the explicit inclu-
sion in the AVMSD, it has also been clarified since 2018 that the imposi-
tion of such investment or levy obligations is also possible vis-a-vis
providers who target viewers in a Member State territory with their offer-
ings, but are not under its jurisdiction as they are established in another
Member State. In this respect, Art. 13(2) AVMSD merely requires that the
relevant rules be proportionate and non-discriminatory.

(2) Prominence of general interest content
Art.7a AVMSD, which was newly inserted in 2018, also addresses aspects

of safeguarding diversity, but on the basis of a different approach. It clari-
fies that the Directive is without prejudice to the possibility for Member

505 On this law-comparing Etteldorf, UFITA 2019, 498, 507 et seq.

506 Cf. on this, for example, the German regulation in § 152 of the Law on the fund-
ing of film production (Filmférderungsgesetz, FFG), which - or its approval by
the European Commission — was challenged by both Apple and Netflix before
the GCEU because, according to the plaintiff undertakings, it was not compati-
ble with the country of origin principle enshrined in the AVMSD and the free-
dom to provide services and freedom of establishment, as well as the prohibition
of discrimination, since it also imposed a levy obligation on undertakings not es-
tablished in Germany depending on profits generated there. Both actions by Ap-
ple (case T-101/17, Apple Distribution International / European Commission) and
Netflix (case T-818/16, Netflix International BV and Netflix, Inc. / European Com-
mission) have been dismissed by the GCEU as already inadmissible due to a lack
of proof of “individual concern” by the plaintiff undertakings. Among other
things, the undertakings had failed to show that their services had been material-
ly interfered with and individually concerned by the changes in the FFG. This
could have been done, e.g., by filing national levy orders or such. A direct action
before the GCEU requires a regulatory act which does not entail implementing
measures, which was not the case here. The appeal to the CJEU initially filed by
Apple against this (case C-633/18 P) was subsequently withdrawn.
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States to impose obligations on service providers to ensure the appropriate
prominence of content that is necessary and proportionate according to
specified general interest objectives. Consequently, the issue at hand is not
the presence of diverse content, as in the context of the quota regulations
for European works just described, or the possibility of receiving certain
content of general interest, as in the context of the must-carry obligations
under telecommunications law, which will be described below’", but
rather the visibility of such content which has a particular value for society.
The focus here is on the recipient’s perspective, in other words, on the
quality and variety of information presented to the user.

Against the background of the significance of information quality and
diversity for the process of free democratic policy-forming and decision-
making, however, these are also directly related to media diversity and the
diversity of available sources from which users can obtain information re-
spectively. A plural media landscape cannot fulfill its democratic function
where the content is not perceived at all — a risk that exists above all on
such platforms used by users (also) for information purposes, which make
third-party content available collectively and therefore act as gatekeepers
for media content, and is related to potentially risk-increasing phenomena
such as disinformation’®® — this has become particularly illustrative against
the background of the Covid19 pandemic®®” — and filter bubbles and echo
chambers’!0. The effects of the latter two phenomena, insofar as they are
algorithmically driven®!!, on the pluralism of information, opinion, and

507 Cf. on this chapter D.ILS.

508 The relationship between media diversity on the one hand and disinformation
on the other has not yet been conclusively studied scientifically. The existence of
a risk potential in the absence of pluralism is likely, however, because in these
cases there could be a lack of a strong and lively public discourse that confronts
disinformation with rational argumentation and opposing views. Cf. on this
Bayer in: Was ist Desinformation?, p. 46.

509 Cf. by way of example Joint Communication to the European Parliament, the
European Council, the Council, the European Economic and Social Committee
and the Committee of the Regions, Tackling COVID-19 disinformation — Get-
ting the facts right, 10.06.2020, JOIN(2020) 8 final, https:/eur-lex.curopa.cu/
legal-content/EN/TXT/HTML/?uri=CELEX:52020JC0008.

510 On the conceptual and actual distinction between the two phenomena cf. Stark/
Magin/Jiirgens, MaRlos iiberschitzt. Ein Uberblick Gber theoretische Annahmen
und empirische Befunde zu Filterblasen und Echokammern (Preprint), with fur-
ther references.

511 A distinction must be made between this and the user-controlled personalization
of content (through the targeted selection, liking, following or indication of in-
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media have been the subject of much discussion in recent times.’'? Al-
though a connection between algorithm-driven personalization of content
and the emergence of filter bubbles or echo chambers as well as their ef-
fects on pluralism of opinion have not yet been conclusively empirically
investigated and/or proven, and in particular more recent studies relativize
the actual negative effects in practice on large platforms, risk potentials
cannot be dismissed out of hand.5!3 The algorithmic steering and personal-
ization of content can lead to the fact that, on the one hand, “extraneous”
considerations in the form of economic interests of the providers are rele-
vant for the selection of the content to be displayed and that these selec-
tion criteria are often not at all or not sufficiently transparent and control-
lable for the users, who therefore do not know why they see what and,
above all, what they do not see. On the other hand, this type of steering
also harbors the danger that media align their content with the dictates of
algorithms in order to be seen (also for refinancing reasons), i.c., high-
quality, plural content of general interest is no longer in the foreground.>'#
The FCC formulated this in another context in such a way that “[sJuch ser-

terests), which can also lead to users enveloping themselves in an “information
cocoon” (cf. on this Sunstein, Infotopia: How Many Minds Produce Knowledge),
but which is precisely an expression of democracy-based freedom of opinion and
information through volitional action and can thus equally be an opportunity
for pluralism.

512 Cf. on this also Cole/Etteldorf in: Cappello, Media pluralism and competition is-
sues, p. 21 et seq.

513 Cf. for an overview and analysis of the state of research to date, instead of many,
for instance Stark/Magin/Jiirgens, Maflos iiberschitzt. Ein Uberblick tber theo-
retische Annahmen und empirische Befunde zu Filterblasen und Echokammern
(Preprint), which, while finding that the actual scope of filter bubbles and echo
chambers is widely overestimated, nevertheless conclude that there is no
question that algorithmic personalization influences individual and collective
opinion formation. For an English-language overview and analysis of the state of
research to date, see also Zuiderveen Borgesius et al. in: Internet Policy Review
1/2016, which come to a similar conclusion and refer to the further development
possibilities of algorithmic technologies with regard to the risk potential. Lead-
ing further also Helberger et al., Implications of Al-driven tools in the media for
freedom of expression, Haim/Graefe/Brosius in: Digital Journalism 3/2018, 330,
330 et seq.; Nechushtai/Lewis in: Computers in Human Behavior 2019, 298, 298
et seq.

514 EPRA refers to this danger as a “feedback loop”, cf. Media plurality in the age of
algorithms — New challenges to monitor pluralism and diversity, Background
document 51st EPRA Meeting, https://www.epra.org/attachments/51st-epra-
meeting-media-plurality-in-the-age-of-algorithms-new-challenges-to-monitor-
pluralism-and-diversity-background-document.
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vices do not aim to reflect diverse opinions; rather, they are tailored to one-
sided interests or the rationale of a business model that aims to maximise
the time users spend on a website, thus increasing the advertising value of
the platform for its clients”.'5 Factors influencing the extent of these risk
potentials are, in addition to the transparency of algorithmic systems and,
directly related to this, the media literacy of users, also the visibility and
discoverability of quality content.

The new provision of Art.7a AVMSD is also interesting in the context
of the present study because it underscores the existing distribution of
competences in safeguarding media pluralism. On the one hand, recital 25,
which is part of the provision, identifies media pluralism and cultural di-
versity in particular as objectives of general interest. In this context, it is
emphasized that the Directive “is without prejudice to the ability of Mem-
ber States” to impose obligations on service providers to ensure promi-
nence. Neither are Member States obliged to do so, nor does the rule speci-
fy how such obligations are to be designed if the Member State decides to
introduce them — unlike the new provision on signal and content integrity
in Art. 7 b, which, due to its defining and more concrete wording as well as
the corresponding explanations from the recitals, provides the Member
States with a certain characterization in the transposition also from the
perspective of consumer protection law’6. It is merely stated in a declara-
tory manner that the obligations are only to be introduced taking into ac-
count the principle of proportionality and must therefore be compatible
with Union law.

Although in the run-up to the reform proposal there were calls from
some Member States and many regulatory authorities for a rule on the dis-
coverability of content, this option was rejected by the Commission on the
grounds that, on the one hand, no consensus could be found on the scope
and limits of such a rule and, on the other hand, the AVMSD was not the
right regulatory framework for this due to its scope, which is limited to
audiovisual media services (and now VSP) and does not cover the platform
area in particular.’'” The Commission’s proposal therefore did not initially
include any substantive regulation on the appropriate prominence of pub-

515 FCC, 1 BvR 1675/16, and others, para. 79.

516 On this in detail Cole, Die Neuregelung des Artikel 7b Richtlinie 2010/13/EU
(AVMD-RL).

517 Cf. Commission staff working document SW(2016) 168 final, impact assessment
accompanying the Proposal for a Directive of the European Parliament and of
the Council amending Directive 2010/13/EU on the coordination of certain pro-
visions laid down by law, regulation or administrative action in Member States
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lic value content. Only a recital’'® was to clarify that this can be an impor-
tant instrument, but that it remains in the hands of the Member States to
decide on it. Due to the importance for users, Art. 7 a in the draft — which,
in contrast to the final version, still contained an exemplary enumeration
of objectives of general interest in the norm text itself and not merely in
the recitals — was included in the trilogue negotiations at the suggestion of
the Parliament.’ “In order to safeguard media pluralism and diversity,
Member States shall have the right to take measures to ensure the appro-
priate prominence of audiovisual media services of general interests” — so
the justification given by the European Parliament’s Committee on Cul-
ture and Education for the corresponding initiative.’?* Even if the final
wording of the rule is very brief and gives the Member States extensive dis-
cretion as to ‘whether’ but also ‘how’ to impose an obligation, it is interest-
ing for this very reason: although it is recognized that not only the diversi-
ty of offerings but also the diversity of choice for the user is highly rele-
vant, this issue is clearly located in the area of Member States’ competence.

Art. 7 a therefore serves as a regulation that takes into account the con-
sideration of (media) pluralism as a value also at EU level, without interfer-
ing with the structure of competences in the area of culture. The impera-
tive of an appropriate balance of interests in the implementation of the re-

concerning the provision of audiovisual media services in view of changing mar-
ket realities, https://ec.europa.cu/digital-single-market/en/news/impact-assess-
ment-accompanying-proposal-updated-audiovisual-media-services-directive.

518 Rec. 38, as in the Commission‘s proposal, read: “This Directive is without preju-
dice to the ability of Member States to impose obligations to ensure discoverabil-
ity and accessibility of content of general interest under defined general interest
objectives such as media pluralism, freedom of speech and cultural diversity.
Such obligations should only be imposed where they are necessary to meet gen-
eral interest objectives clearly defined by Member States in conformity with
Union law. In this respect, Member States should in particular examine the need
for regulatory intervention against the results of the outcome of market forces.
Where Member States decide to impose discoverability rules, they should only
impose proportionate obligations on undertakings, in the interest of legitimate
public policy considerations”.

519 Cf. EMR, AVMD-Synopse 2018, available at https://emr-sb.de/synopsis-avms/.

520 European Parliament, Committee on Culture and Education, Draft Report on
the proposal for a directive of the European Parliament and of the Council
amending Directive 2010/13/EU on the coordination of certain provisions laid
down by law, regulation or administrative action in Member States concerning
the provision of audiovisual media services in view of changing market realities,
05.09.2016, https://www.europarl.europa.eu/RegData/commissions/cult/
projet_rapport/2016/587655/CULT_PR(2016)587655_EN.pdf, p. 82.
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spective provision applies — which is familiar in constitutional categories as
the imperative of establishing practical concordance’?' — which is already
opposed to an interpretation of the scope for implementation exclusively
prescribed by the Union legislature because the respective balance of inter-
ests prescribed by Union law is predetermined by different constitutional
traditions of the Member States in the field of basic rights. Ultimately,
even without such a rule, the competence of the Member States to regulate
prominence obligations would remain unaffected; however, from the per-
spective of the legislature, the inclusion of such a rule is supported by the
fact that it serves as a reminder of the importance such measures can have
for effectively safeguarding media pluralism and diversity of access to offer-
ings. Member States are thus invited, so to speak, to consider intensively
the introduction of corresponding obligations in order to achieve this goal.
These are closely related to the actual regulation of the media, so that their
location outside the infrastructure-related regulatory texts, namely the
EECC (see below in chapter D.IL.5), is understandable.

(3) Promotion of media literacy

Another area that is related to media pluralism in the context of previously
described considerations of discoverability of content®?? disinformation, al-
gorithmically controlled selection of content, and similar phenomena is
also the promotion of media literacy. With the 2018 reform, this has for
the first time explicitly found its way into the substantive regulations of
the Directive. According to Art.33a AVMSD, Member States shall pro-
mote and take measures for the development of media literacy skills. ER-
GA shall also exchange experience and best practices in the area of media
literacy (Art. 30b(3)(b)).

Media literacy refers to the skills, knowledge and understanding neces-
sary for consumers to use media effectively and safely.’?> However, a legal
definition of this term, which is understood very broadly in the EU con-

521 Cf. e.g. BVerfGE 41, 29 (51); 77, 240 (255); 81, 298 (308); 83, 130 (143).

522 Cf. on this also Devaux et al., Study on media literacy and online empowerment
issues raised by algorithm-driven media services, SMART 2017/0081, https://
ec.europa.eu/digital-single-market/en/news/study-media-literacy-and-online-em-
powerment-issues-raised-algorithm-driven-media-services-smart.

523 Cf. rec. 47 Directive 2010/13/EU.
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text®?4, is lacking, as are concrete rules on what the promotion of media
literacy should look like. Thus, the Member States are not given any re-
quirements for implementation. Solely recital 59 puts the regulation in the
context that only the necessary literacy in the use of media will enable citi-
zens to access information and to use, critically assess and create media
content responsibly and safely. Citizens should be equipped with the criti-
cal thinking skills required to exercise judgment, analyse complex realities
and recognise the difference between opinion and fact.

While the phenomenon of disinformation is thus also covered by this
consideration, literacy in dealing with (especially digital) media is general-
ly required in order to be able to navigate the digital information environ-
ment, in particular to access a variety of sources. Media literacy thus con-
tributes indirectly to media pluralism and media diversity by reducing the
digital divide on the user side, facilitating informed decision-making, and
enabling the detection and combating of false or misleading information
as well as harmful and illegal online content, thus promoting the provi-
sion of reliable or legal and non-harmful content.’?S As already considered
above in the discussion of rules for ensuring prominence of specific con-
tent, the mere existence of a pluralistic media landscape is not purposeful
if it is not perceived or cannot be perceived (completely or correctly) by
users due to a lack of media literacy.’?¢ The implementation of methods
from behavioral science towards users of, for example, social networks is
discussed as a possible approach to counteract cognitive bias and promote
plural media consumption.’?’

The cautiousness at EU level in regulating this matter (“promote”, “take
measures”, each referring to the Member States) is due on the one hand to

524 The Council of the European Union includes among them “all the technical,
cognitive, social, civic and creative capacities that allow us to access and have a
critical understanding of and interact with both traditional and new forms of
media”, Developing media literacy and critical thinking through education and
training — Council conclusions (30 May 2016), p. 6, http://data.consili-
um.europa.cu/doc/document/ST-9641-2016-INIT/en/pdf.

525 Recommendation CM/Rec(2018)1[1] of the Committee of Ministers to member
States on media pluralism and transparency of media ownership, https://
search.coe.int/cm/Pages/result_details.aspx?Objectld=0900001680790e13,  para.
10.

526 Cf. also Cole/Etteldorf in: Cappello, Media pluralism and competition issues, p.
21 et seq.

527 Cf. on this and on further proposals e.g. Hoorens/Lupidiiez-Villanueva, Study on
media literacy and online empowerment issues raised by algorithm-driven me-
dia services (SMART 2017/0081).

208

[@her |


https://doi.org/10.5771/9783748924975-173
https://www.nomos-elibrary.de/agb

D. Secondary legal framework on “media law” and media pluralism

the fact that the approaches to the promotion of media literacy in the
Member States to date differ greatly, both in terms of scope and in terms
of their nature and basis. In many Member States, the relevant promoters
are civil society bodies that do not act on the basis of a statutory man-
date.’?® Therefore, the general — but vaguely formulated — obligation to
promote in Art. 33 a is supplemented by a reporting obligation on the part
of the Member States. The Commission is to receive a regular overview of
which approaches are being developed in the Member States, and through
the reporting obligation — which takes place every three years — there is a
certain pressure to take appropriate measures that can be used to prove im-
plementation by the Member States. This is considered to be so important
that, in order to ensure a comparable type of reporting under Art. 33a(3)
AVMSD, the Commission must also publish guidelines defining the
“scope” of such reports. In addition, there is a corresponding obligation of
ERGA according to Art. 30b(3)(b) AVMSD to find a common basis at
supranational level in the form of best practices.

On the other hand, (digital) education is an area that is clearly rooted in
the cultural policies of the Member States, so that they have and must have
a large degree of freedom to act and shape their own policies, and the EU
may not intervene in a regulatory capacity via the AVMSD. However, ini-
tial recommendations for the Member States have already been developed
at EU level in this context. The May 2020 Council of the EU conclusions
on media literacy in an ever-changing world’?’ not only ask Member States
to engage in specific media literacy-related activities, also in light of experi-
ences with the Corona crisis, but also, i.a., to (1.) continue to explore op-
portunities for promoting and strengthening professional journalism as a
viable element of the global digital media environment and (2.) to im-
prove existing training models for the development of digital competences
in the European cultural and creative industries — and, if necessary, to de-
sign new models for this purpose — in order to promote the effective use of
innovative technologies and to keep pace with technological progress.53°

528 EAI, Mapping of media literacy practices and actions in EU-28.

529 Council conclusions on media literacy in an ever-changing world, 8274/20, of
26.05.2020, https://www.consilium.europa.cu/media/44117/5t08274-en20.pdf; cf.
on this Ukrow, MMR aktuell 11/2020.

530 A similar form of inducement for measures of promotion aimed at strengthen-
ing professional journalism and thus the creative landscape in the EU can be
seen in the Commission’s declaration of intent to use a Media and Audiovisual
Action Plan to support the media and audiovisual sector in its digital transfor-
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(4) Establishment of independent regulatory bodies

Also with regard to media regulation, the basic distribution of compe-
tences applies with regard to the design of the administration or adminis-
trative procedures. Since (also) the application of EU law is carried out by
national administrations, its exact definition is left to regulation by Mem-
ber States’ law. Insofar as a subject matter requires a specific form of the
institution or authority responsible for implementation, this may also be
specified by the respective EU legal act. This applies, for example, to the
guarantee of the independence and functioning of authorities for moni-
toring compliance with data protection rules already under the validity of
the Data Protection Directive®3! and even more so since the revision in the
form of a Regulation ((EU) 2016/679)32.533

As far as supervisory bodies or authorities, which monitor media under-
takings’ compliance with the provisions of media law, are concerned - in-
cluding the national transposition of the AVMSD - there was a lack of re-
quirements in the Directive for a long time, also because the Member
States rejected harmonization through EU requirements. This was due to
the existence of such requirements for the form of supervision on national
level, closely linked to traditional understandings of media freedom in the
domestic context — e.g., in Germany through internal control in the case of
public broadcasting or state media authorities established independent
from the state in the case of private broadcasting. In the 2007 revision of
the TwF Directive on the AVMSD, the existence of independent regulatory
authorities at the national level was also merely presupposed by Art.23b

mation through the use of EU funding instruments. On this in more detail be-
low in chapter D.IIL3.

531 Directive 95/46/EC of the European Parliament and of the Council of 24 Octo-
ber 1995 on the protection of individuals with regard to the processing of per-
sonal data and on the free movement of such data, OJ L 281 of 23.11.1995, p.
31-50.

532 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation), OJ L 119 of 04.05.2016, p. 1-88.

533 Art. 51 et seq. GDPR, which in particular contain requirements to ensure the in-
dependence of supervisory authorities at the Member States level. Cf. on this e.g.
CJEU, joined cases C-465/00, C-138/01 and C-139/01, Osterreichischer Rund-
funk and Others; CJEU, case C-288/12, European Commission / Hungary, para. 47;
leading further also Cole/Etteldorf/Ullrich, Cross-border dissemination of Online
Content, p. 134 et seq.
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(which was renumbered to Art.30 by codification in Directive
2010/13/EU)*, without any specifications being made in this regard.>’
On the contrary, the original draft with more detailed requirements was
explicitly rejected and the last version only mentioned in general terms the
existence of these independent regulatory bodies*3¢, while recital 94 (of the
codified Directive 2010/13/EU) reiterates the responsibility for the effective
transposition of the Directive as a duty of the Member States which in this
context are free “to choose the appropriate instruments according to their
legal traditions and established structures, and, i particular, the form of
their competent independent regulatory bodies” (emphasis added by the
authors).

This only changed with the 2018 revision.’*” In the meantime, the Com-
mission had commissioned several studies on the independence and effec-

534 Art. 30 Directive 2010/13/EU read: “Member States shall take appropriate mea-
sures to provide each other and the Commission with the information necessary
for the application of this Directive, in particular Articles 2, 3 and 4, in particu-
lar through their competent independent regulatory bodies”.

The corresponding recitals read: “(94) In accordance with the duties imposed on
Member States by the Treaty on the Functioning of the European Union, they
are responsible for the effective implementation of this Directive. They are free
to choose the appropriate instruments according to their legal traditions and es-
tablished structures, and, in particular, the form of their competent independent
regulatory bodies, in order to be able to carry out their work in implementing
this Directive impartially and transparently. More specifically, the instruments
chosen by Member States should contribute to the promotion of media plur-
alism.

(95) Close cooperation between competent regulatory bodies of the Member
States and the Commission is necessary to ensure the correct application of this
Directive. Similarly close cooperation between Member States and between their
regulatory bodies is particularly important with regard to the impact which
broadcasters established in one Member State might have on another Member
State. Where licensing procedures are provided for in national law and if more
than one Member State is concerned, it is desirable that contacts between the re-
spective bodies take place before such licences are granted. This cooperation
should cover all fields coordinated by this Directive.”.

535 Cf. ERGA Report on the independence of NRAs; at large also Schulz/Valcke/Irion,
The Independence of the Media and Its Regulatory Agencies, therein in particu-
lar Valcke/Voorhoof/Lievens, Independent media regulators: Condition sine qua
non for freedom of expression?.

536 On this Dérr in: Doérr/Kreile/Cole, para. B 101; Furnémont, Independence of
audiovisual media regulatory authorities and cooperation between them: time
for the EU lawmaker to fill the gaps.

537 On this Dérr in HK-MStV, B4, para. 101 et seq.; Gundel in: ZUM 2019, 131, 136
et seq.
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tiveness of the national institutions responsible for media supervision (or
compliance with the requirements from the AVMSD).538 Probably also the
recognition of the very different approaches in the Member States, which
were not always able to ensure a sufficient guarantee of the independence
of the regulatory bodies, enabled a compromise to be reached between the
legislative bodies Parliament and Council®*?, which led to an explicit stipu-
lation in the substantive part of the Directive. Since then, Art.33(1)
AVMSD has required Member States to designate one or more national
regulatory authorities or bodies and to ensure that they are legally separate
from government bodies and functionally independent of their respective
governments and other public or private bodies, although this does not
preclude the possibility of establishing “convergent regulatory bodies”
with competence for multiple sectors.¥ Further details on the necessary
competences and resources, the definition of the requirements related to
the regulatory bodies in a clear legal basis, as well as requirements for the
creation of rules on the appointment or dismissal of functionaries can be
found in the following paragraphs.

This represents a clear departure from the previous cautious formula-
tion of requirements and a level of detail comparable to that of data pro-
tection law. However, care has been taken to ensure that the fundamental
authority for “official”, i.e. by authorities, supervision remains within the

538 Cole et al, AVMS-RADAR (SMART 2013/0083); INDIREG (SMART 2009/0001).

539 The Commission’s proposal, which provided for the establishment of the charac-
teristic of independence, was thus adopted by the Parliament. However, the
Council initially deleted the feature in its General Approach of 24 May 2017
(https://eur-lex.europa.ew/legal-content/EN/TXT/PDF/?uri=CON-
SIL:ST_9691_2017_INIT&from=EN) and instead included the following word-
ing in the recitals: “Member States should ensure that their national regulatory
authorities are legally distinct from the government. However, this should not
preclude Member States from exercising supervision in accordance with their
national constitutional law. Regulatory authorities or bodies of the Member
States should be considered to have achieved the requisite degree of indepen-
dence if those regulatory authorities or bodies, including those that are consti-
tuted as public authorities or bodies, are functionally and effectively indepen-
dent of their respective governments and of any other public or private body.
[...]”. Cf. on the development of the rule in the trilogue the EMR synopsis, avail-
able at https://emr-sb.de/synopsis-avms/.

540 This now also standardizes requirements for the independence of supervision
from politics, which are already known from the area of infrastructure regulators
for telecommunications (cf. on this in chapter D.IL.5.), energy and railroads and,
as already mentioned at the beginning, data protection authorities. Cf. on this
also Gundel in: ZUM 2019, 131, 136.
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scope of competence of the Member States’ administrative (procedural)
law. In particular, constitutional particularities should be able to be in-
cluded by Member States for this purpose, as recital 53 explicitly states.
The AVMSD does not aim to standardize the “structure of authorities” in
the new version either; rather, it sets minimum requirements that must be
met in order to be able to adequately demonstrate the independent status
of such a regulatory body.

The independence of supervision of the audiovisual sector is seen as cen-
tral to achieving the objectives of the Directive when it is transposed, while
preserving the independence of the media from the state — and thus also of
their supervision — as stipulated by constitutional law. In this context,
Art. 30(2) lists as objectives “in particular media pluralism, cultural and
linguistic diversity, consumer protection, freedom from barriers and dis-
crimination, the smooth functioning of the internal market and the pro-
motion of fair competition®. In an earlier opinion, ERGA described the
regulatory responsibilities of the competent bodies somewhat differently,
using the examples of audience protection, including the protection of mi-
nors, freedom of expression, diversity, pluralism and other areas such as
media ownership.# It is noteworthy that since the revision of Art.30
AVMSD, media pluralism as well as cultural and linguistic diversity have
been explicitly included among the objectives of the Directive in connec-
tion with the need for independence of regulatory authorities. Also recital
54 stresses that the services covered by the Directive have as one purpose
“to serve the interests of individuals and shape public opinion”, and in or-
der to inform “individuals and society as completely as possible and with
the highest level of variety”, an independence from any state interference
and “influence by national regulatory authorities or bodies [...] beyond
the mere implementation of law” must be ensured.

In other EU legal acts, such target provisions and explanations of what
is necessarily involved in achieving the target are also already found with
the first version in the substantive part, often as an opening provision.
Thus, the ECD is intended to contribute to the proper functioning of the
internal market and the GDPR is intended to protect the fundamental
rights and freedoms of natural persons and in particular their right to the
protection of personal data on the one hand and the free movement of da-
ta on the other. No such declaration was found in the substantive part of

541 ERGA statement on the independence of NRAs in the audiovisual sector, ERGA
(2014)3, https://erga-online.eu/wp-content/uploads/2016/10/
State_indep_nra_1014.pdf.

213

(e |


https://doi.org/10.5771/9783748924975-173
https://www.nomos-elibrary.de/agb

Mark D. Cole / Christina Etteldorf

the AVMSD prior to 2018. In recital 7 of Directive 1997/36/EC, to “create
the legal framework for the free movement of services” was stated as an ob-
jective of the Directive; in recital 67 of Directive 2007/65/EC, this was sup-
plemented by the addition of “whilst ensuring at the same time a high lev-
el of protection of objectives of general interest, in particular the protec-
tion of minors and human dignity as well as promoting the rights of per-
sons with disabilities”. With the extension by Directive (EU) 2018/1808,
additional objectives of general interest are now explicitly referred to and
not only mentioned in the recitals. This also includes regulatory objectives
that in themselves could not support (at least harmonizing) EU action.
Rather, the purpose of the reference is to designate an overall goal that will
be realized through transposition by the Member States. Nor can the ob-
jective of an EU regulatory framework be equated with the exercise of a
corresponding competence, because, as in primary law, a distinction must
be made between objectives (there: of the Union) and competences. The
legal basis for the adoption of a legal act in each case will be found in the
introductory part preceding the recitals. It could not be based on a provi-
sion of primary law under pluralism protection for the AVMSD, as there is
no such provision. As mentioned above, Art.30(2) refers to the establish-
ment of independent regulatory bodies by the Member States and thus to
an area which is incumbent on the Member States in terms of its design
and is guided only by general guarantees or requirements under EU law.

(5) Regulation of video-sharing platforms

As already mentioned before, one of the main innovations of Directive
(EU) 2018/1808 is that since then, VSP are also covered by AVMSD. VSP
services are defined as services the principal purpose of which or of a disso-
ciable section thereof or an essential functionality of the service is devoted
to providing programmes, user-generated videos, or both, to the general
public, for which the video-sharing platform provider does not have direct
(editorial) responsibility, in order to inform, entertain or educate, by
means of electronic communications networks. The organization of the
broadcasts or videos must be determined by the VSP provider, which in-
cludes the use of algorithms or other automated means. Accordingly, the
definition is very broad.

The AVMSD does not provide for a general exception, such as Art. 17(6)
of the new DSM Copyright Directive (on this see chapter D.IL.3.) for small-
er providers with regard to responsibilities for the use of protected content.
However, there is room for nuance in assessing the appropriateness of
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measures to be taken. Thus, not only offerings such as YouTube are clearly
covered by the definition of VSP, but also smaller platforms as well as, un-
der certain circumstances, social networks’#? or — insofar as these do not
already fall under the definition of a non-linear service due to editorial re-
sponsibility — stand-alone parts of online newspapers featuring audiovisual
programmes or user-generated videos,** where those “parts can be consid-
ered dissociable from their main activity”. The interpretation of the criteri-
on “essential functionality” of the service will be decisive for the future as-
sessment of ambiguous cases.*** This means that services that are not al-
ready clearly identifiable as VSP can also be categorized as such if the main
function of the service is to offer and share (also user-generated) videos.
Even though, as mentioned, social networks were not the primary target of
the regulation, this definition was intended to maintain an openness to de-
velopment since greater use of video distribution functions also seemed
likely on previously more text-based platforms.

In order to achieve some consistency in the transposition and applica-
tion of the Directive’s provisions, recital 5 of the Directive allows the Com-
mission to issue guidelines on the meaning of essential function. Unlike
the guidelines described above with regard to the provision on the promo-
tion of European works, which constitute an obligation and are formulat-
ed in the substantive part as a duty of the Commission, it has discretion
with regard to the VSP-related guidelines. However, although here the pos-
sibility is mentioned only in the recitals, the legal nature equally is the
same as with the other guidelines and the text is not legally binding. The
Commission has already exercised its guideline authority and presented
guidelines on the practical application of the essential functionality criteri-
on in July 2020°%. Therein, the Commission considers the relationship of
audiovisual content to other economic activities of the service, its qualita-
tive and quantitative importance, how and whether audiovisual content is
monetized, and whether tools are in place to increase the visibility or at-
tractiveness of specifically audiovisual content in the service.

542 Cf. rec. 5 Directive (EU) 2018/1808.

543 Cf. rec. 3 Directive (EU) 2018/1808.

544 In detail on this Kogler in: K&R 2018, 537, 537 et seq.

545 Communication from the Commission Guidelines on the practical application
of the essential functionality criterion of the definition of a ‘video-sharing plat-
form service’ under the Audiovisual Media Services Directive, 2020/C 223/02, O]
C 223 of 07.07.2020, p. 3-9, https://eur-lex.curopa.cu/legal-content/EN/TXT/?
uri=uriserv:0J.C_.2020.223.01.0003.01.ENG&toc=0]:C:2020:223:TOC.
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In addition to the definition and a separate regulation on jurisdictions46
in Art. 28a AVMSD, the applicability of certain substantive regulations to
VSP is found in Art. 28 b.

With regard to audiovisual commercial communication, VSP are sub-
ject to the same rules regarding in particular surreptitious advertising, sub-
liminal techniques, tobacco products and alcoholic beverages as other
(audiovisual) media service providers have been up to now (Art. 28b(2) in
conjunction with Art. 9(1) AVMSD). Only the consequence of the applica-
bility of the rules for the provider is different from the linear and non-lin-
ear services covered so far, because the question of the economic advantage
for the platform providers is also relevant when deciding on their liability.
Towards the users, the platforms (only) have to urge compliance with the
provisions on commercial communication by means of suitable measures,
whereas they themselves have to ensure compliance if they market, sell or
compile the commercial communication themselves.

In addition, Art. 28 b establishes a set of obligations that VSP providers
must comply with in order to protect minors and the general public from
certain (developmentally harmful, punishable or inciting) content, and the
Directive requires Member States to take appropriate measures leading to
this result. However, the Directive already refers to concrete measures such
as the adaptation of general terms and conditions, the establishment of cat-
egorization options for uploaders and of age verification tools as well as re-
porting and complaint systems, which Member States may provide for by
way of example as obligations for the providers under their jurisdiction
covered by the provision, whereby the (legal) determination of measures
must be made by the Member States, but a selection of measures is re-
served to them (“shall ensure”, Art. 28b (1) — (3) AVMSD). In order to im-
plement the requirements, the Member States shall in particular use instru-
ments of co-regulation pursuant to Art. 4a(1) AVMSD. In addition, Mem-

546 According to Art. 28a(1), a VSP provider is in principle under the jurisdiction of
the Member State in which it is established. However, under (2), a VSP provider
shall also be deemed to be established in the territory of a Member State for the
purposes of the Directive if either a parent undertaking or a subsidiary undertak-
ing of that provider is established in the territory of that Member State, or the
provider is part of a group and another undertaking of that group is established
on the territory of that Member State. This provision is noteworthy as it repre-
sents a departure from the country of origin principle, as an establishment of the
provider itself is no longer mandatory for establishing competence, but a con-
nection (also going beyond the jurisdiction criteria subsidiary to establishment
applicable to media service providers) suffices.

216

[@her |


https://doi.org/10.5771/9783748924975-173
https://www.nomos-elibrary.de/agb

D. Secondary legal framework on “media law” and media pluralism

ber States and also the Commission may promote self-regulation with the
help of so-called Union codes of conduct pursuant to Art. 4a(2).

The list of obligations for VSP is, however, subject to a condition of ex-
pediency and the requirement that the obligations imposed on them by
the Member States be aligned with the size of the platform, which in this
respect may protect smaller or niche-specific offerings from excessive re-
quirements. The AVMSD clarifies that “appropriate” measures must be
taken, which can work both in favor of and against providers, in the sense
that the requirements must not be disproportionate, but must also have an
effective impact in view of the goals to be achieved. According to
Art. 28b(5) AVMSD, the assessment of the appropriateness of the measures
taken is the responsibility of Member States’ regulatory bodies, which ac-
cordingly must be brought into a co-regulation system with decisive effect.

This therefore not only introduces a new category of providers into the
AVMSD, but also a new type of transposition requirement for Member
States and an increased emphasis on the instrument of self- and co-regu-
lation. In principle, systems of co- and self-regulation have already been es-
tablished in many Member States, in particular for the area of media regu-
lation.’*” However, the specific regulation of VSP is new and will there-
fore, in addition to the providers covered by the rules for the first time,
also pose new challenges to the regulatory bodies in terms of implementa-
tion, precisely because they are tasked with regularly assessing the appro-
priateness of the measures even within a co-regulatory solution.’* In order
to promote consistent application and implementation of these rules in
the EU, in particular as the the rules will only be applied by a few Member
States on large VSP providers, as there is only a very small number of such
providers dominating the market in Europe (and also globally) as a whole,
ERGA has already launched a working group to this effect. This focuses on
studying and coordinating the implementation of the provisions of
Art. 28 b5

Although the rules on VSP in the Directive provide the Member States
with a relatively detailed catalog of actions, they remain competent for the
concrete design. In addition, the objective of the provision in Art.28b

547 Cappello, Selbst- und Ko-Regulierung in der neuen AVMD-Richtlinie.

548 Cf. on challenges and opportunities also Kuk/is, Video-Sharing platforms in
AVMSD - a new kind of content regulation (draft); as well as 7d. in: medi-
aLAWS 02/2020, 95, 95 et seq.

549 Cf. on this the Terms of Reference of the ,Implementation of the revised AVMS
Directive® working group, http://erga-online.cu/wp-content/uploads/2019/03/
ERGA-2019-SG-3-ToR_adopted.pdf.
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AVMSD is in particular the protection of consumers and minors, but not
measures to promote diversity, for which it would have to be examined
more closely with regard to competence whether the scope for action is
not too restricted. Irrespective of this, however, the provision of Art.28b
also needs to be clarified in some key elements. In addition to the defini-
tion of “editorial responsibility” or the “dissociable” part of a service, this
primarily concerns the question of when content is illegal in the sense of
the AVMSD, i.e. in particular incites hatred or is detrimental to develop-
ment and therefore requires a response by the provider. Even if — similar to
the concrete assessment of content relevant to the protection of minors®°
— differences between Member States may persist in this respect, taking in-
to account national peculiarities or constitutional traditions, in practice
there will be a concentration of the significant application of this rule in
one (or a few) Member States.>5! This is due to the fact that the branches of
the big VSP providers®*? are to a large extent concentrated in one Member
State, as the jurisdiction for them can be clearly determined according to
Art. 28a(1) AVMSD.53 This makes the Irish regulator, as the competent su-
pervisor, keeper of a very decisive role in monitoring the measures taken
by providers and, where appropriate, in developing guidelines and best
practices. For example, the Irish legislature in its first draft law appears to
intend to leave to the competent Irish regulator the specific design, func-

550 See on this CJEU, case C-244/06, Dynamic Medien Vertriebs GmbH / Avides Media
AG.

551 Same as here Barata, Regulating content moderation in Europe beyond the
AVMSD.

552 Against the background of Brexit, the question of the design of cooperation
mechanisms by and with Member State regulatory bodies outside the EU will
also become interesting. The Plum Report (Chan/Wood/Adshead, Understanding
video-sharing platforms under UK jurisdiction) identifies (with overlap to the
Irish regulator’s assessment, cf. next fn. 557) several major providers as falling
under UK jurisdiction, including Twitch.tv, Vimeo, Imgur, TikTok, Snapchat,
LiveLeak, and two major adult content providers.

553 In its submission to a Government Public Consultation on the Regulation of
Harmful Content and the Implementation of the Revised Audiovisual Media
Services Directive (BAI, Submission to the Department of Communications, Cli-
mate Action & Environment Public Consultation on the Regulation of Harmful
Content on Online Platforms and the Implementation of the Revised Audio-
visual Media Service Directive, http://www.bai.ie/fen/download/134036/), the
Irish Broadcasting Authority listed in particular YouTube, TikTok, Vimeo, Dai-
lyMotion and Twitch as VSP subject to its competence, as well as Facebook,
Twitter, Instagram, Snapchat, LinkedIn and Reddit as (social network) services
with an essential functionality of offering audiovisual content.
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tionality and standards to be observed of the complaints system to be es-
tablished by VSP.554

In order to address the situation described above, where the majority of
regulatory bodies themselves cannot take action due to the jurisdiction of
another Member State, even though the content distributed via the VSP is
accessible in all Member States — to a much greater extent and with easier
access — the regulatory bodies within ERGA work on forms of cooperation,
for example to provide for expedited notifications of problematic content
and response procedures.>> As far as the Member States’ regulatory
sovereignty for aspects of media law is concerned, it can additionally be
pointed out that in the provision of Art.28b(6) AVMSD - corresponding
to Art. 4(1) AVMSD (which applies to audiovisual media services only and
thus not to VSP) — the Member States are free to provide for more detailed
or stricter measures for providers under their own jurisdiction. In this
form of “reverse discrimination”, they are only limited by other require-
ments of Union law, in particular Art. 12 to 15 ECD or Art. 25 Directive
2011/93/EU.5%¢. More extensive measures remain possible — similar to
those applicable to information society services under Art. 1(6) ECD. Only
(limited) partial coordination has taken place with regard to VSP, which
does not block (stricter) Member States’ rules for VSP against the back-
ground of safeguarding diversity or other general interest objectives.

554 Cf. General Scheme Online Safety Media Regulation Bill 2019 (https:/
www.dccae.gov.ie/en-ie/communications/legislation/Pages/General-Scheme-On-
line-Safety-Media-Regulation.aspx), explaining also Barata, Regulating content
moderation in Europe beyond the AVMSD.

555 Cf. on this the announced ERGA work programs for 2020 (https://erga-on-
line.eu/wp-content/uploads/2020/01/ERGA_2019_WorkProgramme-2020.pdf)
and 2021 (https://erga-online.eu/wp-content/uploads/2020/08/ERGA_WorkPro-
gramme2021.pdf) as well as the Terms of reference for the newly created Sub-
group 1 — Enforcement (Subgroup 1 — 2020 Terms of Reference, https://erga-on-
line.eu/wp-content/uploads/2020/03/ERGA_SG1_2020_ToR_Adopt-
ed_2-03-2020.pdf).

556 Directive 2011/93/EU of the European Parliament and of the Council of 13 De-
cember 2011 on combating the sexual abuse and sexual exploitation of children
and child pornography, and replacing Council Framework Decision 2004/68/
JHA, O] L 335 of 17.12.2011, p. 1-14, https://eur-lex.curopa.cu/legal-
content/EN/TXT/?uri=celex%3A32011L0093.
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e. Interim conclusion

The consideration of the AVMSD in particular against the background of
diversity-securing links has documented a certain change in the EU’s
audiovisual regulatory policy. Whereas under the TwF Directive the focus
of regulation was still clearly on economic policy objectives and ensuring a
free internal market, the character of the AVMSD has changed to some ex-
tent in the course of the reforms. Although the freedom to provide services
remains the main focus and the core principles have been retained in the
form of the minimum harmonization approach, the power to derogate
and the country of origin principle, new links have also been added that
relate to cultural policy aspects. This is also in line with the European
Commission’s 2003 Communication on the future of European regulatory
audiovisual policy’¥’, in which it emphasized that regulatory policy in this
sector must continue to safeguard certain general interests such as cultural
diversity, the right to information, media pluralism, the protection of mi-
nors and consumers, as well as promote awareness and media literacy
among the general public.

At the same time, however, the Communication stated, with reference
to the Commission’s Green Paper on services of general interest>*® that the
protection of pluralism in the media clearly falls within the competence of
the Member States.>® This position is repeatedly emphasized by the Com-
mission in all relevant activities.’*® Nevertheless, some EU legal acts con-
tribute at least indirectly to preserving media pluralism. A regulatory poli-
cy understood in this way*®! does not contradict the distribution of compe-
tences if a legal basis is to be found with regard to the primary objectives
and care is taken in particular not to limit the possibility of Member

557 Communication from the Commission of 15 December 2003 on the future of
European regulatory audiovisual policy, COM(2003) 784 final.

558 Commission of the European Communities, Green Paper on services of general
interest, 21.05.2003, COM(2003) 270 final.

559 As here also rec. 16, 25, 53, 61 Directive (EU) 2018/1808.

560 Cf. e.g. most recently with regard to the preparation of the DSA in the context
of the Digitalkonferenz on the occasion of the German Council Presidency, the
remarks of Anthony Whelan, Digital Policy Adviser, Cabinet von der Leyen, VoD
available at https://eu2020-medienkonferenz.de/en/session-1-en/.

561 There are also repeatedly attempts, in particular by the EU Parliament and the
Commission, to open up the field of safeguarding pluralism to the EU as an area
of active regulation under EU law; cf. on this and on the various (non-legally
binding) initiatives of the Parliament and the Commission in detail Komorek,
Media Pluralism and European Law, chapter 2.2.
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States’ rules (which are then aimed at establishing and safeguarding plur-
alism).

3. DSM Copyright Directive

Another focus of the last Commission’s Digital Single Market Strategy was
the copyright reform at EU level. First of all, the so-called Online SatCab
Directive’®? was introduced, which ensures the cross-border availability of
content by means of corresponding rules, without having to resort to in-
struments such as geo-blocking due to a lack of license clarifications, be-
cause a separate act requiring a license takes place when content is received
or retransmitted in a Member State other than one’s own. Most important-
ly, Directives 96/6/EC5%3 and 2001/29/EC (the Copyright Directive)*¢* have
been adapted by the adoption of an entirely new Directive containing pro-
visions designed to modernize copyright law: the Copyright in the Digital
Single Market Directive (DSM Directive)*®S was intended to update copy-
right so that it can still be effective in the “digital age”. This should, in
turn, promote cultural diversity in Europe and the availability of content
over the Internet by also establishing clearer rules for all Internet stake-
holders with regard to copyright-triggered obligations.>6¢

562 Directive (EU) 2019/789 of the European Parliament and of the Council of 17
April 2019 laying down rules on the exercise of copyright and related rights ap-
plicable to certain online transmissions of broadcasting organisations and re-
transmissions of television and radio programmes, and amending Council Direc-
tive 93/83/EEC, OJ L 130 of 17.05.2019, p. 82-91, https://cur-lex.curopa.cu/legal-
content/EN/TXT/?uri=CELEX%3A32019L07898&qid=1612877506288.

563 Directive 96/9/EC of the European Parliament and of the Council of 11 March
1996 on the legal protection of databases, O] L 77 of 27.03.1996, p. 20-28,
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A31996L0009.

564 Directive 2001/29/EC of the European Parliament and of the Council of 22 May
2001 on the harmonisation of certain aspects of copyright and related rights in
the information society, OJ L 167 of 22.06.2001, p. 10-19, https://eur-lex.eu-
ropa.cu/legal-content/EN/ALL/?uri=CELEX%3A32001L0029.

565 Directive (EU) 2019/790 of the European Parliament and of the Council of 17
April 2019 on copyright and related rights in the Digital Single Market and
amending Directives 96/9/EC and 2001/29/EC, OJ L 130 of 17.05.2019, p. 92—
125, https://eur-lex.europa.cu/legal-content/EN/TXT/?uri=CELEX
%3A32019L0790.

566 Cf. on this the press release of the EU Commission of 14 September 2016,
https://ec.europa.eu/commission/presscorner/detail/en/IP_16_3010.
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The DSM Directive contains rules on copyright contract law, text and
data mining, neighboring rights for publishers of press publications, but
also rules on the use of protected content by online services. In addition to
the existing rules on copyright protection, the exploitation of protected
works and copyright limitations, which are of course of outstanding im-
portance in the media context, both in terms of the financing of offerings
and in reporting, the latter two innovations are of particular interest in the
context of this study.

In this context, it should first be generally noted that European copy-
right law leaves the Member States room for maneuver, in particular
where aspects of safeguarding freedom of the media and freedom of infor-
mation are concerned. For example, Member States may choose from a cat-
alog of possible limitations and exceptions to the author’s exclusive repro-
duction and distribution right (Art. 2 Copyright Directive) when it comes
to reproductions by the press, reporting of current events, or use of the
work by way of quotation for the purpose of criticism or review (Art. 5(3)
(c) and (d) Copyright Directive) as well as other contexts. The same applies
to exceptions and limitations to the other exclusive rights set forth in the
Copyright Directive. In this context, it is also clear that the harmonization
of copyright as a contribution to the better functioning of the internal
market, in particular cross-border trade in copyrighted works, remains li-
mited in order to allow Member States’ traditions and differences to per-
sist. Although there should be general agreement that copyright law must
not prevent the reporting of current events and thus the informative con-
tribution to the process of formation of public opinion, there is no harmo-
nization in this respect; differences in the Member States are respected in
that the selection of the exceptions is left to the Member States.5¢”

In the context of measures to safeguard diversity, however, the afore-
mentioned new rules on neighboring rights for publishers of press publica-
tions and the new rules for online services are more relevant, as they are
related to the goal of safeguarding pluralism.

Art. 15 DSM Directive provides that the Member States shall establish a
neighboring right for publishers of press publications which secures them
an appropriate share of the revenues generated by the online use of their
press publications by providers of information society services. According

567 However, the catalog of exceptions, from which Member States may implement
those they deem necessary, is exhaustively set out in the Copyright Directive
(now as amended by the DSM Directive). This was recently underlined by the
CJEU, cf. CJEU, case C-476/17, Pelbam GmbH and Otbhers / Ralf Hiitter and Flori-
an Schneuder-Esleben.
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to its wording, the regulation even goes so far that in the future only mere
acts of hyperlinking or the “use of individual words or very short extracts
of a press publication” will be possible without a license, thus ensuring
very far-reaching protection of this media content. In this context, the defi-
nition of an information society service is congruent with that of the ECD,
so that a large number of providers can also be covered here. However, the
reason for the establishment of the regulation were primarily news aggre-
gators, media monitoring services, general news services and feeds, which
compile press content and present it in excerpts using the original texts.
The regulation aims to protect investments (and thus also recognizes the
importance of investments in journalistic work), which indirectly also se-
cures the financing of these media offerings, and thus also indirectly con-
tains a regulation that safeguards diversity with regard to the preservation
of externally pluralistic structures.’®® This is remarkable not only because a
regulation is being created directly at EU level (and not, as hitherto,
through the opening up of Member States’ scope for action) which relates
explicitly and exclusively to the protection of media undertakings’®, but
also because it actively ensures that such media offerings should continue
to have a prospect of refinancing. Recital 54 even explicitly states that the
purpose of the new regulation is to ensure diversity: “A free and pluralist
press is essential to ensure quality journalism and citizens’ access to infor-
mation”. Recital 55 goes on to state that “[t]he organisational and financial
contribution of publishers in producing press publications needs to be
recognised and further encouraged to ensure the sustainability of the pub-
lishing industry and thereby foster the availability of reliable information”.

Although economic policy objectives certainly played a role in the cre-
ation of the regulation — the press is, after all, also a service and labor mar-
ket — cultural policy considerations at least also played a role, which the
EU apparently wanted to see harmonized at EU level due to the cross-bor-
der activity of the information society services in question. The room for
maneuver left to the Member States in this context is comparatively small.
Despite the purpose of ensuring diversity, it should not go unmentioned at
this point that the new regulation could also pose a threat to media diversi-
ty in the online sector. The norm addressees, such as news aggregators,
could refrain from distributing content due to risk considerations or limit
their aggregation out to cost considerations to those services that make

568 Cf. on this also Cole/Etteldorf in: Cappello, Media pluralism and competition is-
sues, p. 21 et seq.
569 In particular, only journalistic publications are to be covered, cf. rec. 56.
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their content freely available or agree to licensing terms favorable to the in-
termediaries. In this case, the selection of content would not depend on
factors such as quality, topicality, or personalization by algorithms, but on
economic factors, which would run counter to the desire for pluralism, in
particular on the part of recipients.

The provision of Art. 17 also provides links in the area of safeguarding
diversity. It refers to service providers whose activity is “online content-
sharing services”. The DSM Directive defines these in Art. 2(6) as providers
of an information society service of which the main or one of the main
purposes is to store and give the public access to a large amount of copy-
right-protected works or other protected subject matter uploaded by its
users, which it organises and promotes for profit-making purposes. In this
context, recital 61 generally acknowledges that such services “enable diver-
sity and ease of access to content” but nevertheless present challenges in
the form of mass unauthorized use of copyrighted works without appro-
priate compensation to authors. Therefore, Art. 17 first clarifies that online
content-sharing service providers perform an act of communication to the
public in copyright terms when they give the public access to copyright-
protected works, and then regulates that the providers are also responsible
for copyright infringements (committed by their users) unless they provide
evidence to the contrary, which is linked to the fulfillment of certain crite-
ria.

This rule, which was intensively discussed during and in the run-up to
the reform under the catchword of “upload filters”S7?, is associated with in-
creased obligations for the providers addressed, such as VSP, which must,
for example, clarify the licensing of content before it is made available and
must have systems in place (the concrete design of which is left to the
transposition in the Member States, which is why the discussions about
the rule and its adequate transposition continue’’!), that must enable the
claiming, reporting and identification of copyrighted material in case of
doubt. The DSM Directive therefore deviates significantly in this respect

570 Cf. on this Henrich, Nach der Abstimmung ist (fast) vor der Umsetzung.

571 Cf. on this in particular the issue of Zeitschrift fiir Urheber- und Medienrecht
(ZUM 2020, issue 10) dedicated to the discussion draft of the German Federal
Ministry of Justice and Consumer Protection on the DSM Directive, which com-
ments on the draft transposition in particular with regard to Art. 17 with contri-
butions by various authors; on the German transposition proposal of Art. 17 in
detail also Husovec/Quintais in: Kluwer Copyright Blog of 26.08.2020.
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from the principles on limited responsibility established within the
ECD.’72 This provision is also primarily aimed at protecting the authors’
(also economic) interests in the refinancing of their creative work, but un-
like Art. 15, the protected addressees here do not only include media un-
dertakings or journalistic publications.

Although it is therefore reflexively also about the (financial) preserva-
tion of a variety of diverse offerings, the two-sidedness of this regulation
against the background of safeguarding pluralism is made clear by the
wording in recital 61, which points out that online services are both an op-
portunity and a challenge for safeguarding a relevant diversity. The risks
for the diversity of (also media) offerings in the online area, which results
from the legal manifestation of filtering obligations or the practical estab-
lishment by providers due to risk considerations, was already discussed
during the reform under the aforementioned catchword “upload filters”.
Without having to go into this discussion here, this new regulation clearly
shows that rules in EU law that are not directly related to pluralism can
and should also have (supporting) effects on the diversity of offerings, but
also on the plurality of providers themselves by ensuring economic com-
pensation for the investment in copyright-protected works — for example
by media undertakings, but not only. This does not encroach on the area
of competence of the Member States for safeguarding pluralism in the me-
dia sector; rather, one of the reasons for including both rules in harmoniz-
ing EU law is the recognition that the factual situation regarding the most
relevant online providers covered by both rules argued for a supranational
solution, and not one in the Member States only, for reasons of effective-
ness.

4. Merger Regulation

EU competition law — as is also the view of the European Commission in
the media context’”? — also has at least an indirect effect in securing diversi-

572 Cf. Kuczerawy, EU Proposal for a Directive on Copyright in the Digital Single
Market: Compatibility of Art. 13 with the EU Intermediary Liability Regime,
205, 205 et seq.; see also: Cole/Etteldorf/Ullrich, Cross-border Dissemination of
Online Content, p. 139 et seq.

573 Communication from the Commission of 15 December 2003 on the future of
European regulatory audiovisual policy, COM(2003) 784 final.

225

(e |


https://doi.org/10.5771/9783748924975-173
https://www.nomos-elibrary.de/agb

Mark D. Cole / Christina Etteldorf

ty.’74 Among other things, it prohibits mergers (including of media under-
takings) that could lead to an impediment to cross-border competition if
dominant market positions are achieved.’”> This means that mergers can
already be prohibited in view of the market power situation, which can al-
ready ensure diversity in the case of undertakings in the media sector or
with an influence on it. In addition, merger control law, which has other-
wise a fully harmonizing approach at EU level due to its regulatory nature
and the clear definition of competences, recognizes that other, non-market
power related tests and reasons for prohibition may also exist. Art. 21(4)
Merger Regulation (ECMR)*7¢ allows the Member States to prohibit merg-
ers which should actually be cleared from a competition law perspective if
they appear problematic for other legitimate interests of the Member
States. The rule explicitly mentions “plurality of the media” as one such le-
gitimate interest. In order to protect it, Member States enjoy a power of
derogation, despite the actual EU competence for concentrations of
Union-wide significance, which are decided exclusively on the basis of EU
law and by the Commission. This means that the competent authorities in
the Member States have the specific option of prohibiting mergers in order
to protect media diversity, even if these mergers have been classified by the
Commission as unobjectionable from a competition law perspective.’’”
However, they cannot subsequently approve such mergers that have been
prohibited by the Commission, for example with the argument of increas-
ing the diversity of supply.®”8

The rules on media concentration law vary widely in the Member States
and, above all, to varying degrees.’”” Many continue to limit themselves to

574 In detail on this Cole, Europarechtliche Rahmenbedingungen fiir die Pluralis-
mussicherung im Rundfunk, p. 93, 102 et seq.

575 On this in detail supra, in chapter C.IV.2 on primary law.

576 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of con-
centrations between undertakings (the EC Merger Regulation), O] L 24 of
29.01.2004, p. 1-22, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX
%3A32004R0139&qid=1612892936591.

577 Cf. on this, e.g., the Fox / Sky case, which the Commission found to raise no
competition concerns, but which the competent regulatory authority in the
United Kingdom found to be contrary to the public interest against the back-
ground of media pluralistic concerns, Commission decision: M.8354 FOX / SKY,
https://ec.ecuropa.cu/competition/elojade/isef/case_details.cfm?
proc_code=2_M_8354, Ofcom: https://www.gov.uk/government/collections/
proposed-merger-between-twenty-first-century-fox-inc-and-sky-plc.

578 On this and the following Cole/Hans in: Cappello, Medieneigentum — Marktreal-
itaiten und Regulierungsmaffnahmen, p. 27.

579 Cf. European Institute for Media, The Information of the Citizen in the EU.
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monitoring concentration in the broadcasting sector; some also provide
for the review of cross-media links.’8 But even if media concentration is
limited by the establishment of rules on diversity, this does not automati-
cally mean the creation of media pluralism. Rather, the implementation of
further rules beyond competition law in the sense of e.g. support instru-
ments is often required.’8!

In any event, the ECMR and thus the Commission’s exclusive compe-
tence relate solely to the assessment of the effects of proposed mergers on
competition in the various affected markets within the EEA. The assess-
ment does not include those factors that would be relevant for the evalua-
tion of a dominant power of opinion and thus provide information on
whether a merger would have a negative impact on a pluralistic media
landscape.’® The purpose and legal framework for assessing competition
and media plurality are very different. Competition rules broadly focus on
whether consumers would face higher prices or lower innovation as a re-
sult of a transaction. An assessment of media plurality typically addresses
the question of whether the number, scope, and diversity of individuals or
undertakings controlling media undertakings are sufficiently plural. The
Commission does recognize this difference and that this can lead to differ-
ent assessments of mergers also.’3

Media concentration law is therefore an area that is deliberately exclud-
ed from the law on economic concentration. Art. 21(4) ECMR is a signifi-
cant confirmation that even in subject matters which are clearly within the
competence of the EU, such as competition law, the regulatory sovereignty
of the Member States is respected — in this case through the application in
practice to merger projects — and made operational in the relevant acts of
secondary law through a special provision.

580 Cole/Hans in: Cappello, Medieneigentum — Marktrealititen und Regulierungs-
mafnahmen, p. 125 et seq.

581 Cole/Hans in: Cappello, Medieneigentum — Marktrealititen und Regulierungs-
mafnahmen, p. 127.

582 Cf. on this, but also on possibly unexploited potentials for taking into account
also pluralism-relevant aspects within the framework of the EU competition
regime Bania, The Role of Media Pluralism in the Enforcement of EU Competi-
tion Law.

583 Same as here the EU Commission in connection with the case of the merger of
Fox and Sky, cf. press release of 7 April 2017, https://ec.europa.eu/commission/
presscorner/detail/en/IP_17_902.
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5. European Electronic Communications Code

The EECC# entered into force on 21 December 2018 and in particular
both amended and consolidated Directives 2002/19/EC (Access Direc-
tive)385, 2002/20/EC (Authorisation Directive), 2002/21/EC (Framework
Directive) and 2002/22/EC (Universal Service Directive)’®¢ into a compre-
hensive regulatory framework for telecommunications services. The EECC
regulates electronic communications networks and services, i.e., transmis-
sion paths and technically oriented services, but contains provisions that
are highly relevant in the context of ensuring pluralism in the media sec-
tor.

According to Art.61(2)(d) EECC (formerly Art. 5(1)(b) Access Direc-
tive), the regulatory authorities of the Member States may order undertak-
ings with significant market power to provide digital radio and television
broadcasting services and related complementary services, access to appli-
cation programming interfaces (APIs) and electronic programme guides
(EPGs) on reasonable and non-discriminatory terms. In addition, pursuant
to Art. 114(1) EECC (formerly Art.31 Universal Service Directive), the
Member States may continue to provide for so-called ‘must carry’ obliga-
tions in national law, i.e., to oblige network operators to transmit certain
radio and television broadcast channels and related complementary ser-
vices. This addresses in particular operators of cable television networks,
IP-TV, satellite broadcasting networks and terrestrial broadcasting net-
works, as well as possibly operators of other networks if they are used (now
or in the future) by a significant number of end-users as their main means
of receiving radio and television broadcasts. The imposition of obligations
is subject to the condition that they are necessary for an (explicitly defined)
objective of general interest and that they are proportionate and transpar-
ent. Such objectives include in particular safeguarding media diversity. Ac-

584 Directive (EU) 2018/1972 of the European Parliament and of the Council of 11
December 2018 establishing the European Electronic Communications Code
(Recast), OJ L 321 of 17.12.2018, p. 36-214, https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?uri=celex:32018L1972.

585 Directive 2002/19/EC of the European Parliament and of the Council of 7 March
2002 on access to, and interconnection of, electronic communications networks
and associated facilities (Access Directive), O] L 108 of 24.04.2002, p. 7-20,
https://eur-lex.europa.ew/legal-content/EN/ALL/2uri=CELEX%3A32002L0019.

586 Directive 2002/22/EC of the European Parliament and of the Council of 7 March
2002 on universal service and users' rights relating to electronic communications
networks and services (Universal Service Directive), O] L 108 of 24.04.2002, p.
51-77, https://eur-lex.europa.cu/legal-content/EN/TXT/?uri=celex:32002L0022.
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cordingly, the rules were also introduced against the background of the
need for Member States, in the light of their cultural sovereignty, to be
able to ensure that certain programs and, above all, the information con-
veyed therein, are accessible to a wide audience.’®” In this context, it is im-
portant to note that, due to the high degree of harmonization of the regu-
lations, the authorization for this must already be laid down in EU law,
which, however, leaves the Member States free to introduce such ‘must
carry’ obligations and also as regards their design only specifies the pur-
pose and the framework conditions to be fulfilled, due to the relevance of
the interference to fundamental rights. As will be considered in more de-
tail below, this leaves the room for maneuver with the Member States. On
the one hand, the concept of ensuring access for the “general public” to
important content is close to the concept of a basic service, as laid down in
German law, e.g., for telecommunications services as an infrastructure fa-
cility in Art. 87f(1) Basic Law.’3® On the other hand, this idea also origi-
nates from the establishment of public service providers or offerings whose
state-initiated funding leads to a special status and a kind of “claim to ac-
cess” for the citizens funding the service. In Germany, this is laid down in
the basic service mandate, also confirmed by the Federal Constitutional
Court, according to which public broadcasting has a comprehensive man-
date not only in terms of content, but also in terms of accessibility, which
in turn justifies its funding basis.>%

According to Art. 1(2) EECC, its objectives (like those of the predecessor
directives) are, on the one hand, to implement an internal market in elec-
tronic communications networks and services that results in the deploy-
ment and take-up of very high capacity networks, sustainable competition,
interoperability of electronic communications services, accessibility, securi-
ty of networks and services and end-user benefits. The second is to ensure
the provision throughout the Union of good quality, affordable, publicly
available services through effective competition and choice, to deal with
circumstances in which the needs of end-users, including those with dis-
abilities in order to access the services on an equal basis with others, are
not satisfactorily met by the market and to lay down the necessary end-user
rights. It is therefore a question of the internal market, competition, con-
sumer protection and also network infrastructure within the EU. The men-

587 Cf. on this Arino et al. in: EAI, Haben oder nicht haben. Must-Carry-Regeln.

588 Same as here Assion, Must Carry: Ubertragungspflichten auf digitalen Rund-
funkplattformen, p. 207.

589 On this Ukrow/Cole, Aktive Sicherung lokaler und regionaler Medienvielfalt, p.
98.
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tion of “choice” in the objectives (Art. 1(2)(b)) is not to be understood as a
cultural policy orientation with regard to content services carried via the
networks, but rather means the existence of a large number of (competing)
offerings of communications networks within the EU from the consumers’
point of view. This is also clarified by recital 7, which states that the EECC
does not cover the content of services delivered over electronic communi-
cations networks using electronic communications services, such as broad-
casting content, financial services and certain information society services.
In addition, recital 7 makes it unambiguously clear however, that the
EECC is without prejudice to measures taken at Union or national level in
respect of such services, in order to promote cultural and linguistic diversi-
ty and to ensure the defence of media pluralism. With regard to the in-
creasing technical convergence of “infrastructure”, recital 7 recognizes that
the services carried over it from a regulatory perspective remain separate
from it, although this does not prevent the “taking into account of the
links existing between them, in particular in order to guarantee media
pluralism, cultural diversity and consumer protection”. However, the
EECC places this possibility of achieving cultural policy goals such as plur-
alism of the media and securing cultural diversity also via “technical” regu-
lation essentially at the level of the Member States’®°. With regard to na-
tional regulators, recital 7 explicitly requires that “competent authorities
should contribute to ensuring the implementation of policies aiming to
promote those objectives”.

As already mentioned above, this also applies explicitly to access rules
and the so-called ‘must carry’ rules. Art. 61 and 114 EECC generally only
open the possibility on EU level to introduce them by the Member States.
They can, in particular with regard to the latter, decide whether ‘must car-
ry’ obligations are to be introduced at all, and if so, which providers or
which offerings (public broadcasting, private broadcasting etc.) are to be
covered by them, whether, by whom and to what extent compensation
and/or payments are to be made for the transmission, how many providers
or offerings should benefit from ‘must carry’ obligations, and other gener-
al conditions. Most Member States’*! have made use of this option in vari-

590 Cf. rec. 115: “Those objectives should include the promotion of cultural and lin-
guistic diversity and media pluralism, as defined by Member States in accor-
dance with Union law”.

591 Only Cyprus, Estonia, Spain, Italy (except for local offerings), and Luxembourg
have no ‘must carry’ obligations; rules on discoverability in electronic program
guides are in place in about half of the EU Member States so far. Cf. European
Institute of Media, study to support Impact Assessment of AVMSD, p. 80.
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ous forms, but in doing so, they have generally based the main rule on the
wording of the (previously applicable) directives,*®? so that the specific ap-
plication is carried out by the regulatory authorities or bodies.

The EECC, which was to be transposed by 21 December 2020, supple-
ments the existing rules, to which the implementation in the Member
States until now is still oriented, not insignificantly, as can be seen from
the following extracts of a synoptic overview:

Access Directive

IEECIC

Recital (10) Competition rules
alone may not be sufficient to en-
sure cultural diversity and media
pluralism in the area of digital tele-
vision.

[...]

Recital (159) Competition rules
alone may not always be sufficient
to ensure cultur