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Introduction

Ever since the release of Nelson Mandela on 11 February 1990, South
Africa has undergone multiple transformations. The primary and perhaps
most challenging one was to address the legacies of an unjust past punc-
tured by racial division. As was the case with many African countries,
South Africa attempted to address past human rights abuses through sev-
eral policy reforms such as the South African Truth and Reconciliation
Commission (TRC). However, the overall approach toward addressing the
violent and painful past into a stable and peaceful South Africa democratic
state is somewhat murky. The consequence is that decades after the demise
of apartheid, South Africans are still yearning for the so-called rainbow
nation with minor trauma.

Internationally, the United Nations has played a significant role in
setting standards for transitional justice efforts. In this regard, the Unit-
ed Nations supports nationally determined transitional justice initiatives.
Still, in turn, it expects nation-states to conform to the growing body of
international standards it has set (Grover, 2019). Globally, diverse interven-
tions and complex and contested contexts that include, for example, truth
commissions, reparations, and memorialization, characterize transitional
justice (Waterhouse, 2009; Hayner, 2011; see also Figari Layds’ contribu-
tion in this volume). While transitional justice goals at the state level
are often framed to encompass outcomes such as reconciliation and peace-
building (Duggan, 2012), there is a need to balance principles and prag-
matism. Gready and Robin (2020) aptly note that addressing the past in
transitions from conflict or repressive rule includes different mechanisms
or approaches. However, constructing peace and ensuring justice have
been criticized for being exclusive alternatives, as maintenance of peace
often proceeded justice (Ramsbotham et al., 2011).

Notwithstanding significant progress in transitional justice efforts glob-
ally, South Africa’s TRC offers ample examples of how a restorative ap-
proach can be implemented for nations to forgive and reconcile after peri-
ods of injustice. The TRC moved away from retribution by focusing on
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reparation, compensation and reconciliation, before actual reintegration
programmes (Walaza, 2003; Bubenzer, 2014; Aiken, 2016). As a result, the
TRC in South Africa played a critical role in advancing transformation
in the country. For this and many other reasons, the country’s TRCs are
globally regarded as exemplary (Christodoulidis, 2000; Moon, 2009).

Against this background, the chapter examines the role of citizen partic-
ipation and political trust in the context of transitional justice in South
Africa, assesses the interaction of these phenomena, and reviews the liter-
ature on civil society mobilization for a just society as well as current
perceptions about reconciliation efforts. Primarily, the focus is on how
citizen participation and political trust shape perceptions of transitional
justice efforts. I argue that stakeholders need renewed attention and action
to embody a sustainable memory culture in contemporary South Africa.
Besides, this suggests a restorative justice pathway that emphasizes inclu-
sion and participation as instruments to engender trust in the processes
aimed at healing past atrocities.

Intersection of Social Justice, Political Trust, and Participatory Processes

There is considerable variation worldwide in the legal status of restora-
tive justice processes in transitional societies, with some programmes en-
shrined in law and others having no formal legal status. The latter relates
to Pakistan’s peacemaking processes, the Middle East, and the communi-
ty-based mediation programmes in Guatemala (Jakobsson, 2018). Most
transitional justice research in South Africa focuses on disarming, demobi-
lizing and reintegrating ex-combatants. The research further focused on
creating a new defence force that consists of different military structures
(van der Merwe & Lamb, 2009). The TRC found that the state perpetrated
several gross human rights violations in South Africa and other Southern
African countries (Swaziland and Zimbabwe). These violations include
torture, abduction, severe mistreatment, sexual assault, unjustified use of
deadly force etc. (TRC, 1998). Therefore, it is necessary to consider the role
of trust and citizen participation in the transitional justice efforts in South
Africa.

Political trust is seen as the structural component of social capital
(Bains & Hicks, 1998) and a direct consequence of institutional perfor-
mance (Krisna & Shrader, 2000). It is based on the political circumstances
in which citizens find themselves at a given time (Gormley-Heenan &
Devine, 2010). The national contexts, including its institutional organiza-
tion, policy, and socioeconomic conditions, influence people’s cognitive
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ability to assess their circumstances (Krishna & Shrader, 2000). Duckitt
and Phuting (1998) argue that perceptions of and outrage about inter-
group socioeconomic inequality and deprivation dominate the attitude of
the oppressed towards its erstwhile oppressor. In this regard, reconciliation
is a complex set of processes of rebuilding relationships in the aftermath
of human rights violations. In the absence of trust at the individual, inter-
personal, socio-political, and institutional levels, these relationships can be
described as thin reconciliation. Thick reconciliation is when relationships
are based on dignity restoration through trust, respect, and shared values,
reversing structures (Seils, 2017).

For both reconciliation and transitional justice, trust is a critical factor
shaping the processes and their aims. As governments and public insti-
tutions play a fundamental role in supporting inclusive societies, their
performance and expectations influence the level of trust and citizens’
experience in decision-making (Matebesi, 2017). Thus, the erosion of trust
in government poses severe consequences for the quality and ability of
representative democracy, its institutions, and its actors (van der Meer,
2017). In this regard, Hardin (2002) argues that newly built institutions
can weather citizen distrust of the government.

Citizen participation is a critical factor that can enhance trust in institu-
tions and transitional justice processes. A key part of citizen participation
is to involve people who have experienced periods of conflict and human
rights violations and the prime beneficiaries of transitional justice strate-
gies (Shaw & Waldorf, 2010). In this regard, Triponel and Pearson make a
valuable contribution when they contend:

“Maintenance of peace in the long term in post-conflict society de-
pends on a number of factors. In particular, the objectives of transi-
tional justice can only be met if the population demonstrates owner-
ship of the structures that are established. Countries can achieve this
ownership by building meaningful consultation into the transitional
justice mechanisms at the outset” (Triponel & Pearson 2010: 103).

Therefore, unlike state-driven or top-down approaches (McEvoy, 2008), in-
volving citizens in designing and implementing transitional justice strate-
gies creates opportunities for a bottom-up approach. This form of par-
ticipation indirectly addresses the marginalization and disempowerment
that are the root causes of human rights violations. In this way, citizen
participation in transitional justice processes enhances the self-esteem and
confidence of victims (Laplante & Rivera Holguin, 2006). Citizens are also
more likely to support initiatives they were actively involved in from the
outset (Laplante, 2013). Some scholars argue that transitional justice is a
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process embedded in power yet highly depoliticized (McEvoy, 2008; Millar
& Lecy, 2016). However, others have also warned that both top-down and
bottom-up approaches can potentially ignore, neglect and undermine local
agencies as they depoliticize both the conflict they seek to address and
the peace they intend to build (Triponel & Pearson, 2010; Laplante, 2013;
Charbonneau & Parent, 2013).

Specific reconciliation policies or activities promote reconciliation
through various processes in transitional societies. In this regard, citizen
participation in transitional justice is crucial. The need for transitional
justice initiatives to be perceived as legitimate by citizens cannot be
overemphasized. They have to participate in transitional justice institu-
tions and accept their decisions. When viewed as illegitimate and biased,
transitional justice efforts can foster division instead of overcoming them.
Participation can provide avenues for the voices of victims in the design
of transitional justice strategies. This will more likely make the strategies
responsive to local priorities (Selim, 2014). The degree of citizen partici-
pation in the varying transitional justice mechanisms is dependent on
the type of transitional justice system being implemented (Triponel &
Pearson, 2010). Scholars have also found that when transitional justice is
imposed internationally, it creates gaps with local citizens and affects its
legitimacy. This gap widens further if the government and other leading
stakeholders in the transitional process do not understand what victims
need and ultimately deliver (Shaw & Waldorf, 2010).

Bosire (2006) cautions that transitional justice is typically understood
within the legal framework of state responsibilities. Therefore, transitional
justice measures primarily seek to establish or restore trust between the
state and citizens who conform to specific parameters. However, ‘the un-
met expectations of transitional justice efforts are partly due to a default
resort to a legally and institutionally demanding understanding of transi-
tional justice that is not congruent with the quality and capacity of state
institutions in times of transition’ (Bosire, 2006: 31). [ now turn to transi-
tional justice processes in South Africa.

Transitional Justice Process: the South African Experience
According to Laplante, “truth commissions often elaborate very general,
and often overly ambitious, reparation plans to provide an effective reme-

dy to human rights victims” (2013: 222). This section focuses on trust and
citizen participation in transitional justice processes in South Africa.
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It is historically widely known that South Africa was characterized by
violence and institutionalized racial discrimination (Aiken, 2016). White
South Africans generally enjoyed a disproportionate share of resources
under a system, which was enforced with brutal violence, shame and
humiliation. After nearly five decades of this cruel system, South Africa
made a peaceful transition to a more democratically elected government
in 1994 (Kunnen, 2018). The negotiated Constitution of South Africa
received broad support, with its provisions widely accepted by political
parties and citizens. A central feature of the negotiations for liberation
parties and the government was amnesty for past human rights abuses.
This provision was a significant victory for human rights campaigners (van
der Merwe & Lamb, 2009). For example, while Amnesty International and
Human Rights Watch were opposed in principle to granting amnesty for
gross human rights violations, they were satisfied with the conditionality
and specificity of the TRC’s amnesty process. These included allowing
survivors or relatives of human rights abuses to oppose amnesty applica-
tions, extensive investigations and cross-examination of the applicants. The
human rights organizations also welcomed the decision to individualize
amnesty applications instead of granting blanket amnesties for political
organization parties (Bowsher, 2020).

Despite several challenges facing the TRC, including criticism for pro-
ducing truth far from truth (Gibson, 2005), the Commission played a
central role in managing racial conflicts and state-sponsored and state-sup-
ported crimes against the Black majority. Furthermore, the nonviolent
approach adopted by the TRC was instrumental in engendering the tac-
it principle of Ubuntu (the African philosophy of humanism) (Vora &
Vora, 2004) introduced by the TRC Chairperson. The Ubuntu principle
promotes values of empathy, forgiveness, and sharing in a conscious effort
to resolve common problems. This enabled South Africa “to transform the
conflict situation largely to harmony and reminded the groups of their
shared unity” (Arthur et al., 2015: 75).

At the TRC hearings, the focus was on the victims and their families.
As a result, for many victims of apartheid, testifying before the TRC was a
transformative experience. The TRC offered amnesty for individuals under
specific conditions. Perpetrators had to fully confess their crimes and had
to show that their crimes had been politically, not personally, motivated.
Despite some flaws, the TRC was a successful form of restorative justice
as it sought to promote the acceptance of responsibility on the part of
offenders to acknowledge the harm suffered by victims, and the victims
aim of healing and restoration for all concerned (Department of Justice
and Constitutional Development, 2011).
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Closely linked to transitional justice processes in South Africa were
the issues of reparation and prosecutions. For instance, the philosophy of
restorative justice rose to respond to the need for changes in the country’s
punitive criminal justice system. This was to accommodate indigenous
African legal practices, which are more participatory and reconciliatory
(Joyce, 2006). Van Zyl argues that the “TRC represents a ‘third way’ in
dealing with past human rights abuse and attempting to institutionalize
justice” (1999: 648). In this regard, the TRC followed a middle path by
insisting on the prosecution, acceptance of amnesty and impunity. South
Africa has a relatively well-developed and modern criminal justice system
that draws its roots from a blend of Roman-Dutch and English law. In
addition, it has, over the years, drawn and borrowed from a variety of
respected international legal systems. Generally, though, the foundation
upon which the South African criminal justice system rests was designed
to provide a human rights system either not previously available to all
citizens or not entrenched in law (Downes et al., 2016).

Reparations and Local Transitional Justice Initiatives

The TRC was not the only tool of transitional justice in South Africa. Oth-
ers included were reparations, institutional reform, and local transitional
justice initiatives. Regarding reparations, the TRC mandated its Repara-
tions and Rehabilitation Committee to design a policy of how best to
assist the victims. These victims included direct survivors, family members
and/or dependents of someone who had suffered a politically motivated
gross violation of human rights (Hamber, 2000). A significant challenge
for the TRC was to deal with a myriad of reparation strategies which
ranged from monetary (compensation payment) or symbolic reparations
(for example, building memorials and renaming public facilities) (TRC,
1998).

While victims only began to receive reparations in 2003, perpetrators
benefited immediately from the amnesty process. As a result, the TRC
was heavily criticized for failing to advance the victims’ interests in com-
parison to the perpetrators’, including defining the concept of victims too
narrowly. Again, victims of human rights abuses could not pursue civil
claims against perpetrators who were granted amnesty (Hamber & Kibble,
1999; van der Merwe & Lamb, 2009). The TRC also understood the need
to ensure that reparations become visible, directed, and individualized,
but it focused only on gross violations. Thus, social reconstruction as a
form of reparation, for example, providing better access to health care and
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development, was to take place in addition to and not to the exclusion
of individualized reparations or collective reparation strategies (Hamber,
2000).

International literature on local transitional justice initiatives highlights
that local ownership—as a form of community engagement and empow-
erment—is a significant currency in post-conflict societies. The literature
argues that the most effective transitional justice interventions emerge
from the locals (McEvoy, 2008; Bell, 2009; Lambourne, 2009; Jakobsson,
2018; Grover, 2018). Peace processes and justice mechanisms not embraced
by those who have to live with them are unlikely to be successful if they
are perceived as being imposed by external actors. This may create resent-
ment that undermines both the legitimacy and effectiveness of transitional
justice processes (van der Merwe & Lamb, 2009).

In trying to effect these principles, various local justice and reconcilia-
tion initiatives were developed in South Africa. These initiatives included,
for example, processes of local community healing meetings, disappear-
ance support and investigation programs, restorative justice dialogues, vic-
tim counseling programs, survivor advocacy initiatives, memorialization
projects and ex-combatant reintegration programs. Some of these initia-
tives, such as restorative justice dialogues, enabled ex-combatants to engage
directly with victims, affecting collaboration in developing local commu-
nity memorialization initiatives. The restorative justice dialogues enabled
ex-combatants to engage directly with victims. This increased collaboration
in developing local community memorialization initiatives (Greenbaum,
2006).

Institutionalization of Transitional Justice Measures in South Africa

The history of transitional justice shows that its high degree of institution-
alization in countries in the Southern Cone of Latin America, Central and
Eastern Europe, and South Africa has aided its efforts to deal with the
human rights abuses of the past. Institutions regulated by laws in these
countries ensured interactions between citizens and the state. Transitional
justice measures included a significant dimension of institution-building
to respond to the context and to strengthen civil society in advocating
for truth, justice, reparation and non-recurrence (Special Rapoteur, 2017).
While transitional justice has contributed to the entrenchment of rights
to justice, truth and reparation, and to their operationalization, there are
limitations to the institutions’ achievement of even the narrowest goals.
Thus institutions may reinforce ownership of the process by the state and

S1

3]


https://doi.org/10.5771/9783748923527-45
https://www.nomos-elibrary.de/agb

Sethulego Matebesi

elites (Robins, 2017). Conversely, poor institutionalization causes under-
performance of transitional justice measures. For example, in conditions
with few legitimate rules and institutions, transitional justice prosecutions
and vetting programs can clash with the informal state’s patronage logic
(van der Merwe & Lamb, 2009).

Internationally, efforts to further develop norms and standards to ad-
dress human rights violations contributed to the legalization and codifica-
tion of international criminal law, international humanitarian law and
human rights law by special bodies (Bell, 2009; Subotié, 2009). For in-
stance, in 1993 and 1994, the International Criminal Tribunal for the
former Yugoslavia (ICTY) and the International Criminal Tribunal for
Rwanda (ICTR) were established. The expansion of transitional justice
institutionalization found further expression in the International Criminal
Court (ICC), established in 1998. The ICC was created to investigate and
try individuals charged with the world’s gravest crimes of concern to the
international community. This expansion of the institutionalization of
transitional justice efforts enabled its mainstreaming, thereby strengthen-
ing accountability for past crimes and the struggle against impunity in
post-conflict societies (Rubli, 2012).

In the South African context, violations' conditions and historical con-
text demanded a comprehensive and more substantive conception of tran-
sitional justice that went beyond juridical and legal forms of justice. For
the TRC to encourage participation and support testimony from those
directly involved with the issues under investigation, processes and struc-
tures needed to be in place to protect both the victims and perpetrators
from the dangers of participation. In this regard, the Commission of In-
quiry for the Prevention of Public Violence and Intimidation, popularly
known as the Goldstone Commission, played a central role in, among
others, transforming information gathering measures and the institutional-
ization of witness protection in South Africa. The Goldstone Commission
is a precursor to the legislative framework and institutionalization of TRC
processes in South Africa (Lambert, 2020). A notable feature of the Gold-
stone Commission—specifically with the Prevention of Public Violence
and Intimidation Act—was its power to search and seize documents, and
thus move beyond voluntary witness testimony in gathering evidence for
its investigations (Government of South Africa, 1992)

Later, the South African TRC would benefit from the operation of
the Goldstone Commission in terms of investigative credibility and institu-
tional experience. The Commission’s work helped strengthen information
gathering during the negotiating period in South Africa and facilitated
further change in information-gathering capacities, including institutional-
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izing witness protection in South Africa (Lambert, 2020; Newham, 2015).
Lambert notes:

“Given the reliance on witnesses and testimony, the operation of
credible witness protection is a valuable indicator for the institutional-
ization of conditions conducive to truth-seeking. The South African
TRC is notable in that it was the first truth commission to establish a
witness protection program” (Lambert 2012: 217).

Therefore, the shortcomings of witness protection highlighted by the
Goldstone Commission’s operations resulted in the development of wit-
ness protection measures that were more conducive to truth-seeking. The
Unity Act required the TRC to make recommendations for a witness
protection program and ensure that the identity of vulnerable witnesses
remained concealed (van Zyl, 1999). The conscious recognition of the
centrality of institutionalization to the success of transitional justice and
the actual operation of the South African TRC influenced the adoption
and design of several truth commissions elsewhere in the world (Lambert,
2020).

The Aftermath: Reconciliation and Nation-Building in Contemporary South
Africa

Twenty-seven years into democracy and the 22" year after the TRC re-
port was submitted to South Africa’s then President, Nelson Mandela,
poverty, inequality, unemployment, and racism are still pervasive. South
Africa’s response to nation-building, aptly adopted through the Rainbow
Nation ideology, was primarily associated with the chairpersons of the
TRC, Bishop Desmond Tutu and Nelson Mandela. In Tutu’s case, he
believed in the interconnectedness of people from different traditions and
racial groups. He used rainbow colours to evoke the significance of racial
and cultural diversity in the country (Tutu, 2006; Evans, 2010; Palmer,
2016, Motlhoki, 2017). In Mandela’s case, Evans (2010) reasons that three
televised media events primarily enhanced the new nationalism that swept
across South Africa. These events include Mandela’s release from prison,
his inauguration as the country’s first democratically elected president, and
the opening ceremony and the final game of the Rugby World Cup of
1995. The broadcasts were not only successful in creating an appearance of
unity and stability, they most likely also generated increased support for
the South African transition (Carlin, 2008; Evans, 2010).
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Despite a commitment to non-racialism in the South African Consti-
tution and the emphasis of the Rainbow Nation ideology on multicul-
turalism, scholars criticize the ideology for being a barrier to structural
inequality in South Africa (Gachago & Ngoasheng, 2016), while others
argue that racism continues to thrive in the country. A section of the white
population uses a general culture of victimhood expressed in the so-called
‘white genocide’ rhetoric promoted by Afrikaner nationalist group Afrifo-
rum (Mncube, 2019).

Several interventions in postapartheid South Africa promoted the con-
certed effort to create a new national identity that rested on recognizing
bonds of solidarity across racial boundaries (Guelke, 1999; Carlin, 2008)
and the hope embodied by Mandela’s presidency. For example, the TRC
set a transformative agenda visible in the country’s policy regime in the
early stages of democracy. The emphasis on participatory governance in
postapartheid South Africa has been linked to substantive innovations in
public participation. One such innovation included a set of requirements
for public involvement in various decision-making processes similar to
those in Argentina, Brazil and Mexico (Barichievy et al., 2005; Booysen,
2009; Piper & Nadvi, 2010). The participatory governance approach in sev-
eral sectors of society, such as education, fostered trust in the government
(Matebesi, 2020).

Today, novel insights into the social and political conditions of South
Africa indicate that memories of past suffering bring pain and anger
(Motlhoki, 2017; see also Molope’s contribution to this volume). Despite
the progressive proclamations in the 1994 Constitution, the problems at
the centre of racial exclusion and marginalization in South Africa have
become entrenched in governance institutions. This has sparked a sporadic
public confrontation between racial groups and protests by predominantly
black communities. Again, there is doubt among many South Africans,
whether the objectives and goals envisaged by the TRC and the Constitu-
tion will be met (Lues, 2014). There is huge disappointment in much of
the black population, as Southall’s assertion eloquently captures:

“Disappointment among the black population at the limits of the
democratic settlement is mounting; community protests against
perceived ANC arrogance have continued into the new era; and
Ramaphosa’s renewal of the ANC has yet to see the removal of Zu-
ma strongmen within key provinces, prompting questions of whether
the party can really reform. Much depends on whether Ramaphosa’s
reformist agenda succeeds or falters. ... But if it fails, the prospects of
deepening political polarisation, resulting in Zimbabwe-style authori-
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tarianism and political decay, will be worryingly increased” (Southall,
2018: 206).

Conclusion

This article has set out to understand the role of citizen participation
and political trust in the context of transitional justice in South Africa.
South Africa moved from a political system concerned with racial polar-
ization and economic inequality to a nation concerned with truth and
reconciliation. However, in the current political environment—based on
patronage and lack of accountability, and dishonesty and corruption as
political capital—fractious racial relations and hopelessness reign supreme.
This situation poses a serious threat to the contribution made by the TRC
in advancing constitutional democracy in South Africa.

The article argues that the interface between participation and political
trust is significant in promoting or preventing the capacities to implement
and sustain complex institutions that are supposed to engender a sustain-
able memory culture. The institutional memory and culture of oppression
and hatred in South Africa call for the enhancement of structures that
deal with the promotion of racial pluralism rather than further regulation
or policies. Such an approach calls for renewed attention and action to
embody a sustainable memory culture in contemporary South Africa.
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