Part 2: The European Union

The present study shall now focus on another regional organization: the
European Union. Following the same exercise made with the ASEAN, the
following part shall be divided into different sections.

First, the present study shall explore the historical development of the
European Union which shall begin from the early modern ages in Europe,
including discussion on the times of war, to the historical development
of the European Union itself as a regional organization. Such historical
development shall focus on three stages such as what was done with the
ASEAN, namely, the consolidation stage, the expansion stage, and the
reconsolidation stage. Akin to the objective for the study of the historical
development of the ASEAN starting from the historical development of
the southeast Asian region, the earlier historical development of Europe
cannot be completely ignored considering that the European Union came
into being exactly because of the historical development in the region.
This notwithstanding, this first portion of this section does not intend
to bombard with every minute detail about European history but what
would only be mentioned are those which have a nexus to understand the
present day affairs of the European Union, its member states, decision and
policymaking processes, and how it administers and conducts its external
relations and cooperation mechanisms with other states.

Second, the present institutional and legal framework of the European
Union shall be discussed, including the salient features of the regional
organization, its organizational structure, and its fundamental principles,
norms, and practices. As with the ASEAN part of the study, the funda-
mental principles, norms, and practices shall include the constitutional,
normative, and decision-making principles.

Third, discussion shall focus on the cross-border movement of evidence.
This portion of the study shall include the historical development of mutu-
al legal assistance and the present EIO instrument in the regional level as
well as the substantive and procedural provisions.

After centering on the regional level, it shall be followed by discussion
of the respective member state level frameworks of the United Kingdom
and Germany. The discussion of these respective member states shall fol-
low the same exercise as what was done in the examination of the regional
level framework.
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Thereafter, the frameworks of the regional level and member state level
shall be compared and contrasted with each other.

I Regional Framework
A. Historical Development
1. Early Modern Ages
a. Europe in the Early Ages

An integral part of understanding the historical development of the Euro-
pean Union is understanding the historical development of Europe in
general. Borrowing what has been previously mentioned in the review of
the historical development of Southeast Asia and the ASEAN, understand-
ing European history is not for the purpose of setting a barometer for
the region’s or the EU’s future development but a review of the region’s
history could “illuminate the present,” making clear internal dynamics
within the region, and in relation to the subsequent establishment of
the EU, understand how its development and decisions arguably emerge
“from unique historical circumstances and will likely evolve in its own
particular way.”1202

At the outset, European civilization was a product of many things and
built mainly on three (3) elements, namely, the culture from the classical
antiquities of Ancient Greece and Ancient Rome, influence from Chris-
tianity, and the culture from German warriors who invaded the Roman
Empire.!?” The interaction between these three elements and its corre-
sponding effects, which mainly occurred during the early medieval period
of 300-1050, can be thought of as one of the most formative periods of
European historical development.!24

First, civilization developed with influence from the cultures of the
ancient antiquities such as the periods of Ancient Greece and Ancient
Rome domination.'?% This period has admittedly influenced greatly how

1202 See Acharya, 1deas, Identity and Institution-Building, p. 327; Benda, p. 111;
Evans, p. 303; Osborne, p. 17.

1203 Hirst, p. 11.

1204 Rollason, p. 3.

1205 See Strath/Wagner, p. 40.
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Europe presently is. Ancient Greece was not only integral in the prolifer-
ation of various philosophical approaches and way of thinking but was
also integral in the establishment of many colonies across the region.!206
Thereafter, the rise of the Roman Empire from a city-state to an overar-
ching empire which redefined or otherwise established the notions of
imperial rule.’?” The Roman political dominance had broad consequences
for those conquered which was not only limited to political unification
and/or subjugation, but also social, economic, religious, linguistic, and
cultural change.!?%8 These changes became generally universal throughout
Europe; nonetheless, the exact cultural responses would still differ in its
details, with some retaining at least parts of their own culture, religion,
and languages.!?”” Understandably, any cultural change was not single-di-
rectional and one-dimensional in its process.!?!% Any cultural integration
was a complex process that resulted from complex interactions between
the Roman state and its representatives and the indigenous communities,
the latter not being homogenous to begin with.!?!! Nevertheless, the his-

1206 Hirst, p. 11. Interestingly, Ancient Greece was able to establish colonies in
what is now Turkey, North Africa, Spain, southern France, and southern Italy.
It was in Italy where Ancient Greece and Ancient Rome intersected, with the
latter learning from the Ancient Greece many things and even improved on
the same.

1207 See Cooper, pp. 158-160.

1208 Roselaar, p. 1. See for illustration Lulic, pp. 25-34.

1209 Roselaar, pp. 1,7.

1210 See Lulic, p. 21.

1211 Roselaar, pp. 1, 11.Roselaar herein explains:
“Protoracist views about the inferiority of ‘barbarian’ peoples helped to justify
war, subjugation, mass murder, enslavement, and exploitation on an unprece-
dented scale across vast territories. Although it cannot be denied that living
standards on average grew and that many people profited from their incorpo-
ration in the Roman state, the violence of the conquest must not be forgotten.
After the conquest, rather than striving for integration and connectedness
as aims in themselves, the main goal of the Romans was to gather material
wealth from the conquered territories. “The Roman Empire was not run on
altruistic lines; it developed mechanisms for the exploitation of land and peo-
ple.” Although there were undoubtedly benefits to being part of the Roman
state, the Romans were mostly concerned with effectively exploiting the eco-
nomic and manpower resources of their subjects — at Melos, for example, or
in the trade between Italy and the transalpine regions, Romans were at the
head of the economic chain. Locals benefited from these economic activities
but they were not in control of them. ‘Romanization’ therefore was a result of
elite negotiation and native agency, but this agency was only available to those
who survived the conquest and remained loyal to Rome, especially the elites.
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torical experience was ingrained in those whom the Romans ruled, which
influenced their actions as will be shown later on.

Second, Christianity and the Christian Church played a centuries-long
influential and important role in European history and the development
of European civilization. Christianity first developed in the Middle East
and spread further into the East as well as the Roman Empire, in particular
the Roman North Africa.’?'? Christianity transformed thereafter into a
world religion and would spread throughout the entire Roman empire.!2!3
By the fourth century it was transformed in a state religion in what is now
Algeria.''* The entirety of Europe was eventually Christianized during the
middle Ages and Ethiopia remained Christian.!?15

Other than Christianity and the classical antiquities, historian Hirst
argues that a third element in the development of European civilization
were the Germanic warriors who invaded the Roman Empire in western
Europe.!?1¢ They were said to have lived on the northern borders and
in the 400s they flooded in the territories of the Roman Empire in the
west.!217 By 476 AD they had destroyed the empire in the west and it
was in Britain, France, Spain, and Italy that the mixture of European
civilization took shape through the rise of different small kingdoms.218

The three elements formed the foundation on which European civiliza-
tion was built. For purposes of understanding European historical develop-
ment vis-a-vis the subject matter at hand (development of international
cooperation and/or mutual legal assistance), there is no need to delve into
microscopic details of history. Needless to state, the interaction of these
three elements brought about not only entanglement of church and state,
which led to a distinguishable congruence and assimilation of the struc-
tures, policies, and nature of one another, but also the consolidation and
creation of nation-states, administrative units, and/or new territories.'2!?
Thus, one can note a common denominator existing across Europe in
socio-political culture.

xxx” See also for illustration, Gregoratti, pp. 239-249; Le Quéré, pp. 224-236;
Scopacasa, pp. 41-42.

1212 Rublack, p. 577.

1213 Hirst, p. 22.

1214 Rublack, p. 577.

1215 Rublack, p. 577.

1216 Hirst, p. 23.

1217 Hirst, p. 23.

1218 Collins, pp. 173-429; Hirst, p. 23; Rollason, p. 3.

1219 Collins, pp. 62-63; Hirst, p. 25; Rollason, pp. 236, 279.
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The influence of Christianity in Europe is widespread but not neces-
sarily linear as illustrated by the different cultural changes for different
countries and peoples.’??” Internally, there was the difference spurring
from within Christianity itself and the consequences thereof, for example,
through the division of Eastern Orthodoxy from Roman Catholicism in
the eleventh century, with the former settling in the Balkans, Russia, and
Greek archipelago.!?2!

On an external level, one would likely be persecuted and expelled else-
where if one was not part of the Catholic majority clique. The European
Jews were a great example, being the ones closest to home.'??? The same
kind of antagonism equally applied to Muslims, Hindus, and even other
forms of Christianity.'??3 Such continued in this period with Latin Chris-
tianity’s encounter with Mediterranean Islam, which traditionally were
already part of the European social landscape: they constituted the ruling

1220 See Collins S.], p. 545. See for illustration on assimilation of Christianity in so-
cio-political environment especially in Northern Europe, Wickham, pp. 80-98.

1221 This was through the division of Eastern Orthodoxy from Roman Catholicism
in the eleventh century, with the former settling in the Balkans, Russia, and
Greek archipelago. Rublack, p. 577.At one point in time, when Byzantine fell,
papal legates were reaching out to other Christians to accept papal jurisdic-
tion and recognition in some form in exchange of political protection which
Byzantine could no longer then afford. The papacy also reached out to make
amends with the Greek church (which had Constantinople as its institutional
center) — the both branches of Christianity considered themselves in schism
since the 12" century, but was ultimately rejected by the latter even if initially
reconciliation seemed promising. See Collins S.J, p. 553. There was also the
existence of other religions in the region. See Rublack, p. 577.

1222 Jews were expelled from England and from France in 1290 and 1394 respec-
tively, and their largest concentration was in the Latin West spanning from
Spain and the Rhineland to the Italian peninsula.Jews were expelled from
England and from France in 1290 and 1394 respectively, and their largest
concentration was in the Latin West spanning from Spain and the Rhineland
to the Italian peninsula. The year 1391 is often taken as a turning point in the
relationship between Christians and Jews in the Iberian Peninsula, wherein
there was a shift from a previously peaceful coexistence between Christians
and non-Christians to a popular and legal hostility of an increasingly inward-
focused Spanish Christian society that resulted eventually to the numerous
riots and anti-Jewish persecutions that occurred. The entanglement between
church and state played a role with the Crown then entrusting to the Spanish
Inquisition and Church in general the eradication of the Jewish religion and
culture. Additionally, while the study of Hebrew was acknowledged to be
important, it was often met with opposition and persecution.Collins S.J, p. 552.

1223 See Terpstra, p. 606.

311

(o) ENR


https://doi.org/10.5771/9783748921134-307
https://www.nomos-elibrary.de/agb

Part 2: The European Union

class in Ottoman southeast and central Europe, while in Polish-Lithuanian
Commonwealth were a substantial, enfranchised community with full
religious and civil rights, and in western Europe, they comprised small
but relevant communities in key trade, scholarly, slave, and diplomatic
centers.!224

As Muslim existence in Europe has long been established, encounters
with them by the Christian Church can be described as similarly com-
plex as the one with Jews and wherein contact was normally on three
(3) points: military (through eastward incursion of crusaders and west-
ward movement of the Ottoman Turks into the Balkans), social (through
the remnant Muslim peoples in the Iberian Peninsula), and commercial
(through transactions with the southern and eastern rim of the Mediter-
ranean).!??s Notably, the military success of the Ottoman Turks had politi-
cal, social, religious repercussions: by establishing a strong foothold in the
Balkans by the end of the 14t century, for example, occupying the city of
Constantinople, and playing a third-party role in European power politics
by the middle of the 16™ century.'?2¢ The occupation of Constantinople
brought much worry as it symbolized the fall of the Roman Empire and
the loss of an ancient center of Christianity.!??

The encounters as described above, both with other religions and oth-
er forms of Christianity, as well as different cultures and belief systems
fundamentally affected European social and political order: the antagonis-
tical patterns that befittedly describe how European Catholic responded to
these differences resulted in forced conversions and purgations, numerous
religious wars, merging of religion and nationalism, and forced refugees
as a mass European phenomenon.'??® Hundreds of thousands of people
suffered forced migration and exile by reason of religious creed, and are
often made worse by economic, political, and racial factors.'2?

In addition to the changes on social and cultural order brought by
Christianity and the Church in Europe, the rise of legitimizing bodies
such as parliaments and councils gains more significance as one notes the
birth of the modern state, which happened shortly before or during the
time when the European elites and nobles started to gain significance in

1224 Krstic, p. 688.

1225 Collins S.J, pp. 552-553.
1226 Collins S.J, p. 553.
1227 Collins S.J, p. 553.

1228 Terpstra, p. 606.

1229 Terpstra, p. 606.
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European society. The “modern state” was born in Western Europe in the
fourteenth century as a natural child of war and taxation.'?3° A public
finance system was developed to sustain the costs of war then coincided
with the appearance of consolidated territories.!?3! This formed the origins
of the unitary, “modern” state, which, while the term “modern” is not
absolute, it often either denotes a democratic, liberal state, or connote
the effectiveness of the institutional organization to “govern centrally and
mobilize human and material resources.”!232

As the foundations for the modern state were laid down, one could
witness anew the political tension between the authority being exerted by
monarchs and the other members of society such as the nobles and the
ordinary people. During this time period, there was an effort to exercise
absolute monarchism.!?3® This did not go uncontested although opposi-
tion was not always successful.'?3* Nevertheless, one could see political
and legal discussions as well increased understanding in some parts of
European society on what is “public good” and the direction it should
take. 123

Moreover, one could witness papal legates reaching out to other Chris-
tian sectors within Europe. This transformed the medieval church im-
mensely from a monolith to a “confederation of tribes and cultures that
appropriated in a variety of ways the Christian faith” by the end of the 16t
century.'?3¢ Linked with the evolution of the nation state, states started
to coalesce towards princely courts and conflict over a prince’s role in
church affairs entered a new stage.'?3” Due to many factors, princely courts

1230 Zmora, p. 8.

1231 There was an endemic and incessant war between the monarchs of England
and France. To able to sustain the costs of this war, which later spilled over
to other parts of Europe such as the Iberian Peninsula, taxes were needed to
be imposed on the constituents as current revenues were insufficient. There
was lesser reliance on the existing “classical” feudal orders, which proved
inadequate to meet the new circumstances. Instead, one can see how demands
of monarchs impinge on the lives of those to whom the former could claim
supreme jurisdiction. Zmora, p. 11.

1232 Zmora, pp. 11-12.

1233 There was an attempt for state monopoly on coercion and taxation: in France
for example, lords and other nobles were prohibited from the use of physical
force and a state monopoly was imposed on the levy of taxes and other du-
ties.Zmora, pp. 37-38.

1234 Zmora, pp. 39-54.

1235 Wickham, p. 243.

1236 Collins S.], p. 556.

1237 See Collins S.J, p. 556.
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subsequently gained the upperhand in increasing its role in church affairs,
including having a say on ecclesiastical finances and appointment of local
officials, and eventually, the Church was nationalized in many European
states such as France, Germany, Spain, England, etc.!238

One of the factors for the nationalization of the church in England
and Germany was the growing Protestant Reformation, which challenged
the church’s existing structures and policies, pushed for reform, and con-
sequently was able to garner support from many.'?%” Subsequently, Protes-
tantism as both a religious and reform movement was not confined as a
mere European story but had spread its influence to other parts of the
world, and able to support various geographies of adherence, alliances be-
tween church and state, patterns of adherence, inter-faith relations, among
others.1240

b. Building Empires and Colonies: East-West Relationship

Together with the early foundations of the European socio-political-cultur-
al order that more or less still exists until today, one can also note the
heavy influence the Roman Empire had on European structure as it has
provided posterity with “rich and eclectic legacy” — from architecture to
engineering, to the government structure and welfare — which merited
emulation and admiration throughout the years.!?#! The Roman Empire
expressed itself as an universal empire not sharing space with other politi-
cal entities and only saw those outside its borders as barbarians.'24?

The Romans also were said to have influenced the hegemonic rhetoric
later espoused by European colonizers.!?43 While not being the first impe-
rialists of the Western World, the Romans nevertheless were the first to
“adopt a sophisticated language that justified interventionalist expansion-
ism under a veneer of altruism and even humanitarism,” even if their true
intentions were far from being altruistic or benevolent.'?#* They were also
seen to be fond of informal imperialism wherein instead of preferring

1238 Collins S.J, p. 556.

1239 Collins S.J, pp. 556-557, 558-566. See also Rublack, pp. 573-576.
1240 Rublack, pp. 576-577.

1241 Parchami, p. 105.

1242 Cooper, pp. 158-159.

1243 Cooper, p. 158; Parchami, p. 10S.

1244 Parchami, pp. 105, 106-113.
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direct rule and territorial annexation, they used existing sociopolitical
structures to control and exploit.!?45

In line with this, the period between approximately 1450-1500 and 1800
has been referred to as the early modern epoch of European history and
there was a growing relationship of Europe to the world during this peri-
od through different voyages of exploration and the beginnings of the
so-called “global age” especially with regard commerce.'?#¢ This period
marked also the beginning of the colonization and/or spread of imperial-
ism by the European states in Asian and African countries, wherein more
or less the Roman influence was visible in this exercise.!?*” These explo-
rations and subsequent colonizations ended up in many parts of the world,
including Africa and Asia, where the Westerners were particularly lured by
trade, economic gain, or generally establishing a power stronghold.!248

During this time period, Europe was coincidentally broken down in-
to nation-states, which dealt with the limits of state expansion, lack of
resources, and a high demand for security and domination over each
other, driving them to seek power and wealth overseas.!?* There was thus
motivation to explore and/or colonize through trade competition, great

1245 Parchami, p. 105. See also Cooper, pp. 158-160.

1246 Ferndndez-Armesto, pp. 184-191; Scott, pp. 1, 3.

1247 Cotterell, p. 239; Tilman, p. 17. See for example Cooper, pp. 159, 163-168.

1248 Exploration around the globe started as early as the 15th century, the Spanish
and Portuguese were the first European states at the onset of the 16th century
that began to colonize other countries. It showed that the Spanish and Por-
tuguese conquests could be seen as defining spaces of empire, although they
were not necessarily extensions of national power but signaled the beginnings
of early western European empires. Forging overseas territories (or empires)
after a period of conflict and dealing with domestic upheaval, Spain and
Portugal expanded westwards and eastwards from the Iberian Peninsula and
through circumnavigational endeavors of various kinds literally around the
globe, such as the voyages of Vasco de Gama and Ferdinand Magellan. It
was the Portuguese who first colonized parts of North Africa in 1415 and
later ended up as also the first colonizers of some parts of India and the
Southeast Asian region, when they captured Mallorca in 1511. The former
was followed by the Dutch and the Spaniards which later on superseded the
Portuguese as strong European powers in the region. The Spaniards began to
colonize the Philippines in 1559. The Dutch followed in around 1606-1609
through the Dutch East India Company or the so-called VOC. See Cotterell,
pp. 240-268; Ricklefs/Lockhart/Lau, et al., pp. 165-166; Solidum, p. 4. See also
for territories explored and later occupied Christie, p. 6; Cotterell, pp. 240-268;
Ferndndez-Armesto, pp. 184-190; SarDesat, pp. 140-141; Tarling, pp. 22, 40-41.

1249 Ferndndez-Armesto, pp. 177-178; Healy/Dal Lago, p. 4; Sébe, p. 125; Tarling, p.
22.
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wealth accumulation, cultural expression, or the need to secure and extend
political power.125

The age of absolutism coincided with colonization and exploration
in the 17 century, specifically during 1650 to 1720.'25' While the first
signs of absolutism occurred in the 13t to 14™ century through efforts
to have state monopoly on coercion and taxation, absolutism came into
full throttle later on when rulers of continental Europe extended their
powers.1252 Although some western sovereigns had representative bodies
such as parliaments, councils, etc., sovereigns of France, Prussia, Russia,
Austria, and Sweden, in particular, became absolute rulers who are above
challenge from within the state itself.!?53 Asserting a supreme right to
maintain order, proclaim laws and levy taxes through a centralized and
efficient bureaucracy, absolutism during this era was a response or effort to
reassert public order and coercive state authority after several years of war
that badly disrupted trade and agricultural production, which contributed
to social and political chaos.!?* Further, the age of absolutism coincided
with the concept of “balance of power” gradually taking hold among the
many European courts, wherein great powers should be in equilibrium
and one power should not be allowed to become too powerful.!253

Consequently, the creation of the modern state came into fruition dur-
ing the said age of absolutism. Through extending their respective authori-
ties and expanding dynastic territories, state bureaucracies were developed
and long standing armies were established.!?¢ Thus, even if one can say
that the foundations for the modern state were laid down during the 13t
or 14™ century when the long-lasting and pervasive wars started between
European nations, the birth of the modern state became clearer in the 18t
century.

At the beginning of the 19 century, the British, French, and Americans
landed in Southeast Asian shores and colonized most of the territories.!?%”
Also, Europe witnessed the rise of the first French empire or as others
posit, the first modern empire, which studies would show was a blend of

1250 Christie, pp. 3-8; Ferndndez-Armesto, pp. 173-179.

1251 Merriman, p. 274.

1252 Merriman, p. 274.

1253 Merriman, p. 274.

1254 Merriman, pp. 275, 277.

1255 Merriman, p. 316.

1256 Merriman, p. 323.

1257 Reid, A History of Southeast Asia, pp. 123-124; Tarling, pp. 25-26.
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old and new imperial regimes.!?® Whilst the Napoleonic empire made
different socio-political contributions across Europe, for purposes of this
study, it is significant to note that a self-conscious discussion during the
1815 Congress of Vienna about a post-Napoleonic future after the end
of this empire’s reign.'?® With the said Congress still hinging on the
aftermath of the Napoleonic empire, it claimed to have restored legitimate
sovereigns, reduced the number of small states, and allowed France to
remain a large one, while concurrently making declarations about state
morality.!2%° It was not clear however with this 1815 Congress on whether
the new Europe would be a Europe of nations through the participation
of British, Germanic, Russian, and Austrian-Hungarian empires.'2¢! It was
clear though that there was by post-Vienna Congress a rise in industry, and
subsequently, wealth and power, though asymmetrically distributed.!26

Interestingly, with the industrial progress being experienced by Europe
during these years, the marriage between throne and altar came to an
abrupt end when Europe was convulsed by revolution in 1830 to 1931
and at a bigger scale never seen before in European history.'?63 In the
meantime, the idea of a European-wide consensus was later reinforced in
the Conferences in Berlin and Brussels in 1884 and 1890, respectively,
which set out rules of the expansion of overseas empires and definitions of
boundaries.'?¢4 By this time, there was acknowledgment that empire-mak-
ing and eventually, world domination, was part of 19™ century European
history. 126

Exploration and colonization in Africa started in around 1879 through
King Leopold II of Belgium acting as a private citizen and organizing the
Congo Company to explore Central Africa.!2¢¢ Soon after, other European
countries followed by conquering and competing for other parts of the
African continent.!?” Subsequently, the European powers and America
divided the entire Pacific region in their quest for economic advantage

1258 Cooper, p. 168.

1259 Cooper, p. 171; Merriman, pp. 587, 589-592.
1260 Cooper, p. 171; Merriman, pp. 592-595.
1261 Cooper, p. 171.

1262 Merriman, pp. 844-857; Strdth/Wagner, p. 7.
1263 Aston, p. 331.

1264 Cooper, p. 171.

1265 Cooper, p. 171; Strdth/Wagner, p. 7.

1266 Merriman, p. 959.

1267 Merriman, pp. 959-977.
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and political power.'2¢8 By 1913 or shortly before the First World War
began, one could see that in Southeast Asia alone, the French colonized
Indochina; the British, the Malay states and Brunei; and the Dutch, In-
donesia.'?” Japan was the only country in Asia which maintained real in-
dependence, because even if Thailand escaped imperialism and remained
independent, it was at the cost of losing some of its territories to the
British and French.!?7? By this same time period, the Americans colonized
the Philippines after the latter declared in 1868 independence from the
Spaniards (which colonized the former for 333 years).!?7!

The relationship of Europe during this colonial experience with its
colonies became intrinsic to the former’s identity during this period.!?7?
Moreover, the European colonizers could be described as producers of
norms and changes in the countries they have colonized, which is a trait
carried on until the present with the European Union, as will be discussed
in the next chapters. In relation to this, there was internally in Europe
during this time period a continuous evolution of patterns of thought
and there were coinciding movements in Europe that reflected human
progress such as the granting of more democratic rights, etc.!?’3 Noticeably
however was that such ideas of human progress, etc. did not necessarily
translate to what the actual circumstances were.'?74 As Deutsch illustrated,
there are two kinds of European reality: there was unprecedented colonial
expansion in other parts of the world such as Asia and Africa while
democratic rights are being granted to male citizens in most European
countries.'?”S And while the promotion of industrial-wage-labor-based
economies was flourishing, one can equally witness the use of chattel
slavery, forced labor, or indentured-labor-based ones somewhere else.'276
In this respect, any true sense or idea of human progress or democratiza-
tion that occurred post-colonialization should not be attributed to the

1268 Merriman, pp. 977-984.

1269 Cotterell, pp. 239-268; SarDesai, pp. 87-132; Tarling, pp. 39-41. See also SarDesat,
p- 140.

1270 Merriman, p. 577; Solidum, p. 4. See for further information, Ricklefs/Lockhart/
Lau, et al., p. 167; SarDesat, pp. 133-139; Tarling, pp. 69-74.

1271 Ricklefs/Lockbart/Lau, et al., pp. 227-237.

1272 Kennedy, p. 20.

1273 Healy/Dal Lago, p. 3. For further illustrations see King, pp. 3-26; Robertson, pp.
141-165.

1274 Deutsch, p. 36; Scott, p. 3.

1275 Deutsch, p. 36.

1276 Deutsch, p. 36; Pacquette, pp. 296-300.
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European colonizers themselves, even if sometimes it was a legacy attribut-
ed to them, but instead through human progress and democratization on
the part of the colonized occurring as reflex to the colonizers’ stimuli of
aggression and inhumane treatment.!?””

This duality of reality has been created in the first place between
the European world and its colonies from how the European colonizers
viewed their colonized states. This same point of view quite explains equal-
ly the notion of European leadership in the success of its explorations and
colonizations in general. It was not uncommon for European colonizers
to imbibe the idea of how the countries they colonized, especially Africa,
constituted the barbarian “other” and not part of the “modern World” —
even to the point that one European explorer in 1830 even said how Africa
lied on the threshold of world history but was not part of it.!?”8 Indeed,
the sense of European superiority — the sense that its societies were in
some way ahead of all others — was strong and widespread — even if in
hindsight, there is not much difference between social and economic life
in Europe and other parts of the world, particularly Asia.’?”? Significantly,
the practices and norms of the European Union with respect to its external
actions is highly indicative of this belief, as will be further discussed in
the next following chapters, when it flexes its normative powers towards
others, by projecting its values and beliefs — even to the point of unsolicit-
ed intervention.!280

As to why this paradigm was necessary, it was seemingly to legitimize
or rationalize their actions: it was “predominantly self-congratulatory”
and made Europeans feel good and had little to do with the colonized
countries themselves.!?8! This notably resonates what the Romans used
before to justify interventionalist expansionism, with the sugar coating of
altruism and humanitarianism.!?82 Thus, with such a mentality, colonial
enthusiasts in Europe took upon themselves to embark on their colonial

1277 See Deutsch, p. 36.

1278 Bose, p. 47.

1279 Strath/Wagner, pp. 4-5, 6.

1280 One need not look further than the example given in the introduction as to
how the EU after the Cold War has started projecting its values and beliefs to
the ASEAN and ASEAN member states by introducing discussion on human
rights and democratization together with aids and economic assistance, which
the ASEAN believed to be undue intervention.

1281 Deutsch, p. 35.

1282 See Deutsch, pp. 36, 37.
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project because they purported the idea that they needed to civilize or
enlighten those which allegedly needed it.'2%3

This idea more or less influenced how colonization brought new defini-
tions and demarcations. In Asia, one could witness changes to existing
national borders, the creation of modern political and administrative insti-
tutions, establishment of some basic parameters of economic systems, as
well as industrialization and modern internal development through the
introduction of Western laws, urban planning, educational institutions,
immigration policies, money markets, location of administrative centers,
as well as transportation and communication lines.!?$* In addition, the
colonized states were fortified against neighbors thought to be hostile,
were made part of an international network of posts subject to a single au-
thority, and governed by regularly replaced administrators.'?85 This could
have possibly mirrored the development in Europe of the “modern state”,
through the growth in authority of the central governments, which was
evident through its growing agencies and responsibilities, higher fiscal
income, and much enlarged armed forces.'?8¢

While these observations might be equally applicable to the African col-
onized states, accounts of violence were more known. Despite the image
of bringing enlightenment and civilization, what was initially seen from
European colonizers were instead violence and abuses. Colonizers were
said to not restrain from violent means should it be deemed necessary to
curtail activities in view of the values it wanted to espouse.!?” Moreover,
slavery continued to be a practice in African colonies and later on, coloniz-
ers had no qualms to forcefully recruit people to send off during the First
World War under the notion of empire as a legitimate polity in which all
members, including the colonized, had a stake.288

Indeed, terror and violence tactics regardless of whether in Asia or
Africa — mass slaughters, collective punishments, etc. — were defining char-

1283 Parchami, p. 10S. See also for explanation of “civilizing mission”, Merriman,
pp- 995-996.

1284 See Deutsch, p. 37.

1285 See SarDesai, pp. 141, 146; Tilman, p. 17.

1286 See Rezd, A History of Southeast Asia, p. 121.

1287 Scott, p. 3. There were accounts of the South African War, King Leopold’s
Congo policies, German atrocities in South-West Africa, and persistence of
large-scale African resistance to repressive forms of colonial rule and instances
of “ferocious economic exploitation” that had ran counter claims on the pur-
pose and benefits of the colonial project. See also Deutsch, p. 38.

1288 Cooper, p. 185; Deutsch, p. 38.
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acteristics of colonization and imperialism to maintain control.?%? This
“terrify-and-move-on” aspect of colonial rule nonetheless reflected weak-
nesses of routinized administration and policing employed by European
colonizers and the need to keep administrative costs low at all times.!?%0
At the end, notions of “modernity” and “European civilization were like
a contagious disease to the African people and the consequent de-tribaliza-
tion in Africa haunted European imagination, so much so that colonizers
revisited their policies.”’?! The result was to perhaps adopt a strategy
of “indirect rule” — especially for those under the British administration
(something the British learned from the Romans) — which still encourage
economic development (for government revenue tax purposes and benefits
of European companies) but to maintain African political institutions, cus-
toms and traditions, and even restore the same if needed in areas destroyed
by European rule.'?2

This notwithstanding, and regardless of whether being in Asia or Africa,
the colonial experience and the changes it brought consequently caused
economic dislocation and distress and had the undesirable effect of actual-
ly lowering the economic well-being of people.'?3 Traditional structure
and values of rural society was undermined intentionally - ultimately
disrupting its economy and way of life, resulting in changes in the social
strata.'?* With the introduction of modern internal development and
other forms of innovation, most colonizers reinforced distinction between
elites and masses, and social distances were prescribed, which defined
and delineated social classes.'?S In Africa, for example, social research
showed relentless poverty and insecurity in African cities, with evidence
of joblessness, low skill levels among workers and presence of “large
floating populations” in cities.!?* In addition, colonization brought the
non-development of a common language and past, which, if combined
with insecurities of an urban life, prompted people to maintain rural ties
instead.'?” Any quest to fit African urbanization and industrialization into
any universal model was strong but there were too many countertenden-

1289 Cooper, p. 157.

1290 Cooper, p. 157.

1291 Deutsch, p. 38.

1292 Deutsch, p. 39.

1293 See Parchami, p. 105.

1294 SarDesai, p. 161.

1295 Reid, A History of Southeast Asia, pp. 130-132; SarDesai, p. 161.
1296 Cooper, p. 39.

1297 Cooper, p. 39.
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cies and complexities that resulted from colonization that complicates the
situation.!8

Furthermore, the colonial experience more or less threatened the moral
well-being of societies and traditions, especially since in most accounts,
colonialism reinforced a different kind of cultural hybridity as well as
heterogeneity amongst their colonized states.!?®® As Tilman narrates for
Southeast Asia, for example, that while the Portuguese did not exert too
much influence on their colonies, the French had much more impact
on Vietnam, Kampuchea, and Laos; the British on Burma, Malaysia, and
Singapore; the Spanish and Americans on the Philippines; and the Dutch,
on Indonesia.’3% Some colonizers were principally governed by consider-
ations of religion with religious and civil-political authorities heavily in-
tertwined, forcefully converting their colonies to religion such as Catholi-
cism.13%1 As Collins described, “ecclesiastical efforts progressed hand in
hand with the globalization of European political and economic power,”
even pointing out to the initial motivation of Christopher Columbus to
outflank the Muslims by circumnavigating the globe while at the same
time regaining Jerusalem for Christendom.3%2

1298 Cooper, p. 39.

1299 Pacquette, p. 280; Tilman, p. 17.

1300 Deutsch, p. 39; Reud, A History of Southeast Asia, pp. 130-132.

1301 Tilman, p. 17.

1302 Collins S.J, pp. 553-554. Ecclesiastical efforts were also used by the Portuguese
when they started colonizing in the eastern hemisphere, as they acted under
the imprimatur of the Pope to “christianize the heathens of the world, and
when they conducted a comprehensive inquisition in Goa, India in the begin-
ning of 1560 to assure the Church that converts were not reverting to their
previous religions. Reid, A History of Southeast Asia, pp. 112-113; Ricklefs/Lock-
bart/Lau, et al., pp. 194-195; SarDesai, pp. 70-73, 82. The Spaniards were no
different when they were given the imprimatur to conquer Africa in efforts
to stage a war against Islam therein. The Spaniards were equally guilty of
forcefully converting their colonial subjects to Christianity, like what they did
when they colonized the Philippines in the 16th century. And aside from con-
verting, colonizers like the Portuguese in the name of Christianity intervened
on the laws of the colonized in efforts to make them better Christian subjects.
On the other hand, in the African continent, European ideals and systems
were brought in but the European colonizers like the British and French
were mainly motivated by their profitable presence out of slave trade, for ex-
ample, as well as their own scientific curiosity, economic interests, and existing
geopolitical rivalries with one another. See Reid, A History of Southeast Asia,
pp. 112-113; Ricklefs/Lockbart/Lau/Reyes/Aung-Thwin, pp. 194-195; SarDesat, pp.
70-73, 82
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At this juncture imperial expansion or colonial experience was not the
only theme in Europe’s agenda. In between, ideas for an integrated Europe
have been articulated before the arrival of the 20 century, which includes
the establishment of an European Parliament by English Quaker, William
Penn, after the state mosaic in 1693.13%3 However, strong sentiments of na-
tionalism and great power politics overtook these propositions.!3%4 Nation-
alism and great power politics notwithstanding, one could witness a con-
tinuous push and pull movement between integration and disintegration
among the nation-states and within the international order.!3% Two areas
with such kind of movement is on economic integration and the transna-
tional dimension in the work of legal scholars: the Anglo-French treaty of
1860, for example, inaugurated a period of commercial treaty-making so
extensive, while on the other hand, there is a vast recognition that the
power to create law was not exclusive to the states but also among a com-
monality of vital interests among a plurality of subjects and the conscious-
ness of such commonality.!30¢

Moreover, the calls for the establishment of a European federation was
prominent during the 19 century, with some pointing out that it was
for a practical value of helping shape public opinion.’37 In the late 19t
century, an English historian, Sir John Robert Seeley, even considered the
prospect of a United States of Europe, following the footsteps of the Unit-
ed States of America.'3% Despite forwarding the prediction that Russia and
the United States of America would overtake Europe in the future, the
vision of empires and nationalistic interests nonetheless prevailed.!3%

c. The Times of War

The campaign for European unity and/or integration was not over just yet
as the following circumstances would show:

When the First World War began, the myth of European imperial supe-
riority and invulnerability was seemingly debunked.!31? Included herewith

1303 Healy/Dal Lago, p. 5.
1304 Craig/de Biirca, p. 4.
1305 Stirk, p. 12.
1306 Stirk, p. 13.
1307 Stirk, p. 17.
1308 Stirk, p. 17.
1309 Stirk, p. 17.
1310 Stirk, p. 17.
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was the crumbling down of the purported reputation of natural sovereign-
ty of European culture, its economic rationality, or political mastery.!3'! At
the same time, it did not help that in throwing support to the Allies, the
United States chose to put an ideological sugarcoating over the aims of the
Allies during the war.1312 If the Allies were fighting for the right to self-de-
termination for all the peoples of Europe, it should not be surprising that
the colonized states would demand for such right as well.'3'3 Moreover,
the disastrous effects to Africa brought by the First World War became
known: there was not only the forced recruitment of African soldiers, as
mentioned earlier, to die in the trenches of Flanders but there was also
the incompetent and brutal conduct of war in East Africa that allegedly
resulted in the death and serious injury of a quarter of a million African
civilians.’3# This resulted in Europe not only being confronted with the
problems of the war but also problems in their colonized states.'31

Not long after, the Japanese interregnum and Second World War hap-
pened. Acting through the “Greater East Asia Prosperity Sphere” cam-
paign, Japan conquered the Western colonies in Asia, particularly the
southeast portion, as an alternative source of supply to sustain itself dur-
ing its war against China and eventual conflict with Western powers.!316
Japan eventually allied itself with Germany and Italy in the Second World
War, and brought the war to the Southeast Asian region.!317 This conse-
quently caused problems with Europe, or the allies in general despite
for example the establishment of America and Britain of the Supreme
Allied Command in Southeast Asia (“SEAC”) in August 1943.1318 With
the Japanese interregnum dismantling European and American colonial
administrations, allied supporters in the colonized countries found them-
selves imprisoned or punished for continuing to support European and/or
American endeavors.!31?

1311 Beeson, p. 8; SarDesai, pp. 204-205.

1312 Deutsch, p. 39.

1313 Christie, p. 11.

1314 Christie, p. 11.

1315 Deutsch, p. 39.

1316 Christie, p. 11. See also Cotterell, p. 270; Ricklefs/Lockhart/Lau, et al., p. 293.

1317 Reid, A History of Southeast Asia, p. 323.

1318 See Cotterell, pp. 270-280; Rezd, A History of Southeast Asia, p. 324; Rick-
lefs/Lockhart/Lau, et al., pp. 293-294.

1319 Solidum, p. 5.
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The Japanese interregnum had an undeniable impact to the process
of decolonization in Asia.’32° To illustrate, there was the opportunity to
communicate and cooperate with rural communities and espouse ideas of
an independent nation — something unspeakable, even seditious, under
European or American colonial rule.’3?! In the meantime, any brutality
the Japanese exhibited opened further the consciousness to rid the region
of foreign overlords:!322 foreign lords did not bring anything but harm and
danger. To the same degree, African colonies were demystified of the Euro-
pean superiority both in political and military power as well as in culture
to the point that the former did not want anything to do anymore with
their European colonizers, urging them in the long run to be emboldened
to stand ground against colonialism.!323

Both the First and Second World Wars brought with them devastating
effects and ruined sites — both figuratively and literally — at its helm that
needed to be reconstructed addressed, among others, by new communities
or ideologies.’324 On the external aspect, Western colonizers wanted to
take back the colonies and territories taken from them during the Second
World War but they did not only lack the needed resources to do so but
after the war, there was also a differently charged spirit of nationalism
and opposition to colonial rule that prevented re-colonization.!®?5 There
was shaking of European self-confidence and for both Africans and Asians,
there was the experience of contingency of imperial rule.!326

Despite this, some Western colonizers like the French, British, and
Dutch had difficulties letting go and thus, negotiations and revolutions
anew and all in efforts to gain independence occurred.!®?” Stating it dif-

1320 Reid, A History of Southeast Asia, pp. 324, 326; Ricklefs/Lockhart/Lau, et al., p.
294.

1321 Beeson, p. 8; SarDesai, p. 204. There were also student leaders, nationalists,
activists, and politicians who were able to voice out their ideas, which would
have not been plausible under colonial rule. See for how transition to indepen-
dence movements were supported by the Japanese, Ricklefs/Lockhart/Lau, et al.,
pp- 300-316.

1322 Reid, A History of Southeast Asia, pp. 327-331. See also Ricklefs/Lockbart/Lau, et
al., p. 316.

1323 See Deutsch, p. 39.

1324 loannou-Naoum-Wokoun/Ruelling, p. 100; Reid, A History of Southeast Asia, p.
326.

1325 Couperus/Kaal, p. 1.

1326 Cooper, p. 187.

1327 See Christie, p. 16; Cotterell, pp. 287-291; Ricklefs/Lockbart/Lau, et al., p. 317;
Tarling, p. 120.
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ferently, the colonized were willing to take up arms just to remove them-
selves from the clutches of their European colonizers and gain their auton-
omy without further foreign intervention. Asian countries subsequently
gained their independence in from 1946 to 1957.1328 Moreover, Asian
colonies were organizing themselves to better deal with continuous prob-
lems brought by colonization.!3??

As regards African colonized states, there were equally various social
and political movements — even stages of civil unrest and war — while
asking for equivalence one after another, as well as the general desire for
cultural and political autonomy “conjugated with the quest for material
improvement.”!33% One can cite incidents such as the Algerian War and
the politics of decolonization in sub-Saharan Africa as examples.!33! At
first, colonizers such as the British and French tried to spin colonial rule
out with a development idea for the region but colonial rule eventually
fizzled out as there was revolutionary confrontation and the escalation of
demands that “threatened to turn the rhetoric of imperial legitimacy into
assertion of equivalent rights, voice, and standard of living.”1332 At the end
of the day, especially in the context of a postwar decade, the costs of main-
taining an empire and instilling development and social democracy were
high.1333 Eventually colonial rule in Africa also fell, with its interventionist
movement collapsing first.1334

Within Europe on the other hand, there was as regards the build-up of
society a transition from a society of communities to that of individuals,
which is often referred to as a paradigm shift from a community-based
society to an individual-based society.!®35 Within Europe, the notion of
community permeated plans of rebuilding wherein the premise was that
community is the social glue through which people tried to come to
terms with the devastation brought by war, “where they tried to heal their
wounds or urge for the redemption of past injustices.” Accordingly, the
many panaceas for the moral degeneration of humankind, which included

1328 See Christie, p. 16; Cotterell, pp. 291-294; Ricklefs/Lockhart/Lau, et al., p. 317.
1329 See Acharya, Whose Ideas Matter?, p. 34; Cooper, p. 188.

1330 Cooper, p. 38.

1331 Cooper, p. 38.

1332 Cooper, p. 187.

1333 Cooper, p. 188.

1334 Cooper, p. 188.

1335 Ricklefs/Lockbart/Lau, et al., pp. 321-34S.
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mass atrocities, etc., rested on a myriad of notions of what community
is.1336

Aside from the foregoing, one could witness a gradual process in the late
1940s of the division of Europe into two spheres — the western was linked
to the United States while the eastern was linked to the Soviet Union.!337
If one may recall, this splitting into two world powers was already predict-
ed by John Seeley when he proposed the concept of the United States
of Europe.!33% The Soviet Union, through its leader Josef Stalin, wanted
to ascertain territorial security against future attacks, especially from Ger-
many."3% He thought that the best way to achieve the same is to have
buffer states in Eastern Europe and a disabled Germany.!3* Poland was
the most important buffer state of them all, given that it was through said
country that Germany was able to conquer the Soviet Union in 1941.1341
Through Poland and other buffer states, the Soviet Union would be able
to build a sphere of influence.!3*? Likewise, Stalin thought of disabling
Germany through various reparation payments in addition to economic
and military restrictions that would impede German recovery for at least
ten to fifteen years.!34

The United States was no different in pursuing goals in Europe as the
war ended in 1945. It wanted to consolidate peace and prosperity in a new
European-American relationship, which in turn would increase America’s
global influence, both economically and otherwise.!3# This is very com-
patible with American foreign policy, which has always been to “maintain
an external environment conducive to the survival and prosperity of the
nation's domestic institutions.”’3* The methods employed in pursuit of
the same has been notably varied and diversified. As Gaddis described,
“methods employed in this search for security have varied considerably
over the years: utopian efforts to reform the entire structure of internation-
al relations have coexisted with cold-blooded attempts to wield power
within that system; military establishments have been both massive and

1336 Scott, p. 3.

1337 Couperus/Kaal, p. 15 loannou-Naoum-Wokoun/Ruelling, p. 100.
1338 Stirk, p. 17.

1339 Messenger, p. 36.

1340 Messenger, p. 37.

1341 Messenger, p. 37.

1342 Messenger, p. 37.

1343 Messenger, p. 37.

1344 Messenger, p. 37.

1345 Messenger, p. 37.
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minute; interventionism has alternated with isolationism; multilateralism
with rigid economic nationalism.”1346

The differing views as above stated were highlighted during the tripar-
tite agreements reached in 1945 in Yalta and Potsdam, respectively.!3# In
Yalta, Stalin wanted Soviet Union-friendly governments to be established
in Poland and other Eastern European states.!3*8 In other words, he want-
ed to build spheres of influence, which for all intents and purposes is a
form of integration. The United States and Britain did not have qualms
about the Soviet Union gaining influence in Eastern Europe and they even
suggested that the communist party Lublin Poles in Poland could help in
such endeavor.’** And although US President Roosevelt was in favor of
Soviet-friendly Poland with some form of Soviet influence, its government
should not merely be a Soviet puppet but still be able to maintain a
level of independence in domestic policy.!3*® For example, there ought
to be elections to give a chance to non-communist parties in Poland to
go against Lublin Poles for government positions.!35! Basically, Roosevelt
wanted the Soviet Union to be discreet in establishing control over other
countries, inasmuch as under the fagade of democratic procedures.'3%2 Ad-
ditionally, Roosevelt wanted Stalin to abandon further attempts to spread
communism outside the Soviet Union.!353

The Yalta conference resulted in the Declaration on Liberated Europe,
which laid down how freed states from German control would go back to
normal political lives and included a statement about how free elections
were imperative.’3* It is to be understood that even if the Declaration
refers to “Europe”, it actually refers only to Poland and the eastern Euro-
pean states.!3 With respect to occupied Germany, there has been agree-
ment in the same conference that the Allied Control Commission would
be created as a form of cooperation among America, Britain, France, and
the Soviet Union in running of the country.!3%¢ Last but not the least,

1346 Gaddis, p. 386.
1347 Gaddis, p. 387.
1348 Messenger, p. 37.
1349 Messenger, p. 37.
1350 Messenger, p. 37.
1351 Messenger, p. 37.
1352 Messenger, p. 37.
1353 Gaddis, p. 388.
1354 Gaddis, p. 388.
1355 Messenger, p. 38.
1356 Messenger, p. 38.
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there was likewise agreement on key Soviet demands on its right to repara-
tions.!3%7

In spite of the abovementioned agreement, cooperation did not whol-
ly work due to the differing interpretations of the above involved coun-
tries.!3*® Differences in interpretation prompted the United States there-
after to look at Soviet Union’s actions as litmus tests on the latter’s true
intentions, on whether cooperation is compatible with American national
security goals.’3¥ It became apparent soon after that the Soviet Union
equated security with an insatiable craving for control over territory and
states, which would ultimately undermine cooperation.'3¢® And rightly so:
Stalin never gave any indication the Soviet Union would make good the
conditions agreed upon during the Yalta Conference.!3¢! And when then
US Secretary of State James Brynes was chastened for recognizing both
Bulgarian and Romanian communist governments, it became apparent
that the United States thought that the Soviet Union was failing the litmus
tests miserably.1362

The events that followed illustrate the importance of trust among states
for integration to be successful and effective. At this point in time,
Germany was admittedly at the heart of changing threat perceptions of
American policy-makers.!3¢3 Even if the Potsdam conference resulted in
an agreement that the four powers have autonomy of decision in their
respective spheres of influence, the seeds of distrust could not anymore be
disregarded.!3¢* Such distrust grew further in 1946, when George Kennan
sent a “Long Telegram” from Moscow to the State Department in Wash-
ington, stating therein that the insecurity of Soviet leaders, together with
the ideologies of Communism, sets the Soviet Union on an expansionist
course.’3¢ These worries were arguably valid as there was not only an

1357 Messenger, p. 38.

1358 Messenger, p. 38. For example, Stalin got the idea that he could make Poland
a satellite state but the Americans however expected an election to be held
immediately. When the Truman administration succeeded Roosevelt’s in the
US, it accepted the foreign policy of allowing the Soviet Union to establish
influence in Eastern Europe and that elections in Poland would not likely
ensue.

1359 Messenger, p. 38.

1360 Messenger, p. 38.

1361 See Messenger, p. 38.

1362 Gaddis, p. 388.

1363 Messenger, p. 38.

1364 Messenger, p. 39.

1365 Messenger, p. 39.
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employ of a “crude combination of internal subversion and external pres-
sure” that allowed the Soviet Union to control countries such as Poland,
Bulgaria, Romania, East Germany, Turkey, Iran, and Manchuria between
1944 and 1946, but there was also, among other things, the revival of an
international communist movement, which showed clear prospects of un-
limited international expansion.!36® Truman’s suspicious and worries were
further fueled when he brought in Winston Churchill at Westminster
College in Missouri, and the latter gave his famous speech about the Soviet
Union placing an “iron curtain” all over Eastern Europe.!3¢” This meant
that the West had to act quickly to prevent the Soviets from expanding
their influence further.!368

The tone of American policy further changed when Britain found itself
in economic crisis and pleaded the United States to fill in the responsibili-
ty of supporting Turkey and Greece.'3® There came a clearer realization
for the United States: to be able to have a congenial international environ-
ment, Europe should not fall in the hands of a single, hostile state and
it was imperative to ensure a balance of powers within the region.’3”? In
agreeing to fill in Britain’s shoes, America showed that it felt obligated to
defend democracy wherever it was threatened by Soviet and Communist
expansion.!3”! This eventually became known as the Truman doctrine and
the prevailing theme of the Cold War.1372 Subsequently, the aid given
by the US to Turkey and Greece represented the containment policy in
action: this was the first situation in which special appropriations were
necessary to carry out the United States” program.!373

It has to be clarified however that despite such strong words from Tru-
man, the United States never meant to equate the totalitarianism being
seen from the Soviets as that of Nazi Germany prior to and during the
Second World War, especially as evinced by its actions and participation
in the recent Second World War.!374 Despite the ideological differences,
the United States has expected cooperation from the Soviet Union in re-

1366 Gaddis, pp. 388-389; Messenger, p. 39.

1367 Gaddis, p. 388.

1368 Messenger, p. 39.

1369 Messenger, p. 39.

1370 Gaddis, p. 389; Messenger, p. 39.

1371 Gadds, p. 386.

1372 Gaddis, p. 386; Messenger, p. 39. See also loannou-Naoum-Wokoun/Ruelling, p.
100.

1373 Messenger, p. 39.

1374 Gaddis, p. 389; Messenger, p. 39.
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constructing a peaceful postwar world.'3”> The United States however felt
that the direction Stalin was bringing the Soviet Union into was making
cooperation impossible and incompatible with the US foreign policy of
ensuring balance of power in Europe.!37¢

In the meantime, Germany remained at the epicenter of policies of
reconstruction and revitalization, especially with respect to the Western
allies, and dealing with the said country after the war was an influential
factor in the Cold War and European integration.!3”” Disagreements over
Germany’s reconstruction coincided with the Cold War and by then, the
Americans argued that Germany needed to be restored quickly even if the
same means losing Soviet cooperation.!3”8 Plans were then made to com-
bine the British and American zones to improve economic development
in Germany, to which the French were initially aloof.13”” Thereafter, the
United States launched the Marshall Plan in June 1947 to revitalize Euro-
pe, including Germany, economically.!33° European countries, including
the Soviet Union, should work together to plan economic reconstruction,
with the promise of American financial aid if such plan emerged.!38 The
Marshall Plan had many objectives in mind, including but not limited to,
revitalization of the Western European economy, the diffusion of national-
ism, including revitalization of German nationalism, and the need to con-
tain possible Soviet expansion in Western Europe.'3%2 Notably, the need
to revitalize German nationalism was grounded on the idea that German
resources were important in strengthening Western Europe.!38 On this
note, the French naturally was opposed to the thought that Germany was
integral in taking Western Europe out of economic despair.!38 Instead,
French wanted to be ahead of Germany in certain industries, including
steel, which was opposite to what the Marshall Plan was proposing: less
about competition more on coordinating together each one’s recovery
measures — the initiatory steps toward integration and cooperation.!385

1375 Gadds, p. 387.
1376 See Gaddis, p. 387.
1377 Messenger, p. 40.
1378 Messenger, p. 40.
1379 Messenger, p. 41.
1380 Patrick, p. 238.
1381 Messenger, pp. 42, 51.
1382 Messenger, p. 42.
1383 Messenger, p. 42.
1384 Messenger, p. 42.
1385 Messenger, p. 42.
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It would seem that the Marshall Plan was fueling the flames at this point
since the idea of unity within Europe had already shot into popularity
after 1945, when various movements aimed at European integration were
formed one after the other across Europe: various political families across
Europe started forming organizations aimed at a federalist Europe.!38¢
After the Second World War, many realized that cooperation created on
a loose governmental basis, which is similar to the League of Nations and
which operated in between the two world wars, could not provide a suffi-
cient guarantee and safeguard for peaceful coexistence and development
across and within the European states.!3¥” Moreover, the Second World
War has evinced that a state would not mind breaking existing cooperation
with other countries and even starting a war should the same further its
interests.!3%8 Additionally, most in the western part of Europe realized after
splitting up in the Second World War that Europe could become relevant
again politically and economically, after suffering severe damage and loss,
through integration.!3%?

In light of these realizations, regional economic cooperation seemed the
viable option to boost many European countries with fragmented national
markets, and also for recovering and bolstering the position occupied
in the world economy.!¥® Admittedly however, these sentiments were
still very much overshadowed by doubts and fears as regards integration,
prompting most to prefer intergovernmental cooperation, in line with
existing traditional policy-making of nation-states.!3*! Thus, when West-
ern European officials met up in July 1947 vis-a-vis the framework laid
down by the Marshall Plan on integration, they came up instead with an
organization of intergovernmental nature through the establishment of
the Committee on European Economic Cooperation, which later became
the Organization for European Economic Cooperation (“OEEC”).1392 Al-
though the aim of the Committee was to promote European trade, foster
economic development and stability, distribute and coordinate the distri-
bution of the aid received through the Marshall Plan,’3?? it was not what
the Americans asked for because there was neither the establishment of

1386 Messenger, p. 42.

1387 Horvdth, p. 26.

1388 Horvdth, p. 25.

1389 Horvdth, pp. 25-26.

1390 Horvdth, p. 26. See also loannou-Naoum-Wokoun/Ruelling, p. 100.
1391 Horvdth, p. 26.

1392 Horvdth, p. 26. See also loannou-Naoum-Wokoun/Ruelling, p. 100.
1393 Messenger, p. 42.
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strong, central institutions, nor the real sense of integrated, transnational
planning for recovery.!3%4

At this point, one can already see visible traces of how the Cold War
was related to the process of European integration by the manner the
Soviet Union reacted to the various stages of the said process.3? As
mentioned earlier, the Marshall Plan was meant to be inclusive of all
European countries, including the Soviet Union. To the surprise of other
participants, representatives of the Soviet Union were present during the
July 1947 meeting and as Messenger explained, there are good reasons for
their attendance: the fact that the Cold War has not completely set in,
which makes reconciliation still possible albeit the chances are slim, and
that the Soviet Union would benefit themselves should they take part of
the American monies for their own rehabilitation.!3¢

The attendance was however short-lived with the seemingly self-reinforc-
ing reaction by the Soviet Union to walk out of the July 1947 meeting in
response to intelligence reports that the Marshall Plan was meant to “close
ranks” among the United States and its western allies to ultimately break
Europe into two blocs.'37 Such closing of ranks by the Americans and
western allies prompted further the Soviet Union to secure its own sphere
in the east: a similar conference of primarily Eastern European communist
parties was held. An organization called Cominform was formed in Octo-
ber 1947, and the same symbolized the Soviet Union’s acknowledgment
that Europe was divided into two irreconcilable camps.!3*® Cominform’s
leader, Andrei Zhdanov, mirrored Truman’s speech, suggesting a high
level of distrust, suspicion, and ideological conflict between the superpow-
ers.!3? As if to mirror the US containment policy, the Soviet Union em-
ployed a policy of “retrenchment” by expelling non-communist parties
from government and purging political leaders who did not follow Stalin’s
lead.’% Such retrenchment policy led Western statesmen to consequently
fear that the same was only the beginning of the Soviets’ efforts to increase
their influence, especially considering the spread of communist parties in

1394 Horvdth, p. 28.

1395 loannou-Naoum-Wokoun/Ruelling, pp. 100-101; Messenger, p. 50.
1396 Messenger, p. 51.

1397 Messenger, p. 52.

1398 Gaddis, pp. 387-389.

1399 Messenger, p. 39.

1400 Messenger, p. 40.
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central and western Europe and the support the Soviets give those who
initiated coups in some areas of Europe.!4%!

Meanwhile, the intergovernmental nature of cooperation discussed by
the western allies continued on when, Churchill presided over in May
1948 the Hague Congress. This was attended by European federalists,
former political representatives, and current government officials, which
resulted in the creation and establishment of the Council of Europe on
05 May 1949.142 Composed of Belgium, Denmark, France, Ireland, Italy,
Luxembourg, the Netherlands, Norway, Sweden, and the United King-
dom, the Council of Europe was fueled by Churchil’s idea of a “United
States of Europe” but did not represent a block aiming at integration, but
rather a “regional international organization in its traditional sense.”14%3

Interestingly, even if Britain was the one who took the reins in lead-
ing the establishment of the Council of Europe, it did not exactly meet
expectations in promoting integration based on the American point of
view. Americans assumed that they could find a stark supporter with the
British as the leader in promoting the idea that economic recovery and
national security was more attainable through a supranational framework
that integrated Europe, including Germany.'4%* The Marshall Plan as can
be seen above was actually premised on this idea.'¥%S However, Britain
was adamant in leading or even participating in such Western European
integrative exercise.'4% With its colonial and commonwealth interests still
at play, it was not buying the idea of far-reaching plans for European inte-
gration and did not intend to join the organization aimed at integration in
which national sovereignty was restricted through the operation of supra-
national institutions."*"” Britain even asked the United States a special
status within the Marshall aid scheme that would connote its alignment
more with the United States than with other European states: different
from countries like Belgium, Netherlands, and Luxembourg, which eager-
ly pushed the establishment of an organization in pursuit of economic
cooperation.'#8 Also referred to as the Benelux countries, these three
countries previously established the Benelux Customs Union by entering

1401 Messenger, p. 40.

1402 Messenger, p. 43.

1403 Horvdth, pp. 26-27; Messenger, p. 43.

1404 Horvdth, p. 26.

1405 Messenger, p. 43.

1406 See Cint, p. 20.

1407 Cini, p. 205 loannou-Naoum-Wokoun/Ruelling, pp. 102, 104.
1408 Craig/de Biirca, p. 3; Horvdth, p. 27.
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the relevant treaty in September 1944 and effectuating the same in January
1948.1409

While the foregoing incidents were going on, the Soviet Union later
on supported the coup staged by Czech communists in February 1948
against their coalition partners and was viewed by Stalin as a continua-
tion of its retrenchment policy, clearing up any commixtion occurring in
their camps and not necessarily an attack against the West.!#10 While this
evinces that Soviet expansion may not necessarily be military in nature,
the Americans took upon themselves to recast their containment policy in
more military terms, and that it was imperative to strengthen Western Eu-
rope politically and economically to prevent what happened in Czechoslo-
vakia again and prevent further Soviet Union expansion.!#!! However, the
United States experienced a stumbling block in its endeavor with Britain’s
reluctance to join the former’s envisioned Western European integrative
exercise, which was thought to be imperative to the success of the Marshall
plan.1412

Additionally, it was becoming high time to address the white elephant
in the room: the issue of Germany. The four occupying powers had their
differences as to how they wanted to deal with their former enemy: France
and the Soviet Union thought of Germany as still an ultimate threat
though they differed as regards Germany’s reconstitution as a single coun-
try — France strongly opposed the idea while the same was alright with
the Soviets as long as Germany was Soviet-friendly and severely weakened
economically and militarily.’#13 On the other hand, the Americans were
keen on the idea that German resources and industry was vital in the
economic growth of Western Europe.!414

US policy vis-a-vis European integration took a new turn in around
October 1949, wherein its approach “would be built on a Franco-German
rapprochement and would have British and American support in the
form of military guarantees, economic collaboration and other measures
that stopped short of merging sovereignties.”’#'5 The conflict between
France and Germany needed to be resolved quickly anyway as a condition

1409 Horvdth, p.27.

1410 Horvdth, p.27.

1411 Messenger, p. 40.

1412 See Messenger, p. 40.

1413 Cini, p. 20. See also Messenger, p. 52.
1414 Messenger, p. 41.

1415 See Messenger, p. 40.
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precedent for a successful European Union.!#1¢ Having historical rivalries
between the two, specifically with regard the Rheinland and Ruhr coal
and steel, had been one of the sources of conflict in modern Europe.!417
Thereafter, the French might have made things worse when after the First
World War, it insisted on ruinous reparations that factored in making the
Second World War happen.'#!® The French initially pursued a hard line
approach against the Germans and they harbored a lingering fear of a
recovering Germany that raises more issues as to how the latter’s power
could be controlled.#? Needless to state, the French were at rock bottom
after the Second World War, and seeing the Germans recovering made
them worry that such recovery would outstrip their own.'420

By the end of 1947, there was a change in mood and tone: the Four-Pow-
er cooperation on Germany had already formally broken down with the
collapse of the foreign ministers meeting in December 1947 and the depar-
ture of the Soviet Union from the Allied Control Commission in March
1948.1421 This time, the French were willing to merge its zone with those
of Britain and the United States to reconstruct West Germany.!#?2 While
the same could easily be thought of as an abandonment of France’s pos-
ition towards Germany, it was not. Rather, by participating in integration
and cooperative institutions promoted by the United States, the French
would not only benefit from financial aid to bolster its recovery but also,
they would have a say in Germany’s recovery, its overriding goal since the
beginning.!423

The Cold War factored in as well. Seeing that containment of both
Germany and the Soviet Union (“double containment”) was more practi-
cal, the French were more amenable to the idea of building Europe by
adding West Germany to Western Europe, rather than causing more div-
ision within Western Europe and aggravating the Cold War situation.!424
Also taken into consideration was the need by the French to access the
Ruhr coal line and agreement to steel production, which was integral

1416 Cini, p. 20.

1417 Horvdth, pp. 27-28.

1418 Best, p. 336. See also Best, p. 336.
1419 Horvdth, p. 28.

1420 Best, p. 336; Horvdth, p. 28.

1421 Best, p. 337.

1422 Messenger, pp. 41,44.

1423 Messenger, p. 44.

1424 Messenger, p. 44.
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into their recovery and further benefit.14?> This time however, the French
seemingly learned from their mistake post-First World War and did not
intend to destroy German production, although reparations ought to have
been made, but rather integrate the productive forces of Germany into
the new international order.'#?¢ Stating it simply, joining forces with the
Americans and joining the integration bandwagon allowed France to have
their cake and eat it too.

The first steps were taken in June 1948, when the United States, Britain,
and France gave the green light for a constitutional convention that would
establish the Federal Republic of Germany (West Germany), with which
they established a currency — the Deutsche Mark — in their unified zones,
and permitted its use in West Berlin, which although divided among
the Western powers, was located within the Soviet zone of eastern Ger-
many.'#?” Seemingly in retaliation, the Soviets introduced an East German
Mark and blocked all road and rail access to East Berlin.!#28 Such so-called
Berlin Blockade was the first overt conflict of the Cold War and led the
Americans to airlift supplies to West Berlin.'#?* Meanwhile, West Germany
continued to move into statechood with the new Federal Republic coming
into being in May 1949, which prompted the Soviet Union to establish the
German Democratic Republic (East Germany) the following October.!43°

At this juncture, one could observe that aside from overt and covert in-
terventions made by the West in response to threat perceptions, it likewise
strengthened democratic and capitalist institutions, starting with German
revitalization."3! The integration of Western Europe, politically and eco-
nomically, became imperative to the process, wherein there was American
support for a variety of initiatives over the next few years.'#3? One could
then say that this reinforces the idea once more of how the Cold War was
instrumental in a number of ways in pushing Western Europe towards
supranationalism.433

It must not be forgotten that while both political and economic inte-
gration became important in Europe at this moment in time, it was a

1425 Ioannou-Naoum-Wokoun/Ruelling, p. 101; Messenger, p. 44.
1426 Best, p. 337.

1427 Best, p. 337.

1428 Messenger, p. 41.

1429 Messenger, p. 41.

1430 Messenger, p. 41.

1431 Best, p. 337.

1432 Messenger, p. 42.

1433 Messenger, p. 42.
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different story altogether in the beginning when European integration
was equated only with political integration. This standpoint significantly
changed after the establishment of the Council of Europe.'3* It was equal-
ly important that in promoting the same, modest proposals ought to be
made to be acceptable and appealing to more countries to be able to put
such plans into fruition.!43%

One should likewise note that this process of integration was not mutu-
ally exclusive within Western Europe. Central and Eastern Europe states
were also embarking on a similar process: starting with the Cominform
in 1947, they later formed in 1949 the Council for Mutual Economic
Assistance (“COMECON”).1436 The COMECON was Moscow’s further re-
sponse to the Marshall Plan: its purpose was to coordinate central plans
and trade relations among the Soviet bloc states.'#” Though not a par
excellance example of supranational integration,'## such formation of a
political and economic cluster by eastern Europe fueled integration am-
bitions of western Europe, which admittedly pursued a different course
altogether.143?

Other than the political and the economic, there was also the building
of military and defense strategy in Western Europe during this time.
Notwithstanding the offer of the United States to maintain military pres-
ence in Germany, the existence of the Berlin blockade gave the possibility
of armed conflict."*#" Hence, it was imperative to strengthen the security
and defense system for Western Europe as a whole.!#4!

In light of this, most states were reluctant to allow German rearmament
and instead wanted full commitment of the United States military to
the defense of Western Europe should war erupt.'#? This prompted the
United States to propose, and later establish, the North Atlantic Treaty
Organization (“NATO”) in 1949 which provided political, military, and
defense security against the growing Soviet threat.'# NATO was meant to
be a political and military organization — a military alliance — that ensures

1434 Messenger, p. 42.

1435 Best, p. 337; Horvdth, p. 31.

1436 Craig/de Biirca, EU Law (6th edition), p. 3.
1437 Anderson, p. 257; Horvdth, p. 29.

1438 Anderson, p. 257.

1439 Anderson, p. 257.

1440 Horvith, pp. 29-30.

1441 Messenger, p. 46.

1442 Messenger, p. 46.

1443  Messenger, p. 46.
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overall European security.!#* Notably, the presence of the United States
meant a guarantee in military terms to western European states. But at
the same time, western European states yearned for an economic-centered
integration that could hopefully not only negate the communist threat,
but also make the western part of Europe independent of American influ-
ence.'**5 In other words, the ideal situation would be to achieve their
ambitions without American intervention.

On 09 May 1950 Robert Schuman (the then French minister for foreign
affairs) and Jean Monnet (the then head of the planning department of
the French government) forwarded a proposal which will be better known
as the “Schuman Plan”, which would eventually lay down the foundation
for European integration.'#4¢ The Schuman plan focused on building on
the idea of European unity while working on a German-French axis.!#
Working on a step-by-step basis, Schuman and Monet employed the classic
carrot on a stick approach and focused on a crucial area: central control
of coal and steel industries in Europe would make preparations for war im-
possible.##8 Creating a common market for German coal and French iron
ore, which would then offer a number of economic advantages, would also
make preparations for war by either France or Germany impossible.!##
Said proposal was timely considering that the coal and steel industries
are the foundation on which other industries, including armaments, were
grounded on, but likewise, the shortages experienced in both industries by
the forties and fifties.!40

In line with this, the plan was to put the German coal and French iron
industries under a single central authority in a system open to other coun-
tries as well.'¥! It was a marriage between the French’s goal to control
Germany’s recovery and the desire of the United States to foster European

1444 Horvdth, p. 30.

1445 Horvdth, p. 30.

1446 Horvdth, p. 30. Even if named the “Schuman Plan”, the mastermind and the
international coordinator behind the creation of a common coal and steel
market for France and Germany was actually Jean Monnet. He was neither
a politician nor did he have political connections required to put the ideas
into fruition. It was through Schumann’s intervention that made the plans
possible. See loannou-Naoum-Wokoun/Ruelling, p. 101.

1447 Horvdth, p. 31.

1448 Hartley, p. 9; Horvdth, p. 31.

1449 Craig/de Biirca, EU Law (6th edition), p. 3; Horvdth, p. 31. See also Craig/de
Biirca, EU Law (6th edition), p. 3; Hartley, p. 9; Horvdth, p. 31.

1450 Hartley, p. 9.

1451 Hartley, pp. 9-10; Horvdth, p. 31; Klimek, p. 12.
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integration, using supranational management of the Ruhr’s coal and steel
industries as a model.'#5? Despite undergoing opposition from many, the
carrot and stick approach worked and said proposal was accepted warmly
by both Germany and France, together with the Benelux countries and
Italy.1453

On the other hand, Britain and the Soviet Union was not buying into
the idea. Britain was still adamant and unwilling in joining once again
such far-reaching plans for European integration and was more comfort-
able in an intergovernmental setting, shying away from supranational
organizations.!** As regards the Soviet Union, they had the growing per-
ception that European integration as proposed by the Americans and its
western allies was just a ploy to perpetuate any existing division caused
by the Cold War and make permanent the division of Germany.!45
This prompted Stalin to act and propose a new German peace treaty to
replace the Occupation Statute in efforts to end Germany’s division and
thwart any further integration of West Germany in the Atlantic system.!45¢
The Soviet Union also saw the integration of Germany’s coal and steel
industries as a blatant deprivation of any say in the management of these
resources, which was askew from the idea of a neutral, unified, and demili-
tarized Germany as previously agreed upon.!457

d. New challenges while paving avenues toward regional integration

On 18 April 1951, Germany, Belgium, Italy, Netherlands, Luxembourg,
and France, signed the treaty establishing the European Coal and Steel
Community (“ECSC”), which entered into force on 25 July 1952.145% At
the heart of the institutional system of the ECSC is the idea of a “high
authority”, consisting of independent civil servants as members nominat-
ed by their respective governments, and acting as the main executive
institution with decision-making power.!4® There was at the same time

1452 Craig/de Biirca, EU Law (6th edition), p. 3; Horvdth, p. 31.

1453 Messenger, p. 45.

1454 Horvdth, p. 31; Parsons, pp. 119-122.

1455 Messenger, p. 52.

1456 Messenger, p. 52.

1457 Messenger, p. 52.

1458 Horvdth, p. 31.

1459 Craig/de Biirca, EU Law (6th edition), p. 3; Hartley, p. 9; Horvdth, p. 32; loan-
nou-Naoum-Wokoun/Ruelling, p. 101.

340

(o) ENR


https://doi.org/10.5771/9783748921134-307
https://www.nomos-elibrary.de/agb

L. Regional Framework

the Council composed of competent ministers of the member states to
counterbalance the supranational orientation.!#° The Council of Ministers
in turn supervised the High Authority and fulfilled a consultative role and
legislative function.!#¢! Pursuant to the ECSC treaty further, the Assembly
was established, consisting of delegates from member state parliaments
and which had a consultative function, as well as a Court of Justice of the
ECSC that provided a forum for legal disputes.’#? Jean Monnet was the
first president of the High Authority.!4¢3

Not long after the Schuman Plan and the establishment of the ECSC,
there were new pressures leading to more opportunities to be explored.
On 25 June 1950, the Korean War imploded.'#%* The communists of north-
ern Korea, who have been clandestinely assisted by covert Soviet forces,
invaded the American-backed south of the country.!#5 Americans rallied
its allies to halt the communists’ advancement in a war that would last
three years.'#%¢ It was apparent that the Soviet Union was then taking a
more proactive role, including towards German policy as evinced by its
many proposals and initiatives.!#” The pressure for German rearmament
built up due to the increasing Soviet Union threat (which was turning
global) and great want for military forces on the ground in Europe.!468

During this time, diverging views arose among interested countries.
On one hand, the Americans considered increasing military strength in
West Germany, to the point of insisting to fit Germany into an integrated
command structure of the NATO and lifting economic conditions limit-
ing Germany’s defense contribution.!#® Needless to admit, the German
rearmament has become the price for America’s support and protection
of Europe.'#? To this end, the United States gave a “virtual ultimatum”
in September 1950 to reconsider this proposition.'#”! On the other hand,

1460 Best, p. 337; Craig/de Biirca, EU Law (6th edition), p. 3; Horvdth, p. 32.
1461 Horvdth, p. 32.

1462 Craig/de Biirca, EU Law (6th edition), p. 3; Horvdth, p. 32.

1463  Craig/de Biirca, EU Law (6th edition), p. 3; Horvdth, p. 32.

1464 Horvdth, p. 32.

1465 Service, p. 2.

1466 Service, p. 2.

1467 Messenger, p. 52.

1468 Messenger, p. 47.

1469 Best, p. 338.See also Best, p. 338; Messenger, p. 47; Parsons, p. 1225 Horvdth, p. 27.
1470 Craig/de Biirca, EU Law (6th edition), p. 4.

1471 Best, p. 338.
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France and other earlier western European allies were not so eager to
support such measure due to lack of fail-safety guarantees.!472

Given these concerns, promoters of federalism believed that political in-
tegration or European integration is the most plausible solution, or a good
counter-proposal to what the US wants.!#”3 This came through the idea
of the European Defense Community (“EDC”), which sought to form a
European defense force to be overseen by a common political and military
authority.'#”# The EDC was to the German army as what the ECSC was
to Ruhr - neutralize the potential threat posed by German strength by
incorporating into a united European system.'4”3

Despite finding itself in a treaty to which some countries acceded to,
the EDC eventually collapsed in August 1954 and promoters gave up
on pursuing further.!¥’¢ Countries like France, one of the promoters of
a European army, were suddenly not so keen to lose control over its
military, which it saw as integral in maintaining national sovereignty.!4”7
It did not help that the British refused to join and French forces were
being overwhelmed in the armed conflict in Indochina.!478

This being said, the rejection of a European Defense Community pulled
back as well from its tracks the proposal to establish a European Political
Community (“EPC”).147? The EPC was meant to set the required European
foreign policy, as well as establish a federal, parliamentary-style form of
European integration, consisting of a two-level parliament with real legis-
lative power and an Executive Council, which will act as the government
of the EPC.!48° Unfortunately for the proponents of a defense and military
union however, the conditions were not compatible with the general zezt-
geist and thus, plans for the same had to be canned in the meantime.!48!
It did not help as well that during the same time period, it was becoming

1472 Messenger, p. 47.

1473 Best, p. 338; Horvdth, p. 27.

1474 Best, p. 338; Craig/de Biirca, EU Law (6th edition), p. 4.

1475 Best, p. 338; Horvdth, p. 32; Messenger, p. 48. See also Best, p. 338.

1476 Messenger, p. 48. See further Best, p. 338; Horvdth, p. 32; Ludlow, p. 17.
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1479 Parsons, p. 123.
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clearer that the ECSC was not functioning well as hoped for by its promot-
ers, 1482

While the negotiations for the EDC was ongoing, the Soviet Union sent
a note on March 1952 asking for immediate talks aimed at a neutral and
unified Germany, an end to occupation within one year, and a ban on Ger-
man participation in alliances against the big four allied countries during
the war.#83 There had been mixed interpretations on why the Soviets sent
this “bombshell” note but regardless of what intent the Soviets had, their
proposal was dismissed immediately by the United States and its western
allies even when the Soviets came up with a second proposal asking for an
all-German election to be held.'#$ The United States government instead
insisted on the finalizing of the EDC and German treaty negotiations and
it later became apparent to both western and Soviet policy makers that the
resolution of integration, especially as regards Germany, became key to the
“construction of the Cold War settlement in Europe”.1485

Movements toward European integration were not dampened or halted
notwithstanding the rejection of both the EDC and EPC.'4% The canning
of such ambitious projects led proponents of integration to give priority
to the economic and political policy, while still considering the ideas
discussed during the drafting of the EPC.'#87 And indeed, such was the
case in the historical development of European integration.

On 01 and 02 June 1955, an ECSC meeting was held in Messina through
the initiative of the Benelux states to talk about deepening and expanding
economic integration, with institutional issues of possible cooperation in
the area of atomic energy and a common market in general.!*88 Previously,
the Netherlands proposed during the drafting of the EPC the idea of
establishing a common market but most found the same too avant-garde
considering that most had a protectionist economic culture.'* To give
the idea a chance, an agreement to pursue a common market through a
customs union and later through the so-called Spaak report (the commit-
tee tasked post-Messina conference to come up with a plan was headed
by Paul-Henri Spaak) was reached. A proposal to have “an institutional-

1482 Craig/de Biirca, EU Law (6th edition), p. 4.

1483 Messenger, p. 53.

1484 Messenger, p. 53.

1485 Messenger, p. 53.

1486 Best, p. 338.

1487 Craig/de Biirca, EU Law (6th edition), p. 4.

1488 Craig/de Biirca, EU Law (6th edition), p. 4.

1489 Craig/de Biirca, EU Law (6th edition), p. 4; Horvdth, p. 33.
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ized community structure for the would-be organization of integration
in which issues pertaining to general politics and the operation of the
common market were to be handled separately was tabled as well.”14%0

Whilst that proposal would remain within the penumbra of the mem-
ber states, a body with authority and central responsibility shall take up
the function of ensuring the operation of the common market."*! Signifi-
cantly, the Spaak committee report avoided talking about a supranational
organization given the initial sour response to the EDC and the growing
dissatisfaction with the High Authority of the ECSC.¥? Said approach
proved successful for the Spaak committee because its proposal was accept-
able to all six ECSC member states and on 25 March 1957, all six mem-
bers of the ECSC signed the treaties establishing the European Economic
Community (“EEC”) and the European Atomic Energy Community (“Eu-
ratom”), otherwise known as the Treaties of Rome, which became effective
on 01 January 1958.1493 The United Kingdom was, notably, once again
invited to join said endeavor but the invitation was denied.!#* The United
Kingdom was more interested in free trade cooperation only and thus
proceeded with forming the European Free Trade Association (“EFTA”)
composed mainly of countries not part of the EEC and Euratom.#5

While the institutional framework for the EEC and Euratom was based
on the ECSC institutional framework, there was an apparent paradigm
shift as regards decision-making.'#¢ At the outset, the substantive scope
seemed bigger with the same, especially concerning the EEC.'*7 While
the ECSC is concerned more with creating a single market for the coal
and steel industries, the EEC aims for an economic community.!#8 This
aim would be reached through the following measures such as eliminating
custom duties and quantitative restrictions, and of all other measures hav-
ing equivalent effect; establishing a customs union — wherein trade among
countries in a certain area shall be liberalized while common custom
tariffs shall be imposed to those outside said area; allowing free movement
of not only goods and services, but also labor and capital within the

1490 Craig/de Biirca, EU Law (6th edition), p. 4.

1491 Horvdth, p. 33.

1492 Horvdth, p. 33.

1493 Horvdth, p. 33; Klimek, pp. 11-12.

1494 Hartley, pp. 11-12; Horvdth, pp. 33-34; Woods/Watson, pp. 3-4.
1495 Horvdth, p. 34; loannou-Naoum-Wokoun/Ruelling, p. 104.
1496 Horvdth, p. 34.

1497 Horvdth, p. 34; Woods/Watson, p. 4.

1498 Woods/Watson, p. 4.
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Community; establishing a common policy in the areas of agriculture,
transport, and competition; as well as having legal integration.'*” The
aforementioned measures in turn explains the centrality to the Communi-
ty of the so-called “four freedoms”, which are often regarded as the core of
its economic constitution: free movement of goods, workers, capital, and
establishment and the provision of services.'S% The idea is, for example,
to allow an individual to seek a job in another member state that has a
high demand for workers, and consequently enriching the value of labor
resource within the community.!5%!

The provisions of the EEC might have been primarily economic-cen-
tered but its aims were not exclusively so0.1592 Member states were “fueled
with ideals” as well as economic practicalities, as stated in the preamble
of the Treaty of Rome establishing the EEC, the EEC is seen to lay down
the “foundations of an even closer union among the peoples of Europe”
and the decision to pool each other’s resources is to strengthen peace and
unity. 1503

The institutional framework of both the EEC and Euratom can be de-
scribed to have more intergovernmental characteristics than supranation-
al,15% which was crucial to the success of the Rome Treaties because if
one would look into the reason why the EPC failed, it was primarily due
its parliamentary orientation, to which member states of the ECSC were
against even up to the negotiations of the Rome treaty.!>%

While having more intergovernmental characteristics, a salient feature
of the EEC and Euratom was the sharing of legislative and executive
functions among institutions. This is characterized as the so-called “institu-
tional balance” (as opposed to the strict notion of separation of powers):
the need to ensure decision-making is made to serve the public good rather
than individual interests and the same would only be achieved should the
form of public ordering take into consideration equally the different inter-
ests of different sections of society.'5% Institutional balance however is not
self-executing; it presumes by its nature of normative and political judg-

1499 Treaty establishing the European Economic Community, art. 3; Woods/Watson,
p-4.

1500 Horvdth, p. 35.

1501 Craig/de Biirca, EU Law (6th edition), p. 5.

1502 Craig/de Biirca, EU Law (6th edition), p. 5.

1503 Woods/Watson, p. 4.

1504 Woods/Watson, p. 4.

1505 Hartley, pp. 12-13; Horvdth, p. 34.

1506 Craig/de Biirca, EU Law (6th edition), p. 5.
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ment as to which institutions should be able to partake of legislative and
executive power and what would be the ideal balance between them.!3%

The first fifteen years of the EEC could be described by rapid internal in-
tegration: the removal of customs and other qualitative restrictions among
the member states was accomplished two years earlier than the planned
date in 1970 and common tariffs were introduced.!398 In 1962, a decision
has been made on working on a common agricultural policy, given that
the establishment of a customs union and introduction of a common
market only benefited the industrial markets.!>% Said decision eventually
led to unification within the Community in terms of agricultural protec-
tionism.'S10 This milestone was important as it confirms the ability of the
member states to cooperate with one another in areas where “considerable
reallocation of revenues” was involved from one member state to anoth-
er.’>11 It provided valuable insight as to what makes member states agree
to a certain decision and policymaking.

In between 1958 to 1973 there was exponential growth in trading re-
lations among the member states as a result of trade liberalization and
customs union and consequently, integration led to economic boom.!51?
These positive results motivated the member states to pursue a monetary
union as early as 1969 and 1970.1513At the beginning of the 1960s, the
supranational community format has been undeniably consolidated as
the “core architecture of post-war Europe.”’3'* Details as to how to put
this plan into fruition however had yet to be discussed.!'s'5 Moreover,
establishing a free movement of labor and capital was easier said than

1507 Craig/de Biirca, p. 43.

1508 Best, p. 339.

1509 Horvdth, p. 36.

1510 Horvdth, p. 36.

1511 Horvdth, p. 36.

1512 The period could be characterized with vast “technological development, rad-
ical modernization of the structure of the economy, dynamic expression of
consumption,” and remarkable increases in Gross Domestic Product (“GDP”)
by five percent (5%) each year. Among other things, on 14 December 1960, the
OEEC was reorganized to become the Organization of Economic Cooperation
and Development (“OECD”), a cooperation organization for industrialized
countries. Horvdth, p. 36.

1513 Horvdth, p. 28.

1514 Horvdth, p. 36.

1515 Parsons, p. 116.

346

(o) ENR


https://doi.org/10.5771/9783748921134-307
https://www.nomos-elibrary.de/agb

I Regional Framework

done, although a customs union has been fairly easy to implement and all
the conditions necessary for a common market has been provided.!5¢
These issues notwithstanding, the main confirmation of the success
of the EEC is arguably the re-evaluation of the British political attitude
towards the community. While being previously lukewarm and apprehen-
sive, the British expressed twice — the first being in July 1961 and the
second being in 1967 — their interest to join the community after seeing
the advantages reaped so far by the EEC member states.!s'” This was
unfortunately seen by French President De Gaulle as a threat and as such,
vetoed the application on both occasions.'”'® De Gaulle’s actions were
arguably expected to a certain degree at the moment given that the British
acknowledged how much the French were basking in the privileged role
given to it by the EEC - as long as the British stayed outside.!3? The
British so far had kept abreast of European trade through the EFTA but De
Gaulle likewise rejected participation in the same in order to safeguard his
interests in France.!9?? These dynamics resulted unfortunately to creating
complications in both the external relations and internal functioning of
the communities.'S?! It is imperative to mention that during the same time
period, there was an apparent tension between an intergovernmental view
of the Community, as espoused by De Gaulle, and a supranational one,
which was espoused by then Commission President Walter Hallstein.'522
These circumstances elucidate the complications of international coop-
eration. Despite being in a mainly intergovernmental cooperation mecha-
nism, member states would still want to pursue their own national inter-
ests even at the expense of true integration. Although a number of states
decided to form a regional organization, relations between one another
are influenced by the respective idiosyncrasies of each one, which then
gives an understanding of the steps needed to be taken. Herein one finds
De Gaulle who was a mercantilist that prioritized exports over imports
to be able to strengthen state power, and he previously wanted then for
Germans, who eventually made concessions with the former, to absorb
French surpluses even if American and British prices were obviously more

1516 Horvdth, p. 37.

1517 Horvdth, p. 37.

1518 Griffiths, p. 170.

1519 Craig/de Biirca, EU Law (6th edition), p. 6; Horvdth, p. 37; Vanke, pp. 151-153.
1520 loannou-Naoum-Wokoun/Ruelling, p. 105; Vanke, p. 145.

1521 loannou-Naoum-Wokoun/Ruelling, p. 106; Vanke, p. 145.

1522 Horvdth, p. 37.
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competitive.!32> More or less, De Gaulle was rubbing his fellow member
states in the EEC the wrong way. The brewing tension coming out from
this became apparent in 1965 due to transitional provisions of the treaty
calling a shift from unanimous voting to qualified majority, and De Gaulle
objected to the Commission’s idea that more revenues would be raised
through external tariffs and agricultural levies, rather than national contri-
butions.!52* And after it was obvious that neither De Gaulle would win the
argument nor a compromise would be met, De Gaulle personally brought
upon the communities a serious crisis in 1965 when he boycotted partici-
pation for half a year as part of his “empty chair policy”, just because he
was not in agreement with the proposals made for financing agricultural
policy.15%

Solution was met only through the so-called Luxembourg compromise,
which is basically an agreement to disagree: “even in cases governed by
majority decision-making, discussion should continue until unanimity was
reached whenever important national interests were at stake” but at the
same time, the Council should in such circumstances endeavor within
reasonable time to reach solutions that can be adopted by all.'s?6 There-
after, it would seemed that the French view has prevailed and whenever
a member state would raise its national interest during discussions on a
matter, the same was treated as a veto, which the other member states
would respect.’>?” Qualified majority voting was the exception and not the
general rule.’5?8 Although De Gaulle defended the same to be in favor of
member states, in reality it has just slowed down immensely the decision-
making process of the communities.!5°

In 1965, the member states of the Communities entered into the Merger
Treaty, which would unite the three integration communities — ECSC,
the EEC, and the Euratom — by July 1967.1530 The Court of Justice, As-
sembly, Council, and the Commission, were all reorganized to serve all

1523 Craig/de Biirca, EU Law (6th edition), p. 6; Craig, p. 43.

1524 Ioannou-Naoum-Wokoun/Ruelling, p. 106; Vanke, pp. 146-147.

1525 Craig/de Biirca, EU Law (6th edition), p. 6; loannou-Naoum-Wokoun/Ruelling,
p. 106. See for further explanation Craig/de Biirca, EU Law (6th edition), p. 6;
Horvdth, p. 37.

1526 Ioannou-Naoum-Wokoun/Ruelling, p. 106; Vanke, pp. 153-155.

1527 Craig/de Biirca, EU Law (6th edition), p. 6; Craig, p. 44; Horvdth, p. 37; loannou-
Naoum-Wokoun/Ruelling, p. 106.

1528 Craig, p. 44.

1529 Craig, p. 44.

1530 Horvdth, p. 37; loannou-Naoum-Wokoun/Ruelling, p. 106.
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institutions.'>3! The High Authority of the ECSC was merged with the
Commission."*32 While the name “European Communities” have been
used for a long time, the Communities still retained their independent
international legal statuses and only their institutions became common
institutions via the Merger Treaty.!33 Furthermore, in clarifying the com-
petences of the three Communities since the Merger Treaty, the EEC
Treaty must be applied generally in areas not specifically regulated by the
ECSC and Euratom treaty.!534

De Gaulle resigned in April 1969 and it made possible the prospect of
progress on the political front of integration considering that the pending
issues left by France’s empty chair policy could now be tackled.!335 Three
(3) new economic and monetary targets were placed on the agenda,'s3¢
while the obstacle to British entry was removed.!53” In June 1970 accession
talks began with the United Kingdom as well as Denmark, Ireland, and
Norway, and following a ratification procedure, these countries, except for
Norway, became members of the European Communities on 01 January
1973.1538

Meanwhile, there was a move for enhanced participation from the
member states and intergovernmentalism. In 1970, the Davignon Report
recommended the holding of quarterly meetings of the foreign ministers
from the different member states, which eventually became an inter-gov-
ernmental forum for cooperation in foreign policy.’*3® This became even-
tually known in 1973 as European Political Cooperation that enabled the
EEC to be represented as one voice in other international organizations
in which member states participated, but also enhanced intergovernmen-
talism in the Community.!54°

At this point, the Cold War was definitely still ongoing despite the
waxing and waning of the tensions between the United States and the
Soviet Union.'3*! The EC did not seek to stand in for its member states

1531 Craig/de Biirca, EU Law (6th edition), p. 6; Horvdth, p. 38.
1532 Horvdth, p. 38.

1533 Horvdth, p. 38.

1534 Horvdth, p. 38.

1535 Horvdth, p. 38.

1536 loannou-Naoum-Wokoun/Ruelling, p. 107.

1537 Griffiths, p. 169.

1538 Griffiths, p. 169. See further Horvdth, p. 39; Woods/Watson, p. 4.
1539 Michalski, pp. 285-287.

1540 Craig/de Biirca, EU Law (6th edition), p. 7.

1541 See Craig/de Biirca, EU Law (6th edition), p. 7.
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with regard to establishing ties with the Soviet Union or its satellites,
especially given the open hostile non-recognition given to it by its Eastern
European counterpart, the COMECON.!5#2 Given the same, there was not
much meddling involved when West Germany’s foreign policy towards
the Soviet Union and its eastern bloc satellites took a major turn in
1970.154 Prompted by complex security interests and domestic policies,
West Germany’s Ostpolitik sought to forge regional unity that could with-
stand the power struggle between superpowers and to promote unification
by drawing East Germany into a deeper relationship.!544

Meanwhile, it has become undeniable that the European Communities
have gained quite the increasing significance in the world economy in
the 1970’s due to its enlargement and this did not quite sit well with the
Americans, who previously were supportive of the restoration and develop-
ment of Europe.’’* The Americans now see the European Communities
more as a threat and direct competitor, which, while having protectionist
aspirations, were able to present themselves in a common trade policy
and was able to establish good relations with the Socialist countries and
developing countries.!54¢

The increasing economic significance was nonetheless confronted with
threats and challenges. Despite the economic potential harnessed by the
enlargement of the European Communities, its early years could not be
exactly counted as a complete success. The world oil shock caused by the
Arab-Israeli War of 1973 (and which only ended in 1982 and 1983) and
the breakdown of the Bretton Woods system in 1971 (which ought to have
stabilized the international monetary system after World War 2) placed
significant challenges to establishing a common market and furthering in-
tegration among the member states as they were individually constrained
to initiate protectionist measures in light of financial difficulties being
faced.1# It made the realization of the Economic and Monetary Union
difficult.’*8 In addition to this, British membership proved difficult given
that it always argued for lesser British contributions to the budget over
a long period. The British were always net budget contributors due to

1542 Anderson, p. 258.

1543 Anderson, p. 258.

1544 Anderson, p. 258.

1545 Anderson, p. 258.

1546 Horvdth, p. 39.

1547 Anderson, pp. 260-261.

1548 Ioannou-Naoum-Wokoun/Ruelling, p. 107.
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increasing costs related to agricultural policy and the United Kingdom
being an importer of agricultural products.’>#

The foregoing notwithstanding, there has been greater mutual depen-
dence among the member states in terms of micro- and macro-economic
policy.!33% By the mid-seventies, the member states had more or less com-
mon commercial policies and uniform trade policies as regards third coun-
tries.!’>3! The most notable achievement by this period is the establishment
of the European Monetary System (“EMS”), as a response to the difficulties
confronting the EMU, which did not only create financial stability and
but was also a major step toward the establishment of an economic union
through connecting European currencies to the European Currency Unit
(“ECU”), the latter of which represented the average value of all currencies
that ensured stable exchange rates.'s52

There was also in mid-1974 the approval of the plan to introduce a noti-
fication and consultation procedure covering economic cooperation and
trading agreements with state-trading (i.e. COMECON) and oil-producing
countries.'?33 The purpose of said plan was to regulate uncontrolled, com-
petitive bidding among EC members for contracts with partners in these
regions, with the Commission having primary responsibility for oversight
and implementation.!55#

Additionally, on an institutional perspective, by 1974 onwards, it be-
came a regular occurrence for member states to consult one another
through their respective heads of state.!5* These regularized meetings,
which were called otherwise the European Council, paved way for efficien-
cy in decision-making in Europe and key decisions were made with regard
to strategic issues, compromises, and guidelines.'*¢ However, one must
not mistake the European Council as a separate institution altogether,
nor was it intended as part of the framework envisioned by the treaties;
instead, it played the role of being a top-level forum that has become
decisive on steps taken for further integration.'>>” Decisions made in the
European Council found themselves as a framework within which binding

1549 Horvdth, p. 39.

1550 Horvdth, p. 40.

1551 Horvdth, p. 40.

1552 Horvdth, p. 40. See also loannou-Naoum-Wokoun/Ruelling, p. 107.
1553 Anderson, p. 261.

1554 Anderson, p. 261.

1555 Heisenberg, p. 236.

1556 Craig/de Biirca, EU Law (6th edition), p. 7; Horvdth, p. 40.

1557 Craig/de Biirca, EU Law (6th edition), p. 7; Horvdth, p. 40.
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Community initiatives were being pursued, although said decisions are
not formally binding at the outset.!>58

In light of this, some might view the regularization of European Coun-
cil meetings as a weakening of the supranational elements of the Com-
munity.!>? Together with the previous Luxembourg compromise a few
years back, these movements had more earmarks of intergovernmental
rather than a supranational nature.'3¢ Having said that, there were still
developments within the Communities geared towards enhanced suprana-
tionalism: on one hand, there was an agreement in 1976 on direct elections
to the Assembly, the first being held in 1979, which provided the EEC
with a direct electoral mandate it previously lacked; on the other hand,
there were developments regarding resources and budget, wherein in 1969
an agreement was reached for the Community to fund itself more from
its own resources and less from national contributions, resulting into
greater financial independence and strengthened role of the Parliament
in budgetary concerns.!3¢!

The mixed institutional developments within the Community (towards
intergovernmental on one hand, supranational on the other) aside, one
can observe a significant development vis-a-vis integration in the 1980’
with further enlargement of the European Communities. Greece, which
entered into an Association Agreement with the EEC as early as 1962, was
finally allowed to join the European Communities in 1981 following an
arduous democratization and modernization period that began in 1974
when the military junta fell from power.!362 Longer periods of transition
were observed for Spain and Portugal after they became independent from
military regimes.'5% Interestingly, this easily demonstrates how any inte-
gration that began with western Europe initially did not have in mind
the integration of all non-communist states.'3¢ Any division caused by the
Cold War did not automatically result to intending all of western Europe
to be integrated and form parts of the supranational project.!'3¢5 It was only

1558 Craig/de Biirca, EU Law
1559 Craig/de Biirca, EU Law p-7

1560 Craig/de Biirca, EU Law (6th edition), p. 7.

1561 Craig/de Biirca, EU Law (6th edition), p. 7

1562 Craig/de Biirca, EU Law (6th edition), p. 7. See also Michalski, p. 288.
1563 Woods/Watson, p. 4. See for more details Horvdth, p. 41.

1564 Messenger, p. 53.

1565 Messenger, p. 53.
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in 1986 when the Iberian countries eventually became members, bringing
the total membership to 12 countries.!56¢

In line with this, the non-inclusion in the initial stages of the integra-
tion project of some states becomes understandable later due to certain
issues and problems that arose out of the southern enlargement.’5¢” First,
these three countries, albeit not necessarily communists, all just came
from right-wing dictatorships and commonly had frozen economic, so-
cial, and democratic development.!1368 Second, the long period of time
of economic difficulties and backwardness prompted a dilemma for new
political regimes, which knew that democracy depended on economic and
social modernization in order to garner support from the public and their
national elite.!*®® Discussing the issue on social and economic cohesion
became all the more relevant at this moment in time given that the Com-
munities were no longer homogenous in composition, but instead were
composed of member-countries of varying potential and development.!57°

As mentioned earlier, the outbreak of the oil crisis caused member
states to initiate protectionist measures, which subsequently and expected-
ly ran counter to what has been envisioned and established already in the
Communities.!>”! Taking away these protectionist and restrictive measures
was imperative should a common market be brought into front and it
became later apparent that the only solution after the taxing oil crisis was
deregulation.’’”? It was easier thought than done however as taking away
the national-like administrative regulations proved challenging should
unanimous voting remain.’S”3 Hence, it became important to revisit how
decision-making must be done in the Communities, which would only be
possible to amend by amending the Rome Treaty itself.1574

Coincidentally, the time was ripe to discuss said amendments as nation-
al and community interests were at a point that member states were more
inclined to sacrifice a bit of their national sovereignty for the sake of es-
caping the crisis together and creating further impetus for integration.!s”s

1566 Michalski, p. 289.

1567 Horwvdth, p. 41; Woods/Watson, p. 4.
1568 Horvdth, p. 41.

1569 Michalski, p. 287.

1570 Michalski, p. 288.
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1572 Horvdth, p. 41.
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By this time period, or specifically the 1980’s, the EC was experiencing
stagflation: unacceptable high employment, sluggish growth bordering on
recession, and high inflation.’¥”¢ Making the markets more flexible and
creating a real common market became an urgent issue.!”7 This was indis-
pensable for Western Europe, which was then significantly lagging behind
the United States and Japan in terms of technological and structural devel-
opment.!'378 Whatever peak it gained previously has now turned into a
downward slope.

To address these problems, the Single European Act (“SEA”) amending
the Treaty of Rome was adopted.’””? Signed on 18 February 1986 and
entered into force on 01 January 1987, the said Act provides that a single
market shall be constituted by 31 December 1992.1530 It was consequently
imperative for intensive community legislation and legal harmonization
among member states to happen in the following years.!>8!

Through the Single European Act, changes in the institutional frame-
work of the Communities were introduced.'382 For instance, the European
Parliament was granted more influence, the Commission’s competence
was widened, and the voting system in the Council was changed to in-
crease the significance of qualified majority voting.!¥83 Prior to the SEA,
the Commission proposes legislative action while the Council disposes.!384
With the advent of the SEA, this previous reality has changed.!38 There
is now the “cooperation procedure” wherein input from the three players
— Parliament, Commission, and Council, is necessitated in certain circum-
stances of the legislative process, and the Commission should not take
lightly the views of the European Parliament, when applicable.!3%¢ It could
be thus gainsaid that the Parliament has been given real power in the

1576 Horvdth, p. 42.

1577 Ludlow, p. 218.

1578 Horvdth, p. 42.

1579 Horvdth, p. 42.

1580 Horvdth, p. 42.

1581 Horvdih, p. 42; Woods/Watson, p. 6.

1582 Horvdth, pp. 42-43.

1583 Horvdth, p. 43.

1584 Craig/de Biirca, EU Law (6th edition), pp. 8-9; Horvdth, p. 43; Ludlow, From
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legislative process through the SEA.15%7 The SEA also established the Court
of First Instance (“CFI”) which shall assist the Court of Justice.'>%8

Moreover, there have been institutional changes vis-a-vis the EPC and
formal acknowledgment of the European Council for the first time.!58
This development is significant because the European Council has been
playing a greater role in shaping EU policy. It has the central role in shap-
ing and pacing EU policy, establishing the parameters, and even action
points, within which other institutions would operate, and provided a fo-
rum at the highest political level for discussion and resolution of tensions
and issues among member states.'>?° It was also at the crux of treaty reform
as initiatives for intergovernmental conferences came from the European
Council and being able to touch base with different issues and concerns
affecting the Union and its member states, the European Council was able
to come up with constitutional initiatives or policy strategies that affect
how the Union would eventually operate.!59!

Aside from the foregoing, the impact of the cooperation procedure was
further enhanced by the substantial changes the SEA made, such as the
formation of a single market.'>2 This single market programme eventually
caught the attention of both internal and external players.!5*3 The relaunch
of the mid-1980s influenced the decision of Austria, Finland, and Sweden
to seek membership in the EC, albeit during this time period they avowed
neutrality in the East-West conflict.!5%4

Likewise, the said relaunch coincided with the sharp changes happening
vis-a-vis the Cold War between the Soviet Union and the United States.
Mikhael Gorbachev, as the then General Secretary of the Soviet Union,
sought a partnership for peace in March 1985 with President Reagan of the
United States.'S> Reagan, who entered into office in 1981, was shocked to
realize that the United States actually did not have anything to adequately
protect itself should there be a nuclear attack.'¢ Albeit he adopted a

1587 Craig/de Biirca, EU Law (6th edition), p. 8; Craig, p. 56; Ludlow, From Dead-
lock to Dynamism, p. 227.

1588 Craig, p. 56.

1589 Craig/de Biirca, EU Law (6th edition), p. 8.

1590 Craig/de Biirca, EU Law (6th edition), p. 8; Craig, p. 55.

1591 Craig, p. 55.

1592 Craig, p. 55.

1593 Craig/de Biirca, EU Law (6th edition), p. 9.
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more proactive position, as compared to his predecessors’ reactive and
imperialist line of policy, he later would initiate an end to the arms race
— by calling a reduction of stocks of atomic and nuclear weapons held
by both superpowers — and this appeal was seemingly echoed likewise by
Gorbachev.">7 Closer ties between the Soviet Union and western Europe
was also seen from the mid-to-late 1980’s, which was also made possible
through Gorbachev’s leadership.!3® There was an open acknowledgment
of the economic and political power center emerging in western Europe
and this prompted the Soviet Union’s diplomatic campaign.!>%°

This occurred when the future of Europe seemingly was open-ended
and the Soviet Union took the opportunity to convince the European com-
munity on issues like conventional disarmament, stationing of short-range
missiles, etc., which echoed part and parcel the meeting of the minds
between Gorbachev and Reagan to direct their respective administrations
to cooperate in reducing the number of nuclear missiles held on land,
sea, and air.'%% If one would take a few steps back, this was not the case
earlier between the US and Soviet Union, which previously held hard lines
against each other. Contrary to the European Political Cooperation that
was more amiable towards the Soviet Union, the American government
maintained a hard-line stance against the Soviet Union.'®! It was even
commonplace for western European politicians and leaders to work with
the Americans to end hostilities with the Soviet Union.!60?

Given these developments one could be still rightfully wary that the
Soviet Union’s campaign was only pure talk, but one could later on be
convinced as Gorbachev’s repeated reference to a “common European
home” went hand in hand with practical attempts to reorient perceptions
in the continent, which consequently opened doors to a normalization
process in Europe and the eventual reunification that transcended the
Cold War divide.'® At the same time, rapprochement grew to the sur-
prise of many and the Soviet Union dismantled its totalitarian politics and
communist ideology as well as permitted measures for political and econo-
mic reform.'® Against all expectations, in 1987-1990 alone, there were

1597 Service, pp. 3, 5, 14-15.
1598 Anderson, p. 263.
1599 Anderson, p. 263.

1600 Service, p. 3.
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1602 Service, p. 5.

1603 Anderson, p. 264.
1604 Service, p. 3.

356

(o) ENR


https://doi.org/10.5771/9783748921134-307
https://www.nomos-elibrary.de/agb

I Regional Framework

agreements between the superpowers on intermediate range and strategic
nuclear weapons, on Afghanistan, on conventional forces, and on German
reunification.’®® Anticommunist revolutions were also happening in East-
ern Europe in 1989.1% On a global scale, politics was never going to be
the same again and then US President Bush felt it safe to declare the close
to the Cold War.'®” These circumstances naturally elicited various reac-
tions from western Europe: some were enthusiastic, some were suspicious,
while some were worried that Germany would forsake western Europe for
a chance at eventual reunification.!608

2. European Union’s Historical Development
a. Consolidation Stage

A reading of the historical development of European integration shows un-
deniably the intention to form a union as early as the Treaties of Rome.!6%
However, there was difficulty to fulfill the same because it did not coincide
with the sign of the times.'®1 It was only after the changes in the overall
landscape in the 1980’s that the movement towards a closer European
Union grew and the momentum gained further ground with the Single
European Act in 1986.1611

In the meantime, one could witness the unveiling of German unifica-
tion during the same time period. This coincided with the discussions and
further deliberations on the draft treaty submitted by the Luxembourg
presidency of the European Council, which resulted in the Maastricht
Treaty coming into being in December 1991.16'2 The Maastricht Treaty
came in the advent of the Yugoslav crisis, with trouble brewing within
the Soviet Union and the Balkan republics.!¢!3 The Community then not
only offered to serve as broker in the situation but it likewise engaged

1605 Service, p. 3.

1606 Service, p. 3.

1607 Service, p. 3.

1608 Anderson, p. 264.

1609 Ludlow, From Deadlock to Dynamism, p. 229.

1610 Woods/Watson, p. 4.

1611 Horvdth, p. 43.

1612 Craig/de Biirca, EU Law (Fourth Edition), p. 14; Woods/Watson, p. 7.
1613 Anderson, p. 267.
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its Conference on Security and Cooperation in Europe crisis consultation
mechanism established earlier.!¢14

The Maastricht Treaty was subsequently agreed upon and the same
introduced two parts: one part introduced amendments to the EEC Treaty
and renamed it to “European Community (EC)” which was more reflec-
tive of the treaty’s wider purpose; while the other part stood as a separate
treaty, later to be known as the Treaty on European Union (“TEU”), estab-
lishing the European Union (“EU”).16!5 The same laid down a number
of general principles and specifically provided for (1) cooperation in view
of joint action in terms of foreign and security policy (“FSP”), and (2)
cooperation in view of justice and home affairs (“JHA”).1¢1¢ These two
eventually became known as the second and third pillars of the European
Union while the EC, Euratom, and the ECSC (until its expiration in
2002) constituted the first pillar, otherwise referred to as a whole as “Euro-
pean Communities”.'®17 As Craig and de Burca explained, the structure of
the European Union was visualized in the Maastricht treaty as a temple
wherein its objectives constituted as a roof while the pillars supported the
same.'®!8 Furthermore, one can take sight of changes to the applicable de-
cision-making procedures among the different institutions. The Maastricht
Treaty introduced the co-decision procedure, wherein both the Council
and EP should first approve before a measure is adopted, ensuring that
differing interests are taken into consideration.'¢!?

With respect to the second and third pillars of the EU, they were in-
tended to be intergovernmental in nature, compared to the supranational
nature of the first pillar.'®?0 Member states were looking for some estab-
lished mechanism through which they could cooperate in the areas of
foreign and security policies and justice and home affairs as there existed
a strong sentiment that setting up ad hoc meetings for such matters was
cumbersome and time-consuming, and the transaction costs involved were
high.162! Nonetheless, the member states were not too keen on putting
these matters under the same kind of supranational arrangement as the
European Communities in the first pillar as the former involved naturally

1614 Anderson, p. 267.

1615 Craig/de Biirca, EU Law (Fourth Edition), p. 15. See also Woods/Watson, p. 7.
1616 Craig/de Biirca, EU Law (Fourth Edition), p. 15.

1617 Craig, p. 60; Woods/Watson, p. 7. See also Woods/Watson, p. 7.
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1619 Woods/Watson, pp. 68, 70.
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important and sensitive matters of policy touching on national sovereign-
ty itself.'22 Hence, it was decided to have the three-pillar structure that
allows a more intergovernmental structure, wherein the primary power
still dwells in the member states’ respective hands.’6?3 One must be careful
at this point, however, of exaggerating the intergovernmental nature of the
second and third pillars because even if the primary power belongs to the
European Council, which represents the member states in this case, the
importance of the Commission should not be discounted.64

The Maastricht Treaty eventually entered into force on 01 November
1993, but not without the criticisms and heavy analysis given that it intro-
duced extreme changes that aimed to expand and strengthen the previous
institutional machinery.'%? For instance, the pursuit of a full economic
and monetary union by 1999 touched a lot of nerves in the process, proof
of which is that on one hand, both Britain and Denmark were incessant
in negotiating provisions that allowed them to opt out of this provision,
while Germany encountered opposition in its own constitutional court
because of its decision to enter into the single currency.!62¢

On 01 January 1995, the European Union gained new member states
through the accession of Austria, Finland, and Sweden.’6?” As one may re-
call, these three countries earlier expressed interest in becoming members
when the Single European Act came into view. Norway was supposedly
part of this group of countries but for the second time in just twenty years,
accession was denied through the results of a national referendum.!628

In relation to the further enlargement of the EU membership, an Agree-
ment on the European Economic Area (“EEA”) between the EC and EFTA
was made four years prior, or in 1991, that provided for free movement
provisions similar to the EC Treaty, similar competition policy and rules,
and close cooperation in a range of other policy fields.'®?* Coming into
force in 1994, the Agreement for a while was held incompatible with
the EC treaty but after some revisions and amendments, including the
establishment of an EFTA Court, which is independent and separate from

1622 Craig, p. 60; Craig/de Biirca, EU Law (Fourth Edition), p. 15.
1623 Craig/de Biirca, EU Law (Fourth Edition), p. 15; Craig, p. 60.

1624 Craig/de Biirca, EU Law (Fourth Edition), p. 15; Craig, p. 60.

1625 Craig/de Biirca, EU Law (Fourth Edition), p. 15.

1626 Craig/de Biirca, EU Law (Fourth Edition), p. 18; Woods/Watson, p. 7.
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1628 Woods/Watson, p. 4.
1629 Craig/de Biirca, EU Law (Fourth Edition), p. 17.
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the Court of Justice of the European Union (“CJEU”), its compatibility
with the EC treaty was later upheld.!63

On 02 October 1997 the Treaty of Amsterdam (ToA) was signed as a
product of regular intergovernmental conferences (“IGC”) with its intend-
ed entry into force on 01 May 1999.163! It was declared to be more about
“consolidation rather than extension of Community powers.”1632 The ToA
was able to expand the competence of the EU through strengthening the
EC pillar by streamlining decision-making processes and allocating new
competencies, such as adding the principle of openness to Article 1 of
the TEU, so that decisions are to be taken “as openly as possible” and
as closely as possible to the citizens.’®33 The Amsterdam treaty likewise
transferred provisions governing third-country nationals from the JHA
to the then EC, and the Schengen Agreement, which although outside
the EC/EU Framework, governs nonetheless internal borders among EU
member states, was incorporated into the then EC treaty.'®3* Additional
provisions were incorporated, including those on unemployment, and
the previously annexed protocol on social policy, has found itself in the
treaty’s main text.'63

Given the foregoing, one can notice a shift of emphasis to build the
image of the EU and assert its normative framework: what began as purely
and mainly economic now involves more political ideas founded on fun-
damental rights and principles.!¢3¢ Article 6 of the TEU was amended to
mention that the Union is founded on human rights, democracy, and the
rule of the law.!%” Not only that, but respect for the same was made as
condition sine qua non for any application for membership in the EU.1638
One can place attention of the same degree on the emphasis to promote
and instill equality and prohibit discrimination, to the point that the
Council is authorized to take appropriate action to combat discrimination

1630 Craig/de Biirca, EU Law (Fourth Edition), p. 20.

1631 Craig/de Biirca, EU Law (Fourth Edition), p. 20.

1632 Woods/Watson, p. 9.

1633 Woods/Watson, p. 9.

1634 Craig/de Biirca, EU Law (Fourth Edition), p. 20; Woods/Watson, p. 10.
1635 Craig/de Biirca, EU Law (Fourth Edition), pp. 20, 22; Woods/Watson, p. 10.
1636 Woods/Watson, p. 10.

1637 Craig/de Biirca, EU Law (Fourth Edition), p. 20; Woods/Watson, p. 10.
1638 Craig/de Biirca, EU Law (Fourth Edition), p. 20.
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on the basis of sex, racial or ethnic origin, religion or belief, disability, age
or sexual orientation.!¢3?

The Amsterdam Treaty additionally allowed “closer cooperation” be-
tween the member states.'®*" Viewed as an example of the principle of flex-
ibility, this allows “different conceptions of the European ideal and differ-
ent degrees of commitment to exist within the European framework.”164!
The ToA allowed member states to cooperate on areas within the general
scope of the treaties although the same might not yet be subject to Union
legislation.!®*? To some degree this gives the advantage of being open to
compromise within the Union but then again, one could not really tell
where the line is between being only within the sphere of the Union and
the areas permitting close cooperation.!643

Overall, the Amsterdam Treaty has made a general impact in two re-
spects: first, it eroded the demarcation and delineation between the three
pillars which have been crafted four years earlier — this was seen in the
transferring of provisions, i.e. on asylum and immigration, from the JHA
to the EC pillar for example; second, there was the constitutionalization
and legitimization of mechanisms for allowing different degrees of integra-
tion and/or cooperation among different groups of states.'®* Differentiat-
ed integration, as demonstrated by the different provisions introduced by
the Amsterdam Treaty has become at this juncture neither “an aberration
within the EC and EU legal order nor as a temporary solution or means of
gradually easing member states into a uniform system.”1645

b. Expansion Stage

Throughout the history of the European Commission thus far, it has
existed without any IGC from 1957 to 1985 but one could observe a
continuous process of amendment since the advent of the SEA.'%46 This
was the case even more after the Amsterdam Treaty entered into force.

1639 Treaty on the Functioning of the European Union (“TFEU”), arts. 18, 19;
Craig/de Biirca, EU Law (Fourth Edition), p. 20.

1640 Woods/Watson, p. 11.

1641 Woods/Watson, p. 11.

1642 Woods/Watson, p. 11.

1643 Woods/Watson, p. 11.

1644 Woods/Watson, p. 11.

1645 Craig/de Biirca, EU Law (Fourth Edition), p. 21.

1646 Craig/de Biirca, EU Law (Fourth Edition), p. 25.
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Should the Amsterdam Treaty’s success be measured as to how it was able
to address institutional issues concerning the eventual enlargement of the
European Union within its provisions, then it would have failed to score
high marks. This in turn is problematic because enlargement was already
a decided vector in the development of the EU even before the process
of coming up with the Amsterdam Treaty began.'¥ Thus, two months
after the ToA was signed new treaty negotiations came forth when the
European Council at the Cologne Summit of 1999 called for another inter-
governmental conference to address unresolved issues such as the size and
composition of the Commission, weighing of votes within the Council,
the extension of the qualified majority voting (“QMV?), the legitimacy of
the Union and how broad the scope of its power and authority is.!643

The scope of the contemplated treaty remained however narrow until
the 2000 Feira European Council, wherein it was decided to include “en-
hanced cooperation” as a theme.'¢ Notably, such was already contemplat-
ed within the Amsterdam Treaty but this time around, there was a change
in nomenclature from “closer” cooperation to “enhanced”, wherein mem-
ber states which are interested to forge cooperation with one another can
use the existing mechanisms and procedures available as long as they are
consistent with the spirit and letter of the existing treaties.!¢** Taking the
same into consideration, the contemplated Treaty of Nice basically aimed
to deal with the leftovers the ToA was not able to discuss.!¢5!

The Nice Treaty was concluded in December 2000 after an otherwise
“notoriously fractious and badly run” European Summit.'®32 It consisted of
two parts wherein one part concerned substantial amendments to the EU
and EC treaties while the other consisted of transitory and final provisions;
four protocols on enlargement, Statue of the Court of Justice, financial
consequences of the expiration of the ECSC treaty, and on Article 67
EC Treaty vis-a-vis free movement of persons; twenty-four declarations,
including declarations on Enlargement and Future of the Union.!¢53

Ratification of the Nice Treaty was not easy as member states sought
approval within their own legal orders.'65* It was also a stumbling block

1647 Craig/de Biirca, EU Law (Fourth Edition), p. 25.

1648 Craig/de Biirca, EU Law (Fourth Edition), p. 25; Woods/Watson, p. 11.
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1650 Woods/Watson, p. 11.
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1652 Woods/Watson, p. 11.
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that the Irish voted “no” to it given that the Nice Treaty was supposedly
an imperative precursor to further EU expansion.!5S It was only through
a second round of referendum in October 2002 that the Irish gave their
thumbs up, while Ireland, on the other hand, lodged its ratification instru-
ment on 18 December 2002.16¢ The Treaty of Nice came into force on 01
February 2003, as stated in the treaty.

As a precursor to enlargement of the EU and providing a roadmap
as to how this enlargement could proceed, some heads of state and/or
government expressed their intention to enter into accession negotiations
with the most advanced candidates before the end of 2002 as well as allow-
ing the latter’s citizens to take part in the European Parliament elections
in June 2004.1%7 Other than having this enlargement in mind, the Nice
Treaty also concerned itself with other amendments, including the provi-
sion dealing with the suspension of a member state found to be in serious
and persistent breach of the principles of respect for democracy, human
rights, and the rule of law.!6® Now, the concerned provision — Article 7
— provides for a more detailed provision before a negative determination
could be made, such as an opportunity to be heard and for an independent
report to be made, and also the possibility of acting where there is a clear
risk of breach.16” There was also agreement on the institutional questions
relevant to enlargement: setting the weighing of votes in the Council,
distribution of seats in the European Parliament, and composition of the
Commission.!660

In the meantime, the Cologne Council launched also an initiative of
major constitutional significance, wherein a body would be constituted
from national parliamentarians, European parliamentarians, and national
government representatives to draft a Charter of Fundamental Rights.!6¢1
Said body eventually turned into a “Convention” that began work in 2000
and was able to come up with a “Charter” by the end of the year.'¢?? In
light of this, one could notice that the process of drafting the Charter
was made in an unusually open and public way, with regular posting
and sharing of documents, materials, and drafts in the dedicated website,

1655 Woods/Watson, p. 12.

1656 Woods/Watson, p. 12.

1657 Woods/Watson, p. 4.

1658 Horvdth, p. 59.
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and meetings were made openly.'®63 While it was solemnly proclaimed
by the Commission, Parliament, and Council and politically approved by
the member states at the December 2000 Nice Council, there were still
questions as to its status and possible integration into the Treaties that
were scheduled to be discussed instead in the 2004 intergovernmental
conference.664

With the aforementioned still very much on the table, the 11 Septem-
ber 2001 terrorist attacks in the United States shook the world and it
was interesting to see how Europe reacted to the same. On one hand,
one could see the outright sympathy given to the victims of the attacks
and the initial outright support given for America’s efforts to bring the
perpetrators to justice, which subsequently led to a “level of transnational
concord” unprecedented in history wherein European governments and
the European Union were more than willing to adapt counterterrorism
measures and create new ones in response to terrorism as an increasing se-
curity threat.'®%5 This eventually led to a revamp of policy areas including,
but not limited to, foreign and security policy, law enforcement, judicial
affairs, migration, international trade, and even finance and democratiza-
tion. 1666

On the other hand, it became sooner or later undeniable that at the
onset of the 9/11 attacks in the United States Europe had been providing
said perpetrators a basis for these attacks.'¢” The realization did not take
long that Europe too was a primary target of terrorism and such was not
prompted by the September 2001 or the other attacks in Europe thereafter,
but rather, by the growing number of marginalized and radicalized Mus-
lim communities in European societies and the early warning signs such
as the 1994-1995 attacks by Algerian Islamists in France or the thwarted
attack on the Christmas market in Strasbourg, France on New Year’s Day
in 2000.'%¢8 With this in mind, Europe became a stronger partner in the
global battle against the threat posed by transnational terrorism using the
means available through the European Union and its member states.!6¢?

1663 Craig/de Biirca, EU Law (Fourth Edition), p. 26.
1664 Craig/de Biirca, EU Law (Fourth Edition), p. 26.
1665 Craig/de Biirca, EU Law (Fourth Edition), p. 26; Woods/Watson, p. 11.
1666 Eder/Senn, p. 13.
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The Nice roadmap was confirmed during the Lacken summit in Decem-
ber 2001.1670 At the same time, 10 candidate countries were named to have
a good chance of early entry: Cyprus, Czech Republic, Estonia, Hungary,
Latvia, Lithuania, Malta, Poland, Slovakia, and Slovenia.'¢’! Furthermore,
the resulting Lacken Declaration confirmed by the next round of treaty
negotiations the issues laid down in the Declaration on the Future of Euro-
pe, which was attached to the Treaty of Nice: “the delimitation of powers
between the EU and the member states, the simplification of powers, and
the role of the national parliaments in the EU,” as well as the much-needed
discussion as to the future of the EU.'¥? Through growing consensus
from major institutional players, the aforementioned was thought to be
reconciled with two other issues: content of the reform agenda and the
reform process.'®”3 With respect to the overall content of the reform agen-
da, it was realized that some issues that were not discussed in the Nice
Treaty touched on the imperative need to re-evaluate and re-think the
substantive and institutional rudiments of the EU.1674 On the other hand,
there was clamor that the reform process should at least be legitimated
by a broader “constituency” than hitherto given the broad range of issues
being tackled.!¢75

The Laeken Declaration then became the catalyst for a Convention in
June 2003 which paved way to the draft Treaty establishing a Constitution
for Europe (“the Constitution”) and submitted for the consideration of
the European Council in July.!®’¢ It consisted of four parts, discussing
the (1) basic objectives and values of the EU, fundamental rights, com-
petencies, forms of law-making, institutional division of power, etc.; (2)
charter of rights; (3) policies and functions of the EU; and (4) general and
final provisions.'®”” Included herein was the merger of the three pillars,
creation of a single legal framework, and affording the European Union
legal personality.’¢’® The Constitution Treaty simplified decision making,
including the streamlining of applicable procedures and defining matters

1670 Eder/Senn, p. 14.
1671 Horvdth, p. 59.
1672 Horvdth, p. 59.
1673 See Craig, p. 73; Horvdth, p. 61; Woods/Watson, p. 12.
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for which unanimous voting is not required, and at the same time, defined
what the competencies of the EU are and what were those that exclusively
belonged to the member states.'”? On this point, some were adamant
about the inclusion of part III on the policies and functions of the EU as
the same did not only put too much on the plate but it also endangered
losing the complex bargains done over the years among the member states
to the point that it might necessitate amendment of existing treaties to
make them consistent with one another and the Constitution Treaty.!¢80
Despite these issues and concerns, the Constitution Treaty was still signed
on 29 October 2004 and was essentially a Convention on the future of
Europe.1681

Uncertainty ensued because although it was ratified by 13 member
states, France and the Netherlands disapproved.'®#? Such rejection by the
French and Dutch raises the question on political legitimacy. One would
realize that this was not an isolated incident considering that prior to this,
there have been rejections made: the Danish rejection of the Maastricht
Treaty in June 1992 is one, and the repeated closely contested referenda
on treaty reform.!®83 There was restive public opinion about the scope
and pace of European integration and unfamiliarity with the workings
and accountability of EU institutions.'®®* Some political leaders point out
that there was the fear of the people, for example in the Netherlands, that
with the Constitution Treaty, their children would be less well-off than
themselves.!68 The French and Dutch public pointed out to the lingering
problems and issues surrounding the different European countries and
that the European Union was accountable as to what has it done for its citi-
zens, how was EU membership beneficial to the daily lives of its citizens,
and why the Constitution Treaty did not include provisions addressing
these concerns.!68¢ There was a general sense of mistrust and suspicion
as regards what benefits and solutions the EU has delivered, which conse-
quently prompted others to be conservative instead: as Frans Timmermans
worded it, “if you believe things can only get worse, you try to hold on
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1680 Horvdth, p. 65.
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to what you have.”'%%” It did not help likewise that national governments
worsened the situation by always pointing the finger to EU decisions.'¢%8
These realizations and stumbling block on further integration definitely
dealt a blow to the European Union which suddenly felt befuddled as to
what next steps to take.!¢8?

In light of this, many suggestions were brought to the table. The Nether-
lands, for example, suggested going back to the Nice Treaty, which obvi-
ously had shortcomings that ought to be rectified, while using elements
found in the Constitution Treaty.'®® It was important however that in
doing so, it would be acceptable to all member states.6%!

In the intervening time, the Nice Treaty as earlier mentioned was instru-
mental in accelerating the pace of accession negotiations in 2001 and 2002,
resulting in negotiations with the earlier mentioned ten candidate coun-
tries to be concluded during the Copenhagen summit on 13 December
2002.1%%2 The relevant Accession Treaty was signed in April 2003 and there-
after, ratification procedures were held in each candidate country.'%3 The
resulting accession on 01 May 2004 of Czech Republic, Estonia, Cyprus,
Latvia, Lithuania, Hungary, Malta, Poland, Slovenia, and Slovakia resulted
in the biggest enlargement of the EU and at the same time, marked a
significant event in its historical development.’®* The entry of the afore-
mentioned Eastern European countries in the EU meant the reunification
of Europe, bringing an end to the division caused after the Second World
War.'¥95 As Horvdth remarked, this event has symbolized that the “Iron
Curtain” has finally fallen for good.'®”¢ And indeed, not so long after
this accession, negotiations were concluded with Bulgaria and Romania
during the summit in December 2004 and they acceded in 2007, while
negotiations were then still ongoing with Croatia and Turkey.!¢?7

1687 Horvdth, p. 69.

1688 Timmermans, pp. 106, 107.

1689 Dinan, p. 1.

1690 Horvdth, pp. 67, 68; Woods/Watson, p. 13.
1691 Timmermans, p. 107.

1692 Timmermans, p. 107.

1693 Horvdth, p. 59; Michalski, pp. 292-293.
1694 Horvdth, p. 59.

1695 Craig/de Biirca, EU Law (6th edition), p. 19; Michalskz, p. 292.
1696 Horvdth, p. 60.

1697 Horvdth, p. 60.
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Coinciding with the entry of new countries in May 2004, the European
Union launched the European Neighborhood Policy (“ENP”).16%8 Initially,
countries outside the EU and found in the east, except for Russia, were not
a priority in the EU agenda but due to the 2004 expansion, the EU found
itself closer to them.'¢” There was then the need to ensure stability in the
wider neighborhood because otherwise, any instability might risk itself of
spilling over to the EU’s borders.!7% As Smith noted, the extension of EU
borders became the most important of all foreign policy implications of
enlargement during this time as it created new demarcating lines between
insiders and outsiders, which in turn could create concerns and problems
to those involved.!7%! Such issues led to the establishment of the ENP.!702
And while the ENP was instituted for the benefit of the EU and stalling
off any possible risk of instability brought upon by its enlargement, the
rhetoric that could be found in the ENP is that the EU seeks to be a “force
for good” in its dealings with neighboring countries.'”% The European
Security Strategy of 2003 had previously declared that building security
in the neighborhood was one of the strategic objectives of the EU, which
includes fostering well governed countries east of the European Union
and on the borders of the Mediterranean, and furthering “a world seen as
offering justice and opportunity for everyone” and in fulfilling the same,
the EU endeavors to work proactively.!704

The ENP stretches over a large geographical area and covers a diversity
of countries, including those, as aforementioned, in the east of the Euro-
pean Union and those bordering in the Mediterranean.!”® It must be
noted that prior to the ENP framework, there has been prior attempts to
establish something similar: they either entailed discussions or meetings
at high levels on political issues without necessarily establishing decision
making frameworks, or avenues wherein bilateralism, multilateralism or
moves towards regionalism were being promoted.!7% Alternatively, the
ENP framework distinguishes by not having regular scheduled meetings
of all neighbors at any level but rather, a preference for bilateralism,

1698 Craig/de Biirca, EU Law (6th edition), p. 19; Horvdth, p. 60; Michalskz, p. 294.
1699 Barbé/Johansson-Nogués, p. 81; Smith, pp. 757, 758.

1700 Smith, p. 758.

1701 Smuth, p. 758.

1702 Smith, p. 758.

1703 Smuth, p. 758.

1704 Barbé/Johansson-Nogués, p. 81.

1705 Barbé/Johansson-Nogués, p. 81; Smith, p. 759.

1706 See Smith, p. 759.
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wherein emphasis is given to fostering bilateral relations between the EU
and individual countries to be able to influence, more or less, the latter’s
internal and external policies.!”%” In connection to this, the EU steers away
from the use of sanctions to get what it wants but in its place, the EU seeks
to be more “benevolent” by means of using incentives through the ENP to
promote “stability, security and well-being for all” and to foster coopera-
tion in areas of mutual consent and interest.”!708

With the ENP as an instrument, the EU is not only able to have a proac-
tive role in ensuring security and stability within its borders and those of
its neighbors but it has also been able to promote the norms and values
it espouses through the same.”" A reading of the action plans within the
ENP would show the emphasis of the EU towards the promotion and
use of human rights and democratic principles amongst its neighbors.1710
Not only that but EU neighbors are expected to conform not only to EU
values but likewise EU standards and laws in social and economic areas,
to be able to build a good neighborhood relationship.!”!! While governing
to the EU by approximating its standards and values is understandable to
ensure growth and economic development,'”!? these provisions within the
ENP undeniably likewise show how the ENP is being used by the EU to
play its normative role with its global partners and neighbors.!713

By 2007, the new financial instrument for the ENP came into force and
there was a noticeable increase in money allocated over previous EU aid
programmes to countries covered by the same.!”!4 The policy thus appears
remarkably balanced in its attention to interest and values, soft in respect
of the absence of elements of coercion and rather generous in its offer of
material assistance.

c. Reconsolidation Stage

As the enlargement of the EU was ongoing, there was the going concern
of how the EU was trying to bring its act together after the Constitution

1707 Smuith, pp. 761-762.

1708 Smith, p. 762.

1709 Barbé/Johansson-Nogués, p. 81.
1710 Smith, p. 765.

1711 Smith, p. 765.

1712 Smith, p. 763.

1713 Smuth, p. 763.

1714 Manners, pp. 45, 46.

369

(o) ENR


https://doi.org/10.5771/9783748921134-307
https://www.nomos-elibrary.de/agb

Part 2: The European Union

Treaty. The European Council in 2005 thought it best to encourage the
member states to reflect and engage their citizens into debate as regards
the EU.77!5 Due to the failure of the Constitution Treaty, the EU then
needed to function on the basis of the Rome Treaty, as amended by other
treaties including the Nice Treaty.!”!¢ However, this was believed to be
insufficient to guarantee the efficacy of the Union with a membership of
around 25-27 member states.!”!”

In the first half of 2007, the German presidency of the European Coun-
cil sought agreement on a so-called Reform Treaty, which shall primarily
concern itself in amending both the TEU and EC Treaty, with the former
retaining its name while the latter would be known as the Treaty on
the Functioning of the EU (“TFEU”).17!8 Coincidingly, the Union would
embody a single personality and for purposes of consistency, the word
“Community” shall be replaced by “Union”.'7"® There was also a conscious
effort to be careful with terminology, which obviously includes excising
the mention of constitutional terms in the new treaty.!”?° This coincides
with the issue that misunderstandings arose from the words and symbols
used in the Constitution Treaty, which were normally reserved to the
national level.'72! Though drafters of the Constitution Treaty thought
that usage of familiar terms would allow the people to understand the
same better, this move backfired as people thought that the European
level would then take over the national level — and this of course did
not quell the fears already being harbored by many.'72? Also, the usage
of “Constitution Treaty” was itself a misnomer considering it was not a
constitution.!”?? As a stark opponent of said treaty said, the problem was
that in explaining the Constitution Treaty one must start by saying it is not

a Constitution, and with this, the entire story surrounding it starts with a
lie.1724

1715 Barbé/Johansson-Nogués, p. 81.

1716 Craig/de Biirca, EU Law (6th edition), p. 19.

1717 Craig/de Biirca, EU Law (6th edition), p. 19.

1718 Horvdth, p. 61.

1719 Craig/de Biirca, EU Law (6th edition), p. 20; Woods/Watson, p. 14.

1720 Craig/de Biirca, EU Law (6th edition), p. 20. See for details Craig/de Biirca, EU
Law (6th edition), p. 20.

1721 Craig, p. 75.

1722 Timmermans, p. 107.

1723 Timmermans, pp. 107-108.

1724 Timmermans, p. 108.
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It must be mentioned that the year 2007 coincided with the 50% An-
niversary of the European Union and to commemorate the same, its repre-
sentatives signed the Berlin Declaration which includes the values, goals,
and further aspirations for the European Union.'”?5 With the agreement
to come up with a Reform Treaty, including the formation of an IGC to
work towards the same, there were rapid developments towards the same
when the second half of 2007 came.!72¢ The speed by which those involved
worked was to some degree influenced by the Portuguese presidency of the
European Council during this time, which wanted the new treaty to be
attributed to it."”?” Thus, the new Reform Treaty, which was now known
as the Lisbon Treaty, came in fast and was signed and agreed upon in a
special summit in Lisbon on 13 December 2007 and entered into force in
01 December 2009.1728

The Lisbon Treaty did not reach the finish line without obstacles, how-
ever. The Lisbon Treaty ought to be ratified by the member states and
Ireland needed two referenda before it was able to ratify.'”?” On the other
hand, the Czech president was initially unwilling to sign and only reluc-
tantly did so when the constitutional challenge to the Lisbon Treaty was
rejected by the Czech Constitutional Court and when other member states
agreed to the inclusion of a protocol relating to the Czech Republic and
Charter of Rights.1730

There was very much a hot debate regarding the Lisbon Treaty, especial-
ly given that it is heavily influenced by the Constitution that was previous-
ly voted “no” for by France and the Netherlands.!73! To appease all parties,
the treaty did not only need to be distinguishable from the Constitutional
Treaty but also, it has to retain the proposed reforms in said Constitutional
Treaty for the betterment of the Union.'732 Moreover, concerns post-TEU
period mainly involved the issue on how to make the EU function more
efficacious, especially with respect to treaty-making.!733

More or less, the Lisbon Treaty was able to tackle these issues. At the
outset, the Lisbon Treaty was able to fortify the co-decision procedure now

1725 Timmermans, p. 108.
1726 Woods/Watson, p. 14.
1727 Craig/de Biirca, EU Law (6th edition),
1728 Craig/de Biirca, EU Law (6th edition),

( ), p- 20
( ) p- 2
1729 Craig/de Biirca, EU Law (6th edition), p. 2
( ) p- 2
( ), p- 2

0.
0; Woods/Watson, p. 14.
0

1730 Craig/de Biirca, EU Law (6th edition), .
0.

1731 Craig/de Biirca, EU Law (6th edition),
1732 Woods/Watson, p. 14.
1733 Woods/Watson, p. 14.
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applicable in the primary, or ordinary, legislative process.'”?* Although
the Commission retains its right of legislative initiative, it is now on an
increasingly equal footing with both the EP and Council in the legislative
areas in more policy areas.!”35 As Craig noted, this is a welcomed develop-
ment as not only the Union’s interest is represented in legislation through
the Commission, but also the interests of the electorate and the member
states themselves, through the EP and Council, respectively, which results
to a framework of deliberative dialogue among the main Union institu-
tions.1736

The Lisbon Treaty also tackled other themes, including those which
give value to human beings as more than economic actors, but more
so, as political and social beings.'”3” To illustrate, there was a change in
status of the Charter of Fundamental Rights in light of the Lisbon Treaty:
introduced during the Treaty of Nice but without any legal effect, the
Lisbon Treaty now recognized the rights set forth therein and conferred
the same legal value as any other treaty.'”3® Aside from this, the Lisbon
Treaty introduced changes to freedom and security through its criminal
law provisions.'”3 Another issue relates to democracy: changes were intro-
duced vis-a-vis the role of national parliaments in EU processes through
the emphasis of the principal of conferral and in the attempt to delimit EU
competence more cautiously.'”4? There is also the applicability of the prin-
ciple of subsidiarity that imposes the obligation to consult widely before
proposing legislative acts, including the transmittal of legislative proposals
to national parliaments coincidingly with the Union institutions.!”#! Some
provisions regarding this are predicated on the idea that the power of the
EU actually emanates from the member states and thus, provisions on
member states opting out of the EU find themselves in the same line.74?
Lastly, institutional innovations were introduced as regards giving the EU
an external profile to the world, such as the new High Representative of
the Union on Foreign Affairs and the legal personality of the EU.1743

1734 Woods/Watson, p. 15.

1735 Craig, p. 74.

1736 Craig, p. 74.

1737 Craig, p. 74.

1738 Lisbon Treaty, art. 6(1); Woods/Watson, p. 15.
1739 Woods/Watson, p. 148.

1740 Woods/Watson, p. 15.

1741 Craig, pp. 75-77.

1742 Craig, pp. 75-77; Woods/Watson, p. 15.

1743 Woods/Watson, p. 15.
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In addition to the aforementioned, the Lisbon Treaty was like the
Constitution Treaty inasmuch as it disposes of the pillar structure albeit
there remains a demarcation between the first and third pillars and the
CESP.1744 The first and third pillars now form a single treaty through the
EC treaty and the new Treaty on the Functioning of the European Union
(“TFEU”), while the CFSP remains with the TEU.'745 In other words,
while the JHA is within the penumbra of greater Union institutions as a
part of the Area of Freedom, Security and Justice, CFSP remains intergov-
ernmental in nature.'746 Further, any reference to the “Community” are
now references to the “Union” and unlike before, the EU through the
Lisbon treaty has obtained legal personality.!747

The successful conclusion of the Lisbon Treaty corresponded with the
time when the world economic crisis, which started with the collapse of
the United States housing market in 2007, found its way in EU shores.!748
If one may recall, one of things the Maastricht Treaty introduced was the
establishment of a monetary and economic union, which connoted the
use of a single currency to be overseen by the European Central Bank.7#
The idea was that, with controlling national fiscal and budgetary policy, it
ensures that member states would not spend more than they earn.!”3° Oth-
erwise, the strength and stability of the Euro would be undermined.!75!

Albeit the foregoing seems nice on paper, the financial crisis exposed
inherent structural and policy flaws. It did not only show European cen-
tral bankers and financial ministers how opaque EU banking supervision
was,'732 but more importantly, how two parts of the Maastricht settlement
were out of sync and that apparently, EU control over national budgetary
policy was relatively weak and unable to exert control over national econo-
mic policy.!753

The financial crisis in the EU happened on two fronts: banking crisis
among member states and a sovereign debt crisis.!”>* As regards the bank-

1744 Woods/Watson, p. 15.

1745 Woods/Watson, p. 15.

1746 Woods/Watson, p. 15.

1747 Woods/Watson, p. 15.

1748 Craig/de Biirca, EU Law (6th edition), p. 22.
1749 Craig/de Biirca, EU Law (6th edition), p. 23; Heisenberg, p. 249.
1750 Craig/de Biirca, EU Law (6th edition), pp. 22-23.
1751 Craig/de Biirca, EU Law (6th edition), p. 23.
1752 Craig/de Biirca, EU Law (6th edition), p. 23.
1753 Heisenberg, p. 249.

1754 Craig/de Biirca, EU Law (6th edition), p. 23.
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ing crisis, there was a snowball effect that occurred with regard financial
institutions. It was difficult for the European Central Bank to discover
how seriously affected major banks in member states were, given the
different domestic institutions in the member states handling banking
capitalization reporting and regulation.'”3 In respect of financial markets,
the uncertainty resulted in reluctance to lending, even to the point that
the banking sector was at a standstill because of lack of information on ei-
ther the fundamental capitalization of banks or their involvement in then
exotic securities and/or investments in the US or Spanish real estate.'75¢
This eventually resulted in not only having the European Central Bank
(“ECB”) as the lender of last resort and instituting stability mechanisms to
safeguard financial stability, but also institutional reforms that gave more
authority to the ECB in EU banking supervision.!7”

The banking crisis was only the tip of the iceberg. Before the 2007-2009
crisis, member states in the Eurozone were able to borrow at German
interest rates, on the assumption that risk of being at default was negligi-
ble.738 It turns out however that the risk of sovereign default was high,
especially for most southern states, which in turn prompted the EU to
force austerity measures as suspensive condition for aid.!”>® The most acute
problem came from Greece, whose credit rating to repay was downgraded
to “junk status” after it requested a €45 Million loan from the IMF and
EU.17¢0 The concern over the budgetary health of other countries came
into front.'7¢! Interest rates pushed up and successively, there was down-
ward pressure to the euro.'76? The latter was only alleviated when other
member states stepped in to provide financial assistance to Greece and the
other states heavily affected.!763 The financial assistance notably was under
strict conditionality and fellow member states, especially Germany, did not
mince their words against Greece as to how it ran its budgetary policy.!764

1755 Heisenberg, p. 249.
1756 Heisenberg, p. 249.
1757 Heisenberg, p. 249.
1758 Heisenberg, p. 249.
1759 Heisenberg, p. 250.
1760 Heisenberg, p. 250.
1761 Craig/de Biirca, EU Law
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The economic and financial crisis had profound effects on the EU and
contributed admittedly to the further evolution of the same.!765 Emulating
the famous adage of never allowing a serious crisis to go to waste, the EU
endeavored on different institutional developments that would hopefully
strengthen EU fiscal policy oversight and make it more effective.!766

In 2013, Croatia became a member likewise.!7¢7

Prompted by a public vote through referendum in June 2016, the Unit-
ed Kingdom was the first EU member state to engage Article 50 TEU and
exit the European Union.!7¢% It formally left the EU on 31 January 2020
but negotiations are still needed during the transition period that would
end in December 2020. By virtue of the so-called Trade and Cooperation
Agreement, the EU and the UK entered into a form of partnership effect-
ive on 01 January 2021.

B. Present Institutional and Legal Framework

The next portion of the discussion focuses on the present institutional and
legal framework of the European Union as a regional organization. This
is mainly done in three (3) parts: (1) the EU as a Regional Organization;
(2) its organizational structure; and (3) the different principles, norms, and
practices of the EU.

1. European Union as a Regional Organization

The European Union is described as both an alliance and a legal person.
As an alliance, the EU was not only founded on two treaties, namely the
Treaty on European Union (“TEU”) and Treaty on the Functioning of the
European Union (“TFEU”), but the alliance character is also eminent from
one its applicable principles, the principal of conferral of competencies,
wherein whatever is not conferred to the Union shall remain within the
competencies of the member states.'”%? The classic international law adage
is also mentioned in the Treaties, wherein there is respect for the equal-

1765 Heisenberg, p. 250.

1766 Craig/de Biirca, EU Law (6th edition), p. 23.

1767 Heisenberg, pp. 251-252.

1768 Gordon, p. 21; van Wijk, p. 155.

1769 Treaty on European Union, art. 4(1); Woods/Watson, p. 4.
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ity of state, their national identities, and their essential state functions,
including ensuring territorial integrity, maintaining law and order, and
safeguarding national security.’”’? It bears mentioning as well that in many
accounts, the roles of member states are stronger, particularly the increased
role of the European Council, which, although is an organ of the Union,
still remains in many respects a conference of the governments of the
member states, and given much authority to decide on important Union
matters.!””!

It is unequivocal too, that the Union is a legal person vis-a-vis its internal
and external structure. On one hand, the Lisbon Treaty has explicitly
referred to it as a single entity and refuses to acknowledge it having
different regimes of different entities.!””? This is further expressed by the
fact that the European Union itself has organs and institutions that could
act on its own.'””3 This is one of its distinguishing, if not most known
characteristic: the European Union as a supranational organization has
significant powers and authority itself that can be exercised independently
and distinctly from its member states.”74 It is a force of its own, existing
more than member states acting together.'””S The scope and level of power
and authority given to its institutions is one of the defining features of
the European Union, ensuring the Union’s objectives are carried out effi-
caciously.’”7¢ The Union’s objectives and the manner these objectives are
being carried out by the institutions affect the EU as a whole with respect
to its nature, and likewise influence the scope and content of EU law.777
In this respect, the EU as a supranational organization can pass legislation,
in many instances wherein unanimity among member states cannot be
reached, and said legislation is binding on the member states and must
thereafter be applied by their respective courts and law enforcement agen-
cies.!”78 Additionally, its judicial organ — the CJEU - can adjudicate cases
originating from the member-countries, and even the member states are

1770 Curtin/Dekker, p. 164.
1771 Curtin/Dekker, p. 164.
1772 Curtin/Dekker, p. 164.
1773 Curtin/Dekker, p. 164.
1774 Curtin/Dekker, p. 165.
1775 Hartley, p. 1.

1776 Hartley, p. 1.

1777 Woods/Watson, p. 23.
1778 Woods/Watson, p. 23.
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subject to 