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Zusammenfassung

Die Sozialschutzsysteme befinden sich in einem stindigen Wandel, und
Bulgarien stellt keine Ausnahme dar. Die rasche Alterung der Bevolkerung,
der demografische Wandel und eine insgesamt instabile Wirtschaftslage
sind nur einige der Herausforderungen fiir das Sozialschutzsystem des Lan-
des. Als Antwort auf die draingende Dynamik werden zahlreiche Reformen
durchgefiihrt, die mitunter so weit gehen, dass diese strukturelle Anderun-
gen in Schliisselbereichen des Sozialschutzes wie der Altersrentenregelung
einfithren. Aufgrund der Schwierigkeiten bei der Finanzierung des Systems
werden im Zuge solcher Reformen hiufig wirtschaftliche Belange debat-
tiert, wahrend die damit verbundenen rechtlichen Fragen entweder vollig
vernachléssigt oder zu wenig diskutiert werden. Da die Gesetze jedoch das
Riickgrat des gesamten Sozialschutzsystems bilden, miissen die rechtlichen
Belange im Zuge der Reformmafinahmen dringend Beriicksichtigung fin-
den.

Die vorliegende Dissertation verfolgt daher ein doppeltes Ziel - einer-
seits eine funktionale Systematisierung des bulgarischen Sozialschutzes
vorzunehmen und die verfassungs-, volker- und europarechtlichen Einfliis-
se auf das System zu bewerten. Hierzu ist ein grundlegendes Verstindnis
des rechtlichen Rahmens, der den Sozialschutz umfasst, erforderlich. Die
Gliederung des bulgarischen Sozialschutzes nach den Funktionen seiner
unterschiedlichen Mafinahmen ermdglicht nicht nur eine griindliche Un-
tersuchung des Systems, sondern auch seine Systematisierung auf Grundla-
ge der institutionellen Merkmale der verschiedenen Mafinahmen.

Andererseits werden neben dem Verstdndnis des aktuellen Zustands des
Systems auch die rechtlichen Einfliisse auf den Sozialschutz aufgezeigt.
Insbesondere verfassungs- und vélkerrechtliche Einfliisse konnen aufgrund
ihres Charakters als hoherrangige Normen ihre Bedeutung entfalten, indem
sie versuchen, staatliche Eingriffe einzudimmen und soziale Rechte zu
gewidhren bzw. den Umfang bereits bestehender Sozialleistungen zu erwei-
tern. Auch wenn das EU-Recht den Sozialschutz koordiniert und nicht
notwendigerweise harmonisiert, miissen sich die verschiedenen nationalen
Systeme dennoch an den EU-Rechtsrahmen halten, was unbestreitbar zu
einer gewissen Beeinflussung und Anpassung von nationaler Seite fiihrt.
Die Frage nach der Bedeutung von Verfassungs-, Volker- und EU-Recht
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Zusammenfassung

fiir den Sozialschutz in Bulgarien ist ein zentrales Thema, insbesondere
angesichts der Tendenz zu zahlreichen Reformen in diesem Bereich. Die
Herausforderungen, vor denen der Sozialschutz steht, kdnnen nur durch
einen umfassenden Forschungsansatz angegangen werden, der auch den
rechtlichen Rahmen und den Einfluss des Verfassungs- und Vélkerrechts
beriicksichtigt.

Die Untersuchung besteht aus zwei Hauptteilen, die ihre eigenen me-
thodischen Ansdtze in Bezug auf die jeweiligen Ziele haben. Wie bereits
erwihnt, zielt der eine Teil der Untersuchung auf eine umfassende Prii-
fung des Systems ab, indem die Funktionalititen der verschiedenen So-
zialschutzbereiche herausgearbeitet werden. Die in diesem Teil verfolgte
Methodik geht von dem sozialen Problem aus, das eine rechtliche Losung
erfordert, und nicht von der rechtlichen Lésung, die das Sozialschutzrecht
selbst bietet. Dieser exogene Ansatz trigt dazu bei, die Beweggriinde fiir die
verschiedenen Bausteine des Sozialschutzsystems zu verstehen.

Der zweite Hauptteil der Untersuchung befasst sich mit den rechtlichen
Einfliissen auf die Sozialversicherungszweige, die auf der Grundlage der
im ersten Teil der Untersuchung durchgefiihrten funktionalen Systemati-
sierung ermittelt wurden. In diesem Zusammenhang sind iibergeordnete
Normen zu beriicksichtigen, die potentiell die Ausgestaltung des einfachen
Rechts beeinflussen kénnen. Bislang wurde der Frage, wie Verfassungs-,
Volker- und EU-Recht den bulgarischen Sozialschutz beeinflussen, keine
Aufmerksamkeit geschenkt. Dennoch sind Verfassungen wichtig fiir den
Erlass und die Gestaltung von Gesetzen im Allgemeinen und potenziell
auch fur Mafinahmen des Sozialschutzes, da ihre Funktion und ihr Inhalt
die Grenzen des Handelns der Legislative festlegen und darauf abzielen, die
Rechte der Biirger zu garantieren. Das Verfassungs- und das Volkerrecht
kénnen den Gesetzgeber nicht daran hindern, verschiedene Reformen ein-
zuleiten, sondern fordern vielmehr, dass diese durch eine Verhéltnismaflig-
keitsprifung und die Beachtung bestimmter Einschrinkungen umgesetzt
werden.

Daruber hinaus wird untersucht, wie das EU-Recht den nationalen Sozi-
alschutz beeinflusst hat. Dabei wird den Besonderheiten dieser Rechtsord-
nung in Bezug auf ihre Stellung in der nationalen Normenhierarchie sowie
den Zustdndigkeiten der EU in diesem Bereich besondere Aufmerksambkeit
gewidmet. Die Methodik dieses Teils stiitzt sich auf die Phasen, in denen
der Einfluss von Verfassungs-, Volker- und EU-Recht von den jeweiligen in-
stitutionellen Akteuren ausgeiibt werden kann. Die Forschung konzentriert
sich ndmlich auf die Phasen der Normsetzung und der Normenkontrolle,
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Zusammenfassung

in denen der Gesetzgeber bzw. das Verfassungsgericht Einfluss auf das
Sozialschutzsystem genommen hat.

Generell konnte sich die Untersuchung des Einflusses von Verfassungs-
und Volkerrecht auf den Sozialschutz nicht nur in Bezug auf den konkre-
ten nationalen Kontext Bulgariens als wertvoll erweisen, sondern auch zu
umfassenderen Debatten i{iber die Umstrukturierung des Umfangs bzw.
der Ausgaben von Sozialschutzmafinahmen beitragen. Viele Lander fithren
Sozialschutzreformen durch, um den Druck auf die offentlichen Haushalte
zu verringern und Investitionen anzuziehen. Je mehr der Sozialschutz zu
einem Argument in der Sparpolitik und im internationalen Wettbewerb
wird, desto wichtiger wird es sein, die Rolle aufzudecken, die der rechtliche
Rahmen im Allgemeinen und das Verfassungs- und das Volkerrecht im Be-
sonderen bei der Entwicklung des Sozialschutzes spielen. Schliefilich konn-
ten auch der Faktor der EU-Mitgliedschaft und die damit verbundenen
Reformen vor und nach dem Beitritt Bulgariens im Hinblick auf die Ent-
wicklung des nationalen Sozialschutzes historisch untersucht werden. Die-
se Forschungsarbeit zeigt die Synergien zwischen der allgemeinen verfas-
sungsrechtlichen Entwicklung des Landes und seiner Offnung gegeniiber
internationalem und EU-Recht auf und legt dar wie dies das Sozialschutz-
system beeinflusst hat. Dariiber hinaus kann die Untersuchungsarbeit der
Einflussméglichkeiten des EU-Rechts zu einer differenzierteren Diskussion
iber die Rolle des EU-Rechts gegeniiber den nationalen Sozialschutzsyste-
men in einer vergleichenden Perspektive beitragen.
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Part 1: Introduction

A. Starting Points

“Poverty has developed into the wound in our society that distances us
from the real social state. (...) For years we have been living in a severe
shortage of public and health insurance funds. Such indicators demonstrate
the wide-ranging problems and difficulties that the Bulgarian social state
faces and cannot overcome”.! Indeed, this grim description suggests the
magnitude of the problems standing in the way of social rights in the
country. Ever since the beginning of the country’s transition to democracy
in the 1990s, social protection in Bulgaria had to simultaneously be almost
entirely reformed, face considerable fiscal shortages, and address the ever-
evolving challenges that the new socio-economic system brought along.
Nowadays, the challenges to social protection have not disappeared. On
the contrary, the obstacles have manifolded and are subject to divided and
conflicting views on the function and content of social protection measures.
Some people who grew up during socialism? take the social protection
system for granted and expect to be recipients of almost unconditional
benefits. Others are not willing to support the system’s solidarity character
and tend to mistrust both its promises and the authorities in general.® As

1 Quote by Vassil Mrachkov, professor of social and labor law (translation from Bulgar-
ian by author). See Tangancheva, ‘Prof. Dr. Vassil Mrachkov Awarded with the Hono-
rary Title of Doctor Honoris Causa of the Sofia University “St. Clement Ohridski’/
IIpod. ator Bacua MpbukoB 6e YAOCTOEH C MOYETHOTO 3BaHHE ,AOKTOP XOHOPHC
kay3a“ Ha Coduiickus yausepcurer ,CB. Kanment Oxpuacku® (2015) <https://www.
uni-sofia.bg/index.php/bul/novini/arhiv/arhiv_na_goreschi_novini/prof_dyun_vasil
mr_chkov_be_udostoen_s_pochetnoto_zvanie_doktor_honoris_kauza_na_sofijskiya_
universitet_sv_kliment_ohridski> accessed 18 February 2019.

2 By using to the term of “socialism”, the present work refers to the state organization in
the period of People’s Republic of Bulgaria (1946-1990). The applicable constitutional
provisions at the time paved the way to the establishing of socialist order and then,
in 1971, proclaimed the country as a “socialist” republic. See Drumeva, Constitutional
Law/Koncmumyyuonno npaso (2018) 174 ff.

3 Kouznetsova and others, ‘Health-Uninsured Individuals and Health Insurance in Bul-
garia’ (2009) <http://osi.bg/cyeds/downloads/Report_Health_Uninsured_2009_E
NG.pdf> accessed 18 February 2019, 5. On the general high level of mistrust towards
the state authorities, which is also observed in other Eastern European state, and its
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a result, social protection remains a problematic and sensitive issue for the
country,* whose development has been challenged by an ever-worsening
demographic crisis, rapid aging, and an overall astute economic situation.®

Unsurprisingly, due to such turbulences, there are constant debates on
reforms aiming to maintain social protection’s proper functioning. Given
the problematic system financing, questions related to economic reasoning
are often brought to the fore. Moreover, the political turbulences frequently
stir inconsequential reforms due to the unstable political agenda.® The insti-
tutional structure of the social protection branches is at times called into
question. For instance, the extent of involvement of private insurance in
mandatory pension insurance continues to be a “hot” topic of tension and
contradictory views.” In addition to these overall discussions, the financing
side is also scrutinized. Attempts for reforms aiming to increase certain
benefits are at times halted under the pretext that higher social insurance
contributions might obstruct economic development.? In addition, the high
cost of social assistance measures that weigh down the frazzled social pro-
tection budget is frequently used as an argument for curbing some related
benefits.?

meaning for social protection, see Petrova, in Belov, Peace, Discontent and Constitution-
al Law (2021) 225 ff.

4 European Commission, ‘Country Report Bulgaria 2018 (2018) 2-3 <https://ec.europ
a.eu/info/sites/info/files/2018-european-semester-country-report-bulgaria-en.pdf>
accessed 18 February 2019; European Commission, ‘Pension Adequacy’ (2018) 17-23
<https://ec.europa.eu/social/main.jsp?catld=738&langld=en&publd=8085&furtherPu
bs=yes > accessed 20 March 2020.

5 Mrachkov, Social Rights of the Bulgarian Citizens/Coyuainu npasa na 6sAzapckume
epancoaru (2020) 51.

6 ibid 352-353.

7 Petrova, in The International Labour Organization and Bulgaria/Mencdynapoonama
opeanusayusa na mpyoa u Beaeapus (2020) 367 ff.

8 Some argue that higher social insurance contributions might push investors away from

the country.
Bulgarian Industrial Association, “Will Higher Contributions Guarantee Better Fu-
ture Pension?/ITo-BuCOKa OCHIypOBKa cera Iije TapaHTHpa AH I0-A00pa IeHCHs B
6paemme?’ (2018) <https://www.bia-bg.com/news/view/24702/> accessed 24 February
2020; Stoilkova, ‘The Higher Social Insurance Contributions Are a Division Point
between the Business and the Trade Unions/IIo-BHCOKHTE OCHUTYPUTEAHH BHOCKHU
ckapaxa 6usHeca u cuHAMKaTuTe (2019) <https://btvnovinite.bg/bulgaria/po-visokite
-osiguritelni-vnoski-skaraha-biznesa-i-sindikatite.html> accessed 24 February 2020.

9 For instance, there were many heated debates in the Parliament on the monthly social
assistance benefits for unemployed persons who are of working age. Some considered
that the benefit should be considerably restricted since it otherwise incentivizes the
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A. Starting Points

In these debates, social, macroeconomic, and demographic issues are
widely disputed in the political realm and academia.l® At the same time,
legal considerations are often left in the background. Hence, these debates
cannot present a comprehensive picture of the evolution and functioning
of the social protection system. A more inclusive approach would entail
uncovering the relevant legal questions and their influences. After all, legal
systems are the mainstays of the welfare state!' and, thus, should be minded
in all related economic and social concerns. While undoubtedly influen-
tial and crucial, economic and social aspects alone cannot appropriately
address the legal problems in place.

A look at the past demonstrates that the creators of the current Bulgarian
Constitution were conscious of the legal influence that the constitutional
provisions could play for the post-socialist social protection system. As a
matter of fact, the constitutional drafting efforts were aimed at reconciling
the constitutional foundations of the fundamental social rights framework
with the new state order, given the turbulent historical post-1990 reality."?
The current Constitution of the Republic of Bulgaria (“CRB”), enacted in
1991, is perceived as a symbol of the end of socialism. The Constitution

beneficiaries to turn the receiving of social assistance into a “professional occupa-
tion”. See “Transcript of Parliamentary Plenary Session No 60, 20.01.2010° <https://pa
rliament.bg/bg/plenaryst/ns/7/1ID/659> accessed 18 February 2019.

10 When it comes to debates on the pension reforms, the discussions are predominantly,
if not almost exclusively, focused on the economic sides of a reform. For instance,
see Asenova and Mckinnon, ‘The Bulgarian Pension Reform’ (2007) 17 J. Eur. Soc.
Policy 389; Nozharov and Koralova, ‘Failures of the National Policy for Sustainable
Development of Bulgaria® (2017) 11 SSRN Electronic Journal 193; Baldacci, Marano
and Mattina, ‘Bulgaria’ (2010) <http://www.minfin.bg/upload/8608/DMSDRIS+-+
4341269+-+v1+-+Bulgaria+ TA+Report--Reforming+the+Pension+System.PDF>
accessed 18 February 2019. For studies on the impact of the demographic challenges
on the public systems, see Salchev and others, ‘Mitigating the Economic Impact of An
Ageing Population’ (2013) <http://documents.worldbank.org/curated/en/7957814682
35152407/Mitigating-the-economic-impact-of-an-aging-population-options-for-Bulg
aria> accessed 18 February 2019.

11 Becker, in Becker and Poulou, European Welfare State Constitutions after the Finan-
cial Crisis (2020) 1.

12 “We need to especially draw our attention to the questions of (..) [social rights],
these are issues requiring specific constitutional solution given the new system, new
economic foundations, and market economy” (translation from Bulgarian by author).
Quote by one of the members of the Commission that was endowed with the task of
preparing the project for the new 1991 Constitution. See ‘Protocol of the Meeting on
13.02.1991 of the Commission on the Preparation of the Project of New Constitution,
Archives of the National Assembly’ (1991) 2.
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Part 1: Introduction

bears numerous unique features in terms of the history of the Bulgarian
constitutional development. It is the first Constitution in the country that is
not the result of the legal transplantation of foreign constitutional models.®
In addition, the discussions during the creation of the new Constitution
pointed out that human rights were placed at the constitutional forefront
for the first time.

Further novelties related to the enforcement and enrichment of constitu-
tional rights included establishing the Constitutional Court and granting
precedence of ratified international conventions over the conflicting norms
of national law.!* The claim that the new Constitution places the protection
of human rights at its center begs the following questions: Which rights
does this protection entail? Also, what is the actual meaning and realization
of these rights in the legal system, and what are the mechanisms for their
protection? And last but not least, what is the meaning of constitutional law
for the challenged social protection?

Over the years, the new constitutional order was faced with different
questions pertaining to social rights and their implications for national
social protection. These concerned the general issues of the extent to
which fundamental rights result in subjective positions and the constitu-
tional obligations of the legislature in terms of designing the new social
protection system that needed to be “separated” from the labor law frame-
work.]> The questions had to be reflected on against the background of
the democracy’s first steps and the related challenges over the subsequent
years. Furthermore, social protection measures had to unfold to meet the
chaotic challenges of the period and accommodate the rapid growth of
those affected by certain risks, such as unemployment.’® These processes,
however, did not occur in a vacuum but instead progressed alongside the
evolution of national constitutional law and the integration of more and
more international and EU law influences in the domestic legal framework.

13 The three previous constitutions in the country were all heavily influenced by foreign
constitutional models. See Belov, The Bulgarian Constitutional Identity/bsaeapcka
KoHcmumyyuorHa udenmuyurocm (2017) 156.

14 ‘Transcript of Parliamentary Plenary Session No 133, 14.05.1991, Grand National
Assembly, Archives of the National Assembly’ (1991).

15 Social protection has been established as a distinct field of law in Bulgaria during
the 1990s when it became separated from labor law. See Mrachkov, Social Security
Law/Ocuzypumeano npaso (2014) 19.

16 ibid 208-209; Vladimirova, in Lefresne, Unemployment Benefit Systems in Europe
and North America (2010) 294-295.
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B. Purpose of the Research and Research Question

Unfortunately, these legal trends tend to be neglected in the national
debates. Yet, the lack of attention paid to such issues does not diminish
the presence of such influences. Instead, it can only lead to a skewed under-
standing of the Bulgarian system, which is ignorant of the impacts of legal
questions. The result may not only be a misinterpretation of the system but
could also ground a flawed approach toward addressing the present social
protection challenges.

B. Purpose of the Research and Research Question

It is high time for the debates on reforms in social protection to not solely
focus on economic and social concerns but also uncover the respective
legal questions and their influences. In order to do so, a fundamental
understanding of the legal framework encompassing social protection is
required. A systematization of the social protection that interprets the given
system in functional terms could facilitate a comprehensive understanding,
thereby forming the foundation for the subsequent studying of legal influ-
ences. In addition, a functional systematization approach would reveal the
“institutional backbone™” behind the different social protection measures,
which on its own will shed light on crucial issues such as the source
of social benefits financing, the relation to the economic situation of the
individual, and the purpose of a given benefit.!®

After the systematization of the social protection system has been
provided and the various measures are understood based on their function,
the different influences on the social protection branches can be unveiled.
In this relation, the higher-ranking norms that potentially can influence
ordinary law need to be considered. However, as it will be more extensively
discussed in the subsection below, so far, no in-depth attention has been
brought to the question of the influences of constitutional law on Bulgarian
social protection.

Constitutions have a general importance for the enactment and design
of law and potentially have for social protection measures since the consti-
tutional function and content set the limits of authorities’ actions and guar-

17 Becker, ‘Security from a Legal Perspective’ (2015) 3 Rivista del Diritto della Sicurezza
Sociale 515.
18 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 57.
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antee citizens’ rights.!® Accordingly, in studying the relevant constitutional
influence, one aspect of the research will reveal whether such influence
was instrumental in halting curbing reforms on social protection.?? This
limiting side of influence concerns the submission of the legislature to
control based on constitutional requirements,?' such as, for instance, the
maintenance of a certain level of predictability in the governance and the
withholding from interference with already acquired legal positions.?? In
addition to the limiting aspect, which constrains legislative power negat-
ively, constitutional influence may also lead to the creation or expansion
of social benefits.?? The influence on the creation of social benefits can be
examined in the light of whether systems and institutions were developed
to realize constitutional norms relevant to social protection. The expansion
of social benefits through constitutional influence involves enlarging the
scope of social rights to accommodate constitutional requirements.

Nonetheless, apart from the potential factor of constitutional law, further
higher-ranking norms in the national legal order could be influential in
shaping ordinary laws. An examination of the hierarchy of norms estab-
lished by the Bulgarian Constitution indicates that the international law
instruments such as conventions and treaties that have been ratified, pro-
mulgated, and have entered into force with respect to the Republic of
Bulgaria form part of the domestic legal order.?* Moreover, these interna-
tional law instruments gain precedence over national norms contradicting
them. Thus, based on the Constitution, international instruments are either
incorporated into the Bulgarian legal system or directly applied when there
is no need to create a specific legal mechanism.?> Therefore, it could be
presumed that these international sources may exude a certain influence on
social protection.

19 Grimm, Constitutionalism (2016) 50; Bindi and Perini, ‘Legal Effect of Constitutions’
(2017) <https://oxcon.ouplaw.com/view/10.1093/law-mpeccol/law-mpeccol-e24>
accessed 24 February 2020.

20 Becker, in Becker and others, Alterssicherung in Deutschland (2007) 605-610.

21 Walker, “Taking Constitutionalism Beyond the State’ (2008) 56 Political Studies 528.

22 On the constitutional requirements for predictability in relation to acquired legal pos-
itions, see Becker, ‘Verfassungsrechtliche Vorgaben fiir Sozialversicherungsreformen’
(2010) 99 ZVersWiss 605.

23 Becker, in Becker and others, Alterssicherung in Deutschland (2007) 605-608;
Schiitze, in Masterman and Schiitze, The Cambridge Companion to Comparative
Constitutional Law (2019) 65.

24 Article 5(4), CRB.

25 Sredkova, Social Security Law/Ocueypumeano npaso (2016) 81.
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B. Purpose of the Research and Research Question

The inclusion of international law in the scope of the research
leaves some questions open. Most importantly, one may wonder whether
European Union law (“EU law”) should be included as a non-national
legal order. After all, EU law has been incorporated into the domestic legal
system and has a higher position in the hierarchy of norms than ordinary
national law. Another connected conundrum is whether the influence of
EU law upon the national law could be simply studied alongside the inter-
national law influence.

Generally, the EU legislature has developed mechanisms for coordinating
national social protection systems to enable and facilitate the freedoms
of movement and residence.?® Given “the absence of harmonisation™ in
the field, the eventual influence of EU law could be from the outset more
limited in scope due to the, for instance, exclusion of social assistance?®
from the scope of the coordination rules.?” However, despite the presum-
ably more limited scope of influence, EU law can still be expected to leave
an imprint on social protection. Even though the Court of Justice of the
European Union (“CJEU”) has claimed for years that EU law “does not
detract from the powers of the Member States to organize their social secur-
ity systems”,*® the different national systems nevertheless need to operate
within the EU legal framework, which undeniably triggers some influence
and adaptation from the national sides.’!

Questions on the potential of EU law in influencing national social
protection need to be considered against the general background of the
specific and idiosyncratic character of EU law that has replaced the general

26 Verschueren, ‘Free Movement or Benefit Tourism’ (2016) 16 Eur. J. Migr. Law 147.

27 Case C-619/11 Patricia Dumont de Chassart v Office national dallocations familiales
pour travailleurs salariés [2013] ECLI:EU:C:2013:92 para 41.

28 In this regard, there are debates on how “social assistance” is defined in EU law
and how it differs from the so-called “special non-contributory cash benefits”, which
are subject to coordination rules. For more on this problem, see Verschueren, ‘Free
Movement or Benefit Tourism’ (2016) 16 Eur. J. Migr. Law 165 ff; Vonk, “The EU
(Non) Co-Ordination of Minimum Subsistence Benefits: What Went Wrong and
What Ways Forward?’ (2020) 22 EJSS 144. The issue is discussed further in the
research section defining the term social protection in the realm of EU law.

29 Article 3(5), Regulation No 883/2004 on the coordination of social security systems,
0OJ L 166, 30.4.2004, 1-123.

30 Case C-70/95 Sodemare SA, Anni Azzurri Holding SpA and Anni Azzurri Rezzato
Srl v Regione Lombardia [1997] ECLI:EU:C:1997:301 para 27. Also, see Case 238/82
Duphar BV and others v The Netherlands State [1984] ECLI:EU:C:1984:45 para 16.

31 Paju, The European Union and Social Security Law (2017) 79.
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principles of international law with its own principles and has formed a
unique body of supranational law.3? Hence, the study of EU law’s influence
on national law cannot be simply carried out as an appendix to the study of
international law influence. At the same time, the possible EU law influence
on social protection cannot be neglected since this could allow for an un-
comprehensive representation of how national social protection was shaped
by norms that are positioned higher in the legal order. Such considerations
lead the present study to consider that since EU law embodies a special
legal regime, it deserves an analysis that is to be carried out separately
to the examinations of the constitutional and international law influences.
Moreover, an examination of the influence of EU law needs to be mindful
of its specific legal character and the respective mechanisms that may
trigger changes in the national system.

To summarize, the primary goal of the research is twofold. On the
one hand, social protection in Bulgaria will be studied according to the
function of the different social protection measures. On the other hand, the
influences of constitutional and international law on social protection will
be examined. Such aims lay the foundations of this study’s main research
question: How can social protection be systematized based on its function-
alities, and what is the influence of constitutional and international law on
social protection in Bulgaria? In addition, as outlined above, EU law can
also represent an idiosyncratic factor that may exude a certain influence on
the social protection system. Accordingly, a sub-research question will delve
into the influence of EU law on the national system.

C. State of the Art and Research Relevance

Concerning the choice of the investigation subject, it needs to be stated
that up to date, there is no comprehensive research on the constitutional
law influences on the Bulgarian social protection system neither in the Bul-
garian scholarship nor in the English-speaking one. Analogically, there has

32 In particular, authors have underlined the highly complicated withdrawal rules from
the EU when compared to other international organizations, as well as the elimi-
nation of the principle of “Clausula rebus sic stantibus”. See Bleckmann, Europarecht
(1997) 232; Bleckmann, Volkerrecht (2001) 6. Other scholars focus on the nature of
the EU competences, the existence of a common currency and a common Union
citizenship, and others. See De Witte, in Barnard and Peers, European Union Law
(2017) 186.
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C. State of the Art and Research Relevance

been no in-depth examination of the influence of international law on the
national system. Neither have studies reflected on the potential influence of
EU law upon the national legal framework. Moreover, there have been no
attempts at a thorough functional systematization of the social protection
system up to this date. Simultaneously, some social protection branches,
such as the tax-financed systems, tend to be systematically ignored in schol-
arly investigations. Bulgarian legal scholars have even recognized this lack
by stating that tax-funded fields such as social assistance and social services
lack a thorough scholarly investigation.**

In terms of the existing legal scholarship, several works have described
the country’s social and health insurance systems.>* These works did not
provide a functional systematization but rather followed the outline of the
different laws building the system. Further, there have been studies on con-
stitutional law in general and the constitutional protection of fundamental
rights.3¢ Scholarly work also traced the development of constitutional law

33 Sredkova, in Actual Problems of the Labour and Social Security Law/Axmyainu
npobaemu Ha mpydosomo u ocuzypumeromo npaso (2018) 24.

34 Mrachkov, Social Security Law in Bulgaria (2011); Mrachkov, Social Security
Law/Ocueypumeano npaso (2014); Mrachkov, Social Rights of the Bulgarian Citi-
zens/Coyuarnu npasa na Owvieapckume epanoanu (2020); Koicheva, Survivor
Pensions/Hacredcmeenu nerncuu (2009); Koicheva, Social Insurance of Materni-
ty/Coyuarno ocuzypsasare na maiiuurncmsomo (2012); Sredkova, Social Security Law/
Ocueypumeano npaso (2016). For journal articles, see Nedkova, ‘Development of
the Legal Framework of the Insurance Relations of Mandatory Health Insurance
in Bulgaria/PasBuTne Ha mpaBHaTa ypeAGa Ha OCHUTYPHTEAHHTE OTHOLIEHHS IIO
3aABAKHTEAHOTO 3APABHO ocurypsiBaHe B Bwarapus’ (2009) 10 Juridical World/
IOpuanyecku cBaT 66.

35 Spasov, Study on the Constitutuion/Yuenue 3a Koncmumyyuama (1997); Stalev,
Problems of the Constitution and Constitutional Jurisprudence/IIpo6aemu Ha
Koncmumyyuama u xoncmumyyuonromo npasocsoue (2002); Stoichev, Consti-
tutional Law/Koncmumyyuonno npaso (2002); Drumeva, Constitutional Law/
Koncmumyyuonno npaso (2018); Tanchev and Belov, Comparative Constitutional
Law/Cpasnumenano xoncmumyyuonro npaso (2009); Tanchev and Belov, in Albi and
Bardutzky, National Constitutions in European and Global Governance (2019); Belov,
The Bulgarian Constitutional Identity/bwsAeapcka KOHCMUMYYUOHHA UOEHMUHHOCTN
(2017); Belov, Constitutional Law in Bulgaria (2019). For journal articles and book
contributions, see Paskalev, ‘Bulgarian Constitutionalism’ (2016) 22 European Public
Law 203; Ganev, ‘The Bulgarian Constitutional Court, 1991-1997’ (2003) 55 Europe-
Asia Studies 597; Dimitrov, ‘“The Bulgarian Constitutional Court and Its Interpretive
Jurisdiction’ (1999) 37 CJTL 459.

36 Drumeva, ‘Legal Protection of the Individual and Constitutional Review/
VIHAMBHAYaAHA [IPaBHA 3aKPHAA H KOHCTUTYLOHHO IpaBocbhare’ (2006) 7 Juridi-
cal World/FOpupudecku caat 11; Penev, ‘The Bulgarian Constitutional Justice and
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in the country throughout history.” Regarding the interactions between
Bulgarian law and the international legal orders, some studies examined
the relationship between the Constitution and European and international
law.3¥ Moreover, general studies reflected upon the implications of EU
law? and international law*° for the overall human rights protection in the
country.

The concise state-of-the-art overview demonstrates that, so far, there has
been no comprehensive research on the constitutional and international
law influences on social protection. Nevertheless, unveiling the influences
on social protection could be crucial, especially given the constant ongoing
reforms in the field. Moreover, generally speaking, the research on the
possible influence of constitutional and international law could prove valu-
able beyond Bulgaria’s national context. Such a study contributes to the
large-scale debates on the restructuring of social protection worldwide.*!
Different economic disturbances coupled with societal changes give rise to
proposals for various reforms that limit the scope and expenditure of social
protection measures.*? The more social protection becomes an argument in
austerity practices and international competition, the more important it is

the Protection of Human Rights/BbArapckoTo KOHCTHTYLOHHO IIPaBOCBAME H
3aliuTaTa Ha OCHOBHHTE IpaBa’ (2013) 12 Lawyers’ Review/AABOKaTCKH mperaep 18.

37 Nacheva, The Constitutional Civilization and the Bulgarian Constitutional-
ism/Koncmumyyuonnama yueuAu3ayus u 0sA2apckusm KOHCMUMYYUOHAAUSBM
(2004); Nacheva, “The Evolving Constitutionalism/EBoatonpanuusar
KoHcTUTyIHOHaAM3bM  (2020) 1 Constitutional ~Research/Koncrurynuonsu
nscaepBanus  38; Belov, The Bulgarian Constitutional Identity/Bwsazapcka
KoHcmumyyuonxa udenmuunocm (2017).

38 Tanchev and  Belov,  Comparative  Constitutional — Law/CpasnumeArro
koncmumyyuorno npaso (2009); Tanchev and Belov, in Albi and Bardutzky, Nation-
al Constitutions in European and Global Governance (2019); Belov, The Bulgarian
Constitutional Identity/BbwsAeapcka koncmumyyuonna udenmuunocm (2017).

39 Sredkova, ‘The Application of the European Social Charter in the Domestic Legal
Systems/Ilpuaarane Ha EBpomelickara coljiaAHa XapTa BbB BBTPEIIHMTE HPaBHU
cucremu’ (2006) 6 Contemporary Law/CbBpeMeHHO ITpaBo 7.

40 Stalev, Problems of the Constitution and Constitutional Jurisprudence/IIpo6remu Ha
Koncmumyyuama u koncmumyyuorromo npasocsoue (2002); Drumeva, ‘Legal Pro-
tection of the Individual and Constitutional Review/IHAUBHAYaAHa IIpaBHA 3aKpHAA
U KOHCTUTYLIMOHHO mpaBocbane’ (2006) 7 Juridical World/¥Opuandecku casr 11.

41 ILO, “World Social Protection Report 201719’ (2017) 40 <https://www.ilo.org/glob
al/publications/books/WCMS_604882/lang--en/index.htm> accessed 24 February
2020.

42 ibid; Wujczyk, in Egorov and Wujczyk, The Right to Social Security in the Constitu-
tions of the World (2016) 11t.
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C. State of the Art and Research Relevance

to uncover the role that the legal framework in general and constitutional
and international law in particular play in the development of social protec-
tion. In addition, the study includes the further objective of assessing the
influence of EU law on the national social protection system. On the one
hand, this aim can bring awareness of how the national level has adapted
to EU law norms. On the other hand, this supplementary research goal can
enrich the EU-wide discussions on the extent of the impact of EU law.

Next, the preconditions for carrying out the intended research are
present in Bulgaria. Generally, authorities need to adhere to constitutions
in shaping social protection in case of constitutional requirements for the
provision of social protection rights.** In this regard, the Bulgarian Consti-
tution entails a range of social rights, including the right to social security
and social assistance.*4 Furthermore, the constitutional law establishes con-
stitutional control on the state’s actions through institutional mechanisms,
the main one being the Constitutional Court.*> Hence, the existence of
constitutional social rights and the related constitutional case law comprise
a promising ground for investigating possible influences. Furthermore, Bul-
garia has ratified various international law instruments relevant to social
protection, including the European Convention on Human Rights, the
revised European Social Charter, the International Covenant on Econom-
ic, Social and Cultural Rights, and numerous relevant international labor
standards.*® Since these instruments are considered part of the national
law and have a higher stance in the order of norms, they might have
influenced the creation of the post-1990 social protection system or could
have contributed to relevant reforms in the researched field.

Moreover, since the end of socialism, the country’s development has
been more or less stable, without the presence of abrupt alterations. Con-
sequently, this can present a fruitful legal platform for research that has not
been skewed by extreme political influences such as the impact of socialism
present before 1989. The development of the democratic constitutional

43 Becker, ‘Security from a Legal Perspective’ (2015) 3 Rivista del Diritto della Sicurezza
Sociale 517.

44 The rights are listed in Chapter Two of the Constitution, titled “Fundamental Rights
and Duties of Citizens”, and include, inter alia, the right to social security, social
assistance, maternity leave, and unemployment benefits.

45 Drumeva, Constitutional Law/Koncmumyyuonro npaso (2018) 569.

46 For a list of all ratifications, see ILO, ‘Ratifications for Bulgaria’ <https://www.ilo.org/
dyn/normlex/en/f2p=NORMLEXPUB:11200:0::NO::P11200_COUNTRY_ID:102576
> accessed 24 February 2020.
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order and the opening up of the national legal system to international law*”
coincided with creating the new social protection system. The factor of
the EU membership and the related pre- and post-accession reforms could
also be historically examined vis-a-vis the national social protection devel-
opment. The research will then also demonstrate the synergies between
the general constitutional evolution of the country and its opening towards
international and EU law and how this influenced the social protection
system.

D. Methodology

The twofold goal of the research necessitates two main parts, which bear
their own equally important methodological approaches related to the re-
spective aims. As stated above, one part aims to comprehensively examine
the system by carving out the functionalities behind the different social
protection branches. The other side of the research deals with the influ-
ences on social protection by building upon the functional systematization
of the first part.

The understanding of the system in functional terms could be achieved
by relying on the methodological postulates of comparative law.*8 Com-
parative law, in general, deals with the approximation and systematic jux-
taposition of comparable elements.* A main aspect of the comparative
methodology is tertium comparationis®® or a pre-legal, exogenous question-
ing to begin the research.” Namely, the starting point is the phenomenon

47 The parliamentary debates alongside the development of the 1991 Constitution un-
derstood the constitutional openness to international law as one of its main features
symbolizing the new democratic legal order in the country. See ‘Transcript of Parlia-
mentary Plenary Session No 133, 14.05.1991, Grand National Assembly, Archives of
the National Assembly’ (1991).

48 For similar approaches, see Vergho, Soziale Sicherheit in Portugal und ihre verfas-
sungsrechtlichen Grundlagen (2010) 30-31; Fichtner-Fiilop, Einfluss des Verfassungs-
rechts und des internationalen Rechts auf die Ausgestaltung der sozialen Sicherheit in
Ungarn (2012) 33.

49 Constantinesco, Rechtsvergleichung (1972) 69.

50 Pieters, in von Maydell, Papier and Ruland, Verfassung, Theorie und Praxis des
Sozialstaats (1998) 726.

51 Zacher, in Zacher, Methodische Probleme des Sozialrechtsvergleichs (1977) 411f.
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demanding a legal solution rather than the legal solution itself.>? This
approach is necessary to set a common ground, an invariant,>® for the
comparison of the solutions expressed in the different legal orders. The
exogenous approach is hence capable of contributing to one of the goals
of this study of systematizing the national social protection system based
on its different functionalities. Functionality seeks to establish the “way
a certain social, political and/or economic problem” is dealt with by the
law.>* Therefore, even if the present work represents a study of a single
jurisdiction, a comparative law methodology following the functionality
approach will allow for the “freeing” of the underlying problems from their
positive legal solutions by raising them “to a more abstract level”.>®

Apart from helping to comprehend the social deficits that the law is
addressing, clarifying the functional background of a given law contributes
to the foreign reader’s easier understanding of the national system. Namely,
the inherent categories of the Bulgarian legal system could be unknown to
the foreign audience. Therefore, the proper and systematized description of
the system requires the reliance on an exogenous approach.>® In this way,
the structure-forming features of the system can be conclusively understood
and organized via their functional context, and, based on this, the respect-
ive solutions could be evaluated.

The exogenous approach could also address the linguistic considerations
of translating the relevant legal materials. The description of the Bulgarian
system would not be automatically forced into existing terminology, as
this could result in a skewed representation.’” Instead, the goal will be
to uncover the specific problem that the usage of the terms in the law
is addressing. Special attention will be applied to the translation of the
Bulgarian legal materials so that the chosen terms are used consistently and
are not translated dubiously. All in all, the present work and its detailed

52 Pieters, in von Maydell, Papier and Ruland, Verfassung, Theorie und Praxis des
Sozialstaats (1998) 725.

53 Michaels, in Reimann and Zimmermann, The Oxford Handbook of Comparative Law
(2006) 367.

54 Pieters, in Greve and Pieters, Social Security in an Interdisciplinary Perspective (1999)
86. In this regard, also see Zweigert and Koétz, An Introduction to Comparative Law
(2011) 34.

55 Becker, in Becker and Reinhard, Long-Term Care in Europe (2018) 16.

56 Constantinesco, Rechtsvergleichung (1972) 140.

57 Pieters, in von Maydell, Papier and Ruland, Verfassung, Theorie und Praxis des
Sozialstaats (1998) 729 ff.
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character concerning the functional systematization of social protection
can form the preliminary stage of future comparative research.>

Aside from the exogenous aspect, further features of the comparative
methodology can be of service to the study. Namely, without a proper social
and historical context, some legal developments could remain ungraspable.
Moreover, since the study is conducted in English and is intended for an
international audience, it could not be taken for granted that the non-legal
factors accompanying a given legal measure are familiar to the readers.
Therefore, even a brief sketch of the economic, demographic, and historic-
ally relevant aspects, or the so-called “extra-legal” factors,>® can facilitate the
legal analysis.

As mentioned above, the second side of the research deals with the
influences on social protection. The methodology adopted for studying the
concrete constitutional, international, and EU law influence is based on the
different phases through which the respective institutions can exude influ-
ence upon the given law. The development of this methodological approach
is tightly related to the concrete concept of influence used in the present
study. Therefore, the concrete methodology for the study of influence is
introduced after the concept’s definition is provided in the third part of the
research.

E. Research Structure

The structure of the study follows the purpose of the research and
the methodological points presented above. The research focuses on two
main goals, and hence the respective order of the presentation needs to
be deliberated. The study initially delves into the social protection that is
systematized through its functionalities. First, the concept of social protec-
tion is defined, and the systematization approach toward national social
protection is presented. On this basis, the examination of the Bulgarian
system follows with the awareness that the depth and length of the analysis
are conditional upon the broad character of the research. This part also

58 Vergho, Soziale Sicherheit in Portugal und ihre verfassungsrechtlichen Grundlagen
(2010) 30-31; Fichtner-Fiilop, Einfluss des Verfassungsrechts und des internationalen
Rechts auf die Ausgestaltung der sozialen Sicherheit in Ungarn (2012) 33.

59 Pieters, in von Maydell, Papier and Ruland, Verfassung, Theorie und Praxis des
Sozialstaats (1998) 717.
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includes an examination of the development of social protection that is
further enriched by significant socio-economic and historical background
aspects needed for understanding the system.

Next, the research examines constitutional, international, and EU law
as potential influencing factors on social protection. The part begins with
a concise examination of Bulgaria’s constitutional past and present by dis-
cussing the history of the constitutional development in the country and fo-
cusing on social rights. Subsequently, the research looks into contemporary
Bulgarian constitutional law. Some general conceptual considerations on
the constitutional content and functions are initially succinctly examined
to support the understanding of the factor of constitutional law. The term
“Bulgarian constitutional law” is then defined for the purposes of the re-
search, and the structure of the 1991 Constitution is elaborated, given the
research goal.

The section proceeds to present the relevant constitutional content for
the research by shedding light on the relevant national constitutional law
dogmatics. The examination assesses the different types of fundamental
rights in the Bulgarian Constitution. The section further provides a defin-
ition of fundamental social rights for the purposes of the research and
identifies the potentially relevant fundamental rights for the study. In addi-
tion to the aspect of fundamental rights, the part succinctly examines the
Constitution’s potentially relevant principles and state objectives.

The following two separate sub-sections on international and EU law
are both organized as follows. First, the ranks of these two legal orders are
studied vis-a-vis the national legal hierarchy, and their relationship with
the Bulgarian Constitution is examined. Then, international and EU law
concepts are defined in line with the research goals. These sections clarify
the different ways through which international and EU law factors can each
exude influence upon the national system. Further, concise overviews of the
potential influencing factors of these legal orders are presented.

Finally, the concrete influences of constitutional and international law
on social protection are studied. The part begins with a definition of the
concept of influence and then clarifies the related methodological concerns.
This is followed by an analysis of the concrete influences of constitutional
and international law, structured per the methodology concerns and the
main identified legal problems. This section also provides a separate exam-
ination of the relevant EU law influence.

In the conclusion, the research results on influence are evaluated in
a cross-sectional manner by focusing on the different dimensions of influ-
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ence leading to the creation, expansion, or prevention of curtailment of
social rights. The conclusion further provides some final critical remarks
on social protection based on the functional examination. The conclusion
proceeds to examine the differences in how constitutional, international,
and EU laws have each influenced the system to provide greater reflection
upon the overall study findings. Finally, the research results are mapped
from a comparative European perspective.
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A. Functional Systematization of the Bulgarian Social Protection
I. The Concept of Social Protection

The present study necessitates a definition of social protection due to the
concept’s ambiguous character.® Despite the term being widely used, there
is no commonly accepted definition neither in the scholarship® nor in
international law.%> Therefore, several steps will be undertaken to arrive
at a definition of social protection suitable for the research. The steps
mentioned below are performed to detect distinctive conceptual features
that will contribute to the optimal understanding of the term and inform
some of the following research steps.

First, the development and usage of the concept at the international,
EU, and national (Bulgarian) level are traced in the assessment of whether
an overarching definition could be extracted. Apart from uncovering the
supranational nuances of the term, the examination in international and
EU law will also conceptually prime the following steps needed for studying
international and EU law influences on the national system. Moreover, the
assessment of the Bulgarian understanding of the term will demonstrate the
national specifics of the concept’s scope. The awareness of these national
specifics will contribute to the preparation of functional systematization.

Afterward, some conceptual considerations on the abstract meaning of
the term are presented. The discussion on the abstract conceptual aspects
will enrich the understanding of social protection by focusing on the latter’s
general purposes. Finally, by building on the conclusions from all previous
steps, a summarizing part is to determine how the concept is defined in the
study’s framework.

60 For similar conceptual concerns on the term of social protection, see Becker, in
Becker and Reinhard, Long-Term Care in Europe (2018) 6 ff.

61 Authors point out to the lack of definition of the similar term of “social security”. For
instance, see Paju, The European Union and Social Security Law (2017) 8.

62 Pieters, Social Security (2006) 11f.
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1. Development and Usage of the Term “Social Protection”

a. Development and Usage of the Term in the International and European
Union Law

aa. International Law and Policy

The term social protection is a comparatively young concept that has come
to the fore alongside the work of different international organizations.
A historical examination reveals that the conceptual development in the
international realm went hand in hand with the changing international
social protection goals for the given period and the intended personal
scope. Nowadays, social protection is the leading concept for the most
relevant international organizations due to its broad and open spectrum
that extends beyond classical social rights.®?

To begin, the International Labour Organization (“ILO”) has progress-
ively embraced the term social protection until it gradually became the
predominant concept in its work. A historical and conceptual examination
of the decades of development of social security standards reveals different
stages in the activities of the ILO.%* The first period encompasses the period
up to the end of the Second World War that relied mainly on the concept of
social insurance.®> The primary goal of the standard-setting concerned the
main categories of workers and insurance against risks associated with the
key types of economic activities at the time.%°

The following period encompassed the post-war stage from 1944 up to
1952. The period was characterized by the conceptual reorientation from
social insurance to social security due to the extension of the personal
scope and the definition of more elaborated social benefit goals. In 1944,
the Declaration of Philadelphia adopted an expansive view of social secur-
ity®” that aimed at “the extension of social security measures to provide a
basic income to all in need of such protection and comprehensive medical

63 Brunori and O’Reilly, ‘Social Protection for Development’ (2010) 12 <https://socialp
rotection.org/discover/publications/social-protection-development-review-definiti
ons> accessed 18 February 2019.

64 Pennings and Schulte, in Pennings, Between Soft and Hard Law (2006) 5.

65 ibid 6.

66 ibid.

67 ibid 2.

42

{o) I


https://socialprotection.org/discover/publications/social-protection-development-review-definitions
https://socialprotection.org/discover/publications/social-protection-development-review-definitions
https://socialprotection.org/discover/publications/social-protection-development-review-definitions
https://socialprotection.org/discover/publications/social-protection-development-review-definitions
https://socialprotection.org/discover/publications/social-protection-development-review-definitions
https://socialprotection.org/discover/publications/social-protection-development-review-definitions
https://doi.org/10.5771/9783748920311
https://www.nomos-elibrary.de/agb

A. Functional Systematization of the Bulgarian Social Protection

care”.%® As a result, the ILO attempted to prepare two conventions on
social security, respectively, on the minimum and extended standards. In
1952, Convention 102 established the minimum social security standards
in nine different areas, i.e., medical care, sickness, unemployment, old-age,
employment injury, family benefit, maternity benefit, invalidity benefit,
and survivors” benefit.® However, no consensus was reached concerning
the proposal on the extended standards.”

Regarding the personal scope, instead of engaging with the whole popu-
lation, the Convention on the minimum standards left it to the contracting
parties to tie their compliance to the protection of prescribed classes of
persons.”! The intended higher standards were included and elaborated in
a number of following conventions that symbolize the third main period of
social security standard setting.”? These conventions could be characterized
by more comprehensive coverage and greater protection; yet, they also
entail greater flexibility in terms of the resulting obligations for the given
country.”?

Convention 102 and its social risks formed the backbone understanding
of social security.”* In 1961, the European Social Charter was adopted, and
it referred to the ILO’s Convention 102 in relation to the right to social
security.”” In its revised version (“ESCR”), the Charter saw the right to
social security as the right of workers and their dependents.” However, in
addition to the rights of the employed ones falling under the term social
security, the Charter further envisioned everyone’s right to benefit from

68 Part III (f), ‘Declaration of Philadelphia’ (Declaration concerning the aims and pur-
poses of the International Labour Organisation) <https://www.ilo.org/legacy/english
/inwork/cb-policy-guide/declarationofPhiladelphial944.pdf> accessed 18 February
2019.

69 The Convention does not refer to “social protection” as a term. Still, “social protec-
tion” does appear in some of international labour standards where it seems to be used
as a synonym to “social security”. For instance, see Article 17, C130 - Medical Care and
Sickness Benefits Convention, 1969 (No. 130) 1969.

70 Pennings and Schulte, in Pennings, Between Soft and Hard Law (2006) 8.

71 Article 5, C102 - Social Security (Minimum Standards) Convention, 1952 (No. 102)
1952.

72 Pennings and Schulte, in Pennings, Between Soft and Hard Law (2006) 8.

73 ibid.

74 Nufiberger, ‘Social Security, Right to, International Protection’ (2009) <https://opil.o
uplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e987 ?prd=E
PIL> accessed 20 May 2021.

75 Article 12.2, Part IT, European Social Charter 1961.

76 “All workers and their dependents have the right to social security” See Part I, ESCR.
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welfare services and social assistance.”” Last but not least, the ESCR incor-
porated the term “protection” (including “special protection” and “social
protection”) concerning a variety of provisions regarding the situations
of pregnant women, children and young people, family protection, and
provision of social protection to all elderly.” In addition to the Charter,
there were no substantial social and economic rights provided for in the
European Convention on Human Rights.”

Following the example of the Declaration of Philadelphia, the Universal
Declaration of Human Rights was the second international instrument that
recognized social security as a human right® of all members of society.’!
The Declaration further included the right to security with regard to a list
of social risks in Article 25.1 that was comparatively consistent with ILO’s
Convention 102. In the same Article, alongside these classical risks, the De-
claration also established the right to basic social benefits “including food,
clothing, housing”. Article 22 of the Declaration used social security as a
“generic term” that covered social insurance.8? The term social protection
was also featured in the international document concerning social benefits
and served to designate measures that could, if necessary, supplement the
benefits provided to those who work.83 Moreover, social protection indic-
ated a prerogative that is to be enjoyed by all children, regardless of whether
they are born in or outside marriage.3*

The Universal Declaration laid the foundation for the subsequent pre-
paration of the International Covenant on Economic, Social and Cul-

77 PartII, Article 13, ESCR.

78 For instance, Article 23 provides that “[e]very elderly person has the right to social
protection.”

79 However, despite the lack of a substantial right to social security in the Convention,
over the years the European Court of Human Rights has interpreted civil and politi-
cal rights in a broad manner that includes social and economic rights. For more on
this issue, see Dahlberg, ‘Should Social Rights Be Included in Interpretations of the
Convention by the European Court of Human Rights?’ (2014) 16 EJSS 252. When
discussing social rights matters, the Court tends to refer to the term “social security”.
For instance, see Luczak v Poland, Application no 77782/01 para 52.

80 Heredero, Social Security - Protection at the International Level and Developments in
Europe (2009) 7.

81 Article 22, Universal Declaration of Human Rights.

82 Riedel, in Riedel, Social Security as a Human Right (2007) 23.

83 Article 23.1.

84 Articles 23 and 25.
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tural Rights (ICESCR),% adopted by the United Nations General As-
sembly in 1966. Accordingly, the Covenant provides for the right to an
adequate standard of living, including adequate food, clothing, and housing
(Art.11.1) and access to health care (Art.12). The ICESCR further recog-
nizes the right to social security (Art.9). As experts point out, however,
the right to social security is stated in a very vague and open language and
is further part of the shortest Article in the entire Covenant.3¢ Therefore,
there are debates on whether Article 9, apart from social insurance, also
encompasses the right to tax-financed and non-contributory social assist-
ance.?” The practice of the Committee on Economic, Social and Cultural
Rights is also not conclusive in this regard.58

The listed above international social security tools have been heavily
influenced by Convention 102, which on its own reflected concerns of the
aftermath of the Second World War. Yet, the socio-economic circumstances
transformed dramatically over the next decades, leading to a post-industrial
era that brought along new challenges and concerns.?® The growth of the
service-dominated economy, the development of the process of globaliza-
tion, and the reorganization of the traditional gender roles were just some
of the factors that grew to challenge the classical social security models.”
The work of the international organizations thus started to focus on the
greater range of risks resulting from the new social realities.! Accordingly,
the International Labour Conference in 2001 paid special attention to chal-
lenges related to poverty, the lack of social protection coverage for certain
groups, obstacles stemming from globalization processes and informal eco-
nomy,”? and the need for pursuing greater equality in terms of gender and

85 Article 22 of the Universal Declaration was the blueprint for Article 2(1) ICESCR and
Article 25 of the Universal Declaration served as a foundation for Article 11 ICESCR.
See Riedel, in Riedel, Social Security as a Human Right (2007) 17.

86 ibid.

87 Scholars consider that Article 9 of ICESCR was formulated in such an open manner
in order to achieve comprehensiveness and inclusion of social assistance. See ibid
23ff.

88 ibid 24.

89 Reynaud, in Riedel, Social Security as a Human Right (2007) 5.

90 ibid.

91 ibid 14.

92 International Labour Office, ‘Social Security’ (2001) 29 <https://www.ilo.org/wcmsp
5/groups/public/---ed_protect/---soc_sec/documents/publication/wcms_209311.pdf>
accessed 18 February 2019.
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disability,”® and others. The Conference concluded that the present social
rights hurdles could be addressed by extending social protection, which
included “extending statutory social insurance, promoting microinsurance,
developing universal schemes and providing means-tested benefits”.%*

Therefore, social protection began to establish itself as a broader term
built above and beyond the classical understanding of “social security
risks”.%> This conceptual transformation came to fruition with the Social
Protection Floors Recommendation adopted by the International Labour
Conference in 2012. Paragraph II.2 of the Recommendation stated that
the social protection floors were defined as basic social security entailing
“secure protection aimed at preventing or alleviating poverty, vulnerability
and social exclusion”.

Nowadays, in its work, the ILO relies primarily on the broad concept
of social protection,”” which plays a critical role in the “realization of the
human right to social security for all, reducing poverty and inequality, and
supporting inclusive growth”.® In addition, in the work of some interna-
tional organizations, the concept of social security has become a synonym
for social protection, leading it to outgrow its origin of addressing classical
social rights of the employed population.”® Following the example of the

93 ibid 5.

94 ibid 40.

95 Drolet, Social Protection and Social Development (2014) 23.

96 Authors point out that “vulnerability” is one of the most often recurring concepts in
the social protection definitions in both international policy sources as well as in the
scholarship. See Brunori and O’Reilly, ‘Social Protection for Development’ (2010) 3 ff.

97 For instance, refer to the main areas of work of the ILO, see ILO, ‘Topics’ (2022)
<https://www.ilo.org/global/topics/lang--en/index.htm> accessed 20 March 2022.
One of the social protection definitions provided by the ILO states that the concept
indicates “the set of public measures that a society provides for its members to protect
them against economic and social distress that would be caused by the absence or
a substantial reduction of income from work as a result of various contingencies
(sickness, maternity, employment injury, unemployment, invalidity, old age, and
death of the breadwinner); the provision of health care; and, the provision of benefits
for families with children”. See Garcia and Gruat, ‘Social Protection’ (2003) 13-14
<https://gsdrc.org/document-library/social-protection-a-life-cycle-continuum-inves
tment-for-social-justice-poverty-reduction-and-sustainable-development/> accessed
20 May 2020.

98 International Labour Office, “World Social Protection Report 2014-15" (2014) xxi
<https://www.ilo.org/global/research/global-reports/world-social-security-report/20
14/WCMS_245201/lang--en/index.htm> accessed 20 May 2020.

99 “Social protection, or social security, is a human right and is defined as the set of
policies and pro-grammes designed to reduce and prevent poverty and vulnerability
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ILO, other international organizations and UN bodies have also opted to
primarily rely on social protection rather than social security to indicate
a range of mechanisms. These mechanisms included providing universal
protection against poverty, efforts on social inclusion of disadvantaged
groups, and enhancing overall access to social insurance and assistance to
marginalized groups.1% Overall, organizations tend to often rely on social
protection to indicate the need for measures that target “social and econom-
ic vulnerabilities”.10!

To sum up, this succinct examination of the terms social security and
social protection demonstrated how terminology has evolved to embrace
more and more social risks encountered throughout the endless variety of
human lives. The historical developments suggest the need for a concept
that reaches outside of the rights of workers and the “classical social risks”.
Social protection has addressed this conceptual need and established itself
as a term that also concerns measures aiming at “preventing or alleviating
poverty, vulnerability and social exclusion”9? Furthermore, some authors
argue in favor of the open international understanding of the term.!03
This approach enables conceptual accommodation that, apart from com-
prehensiveness concerning the covered life contingencies, can also be adap-
ted to the given national and economic situation.'* Such considerations
indicate that the present research necessitates broad and flexible termino-
logy that allows for examining the broad muster of possible state measures
targeting modern life contingencies.

throughout the life cycle” International Labour Office, “World Social Protection
Report 2017-19” (2017) xxix.

100 See World Bank and ILO, ‘Universal Social Protection’ (2016) 1 <https://socialprotec
tion.org/discover/publications/universal-social-protection-country-cases> accessed
20 May 2020; UN, ‘Social Protection Systems and Floors Partnerships for SDG 1.3’
(2020) <https://sustainabledevelopment.un.org/partnership/?p=16346> accessed 20
May 2020; Garcia and Gruat, ‘Social Protection’ (2003) 13-14.

101 UNICEF, ‘Integrated Social Protection Systems’ (2012) 13 <https://www.unicef.org/l
ac/sites/unicef.orglac/files/2019-10/UNICEF_Social_Protection_Strategic_Framew
ork_full_doc_std.pdf> accessed 20 May 2020.

102 Part 1.2, R202 - Social Protection Floors Recommendation, 2012 (No. 202) 2012.

103 Drolet, Social Protection and Social Development (2014) 25.

104 ibid.
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bb. EU Law and Policy

The terms social security and social protection have permeated different
EU legal and social policy aspects. Examining the terms’ applications in
diverse spheres of law and policy leads to fluctuating understandings.
Namely, although the terms are used in various ways, including in legal
documents, often there are no available definitions.> Moreover, the EU
level has not yet sufficiently engaged in a systematic conceptual definition
of the ever-so-popular term of social protection. From the outset, it needs
to be clarified that the respective powers of the EU imminently influence
the term’s content in the given sphere. Yet, the respective EU prerogatives
in social protection are reviewed in more detail in the research section of
the definition of “European Union law” for the purposes of the present
research. Therefore, the following would mainly focus on the nuances of
the relevant conceptual aspects.

A look at the legal framework demonstrates that social security is relied
upon in EU migration law, labor law, and social law.1°¢ Regarding the latter,
some consider that in the realm of the EU coordination regime, “social
security” represents a more or less clearly defined term when the related
case law of the CJEU is taken into account.!”” Namely, the Court has estab-
lished the formula that social security encompasses measures concerning
one of the risks expressly listed in the nowadays Article 3 of Regulation No
883/2004.198 Additionally, the covered benefits must be provided “without
any individual and discretionary assessment of personal needs to recipients
based on a legally defined position”.!® Therefore, following the logic of
the Regulation, since social assistance measures are excluded from the
coordination regime based on Article 3(5), they are not considered part of
social security. However, the coordination regime covers measures that fall

105 Lhernould and others, “The Interrelation between Social Security Coordination Law
and Labour Law’ (2017) 23 <https://ec.europa.eu/social/BlobServlet?docId=19404&
langld=en> accessed 20 May 2020.

106 ibid.

107 ibid.

108 The benefits covered by Regulation No 883/2004 are sickness benefits, maternity
and equivalent paternity benefits, invalidity benefits, old-age benefits, survivors’
benefits, benefits in respect of accidents at work and occupational diseases, death
grants, unemployment benefits, pre-retirement benefits and family benefits.

109 Case C-66/92 Genaro Acciardi v Commissie Beroepszaken Administratieve
Geschillen in de Provincie Noord-Holland [1993] ECLI:EU:C:1993:341 para 14.
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between social security and social assistance,'!” i.e., the so-called non-con-
tributory cash benefits.!!

Others, however, contest the view on the clear-cut concept of “social
security” in the realm of coordination rules. The debated case law of the
CJEU on the distinction between social assistance and non-contributory
cash benefits provides a suitable example in this regard.""? Initially, benefits
used to be categorized as non-contributory cash benefits belonging to the
broader scope of social security if they granted the recipient a clear subject-
ive legal position and if they belonged to the risks listed in Article 3 of the
coordination Regulation.!”® Nevertheless, the development of the case law!!*
in the area has made the non-contributory cash benefits subject to the res-
idence requirements of Directive 2004/38.1> The development implied that
the non-contributory cash benefits possessed a social assistance character
and thereby fell outside the scope of the coordination Regulation. Apart
from these controversial aspects, it could be held that the “social security”
concept would still address the rest of the types of benefits in Article 3
of Regulation No 883/2004 that mainly tend to target the category of the
classical social risks.

Social security is also the primary term used by the Charter of Funda-
mental Rights of the European Union (“EUCFR”). In Article 34.1, the term
encompasses some classical social risks such as maternity, illness, industrial
accidents, dependency or old age, and loss of employment. Next, social
assistance is clearly distinguished in Article 34.3 as a separate concept that
addresses risks such as social exclusion and poverty. “Social protection” is
mentioned as a third and distinct term that concerns, among others, the
provision of “social protection” to families in Article 33.1.

Social protection is utilized in diverging ways throughout EU law and
policy sources. In some regards, it seems to have a narrow meaning that

110 Lhernould and others, ‘The Interrelation between Social Security Coordination Law
and Labour Law’ (2017) 23.

111 Article 3(3), Regulation No 883/2004.

112 On this issue, see Vonk, ‘The EU (Non) Co-Ordination of Minimum Subsistence
Benefits’ (2020) 22 EJSS 142 ff.

113 ibid 142.

114 For instance, see Case C-333/13 Elisabeta Dano, Florin Dano v Jobcenter Leipzig
[2014] ECLI:EU:C:2014:2358 para 84.

115 Paju, The European Union and Social Security Law (2017) 126 ff.
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excludes social security and social assistance.'® For example, Article 153 of
the TFEU provides that the EU is to “support and complement” the Mem-
ber States’ activities in the field of “social security and social protection of
workers” and in “the modernisation of social protection systems”. Similarly,
in some secondary sources, the term appears as a narrower designation
of forms of aid differing from social security and social assistance.!"” Yet,
other secondary sources apply the concept broadly, such as an overarching
term encompassing social security, social assistance, and other benefits or
programs.!8

In the non-legal sources, social protection indicates broader protection
than the classical social risks. In this regard, the concept comprises policy
objectives and addresses comprehensive program goals for governmental
action.!’” For instance, the European Pillar of Social Rights engages with
the right to “adequate social protection” and groups various risks related
to some traditional social risks under “Social Protection and Inclusion”.20
Moreover, the Pillar includes further aspects, such as integrating people
with disabilities, minimum income, long-term care, housing and assistance
for the homeless, and access to essential services. In a similarly broad fash-
ion, the European Commission defines the concept “as protection against
the risks and needs associated with: unemployment, parental responsibilit-
ies, sickness and healthcare, invalidity, loss of a spouse or parent, old age,
housing, and social exclusion”.1!

116 Lhernould and others, “The Interrelation between Social Security Coordination Law
and Labour Law’ (2017) 23.

117 For instance, Article 11 in Directive 2003/109/EC concerning the status of third-
country nationals, who are long-term residents, grants upon such long-term resi-
dents the right to equal treatment in terms of “social security, social assistance and
social protection as defined by national law”. See Directive 2003/109/EC concerning
the status of third-country nationals who are long-term residents, OJ L 16, 23.1.2004,
44-53.

118 For instance, see Directive 2010/41/EU on the application of the principle of equal
treatment between men and women engaged in an activity in a self-employed
capacity, OJ L 180, 15.7.2010, 1-6.

119 Becker, in Becker and Reinhard, Long-Term Care in Europe (2018) 7.

120 These include, among others, children support, unemployment benefits, old-age
pensions and health care. See ‘European Pillar of Social Rights’ (2017) <https://ec.eu
ropa.eu/commission/sites/beta-political/files/social-summit-european-pillar-social
-rights-booklet_en.pdf> accessed 20 May 2020.

121 European Commission, ‘Social Protection’ (2020) <https://ec.europa.eu/social/mai
n.jsp?catld=1063&langld=en> accessed 20 May 2020.
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To wrap it up, in a sense, the examination of the utilization of social
security and social protection at the EU level leaves more questions than
answers. Yet, some tentative conclusions about general tendencies are pos-
sible. The overall impression is that, based on the coordination rules, social
security is still mainly entrenched in addressing classical risk-related bene-
fits. Nonetheless, social protection seems to be gaining greater popularity in
the realms of EU social policy due to the concept’s versatility and suitability
as a collective term for comprehensive policy goals. This increasing usage
on the EU level has contributed to the term’s popularization and spread
over to the national domains.!?? Yet, the conceptual borders remain unclear.
In this regard, scholars note that “[w]hat is still missing is a more systematic
approach based on the specific objectives and functions of benefits”.123

b. The Usage of the Term “Social Protection” in Bulgaria

A concise overview of the term social protection on the Bulgarian national
level is required to assess whether the national approach could contribute
to the term’s understanding in a manner supporting the research goal of
functional systematization. Yet, an examination immediately reveals that
the concept is nationally used in a heterogenous and narrow mode which
does not enable the reliance on the domestic approach for the conceptual
needs of the present work. Moreover, this varying and limited national
usage sometimes results in different meanings of the same concept for the
purposes of national law and EU law and policy.

To begin, the literal translation of the term “social protection” in Bul-
garian (“conmasna 3akpuaa”) is mainly associated with either the fields
of social assistance or social services. Concerning its first meaning, the
concept’s use in the social assistance legislation entails the provision of
minimum protection to those who are materially deprived.?* As to its
second meaning, the concept encompasses the provision of social services
and the carrying out of targeted social programs for social integration.!?> In
these two regards, social protection has a narrow meaning adhering only to
the respective purposes of minimum income and social inclusion.

122 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 55.

123 Becker, in Becker and Reinhard, Long-Term Care in Europe (2018) 7.

124 The term is also used as the name of the fund financing social assistance benefits.
See Article 24, Law on Social Assistance, SG 56/19.05.1998 (with later amendments).

125 Article 27(1), Law on Social Assistance.
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In any case, the term has not been associated with risk-related benefits
and the broad coverage accompanying, for instance, the international con-
ceptual understanding. However, alongside the growing usage of social
protection in the domain of EU law and policy, the concept has started to
slowly obtain greater popularity in the national context through the transla-
tion of the respective legal and policy materials.”?® Furthermore, due to the
broad scope of the concept on the EU level, especially the outlined above
usage in the European Pillar of Social Rights, the term is nowadays under-
stood by some national authorities as encompassing risk-related benefits as
well as measures addressing minimum income and social inclusion.'?”

In the realm of social security;?® the most commonly used term in the
country is “social insurance” (“o6mectBeno ocurypssane”), which embod-
ies the traditional social risks.?® At the national level, the concept has
origins dating to the 1910s.13° Back then, the term was used in the regulation
of the risks of accidents at work and occupational diseases, as well as of old
age and death.”® In 1924, with the adoption of the Law on Social Insurance,
the range of social risks covered by the concept was enlarged with mater-

126 For example, based on the broad meaning of the term in the European Pillar of
Social Rights, the term is nowadays used extensively by some state authorities. See
Economic and Social Council of the Republic of Bulgaria, ‘European Pillar of So-
cial Rights and the Organized Civil Society/Eppomnefickuar cTbA6 Ha COIHAAHHTE
[paBa U POASTA HAa OPraHHU3UPAHOTO IPAXXKAAHCKO obuiectBO (2018) <https://es
c.bg/cranoBuia/eBpONeACKUAT-CTAG-Ha-coLMaAHUTe-1IPa-3/> accessed 20 May
2020.

127 The broad range of risks covered by the concept in the European Pillar of Social
Rights became the basis for the understanding of the term in the work of some state
authorities. See ibid.

128 The literal Bulgarian translation of the concept of “social security” (“conumasna
curyproct’) did not use to play a role in the national legislation. Yet, the term
started to acquire particular popularity alongside the different relevant legislation
on social security coordination, such as the EU law sources and bilateral treaties on
social security coordination. For instance, see Ministry of Labor and Social Policy,
‘Social Security Treaties/AoroBopu 3a conuassa curypaoct (2020) <https://www.
mlsp.government.bg/dogovori-za-sotsialna-sigurnost> accessed 20 March 2021.

129 Sredkova, Social Security Law/Ocuzypumearo npaso (2016) 39.

130 For more detailed historical review, refer to the section on the historical develop-
ment of social protection in the research section on the analysis of the Bulgarian
social protection.

131 Sredkova, Social Security Law/Ocuzypumeano npaso (2016) 33.
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nity, sickness, and disability.]3> The concept has occupied a strong place in
the country’s legislation from then on.

In general, a comprehensive scientific discussion in Bulgaria on the
precise content of the term social insurance has failed to take place. Debates
have occurred on whether health insurance and social insurance form
together one greater public system of social insurance that could be con-
ceptually brought together.®®> Some scholars claim that since both health
and social insurance compensate for the consequences of realized risks,
the two belong to one greater social insurance system.'** Others, however,
disagree by arguing against the idea that health insurance can be viewed as
belonging to social insurance. Such views consider health and social insur-
ance as two separate elements of the public insurance law that could not
be conceptually unified.!* This view is further supported by the varying
constitutional basis for the health and social insurances and the different
framework laws and institutional structures in the respective fields.!3

All in all, in Bulgaria, the term “social protection” is still viewed narrowly
by indicating certain fields that only pertain to minimum protection and
social integration. It can be concluded that “social insurance” remains the
dominant concept in the country and only encompasses classical social
risks. Hence, this national approach is insufficient for the comprehensive
goals of the study. Moreover, the national understanding cannot reflect the
described tendencies on the international and EU levels for reliance on
more versatile conceptual understanding, given the plethora of modern life
contingencies.

132 Nedkova, ‘Development of the Legal Framework of the Insurance Relations
of Mandatory Health Insurance in Bulgaria/PasBurne Ha mpaBHaTa ypeaba
Ha OCHI'YPUTEAHHTE OTHOLIEHHA IO 3aABAKMTEAHOTO 3ADABHO OCHIYpsBAaHE B
Boarapus’ (2009) 10 Juridical World/FOpuanaecku csst 75; Sredkova, Social Secu-
rity Law/Ocueypumeano npago (2016) 33.

133 Sredkova, Social Security Law/Ocuzypumeano npaso (2016) 42; Mrachkov, Social
Security Law/Ocueypumeano npaso (2014) 30.

134 The argument that health and social insurance form one contribution-based system
was additionally motivated by the approach of the legal scholarship in Germany. See
Sredkova, Social Security Law/Ocueypumearo npaso (2016) 42.

135 Mrachkov, Social Security Law/Ocuzypumeano npaso (2014) 30.

136 ibid.
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2. Conceptual Considerations: Perspective and Purposes of Social
Protection

What is social protection? In very general terms, the concept designates
measures aimed toward the protection against certain social dangers. One
may wonder what these dangers are. After all, public security threads could
also be seen as social dangers. However, while general public security pre-
dominantly aims at protecting the community, social protection is engaged
with the individual.’®” Even if social protection’s primary object of concern
is the individual, social protection is existential for the given community.
By managing social relations, social protection targets dangers that can
ultimately endanger a society'® and undermine its prosperity as a whole.!®

However, the regulation of social relations could not be left to every
individual’s discretion. Throughout history, the state progressively under-
took this regulation to secure the economic and social progress of the
community-bonded individuals. 40 Social protection thus evolved into the
legal responsibility of the political community for those living on its territ-
ory.!! In this sense, social protection is understood as an expression of the
common responsibility that can drive forward the well-being of the state
and its inhabitants.

By securing the whole, social protection then enables the person living
in a community to have a successful and, more importantly - free life.1*2
It does so by providing protection to the individual through joint solutions
and dealing with potential risks on a social level. Naturally, the goal of
achieving a state in which society faces no threats is a utopia. Even so,
this unattainable state of affairs can still be the goal for certain actions,
regardless of the general, vague nature of social protection.43

Nonetheless, collective protection is supplementary to one’s self-security.
It is grounded on the basic social rule that adults have the possibility

137 Vergho, Soziale Sicherheit in Portugal und ihre verfassungsrechtlichen Grundlagen
(2010) 49.

138 Waltermann, Sozialrecht (2009) 2.

139 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 52.

140 ibid 53.

141 ibid.

142 Becker, ‘Sozialrecht und Sozialrechtswissenschaft’ (2010) 65 Z6R 611; Becker, in
Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 52.

143 Vergho, Soziale Sicherheit in Portugal und ihre verfassungsrechtlichen Grundlagen
(2010) 49.
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and the responsibility to earn a living for themselves and their families
through dependent or independent work.1* The collective protection is to
be involved only when there are some shortfalls on this individual level.
The basic social rule represents the realization that freedom goes hand in
hand with personal responsibility.14>

In general, people could be expected to act according to a solidarity
principle of social protection only if they first and foremost provide for
themselves and their relatives.!¢ A balance is thus sought between allowing
personal responsibility for one’s well-being and maintaining the state’s
obligation to intervene in case of shortfall of the former.!4” State measures
founded upon the condition of the basic social rule can be qualified as
social protection measures. These measures ensure that individuals are
initially placed in a position to guarantee their security. The shortages oc-
curring due to the realization of certain risks are to be compensated. Then,
the community is to decide upon these risks whose realization triggers the
compensation for the occurred shortages.

It can be concluded that, in general terms, social protection aims at
achieving specific social purposes by solving social problems. In other
words, social protection addresses social needs and aims to satisfy them
by adopting certain measures. Political decisions need to be taken in this
regard, and they are then formalized through enactment into social law.!48
Social benefits law, therefore, lies at the heart of the matter.1® The provision
of benefits can be carried out by the state or by third parties controlled by
the state. The inclusion of such third parties in social protection can be of
quite varying degrees.'0

Yet, it needs to be assessed more precisely what the social purposes of
addressing the social needs could be. A historically comparative overview
can reveal any commonalities in respective state actions.> The first object-

144 Zacher, in Bogs, Gitter and Wannagat, Die Sozialgerichtsbarkeit (1982) 330;
Eichenhofer, Sozialrecht (2019) 9.

145 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 61.

146 Eichenhofer, Sozialrecht (2019) 9 ff; Becker, in Pichrt and Koldinska, Labour Law
and Social Protection in a Globalized World (2018) 205 ff.

147 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 61.

148 Becker, in Becker and Poulou, European Welfare State Constitutions after the Finan-
cial Crisis (2020) 2.

149 Zacher, in Bogs, Gitter and Wannagat, Die Sozialgerichtsbarkeit (1982) 330 ff;
Becker, ‘Sozialrecht und Sozialrechtswissenschaft’ (2010) 65 Z6R 613.

150 Becker, ‘Sozialrecht und Sozialrechtswissenschaft’ (2010) 65 Z6R 613.

151 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 53.
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ive that needs to be mentioned is alleviating poverty. In positive terms,
it is related to providing a material subsistence minimum. Throughout
the history of human development, this objective was initially within the
domain of the family and the church. Later on, the task was shifted to
the cities until it became an obligation of the state, including by acquiring
constitutional foundations.!>?

The examination of the conceptual development on the international
level revealed that further social protection purposes occurred alongside
the industrialization process and entailed state protection against general
life risks. Some of these risks are regarded as “bad”, such as sickness, disab-
ility, and unemployment, and others, for instance, old age and maternity,
could be referred to as “good”.!>® The already discussed ILO’s Convention
102 represents one of the first more comprehensive international legal doc-
uments dealing with these social purposes. Yet, nowadays, the Convention
could be seen as lagging behind since recent developments have surpassed
its legal solutions.!>*

Finally, social integration represents a more contemporary objective of
social protection.>> State measures in this regard strive to ensure social
participation by supporting people who have special needs or find them-
selves in special life situations. In general, all social protection purposes
outlined above are pursued in developed countries, but the extent of state
intervention and the ways of realization will vary.!>6

3. Conclusion and Concept Definition

The social measures provided through collective responsibility for events
related to the classical risks form the core of “social protection” due to the
latter’s inherent overlapping with the concept of “social security”. However,
as both the international and EU levels have revealed, the comprehensive
nature of the term “social protection” also goes beyond this traditional

152 For instance, the constitutional obligation for the protection of human dignity in
Germany results in a subjective right to the granting of a subsistence minimum. See
ibid 54.

153 Becker, ‘Sozialrecht und Sozialrechtswissenschaft’ (2010) 65 Z6R 613. Similarly, in
the Bulgarian legal literature, a distinction is made between “favorable” and “unfa-
vorable/undesirable” risks (“6aaronpusTHn” U “HeGAaronpusTHH  PUCKOBE). See
Mrachkov, Social Security Law/Ocuzypumento npaso (2014) 193.

154 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 54.

155 ibid.

156 ibid.
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approach and aims at encompassing further state measures dealing with the
deficits in the basic social rule outlined in the previous section. Thus, in
the present research, measures that are tax-financed and provide a safety
net against undesirable situations, or are linked to special needs situations,
are also considered part of social protection. After all, the satisfaction of
the most elementary needs is a prerequisite for the basic social rule in
an abstract sense. Furthermore, the predominant utilization of social pro-
tection by international and EU organizations upholds the view that the
concept outreaches the more limiting understanding of social security. The
term is thus not equated to social insurance and includes different measures
addressing various deficits in the basic social rule.

Next, state measures should be regarded as social protection if they have
a clear and direct connection to the basic social rule. For instance, measures
addressing the risk of unemployment are seen as falling within the scope
of social protection since they aim to contribute to the realization of the
basic social rule on an individual and targeted level. However, measures
that may contribute only as a side effect to the primary aim of creating
and maintaining work are not part of the subject of social protection.
Thus, labor law that mainly aims to balance the relationship between the
employer and the employee does not form part of social protection.’”” In
addition, measures that private law institutions administer can also be seen
as part of social protection if they are the object of regulation, promotion,
and support from the side of the state and are specifically intended to
safeguard and contribute to the basic social rule. Thus, on an abstract level,
the legal form in which the collective responsibility is assumed is irrelevant
and thus could be of public or private law nature.

To wrap it up, social protection encompasses the state measures that
remedy the shortages resulting from the realization of specific risks. State
measures that compensate for the deficits occurring in the basic social rule
by means of collective responsibility can be considered social protection.
In addition, these measures need to serve one of the aforementioned social
purposes, namely protection against general life risks, granting minimum
subsistence levels, and supporting social integration. Yet, the plenitude of
issues concerning establishing the exact scope of social protection proves
the need for an open understanding of the concept. This need is suggested
by the concept’s use as a more comprehensive synonym for social security

157 For a similar approach, see Vergho, Soziale Sicherheit in Portugal und ihre verfas-
sungsrechtlichen Grundlagen (2010) 51.
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since social protection is flexible enough to accommodate diverse measures
targeting shortages in the basic social rule. Finally, further future develop-
ments will probably necessitate the inclusion of additional aspects to the
concept of “social protection”.

II. Functional Systematization of Social Protection

The question of the systematization of social protection is as equally
challenging as the definition of the external borders of the concept. Yet,
systematization is crucial for uncovering the functional aspects of the indi-
vidual categories of social protection. First, different existing comparative
law systematization approaches will be outlined to inform and contribute
to the systematization of Bulgarian social protection. Next, the Bulgarian
system-inherent structure is explained to facilitate the following systematiz-
ation. Last but not least, the structure of the systematized Bulgarian social
protection is laid out.

1. Comparative Law Perspective

The methodology part already revealed that the examination of the Bulgari-
an social protection will follow the functionality method of comparative
law. The systematization to be applied in the present research needs to
be sensitive to its twofold purpose. On the one hand, through the exo-
genous approach of comparative law, the structural aspects of the system
can become clear, and the work could be used for further comparative
purposes. On the other hand, the systematization approach has to support
the following investigation of the influence of constitutional law on social
protection. Therefore, the systematization must be capable of recognizing
and reflecting upon the different normative requirements of the individual
categories.

There have been different approaches toward the systematization of
social protection that have assumed different concepts as starting points.
Each systematization begins with the determination of the relevant differ-
entiation criteria. The grouping of more of these factors results in more
complicated systematization models. There are numerous options for dif-
ferentiation criteria in social protection. First, single basic properties could
be used as broad and overarching criteria, like a scheme’s universality or
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selectivity in terms of the covered circle of persons.® Next, the type of
financing can point out whether taxes or contributions finance a given
benefit. Third, the basis upon which the benefit is granted indicates the pre-
requisites for entitlement, such as whether a benefit is dependent on need
or not.’ Then, the purpose of the benefit reveals the general goal a benefit
is intended to serve, including income replacement, subsistence minimum,
meeting of extra costs, and so on.!° Further criteria can include the type
of benefit (cash or in-kind)!! and whether the determination of the benefit
is abstract or concrete.!%? Finally, the social risks and life situations related
to the benefit can also serve as criteria.'®> All of the mentioned criteria can
be grouped in various ways, but reaching a comprehensive systematization
model is challenging.!64

For a considerable amount of time, the German-speaking scholarly work,
which has a leading role in social protection legal research, had been dom-
inated by a tripartite division into the so-called Sozialversicherung, Versor-
gung, and Fiirsorge.'% Sozialversicherung referred to protection against the
typical social risks via contribution-based insurance. The term Versorgung
covered tax-financed benefits targeting increased need or compensations
for certain victims. Next, Fiirsorge encompassed means-tested benefits in-
tended to guarantee the minimum subsistence levels. The main differentiat-
ing factor between the Sozialversicherung and the other two categories was
the mode of financing. Concerning the development of the systematization
in Germany, the main term in the social legislation in the country is “social
law” (“Sozialrecht”).1¢ Generally, when using other terms as synonyms for
“social law”, authors rely on “social security” and use it as a “collective term”
covering Sozialversicherung, Versorgung, and Fiirsorge.'¢”

158 For instance, see Zacher, in Zacher, Mager and Eichenhofer, Alterssicherung im
Rechtsvergleich (1991) 25 ff.

159 Harris, in Harris, Social Security Law in Context (2000) 158.

160 ibid 156.

161 Zacher, in Bogs, Gitter and Wannagat, Die Sozialgerichtsbarkeit (1982) 335.

162 Zacher, in Furst, Herzog and Umbach, Festschrift fiir Wolfgang Zeidler (1987) 590.

163 ibid 582 ff.

164 Becker, ‘Sozialrecht und Sozialrechtswissenschaft’ (2010) 65 Z6R 638.

165 Wannagat, Lehrbuch des Sozialversicherungsrechts (1965) 1-9.

166 On the development of the concept of “social law”, see Zacher, in Gitter, Thieme
and Zacher, Im Dienst des Sozialrechts (1981) 726-728.

167 Zacher, in Zacher, Mager and Eichenhofer, Alterssicherung im Rechtsvergleich (1991)
35.

59

(e |


https://doi.org/10.5771/9783748920311
https://www.nomos-elibrary.de/agb

Part 2: Social Protection in Bulgaria

The three outlined categories have historically occurred in different peri-
ods to address the respective needs at the time. With the development of
social security, however, they became more and more unsuitable for accom-
modating new benefits and consequently for providing a comprehensive
systematization of the right to social security. As a result, a reformulated
systematization of social security emerged, distinguishing between Vor-
sorge, Entschddigung, Vorsorge-analogue systems, Hilfssysteme, and Forder-
ungssysteme.'®8 With this newer systematization model, the function of the
separate system was emphasized.!®® The Vorsorge and Entschidigung were
both intertwined with the history of the beneficiaries by engaging with the
contribution records or certain responsibilities. The three other categories
were grouped under the umbrella of being situation-related systems.

The hallmark of Vorsorge was its contribution financing. Hence, the
Vorsorge systems were related to specific risks, and thus these systems
were selective as they tended to cover specific groups of beneficiaries. The
Entschidigung covered tax-financed compensation systems for harms due
to causes for which the community assumed responsibility. Concerning the
situation-related systems, the Vorsorge-analogue systems linked the realiza-
tion of typical risks to tax-financed abstract benefits. Such benefits were not
granted in view of the standard of living but were rather based on typical
needs. The tax-financed Hilfssysteme were characterized by their purpose
for meeting urgent needs which are not provided for elsewhere. Finally, the
Forderungssysteme aimed to balance increased needs by providing develop-
ment assistance to support equal opportunities.

However, apart from the division of benefits between pre-history and
situational reference, there is a need for an independent reflection upon
the institutional structures for the building of an overarching systematiza-
tion.”? The reason for doing so lies in the fact that even if social law takes
care of questions posed by life, institutions need to be created to secure
redistribution.””! Moreover, these institutions have certain characteristics
that in turn shed light upon their specific social purposes. The first import-
ant institutional characteristic is benefit financing, which could be based

168 Zacher, in First, Herzog and Umbach, Festschrift fiir Wolfgang Zeidler (1987) 583
588.

169 Fichtner-Fuldp, Einfluss des Verfassungsrechts und des internationalen Rechts auf die
Ausgestaltung der sozialen Sicherheit in Ungarn (2012) 69.

170 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 57.

171 ibid.
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on contributions or taxes.””? The contribution financing distinguishes the
insured persons from redistribution communities through the obligation
of contribution payment. Furthermore, the payment of contributions al-
lows the individualization of benefits and their connection to the achieved
standard of living.

A second crucial feature is the relation of the benefit to the economic
situation of beneficiaries.”> The payment of contributions determines the
reason for the benefit and reflects on its amount. There is no reference to
history when it comes to tax-based benefits. The need-based granting of be-
nefits is conditioned within the confines of certain assets and income limits.
Such limits depend on the general function of the overall social system
and the function of the given social benefit. Finally, social benefits differ
in terms of their purpose (“Bestimmung”) and direction (“Ausrichtung”).1”*
The purpose of the benefit tackles the abstract or concrete determination
of the benefit and its amount. The direction concerns the final or causal
benefit orientation, which in its turn can be examined concerning, first, the
reason for the benefit, and second - the benefit’s content and amount.

The combination of the functional and institutional systematizing criter-
ia can provide a fourfold division of the German system."”> Namely, Sozial-
versicherung is predominantly structured according to the social risks, and
only in a few parts is organized in view of the insured groups of people.
Compulsory insurance and financing through contributions are hallmarks
of the system. The benefits partially aim at income replacement, mainten-
ance, avoiding risks, or improving impairments. The soziale Entschéidigung
assumes collective responsibility for damage in some specific and excep-
tional situations, such as the classic example of war victims. The securing of
basic minimum is carried out by the soziale Hilfe system, which is tax-fin-
anced and dependent on need. The system aims at avoiding undesirable
situations. Finally, the tax-financed system of Forderleistungen deals with
situations of special need. This need could either be recognized as an
important one for leading a life or can reflect generally accepted public
purposes.

172 ibid.

173 ibid 58.
174 ibid 59.
175 ibid 59-60.
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2. Bulgarian Social Protection - System-inherent Structure

After the review of different comparative law approaches on systematiza-
tion, the following aims to provide a succinct overview of the structure
of the Bulgarian system according to its own perspective. This concise
examination aims at informing better the following systematization. The
examination will also enable a better understanding of the system’s internal
logic that should not be blindly and automatically assimilated into any
template of a systematization matrix.

a. Social Insurance System

The Bulgarian social protection system did not occur due to a single le-
gislative effort but was rather eclectically built and developed over time.
Particularly, the system was heavily reformed in the late 1990s and the
beginning of the 2000s when efforts were made to remove the socialist legal
inheritance. As a result, a plethora of different laws occurred addressing the
variety of possible social protection branches.

Through a widescale reform in the year 2000 and the enactment of
the Compulsory Social Insurance Code, an attempt was made to codify
the legislation on the social insurance risks. The Code was subsequently
reformed on multiple instances and nowadays, bearing the name of Social
Insurance Code (“SIC”), represents the main framework law in the field.'”®
According to the Code, the participation in the “Social Insurance System”
(“Conmaana ocurypuresna cucrema’) is mandatory for the majority of
the economically active individuals, including the self-employed (Art. 3,
SIC). An initial general distinction between the different social protection
benefits depends on whether the benefits have a short-term or long-term
nature. The regulation of the short-term benefits is separated into two main
branches. The first one embraces the short-term benefits provided in the
case of temporary work incapacity, maternity, and unemployment. The
second branch is constituted by the short-term benefits provided in cases of
accidents at work and occupational diseases. These risks are regulated sep-
arately, partly due to the overall more favorable conditions in the treatment
of the work-related risks.

176 Social Insurance Code, SG 110/17.12.1999 (with later amendments).
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Moreover, apart from the short-term benefits, the Social Insurance Sys-
tem contains long-term benefits. Some of these are statutory pensions that
form a separate sub-system within the Insurance System, the so-called
“Statutory Pension System” (“AppskaBHara meHcHoHHa cucrema’).”” The
public Statutory Pension System covers four main groups of pensions,
namely disability pensions, contributory old-age pensions, survivor pen-
sions, and non-contributory (social) pension schemes.”® The disability
pension schemes address the long-term risks of general sickness (Art. 74,
SIC) and occupational accidents and diseases (Art. 78, SIC). The statutory
old-age pension scheme represents a contribution-based scheme, consisting
of different benefits depending on the period of contribution and the differ-
ent qualifying conditions for the various occupational groups and labor
categories.

The non-contributory pensions (“meHcuy, HeCBBp3aHH C TPyAOBa
AetiHocT”)17? are not related to the history of contributions and are tax-fin-
anced. The first type of these pensions includes benefits granted based
on disability acquired due to military activities or during an act of civic
responsibility. It needs to be pointed out that these two pensions have
a special status in the Social Insurance Code. Both schemes address the
element of commendable behavior that has led to one’s disability. Hence,
the pensions aim at social compensation and are the only non-contributory
pensions that can be received together with the statutory old-age pension.

The second type of non-contributory pensions is granted in case of need
to elderly persons who are not eligible for any other pension. One of these
pensions is the social old-age pension granted at age 70. The scheme is
means-tested and takes into account the annual income of the applicant
and other family members, and provides a very modest safety net against
old-age poverty to elderly persons. The other non-contributory pension
addresses specific groups, such as elderly mothers of numerous children
and persons taking care of sick family members for more than ten years.
These means-tested pensions, named “personal pensions”, are granted on a
more exceptional and individual basis.

177 The state pensions are defined in Chapter 6 “Mandatory State Pension Insurance”,
in the Social Insurance Code.

178 For the purposes of the research, a pension scheme is defined on its legal basis, its
coverage (i.e., the population group(s) with the right to participate in the scheme),
and its administrative authority regulating the scheme.

179 Such pensions are defined in the law as “pensions not related to labor activity”
(translation from Bulgarian by author).
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Apart from the public pensions, the Social Insurance System further
comprises private social insurance schemes. These capital-funded schemes
take part both in the mandatory and voluntary social insurances and
form a sub-system on their own called “Supplementary Social Insur-
ance” (“AomrpAHUTEAHO conaAHo ocurypsiane”). The mandatory private
schemes are part of the mandatory pension insurance and are addressed
by the law as the so-called “Mandatory Supplementary Pension Insurance”
(“AOIIBAHUTEAHO 3aABAKHTEAHO TEHCHOHHO ocurypssae”). The insur-
ance in the schemes involves transferring a part of the mandatory pension
contributions. Consequently, the name given by the law to these mandatory
private schemes can be misleading. The character of the insurance is in no
way “supplementary” to the general statutory pension insurance but rather
represents an inherent part of it.

There are two types of mandatory private schemes, i.e., the Universal
Pension Funds (“UPFs”) and the Professional Pension Funds (“PPFs”).
Participation in the UPFs is based on auto-enrolment for all economically
active citizens, including the self-employed and the greatest part of the civil
servants. In contrast, the PPFs cover just employees working under hazard-
ous conditions and aim at providing those individuals with fixed-term early
pensions. Initially, the participation in both schemes was of purely mandat-
ory character with no opting-out possibilities for the covered populations.
However, reforms introduced the options of subsequent opting-out from
both the UPFs and the PPFs.!80 The opting-out from the schemes implies
the redirection of all of the owed contributions towards the fund of the
public old-age pension scheme. Hence, to be precise, the actual participat-
ory character in the private schemes is not strictly “mandatory”, despite
that the law continues to rely on this definition.

Apart from the private schemes involved in the mandatory insurance,
there are further options for voluntary pension insurance in private
schemes that involve individual pension provision and occupational pen-
sion insurance. The regulation of voluntary pension insurance was initially
dealt with in a separate law on voluntary insurance. Subsequently, volun-
tary private insurance was incorporated into the Social Insurance Code in

180 A succinct overview of the related reforms is provided in the research section on
the historical development of the Bulgarian social protection system. Some of these
reforms were subject to constitutional review. The constitutional decisions in this
regard are explored in detail in the research section on the concrete constitutional
influences on the social protection system.
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the sub-systems of “Supplementary Social Insurance”, where it currently
forms a section of its own of “Supplementary Voluntary Pension Insurance”
(“AomrbAHUTEAHO AOGPOBOAHO IIEHCHOHHO OCHrypsiBaHe”).!8!

In addition to the voluntary private pension insurance, the law fore-
sees the possibilities for voluntary private insurance for the risk of un-
employment and professional qualification.!®? This type of voluntary in-
surance bears the name of “Supplementary Voluntary Unemployment
Insurance and/or Professional Qualification Insurance” (“AombAHUTEAHO
AOOpPOBOAHO ocurypsBaHe 3a Oespaboruna u/mau npodecroHaAHa
kBasn¢uranus’).83 However, despite the legal regulation of this option,
its practical realization has been almost non-existent.!4

b. Healthcare

Healthcare regulation does not form part of the Social Insurance Code.
Instead, there are two main laws regulating healthcare, namely the Law on
Health Insurance (“LHI”)!8> and the Law on Health (“LH”).18¢ The first
one defines the regulation of health insurance in the country. In contrast,
the second establishes the framework for the organization of the general
healthcare measures and provides the specifics of the right to free medical
care. Thereby, the two laws deal with aspects related to two separate rights
in the Constitution, which establishes the right to health insurance and free
medical care (Art. 52(1), CRB).

The Law on Health Insurance acts as framework legislation for mandat-
ory and voluntary health insurance. A distinction must be made between
public and private (voluntary) health insurance. The former falls under the

181 Part III “Supplementary Voluntary Pension Insurance”, SIC.

182 The private insurance for professional qualification involves the possibility for insu-
rance through capital-funded individual accounts for the purposes of: initial voca-
tional qualification (for persons who do not have such a qualification); additional
qualifications; retraining; degree of higher education. See Article 294 ff, SIC.

183 Part IV “Supplementary Voluntary Unemployment Insurance and/or Professional
Qualification Insurance”, SIC.

184 According to authors, the reason for the little reliance on this insurance option
is the fact that those who would need it most, would not be able to afford to
voluntary insure themselves in the first place. See Mrachkov, Social Security Law/
Ocueypumenno npaso (2014) 431.

185 Law on Health Insurance, SG 70/19.06.1998 (with later amendments).

186 Law on Health, SG 70/10.08.2004 (with later amendments).
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auspices of the single public health insurance fund and has the greatest
mandatory coverage of all public insurance systems in the country.'s” Public
health insurance is organized as a solidary system based on mandatory con-
tributions and equality of the insured individuals in terms of the scope of
provided medical services.!® There are no voluntary forms of public health
insurance. Conversely, voluntary health insurance is grounded on private
law and capital funding'®® and can supplement or cover services that are
nevertheless also covered by mandatory health insurance 1. The voluntary
health insurance agreements could be concluded on an individual, family,
or company basis. Due to the private and insurance law nature of voluntary
health insurance, the latter is further regulated by the Insurance Code.!"!

The Law on Health encompasses the national system of healthcare
(“HannoHasHa cucTema 3a 3apaBeomasBate”), which “settles the public
relations in connection with the preservation of the health of the citizens”
(Art.1, LH). The law also establishes a system of free medical care services
(“Gesnaatna meaunuHcka nomony’) that fall outside of the scope of the
mandatory health insurance and is financed through taxes (Art. 82(5), LH).
Some free medical care services cover individuals who have an interrupted
health insurance status or are recipients of social assistance benefits. The
rest of these services concern state-financed measures, such as the provi-
sions of certain vaccinations that cover all individuals, regardless of their
health insurance status.

c. Social Assistance

The Law on Social Assistance (“LSA”) states that the “Social Assistance Sys-
tem” (“Cucrema Ha conpaaHo moprnomarate”) aims to develop the “public
relations required for guaranteeing the right to social assistance” (Art. I(1),
LSA). The latter is a right that is also provided for in the Constitution
(Art.51(1), CRB). Social assistance consists of granting monthly, targeted,
or one-off (Art.12(1), LSA) cash or in-kind benefits on a means-tested

basis. The social assistance measures are primarily financed via taxes

187 Article 33(1), LH.

188 On the principles of the public health insurance, see Article 5, LHI.

189 Article 82, LHI.

190 The exact scope of the voluntary health insurance is determined in the contract for
medical insurance (Art. 82(1), LHI).

191 Insurance Code, SG 102/29.12.2015 (with later amendments).
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(Art.24(1), LSA) and, in general, aim at the provision of a modest safety net
for the neediest members of society (Art.1(2), LSA).

d. Further Tax-financed Measures Part of Different Legislations

Until 2019, the Law on Social Assistance was used to regulate the provision
of social services aiming to prevent or overcome social exclusion. However,
the provision of these services was mainly not means-tested. Ultimately,
the social services were placed in a separate law on their own, namely
the Law on Social Services (“LSS”).12 The logic behind the reform was
based on the different function of the social services system. In contrast
to social assistance, social services are not grounded on the aim of safety
net provision. Instead, social services are intended to prevent or overcome
social exclusion.!”® The broad goal of the social services results in a plethora
of measures that are covered by the term. These include both measures tar-
geting community goals as well as personal development goals pertaining
to inclusion in certain training and educational programs. Social services
also provide support to people in need of assistance in their daily living.
Accordingly, social services represent one of the two main pillars of long-
term care in the country, the second pillar being the services and benefits
covered by the health insurance system.

Some other tax-financed measures also aim to address the specific needs
of particular groups in society. These measures belong neither to the Social
Insurance System nor to the System of Social Assistance. These measures
do not have the characteristics of social assistance benefits in terms of
their purpose and prerequisites. When these measures rely on some income
assessment, the tests are based on higher thresholds and more lenient
conditions compared to the social assistance benefits. A number of these
tax-funded benefits target the protection of the family and the children.
These are mainly regulated by the Law on the Family Benefits for Children
(“LFBC”)"* and can either be means-tested or not means-tested. The Bul-
garian legal scholarship has established that these benefits cannot simply

192 Law on the Social Services, SG 24/22.03.2019 (with later amendments).

193 ‘Motives in Draft of the Law on Social Services, No 802-01-57" (2018) <https://parlia
ment.bg/bg/bills/ID/156809> accessed 20 May 2020.

194 See Law on the Family Benefits for Children, SG 32/29.03.2002 (with later amend-
ments).
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be attributed to the social assistance branch. 1> The benefits are not based
on material need but address the presence of children in the given family,
which is viewed as a precondition for providing supplementary support for
the children’s raising.'® Apart from the family benefits, further measures
address specific needs related to disabilities. The Law on People with Dis-
abilities (“LPD”)"7 embraces the main protection measures in this regard.
These benefits do not rely on means-testing and detect specific needs that
have to be addressed to enable greater equal participation in life.

e. Conclusion and Schematic Representation

In conclusion, the Social Insurance System is one of the main building
blocks of Bulgarian social protection that provides short-term and long
benefits related to the classical social insurance risks. The system incorpor-
ates both public and private aspects but remains predominantly public in
its nature. The healthcare sector has its framework laws and comprises
both contribution and tax-based systems. Social assistance measures aim
to provide some safety net through benefits that are always means-tested.
Finally, there’s also a variety of tax-financed social services and measures
and benefits that support specific needs of concrete groups and aim at
promoting social integration.

195 Guenova, ‘Regulation and Legal Nature of the Family Allowances from the Law
on Family Benefits for Children/Hopmarusna ypeabGa M mpaBHa mpupopa Ha
[IOMOLIMTE 10 3aKOHA 3a ceMeiHH momown 3a Aena (2004) 45 Legal Thought/
ITpaBHa MHUCDA 48.

196 ibid.

197 Law on People with Disabilities, SG 105/18.12.2018 (with later amendments).
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Figure I: System-inherent Structure of the Bulgarian Social Protection.
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3. Systematized Structure of the Bulgarian Social Protection

The system-inherent structure of the Bulgarian social protection does
not correspond to the discussed comparative law systemization models.
Therefore, a question emerges on how to proceed with the systematization
of national social protection. On the one hand, straightforward use of
systematization models might not be able to correctly accommodate the
peculiarities of Bulgarian social protection. Yet, on the other hand, the work
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should also not follow the system-inherent structure of the Bulgarian social
protection. This current structure occurred sporadically through various
reform efforts and hence might be unable to systematically uncover the
functions behind the different branches. In addition, a presentation based
on the divisions inherent to the system might obstruct future comparative
utilizations of the present work.

Instead, an amalgamation of those two outlined perspectives is sought
to balance the two goals of reflecting upon the realities of social protection
and allowing the abstraction of the legal solution from the given problem.
The presentation will heavily rely on the system types built according to the
institutional and general functional systematization criteria,'”® namely Sozi-
alversicherung, soziale Entschidigung, soziale Hilfe, and Forderleistungen. In
cases of doubt on the category of a given benefit, the dominant feature of
the benefit is necessary to be determined. Namely, an assessment should
define the greater motive attached to the design of the concrete benefit so
that its underlying function can be uncovered.'””

The main components of the Sozialversicherung are the insurance-based
branches in Bulgaria that are mainly financed by contributions. With all
of its short and long-term benefit branches, the contribution-based Social
Insurance System belongs to such a system. This system includes the mater-
nity, unemployment, and temporary work incapacity benefits, as well as the
short-term benefits in cases of accidents at work and occupational diseases.
In addition, the long-term contribution-based pensions appertain to this
system. They include the public and private pension schemes of mandatory
and voluntary participatory character. The contribution-financed features
of the healthcare system also belong to this system, i.e., the health insurance
that includes both its mandatory and voluntary branches. For the purposes
of systematization, all of these social protection branches would be grouped
under the title “Contribution-based Systems”.

Soziale Entschidigung refers to social protection measures aiming at
providing compensation for certain situations where collective responsibil-
ity is assumed. This social protection branch is fairly small in Bulgaria.
Still, it contains two pension schemes that are not connected to one’s
contribution record, namely the Military Disability Pension and the Civil
Disability Pension. Both schemes can be seen as providing benefits due to

198 Becker, in Ruland, Becker and Axer, Sozialrechtshandbuch (2018) 59-60.
199 Vergho, Soziale Sicherheit in Portugal und ihre verfassungsrechtlichen Grundlagen
(2010) 61.
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the assumed collective responsibility for the given damages of disability that
occurred due to military duty or the performance of civic duty. Therefore,
this social protection branch would be referred to as “Social Compensation”
in the present systematization approach.

As it becomes clear from the succinct overview of the social protection
system in Bulgaria, there are different tax-financed measures addressing the
situation of need as postulated by the Sozial Hilfe system. On the one side,
there are means-tested old-age pension schemes that provide minimum
income support to the destitute elderly. On the other side, general social
assistance measures grant modest minimum income support to those who
cannot secure their basic living necessities by themselves. Therefore, based
on their common logic of providing some safety net, the social assistance
measures and the non-contributory social pensions can be grouped in
a, so to say, “Minimum Protection” system that aims to support destitute
individuals and protect them from deep poverty and undesirable situations.

Further, Forderleistungen encompasses benefits that either target in-
creased necessity or provide support in situations where a need is generally
recognized as essential for leading a full life. Such benefits are not based
on contribution history and are tax-financed. First, the children and family
benefits address situations characterized by increased costs due to the birth
and upbringing of a child. Some of the benefits contain a means-testing
component. Yet, these measures do not have the characteristics of social
assistance benefits in terms of their purpose and prerequisites. Hence, the
relationship to the social situations covered by the benefits is to be regarded
as decisive and such measures are accordingly assigned to a system bearing
the Forderleistungen logic.

Second, the different measures on the support and integration of people
with disabilities aim at greater societal participation. And third, social ser-
vices include various social integration aims for different social groups and
involve providing support to people dependent to care in their everyday
lives. In this sense, a certain overlap appears between the measures on the
inclusion of people with disabilities and the social services addressing the
needs of people dependent on care.2?0 However, the distinction between the
measures is possible only in terms of their specific functionality, namely
that measures on disability aim at greater inclusion, whereas measures con-

200 Similar overlaps are often observable countries since a number of measures usually
target the same goal of supporting persons in need of daily care. See Becker, in
Becker and Reinhard, Long-Term Care in Europe (2018) 10-11.

71

(e |


https://doi.org/10.5771/9783748920311
https://www.nomos-elibrary.de/agb

Part 2: Social Protection in Bulgaria

cerning dependency provide support with the activities of daily life.2?! All in
all, the system covering the family benefits for children, the social inclusion
services for people with disabilities, and the so-called social services will
be referred to as the “Support and Social-inclusion Benefits” in the present
systematization.

Last but not least, there is a need to categorize the free medical care
services provided by the free medical care services. These in-kind bene-
fits differ from health insurance because they are financed by taxes and
have no reference to contribution records. Still, the risk that these free
medical services address belongs to the risks, which are usually dealt with
via insurance schemes. Hence, the free medical services of the National
System of Healthcare represent a risk-specific structure, and the benefits the
system grants aim to restore or preserve health. Therefore, alongside the
above-mentioned main categorizations, the systematization needs to reflect
measures that provide protection against specific risks and are tax-financed.
The free medical care of the National System of Healthcare falls into this
category of “Risk-specific, Non-contribution Benefits”.

The analysis of the different systems identified above will mind the
institutional imprints of the different benefits. Attention will be paid to
the coverage and conditions of the given benefit, but the research will
also capture the institutional organization and financing. Whenever the
institutional and financing aspects of several branches of a given system
are the same, there are to be dealt with altogether to avoid unnecessary
repetition in analyzing the different benefits.

201 ibid 4.
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Figure 2: Functional systematization of the Bulgarian social protection that
is to be used for the purposes of examining the system.
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B. Analysis of the Bulgarian Social Protection System
I. Development and Organization

The social protection system analysis begins with an overview of some
general questions that concern the whole social protection framework. This
section contains a concise historical examination of the country’s system’s
development and provides a background to better understand the current
social protection stand. Next, the research briefly presents the socio-eco-
nomic context to illuminate the challenges that the social protection system
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faces. Finally, the system analysis examines the financing and institutional
organization of the different social protection branches.

1. Historical Development

An examination of the historical development of social protection in Bul-
garia can identify three different stages. The first stage encompasses the
time after the country’s liberation from the Ottoman Empire and spans
approximately until the end of the Second World War in 1945. The next
part is constituted by the socialist period in the country. Finally, the last
stage represents the construction of the modern social protection system
after 1990.

a. The Beginning of the Social Protection System in Bulgaria

There are different opinions on the exact beginning of social protection
in Bulgaria.29? Still, already with the enactment of the first Constitution
in 1879 after the country’s liberation from the Ottoman Empire, a consti-
tutional article envisioned the right to an old-age pension for the civil
servants.2®® The building of the fund structure for social protection in
the country dates back to 1888 and the Law on Teachers’ Pensions that
established the Fund on Pensions and Temporary Benefits. The Fund was
created with the state’s initial capital and involved annual contributions for
the teachers.?0* Several legislations established various further funds that
concerned risks for different social groups in the subsequent years. The
funds predominantly tended to address the risks in the industrial sectors,
such as occupational accidents, death, old age, and disability.2%

202 Nedkova, ‘Development of the Legal Framework of the Insurance Relations
of Mandatory Health Insurance in Bulgaria/PassuTne Ha npaBHaTa ypepba
Ha OCHUT'YPHTEAHHTE OTHOIIEHHA IO 3aABAKHTEAHOTO 3ADABHO OCHTYpsIBaHE B
Bbarapus’ (2009) 10 Juridical World/FOpuaudecku car 68; Sredkova, Social Secu-
rity Law/Ocuzypumeano npaso (2016) 32.

203 Article 166, ‘Tarnovo Constitution’ (140 Years of Bulgarian Parliament) <https://ww
w.parliament.bg/pub/Konstitutsiya_1879.pdf> accessed 20 November 2021.

204 Kirilova, in Sivkov, Application of Constitutional Principles in Public and Private
Law (2017) 25L1.

205 Sredkova, Social Security Law/Ocuzypumearo npaso (2016) 33.
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A significant milestone in social protection development was unifying
the dispersed, unrelated funds into an organized and fund-based social
protection system.2°® The unification process occurred through two cent-
ral legislations, namely the Law on the Unification of the Funds on the
Employees’ Contributions, enacted in 1914, and the Law on the Insurance
of Employees in Case of Accident and Sickness, enacted in 1918297 The
latter law extended insurance against occupational accidents and old age to
encompass the employees of public and private enterprises.2%® In 1920, the
country became part of the ILO.2% This historical period was particularly
turbulent and troublesome for the state.?! Being one of the Central Powers
defeated in the First World War, Bulgaria was forced to cede different territ-
ories and pay considerable reparations.?!! Therefore, the ILO membership
was a way for the country to overcome the considerable international isola-
tion at the time.?!? The country’s efforts to reintegrate at the international
level were further evidenced in its avid participation in the organization’s
norm-making process. By the end of 1934, out of 43 existing ILO conven-
tions, the country had already ratified 40.213

The country’s opening towards international law accompanied different
national legislative efforts in social protection. The Law on Social Insurance
enlarged the scope of the insured social risks in 1924. Apart from the
occupational accidents and old age risks already addressed by previous
legislations, this law further targeted sickness, maternity, and disability.
Moreover, the Law on Social Insurance introduced for the first time the
principle of mandatory insurance for the employees against the risks of
sickness, maternity, occupational accidents, and old age.?!* The insurance

206 ibid.

207 Nedkova, ‘Development of the Legal Framework of the Insurance Relations
of Mandatory Health Insurance in Bulgaria/PasBurne Ha mpaBHaTa ypeaba
Ha OCHI'YPUTEAHHTE OTHOLIEHHA IO 3aABAKMTEAHOTO 3ADABHO OCHIYpsBAaHE B
Barapus’ (2009) 10 Juridical World/FOpupudecku cssr 71.

208 Sredkova, Social Security Law/Ocueypumeano npaso (2016) 33.

209 Mrachkov, Social Rights of the Bulgarian Citizens/Coyuanu npasa Ha 6si2apckume
epancdanu (2020) 22.

210 Mrachkov, in The International Labour Organization and  Bulgar-
ia/Mencoynapoonama opeanusayus Ha mpyoa u Beaeapus (2020) 43.

211 ibid.

212 ibid.

213 ibid.

214 Nedkova, ‘Development of the Legal Framework of the Insurance Relations
of Mandatory Health Insurance in Bulgaria/PasBurne Ha mpaBHaTa ypeaba
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was carried out based on contributions made by the respective employer.
This period can also be characterized by the enactment of the first social
assistance legislation in 1934, which established a minimum level of protec-
tion for the most materially deprived citizens.?!>

Some scholars point out that despite the extension of the social protec-
tion’s personal scope, a considerable flaw in the system was its dependency
on the exercised labor activity.?!¢ Therefore, the social protection rights of
family members who were not employed were derived from and condition-
al upon the breadwinner’s labor activity. Consequently, the breadwinner’s
labor activity ceasing led to losing the family members’ rights.

b. Social Protection in the Socialist Period

The beginning of socialism in the country is associated with enacting a new
Constitution in 1947, namely the Constitution of the People’s Republic of
Bulgaria.?” The changed political and economic order inevitably affected
the social protection in the country. The new Constitution provided for
some social rights, such as the right to benefits in cases of sickness, acci-
dents, disability, unemployment, and old age and a right to affordable med-
ical help (Article 75), as well as mothers’ right to free obstetric and medical
care (Article 72). In addition, the Law on Social Insurance from 1949 again
proclaimed the principle of mandatory social insurance introduced in the
country in 192428 The law centralized social protection by dismantling
the existing social insurance funds and directing their finances to the state

Ha OCUI'YPHTEAHHTE OTHOIIEHUs IO 3aABAKHTEAHOTO 3ADABHO OCHUIYpsIBaHe B
Boarapus’ (2009) 10 Juridical World/FOpuaudecku csat 75; Sredkova, Social Secu-
rity Law/Ocuzypumenro npaso (2016) 33.

215 Sredkova, in Topical Issues of the Labour and Social Security Law/Axmyainu
npobaemu Ha mpydoeomo u ocuzypumerromo npaso (2018) 19.

216 Nedkova, ‘Development of the Legal Framework of the Insurance Relations
of Mandatory Health Insurance in Bulgaria/PassuTne Ha mnpaBHaTa ypepba
Ha OCHUT'YPHTEAHHTE OTHOIIEHHA IO 3aABAKHTEAHOTO 3ADABHO OCHUTYpsSIBaHE B
Bparapus’ (2009) 10 Juridical World/FOpupudecku cssit 91-92.

217 ‘Constitution of the People’s Republic of Bulgaria 1947° <https://www.parliament.bg
/bg/18> accessed 20 November 2021.

218 Nedkova, ‘Development of the Legal Framework of the Insurance Relations
of Mandatory Health Insurance in Bulgaria/PassuTne Ha npaBHaTa ypepba
Ha OCHUT'YPHTEAHHTE OTHOIIEHHA IO 3aABAKHTEAHOTO 3ADABHO OCHUTYpsIBaHE B
Boarapus’ (2009) 10 Juridical World/FOpupudecku cssir 83.
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budget.? Instead, a single institution was established, the State Institute
on Social Insurance, to manage the social protection in the country.??° The
employers covered the social insurance contributions for their employees.
Self-employed persons, individuals who exercised liberal professions, and
farmers had to pay the mandatory contributions themselves. In terms of
the right to health insurance, the realization of the right depended on
the respective contributions’ payment. The non-working members of the
breadwinner’s family had derivative rights to health insurance from the
breadwinner’s health insurance.

At a later point, the period of socialism dramatically altered healthcare
organization in the country. With the Decree on Nationwide Medical Care
issued in 1951, tax-financed medical care replaced the health insurance
model.??! The reform relocated healthcare financing and organization to
the competences of the Ministry of People’s Health. Consequently, the
right to medical care did no longer depend on health insurance status and
occupational activity but was instead provided to all Bulgarian citizens. The
right to free medical care was later declared at a constitutional level with the
enactment of the Constitution of 1971.222

Another social protection hallmark of the socialist period was enacting
a more developed social assistance legislation.?? The related reforms in-
volved the evolution of monetary and in-kind benefits, the establishment
of centers supporting the materially deprived part of the population, and
others. The period of socialism also resulted in some fundamental changes
in pension insurance. In the pre-socialism period, pension insurance was
primarily based on the earnings-related levels of benefits. The Law on

219 National Social Insurance Institute, ‘Historical Overview of the Social Insu-
rance Legislation in Bulgaria/Mcropudecku mperaea Ha COLHaAHOOCHIYPHTEAHOTO
3aKOHOAATEACTBOTO (2015) <https://www.noi.bg/en/aboutbg/historynoi/3833-1
35godiniosiguriavane> accessed 20 November 2021; Terziev and Nichev, in The
Insurance Market/3acmpaxosameanusm u ocuzypumernusm nasap (2016) 231.

220 Nedkova, ‘Development of the Legal Framework of the Insurance Relations
of Mandatory Health Insurance in Bulgaria/PasButie Ha mpaBHata ypeaba
Ha OCHTYPHTEAHHTE OTHOIIEHHA IO 3aABAKHTEAHOTO 3ADABHO OCUTYpsiBaHE B
Bparapus’ (2009) 10 Juridical World/FOpuamaecxku cssr 83.

221 ibid 87.

222 Article 47(3), ‘Constitution of the People’s Republic of Bulgaria 1971" <https://www.
parliament.bg/bg/19> accessed 20 November 2021.

223 Sredkova, in Topical Issues of the Labour and Social Security Law/Axmyainu
npobemu Ha mpyodosomo u ocuzypumerromo npaso (2018) 19.
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Pensions??* enacted in 1957 replaced this principle by the idea that pension
rights were mainly dependent on the combined basis of the required years
of exercised labor and retirement age, specific for the given professional
category.??® In addition, a range of legal provisions established privileged
and more beneficial rights in terms of pension formation for those who
worked in governmental establishments.22¢

It needs to be added that despite the period of socialism, the country did
not interrupt its participation in the international social protection sphere.
On the contrary, international social and labor law yet again became the
bridge for reintegration at the international level. After the end of the
Second World War, the country was once again in deep international isola-
tion.?”” On the one side, the country was part of the defeated Axis powers.
On the other, establishing socialist governance further contributed to the
alienation from the international level. To tackle this situation of stagnation,
in 1949, the country actively reinstated the ratification of international
standards by ratifying 29 ILO conventions in the same year??.

c. Development of the Social Protection System after 1990

After the end of socialism in Bulgaria, social protection required various
reforms to support the country’s efforts to transition to democracy and
develop a more sustainable system. The introduction of a market economy
was accompanied by new social risks that did not have legal regulation at
the time, such as the rapidly growing unemployment, which was officially
non-existent during the previous 50 years.”?’ In a legislative sense, social

224 Law on Pensions, SG 91/12. 11.1957; repealed with the Social Insurance Code, SG
110/17.12.1999.

225 Terziev and Nichev, in The Insurance Market/3acmpaxosamernuam u
ocuzypumernuam naszap (2016) 225. These privileged pension rights were targeted
by a restrictive reform after the fall of socialism and became a subject of the
first social protection judgment of the Constitutional Court. The concrete case is
reviewed in the research section on the concrete constitutional influences.

226 ibid 226.

227 Mrachkov, in The International Labour Organization and  Bulgar-
ia/Mexcdynapoonama opzanusayus na mpyoa u Beaeapus (2020) 44.

228 ibid.

229 Vladimirova, in Lefresne, Unemployment Benefit Systems in Europe and North
America (2010) 294-295.
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protection necessitated the development of its legislative basis since the
socialist period considered it mostly adjacent to labor law regulation.?3%

First and foremost, the development of separate legislation addressed the
necessity for creating social protection funds that were dismantled during
socialism. The Law for the “Social Insurance” Fund separated the social
security budget from the state budget in 1995.2%! According to the law,
annual laws were to regulate social insurance budgets each year. In practice,
the separation was implemented with the Law on the Budget of the “Social
Insurance Fund”, which entered into force in 1997.232

Next, a diversification of the various social protection funds was intro-
duced with the so-called Mandatory Social Insurance Code, later renamed
Social Insurance Code. The legislation established differentiated funds,
each addressing different social risks and having their incomes and ex-
penses (Art.18 and Art.19, SIC).23* Apart from introducing the various
social protection funds, the law attempted to codify the dispersed social
protection legislation. However, some scholars have criticized the results.
Namely, a severe point of critique was that the collection of the social insur-
ance contribution was not only not regulated by the new Code but was also
excluded from the National Insurance Institute’s competences, despite it be-
ing the responsible institution for social insurance management.?** Instead,
collecting mandatory social insurance contributions was later provided to
the institution responsible for tax collection, i.e., the National Revenue
Agency?* Accordingly, the contribution collection was included in the

230 Mrachkov, Social Security Law/Ocueypumeano npaso (2014) 19.

231 Law for the Social Insurance Fund, SG 104/28.11.1995; repealed with the Social
Insurance Code, SG 110/17.12.1999.

232 Law on the Budget for the Social Insurance Fund for 1997, SG 55/11.07.1997.

233 Each of the funds is linked to different social security risks, namely “Pensions” cov-
ering risks such as disability due to general sickness, old-age and death, “Occupa-
tional Accidents and Profession-related Diseases" addressing occupational accidents
or disease, and “Sick Leave and Maternity” concerning general sickness, maternity,
and temporary working incapacity.

234 Sredkova, Social Security Law/Ocueypumearo npaso (2016) 35. Initially, one com-
mon social insurance fund was established in 1995. With the adoption of the Social
Insurance Code in 2000, the common fund was divided into three funds. The
number of the funds governed by the Social Insurance Code increased again in 2002
and in 2015 to seven in total.

235 Article 3(1)1, Law on the National Revenue Agency, SG 112/29.11.2002 (with later
amendments).
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scope of the Tax-Insurance Procedure Code (“TIPC”).2% Such a legislative
approach mixed the regulation of two different public financing sources,
i.e., taxes and social insurance contributions. Some experts considered this
legislative decision incompatible with the foundation of social insurance
of being a unified system that accumulates and uses finances for strictly
restricted purposes.??’

Third, the health sector was also heavily reformed. The inherited socialist
system of free medical help demanded an urgent alteration since it weighed
heavily on the state budget. As a result, a new health insurance system
was created based on mandatory participation and contribution payment
(Art. 5, LHI). However, the free provision of medical services financed by
the state budget continued to exist in a limited form in a free medical care
system that provided several tax-financed medical services (Art. 82, LH).

Furthermore, the development of the new social protection system intro-
duced capital-funded social insurance schemes in Bulgaria. The establish-
ment of capital-funded plans, especially in pension insurance, was strongly
advocated for by the World Bank.?3® The new social protection legislation
provided capital-funded options for voluntary health insurance, voluntary
pension insurance, as well as voluntary unemployment insurance. Non-
etheless, the integration of capital-funded plans in mandatory social insur-
ance fluctuated over time.

The Social Insurance Code introduced capital-funded schemes alongside
the traditional public and pay-as-you-go (PAYG) old-age insurance as man-
datory pension insurance. The systematization of the Bulgarian social pro-
tection has already revealed that two private pension schemes, the so-called
UPFs and PPFs, were included in the scope of the mandatory pension
insurance. Initially, the legal framework foresaw no options for opting out
of the schemes. Yet, different reform attempts were undertaken to reverse
the mandatory participation character due to estimated low pension bene-
fits from the capital-funded plans. Concerns for the amounts of the first

236 As it becomes obvious from Article 1, Tax and Insurance Procedure Code, SG
105/29.12.2005.

237 Sredkova, Social Security Law/Ocuzypumeano npaso (2016) 85-86; Mrachkov, So-
cial Security Law/Ocueypumearo npaso (2014) 140.

238 Ortiz and others, ‘Reversing Pension Privatization’ (2018) 1-8 <https://www.ilo.org/
secsoc/information-resources/publications-and-tools/Workingpapers/WCMS_648
639/lang--en/index.htm> accessed 20 November 2021.

80

{o) I


https://www.ilo.org/secsoc/information-resources/publications-and-tools/Workingpapers/WCMS_648639/lang--en/index.htm
https://www.ilo.org/secsoc/information-resources/publications-and-tools/Workingpapers/WCMS_648639/lang--en/index.htm
https://www.ilo.org/secsoc/information-resources/publications-and-tools/Workingpapers/WCMS_648639/lang--en/index.htm
https://www.ilo.org/secsoc/information-resources/publications-and-tools/Workingpapers/WCMS_648639/lang--en/index.htm
https://www.ilo.org/secsoc/information-resources/publications-and-tools/Workingpapers/WCMS_648639/lang--en/index.htm
https://www.ilo.org/secsoc/information-resources/publications-and-tools/Workingpapers/WCMS_648639/lang--en/index.htm
https://doi.org/10.5771/9783748920311
https://www.nomos-elibrary.de/agb

B. Analysis of the Bulgarian Social Protection System

pensions that the PPFs would have paid motivated a reform in 2010.2% The
reform partly overturned the mandatory insurance in the PPFs for some
of the covered participants. This change was subjected to a constitution-
al review and was declared unconstitutional.?*? The constitutional ruling
temporarily slowed the reform attempts. However, the reform efforts were
renewed a couple of years later. Changes introduced from 2014 to 2015
gradually turned mandatory participation in both the UPFs and the PPFs
schemes into an opting-out insurance possibility.24!

Apart from these structural reforms, the social protection development
after 1990 can also be characterized by various smaller-scale reforms that
aimed to adjust the social protection system to the current demographic
and economic challenges. Some of these reforms included raising the retire-
ment age and the contributions periods. However, the introduction of these
increases was a long and difficult process that experienced a number of
setbacks and revisions, thereby causing political and social divides along
the way. The 1957 Law on Pensions had set the retirement age at 60 years
for men (in addition to 25 years of work experience) and 55 years for
women (in addition to 20 years of work experience). These retirement ages
remained in force until 2000 when the Compulsory Social Insurance Code
raised them and introduced in Article 69(1) a point system of the sum of
the age and the contribution periods as a qualifying condition. The law
also envisioned a further increase of the sum of the retirement age and
the contribution periods, namely an increase of the retirement age by six
months on the first day of every following year, until it reached 63 years for
men and 60 years for women. Furthermore, the sum of the duration of the
insurance periods and the age also increased by one, until it reached 100
for men and 90 for women. Then, as of 2004, the sum for women was to
increase on the first day of every following year with one until it reached 94.

239 §48, Law Amending and Supplementing the Social Insurance Code, SG
100/21.12.2010. For more on these reforms, see Petrova, in The International Labour
Organization and Bulgaria/Mexncdynapoonama opeanuzayus Ha mpyoa u bereapus
(2020) 367.

240 Constitutional Decision No 7/2011 on case 21/2010. The constitutional ruling is
discussed in detail in the research section examining the concrete constitutional
influence on social protection.

241 The two main reforms which reversed the mandatory participation in the capital-
funded UPFs and PPFs schemes were enacted in 2014 and 2015. See Law on the
Budget for the Public Social Insurance for 2015, SG 107/24.12.2014; Law Amending
and Supplementing the Social Insurance Code, SG 61/11.08.2015.
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An amendment of the SIC in 2010 eliminated the so-called point system
for retirement for the 34 labor category (non-hazardous jobs) and provided
that, as of 2011, people could retire in accordance with the new rules that
combined requirements on the age and contribution years.?4> The reform
did not further increase the retirement age reached at the time based on
the previous amendment. The law, however, introduced an annual increase
from 2012 of the insurance periods with four months for both genders; the
contribution periods were to increase until they reached 40 years for men
and 37 years for women.?** Second, the law introduced a planned further
gradual increase of the retirement age as of 31 December 2020, namely an
increase of six months on the first day of every following year, until the age
would reach 65 years for men and 63 years for women.?#4

The planned future increase was jumpstarted nine years earlier with the
Law on the Budget for the Public Social Insurance for 2012. The earlier
increase caused a wave of disapproval and protests.?*> The reform intro-
duced changes in the Social Security Code by increasing the retirement
age as of 2012 by four months on the first day of every following year
for both genders until the age reached 65 years for men and 63 years for
women. Nevertheless, the changes were in force only for two years, when
the previously legislated increase of the retirement age was frozen.?*¢ The
retirement age remained frozen also during 2015.247 However, the law raised
the previously halted increase in the insurance periods by two months,
setting them at 38 years for men and 35 years for women.

Eventually, an amendment of the SIC adopted in 2015 increased the
retirement age by two months for 2016, setting it at 63 years and ten months
for men (along with contribution periods of 38 years and two months) and
60 years and ten months for women (along with 35 years and two months

242 §23, Law Amending and Supplementing the Social Insurance Code, SG
100/21.12.2010.

243 ibid.

244 ibid.

245 NOVA, A Day after the National Protest - How Will the Government Respond to
Popular Discontent?/AeH cAep HaHOHAAHMSA IPOTECT - KaK YIpaBASABALIUTE Iie
OTTOBOPST HA HAPOAHOTO HeA0BOACTBO? (1 December 2011) <https://nova.bg/news
/view/2011/12/01/24001/peH-cA€A-HAIIOHAAHUA-IPOTECT-KAK-yIIPAaBAABALIIMTE-11[e-
OTTOBOPAT-HAa-HAPOAHOTO-HEAOBOACTBO/> accessed 20 November 2021

246 § 4, Law on the Budget for the Public Social Insurance for 2014, SG 106/10.12.2013.

247 §3, Transitional and Final Provisions, Law on the Budget for the Public Social
Insurance for 2015, SG 107/24.12.2014.
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of insurance periods).?*® The amendment also introduced planned further
gradual increases on the first day of every following year of the retirement
ages as of 2017 and determining the retirement age in accordance to life
expectancy as of 2038. These increases are still in place and are examined
in the section on the qualifying conditions of the old-age pension. The
“one step forward, two steps back” reforms concerning the increase of the
retirement age were accompanied by changes in governments and general
political instability that stirred a greater loss of trust in the society in the
system’s reliability.24°

Apart from the different structural and peripheral reforms examined
above, various further social protection changes occurred through the in-
fluence of constitutional, international, and EU law. Such reforms could
be seen as part of the country’s aspiration of bringing its social protection
system closer to Western European solutions. These concrete reforms are
reviewed in detail in the research section examining the constitutional,
international, and EU law influences social protection.

2. Social Protection’s Demographic and Economic Background

A concise presentation of the demographic and economic background be-
hind social protection can portray the main challenges that the system both
needs to address and overcome to sustain its functioning. Bulgaria faces
different obstacles that considerably affect the various social protection
branches. The issues pertain to the unfavorable economic situation, demo-
graphic collapse, and considerable emigration from the country.2>

In economic terms, the country’s GDP per capita remains the lowest
in the EU2%! Moreover, on top of the humble economic performance, the
country is plagued by widespread corruption practices that considerably

248 §20, Law Amending and Supplementing the Social Insurance Code, SG
61/11.08.2015.

249 Zhelyazkov, ‘The Pension Reform: Increase of Age and Higher Contribu-
tions/ITencrnonHata pedopMa: BAHTaHEe Ha BB3PACTTA U [O-BUCOKH OCHUTYPOBKH
(2014) <https://www.capital.bg/politika_i_ikonomika/bulgaria/2014/10/21/240
4395_pensionnata_reforma_vdigane_na_vuzrastta_i_po-visoki/> accessed 20
November 2021.

250 Mrachkov, Social Rights of the Bulgarian Citizens/Coyuanu npasa na 6si2apckume
epancdanu (2020) 422.

251 Eurostat, Real GDP per Capita’ (2021) <https://ec.europa.eu/eurostat/databrowser/
view/sdg_08_10/default/table?lang=en> accessed 20 November 2021.
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harm the financial balance in the state. Namely, estimates point out that
corruption practices cost the country between 14% to 22% of its GDP.2>?
Turning on demographics, the country’s population has dramatically de-
clined from approximately 9 million people after the fall of socialism to
6,951,482 at the end of 2019.2>3 Apart from the decline of 2 million, the
country’s population is further projected to drop by 23% by 2050 com-
pared to 2019.2>* The fall in the population numbers and the additional
factor of the emigration of working-age individuals naturally pose the risk
of fewer contributions for the pay-as-you-go financing of the social insur-
ance systems.

The resulting challenges are especially evident in the old-age pension
insurance. Despite a range of reforms that introduced an increase in retire-
ment age and the minimum insurance periods, social insurance budget
deficits continue to grow and need to be covered by greater and greater
tax-based transfers. For example, in 2021, a record transfer from the gener-
al state budget of approximately 6.2 billion BGN had to be provided to
cover the existing gap for pension payments.?>> Simultaneously, the higher
retirement age has been criticized by social insurance experts because the
average life expectancy in the country is still lower than most of the EU
member states.?>® Analogically, the increase of the minimum contribution
periods for the old-age pension is considered by scholars as hardly achiev-

252 Avdjiiski, Anticorruption Policy in Bulgaria: Overview and Reform Recommenda-
tion’ (2016) 6 <https://ime.bg/en/articles/why-does-the-fight-against-corruption-in
-bulgaria-not-give-results/#ixzz4tKYVISp9> accessed 20 November 2021.

253 National Statistical Institute, ‘Population and Demographic Processes in 2019/
Haceaenne u Aemorpadeku Iponecu Ilpes 2019 Topuna’ (2019) <https://www
.nsi.bg/bg/content/18126/mpeccpobinenre/HaceAeHUe-U-AeMOrPadCKU-TIPOLIECH-
mpe3-2019-ropuna> accessed 20 November 2021.

254 Department of Economic and Social Affairs, “World Population Prospects 2019’
(2019) 12 <https://population.un.org/wpp/Publications/Files/WPP2019_Highlights
.pdf> accessed 20 November 2021. According to these projections, Bulgaria is one of
the countries with the fastest shrinking populations in the world.

255 Article 1(1), Law on the Budget for the Public Social Insurance for 2021, SG
103/04.12.2020. Also, see Katanska, “The Members of Parliament Approved on First
Reading the Law on the Budget for the Public Social Insurance/AemnyTarute mpuexa
3a II'bPBO YeTeHe 3aKOHa 3a OroAKeTa Ha 0OliecTBEHOTO ocurypsBaxe (2020)
<https://bntnews.bg/news/deputatite-prieha-za-parvo-chetene-zakona-za-byujeta
-na-obshtestvenoto-osiguryavane-1081705news.html> accessed 20 November 2021.

256 Koicheva, in The Ecomic crisis and Bulgaria - Legal Aspects/Ceemosnama kpusa
u Beaeapusa - npasnu acnexmu (2011) 53. In this relation also see Eurostat, ‘Life
Expectancy by Age, Sex and NUTS 2 Region’ (2021) <https://data.europa.eu/data/d
atasets/hkmclok7z575xxdc9masw?locale=en> accessed 20 November 2021.
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able for a great number of the population especially given the complicated
labor market situation.?>” The efficiency of the reforms towards achieving
sustainable financial balance has been examined by the economic scholar-
ship in the country.?>® Namely, scholars argue that even if these reforms can
contribute to certain temporary budget sustainability of the public system,
they are not enough to counterbalance the demographical challenges and
ensure long-term fiscal stability, especially given the pension rights of the
future pensioners.>® Other social insurance funds, such as the one on
unemployment, undergo similar deficit problems, albeit at a much smaller
scale.260

The healthcare system represents another considerable impediment to
achieving sustainability in social protection financing.?®! An estimate of
almost the third of all working-age people do not pay their mandatory
health insurance contributions and are therefore not covered by health
insurance.?®? In addition, the general decrease in the working-age popula-
tion is another crucial factor in lowering the system’s contribution-based
financing.26®> Such challenges lead to a greater need for tax subsidies for
mandatory health insurance that are only likely to increase in the future.264

Moreover, accessibility deficits are triggered by the high levels of the
so-called out-of-pocket payment by individuals for healthcare and the gaps
in health insurance coverage.?6®> In 2017, out-of-pocket spending amounted

257 Sredkova, in Topical Issues of the Labour and Social Insurance Law/Axmyainu
npobemu Ha mpydosomo u ocuzypumerromo npaso (2016) 87.

258 Petkov, ‘The Bulgarian Pension System Reform and Implicit Pension Debt/
Pedpopmara Ha OBArapckaTa MEHCHOHHA CHCTEMa M CKPHTHAT IEHCHOHEH
AbAD (2020) 22 Economic and Social Alternatives/MIKOHOMHYECKH W COLIHAAHU
AATEpHATHUBH 5.

259 ibid 19.

260 Spasova and Ward, ‘Social Protection Expenditure and Its Financing in Europe’
(2019) 112 <http://www.sozialpolitik-aktuell.de/files/sozialpolitik-aktuell/_Politikf
elder/Europa-Internationales/Dokumente/2019_10_EUKommi_Social protection
expenditure and its financing in Europe.pdf> accessed 20 November 2021.

261 Zahariev, ‘Financing Social Protection’ (2019) 17 <https://ec.europa.eu/social/BlobS
ervlet?docId=21867&langld=sl> accessed 12 March 2022.

262 ibid 23.

263 European Commission, ‘State of Health in the EU’ (2019) 19 <https://ec.europa.e
u/health/sites/health/files/state/docs/2019_chp_bulgaria_english.pdf> accessed
12 March 2022. As it will be explained in more detail in the research section
of the financing of health insurance, children’s and pensioners’ health insurance
contributions are covered by the state budget.

264 Zahariev, ‘Financing Social Protection’ (2019) 17.

265 European Commission, ‘State of Health in the EU’ (2019) 3.
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to 46.6% of the overall healthcare expenditure. This expenditure represen-
ted the greatest amount in the EU, where the average lies at 15.8%.26¢
Even though reported unmet medical needs are currently at their lowest
point since 2008,2¢7 accessibility problems are observable in less urbanized
areas, mainly populated by the elderly population.?6® Low-income groups,
in general, tend to be more heavily affected by accessibility shortages.2®

Furthermore, the country’s social protection needs to operate in the
background of the considerable nationwide poverty rates.?’® Bulgaria has
the greatest percentage of people at risk of poverty and exclusion in the
EU,*"! despite the national progress on lowering absolute poverty made in
the last decay.?’? High poverty rates can also be examined in relation to
the high-income equality,”? which is the greatest in the EU, and the related
high disposable income inequality levels.?”

The risk of poverty is exceptionally high for the elderly?”> and is even
more pronounced for elderly women, who are more than two times more
likely to be in poverty.2’¢ The old-age pension insurance reforms mentioned
in the preceding section did lead to lower social protection spending.?’”
However, the reforms also had the effect of making retirement subject to
more stringent conditions. As a result, despite Bulgaria’s aging demograph-
ics, the number of pensioners has been decreasing,?’® leaving people who
do not qualify for the old-age pension to rely on the minimum income

266 Eurostat, ‘Healthcare Expenditure Statistics’ (2020) <https://ec.europa.eu/eurostat/s
tatistics-explained/index.php/Healthcare_expenditure_statistics#Healthcare_expen
diture_by_financing_scheme> accessed 12 March 2022.

267 European Commission, ‘State of Health in the EU’ (2019) 3.

268 European Commission, ‘Pension Adequacy’ (2018) 21.

269 European Commission, ‘State of Health in the EU’ (2019) 3.

270 Mrachkov, Social Rights of the Bulgarian Citizens/Coyuanu npasa Ha 6si2apckurme
epamcdanu (2020) 426; Hallaert, ‘Poverty and Social Protection in Bulgaria® (2020)
<https://www.imf.org/en/Publications/WP/Issues/2020/07/31/Poverty-and-Social
-Protection-in-Bulgaria-49552> accessed 12 March 2022.

271 Eurostat, ‘People at Risk of Poverty or Social Exclusion’ (2021) <https://ec.europa.e
u/eurostat/databrowser/view/sdg_01_10/default/table?lang=en> accessed 12 March
2022.

272 Hallaert, ‘Poverty and Social Protection in Bulgaria’ (2020) 5.

273 Eurostat, ‘Income Inequality in the EU’ (2018) <https://ec.europa.eu/eurostat/web/
products-eurostat-news/-/EDN-20180426-1> accessed 12 March 2022.

274 Hallaert, ‘Poverty and Social Protection in Bulgaria’ (2020) 5.

275 ibid.

276 European Commission, ‘Pension Adequacy’ (2018) 20.

277 Hallaert, ‘Poverty and Social Protection in Bulgaria’ (2020) 22.

278 ibid.
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