Part 3: Constitutional, International, and European Union Law
Influence on the Social Protection System in Bulgaria

A. Preliminary Considerations on the Potential Influencing Factors
L. Constitutional Law

The following part will analyze the potential of Bulgarian constitutional law
as an influencing factor upon social protection. For this purpose, first, con-
stitutional law in the country is succinctly examined through its historical
dimensions. Then, the study defines the concept of Bulgarian constitutional
law for the present research purposes. Once the term is specified, the cur-
rent Bulgarian Constitution’s structure is assessed to inform the subsequent
evaluation of the relevant constitutional content for the study’s goal.

The sub-section on the relevant constitutional law is structured as fol-
lows. First, the examination focuses on fundamental rights as a potentially
highly relevant factor for constitutional influence. In doing so, the different
types of rights in the Bulgarian Constitution are explored, and the concept
of fundamental social rights is defined in line with the study’s purposes.
Subsequently, the concrete relevant fundamental rights are presented.
Then, the further potentially important constitutional content is reviewed
in two sections: constitutional principles and state objectives.

1. Bulgarian Constitutional Law: Past and Present

a. The Constitutional Genesis

The constitutional genesis can indicate why the constitutional norms were
formed in a given manner, thereby contributing to the overall better under-
standing of the national constitutional development. Further, the historical
background can hint at why some aspects were considered necessary for
the Constitution while others were omitted. The historical analysis can
also reveal the concerns in the drafting process of the present Constitution
on the featured social rights list. Accordingly, the following will succinctly
examine the main features of the three constitutions preceding the Consti-
tution from 1991. Next, the research will turn to the drafting process of the
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present Constitution to portray the most pressing concerns and aspirations
at the time, especially in view of fundamental social rights.

aa. Overview of Constitutional Developments from 1879 to 1991

After it gained freedom from the Ottoman Empire, Bulgaria took on the
way to its first Constitution. The Treaty of San Stefano from 3 March 1878
envisioned that an assembly overseen by the Russian commissioners was to
create an “organic statute™°” (“Opranndecku ycras”) for the Principality®
of Bulgaria. The following Treaty of Berlin from 13 July 1878 reformed the
San Stefano Treaty and reduced the duration of the temporary Russian
ruling in the country from two years to nine months. These changes en-
tailed that the process of creating the organic statute needed to be speeded
up. The project for the statute was to be prepared in Bulgaria but then
required approval that was to be provided in Saint Petersburg. Ultimately,
the organic statute was presented to the Bulgarian Constituent Assembly
composed of an assembly of notables.”®

After the draft’s preparation, numerous discussions and proposals for its
amendments followed, including a proposal for a creation of a two-cham-
ber parliament. The Russian draft of the document relied on the term “or-
ganic statute” and avoided the definition of the document as “constitution”.
Still, a member of the assembly brought forward the proposal for the use
of the term “constitution”, which was subsequently accepted. Accordingly,
the so-called Tarnovo Constitution®”® was adopted on 16 April 1879 by
declaring the government form of constitutional monarchy and establishing
unicameralism.>’!

567 The term “organic statute” was used at the time for newly formed states after the
collapse of the Ottoman Empire.

568 The concept of “principality” suggests that the country did not have full sovereignty
but was rather ultimately influenced by some of the powerful states during the given
period.

569 The concept refers to the French term “assemblée de notables” that indicates an
assembly composed of members who were not elected but were rather appointed
for the purpose. See Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018)
169.

570 This constitution was named after the town of Veliko Tarnovo where the Con-
stituent Assembly was held.

571 Drumeva, in Constitution of the Republic of Bulgaria/Koncmumyyus na Penybauka
Boazapusa (2009) 11.
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The ideas of liberalism proved to be an inspiration for the adopted
Constitution.””? Accordingly, a comparison between the draft prepared by
the Russian jurists and the final adopted version of the document demon-
strates certain essential differences. First, the adopted document shared
the legislative initiative between the elected members of Parliament and
the “Knyaz”, while the draft concentrated this power only in the “Knyaz”.
The adopted Constitution provided for constitutional freedoms and voting
rights for all men®”® without requirements for acquired educational levels,
as it was initially proposed. Further, it contained provisions on free man-
datory initial education, freedom of the press, freedom of association, the
old-age pension rights of civil servants, and others. Last but not least, the
Tarnovo Constitution “played the role of a bourgeoisie revolution™”* in the
country due to its antifeudal character, which paved the way for free capital
and a market economy. The Tarnovo Constitution was amended twice
and was suspended due to military coups in 1923 and 1934. In practice,
the Constitution remained suspended in the following years until it was
replaced by the Constitution of the People’s Republic of Bulgaria in 1947.

After the coup d'état on 9 September 1944, and given the background of
the complicated international environment, the country became entangled
in establishing governance framed in the likes of the Soviet Union. Based
on a referendum in 1946, Bulgaria was proclaimed as a “people’s republic”,
and the preparation of a new constitution was initiated. The initial project
included a balanced scheme of the separation of powers,>”> a catalog of
the citizens’ rights and obligations, and, in contrast to the Tarnovo Con-
stitution, a catalog of social and economic rights, such as the right to
occupation-related and pension benefits.

572 Stoichev, Constitutional Law/Koncmumyyuonno npaso (2002) 88.

573 The fact that only men (once they have reached 21 years) had voting right was not
explicitly recorded in the text since for the given time period this was understood
by default. Married, divorced, or widowed women were granted voting rights in
1938; women acquired full voting rights in 1944. See Drumeva, in Constitution of the
Republic of Bulgaria/Koncmumyyus na Peny6auka Bsazapus (2009) 11.

574 ibid.

575 Namely, the project envisioned that the National Assembly bore the legislative pow-
er and elected the government; the government was accountable to the parliament
and retained legislative initiative, as did the members of parliament in the case of
at least 1/5 of them engaging in it; the judicial power maintained its three instances
and the High Administrative Court was preserved; and finally, the Chairman of the
Republic was bestowed with functions similar to the ones of a president.
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However, with the signing of the Paris Peace Treaties, it became apparent
that Bulgaria, alongside the rest of the countries from Eastern Europe,
would belong to the Soviet sphere of influence. Therefore, the Bulgarian
Grand National Assembly formed a new commission that proposed a new
project for a constitution that largely resembled the Constitution of the So-
viet Union. The new project resulted in considerable alterations to the pre-
vious project because the new constitution needed to enable the country’s
transition to socialism.””® The new Constitution entered into force on 6
December 1947. It established the governance form of “people’s democracy”
expressed in the lack of separation of powers and democratic centralism. In
addition, the institutional bodies on the lower levels were subordinated to
the higher ones in a strict hierarchical order. Further, the state representat-
ive was replaced by a collective body, the so-called Presidium of the Nation-
al Assembly. In line with the system of soviets and their main role in the
Soviet Union, the local authorities gained broad competences. Moreover,
the judicial instances were reduced to two, the High Administrative Court
was dissolved, and the prosecution was endowed with extensive powers.

In terms of the featured social rights, the 1947 Constitution provided in
Article 75 for accessible medical care financed by joint contributions. In
addition, the Constitution proclaimed the right to pensions and benefits
in the cases of sickness, accident, disability, unemployment, and old age.
The 1947 Constitution further introduced the idea of the special protection
of mothers, which became intertwined in the country’s constitutional de-
velopment ever since. Namely, Article 72 provided that the (expecting)
mothers were granted special protection, such as paid pre- and post-natal
maternity leaves and access to free obstetric and medical care.

As stated above, the 1947 Constitution symbolized the transition to so-
cialism. Hence, in 1971 it was decided that a new constitution was needed to
reflect the completed transition and to establish socialism as the victorious
socioeconomic order. This new Constitution was adopted via a national
referendum on 16 May 1971. Its hallmark was the strong ideological spirit
it contained, including proclaiming the Bulgarian Communist Party as the
country’s driving force. This proclamation represented the constitutional
basis for merging state and party, which enabled the dominating role of the
political party structures over the rest of the state institutions. The State
Council replaced the Presidium of the National Assembly and occupied

576 Drumeva, Constitutional Law/Koncmumyyuonro npaso (2018) 174 f.
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the main place among the highest bodies of the state by exercising merged
legislative and executive powers.

The 1971 Constitution again contained a list of social rights such as
social insurance for the classical social risks stated in Article 43(1) and the
new constitutional aspect of the right to social assistance proclaimed in
Article 22(5).”7 Furthermore, the research section on the history of social
protection revealed that the 1971 Constitution provided the right to free
medical care in Article 47(3). This constitutional proclamation symbolized
the transition from health insurance to a tax-financed medical care system.
Lastly, the new constitutional text also incorporated in Article 37 the special
protection for mothers and the related maternity social rights from the 1947
Constitution.

bb. The Creation of the 1991 Constitution and its Social Rights

After the 1989 changes, a National Round Table of the different political
parties was formed to debate the steps for the transition to democracy.””8
During the debates, it was decided that even if the 1971 Constitution were
to be heavily amended, it would still not be able to meet the significant
socioeconomic changes and resulting challenges. Hence, a Grand National
Assembly was convened to adopt the new Constitution. Furthermore, a
group of habilitated legal scholars from the Law Faculty of Sofia Univer-
sity “St. Clement of Ohrid” was set to support the constitution-making
process and draft a constitutional project.>”? The examination of the vari-
ous protocols and transcripts accompanying the Constitution’s creation
demonstrates considerable engagement with international law instruments,
which informed the constitution-making process. In addition, examining
the creation of the 1991 Constitution unveils the motivations behind the
formulation and inclusion of various social rights in the constitutional text.

577 Drumeva, in Constitution of the Republic of Bulgaria/Koncmumyyus na Penybauka
Boazapusa (2009) 12-13.

578 Ananieva, in Kaneva, Mizov and Kandilarov, Studies on the History of Socialism in
Bulgaria/Hscaedsanus no ucmopus Ha coyuarusma 8 bsaeapus (2011) 63.

579 To be precise, there have been several proposed projects for a new constitution.
However, the one prepared by the habilitated scholars became the foundation for
the new Constitution. See Milanov, ‘On the Authorship of the New Constitution and
Some Aspects of Its History/3a aBropcTBOTO Ha HOBaTa HU KOHCTUTYIHA U HAKOU
MOMEHTH OT HeliHara ucropust’ (2015) <https://duma.bg/koy-bashta-koy-dalechen
-rodnina-n114434> accessed 18 February 2019.
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First, “the guiding principles in the preparation of the new Constitution
was the adherence to the achievements of the European constitutional
theory and practice, as well as the former Bulgarian traditions”.>8 The
leading motivation behind the development of the new constitutional text
was that it should enable the country’s integration into the European and
international legal spaces.”®! For instance, the goal of joining the Council of
Europe entailed that the future constitution needed to meet the standards
of the European Convention on Human Rights (ECHR) and its eight
accompanying protocols.’#? Moreover, arguments based on the sixth pro-
tocol to the ECHR and the second protocol to the International Covenant
on Civil and Political Rights (ICCPR)®3 contributed to the promulgation
of the state obligation to guarantee human life that ultimately led to the
prohibition of the death penalty.>8

Last but not least, the constitutional project proposed an approach re-
garding the relationship between national law and international law that
was novel for the Bulgarian constitutional development.>®> Namely, the pro-
ject envisioned that an international legal instrument that has been ratified
would become an inseparable part of the domestic legal order. Further,
such international law instruments would take precedence over contradict-
ing national norms. This approach intended to enable the country’s plan
for future accession to the European Community.>8¢

International law instruments, such as the ICESC, were also of funda-
mental significance in the debates accompanying the inclusion of social

580 Quote by the Head of the working group of habilitated scholars for the preparation
of the 1991 Constitution, prof. Zhivko Milanov (translation from Bulgarian by au-
thor). See ibid.

581 ‘Protocol of the Meeting on 13.02.1991 of the Commission on the Preparation of the
Project of New Constitution, Archives of the National Assembly’ 25. Initial draft
versions of the Constitution contained the aspiration of the country to join the
democratic world of the European community in the preamble. See ‘“Transcript of
Parliamentary Plenary Session No 134, 16.05.1991’ (1991) 83 <https://parliament.bg/
bg/plenaryst/ns/55/ID/3357> accessed 18 February 2019.

582 ‘Protocol of the Meeting on 13.02.1991 of the Commission on the Preparation of the
Project of New Constitution, Archives of the National Assembly’ 25.

583 ibid 26.

584 Stoichev, Constitutional Law/Koncmumyyuonno npaso (2002) 233.

585 ‘Transcript of Parliamentary Plenary Session No 133, 14.05.1991, Grand National
Assembly, Archives of the National Assembly’.

586 ibid.
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rights in the constitutional text.®” The constitutional project attempted
to reflect the catalog of rights included in the Covenant.>®® At the same
time, however, some ICESC rights were ultimately not featured in the
constitutional draft despite the initial plans. A good example in this regard
is the right postulated in Article 11 of the Covenant that guarantees an
adequate standard of living, adequate food, clothing, and housing.>®® The
prevailing argument against the inclusion of this right maintained that the
constitutional promulgation could face the danger of the lack of possibilities
for the right’s realization.®® Such an inability in practice would devalue
a constitutional provision to a mere unattainable political aim and, in
turn, would devalue the Constitution despite it being the supreme law in
the country.! To avoid such dangers, the right to social assistance was
included in the Constitution without a definition and enumeration of the
specifics featured in Article 11 of the ICESC. The abstract drafting approach
aimed at ensuring that the legislature could then specify the right in a
manner that would allow for its actual realization in terms of the available
possibilities.>?

There were lengthy related debates stretched out through different ses-
sions on the exact list of fundamental rights that were to be featured in the
constitutional text. Some commission members advocated for elaborating
a detailed fundamental rights framework in the constitutional text. The
argument favoring this approach maintained that only a detailed approach
could preserve the rights’ framework in case of subsequent legislative
changes.>®® Other experts, however, did not support the development of a
detailed list of rights and rather advocated for a more restrained approach,
similar to the one undertaken by the German Basic Law. According to

587 ‘Protocol of the Meeting on 17.06.1991 of the Commission on the Preparation of
the Project of New Constitution, Archives of the National Assembly’ (1991) 14;
‘Transcript of Parliamentary Plenary Session No 134, 16.05.1991° 84.

588 ‘Protocol of the Meeting on 13.02.1991 of the Commission on the Preparation of the
Project of New Constitution, Archives of the National Assembly’ 3.

589 ‘Protocol of the Meeting on 17.06.1991 of the Commission on the Preparation of the
Project of New Constitution, Archives of the National Assembly’ 14.

590 ibid.

591 ibid.

592 ibid 14 ff.

593 ‘Protocol of the Meeting on 13.02.1991 of the Commission on the Preparation of the
Project of New Constitution, Archives of the National Assembly’ 50.
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this perspective, the focus had to be placed on the different constitutional
guarantees for rights’ protection and the limits of the protection.”*

Furthermore, the debates on the exact social rights took into account that
the new constitution would need to be able to lay the foundations of the
new social protection system in the country. A particular concern in this
regard was the tax-financed healthcare system inherited from socialism.>*>
For instance, the debates on the right to health insurance were carried
against the background of the wide-scale plans for reforming the healthcare
system.>®® Therefore, it was considered crucial for the constitutional text to
“promulgate” the right to public health insurance by laying the foundations
for such an insurance system.>%”

In addition to the right to health insurance, the project for the constitu-
tion included the right to free medical care. Long debates accompanied the
inclusion of this right.>® According to some, the right to free medical care
contradicted the right to health insurance. Such views held that healthcare
should be subjected to total restructuring resulting in a contribution-based
system. Hence, some saw the right to free medical care as a continuation
of the tax-financed socialistic healthcare system. However, the proponents
of the right to free medical care considered it an expression of the social
state goal. Namely, the rights to health insurance and free medical care
were not mutually exclusive but were instead complementary. While the
health insurance addressed the healthcare of those paying contributions,
the right to free medical care provided coverage to the more vulnerable
social groups, such as those suffering from material deprivations.>®® In this
sense, free medical care contributed to the social state character of the
country’s social protection development. Proponents of the right to free
medical pointed out the solution portrayed in the Portuguese Constitution

594 ibid 12.

595 For an examination of the historical evolution of the social protection system in the
country, refer to the research section on the historical development of the Bulgarian
social protection.

596 ‘Protocol of the Meeting on 28.06.1991 of the Comission on the Preparation of the
Project of New Constitution, Afternoon Session, Archives of the National Assembly’
(1991) 2 ff.

597 ibid 4.

598 ibid 1.

599 ibid 6.
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of 1975, which explicitly and simultaneously included the rights to health
insurance and free medical care.®%0

In terms of the social state principle, the draft constitutional project
considered that the long list of social rights in the constitutional project
reflected the goal of the social state.®%! Therefore, the social state goal
included in the Preamble was intended to guide the policy in the following
turbulent transition years and the rapid growth of some social risks such
as unemployment.®®> Moreover, the goal of the social state was seen as
fundamental for the development of the solidarity character of the future
social protection system, where redistributive mechanism would provide
for those in great material need.5%3

The creation of the new constitution involved the promulgation of the
supplementary protection provided to groups with special needs.®** The
debates in this regard revealed that the constitution-makers considered that
vulnerable societal groups like mothers, disabled people, and orphaned
children should not only be solely addressed by the general social protec-
tion mechanisms. Instead, it was deliberated that the legislature should have
the constitutional obligation to organize further supplementary forms of
“special protection” concerning such groups.

Additionally, the constitutional project went a step further and concret-
ized the content of special protection provided to (expecting) mothers. The
debates around the elaboration on the mothers™ social rights were based
on the concern that the sole declaration of the right to “special protection”
could still leave too much room for interpretation. This vagueness might

600 ibid 2.

601 ‘Transcript of Parliamentary Plenary Session No 133, 14.05.1991, Grand National As-
sembly, Archives of the National Assembly’. However, the proposal for the inclusion
of the social state was initially met with mistrust by the debates on the constitutional
project in the parliament. The political debates initially engaged with a “superficial
and a very ideological discussion” that aimed at building parallels between the
social state goal and the socialistic political order. See Belov, Constitutional Law in
Bulgaria (2019) 32. Ultimately, the meaning of the “social state” has been clarified
as being a guiding principle in the development of the state mechanisms targeting
those affected by various social risks. See “Transcript of Parliamentary Plenary
Session No 134, 16.05.1991’ 66-67.

602 ibid 72.

603 ibid 94-95.

604 ‘Protocol of the Meeting on 17.06.1991 of the Commission on the Preparation of the
Project of New Constitution, Archives of the National Assembly’ 8.
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result in insufficient protection in some crucial aspects.®®> Therefore, the
right of special protection for mothers was concretized as involving both
pre-natal and post-natal leave.®®® The protection further included free
obstetric care, alleviated working conditions, and other social protection
measures. Some of the adopted constitutional solutions for defining the
special protection of mothers have already been part of the Bulgarian legal
tradition, such as the provision of free obstetric care.®®” Despite the planned
introduction of a health insurance system, a decision was reached that the
state-financed free obstetric care present in the older constitutional law
should be preserved in the new constitutional project. It was considered
that the free obstetric care could still target women who, for some reason,
would have interrupted health insurance rights.

cc. Amendments of the Current Constitution since 1991

Since it entered into force, the Constitution has been amended five times.
Some of these amendments are relevant to the present research objective
as they paved the way for the European Union membership®®® and concern
the relationship between its supranational body of law and national consti-
tutional law.°%® Apart from discussing these changes, the section will also
succinctly deal with the rest of the constitutional amendments that either
concerned the separation of powers or the expansion of the possibilities for
requesting a constitutional review.

The changes concerning the European Union membership were
provided with the Constitution’s second amendment of 2005.0 In general,
since its very creation, the Constitution envisioned the direct application in
the domestic law of the norms of international treaties, which are ratified,

605 ‘Protocol of the Meeting on 28.06.1991 of the Comission on the Preparation of the
Project of New Constitution, Morning Session, Archives of the National Assembly’
1.

606 ibid.

607 ibid Iff.

608 Drumeva, Constitutional Law/Koncmumyuyuonno npaso (2018) 179.

609 The legal debates concerning the relationship between EU law and Bulgarian consti-
tutional law is discussed in detail in the respective section on the potential of EU law
as an influencing factor upon the social protection system.

610 Law Amending and Supplementing the Constitution of the Republic of Bulgaria, SG
18/25.02.2005.
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promulgated in the State Gazette, and have entered into force with respect
to the Republic of Bulgaria. Therefore, considering these international law
requirements in the Constitution, the 2005 amendment introduced EU law
as a new type of specific supranational legal order.®!!

The constitutional distinction between the international law instruments
and EU law is visible in two main regards. First, the amendment explicitly
introduced the European Union as a supranational organization, while
the rest of the international organizations are left unnamed in the consti-
tutional text. Authors consider that this approach highlights the special
relationship between the national and EU law and indicates the latter as an
idiosyncratic legal order that could not be equated to international law.?
The amendments provided that the National Assembly can confer powers
to the European Union that follow from the Constitution (Art. 85(1), CRB).
Therefore, the constitutional changes do not contain material provisions
on the EU law and its status but rather authorize the transferring of consti-
tutional powers to the given organization in certain areas. Some scholars
view that this thrift wording of the amendment enables the primacy of EU
law.%13 According to this view, the constitutional provisions entail the direct
applicability of EU law that renders inapplicable all contradicting national
norms.®"

Second, the 2005 constitutional amendment provided more stringent
conditions for ratifying the primary sources of EU law compared to the
requirements of international law ratification. For example, the ratification
of international law instruments requires a majority of more than half
of the present members of Parliament (Art.81(2), CRB). In contrast, the
ratification of the primary EU law instruments requires a qualified majority
of two-thirds of all members of Parliament (Art. 85(2), CRB).

Moreover, the EU membership amendment introduced another signific-
ant change in the constitutional text. The change stipulated that Bulgaria
is to participate in the building and development of the EU (Art. 4(3),
CRB).%"> The amendment was incorporated in Article 4, which contains

611 Drumeva, ‘The Primacy of EU Law over National Law/ITpumar Ha mpaBoTO
Ha EBpormeiickust cbio3 mpep HanuoHaaHOTO mpaBo’ (2009) 10 Juridical World/
IOpupnyecku caar 11.

612 ibid.

613 ibid 12.

614 ibid.

615 Initially it was planned that a similar text is instead to be included in the constitu-
tional Preamble. See ibid.

187

(o) ENR


https://doi.org/10.5771/9783748920311-177
https://www.nomos-elibrary.de/agb

Part 3: European Union Law Influence on the Social Protection System in Bulgaria

the foundational principle of the rule of law. Some scholars interpret this
approach as entailing the supranational engagement of the country in its
capacity as a state governed by the rule of law.%¢ The participation in the
building and development of the EU further represents an obligation for
the legislature to ensure harmony between the national and the suprana-
tional legal order, including securing EU law primacy.”

The 2005 EU-related amendment introduced some further alterations.
These included the possibility of acquiring land by foreigners following the
conditions ensuing from Bulgaria’s accession to the European Union or by
virtue of the conclusion of an international treaty (Art. 22(1), CRB). Finally,
the amendment dealt with enabling the participation of European citizens
in the local elections and the elections for the European Parliament carried
out on Bulgarian territory (Art. 42(3), CRB).

Prior to the amendment, the Constitutional Court was requested to
provide an interpretive decision on whether the intended constitutional
changes related to the planned EU Membership could be introduced by
the ordinary National Assembly or instead required a Great National As-
sembly.®!® The former can amend and supplement the constitutional norms
(Art.153, CRB) except for the cases concerning constitutional changes in
state organization and governance, which would require Great National
Assembly (Art. 158.3, CRB). The Court concluded that the EU Membership
would not interfere with the constitutional democratic model of state or-
ganization and the form of governance.®’® Hence, the amendments of the
Constitution could be carried out by the ordinary National Assembly.6?
Furthermore, the Court considered that the already present constitutional
provisions paved the way for the country’s accession to the EU. Namely,
Article 24(2) stipulated that the country is engaged in promoting just inter-
national order. Apart from indicating general openness towards the interna-

616 Drumeva, Constitutional Law/Koncmumyyuonro npaso (2018) 182.

617 Drumeva, ‘The Primacy of EU Law over National Law/IIpumar Ha mpaBOTO
Ha EBpoOmeicKus Cbr3 mpep HalHOHAaAHOTO npaBo (2009) 10 Juridical World/
IOpuandecku caar 13.

618 Constitutional Decision No 3/2004 on case 3/2004.

619 The reasoning of the constitutional decision also delved into the issue of the rela-
tionship between EU law and national constitutional law. The argumentation of the
Constitutional Court in this regard is examined in detail in the part on the potential
of EU law as an influencing factor upon social protection.

620 Constitutional Decision No 3/2004 on case 3/2004 para V1.

188

(o) ENR


https://doi.org/10.5771/9783748920311-177
https://www.nomos-elibrary.de/agb

A. Preliminary Considerations on the Potential Influencing Factors

tional legal order, the provision was interpreted to imply a constitutional
mandate for actions and measures towards building a united Europe.®?!

Apart from the EU-related amendments, a couple of further constitution-
al changes and reversed attempts for amendments deserve mentioning due
to their general constitutional implications, mainly about the separation
of powers. A 2006 constitutional amendment concerned the curtailing of
the immunity of the members of parliament and the Constitutional Court
judges.®2? Before the amendment, detention and criminal prosecution for
these two categories of individuals could be carried out in cases of serious
criminal offenses. The amendment provided a possibility of detention and
criminal prosecution even in cases of general crimes.%2*

In 2006, another constitutional amendment reinforced the authority and
control of the legislative power over the judicial branch.®?* The amend-
ment introduced the constitutional requirement that the presidents of the
Supreme Court of Cassation®?® and the Supreme Administrative Court,
and the Prosecutor General have to all report annually to the National
Assembly that has to hear and accept their reports (Article 84.16, CRB).
The annual reports have to provide information on the application of the
law, the activities of the courts, the prosecution office, and the investigating
bodies.2

However, one part of the 2006 amendment was declared unconstitution-
al by the Constitutional Court. Namely, the amendment stated that in
cases of serious infringements or systematic neglect of official duties, as
well as actions undermining the judiciary’s prestige, the Presidents of the
Supreme Court of Cassation and the Supreme Administrative Court, as
well as the General Prosecutor, could be removed from their positions. The

621 ibid para V.L

622 Article 147(6) of the Constitution states that the judges of the Constitutional Court
enjoy the same immunity as the members of the parliament.

623 §1, Law Amending and Supplementing the Constitution of the Republic of Bulgaria,
SG 27/31.03.2006 2006.

624 §2, ibid.

625 Supreme Court of Cassation (“BbpxoBeH KacanpioHeH c¢bp”) is the court exercising
supreme judicial supervision in Bulgaria over civil and criminal law cases. See
Article 108, Law on the Judicial Power, SG 64/07.08.2007 (with later amendments).
The English translation of the court’s name in the present research work is taken
from the official English translation of the Bulgaria Constitution (available at the
National Assembly’s webpage at https://www.parliament.bg/en/const).

626 §2, Law Amending and Supplementing the Constitution of the Republic of Bulgar-
ia, SG 27/31.03.2006 2006.
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state President could remove the magistrates based on a proposal of ¥4 of
the members of Parliament that needed to be adopted by % of the members
of Parliament. The amendment envisioned that the state President could
not deny the dismissal upon a second proposal for removing the given
magistrates.®”” The amendment was referred to the Constitutional Court
by the Plenum of the Supreme Court of Cassation for a constitutionality
review. The Constitutional Court decided that the amendment was indeed
unconstitutional since it interfered with the independence of the judicial
system and the principle of the separation of powers.®?8 Moreover, the
reform attempted to grant the National Assembly powers that the Constitu-
tion had already granted to the High Judicial Council.6%°

Finally, the constitutional amendments related to fundamental rights
also deserve a brief mention due to the latter’s relevance to the research
purpose. The changes in this regard included the extension of the possible
actors that can request a constitutional review due to alleged violation
of the fundamental rights and freedoms. The possibilities for requesting
constitutional review initially used to include an initiative from no less than
Y of all members of Parliament, the Council of Ministers, the Supreme
Court of Cassation, the Supreme Administrative Court, or the General
Prosecutor (Art. 150, CRB).930 In 2006, this list was enlarged with the Om-
budsperson, who is allowed to request a constitutional review on legislation
that violates citizens’ fundamental rights (Art. 150(3), CRB).%! In addition,
in 2015, the Supreme Bar Council was also provided with the prerogative to
request a review of legislation that allegedly violates fundamental rights and
freedoms (Art. 150(4), CRB).632

627 §6,ibid.

628 Constitutional Decision No 7/2006 on case 6/2006.

629 The High Judicial Council has the authority to appoint, promote, demote, trans-
fer and remove from office judges, prosecutors, and investigating magistrates
(Art.129(1), CRB).

630 In terms of issues pertaining to the allocation of competences, the municipal coun-
cils can also request a constitutional review.

631 §8, Law Amending and Supplementing the Constitution of the Republic of Bulgar-
ia, SG 27/31.03.2006.

632 ibid.
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b. Constitutional Law in Bulgaria
aa. General Considerations

A concise examination of the conceptual constitutional characteristics is
required to support the subsequent process of defining Bulgarian constitu-
tional law in a manner that enables it to serve as a potential influencing
factor. Therefore, the following analysis is going to briefly examine the
elements of the constitutional content and function. Next, the section will
concisely analyze the main abstract considerations on the constitutional
concept essential for the constitutional ability to influence social protection.

(1) Constitutional Content and Functions

In terms of constitutional content, the division between formal and mater-
ial constitutional law content has been long established in the academic
literature. The formal aspect understands the constitution as “a solemn
document, a set of legal norms that may be changed only under the obser-
vation of special prescriptions, the purpose of which is to render the change
of these norms more difficult”.?3® Therefore, the first formal element is
the recording of the constitutional norms in a written codified form by
the competent authority in this regard. The written form of the constitu-
tional text could be carried out in a single or several related documents.
There could be no stringent requirements on the exact character of the
constitutional codification. It is generally accepted that the main aspects of
constitutional law should be incorporated in codification. Still, there are ex-
amples of countries with “uncodified constitutions” that have acquired their
constitutional arrangements over time based on various codified statutes
and conventions.t3

The second formal aspect concerns the increased legal force of the con-
stitution®® reflected in the aggravated requirements for its amendment.
Some consider the requirement of the special amendment as an indispens-

633 Kelsen, General Theory of Law and the State (1949) 124.

634 For instance, see Grote, ‘The United Kingdom’ (2017) <https://oxcon.ouplaw.com
/view/10.1093/0cw/law-ocw-cm981.016.1/law-ocw-cm981#law-ocw-cm981-note-1>
accessed 18 February 2019.

635 Jellinek, Allgemeine Staatslehre (1914) 520.

191

(o) ENR


https://oxcon.ouplaw.com/view/10.1093/ocw/law-ocw-cm981.016.1/law-ocw-cm981#law-ocw-cm981-note-1
https://oxcon.ouplaw.com/view/10.1093/ocw/law-ocw-cm981.016.1/law-ocw-cm981#law-ocw-cm981-note-1
https://oxcon.ouplaw.com/view/10.1093/ocw/law-ocw-cm981.016.1/law-ocw-cm981#law-ocw-cm981-note-1
https://oxcon.ouplaw.com/view/10.1093/ocw/law-ocw-cm981.016.1/law-ocw-cm981#law-ocw-cm981-note-1
https://doi.org/10.5771/9783748920311-177
https://www.nomos-elibrary.de/agb

Part 3: European Union Law Influence on the Social Protection System in Bulgaria

able constitutional characteristic.93¢ There are ranging nuances on the issue
of the difficulty of the amendment.®®” The idea of constitutional rigidity
indicates the severity of the amendment procedure and the presence of
entrenched clauses, as well as the rareness and difficulty of a change.58
In this sense, some constitutions are regarded as “rigid”®* since they con-
tain high amendments thresholds, including a parliamentary supermajority
or higher quorum requirements. In contrast, other constitutions are seen
as “flexible” as their amendment processes are relatively relaxed and, for
instance, involve ordinary legislative majorities. Some constitutions might
contain divergent procedures for the amendment of their different prin-
ciples, provisions, or parts.®40

Third, the increased legal force of the constitution is mirrored not only
in its aggravated amendment but also in its precedence over ordinary law.
The increased legal force of the constitution is a conceptual element that
stands between the “formal” and “material” meaning.®?! The constitution
represents the highest level within the hierarchical structure of the state’s
legal order.®4? Since the constitution restricts the legislative power,®4* the
laws which result from it also need to be subordinate to the basic norm. All
other “purported” legislation that contradicts the norms of the constitution
becomes legally void.o44

636 ibid 534; Kelsen, General Theory of Law and the State (1949) 124; Stern, Das
Staatsrecht der Bundesrepublik Deutschland (1984) 78.

637 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 148.

638 Contiades and Fotiadou, in Contiades, Engineering Constitutional Change (2013)
459.

639 Previously, the distinction between “rigid” and “flexible” constitutions was based on
whether the constitution could be enacted or amended similarly to the ordinary
laws. For instance, see Kelsen, General Theory of Law and the State (1949) 259. How-
ever, with time and the occurrence of constitutions that possessed dissimilar pro-
cedures for amendment of different parts this straightforward distinction became
obsolete. See Roznai, ‘Rigid (Entrenched)/Flexible Constitutions’ (2018) <https://ox
con.ouplaw.com/view/10.1093/law-mpeccol/law-mpeccol-e18> accessed 18 February
2019.

640 ibid. These varying amendment requirements within one constitution are referred
to by some as “selective rigidity” and obstruct a straightforward comparison be-
tween the constitutions on the mere basis of its “flexibility” or “rigidity”.

641 Vergho, Soziale Sicherheit in Portugal und ihre verfassungsrechtlichen Grundlagen
(2010) 214.

642 Kelsen, General Theory of Law and the State (1949) 124; Stern, Das Staatsrecht der
Bundesrepublik Deutschland (1984) 105.

643 Hart, The Concept of Law (1961) 68.

644 ibid.
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The second material conceptual aspect understands the constitution as
encompassing the norms that regulate the legislation process.®4> According
to some, a broader understanding of the concept would belong to the
realm of political theory.546 This broader understanding would materially
define constitutions as including all of the norms regulating the establish-
ment and the competences of the highest executive and judicial organs.
In contrast, opposing views argue that focusing a definition on legal valid-
ity is ultimately unable to give insight into the role of the law in the
establishing and maintaining of the state.%4” Therefore, a broader concep-
tual view considers the material sense as being composed of two main
elements. On the one hand, the material aspects concern the fundamental
regulating of a state’s “organization, form, and structure”.®® On the other
hand, the material sense covers the norms regulating the legal position of
the individuals.®*® The extent to which the material constitution spreads,
however, is unclear.®> It is generally accepted that there could be material
constitutional norms that do not form part of the formal understanding of
the concept.®!

Apart from a quick look into the constitutional contents and their char-
acteristics, one needs to also concisely consider the constitutional functions
in order to enable subsequent concept definition. There are various func-
tions present in the literature. Still, due to the context of the present work,

645 The material understanding of the constitution “consists of those rules which regu-
late the creation of the general legal norms, in particular legal statutes”. See Kelsen,
General Theory of Law and the State (1949) 124.

646 ibid 259.

647 A main issue is that narrowing down the material understanding of the constitution
to the regulation of the legislation process is unable to account for the concept of
sovereignty since it “leads only to a circularity in which the state, which on the
one hand exists prior to law, also presents itself as a presupposition of law”. See
Loughlin, The Idea of Public Law (2004) 91.

648 Stern, Das Staatsrecht der Bundesrepublik Deutschland (1984) 78; Stoichev, Constitu-
tional Law/Koncmumyyuonno npaso (2002) 67.

649 For instance, Jellinek states that constitutions contain norms concerning both the
supreme organs of the state and the fundamental position of the individual in
relation to the authority of the state. See Jellinek, Allgemeine Staatslehre (1914) 505.

650 The blurriness stems from the problem of the degree of significance that the dynam-
ics of the domestic distribution of power have for the understanding of the concept
of constitution. See Stern, Das Staatsrecht der Bundesrepublik Deutschland (1984)
108.

651 Kelsen, General Theory of Law and the State (1949) 260; Stern, Das Staatsrecht der
Bundesrepublik Deutschland (1984) 78.
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the following will only briefly focus on the most relevant and all-encom-
passing aspects. Generally, the constitution bears the functions of funda-
mentally organizing, stabilizing, and unifying the state. In this sense, the
constitution regulates the state’s order in a foreseeable manner.®>? To do
50, it needs to achieve stability by establishing the right balance between
continuity and openness to the challenges of the present. Since there are
no universal formulas for resolving the conundrum of maintaining consti-
tutional traditions by simultaneously responding to new social challenges,
each constitution needs to find the appropriate approach. However, the
issue is crucial as it illustrates whether a given constitution can maintain a
state’s unity.>

Further, another main task of the constitution is related to the legitima-
tion of public authority.®>* The state authorities’ power is not pre-set but
requires legitimation in terms of its acquiring and subsequent exercise.
Namely, the exercise of state power is not just subject to initial legitimation
but is to remain within the lines defined by the constitution. Therefore, the
legitimation of power is composed of both granting power and constrain-
ing it within certain limits.®>> Furthermore, the function of legitimation
is based on the principle of popular sovereignty, which roots the constitu-
tional power back in the people. > For the latter principle to apply and
the constitution to fulfill its legitimizing function, the exercise of public
authority must be based on democratic legitimation.®”

Last but not least, the constitution bears the function of safeguarding the
rights and freedoms of the individual.®*® The constitutional rights are tra-
ditionally®>® broadly divided into the so-called “negative rights”, which pro-
tect against state intervention, and “positive rights”, which necessitate state
participation for their realization.®®® Different scholars have increasingly

652 Drumeva, Constitutional Law/Koncmumyuyuonno npaso (2018) 120-121.

653 ibid 121.

654 ibid.

655 Lindsay, ‘Constitutional Limitations on Government Powers’ (1915) 5 Proceedings of
the Academy of Political Science in the City of New York 94.

656 Wheatley, Democracy, Minorities and International Law (2005) 128.

657 Beetham, in Jones and Weale, The Legitimation of Power (1991) 117 ft.

658 Drumeva, Constitutional Law/Koncmumyyuonro npaso (2018) 120.

659 Dahlberg, ‘Should Social Rights Be Included in Interpretations of the Convention
by the European Court of Human Rights?’ (2014) 16 EJSS 255.

660 In relation to the assumption that civil and political rights require state’s restrain
from action, scholars point out that civil and political rights often demand concrete
legislative and administrative protection actions. See Eichenhofer, in Hohmann-
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challenged this traditional division in the last years.®¢! Still, the safeguarding
of “negative rights” is considered the main motivation for creating some
of the first constitutions.®> Some scholars claim that constitutions serve
first and foremost the protection of freedoms and rights of the citizens
from the abuse of state power.%3 The inclusion of rights and freedoms in
the constitution ensures that the constitution will be able to serve as a
foundation for the state’s governance.5%4

(2) Conceptual Considerations

After the constitutional content and functions have been concisely presen-
ted, the next step towards the definition of the term “Bulgarian consti-
tutional law” concerns examining the conceptual characteristics of the
concept in general. The aim is to present conceptual characteristics tightly
intertwined with the study’s goal. Given the purpose of the research, the
term “constitution” needs to designate the constitutional norms” “ought to”
purpose.®®> The concept should be able to reflect upon the aim of examin-
ing the relationship between the constitution and social protection. Then,
the constitutional term needs to be understood normatively, which implies
the underlining of the validity of its norms regardless of the actual situation
regarding the adherence to these norms.®®® The normative understanding
of the term enables the constitution to contain specifications for the differ-
ent areas of the law, including social protection.

Dennhardt and others, Grundrechte und Solidaritit (2011) 30-31. Alternatively, au-
thors point out that social and economic right at times do require state’s restrain
from action. See Dahlberg, ‘Should Social Rights Be Included in Interpretations of
the Convention by the European Court of Human Rights?’ (2014) 16 EJSS 256.

661 Some scholars reject the “positive” and “negative” taxonomy since they consider it
to be “overtly simplistic” and “artificial”. See Clements and Simmons, in Langford,
Social Rights Jurisprudence (2012) 409 ft.

662 Drumeva, Constitutional Law/Koncmumyuyuonro npaso (2018) 665.

663 Grimm, Constitutionalism (2016) 4-23.

664 Stern, Das Staatsrecht der Bundesrepublik Deutschland (1984) 94.

665 Kelsen states that “the norm is the expression of the idea that something ought to
occur, especially that an individual ought to behave in a certain way”. However, this
reveals nothing in relation to whether the individual really behaves in accordance to
the “ought to”. See Kelsen, General Theory of Law and the State (1949) 36.

666 “That is to say, the legal rule is valid even in those cases where it lacks efficacy”.
See ibid 30. More on the transition from the actual status quo to the “ought to”, see
Nenovski, Law and Values/IIpaso u Llennocmu (1983) 46.
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Further, the normative meaning of the constitutional concept also leads
to the aspect of the constitutional precedence over ordinary laws.%¢” The
precedence is crucial for the present study since the goal of determining
constitutional influence requires that the constitution and the social protec-
tion system are not positioned on the same level. The legal order’s unity is
founded upon the requirement that the creation of one norm is determined
by another, higher norm, whose creation, in turn, is determined by an even
higher norm. In this sequence, the ultimate source of dominance is the
basic norm, which bears the highest rank in the legal order.°® Hence, if
the constitution did not possess the power of precedence and domination,
a higher norm should have the ultimate precedence in the given legal
order.5¢?

When it comes to the discussed formal elements of the constitutional
content, the aggravated amendment of the constitution is related to its
supremacy.®’? If the constitution could be procedurally amended as the
ordinary legislation, then the supposed higher ranking of the constitution
compared to social protection laws would, in reality, be quite feeble. As
mentioned above, the formal codification element does not amount to an
indispensable feature of the constitutional concept. Still, the presence of
a codified constitutional document can serve as a starting point for the
research and the determination of substantive constitutional law. In the
case of uncodified constitutional norms, these must also respond to the
requirement for precedence over ordinary legislation.

The material content of the concept of the constitution could be com-
posed of norms concerning the organization of the state and norms regu-
lating an individual’s legal position. Both types of norms are important
for concrete research since they can have relevance for social protection.
Further, the constitutional term incorporates the main functions outlined
in the previous sub-section since the study’s goal does not impose any
restrictions on the given purposes that the constitution needs to fulfill.

In Bulgarian legal science, there is a general concord on the content of
the abstract concept of constitution. Namely, it is widely accepted that the
term embraces the systematized amalgamation of public law norms that
determine the main features of the legal organization and governance of the

667 Grimm, Constitutionalism (2016) 321.

668 Adamovich and others, Osterreichisches Staatsrecht (2011) 3.
669 Kelsen, General Theory of Law and the State (1949) 124.
670 Belov, Constitutional Law in Bulgaria (2019) 56.
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state.”! These norms are ultimately determined based on the constituent
power.®”2 Thus, in understanding the constitutional concept and the power
of the constitutional norms, the national definitions rely on the concept
of constituent power (“pouvoir constituent”), which indicates “the ultimate
source of authority in the state”.%”> Therefore, the predominant definition
embraces the formal elements discussed above that rely on a codified sol-
emn document and the material aspects of the fundamental definition of
the state’s order, in combination with the function of state organization.

bb. Bulgarian Constitutional Law in the Framework of the Research

For the research to examine the specific constitutional requirement for so-
cial protection, it must first be assessed which Bulgarian norms correspond
to the considerations of the constitutional content, functions, and general
conceptual features, as discussed in the preceding parts. To begin, there
are several aspects concerning the requirement for the precedence of the
constitution over ordinary legislation. First, Article 5(1) of the CRB states
that the Constitution is the “supreme law”®7* and, as such, no other law can
be contrary to the constitutional norms. The reliance on the adjective “su-
preme” implies gradation and conveys the meaning that the Constitution
has the greatest legal force in comparison with the rest of the legislation.®”>
The legal force is expressed in the subordination of legal acts between each
other and entails that the legal act with lesser legal force should conform
with the higher legal act. Given that the Constitution has the greatest legal
force, then ordinary laws have to conform to it.

671 Vladikin, General Theory of the State/O6wo Yuenue 3a Aspmasama (2000) 87;
Drumeva, Constitutional Law/Koncmumyuyuonno npaso (2018) 27.

672 Vladikin, General Theory of the State/O6uo Yuenue 3a Aspmasama (2000) 87;
Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 27; Spasov, Study on
the Constitutuion/Yuenue 3a Koncmumyyusama (1997) 27.

673 Loughlin, The Idea of Public Law (2004) 2. For a comprehensive review of the
concept, please, see ibid 99-113.

674 The usually utilized descriptive adjective for the constitutions as a “highest”
(“Bucir”) norm, which indicates its precedence, has been replaced by the even
stronger adjective in terms of the degree of precedence by the reliance of the word
“supreme” (“BbpxoBen”). For overview on the difference in the usage of these adjec-
tives in the Bulgarian Constitution, see Nenovski, ‘The Individual Rights in the 1991
Constitution of the Republic of Bulgaria/TIpaBara na aAnuHOocTTa B KOHCTUTYIHIATA
Ha Perry6anka Boarapus or 199117 (1995) 36 Legal Thought/ITpaBra Mucba 7-8.

675 Stoichev, Constitutional Law/Koncmumyyuonno npaso (2002) 65.
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What’s more, the constitutional precedence also stems from Article 4(1),
which provides that the state is governed by the rule of law, thereby imply-
ing the state’s commitment to the Constitution as a law with the greatest
legal force. The principle of the rule of law is strongly pronounced since
it is part of the highest values in the Preamble®’® and is further featured
in Article 4 as one of the fundamentals of the constitutional order. The
requirement for adherence to the Constitution is mentioned several times
throughout the text in definitions of the highest state organs’ organization
and functions that are tied to the requirement for conformity with the
constitutional provisions.®””

Last but not least, the precedence of the CRB is also reflected in Article
5(2), providing that the constitutional provisions “shall apply directly”.6”8
According to the Constitutional Court, the “shall apply directly” provision
entails that all citizens and legal entities can rely directly on the constitu-
tional norms in defense of their rights and legal interests.®”° The direct
application of the Constitution is also expressed in the annulment of pre-
existing legislation that contradicts the basic law.580

676 Drumeva, Constitutional Law/Koncmumyyuonro npaso (2018) 134.

677 For instance, Article 67(2) on the National Assembly or Article 103(1) on the Presi-
dent or Vice-President, CRB.

678 In the national scholarship, there are conflicting views on which constitutional
provisions could be considered as directly applicable. Some believe that all constitu-
tional provisions fall under this category, as there is no exception to the provision
on direct applicability. See Stoichev, Constitutional Law/Koncmumyyuonno npaso
(2002) 69. Other scholars argue that only some of the provisions are capable to be
directly applicable as the CRB itself provides that legislation needs to be enacted
for the realization of some of its provisions. See Spasov, Study on the Constitutu-
ion/Yuenue 3a Koncmumyyuama (1997) 35. Finally, scholars point that there could
be contradictory interpretations of Article 5(2) of the CRB when it is examined
together with Chapter VIII of the Constitution that establishes the concentrated
constitutional control in the country through the Constitutional Court. Namely, the
direct effect of the CRB could be interpreted in a way allowing all courts to directly
apply the constitutional provisions in case of doubt of unconstitutionality. However,
the Constitutional Court is the only institution allowed to declare unconstitution-
ality. Regular courts are instead only allowed to disregard “pre-existing laws” on
grounds of unconstitutionality. See Belov, Constitutional Law in Bulgaria (2019) 56.

679 Constitutional Decision No 10/1994 on case 4/1994.

680 If the pre-existing legislation which was contradictory to the Constitution was not
annulled by the new highest law but remained in force until it was annulled by a
law enacted on the basis of the new Constitution, the pre-existing law would weaken
the new Constitution by obstructing its direct applicability. Thus, the old legislation
that contradicts the constitutional provisions should be considered as annulled on
the day of the entry into force of the new Constitution. See Constitutional Decision
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In addition to being the supreme law in the country, the Constitution
provides the fundaments of the state organization. The Constitution defines
the foundations of the form of government and the economic organiza-
tion, legitimatizes and limits state power, and organizes the highest state
organs.%®! The constitutional text also establishes the basics regarding the
individual’s position, including through a wide-ranging list of fundamental
rights and safeguarding mechanisms for rights” protection such as the Con-
stitutional Court, the administrative justice, and the Ombudsperson.®8?

When it comes to the formal feature of the aggravated amendment of
the constitution, it could be observed that changes to the CRB are more
difficult than reforms of ordinary laws. Namely, there are two-track pro-
cedures®® built upon material criteria, which entail different formal and
material amendment aspects. While the ordinary National Assembly can
carry out the first type of amendment, the second amendment procedure
concerns issues of such crucial importance for the state and society that
only a Grand National Assembly can execute it. According to Article 154(1)
of the Constitution, the first type of amendment procedure initiative should
be introduced by either ¥4 of the members of parliament or the President.
Then, the proposal is approved if it is supported by % of all members after
undergoing three-stage voting on different days.

If the proposal received less than % but not less than % from the
votes of all members, it could be reintroduced for voting after at least
two months but not more than five months. The new voting requires the
support of % of the votes of the members of parliament (Art.155(2), CRB).
The other amendment procedure requires the Grand National Assembly
and concerns areas that have been exhaustively listed in Article 158. Some
issues that belong to this amendment procedure deal with the changes in
the state’s territory and changes in the forms of state structure and state
government. The main purpose of the Grand National Assembly is the en-
actment of a new constitution. The Grand National Assembly is composed
of 400 members who have been elected following the election law in force
(Art. 157, CRB).

No 10/1994 on case 4/1994 para 1. For more on this issue, see Stalev, Problems of
the Constitution and Constitutional Jurisprudence/IIpo6aemu na Koncmumyyuama
U KoHCmumyyuoxHomo npasocsoue (2002) 13-14.

681 Stoichev, Constitutional Law/Koncmumyyuonno npaso (2002) 95; Spasov, Study on
the Constitutuion/Yuenue 3a Koncmumyyusama (1997) 95.

682 Belov, Constitutional Law in Bulgaria (2019) 31.

683 ibid 42.
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Apart from the formal aspect of codification, constitutional norms stem-
ming from customary constitutional law can also be found outside the
body of the codified document. To clarify, through the case law of the
Constitutional Court, the principle of proportionality is now firmly estab-
lished as a constitutional requirement for the legislature.%®* Apart from the
proportionality principle, further unwritten constitutional principle stem-
ming from the rule of law includes the aspect of legitimate expectations.®%
Additionally, international conventions that have been ratified according to
Article 5(4) of the Constitution and have thus become part of the national
law can be viewed as sources of constitutional law.%%¢ Moreover, further
legal sources and even regulations on the organization of supreme state
organs, like the Regulation on the Organization and Activity of the National
Assembly, are also regarded as sources of constitutional law.%®” Last but
not least, the judgments of the Constitutional Court on constitutional inter-
pretation or norm control represent sources of law and are attributed to a
constitutional law rank.688

To wrap it up, the concept of Bulgarian constitutional law in the research
framework includes norms that hold precedence over ordinary law and
concern fundamental state organization and the rights and freedoms of the
individual. Hence, it can be expected that, in a normative sense, the consti-
tutional law can represent an influencing factor in the social protection
system. The set of constitutional norms serves the functions of organizing
and stabilizing the state and aim at maintaining its integrated unity. A
further component of the definition is the constitutional law’s ability to
legitimize state power and the limitation of its exercise predominantly
expressed in the function of protecting individual rights. The Bulgarian
constitutional law contains both codified and unwritten norms in terms of

684 For instance, see Constitutional Decision No 7/2012 on case 2/2012; Constitutional
Decision No 2/2015 on case 8/2014.

685 Constitutional Decision No 10/2012 on case 15/2011.

686 Stoichev, Constitutional Law/Koncmumyyuonno npaso (2002) 47.

687 Spasov, Study on the Constitutuion/Yuenue 3a Koncmumyyuama (1997) 84-85. In
this regard, even some decisions of the National Assembly, which generally have
no normative character, could be considered sources of constitutional law if they,
for instance, deal with procedural rules for the election of the prime minister or
Constitutional Court judges. See Stoichev, Constitutional Law/Koncmumyyuonno
npaso (2002) 47.

688 The decisions on the institutional conflicts on the separation of powers may have
normative character since they can contain important interpretations on the respec-
tive constitutional provisions. See Belov, Constitutional Law in Bulgaria (2019) 290.
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formal characteristics. Compared to ordinary law, the codified constitution-
al document is characterized by a more aggravated amendment procedure.
Still, the constitutional law concept embraces both uncodified norms and
further sources, such as principles of customary constitutional law, ratified
international treaties, and decisions of the Constitutional Court.

c. Structure of the Current Bulgarian Constitution

Generally, the structure of constitutions tends to be divided into two main
parts.®® On the one hand, a considerable part often deals with the state
organization that includes the state’s economic, social, and political founda-
tions, as well as the separation of powers and the work and interactions of
the supreme state organs. On the other hand, the other part addresses the
regulation of the legal position of the individual. Further, the material order
of the Constitution contains other norms, such as constitutional principles
and state objectives, which have significance for the shaping of the state
tasks but cannot be simply assigned to one of the groups of constitutional
parts mentioned above.®%0

The Bulgarian Constitution is divided into 10 Chapters, preceded by
a Preamble and followed by “Transitional and Concluding Provisions”.
The latter provisions represent an organic part of the constitutional text,
even if they are not incorporated in the Constitution’s main body.®! The
Preamble poses greater difficulties in determining its exact relation to the
constitutional norms, especially when it comes to its legal status. The ques-
tion of whether the provisions of the Preamble can result in legal rights
and duties has been debated by different authors.®*> In the Bulgarian legal
scholarship, the views on the matter are polarized.t®* Still, the greater part
of the scholars concludes that the Preamble of the CRB is not just a political
declaration but represents an abstract synthesis of the main constitutional
principles, which are foundational for the whole constitution.®®* Even if

689 Stern, Das Staatsrecht der Bundesrepublik Deutschland (1984) 121.

690 ibid 122.

691 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 155.

692 Orgad, “The Preamble in Constitutional Interpretation’ (2010) 8 Int. J. Const. Law
714; Drumeva, Constitutional Law/Koncmumyyuonto npaso (2018) 157.

693 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 157.

694 Koicheva, Survivor Pensions/Haciedcmeenu nencuu (2009) 79-80; Drumeva,
Constitutional Law/Koncmumyyuonno npaso (2018) 157-158; Mrachkov, in Top-
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the provisions of the Preamble do not have the legal character of the legal
norm, they have a key role in interpreting the logic and content of the
constitutional norms.®*> In assessing the legal status of the Preamble, the re-
search will predominantly rely on the Constitutional Court’s interpretation
of the legal force of the Preamble’s provisions.

Returning to the main body of the CRB, the Constitution begins with a
chapter on the fundamental principles of state order, containing the main
principles for the state’s governance, including the economic foundations
of the state. The CRB does not contain a separate chapter on the economic
basis but rather intertwines the economic organization with the rest of
the basic principles of state organization. This approach toward the consti-
tutional structure can be explained by the historical moment in which the
document was created. The CRB was destined to serve as one of the main
tools for transitioning from socialism to democracy and building a market
economy. Accordingly, the new free-market economy became intertwined
with the fundamental organization of the state in the constitutional text.%

The chapter also contains some state objectives, characterized as general
policy objectives documented in the Constitution. Some of these state
objectives include protecting families, motherhood, and children (Art. 14,
CRB). The state objectives impose an obligation to the extent that the state
needs to pursue the declared objectives.®®” However, state objectives could
not be seen as a requirement for creating subjective rights.%®8 In fact, the
creators of the Constitution found it necessary to formulate some of the
mentioned state objectives also as rights®® in the next chapter of the CRB,
rather than considering that it would be enough to leave them just as state
objectives.

ical Issues of the Labour and Social Insurance Law/Axmyainu npobremu Ha
mpydosomo u ocueypumesrnomo npaso (2016) 39; Mrachkov, in Topical Issues
of the Labour and Social Insurance Law/Axmyasnu npobremu Ha mpyoosomo u
ocuzypumesromo npaso (2017) 43; Tanchev, Introduction to Constitutional Law/
Besedenue 8 Koncmumyyuonnomo ITpaso (2003) 333-334; Spasov, Study on the
Constitutuion/Yuenue 3a Koncmumyyusama (1997) 42-43.

695 Mrachkov, in Topical Issues of the Labour and Social Insurance Law/Axmyainu
npobaemu Ha mpydosomo u ocuzypumeiromo npaso (2016) 39.

696 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 155.

697 Sommermann, Staatsziele und Staatszielbestimmungen (1997) 377.

698 ibid 418-419.

699 For instance, the state objective for the protection of the family, motherhood and
children has been concretized in different subjective rights in the provisions of
Article 47 of the CRB.
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The chapter on the fundamental state order principles is followed by the
chapter on citizens’ fundamental rights and duties. The chapter contains
all rights without grouping them by some criteria. The CRB includes the
most extensive catalog of fundamental rights in the history of Bulgarian
constitutional law.”% In addition to the fundamental rights chapter, the
CRB further contains certain fundamental principles that can shape the
common obligations of the state, including in view of fundamental rights.
Some of these principles include the principle of human dignity part of
Article 4(2) and Article 6(1), the principle of equality stated in Article 6(1),
and the rule of law proclaimed in Article 4(1). Generally, constitutional
practices have demonstrated that principles can result in a multitude of
material consequences, thereby enabling them to reach out far into the
substantive law.”!

The following chapters of the CRB deal with the issues of the organiza-
tion of the state power and set the norms for the work of the National
Assembly, the President of the Republic, the Council of Ministers, and the
judicial power. The next chapter on the local self-government and adminis-
tration introduces the constitutional decentralization aspects of the vertical
separation of powers in the state.”%2 The norms establishing the work of the
Constitutional Court have been placed in a separate chapter.”% Then, in ten
articles, chapter nine deals with constitutional amendment issues and the
adoption of a new constitution.”%

700 Mrachkov, in The International Labour Organization and  Bulgar-
ia/Mencoynapoonama opeanusayus na mpyoa u Beazapus (2020) 52.

701 Stern, Das Staatsrecht der Bundesrepublik Deutschland (1984) 122.

702 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 631.

703 The structure of the constitutional text and more precisely the separate chapter on
the Constitutional Court became an important aspect in an interpretative decision
of the Constitutional Court discussing whether the Court is part of the judicial sys-
tem (see Constitutional Decision No 18/1993 on case 19/1993). The Court concluded
that it itself is not a component of the judicial system as it falls outside of the three
powers enlisted in Article 8 of the CRB. The Constitutional Court rather considered
that it exercises its prerogatives independently and alongside the supreme organs
of the three powers. The reasoning of the judgment was sharply criticized by some
scholars who argued that the Court positions itself as a “fourth power” which is
against the provisions of the CRB which in Article 8 divides the power of the
state into legislative, executive and judicial branches. See Stalev, Problems of the
Constitution and Constitutional Jurisprudence/TIpobremu na Koncmumyyuama u
KoHcmMumyyuoHHomo npasocsoue (2002) 69-89.

704 The Constitution continues with a short chapter on the national state symbols and
finishes with the transitional and concluding provisions.
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To conclude, the main content of the Bulgarian Constitution resonates
with the general constitutional structure by encompassing two main consti-
tutional contents concerning the state organization and the legal position
of the individual. The chapters regulating the work of the supreme state
organs and the articles dealing with the bases of the economic organization
from the “Fundamental Principles” chapter tend to belong to the constitu-
tional content on state organization. The chapter on the fundamental rights
and duties of the citizens belongs to the content concerning an individual’s
legal position. Finally, the first chapter’s constitutional principles and state
objectives represent material constitutional content that cannot be assigned
to the previously differentiated sections on fundamental rights or state
organization.

2. The Constitutional Norms Relevant to Social Protection

In line with the purpose of the research, the need arises to examine the
constitutional norms relevant to social protection more closely. Therefore,
the relevant fundamental rights are examined below by first analyzing
Bulgaria’s different types of constitutional rights. Next, based on the un-
covered differences between the various fundamental rights, the concept
of fundamental social rights is succinctly clarified due to its pertinence
in examining the concrete influences on social protection. However, funda-
mental rights are not the only aspect that could be relevant in examining
constitutional law’s role.”%> Often, when immediate legislative action is re-
quired due to a given critical situation, additional constitutional provisions
that protect the principle of democracy and the rule of law could also
be violated.”%® Accordingly, the further related constitutional content is
assessed by delving into the relevant principles and state goals.

Naturally, a question arises on determining the constitutional content
that could be considered relevant to social protection.”” A delimitation
of the relevant norms needs to consider the provided definition of social

705 Becker, in Becker and Poulou, European Welfare State Constitutions after the Finan-
cial Crisis (2020) 8.

706 ibid.

707 Fichtner-Fulop, Einfluss des Verfassungsrechts und des Internationalen Rechts auf
die Ausgestaltung der sozialen Sicherheit in Ungarn (2012) 250; Vergho, Soziale
Sicherheit in Portugal und ihre verfassungsrechtlichen Grundlagen (2010) 224.
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protection.”’%® However, the reliance on the apparent connection to the
definition cannot comprehensively embrace all of the constitutional norms
that may influence social protection. First of all, further written and unwrit-
ten norms may be relevant, despite their prima facie unrelatedness. Second,
social protection is, after all, governed by the state bodies, and hence in
principle, the whole constitutional body of law may be relevant. Therefore,
there can be no abstract definition of which norms will be considered
relevant. Instead, the analysis of the relevant constitutional norms below
closely follows the constitutional interpretation of their relevance for social
protection. Fundamental rights that, at first glance, are not explicitly con-
nected are going to be considered germane to the extent that they can have
relevance for social protection issues.”®’

a. Fundamental Rights
aa. Types of Fundamental Rights in the Bulgarian Constitution

In general, there are different ways in which legal scholarship has divided
fundamental rights.”'% Still, no single approach comprehensively covers
fundamental rights since the different classifying methods have varying
guiding criteria.”!! Rights are frequently reflected upon and examined con-
cerning their negative and positive aspects.”’? On the one hand, rights
can protect against the state’s intrusion in the individual’s private life and
enable free participation in social life and political processes. On the other
hand, subjective rights deducted from state obligations that on their own
have been concretized in positive state actions, contribute to making this

708 For more on this, refer to the provided social protection definition in the part on the
functional systematization.

709 For instance, the right to property can be relevant to social protection to the extent
that it protects certain private law entitlements.

710 Stern and Sachs, Das Staatsrecht der Bundesrepublik Deutschland (1988) 451; Stoi-
chev, Constitutional Law/Koncmumyyuomnto npaso (2002) 231.

711 For instance, some authors divide the rights on the basis of the group to whom
they are granted, others rely on the function that the rights are supposed to fulfil.
See Stern and Sachs, Das Staatsrecht der Bundesrepublik Deutschland (1988) 451;
Stoichev, Constitutional Law/Koncmumyuyuonno npaso (2002) 231.

712 Klatt, ‘Positive Rights: Who Decides?” (2015) 13 Int. J. Const. Law 354.
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participation in social and political life possible.”’3 It was generally assumed
that all classical liberal rights represent negative rights, while the social and
socioeconomic rights belong to the group of positive rights. However, such
a simplified division could be misleading since classical liberal rights can
possess positive dimensions. Analogically, social rights can have negative
dimensions.”'* The authors further underline the objective and subjective
dimensions of rights due to the related differences in the respective legal
effects.”’> Such distinction is relevant to the present research due to its
ability to focus on constitutional provisions’ different influences.

The examination of the structure of the 1991 Constitution revealed that
the CRB does not formally distinguish between different types of rights.
Instead, the Constitution covers all of the rights in a chapter on the fun-
damental rights of citizens. Some scholars consider this lack of grouping
as an expression of overcoming the anachronistic rights’ separation into
positive and negative.”'® However, this is not to say that no difference is
drawn between the various constitutional rights. On the contrary: since
its very beginning, the Bulgarian constitutional theory has adopted the
classification of rights that is ultimately based on Jellinek’s status theory
and thus distinguishes between “negative”, “positive”, and “active” rights’
statuses.”’” This separation is so entrenched in the legal discourse that it
has informed the writing of the fundamental rights sections of the 1947,
1971, and 1991 constitutions.”!® The Constitutional Court has also taken on

713 Tt is generally accepted that “positive rights” require state action in contrast to
“negative rights” that entail the refraining from unjustified interference. See ibid.
This differentiation is rooted in Jellinek’s initial classification of statuses. See Bumke
and Voftkuhle, German Constitutional Law (2019) 44-45.

714 Klatt, ‘Positive Rights: Who Decides?” (2015) 13 Int. J. Const. Law 355.

715 Subjective rights stem from norms with objective dimension. At the same time, how-
ever, not all normative obligations of the state correspond to an individual subjective
right. Hence, norms with objective content could “possibly but not necessarily entail
subjective rights”. See Ehlers, in Ehlers, European Fundamental Rights and Freedoms
(2007) 193.

716 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 676.

717 Balamezov, Constitutional Law/Koncmumyyuonno Ilpaso (1993) 69-71; Stoichev,
Constitutional Law/Koncmumyyuorno npaso (2002) 231; Drumeva, Constitutional
Law/Koncmumyuyuonno npaso (2018) 677-678; Gabrovski, Axiology of the Philoso-
phy of Law/Axcrosorudecku mpobaemu Ha ¢raocodusara Ha mpasoro’ (2010) 18
‘Diogenes’ Library/bu6anorexa “Auoren” 232-234.

718 Namely, despite that the rights are grouped together, their order of presentation in
the last three constitutions always begins with the civil rights then continues with
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this systematization approach. The Court tends to juxtapose’? the so-called
“defense” or “negative” rights against “participatory” or “positive” rights
when assessing the differences of the latter in terms of resulting state oblig-
ations.”?0 Further, the Bulgarian constitutional jurisprudence distinguishes
the rights based on their historical occurrence following the theory of Karel
Vasak’?! and considers them as distinctive “generations” of rights.”??

The constitutional fundamental rights provisions can also be divided
based on their different addressees.”?*> However, there is no explicit demarc-
ation of the addressed groups in the CRB. Classical civil rights are provided
to all individuals regardless of their nationality.”>* The political rights could

719

720

721
722

723

724

the political rights and ultimately ends up with the social, economic and cultural
rights. See Belov, Constitutional Law in Bulgaria (2019) 325 ff.

On the problems of contrasting participatory rights with the classical rights and
the balancing of the ranks of the two categories, see Zacher, in Kurzrock, Menschen-
rechte (1982) 121.

The Constitutional Court has stated that “[ i]t is generally accepted that the funda-
mental constitutional rights have a defensive character against the state on the basis
of which they are also called negative, since their exercise requires the state to
refrain from action...” (translation from Bulgarian by author). See Constitutional
Decision No 7/1996 on case 1/1996 para I1.8. In another decision the Court stated
that “.. unlike personal fundamental rights, which are called "defensive" and "nega-
tive', the essence of [ positive] rights is not a defense against the encroachment of
public power into the reserved private sphere, but a demand for positive action
in the social sphere by the State and for participation in its achievements; these
rights are therefore called "participatory” and "positive". They can only be realised
if the state takes the necessary and expected measures and creates the conditions
and guarantees” (translation from Bulgarian by author). See Constitutional Decision
No 2/2006 on case 9/2005 para IL11. The distinction between the participatory and
defensive rights has also been adopted by the Bulgarian scholarship. In this regard,
see Mrachkov, Social Security Law/Ocueypumeano npaso (2014) 54-55; Balamezov,
Constitutional Law/Koncmumyyuonno Ipaso (1993) 71-75.

Belov, Constitutional Law in Bulgaria (2019) 863.

“On the basis of their genesis and legal nature... the first generation of fundamental
rights are directed towards the protection of the physical and spiritual integrity of
the person and especially the autonomy and the private sphere of the individual”
(translation from Bulgarian by author). See Constitutional Decision No 4/2006 on
case 11/2005 para I. For more, see Kolev, ‘On the Fundamental Human and Citizen
Rights/O1mie BeAHBX 3a OCHOBHHTE IIpaBa Ha YOBeKa M rpaxxpaanuHa’ (2016) 12
International Politics/MesxAyHapoAHa TTIOAMTHKA 68.

Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 680-681; Nenovski,
‘The Individual Rights in the 1991 Constitution of the Republic of Bulgaria/ITpasara
Ha AmvHOCTTa B KoHCcTHTYIHATA Ha Pery6anka Bparapus ot 1991 1. (1995) 36 Legal
Thought/ITpaBHa Mucba 5 ff.

Belov, Constitutional Law in Bulgaria (2019) 331.
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concern different nationality holders depending on the type of political
right and whether it concerns matters related to the country’s EU member-
ship.”?> Social rights are provided only to Bulgarian citizens. The restricted
scope in this regard is justified since these rights give access to benefits
based on national solidarity and, as such, concern “national security in the
wider sense”.”26

In terms of possible limitations of human rights, the Constitution es-
tablishes one general restriction in Article 57(2) prohibiting misuse of a
fundamental right that results in an infringement upon the rights and legal
interests of others. The provision establishes the horizontal application of
constitutional rights in the country.’?” The constitutional possibilities for
turther restriction on fundamental constitutional rights could be examined
by separating the rights into three main groups.”? The first group of rights
contains the so-called “absolute rights” that do not allow any restrictions.”?
Then, there are those rights whose realization could be temporarily cur-
tailed in the exceptional cases of the proclamation of war and the introduc-
tion of martial law or state of emergency (Art.57(3) CRB). The last third
group of fundamental rights contains rights that could be restricted based
on the previously mentioned extreme occasions and could also be curtailed
on other grounds. There are two distinguishable branches in this regard.
The first incorporates rights whose grounds for restrictions are expressly
referred to by the Constitution.”>® The other encompasses rights that can
be limited according to reasons and order left to the discrepancy of the
legislature.”!

The fundamental social rights fall in the group of rights that could be
restricted temporarily on the grounds enlisted in Article 57(3) and could
be subject to certain limitations imposed by the legislature. To prevent
unnecessary curtailment, however, restrictions upon social rights must be

725 ibid.

726 ibid. However, as the research section on the functional systematization of social
protection has demonstrated, the legislature has extended social rights also to Euro-
pean citizens and third-country nationals with long-term or permanent residence in
the country.

727 ibid 333.

728 Constitutional Decision No 10/2018 on case 4/2017 para 3.

729 Those are enlisted in Article 57(3) and include rights such as the right to life, the
prohibition of torture, and others.

730 For instance, Article 34(2), Article 40(2), and Article 42(1), CRB.

731 For instance, Article 25(6), Article 27(1) and (3), Article 30(2), and Article 31(5),
CRB.
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established or examined in view of the principles of proportionality’>?
and equality, especially regarding the social grounds of inadmissibility of
restrictions of rights or privileges outlined in Article 6(2).7* Moreover, so-
cial rights limitations must be imposed only through parliamentary law.”34
Last but not least, the imposed restriction could not drain the social right of
its core and revoke them in their entirety.”?

bb. The Concept of Fundamental Social Rights

The term “fundamental social rights” has been utilized to convey a plethora
of meanings”3¢ and has even been accused of general vagueness.”” Indeed,
the term does require some clarification, given its importance for this re-
search. In the Bulgarian legal scholarship, fundamental social rights are still
primarily characterized as “positive” rights,”3® although some authors tend
to abstain from such clear-cut separation and instead stress the positive and
negative dimensions of a right.”* Still, there is a consensus that these rights
are not automatically realizable based on their inclusion in the Constitution
but require explicit development through a law regulating the conditions
for the rights’ exercise.”*” The establishment of the fundamental conditions
and procedures for realizing these rights needs to be carried out by laws
rather than by a normative instrument of lower rank.”!

732 Constitutional Decision No 7/2019 on case 7/2019.

733 Constitutional Decision No 3/2013 on case 7/2013.

734 Mrachkov, Social Security Law/Ocuzypumearo npaso (2014) 54.

735 Drumeva, Constitutional Law/Koncmumyyuonno npaeo (2018) 786; Petrova, in
Belov, Peace, Discontent and Constitutional Law (2021) 227.

736 Mrachkov, Social Rights of the Bulgarian Citizens/Coyuainu npasa na 6si2apckume
epancdanu (2020) 25-29.

737 For instance, academics argue that the term “social rights” in general needs refine-
ment due to the different legal senses in which it is used. For instance, it could
be used to indicate international social rights, social rights in ordinary law, or
constitutional social rights. See King, Judging Social Rights (2012) 17-19.

738 Mrachkov, Social Security Law/Ocueypumearo npaso (2014) 55.

739 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 676.

740 Mrachkov, Social Rights of the Bulgarian Citizens/Coyuaanu npasa na 6si2apckume
epancdanu (2020) 26-27; Drumeva, Constitutional Law/Koncmumyyuorto npaso
(2018) 675; Mrachkov, Social Security Law/Ocuzypumearo npaso (2014) 54; Koiche-
va, Survivor Pensions/Hacaedcmeenu nencuu (2009) 83.

741 Mrachkov, Social Security Law/Ocuzypumearo npaso (2014) 54.
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Even after the procedures and conditions for the realization of the funda-
mental social rights have been established in legislation, these rights contin-
ue to serve as a benchmark for state action and cannot be simply annulled.
A characteristic of the fundamental social rights, stemming from their fun-
damental and constitutional character, is that they are irrevocable.”? Their
existence follows directly from the supremacy of the CRB in the hierarchy
of laws and the direct applicability of its provisions promulgated in Article
5(1). Fundamental social rights entail constitutional mandates for their
implementation by the enactment of a respective normative framework.”3
The implementation of this mandate is carried out with due respect to
the available resources and possibilities of the state.”** Nevertheless, it is
largely recognized that the available resources of the state could not be
the grounds for the restriction of acquired legal positions.”*> This latter
requirement discloses the simultaneous “defensive” or “negative” dimension
of fundamental social rights.

Accordingly, the present research requires a definition that can reflect
upon the related objective and subjective aspects of social rights. The defin-
ition needs to address the state’s role in social rights realization”¢ and de-
pict the relationship between social rights and the constitutional mandates
for their implementation through institutions. Some understand social
rights as “claims to benefits, which include establishing state institutions,
and therefore a right to legislative action”.”#” Such a definitional approach
is compatible with the present research goal. Namely, this understanding
entails the objective obligations for the state stemming from social rights
that can enable subjective right claims through the enactment of statutes. As
it will be examined in more detail in the methodology for the studying of
influence, the examination of influences on social protection is inevitably

742 Article 57(1), CRB. The “irrevocability” of the human rights has become an
integral part of the Bulgarian legal doctrine. See Drumeva, Constitutional Law/
Koncmumyyuonno npaso (2018) 673; Kirov, The Rights of the Bulgarian Citizens/
IIpasama na 6srzapckume epancdaru (1942) 3-7.

743 Koicheva, Survivor Pensions/Hacaedcmeenu nercuu (2009) 83; Mrachkov, Social
Security Law/Ocuzypumeano npaso (2014) 56-57.

744 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 675; Tanchev and
Belov, Comparative Constitutional Law/CpasHumeino KOHCMUMyyUoOHHO Npaso
(2009) 290.

745 Mrachkov, Social Security Law/Ocueypumearo npago (2014) 55.

746 Wipfelder, ‘Die verfassungsrechtliche Kodifizierung sozialer Grundrechte’ (1986) 6
ZRP 140.

747 Becker and Hardenberg, in Becker and others, Security (2010) 100.
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intertwined with the actions of state institutions and the respective prerog-
atives through which influence can be bestowed upon subjective rights to
social protection.

Furthermore, only rights stemming from the constitutional level can be
considered as forming part of the concept required for the present research.
Social rights that result from ordinary law’® cannot be considered part
of the term. Finally, certain rights can be regarded as “fundamental social
rights” on the international level, but this would not immediately imply
that they form part of the concept. Rather, they would be considered if
they have become part of the domestic law through the ratification of the
international instruments bearing them.”*

cc. Fundamental Rights relevant to Social Protection

Before delving into the concrete relevant rights, it needs to be mentioned
that already the constitutional Preamble defines the fundamental rights of
the individual as the essence and goal of the constitutional framework.
Further, this general goal is reiterated and concretized as a state obligation
in Article 4(2).”° The constitutional provision establishes that the state
guarantees the life, dignity, and rights of the individual and has to create
conditions conducive to the free development of the individual and civil
society. The coupling of this provision with the direct applicability of
the Constitution expressed in Article 5(2) leads to the conclusion that
fundamental rights cannot be treated simply as state goals. Rather, the
fundamental rights in the Constitution entail objective dimensions that
directly bind the legislature.”>!

Rights and obligations worded to target social protection are naturally
of particular importance for the present research. In this relation, Articles
51 and 52 of the Constitution take a central position in forming state
obligations. Article 51(1) introduces the rights to social insurance and social
assistance together in a single provision. This approach is not based on

748 Certain social goals may be carried out on the basis of ordinary law rather than
based on constitutional rights. See Thamm, Probleme der verfassungsrechtlichen
Positivierung sozialer Grundrechte (1990) 25-26.

749 For more information on this issue, please refer to the research section on the
relationship between international law and Bulgarian constitutional law.

750 Drumeva, Constitutional Law/Koncmumyyuonno npaso (2018) 682.

751 ibid.
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the sameness of the rights or on the assumption that one of these rights
results in the other. Rather their grouping stems from the rights’ closeness
as fundamental social rights and the idea that when an individual has no
claim to one of the rights, the other could be a potential option.”> The
Constitution recognizes these two rights but does not determine their con-
tent. Furthermore, the CRB does not explicitly provide the objective duty
of the state to establish the realization of this right through the enactment
of appropriate legislation. The state’s duty is rather implied indirectly. A
related obligation for rights’ realization further stems from Article 4(2) of
the Constitution postulating that the state shall, among others, guarantee
individual rights.”?

Concerning the right to social insurance, the constitutional provision
confers the state with an objective obligation to establish a public social
insurance system.”>* The existence of private social insurance options is
not prohibited;”>> however, the constitutional requirement solely concerns
enacting a public system. The objective state requirement is a precondition
for the subjective realization of the right to social insurance.”>® However,
the constitutional right does not impose any financial obligations upon
the state apart from overseeing and guaranteeing the work of the social
insurance funds.””” Namely, public social insurance represents a system of
mutual help and solidarity to protect the common interest.”>® The constitu-
tional jurisprudence has confirmed that the right to social insurance covers
in its different forms the protection provided in the cases of the realization
of the classic social risks.”>® The second provision of Article 51(2) stipulates
the concrete right to social insurance against unemployment. In this regard,

752 Mrachkov, in Topical Issues of the Labour and Social Security Law/Axmyaanu
npobaemu Ha mpyoosomo u ocueypumesromo npaso (2018) 56; Mrachkov, Social
Rights of the Bulgarian Citizens/Coyuainu npasa Ha 6vAeapckume 2paioau
(2020) 47. There are also other constitutional rights which have also been positioned
together in the constitutional text; for instance, Article 17(1) introduces both the
right to property and the right to inheritance.
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759 ibid.

212

(o) ENR


https://doi.org/10.5771/9783748920311-177
https://www.nomos-elibrary.de/agb

A. Preliminary Considerations on the Potential Influencing Factors

the constitutional text is explicit that the conditions and provisions for the
right to unemployment benefits must be set in law.

Similar to the right to social insurance, the right to social assistance
results in the objective obligation for the enactment of a system that can
realize this right in a case of need.”® The holder of the subjective right to
social assistance is the person of material distress, regardless of the reason
that has brought him or her into such a dire situation.”! Article 51(3) then
introduces several specific social groups placed under the special care of
the state and the society. Special care can comprise social assistance and
support benefits and measures.”®> The groups include elderly people who
have no relatives and cannot support themselves and the physically and
mentally disabled.

Article 52 is dedicated to the right to health’®® and its main aspects,
although the constitutional text does not formulate this right directly as the
“right to health”.7¢* The right is composed of two main aspects: the right to
health insurance and the right to free medical care.”® To clarify, on the one
hand, Article 52(1) introduces the right to health insurance that includes the
need for the state to guarantee and provide citizens with affordable medical
care. On the other, the constitutional provision also stipulates free medical
care under the conditions and order prescribed by law. The obligations for
the state stemming from this provision imply the requirement for legislative
action and the establishment of state institutions through which the rights
can be realized.”®® Regarding the right to health insurance, the state is
obliged to create a targeted and compatible with the Constitution financing

760 Mrachkov, in Topical Issues of the Labour and Social Security Law/Axmyainu
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763 The Constitutional Court has stated that Article 52 of the CRB formulates the fun-
damental right to health despite the lack of explicit reference in the constitutional
text. See Constitutional Decision No 7/2011 on case 21/2010 para IV.

764 Some authors consider that the lack of explicit reference to the right to health is
an omission of the Constitution. This omission is attributed to the Bulgarian legal
history and the lack of tradition in the usage of the terminology “right to health”
(“mpaBo Ha 3apaBe”). See Mrachkov, Social Security Law/Ocuzypumerro npaso
(2014) 56.

765 Mrachkov, Social Rights of the Bulgarian Citizens/Coyuainu npasa na 6si2apckume
epancdanu (2020) 350.
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model based on public health insurance.””” However, the situation is differ-
ent when it comes to the right to free medical care. In this regard, the
state is obliged to not only establish the relevant institutional setting but to
further secure the financing of the system.”®8

In addition, Article 52(2) provides the sources of financing for “health-
care”. The term “healthcare” stands for the state policy, as well as the state’s
governing and organizing role in the realization of the right to health.”®
Financing for the purpose could be obtained from the state budget, from
employers, from personal and collective insurance contributions, and based
on other sources, which are to be defined and organized through law. The
Article continues with the objective that the state must protect the health
of all citizens, including by the development of sports and tourism. In
addition, no one is to be subjected to forcible medical treatment or sanitary
measures except in the circumstances established by law. The right to health
also includes the state’s objective to exercise control over all medical facil-
ities and the production and trade of pharmaceuticals, biologically active
substances, and medical equipment.

Apart from rights with a direct link to social protection, further provi-
sions can still be of potential importance to studying influence. To begin,
Article 47 deals with the general protection of children and mothers. Article
47(1) postulates that the upbringing of children until reaching the age of
majority is a right and duty of the children’s parents and is assisted by the
state. This issue is further featured in the Constitution as a state goal that
declares mothers, children, and the family to be under the protection of the
state and the society (Art. 14, CRB).

Then, Article 47(2) reiterates but also reinforces the state’s objective from
Article 14 to provide “special protection” to mothers. The provision goes a
step beyond the declaration of a state goal and establishes the fundamental
right of mothers to special protection.””® To ensure that the special protec-
tion will not remain just as a program goal, the Constitution explicitly
lists the forms of protection. This protection includes the guaranteeing of
pre-natal and post-natal leave, the provision of free obstetric care, alleviated
working conditions, and other social assistance. The different forms of
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special protection involve measures from the realms of labor law, social
insurance law, social assistance, and medical care support. The enlisting
of the different forms of “special protection” suggests that the goal of the
provision can only be achieved in the complex application and the comple-
mentary of the different laws.””!

Moreover, additional family and children-related constitutional provi-
sions can bear relevance to different branches of social protection. For
example, Article 47(4) provides the provision of special protection by the
state and society to the children left without the care of their parents
and relatives.”’? Further family and children rights that can contribute to
various social protection rights include the right to matrimony (Art. 46,
CRB) and the equality of spouses (Art. 46(1), CRB), the already mentioned
support of the family provided by the state and society (Art.47(1), CRB)
and the equal position of children born out of marriage (Art. 47(3), CRB).
These rights reflect the state’s duties for setting up schemes that support
family life and the financial aspects, such as different family and children’s
benefits.””3

A number of different further rights can also be considered in view of
social protection. First, the foundational right to life (Art. 28, CRB) needs
to be mentioned, particularly in terms of the preservation of human dignity
and the right to social assistance.”” In addition, judging by the comparative
constitutional experience,”” the right to property provided for in Article 17
could potentially confer state obligations when it comes to certain social
protection rights. Interestingly enough, Article 17 is featured in the constitu-
tional section on the fundamental principles of state order rather than in
the section on the fundamental rights of citizens. Still, the Constitutional
Court has confirmed that the right to property is a fundamental right that
safeguards positions in both the public and private law realms.””® Last but
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not least, the right to respect for private and family life (Article 32 (1), CRB)
can also prove influential upon certain social protection benefits.

b. Constitutional Principles

In addition to the fundamental rights, the further constitutional content of
potential relevance to the researched matter needs to be quickly examined.
The overview has to begin with the “rule of law” principle due to its strong
presence in the national constitutional jurisprudence.’””” It needs to be clari-
fied that the present study relies on the official English translation of the
CRB that refers to the term in Article 4(1) as the “rule of law