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Abstract

This paper shows how deteriorating relations between Russia and Western OSCE participating
States have led to the erosion of conventional arms control in Europe. It also examines the
potential of soft conventional arms control during heightened military tension, focusing on the
period of 2021-2023, when Russia first prepared and then carried out its full-fledged invasion
of Ukraine. The paper concludes with suggestions for future avenues for conventional arms

control in Europe.
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Introduction

Russia’s full-scale invasion of Ukraine has
exacted a great human toll and has made
any attempt to renew common European
security futile.! Because of the war, the
OSCE and its web of interlocking and
mutually reinforcing arms control obliga-
tions and commitments find themselves
in a political environment that is contra-
ry to the founding principles and spirit
of the Helsinki Final Act of 1975. This
paper examines the utility and erosion
of the OSCE’s arms control instruments
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against the backdrop of heightened ten-
sion among participating States. It show-
cases how participating States have used
soft conventional arms control tools to
mitigate the risk of military incidents as a
result of the Russian invasion of Ukraine.

Soft arms control agreements are fo-
cused on openness and transparency and
are often linked to confidence- and se-
curity-building measures (CSBMs). They
are likely to be politically binding docu-
ments with language that recommends
specific actions. Political agreements do
not raise legal obligations, and no ratifica-
tion is needed. They are therefore more
flexible. Hard arms control agreements
tend to focus on concrete reductions and
specific kinds of armaments. They are
often legally binding, more rigid, and
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more directive. Nonetheless, these terms
are not mutually exclusive. An agreement
can focus on openness and transparency
but still be legally binding, such as in the
case of the Open Skies Treaty. Both soft
and hard arms control agreements may
also serve as signaling tools for participat-
ing States.

This paper suggests that soft measures
may be useful in times of inter-state mili-
tary competition, to prevent mispercep-
tion of military activities. Soft conven-
tional arms control agreements tailored
to prevent misinterpretation offer an at-
tractive option for OSCE participating
States in the foreseeable future as states
can take advantage of the flexibility these
agreements provide. By contrast, hard
conventional arms control agreements
with legal obligations are likely to be
seen as intrusive and undesirable.

This paper first provides an overview
of conventional arms control instruments
in Europe: the Vienna Document (VD),
the Open Skies Treaty, and the Treaty on
Conventional Armed Forces in Europe
(CFE). It then focuses on the erosion of
the CFE Treaty and the Open Skies Trea-
ty and the dilemma faced by participating
States between legal obligations and mili-
tary transparency, on the one hand, and
deterrence needs, on the other. The third
section chronicles the use of the VD as
both a signaling tool and an early warn-
ing mechanism, showing how participat-
ing States used the VD to publicly call
out Russia’s obfuscation of its military
activities on the eve of its full-scale inva-
sion of Ukraine. The fourth section exam-
ines how participating States have used
soft conventional arms control tools to
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mitigate military incidents arising from
Russia’s war against Ukraine and argues
that incident management should be pri-
oritized. In conclusion, the paper stresses
that soft arms control tools remain a fea-
sible option for lowering the temperature
in times of high tension.

Conventional arms control instruments

Conversations about conventional arms
control can be traced back to the late
1960s. The 1975 CSCE Helsinki Final Act
laid the foundations for CSBMs, break-
ing ground on the adoption of an agree-
ment on prior notification of major mili-
tary maneuvers in Europe exceeding a
total of 25,000 troops.? Just over a dec-
ade later, in 1986, thirty-five countries
met in Stockholm under the auspices of
the CSCE and adopted the Stockholm
Document. This marked the first time
state parties agreed to concrete and ver-
ifiable CSBMs.? These provisions were
then incorporated and expanded in the
Vienna Document of 1990, perhaps the
OSCE’s most resilient instrument in the
field of arms control. The VD is a series
of CSBMs designed to allow participants
to observe and notify each other, zuter
alia, of their military exercises. Its provi-
sions include comprehensive military in-
formation exchange and military-to-mili-
tary contacts, as well as other relevant
activities intended to prevent the misin-
terpretation of military movements.* To
this day, the VD has been updated four
times, with the last iteration being adop-
ted in 2011.
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Conventional arms control rose on the
agenda following the signing of the In-
termediate-Range Nuclear Forces Treaty
in 1987, as non-nuclear forces assumed
greater military importance following
the removal of land-based theater-range
missiles in Europe.’ In 1989, President
George H. W. Bush revived the idea of
an agreement between the United States
and the USSR allowing aerial flights over
each other’s territory. This became the
basis for the 1992 Open Skies Treaty,
which would allow the state parties to
conduct short-notice, unarmed reconnais-
sance flights over each other’s entire terri-
tory to collect data on military forces and
activities.®

Analysts have noted that the history
of conventional arms control and CSBMs
runs parallel to the improvement of in-
ter-state relations in Europe, changes in
force postures, and reduced threat percep-
tions.” These improvements heralded the
way forward for what had been an idea
in the making for years: the CFE Treaty,
signed in 1990. Often hailed as the “cor-
nerstone of European security,” it estab-
lished agreed-upon ceilings for holdings
of battle tanks, armored combat vehicles,
artillery pieces, combat aircraft, and at-
tack helicopters. By reducing this “treaty-
limited equipment,” the Treaty followed
the logic of an offensive-defensive rela-
tionship: a stable balance of (offensive)
conventional forces between NATO and
the Warsaw Pact would eliminate both
sides’ ability to launch a surprise attack
and to initiate large-scale offensive action
in Europe.

The three agreements described above
were linked together by the 1996 Frame-
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work for Arms Control (the Lisbon
Document), which was designed to give
conceptual and structural coherence to
the OSCE’s arms control efforts.® It ac-
knowledged that the CFE Treaty estab-
lished a core of military stability and pre-
dictability, that the VD brought increased
transparency and mutual confidence in
regard to military activities, and that the
Open Skies Treaty was a tool that could
make a major contribution to transparen-
cy and openness. The Lisbon Document
underlined the role of these agreements
as the basis of a web of interlocking,
mutually reinforcing arms control obliga-
tions and commitments that linked exist-
ing and future arms control efforts in a
comprehensive structure.

The erosion of legally binding
conventional arms control mechanisms

Analysts and scholars alike have long
argued that the deterioration of conven-
tional arms control correlates with wor-
sening Western-Russian relations.” Wor-
sening tensions and heightened periods
of inter-state competition have put par-
ticipating States in a difficult position,
where they must weigh the benefits of
transparency and the fulfillment of their
legal obligations against military utility.
Given these developments and height-
ened tensions between Russia and West-
ern states, Western participating States
moved to emphasize the signaling and
monitoring aspects of these agreements.
For instance, NATO members used the
Open Skies Treaty to document Russian
adventurism at least until the United
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States exited the Treaty in 2020 and Rus-
sia’s 2021 withdrawal. In 2014, the Uni-
ted States and its allies used more than
ten Open Skies Treaty overflights cover-
ing “thousands of square miles” of Uk-
rainian and Russian territory to collect
photos of Russian forces and their move-
ments.!0 In 2018, the United States also
used the Treaty to signal its commitment
to Ukraine after Russia seized three Uk-
rainian vessels off Crimea.

Moreover, the selective implementa-
tion of agreements by some participating
States in periods of enmity has led oth-
ers to worry that military transparency
and restraint could undermine their own
flexibility and overall deterrence needs.
For instance, Russia’s suspension of its
obligations under the CFE Treaty in 2007
prompted NATO members to announce
that while they would continue to im-
plement the Treaty in relation to all oth-
er Treaty members, they would cease
carrying out their Treaty obligations to-
wards Russia.!' At this time, the Trea-
ty remained a viable tool with which
NATO members could signal reassurance
towards one another.

Nonetheless, neither reassurance nor
good intentions were enough to salvage
the Treaty when war broke out. Shifts in
threat perceptions with regard to Russia
and Belarus put several states in a dilem-
ma.'? In June 2022, Belarus announced
that it was ready to resume verification
activities. This may have been what led
NATO members to suspend their co-
operation with Belarus under establish-
ed CSBMs. In March 2023, Poland an-
nounced that it would cease implement-
ing certain articles of the CFE Treaty in
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relation to Belarus. According to Belarus,
the Czech Republic also suspended CFE
co-operation with the country in August
2022. In turn, Belarus retaliated in Octo-
ber 2023 by suspending its Treaty obliga-
tions toward the Czech Republic and Po-
land.’®* NATO CFE signatories were left
with a choice: either fulfill their legal ob-
ligations despite their deterrence needs or
suspend the Treaty. Similarly, Lithuania,
which is not a member of the CFE Trea-
ty, suspended the practical implementa-
tion of an additional bilateral agreement
on CSBMs with Belarus, citing Minsk’s
role in Russia’s full-scale invasion of Uk-
raine.

The dilemma between deterrence
needs and legal obligations was ever-
present in the reasoning behind the sus-
pension of the Treaty by NATO signa-
tories to the CFE. For instance, some
officials noted that suspending participa-
tion in the treaty allows for greater flex-
ibility in deploying forces on NATO’s
northern and southern flanks, including
in Romania and Bulgaria. It also enables
Ukraine’s Western allies to avoid sharing
information on the deployment of their
forces with nations close to Russia.'* The
suspension of the Treaty means that Uk-
raine’s Western allies will not be adher-
ing to the Treaty’s ceilings, nor will they
be participating in the information ex-
change or inspection regime. In addition,
they will not be observing the 1992 CFE
1A agreement, which created individual,
politically binding limits for military per-
sonnel based on land.!’
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The Vienna Document: More than a fair-
weather instrument

With the Russian withdrawal from the
CFE Treaty and NATO signatories’
decision to suspend their participation as
well, the Vienna Document is the last re-
maining piece of the web of interlocking
agreements of the post—Cold War con-
ventional arms control security architec-
ture. During the 2021-2023 period, the
VD was consistently used as a mechanism
for signaling and early warning. None-
theless, the current dilemma between de-
terrence needs and obligations and Rus-
sia’s selective application of the agree-
ment is antithetical to its spirit. Yet the
political character of the VD has allowed
participating States to exercise flexibili-
ty in their implementation of the agree-
ment. This flexibility without legal reper-
cussions may have fostered resentment
between participating States, but it has
also likely contributed to the agreement’s
resilience.

Prior to the war, Russia’s violations
of its neighbor’s territorial integrity and
its dissatisfaction with the European se-
curity architecture created a dynamic
between participating States in which
NATO members became highly suspi-
cious of Moscow’s military maneuvers
and in which Moscow, in return, justi-
fied its exercises and brinkmanship by
claiming they were necessary for Rus-
sia’s security.!® These dueling narratives
fed the force postures and self-images of
both sides. This is perhaps best evidenced
by the VD issues that arose between
NATO members and Russia, which was
accused of exploiting loopholes in the
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agreement. NATO member states have
argued that Russia’s approach to exercise
notification was opaque, noting in partic-
ular Moscow’s pattern of breaking down
its large exercises into small components
and classing them as a mix of regular and
snap exercises, thus circumventing the
13,000-troop limit.'” Meanwhile, Moscow
declared that “snap exercises” were neces-
sary surprise tests for their participants
and that notifying other participating
States would undermine their value. Mos-
cow raised its own grievances regarding
the VD following 2014, particularly in re-
lation to military exercises held by NATO
members near its border and Swedish
and Finnish participation in NATO mili-
tary maneuvers.!8

As it became clear that participat-
ing States were unable to separate confi-
dence- and security-building instruments
from the underpinnings of the decaying
security environment, participating States
began to emphasize their signaling and
monitoring functions. The VD, for ex-
ample, sounded the alarm about Mos-
cow’s military maneuvers in 2021-2022,
thus serving as a tool for preventing at-
tempted deception.” In 2021, Russian
forces amassed near Ukraine, prompting
Ukraine’s allies to support its request, un-
der the VD, for clarification regarding
its military activities.?’ Russia maintained
that its activities did not require notifica-
tion.2! Nevertheless, in March, Moscow
reportedly agreed to a Swiss inspection
conducted within the VD framework.
According to Russian media, a team of
Swiss specialists conducted an inspection
in the Voronezh and Belgorod regions to
ascertain the extent of Russia’s military
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activities. Although it would have been
difficult to ascertain Moscow’s intentions
in the spring of 2021, this case suggests
that activity notification and inspection
still has potential as a mechanism for
monitoring aggression.??

The VD proved its worth once more
in early 2022 as it provided participating
States yet another public opportunity to
call out Moscow’s obfuscation of its mili-
tary maneuvers as it prepared to carry out
a full-scale invasion of Ukraine. In Janu-
ary 2022, signaling its seriousness regard-
ing its demands, Russia first communi-
cated its decision not to share its nation-
al data in the Annual Exchange of Mili-
tary Information, which takes place ev-
ery December.? Nonetheless, in accord-
ance with the VD, Latvia submitted a
request for an OSCE inspection to be
held on February 2, 2022, to determine
the scale of Moscow’s military exercises
and whether Russia was obligated to re-
port its activities. While Russian news re-
ports suggested that the inspection would
proceed, Latvian officials disclosed that
Russia had refused their request, allow-
ing officials to publicly document their
suspicions regarding Moscow’s plans for
aggression towards Ukraine. Moscow also
noted that it would no longer take part
in inspection and evaluation visits for
an indefinite period, allegedly due to
COVID-19 restrictions.?*

Following these developments, the
Baltic states and Ukraine once more used
the VD to publicly bring attention to
Moscow and Minsk’s behavior and obfus-
cation of their military activities, empha-
sizing the VD’s monitoring function. For
example, Belarus informed OSCE partic-
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ipating States that it would carry out a
joint military exercise with Russia (called
Allied Resolve) on February 8, 2022.2
Minsk invited Latvian and Lithuanian
observers, but no other OSCE participat-
ing States, to observe the exercise. As a
result, Lithuania requested that Belarus
explain its unusual military activities un-
der paragraph 16.1 of the VD, especially
since Minsk had publicly noted that near-
ly all of Belarus’s armed forces would
be participating in the exercise. Minsk
then responded by claiming that it was
exempt from the requirement of prior
notification because it was conducting
a snap exercise. It also highlighted that
its military activities did not exceed the
relevant VD11 thresholds for forces or
weapons systems.?® Lithuania then again
pushed to expose Moscow and Minsk’s
obfuscation by making use of the VD, re-
questing that the OSCE Chairperson-in-
Office organize a meeting, as provided for
in paragraph 16.2 of the VD, to discuss
their activities. Ukraine allied itself with
Latvia, Lithuania, and Estonia under the
VD query regarding Russia and Belarus’s
troop movements near its borders.?” On
February 14, the Polish Chair convened
the requested meeting by Lithuania, but
Belarus avoided giving clear answers and
Russia refused to attend. Afterwards, on
February 18, Ukraine called for a joint
session of the Permanent Council and
the OSCE Forum for Security Co-opera-
tion pursuant to VD11, paragraph 16, to
evaluate the situation regarding Russia’s
unusual military activities, which Russia
declined to attend.

These events occurred as Russia put
forward two draft treaties while building
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up troops near Ukraine: one treaty to
be signed with the United States, and
the other to be signed with the Uni-
ted States and member states of NATO.
The drafts included numerous measures,
among them the demand that NATO
members commit to reversing all milita-
ry deployments on the territory of states
that were not alliance members in May
1997, a position Moscow still holds even
as it continues to wage war on Ukraine.?

Implications

The current security environment has
deep repercussions for the OSCE’s tool-
box of conventional arms control instru-
ments. Moscow has conditioned its en-
gagement with post-Cold War arms con-
trol agreements on the withdrawal of par-
ticipating States’ support for Ukraine. In
fact, Russia withdrew from the CFE Trea-
ty in November 2023, noting that “cling-
ing to outdated agreements that are not
in sync with the new circumstances is a
practice that is also doomed to failure.”?
Moscow has also repeatedly expressed
its desire for a new security framework
to establish a more favorable balance
of power. On top of this, little trust ex-
ists between several participating States
as Ukraine has called for the exclusion
of Russia from the Organization. Diplo-
mats have staged walkouts when Belarus
or Russia have taken the floor, and Mos-
cow and Minsk have publicly complained
about feeling excluded in the OSCE.3°
This has serious implications for any
solutions that involve conventional arms
control and CSBMs. Given the significant
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troop and equipment losses Russia has
faced in Ukraine, the intrusiveness of the
VD and similar mechanisms is less attrac-
tive to Moscow, as maintaining ambigui-
ty can provide military advantages. How-
ever, the Russian foreign ministry has no-
ted that while Russia has not renounced
its obligations under the agreement, “its
actions will depend on how other coun-
tries fulfill the requirements.”3' More im-
portantly, NATO members have also sig-
naled via the CFE suspension that amidst
Europe’s deep insecurity, ambiguity is a
far more useful tool than transparency for
deterrence purposes. As the war rages on,
the pressure to further limit the exchange
of military information and to block ac-
cess for inspection visits will increase.
Even so, the consensus in Washington in
late 2023 was to preserve the VD.32

Russia’s actions have undoubtedly put
pressure on Western states to implement
countermeasures such as withholding in-
formation about their forces and milita-
ry exercises. At least for now, however,
most participating States, including Bela-
rus, are continuing to implement certain
aspects of the VD. In September 2023, for
example, Minsk briefed the OSCE Forum
for Security Co-operation regarding the
Collective Security Treaty Organization’s
“Combat Brotherhood 2023” exercise.?3
Belarus also participated, with representa-
tives of other OSCE countries, in a visit
to an air base and military facility in Ka-
zakhstan.34

While the selective implementation
of the VD may not yield the security
benefits participating States originally en-
visioned, the flexibility afforded by a po-
litical agreement may provide a viable
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mechanism for signaling in a multilater-
al setting. By preserving the agreement,
participating States are free to use its pro-
visions to dispel concerns about military
activities in their territories. For instance,
participating States such as Moldova and
Georgia could benefit from using VD
18.3, which allows a participating State
to invite other participating States to take
part in visits to areas in their territory to
counter false claims about military activi-
ty within their borders. In addition, par-
ticipating States could also use VD para-
graph 17 regarding possible procedures
to report and clarify hazardous incidents
of a military nature. Designating points
of contact in the case of a hazardous inci-
dent could prove useful even among non-
adversarial states while simultaneously
bolstering the VD.

Managing military incidents: An
opportunity?

Although some believe that the OSCE’s
framework for arms control yields few
security benefits in the current environ-
ment, others argue that conventional
arms control tools are needed now more
than ever. Participating States, particu-
larly NATO members, have used soft con-
ventional arms control tools on an ad
hoc basis to handle military incidents
emerging from Russia’s invasion of Uk-
raine. Managing these incidents could be
a promising area for conventional arms
control efforts.

In 2022, for instance, a Russian pilot
tried to shoot down a British RAF surveil-
lance plane, believing he had permission.
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The UK accepted that it was not a delib-
erate escalation by Moscow.>* This was
not the only close call, however. Ukraini-
an officials and some of their European
backers accused Russia of intentionally
firing a missile into Poland in November
2022. It was later revealed that the inci-
dent had likely been due to Kyiv’s air
defense systems. Missile debris had also
landed in Moldova earlier that year after
a Russian fusillade was intercepted by air
defenses in Ukraine.3¢

Governments have handled these inci-
dents with caution, often attempting to
dispel misinformation during periods of
acute tension. They have also made use
of monitoring and documentation tech-
niques to manage periods of tension,
declassifying information or evidence of
intent and publicly declaring that these
incidents do not pose a direct military
threat to their territories. An acute exam-
ple of this is the attempt by Romanian
officials to obscure the fact that the re-
mains of a drone used in a Russian at-
tack on a Ukrainian port were found on
Romanian territory in September 2023.
Although it did not offer an explanation
of Romania’s initial denial of the inci-
dent, Romania’s Ministry of Defense no-
ted that “at no point did the means of
attack used by the Russian Federation
generate direct military threats to the na-
tional territory or the territorial waters of
Romania.”?”

Soft conventional arms control tools
appear to remain a viable option for
managing the risk of misinterpretation.
The United States made use of these
techniques in March 2023 when it de-
classified footage of a Russian fighter jet
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striking the propeller of a US unmanned
aerial vehicle over the Black Sea, as a
result of which the unmanned aircraft
was forced to crash into international wa-
ters.>® Washington also released a state-
ment noting that the incident had been
the result of unprofessional behavior by
Russian pilots.? As further incidents of
this sort are likely to arise as the war con-
tinues, this may offer a viable model for
the future—one that Western states can
pursue while nonetheless holding Russia
responsible for its aggression. The con-
flict has repeatedly shown that incident
management is an issue that concerns not
only NATO members, Ukraine, and Mos-
cow but also non-NATO members such
as Moldova. Other states could perhaps
adopt a similar model to reduce the risk
of misinterpretation and miscalculation
among participating States.

Outlook

Europe’s security order will be based on
defense and deterrence for the foreseeable
future. Participating States will be forced
to invest in more intelligence gathering
and are set to expect the worst from
Russia. The dilemma between deterrence
needs and the security benefits of trans-
parency is likely to persist as participating
States continue to prioritize rearmament.
Still, soft arms control tools remain a fea-
sible option for lowering the temperature
in times of high tension.

Thus, arms control experts face the
difficult task of proposing measures that
promote military transparency among
participating States without conflicting
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with deterrence needs. In times of war
and crisis, strategic ambiguity may seem
more attractive, and thus a return to legal
conventional arms control agreements is
highly unlikely. The VD has proven to
be the OSCE’s most resilient instrument
because of its political nature; however,
its survival is not guaranteed. It is unclear
how long participating States will resist
political pressure to implement counter-
measures given amplified threat percep-
tions.

Simultaneously, participating States
have used soft conventional arms control
tools during the war to cut through ten-
sion when false alarms and military inci-
dents arise. As the war continues, the risk
of further military incidents is bound to
persist. Should participating States joint-
ly develop a strategy for dealing with
military incidents, or should such strate-
gizing remain at the NATO level? While
continuing to hold Russia accountable
for its full-scale invasion of Ukraine, per-
haps more discussions should be held be-
tween Russia and the West solely regard-
ing military incidents stemming from
the war. Further standardized collabora-
tion between Kyiv, its partners, and non-
NATO member states may also be neces-
sary as the war continues.

Overall, discussing how to adapt arms
control to a context of fullscale war
is an important area of research. Doc-
umenting and understanding why and
how conventional arms control tools and
CSBMs have withered during periods of
inter-state competition will be essential
to crafting feasible arms control propos-
als for the future. Meanwhile, keeping
track of debates regarding force postures

117


https://doi.org/10.5771/9783748917366-08
https://www.nomos-elibrary.de/agb

Gabriela Iveliz Rosa Hernandez

and differing visions of the security order,
as well as the impact that Russia’s full-
scale invasion has had on both, may be
imperative to maintaining deterrence as
institutional guardrails vanish.

Notes
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