Part II: Russia’s Contemporary Approach to IHL

Part I of this thesis dealt with Russia’s historical role in shaping IHL. Part
I will analyse the current state of affairs. How does Russia contribute to
IHL today? I will tackle this question from three angles: First, let us talk
about humanitarian diplomacy: does Russia still use its diplomatic weight
to develop IHL and ensure compliance (Chapter I)? Secondly, let us look
inwards: how has Russia implemented IHL into national law (Chapter II)?
Thirdly, let us zoom in onto the battlefield: how has Moscow applied IHL
in wars since 1991 (Chapters III-V)?
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Chapter I: IHL in International Diplomacy — A Lost Russian
Art?

“Diplomacy is the art of letting someone else have your way”, a famous
proverb goes. But what is Russia’s way? Is IHL still an objective of Russian
diplomacy? To find out, we will examine as a first step how Russia con-
tributed to the developments in THL treaty law since 1991. Secondly, we
will analyse Moscow’s position regarding compliance mechanisms in THL.
The reader will find that in both areas, Russia is a stumbling stone, rather
than a driving force. Finally, to balance this assessment, we will look at a
field where Russia still proactively engages in humanitarian diplomacy: the
delivery of humanitarian aid.

1. Advancing IHL treaty law — Russta, the eternal sceptic

The main pillars of IHL were erected before 1991: The weight of human-
itarian law rests on the various Hague Declarations, the Geneva Conven-
tions of 1949, and their Additional Protocols of 1977. The Soviet Union
was party to all these treaties and the Russian Federation — as the continua-
tor State of the USSR - inherited all treaty obligations from the Soviets.®'¢
Regarding IHL, Moscow explicitly embraced this succession in a formal
note to the ICRC: “The Russian Federation continues to exercise the rights
and carry out the obligations resulting from the international agreements
signed by the Union of Soviet Socialist Republics.”®!”

Until today, the pillars supporting the protective roof of IHL remain
unchanged. Nevertheless, States have advanced IHL in certain specialised

616 The transition from the Soviet Union to the Russian Federation is not a clas-
sic case of State succession. I follow the predominant view that the Russian
Federation is the continuator State [cocydapcmeo npodonsicamens] of the USSR,
which means that the Russian Federation did not automatically (i.e. de jure)
succeed the Soviet Union, but consciously (i.e. de facto) accepted the rights
and obligations of the USSR, see Nuflberger, ‘Russia’ (n 218) paras 92-108,
especially at 105.

617 Note from the Permanent Mission of the Russian Federation in Geneva trans-
mitted to the ICRC on January 15 1992, available at <https://casebook.icrc.org/c
ase-study/russian-federation-succession-international-humanitarian-law-treaties>.
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1. Advancing IHL treaty law — Russia, the eternal sceptic

areas since the end of the Cold War. Notably, in the field of weapons
regulations, we have seen significant progress.®!$ States agreed on treaties
that either regulate the use of specific weapons or banned certain weapons
altogether. Just like the St Petersburg Declaration of 1868, such treaties
belong to the realm of IHL, because they regulate the means and methods
of warfare. The list of noteworthy treaties includes:*"?

The Convention on Certain Conventional Weapons (CCW) Protocol
IV that banned blinding laser weapons. It was adopted in 1995 and is
effective since 1998.620

The so-called Ottawa Treaty or Anti-Personnel Mine Ban Convention
(APMBC) outlawing inter alia using, producing, and stockpiling anti-
personnel mines. It was signed in 1997 and entered into force in 1999.
The Convention on Cluster Munitions (CCM) that outlawed inter alia
using, producing, and stockpiling such weapons. It was signed in 2008
and entered into force 2010.

The Arms Trade Treaty (ATT) which regulates the trade in convention-
al weapons. It also contains a prohibition against transferring arms in
the knowledge that they will be used to commit war crimes.®?! It was
adopted in 2013 and entered into force in 2014.

Several treaties concerning nuclear weapons, especially the 2017 Treaty
on the Prohibition of Nuclear Weapons (TPNW) which outlawed nter

618 In the following, I will refer to multilateral treaties instead of the bi-lateral

US-Russian disarmament treaties. The latter, however, recently lost one of its
main pillars when the US pulled out of the Intermediate-range Nuclear Forces
Treaty (INF) claiming that Russia failed to respect its limitations.

619 Other recent treaties on IHL include: The Third Additional Protocol (AP III) to

the Geneva Conventions (2005) that introduced the Red Crystal as a third pro-
tective emblem, Amended CCW Protocol II Prohibiting Mines, Booby-Traps,
and Other Devices, and CCW Protocol V on Explosive Remnants of War. I
have chosen not to include these treaties in the above list for the following
reasons. AP III is of limited relevance. The Amended CCW Protocol II has
largely been deemed inefficient and was soon surpassed by the Ottawa Treaty as
I will explain below. CCW Protocol V applies to post-conflict situations, see Art
1(1), and thus falls outside of my strict focus on IHL.

620 The following dates and facts are taken from <https://treaties.un.org/>.
621 See Art 6(3) ATT: “A State Party shall not authorize any transfer of conventional

arms covered under Art 2(1) or of items covered under Art 3 or Art 4, if it has
knowledge at the time of authorization that the arms or items would be used
in the commission of genocide, crimes against humanity, grave breaches of the
Geneva Conventions of 1949, attacks directed against civilian objects or civilians
protected as such, or other war crimes as defined by international agreements to
which it is a Party.”
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Chapter I: IHL in International Diplomacy — A Lost Russian Art?

alia using, producing and stockpiling such weapons. It has entered into

force on 22 January 2021.622
Out of this list, Russia has only joined one single instrument: The CCW
Protocol IV on Blinding Laser Weapons. This attracts criticism in two
respects. First, in comparison with other States, Russia’s number of ratified
treaties is very low. To compare: Germany, France, and the UK have signed
and ratified four out of five of the above-mentioned treaties.®?* Even the
US has ratified two of the above and for a long time de facto adhered
to a third.®* Among the PS-States, only China has the same poor record
as Russia.’? Secondly, the only treaty that Moscow ratified has a very
limited scope: While the CCW Protocol IV does represent an important
addition to THL, it also concerns a weapon that has never been used in
combat.®?¢ On the other hand, Moscow refused to sign important treaties
on anti-personnel mines (APMBC) and cluster munitions (CCM). These
are weapons that continue to take a high civilian toll on modern-day bat-
tlefields. In the following, I will analyse Russia’s sceptical attitude towards
the regulation of existing and emerging weapon systems. Has the State that
once initiated the very first weapons treaty of modern day IHL — the St
Petersburg Declaration — turned its back on weapons regulation?

1.1 The APMBC - resisting the regulation of anti-personnel mines
The APMBC saw the light of day thanks to a joint effort of international

diplomacy and civil society. It represents a milestone in weapons regu-
lation. In the late 90s, experts estimated that between 60 and 200 million

622 The treaty entered into force recently, 90 days after the 50 ratification was
deposited.

623 Germany, France, and the UK have not acceded to the TPN'W.

624 The US has ratified the Fourth CCW Protocol and the ATT, although the latter
has been called into question by the Trump Administration. Washington also
banned the use of landmines everywhere but on the Korean Peninsula, where
it uses them in the demilitarised zone. This de facto adherence, however, was
recently reversed by the Trump Administration, see “Trump Lifts Restrictions
on US Landmine Use’ (BBC, 31 January 2020) <https://www.bbc.com/news/wor
ld-us-canada-51332541>.

625 China has only ratified CCW Protocol IV.

626 In fact, this marked the second instance after the St Petersburg Declaration
1868 that a weapon was banned before it was widely used on the battlefield. For
the history of CCW Protocol 1V see Louise Doswald-Beck, ‘New Protocol on
Blinding Laser Weapons’ (1996) 36 International Review of the Red Cross 272.
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mines had been dug into the ground around the world. These ticking
timebombs claimed tens of thousands of casualties every year. The wider
impact went far beyond that. Thousands of villages were abandoned,
arable land left behind, entire communities uprooted.?” In 1996, the
CCW failed to prohibit landmines due to the lack of consensus. While
CCW Amended Protocol II imposed some technical restrictions on an-
ti-personnel mines, it failed to introduce a blanket ban.®?® Meanwhile,
however, the scourge of landmines and their civilian toll had caught the
media’s attention. Princess Diana became one the most vocal advocates of
a ban. In a memorable moment in 1997, she strode on a mine field in
Angola, a gesture that touched millions around the world.®”” To break the
stalemate in the consensus-based CCW, States embarked on the “Ottawa
Process” that culminated in the conclusion of the APMBC.%3 The treaty
represented an example of how successful advocacy in the interests of war
victims can be carried out in the post-Cold War environment.®3! Today,
164 countries have ratified the APMBC.%3? Despite all these efforts, anti-
personnel mines remain a lurking danger. Landmine Monitor recorded
more than 7 000 casualties in 2017.933 The number of unreported cases is
likely to be higher.

Russia was only an observer at the Ottawa Conference and has still not
acceded today. Moscow continuously stresses the utility of anti-personnel
mines and the lack of viable alternatives.®** It used mines in Chechnya,
Dagestan, Tajikistan, and on the border with Georgia. Russian-manufac-

627 International Campaign to Ban Landmines, ‘Landmine Monitor 1999’ (1999)
13.

628 For example, Art 4 bans non-detectable anti-personnel mines and Art 5 intro-
duces a series of very technical rules.

629 ‘Diana's Support was “Turning Point” in Landmine Ban Effort’ (BBC, 31 Au-
gust 2017) <https://www.bbc.com/news/uk-england-cumbria-41111012>.

630 See Stuart Maslen and Peter Herby, ‘An International Ban on Anti-Personnel
Mines: History and Negotiation of the “Ottawa Treaty™ (1998) 38 International
Review of the Red Cross 693.

631 ibid.

632 United Nations Treaty Collection, ‘Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines and on their
Destruction’ <https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_n
0=XXVI-5&chapter=26&clang=_en>.

633 International Campaign to Ban Landmines, ‘Landmine Monitor 2018’ (2018)
50. This number includes around 2 700 casualties through improvised mines.

634 Interview with Georgy Todua, Minister Counsellor of the Russian Embassy in
Colombia (4 December 2009), available at <http://www.the-monitor.org/en-gb/r
eports/2018/russian-federation/mine-ban-policy.aspx#ftn2>.
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tured mines have also appeared in Ukraine.®*> Over the years, Russia has
been stressing that it does not exclude accession to the treaty and that a
mine-free world remains a shared goal.%3¢ So far, however, this remains
diplomatic lip service. Russia still possesses the largest stockpile of land-
mines in the world. In 2018, it owned 26.5 million out of 45 million anti-
personnel mines worldwide.®3”

1.2 The CCM - resisting the regulation of “de facto mines”

The genesis of the CCM reads like the sequel to the APMBC. Cluster
munitions may be called de facto mines. A cluster bomb opens in mid-air
to release tens or hundreds of submunitions. The small bomblets can
saturate an area up to the size of several football fields. The submunitions
are supposed to explode when they hit the ground. Often, however, they
fail to detonate (so-called “duds”) and remain on the ground as unexplod-
ed ordnance (UXO).%3% Experts estimate that the average dud rate ranges
from 10 to 30 percent.®® The unexploded bomblets turn into de facto
landmines and remain active for decades. In addition, cluster munitions
have a wide-area-effect, which makes it especially difficult to distinguish
between military and civilian persons and objects.t4?

A large portion of the international community became frustrated be-
cause States could not agree on a prohibition of cluster munitions in the
CCW. States like Russia and China strongly opposed the idea.®*! There-
fore, following an invitation from Norway, several States embarked on the

635 Land Mine & Cluster Munition Monitor, ‘Russian Federation’ <http://www.the
-monitor.org/en-gb/reports/2018/russian-federation/mine-ban-policy.aspx#ftn2>.

636 Statement by Vladimir Yermakov, UN General Assembly First Committee De-
bate on Conventional Weapons (20 October 2017): “We do not exclude our
possible accession to Ottawa Convention in the future. In the meantime, Russia
continues work to address a number of technical, organizational and financial
issues related to implementation of Ottawa Convention.”

637 International Campaign to Ban Landmines (n 633) 16.

638 Cluster Munition Coalition, “What is a Cluster Bomb?* <http://www.stopcluster
munitions.org/en-gb/cluster-bombs/what-is-a-cluster-bomb.aspx>.

639 Mark Hiznay, ‘Operational and Technical Aspects of Cluster Munitions’, Disar-
mament Forum (2006) 22.

640 Daryl Kimball, ‘Cluster Munition at a Glace’ <https://www.armscontrol.org/fact
sheets/clusterataglance>.

641 Gro Nystuen and Stuart Casey-Maslen (eds), The Convention on Cluster Muni-
tions: A Commentary (Oxford University Press 2010) 27.
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“Oslo Process” that led to the adoption of the CCM in 2008.°4> Today,
the CCM can boast 110 State parties.®*> While Russia recognises the risks
of cluster munitions, it does not want to give up the military advantage
that the weapon represents. For this very reason, Moscow had already
blocked regulation in the CCW.%* Later it spoke out against the “Oslo
Process” that sought a ban outside the CCW system and chose not to
participate in the final Conference.®* In a letter to Human Rights Watch,
Deputy Minister of Foreign Affairs Sergey Ryabkov explained that Russia
“cannot agree to the classifications and restrictions of cluster munitions
outlined in [the CCM] because they were established with disregard for
the input from the Russian Federation. Therefore, we are not considering
the ratification.”646

This continues to be the Russian position. Moscow calls the CCM an “il-
lusionary” and “political” agreement with little “impact on the ground.”¢#
In 2016, Russian Foreign Minister Sergey Lavrov defended the use of clus-
ter munitions by the Russian Air Force in Syria calling cluster munitions
an “entirely legal means of warfare.”®*® Today, Russia continues to be
a major producer and exporter of cluster munitions and stockpiles the
weapon.®® And indeed, as I will show below in the chapters on military

642 The Convention on Cluster Munitions, ‘History’ <https://www.clusterconventio
n.org/the-convention/history/>.

643 United Nations Treaty Collection, ‘Convention on Cluster Munitions’ <https://t
reaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-6&chapt
er=26&clang=_en>.

644 Mines Action Canada, ‘Banning Cluster Munitions — Government Policy and
Practice’ (2009) 3.

645 Statement by Ambassador Anatoly I Antonov at the 2008 Meeting of the States
Parties to the CCW (13 November 2008). As cited in ibid 230-232.

646 Letter from Sergey Ryabkov, Deputy Minister of Foreign Affairs, to Human
Rights Watch (20 March 2009), reproduced in Mines Action Canada, ‘Cluster
Munition Monitor’ (2010).

647 Statement of Russia, CCW Group of Governmental Experts on Cluster Muni-
tions (1 September 2010), as quoted in Mines Action Canada, ‘Cluster Munition
Monitor’ (2011) 299.

648 Letter of Sergey Lavrov to Human Rights Watch (6 December 2018), available
at
<https://www.hrw.org/sites/default/files/supporting_resources/pdf_for_publicati
on_0.pdf>.

649 Mines Action Canada, ‘Banning Cluster Munitions — Government Policy and
Practice’ (n 644) 233-234. See also Landmine & Cluster Munition Monitor,
‘Russian Federation’ <http://www.the-monitor.org/en-gb/reports/2018/russian-fe
deration/cluster-munition-ban-policy.aspx#ftné>.
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practice, it made frequent — and indiscriminate — use of it in recent con-
flicts such as Syria and Georgia.*°

1.3 Nuclear weapons — reversing Martens

Russia is one of nine States worldwide that own nuclear weapons and is
very sceptical towards any regulation of them. Most recently, this was illus-
trated by Moscow’s attitude to the Treaty on the Prohibition of Nuclear
Weapons (2017). The TPNW is a treaty born out of frustration. The nucle-
ar powers and their allies had been blocking any meaningful regulation
process for years, despite the loud calls of many States and myriads of civil
society groups.5S! Their joint efforts finally culminated in the adoption of
the TPNW (2017).62 In its preamble the treaty solemnly declares that

“any use of nuclear weapons would be contrary to the rules of international
law applicable in armed conflict, in particular the principles and rules of
international humanitarian law.”

From the beginning, Russia opposed the treaty making process and called
the TPNW a “mistake.”®>3 It found itself in good company: All nine nucle-
ar powers and several allied States boycotted the initiative.5%* In 2017, this
opposition came as no surprise, since Russia’s resistance to any restriction
of nuclear weapons under IHL dates back to the early 90s.

Moscow spelled out its position in clear terms for the first time in the
proceedings of the Advisory Opinion on the Legality of the Threat or Use of
Nuclear Weapons before the International Court of Justice (ICJ).655 In 1994,
the General Assembly had referred the following question to the ICJ: “Is
the threat or use of nuclear weapons in any circumstance permitted under

650 See below at pp 373 et seq.

651 Dan Joyner, ‘The Treaty on the Prohibition of Nuclear Weapons® (EJIL Talk!,
26 July 2017) <https://www.ejiltalk.org/the-treaty-on-the-prohibition-of-nuclear-
weapons/>.

652 UN General Assembly, Treaty on the Prohibition of Nuclear Weapons, UN Doc
A/CONF.229/2017/8 (7 July 2017).

653 ‘Treaty on Prohibition of Nuclear Weapons “a Mistake” — Russian Foreign
Ministry’ (Tass, 3 May 2019) <https://tass.com/politics/1056868>.

654 Joyner (n 651).

655 1C]J, The Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, IC]J
Reports (1996) 226 [hereinafter Nuclear Weapons Advisory Opinion].

146

(o) ENR


https://tass.com/politics/1056868
https://tass.com/politics/1056868
https://doi.org/10.5771/9783748913214-139
https://www.nomos-elibrary.de/agb

1. Advancing IHL treaty law — Russia, the eternal sceptic

international law?”¢%¢ To provide an answer, the Judges in The Hague had
to deal with THL, especially the requirements of distinction, proportionali-
ty, and unnecessary suffering. Can a weapon that harms everything in its
huge perimeter be in line with these fundamental principles?

The Court confirmed that IHL applied to nuclear weapons. At the same
time, it added a caveat by ruling that nuclear weapons may not violate IHL
“in any circumstance” especially when a State’s “survival is at stake.”®57
Ever since, scholars have been trying to decipher what this bail-out clause
means in practice.t’8

While this thesis cannot provide an answer to the ongoing discussion, it
is worth looking at the Russian position during the proceedings. In a letter
to the Court, the Russian ambassador Leonid Skotnikov explained that
IHL knows no prohibition of nuclear weapons. Furthermore, he argued
that such weapons can be used in line with the principles of the conduct of
hostilities.®? This provides a much broader range of circumstances for use
than the ICJ’s exception of a State’s “survival at stake.” Most remarkably,
however, Skotnikov’s letter tries to evade Russia’s most famous legacy
— the Martens Clause. This clause stipulates that in case of a lacuna in
IHL, individuals shall still be protected by “the laws of humanity and the
requirements of the public conscience.”®%° This safety net immortalised the
name of the great Russian diplomat and lawyer Fyodor Martens whose
legacy I have described in detail in the first part of this thesis. It was
considered a monumental step and has since been reiterated in many

656 UN General Assembly Resolution 49/75 K, UN Doc A/RES/49/75K (15 Decem-
ber 1994).

657 Nuclear Weapons Advisory Opinion paras 95 and 96 (n 655).

658 See Louis G Maresca, ‘Nuclear Weapons: 20 Years since the IC] Advisory
Opinion and Still Difficult to Reconcile with International Humanitarian Law’
(Humanitarian Law & Policy, 8 July 2018) <https://blogs.icrc.org/law-and-poli-
cy/2016/07/08/nuclear-weapons-20-years-icj-opinion/>; Hisakazu Fujita, ‘The Ad-
visory Opinion of the International Court of Justice on the Legality of Nuclear
Weapons® (1997) 37 International Review of the Red Cross 56; Winston Nagan,
‘Simulated ICJ Judgment: Revisiting the Lawfulness of the Threat or Use of
Nuclear Weapons’ (2012) 1 Cadmus 93; Claus Krefs, “The International Court of
Justice and the Law of Armed Conflicts’ in Christian ] Tams and James Sloan
(eds), The Development of International Law by the International Court of Justice
(Oxford University Press 2013).

659 Letter from the Ambassador of the Russian Federation, together with Written
Comments of the Government of the Russian Federation (19 June 1995), 11-14,
18.

660 See in detail at p 56.
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treaties. The Russian letter, however, made clear that in today’s world, the
Martens clause had no more role to play:

“As to nuclear weapons the 'Martens clause' is not working at all. A 'more
complete' code of the laws of war mentioned there as a temporal limit was
issued' in 1949-1977 in the form of Geneva Conventions and Protocols
thereto, and today the 'Martens clause' may formally be considered inappli-
cable. %1

Even today, Russia resists the increasingly loud call that nuclear weapons
cannot be used in line with IHL. More strikingly, in doing so it even
dismantled its most famous legacy: the Martens Clause.

1.4 The Arms Trade Treaty — unchecked exports

In addition, Moscow refused to join the Arms Trade Treaty (ATT). From
an IHL perspective the treaty’s greatest achievement lies in Art 6(3). The
provision prohibits the transfer of arms in the knowledge that they will be
used to commit war crimes. This controversial clause represents a powerful
addition to IHL enforcement, because it tackles the root causes of viola-
tions.%¢? It is supposed to curb the flow of weapons into conflict areas with
a known record of war crimes. The provision thus represents the “heart” of
the ATT, because it contains the legal imperatives that led to the campaign
to regulate arms transfers in the first case.®¢3 So far 130 States have signed
and 110 have ratified the treaty.¢*

At the first UN Conference in 2012, Moscow blocked the treaty at
the last minute to the surprise and irritation of many.®®5 At the second
Conference (2013), Russia abstained, which allowed the treaty to pass the

661 Letter from the Ambassador of the Russian Federation, together with Written
Comments of the Government of the Russian Federation (19 June 1995), 13.

662 See for this Laurence Lustgarten, “The Arms Trade Treaty: Achievements, Fail-
ings, Future’ (2015) 64 International & Comparative Law Quarterly 569, 588.

663 Stuart Casey-Maslen and others, The Arms Trade Treaty: A Commentary (Oxford
University Press 2016) 178.

664 United Nations Treaty Collection, ‘Arms Trade Treaty’ <https:/treaties.un.org/P
ages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXVI-8&chapter=26&clang=_e
n>.

665 Casey-Maslen and others (n 663) 11.
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consensus-based working modalities.®¢® Moscow, however, refused to join
and stressed that the “list of the treaty’s drawbacks is [...] pretty long.”6¢”
Mikhail Ulyanov, in charge of weapons control in the Russian Ministry of
Interior, called the ATT “a weak treaty that still remains a certain burden
for its participants.”®¢8

Today, Russia remains the second largest arms exporter worldwide and
escapes the limitations of Art 6(3) ATT regarding the transfer of weapons
that might be used for IHL violations.®¢

1.5 Ongoing processes of regulation — no laws for LAWS?

Apart from its resistance to these existing treaties, Russia also opposes
ongoing initiatives to regulate weapons. Most notably, this concerns the
UN process to regulate autonomous weapons systems. These are systems
that can select and attack targets without human interference.”® Russia
both develops and produces such weapons. It has tested them in combat,
such as the Uran-9 robotic tank in Syria.®”! The emergence of systems that
autonomously select and kill human beings has sparked an intense ethical

666 Iran, North Korea, and Syria voted against the treaty. 23 States abstained, see
Brian Wood and Rasha Abdul-Rahim, ‘The Birth and the Heart of the Arms
Trade Treaty’ (2015) 12 The SUR File on Arms and Human Rights 15, 17.

667 Daryl G. Kimball, ‘Russia Undecided on Arms Trade Treaty’ (Arms Control
Association, June 2014) <https://www.armscontrol.org/act/2014-06/news-briefs/r
ussia-undecided-arms-trade-treaty>.

668 ‘Russia Refuses to Join Major Arms Trade Treaty Citing Document’s Weakness’
(RT, 18 May 2015) <https://www.rt.com/russia/259625-russia-arms-treaty-weak/
>,

669 ‘USA and France Dramatically Increase Major Arms Exports; Saudi Arabia is
Largest Arms Importer, Says SIPRI” (SIPRI, 9 March 2020) <https://www.sipri.o
rg/media/press-release/2020/usa-and-france-dramatically-increase-major-arms-exp
orts-saudi-arabia-largest-arms-importer-says>.

670 The debate about the legality of such systems starts with a battle over terminol-
ogy. I have chosen to follow the ICRC definition that defines autonomous
weapons as “any weapon system with autonomy in its critical functions — that is,
a weapon system that can select (search for, detect, identify, track or select) and
attack (use force against, neutralize, damage or destroy) targets without human
intervention” (emphasis added). See Davidson, 5. Such weapons already exist
and have been tested on the battlefield.

671 Sebastien Roblin, “This Is the Robot Tank Russia Used in Syria’ (The National
Interest, 21 October 2019) <https://nationalinterest.org/blog/buzz/robot-tank-rus
sia-used-syria-89866>.
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and legal debate. A civil society campaign supported by actors such as
Human Rights Watch calls for a ban of “killer robots.®”? An increasing
number of States are calling for a ban or a least the regulation of such
systems.®”3 The UN Group of Governmental Experts (GGE) on Lethal
Autonomous Weapons Systems (LAWS) has been debating this issue since
2014.

Since the very beginning, Russia openly questioned “the wisdom of con-
tinuing the discussion work on this topic” in the GGE.¢”4 A working paper
that Moscow submitted to the GGE in 2019 illustrates the fundamental
opposition towards any regulation. The paper highlights the positive as-
pects of LAWS which may be “more efficient than a human operator in
addressing the tasks by minimizing the error rate.”¢’> At the same time,
it concludes that “concerns regarding LAWS can be addressed through
faithful implementation of the existing international legal norms.” While
“human control” over such systems is important, Russia believes that “spe-
cific forms and methods of human control should remain at the discretion
of States.”’¢ In other words, Moscow is against any international provision
that limits States’ discretion to develop and use such weapons. Recently,
Time Magazine accused Moscow of “sabotaging the talks.”®”” The Interna-
tional Committee for Robot Arms Control believes that Russia is “trying
to waste time” in order to “steamroll the process.”¢”8

This scepticism towards new regulations also concerns other weapon
systems. For example, Russia opposes stricter rules on the use of white
phosphorous. White phosphorus ignites when it reacts with oxygen, pro-

672 See e.g. the campaign “Stop Killer Robots” <https://www.stopkillerrobots.org/>.

673 PAX, ‘Crunch Time - European Positions on Lethal Autonomous Weapon
Systems’ (2018) 5.

674 Statement by the Russian Federation at the Meeting of the High Contracting
Parties to the CCW (13 November 2014), as quoted in Vincent Boulanin
and Lina Grip, ‘Humanitarian Arms Control’ in SIPRI (ed), Yearbook 2017:
Armaments, Disarmament and International Security — Summary (Stockholm Inter-
national Peace Research Institute Solna 2017) 594.

675 Russian Working Paper for the Group of Governmental Experts of the High
Contracting Parties to the CCW (8 March 2019), UN Doc CCW/GGE.1/2019/
WP.1, para 2.

676 1bid paras 7 and 10 (emphasis added).

677 Melissa K Chan, ‘China and the US Are Fighting a Major Battle Over Killer
Robots and the Future of A’ (Time, 13 September 2019) <https://time.com/567
3240/china-killer-robots-weapons/>.

678 As quoted in Melissa K Chan, ‘China and the U.S Are Fighting a Major Battle
Over Killer Robots and the Future of A’ (Time, 13 September 2019) <https://ti
me.com/5673240/china-killer-robots-weapons/>.
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ducing thick clouds of white smoke and reaching temperatures high
enough to burn through metal.”? It continues to burn until it disappears
and cannot be put out. For this reasons it causes terrible injuries that liter-
ally “burn right to the bone.”%%° Nevertheless, white phosphorous falls out-
side the scope of the CCW Protocol III on Incendiary Weapons (1980) be-
cause it is not “primarily designed to set fire to objects.”®8! Like with
LAWS, a growing number of States speaks out for a prohibition of phos-
phorus. At the annual meeting of the CCW in November 2018, however,
it was Russia that prevented consensus on a widely supported proposal to
continue discussions on a prohibition in 2019.%2 Moscow insisted that the
existing framework is adequate.%83

1.6 Conclusion

For the sake of fairness, I must stress that Russia is not alone in its opposi-
tion to new weapon treaties. The US never signed the CCM and insists on

679 Matthew ] Aiesi, ‘The Jus in Bello of White Phosphorus: Getting the Law
Correct’ (Lawfare, 26 November 2019) <https://www.lawfareblog.com/jus-bello-
white-phosphorus-getting-law-correct>.

680 Charlie Dunlap, “‘White Phosphorus Sometimes Can Be Lawfully Employed as
an Anti-Personnel Weapon...but Should It Ever Be Used That Way? (Probably
Not, but Maybe.)’ (Lawfire, 29 September 2016) <https://sites.duke.edu/lawfire/2
016/09/29/white-phosphorus-sometimes-can-be-lawfully-employed-as-an-anti-per
sonnel-weaponbut-should-it-ever-be-used-that-way-probably-not-but-maybe/>.

681 See Art 1 CCW Protocol III. Furthermore, the Protocol does not ban such
weapons but only imposes limitations, see n 683.

682 ‘Russia: Don’t Block Action on Incendiary Weapons!” (Human Rights Watch,
11 November 2019) <https://www.hrw.org/news/2019/11/11/russia-dont-block-a
ction-incendiary-weapons>.

683 This did not hinder several States to condemn reports on the use of incendiary
weapons in Syria and to call for Protocol III to be put back on the CCW agenda.
However, Russia and the US succeeded in blocking such efforts, arguing that
Protocol III adequately defined incendiary weapons and that no separate agenda
item was needed. See ‘Incendiary Weapons Draw Widespread Condemnation
— Russia, US Block Opening Up Discussions on Restrictions’ (Human Rights
Watch, 18 November 2019) <https://www.hrw.org/news/2019/11/18/incendiar
y-weapons-draw-widespread-condemnation>. The existing framework consists
of CCW Protocol III which prohibits the use of “incendiary weapons,” but
contains a series of caveats. Notably, it only covers weapons that are “primarily
designed to set fire to objects” (Art 1) and it does not cover weapons which may
have similar secondary effects. See Aiesi (n 679).
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using white phosphorous.®®* Recently, Donald Trump vowed to withdraw
the US’ signature from the ATT and lifted the de facto ban on anti-person-
nel mines.®®S China has signed neither the APMBC nor the CCM and
while it officially supports a ban on LAWS, it also develops its own systems
at amazing speed.®®¢ Finally, virtually all Western States refused to join the
TPNW, because they are either nuclear powers themselves or close al-
lies.687

It is, however, striking that Russia is always among the most vocal critics
of new weapons treaties. Among the great powers it is — together with
China - the country with the most sceptical attitude. Often, it spearheads
the opposition against new regulation, such as in the case of LAWS. At
this point I may remind the reader, that this thesis does not aim to
analyse Russia’s behaviour in comparison to its fellow States. It aims to
contrast Russia’s historical and current attitude towards IHL. In this sense,
the above resistance is remarkable. The fundamental principles of the St
Petersburg Declaration are considered Russia’s “enduring legacy” that lives
on in numerous weapon treaties.®®® The Martens Clause is enshrined in
the preamble to the CCM and many other weapon treaties.® Against
this background, it is surprising that the initiator of the St Petersburg
Declaration and the Martens Clause now features among the main sceptics
of further regulation.

684 US Department of Defence (n 204) para 6.14.1.3.

685 ‘Trump Lifts Restrictions on US Landmine Use’ (BBC, 31 January 2020) <https:/
/www.bbc.com/news/world-us-canada-51332541>.

686 Elsa Kaina, ‘China’s Strategic Ambiguity and Shifting Approach to Lethal Au-
tonomous Weapons Systems’ (Lawfare, 17 April 2018) <https://www.lawfareblo
g.com/chinas-strategic-ambiguity-and-shifting-approach-lethal-autonomous-wea
pons-systems>.

687 Among the few exceptions are Austria, San Marino, and the Vatican.

688 Crawford, ‘The Enduring Legacy of the St Petersburg Declaration: Distinction,
Military Necessity, and the Prohibition of Causing Unnecessary Suffering and
Superfluous Injury in IHL” (n 50) 564.

689 While the APMBC also mentions the “public conscience in furthering the prin-
ciples of humanity”, it does not reproduce the Martens Clause in its entirety.
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2. Advancing IHL compliance — “we are free like birds”6%°

While adopting new IHL rules meets with resistance from Russia and
other States, few would subscribe to Cicero’s famous aphorism “szlent enim
leges inter arma.”®®! Virtually all States have accepted that there are basic
rules in armed conflict even if they disagree on the details.®”> However, ap-
plying these rules poses a much larger challenge. What is Russia’s attitude
towards strengthening compliance with IHL through new and existing
mechanisms?

States and organisations alike have long identified that compliance with
IHL - or rather the lack thereof — represents the key problem.®3 The
lack of compliance mechanisms may be called the congenital disease of
IHL. The former President of the ICRC Jakob Kellenberger describes this
chronic deficiency in the following terms:

“Despite the continuously evolving nature of armed conflict, the biggest
threat or challenge to IHL remains the same. It is the too limited respect and
compliance its rules and norms enjoy by parties to armed conflict all around
the world.”%%*

The reasons for this are manifold. War means chaos, and chaos is not
conducive to the rule of law. Instead of a judge, or the police, IHL largely
depends on the faithful application by the parties. While this is true for
many areas of international law, armed conflict represents a situation

690 In allusion to the third stanza of A.S. Pushkin’s famous poem “The Prisoner”
(1822):“Mot 6onvrbie nmuysl; nopa, 6pam, nopa! Tyoa, 20e 3a myuetl 6eneem 2opa,
Tyoa, 20e cunerom mopckue kpas, Tvoa, 20e 2ynsem auuts gemep. .. 0a s!”.

691 In times of war, the laws fall silent (Cicero, ‘Pro Milone’ 52 BC).

692 The Geneva Conventions of 1949, for example, can boast 196 ratifications.

693 See 32" International Conference of the Red Cross and Red Crescent, Resolu-
tion on Strengthening the Compliance with International Humanitarian Law,
32IC/15/R2 (10 December 2015), 1. The Resolution stresses “that the imperative
need to improve compliance with ITHL was recognized by all States in the
consultation process facilitated by the ICRC and Switzerland as a key ongoing
challenge, and that more can be done to address the current weaknesses and
gaps in the implementation of THL, including by non-State parties to armed
conflict.”

694 ICRC, ‘Sixty years of the Geneva Conventions and the decades ahead’ <https://w
ww.icrc.org/en/doc/resources/documents/statement/geneva-convention-stateme
nt-091109.htm>.
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where not only vital interests, but sometimes the very existence of the
warring parties is at stake.6%’

What can help to ensure compliance in the fog of war? More than in
other fields of international law, prevention becomes a crucial factor.®%¢
Prevention, in turn, largely depends on the national implementation of
IHL. For example, has a State disseminated the rules to its armed forces?
Do national courts know about IHL? Are political circles sensitive to
IHL issues? I will analyse these questions with regards to Russia’s in the
subsequent chapter on national implementation. This chapter, however,
focusses on the international component of compliance. What mechanisms
are there to prevent or repress IHL violations on an inter-national level?

As I have just mentioned, IHL suffers from a shortage of gritty compli-
ance tools. Nevertheless, IHL has been equipped with certain compliance
mechanisms. Firstly, the prosecution of war crimes addresses IHL compli-
ance from an individual angle. Today, the main actor on the international
stage is the International Criminal Court (ICC), which can build on the
legacy of several special Tribunals such as the International Criminal Tri-
bunal for the Former Yugoslavia (ICTY), the International Criminal Tri-
bunal for Rwanda (ICTR), and the Military Tribunals at Nuremberg and
Tokyo.®7 Secondly, THL has several non-judicial mechanisms to ensure
compliance.

— The Geneva Conventions foresee the use of Protecting Powers.®

— Additional Protocol I to the Geneva Conventions introduced meetings
of the High Contracting Parties that can be set up once approved by
the majority of State parties.®®?

- In addition, Additional Protocol I introduced a fact-finding commis-
sion to investigate IHL violations: The International Humanitarian
Fact-Finding Commission (IHFFC).7%°

695 Marco Sassoli, “The Implementation of International Humanitarian Law: Cur-
rent and Inherent Challenges’ (2007) 10 Yearbook of International Humanitari-
an Law 45, 48-49.

696 See for this ibid 46.

697 Domestic courts play an increasingly important role in the prosecution of war
crimes as I will discuss in the subsequent chapter on national implementation
in Russia, see p 201.

698 The Geneva Conventions define the tasks of Protecting Powers in numerous
Articles, e.g. Art 126 GC Il and 76 GC IV. The concept of a Protecting Power is
defined in Art 2(c) AP 1.

699 Art7 AP L

700 Art 90 AP L.
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— The ICRC may act as an (indirect) compliance tool through its interac-
tion with warring parties and the affected population”®!
Finally, de lege ferenda, the ICRC and Switzerland have been pushing for
a new periodic review mechanism. Such a mechanism already exists in
human rights law in the form of the Universal Periodic Review in the Hu-
man Rights Council. So far, however, these efforts have been unsuccessful.
How does Russia position itself concerning the existing compliance
tools? And what is its attitude towards strengthening compliance in IHL
through a new reporting mechanism?

2.1 International criminal law — leaving the ICC

International criminal law received a boost after the end of the Cold War.
Most importantly, the creation of the ICTY (1993) represented a huge
leap forward for the prosecution of war crimes. Russia, however, has been
watching the developments in international criminal law from a cautious
distance. Being a close ally of Serbia, Moscow repeatedly questioned the
Tribunal’s impartiality and usefulness.”> While the ICTY officially termi-
nated its work in 2017, States had agreed on establishing a permanent In-
ternational Criminal Court in 1998. Russia signed the founding document
of the ICC - the so-called Rome Statute — in 2000, but it repeatedly post-
poned the ratification necessary for the treaty to take effect. Nevertheless,
scholars and practitioners did not abandon hope that the Kremlin would
ratify the Rome Statute in the long run.”%

In a symbolic gesture of disapproval, however, Russia withdrew its
signature in 2016 by a Presidential Order’®* reasoning that the Court

701 Steven R Ratner and Rotem Giladi, ‘The Role of the International Committee
of the Red Cross’ in Andrew Clapham, Paola Gaeta and Marco Sassoli (eds), The
1949 Geneva Conventions — a Commentary (Oxford University Press 2015) para
37.

702 Gennady Esakov, ‘International Criminal Law in Russia’ (2017) 15 Journal of
International Criminal Justice 371, 376.

703 See e.g. Bakhtiyar Tuzmukhamedov, ‘The Implementation of International Hu-
manitarian Law in the Russian Federation’ (2003) 85 International Review of
the Red Cross 385, 391.

704 More precisely, it was decided that Russia should “not become a member of the
ICC”, i.e. it should not ratify the Rome Statute, see Pacopsoxenue [Ipesunenta
Poccuiickoit Denepanmm, 16.11.2016, N 361-pn ‘O HamepeHuu Poccuiickoii
®denepauun He CcTaTh ydyacTHUKOM Pumckoro Craryra MexaiyHapoJHOTO
Vronosnoro Cyma’ [Decree of the President of the Russian Federation, 16
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“did not live up to its expectations and never became an independent,
authoritative organ of international jurisprudence.”® Russia did not with-
draw out of the blue. Rather it decided so following two key events: On
27 January 2016, the ICC Pre-Trial Chamber authorised an investigation
linked to crimes during the Russo-Georgian War (2008).7%¢ Later in the
same year, the Office of the Prosecutor qualified the situation in Donbas
as an international armed conflict and called Crimea “occupied.”®” Even
though Russia had not ratified the Statute, the Court could also exercise
its jurisdiction if crimes were committed on the territory of a State party
— which was the case for both Georgia and Ukraine.”® In other terms, the
ICC could pronounce itself on possible war crimes by Russian nationals or
Russian allies during the Russo-Georgian War, the occupation of Crimea,
and the war in Donbas.

Thus, Russia’s “un-signing” is partly symbolic. It cannot shield Russian
nationals from prosecution before the ICC in the ongoing investigations
regarding Ukraine and Georgia.”” However, it does mean that Russian war
crimes could not be prosecuted if they have taken place in countries that
are also not party to the Rome Statute — such as Syria.”!? In addition, it

November 2016, No 361-rp ‘On the Intention of the Russian Federation Not
to Become a Party to the Rome Statute of the ICC’].

705 ‘MUJL obbsicaun orka3 Poccum patuduumposats Pumckuii cratyr MYC [The
Ministry of Foreign Affairs Announced the Refusal of Russia to Ratify the Rome
Statute of the ICCT (Tass, 16 January 2016) <https://tass.ru/politika/3788778>.
Moscow had previously criticised the Court because the ICC Pre-Trial Chamber
authorised an investigation of alleged crimes during the Russo-Georgian War
2008, see ICC, Situation in Georgia (ICC-01/15-12), Pre-Trial Chamber 1, 27
January 2016.

706 ICC, Situation in Georgia (ICC-01/15-12), Pre-Trial Chamber I, 27 January 2016.

707 The Office of the ICC Prosecutor, ‘Report on Preliminary Examination Activi-
ties 2016’ (2016) paras 158, 169.

708 See Art 12(a), 13(a) and (c), 14, 15 of the ICC Statute. Georgia ratified the
Statute in 2003. Ukraine has lodged a declaration under Art 12(3) accepting the
jurisdiction of the Court as a non-State-party.

709 Sergey Sayapin, ‘Russia’s Withdrawal of Signature from the Rome Statute
Would Not Shield Its Nationals from Potential Prosecution at the ICC’ (EJIL
Talk!, 21 November 2016) <https://www.ejiltalk.org/russias-withdrawal-of-signat
ure-from-the-rome-statute-would-not-shield-its-nationals-from-potential-prosecut
ion-at-the-icc/>.

710 Unless there were a referral by the UN Security Council. This is highly unlikely
because of Russia’s veto, see Matt Killingsworth, ‘Justice, Syria and the Interna-
tional Criminal Court’ (Australian Institute of International Affairs, 13 March
2019) <https://www.internationalaffairs.org.au/australianoutlook/justice-syria-in
ternational-criminal-court/>.
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sent a strong political sign that Russia is not willing to cooperate in any
manner with the Court.”!! The precise moment of Russia’s withdrawal af-
ter the announcement of an investigation in Georgia and Ukraine suggests
that any external interference in terms of IHL compliance is unwanted. In
a wider sense, the withdrawal dealt a blow to the ICC as an institution and
shattered all hopes that Russia’s deficient war crimes legislation would im-
prove after a ratification.”!?

2.2 Other compliance mechanisms — three sleeping beauties

The family of non-judicial compliance mechanisms consists of Protecting
Powers, the meeting of the High Contracting Parties under Art 7 AP I, and
the IHFFC. All these institutions, however, may be called the “sleeping
beauties” because their use in recent conflicts is extremely limited.”!3

A Protecting Power is not party to the conflict but fulfils certain func-
tions under THL that contribute to compliance. For example, it has the
right to carry out visits to POW camps, pass on information on the wound-
ed, or verify the food supply in occupied territories.”# Protecting Powers
were of major importance during the two World Wars. Swiss delegates,
for instance, carried out visits to POW camps and dealt with accusations
of ill-treatment.”!’ After 1945, the use of Protecting Powers fell into desue-
tude. While the 1949 Geneva Conventions still placed emphasis on the
role of Protecting Powers, they have only been used in five conflicts since
the Second World War. The last recorded use dates back more than 35
years to the Falkland War (1982).7'¢ The record of the Meeting of High
Contracting Parties under Art 7 AP I looks even bleaker. Not once has

711 Esakov (n 702) 378.

712 See for this Tuzmukhamedov (n 703) 391. For a detailed analysis of the deficien-
cies of the Russian war crimes legislation see below at pp 184 et seq.

713 For the IHFFC see Catherine Harwood, ‘Will the “Sleeping Beauty” Awaken?
The Kunduz Hospital Attack and the International Humanitarian Fact-Finding
Commission’ (EJIL Talk!, 15 October 2015) <https://www.ejiltalk.org/will-the-sle
eping-beauty-awaken-the-kunduz-hospital-attack-and-the-international-humanit
arian-fact-finding-commission/>.

714 See Art 16 GC I, Art 126 GC III, and Art 55 GC IV.

715 Doérmann and others (n 543) Art 8, paras 1012, 1016-1022; Alfred M De Zayas,
The Webrmacht War Crimes Bureau, 1939-1945 (University of Nebraska Press
1989) 82-83.

716 Dormann and others (n 543) Art 8 para 1115.
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such meeting been convened.”’” Hence, neither the institute of Protecting
Powers nor the meeting under Art 7 AP I play a significant role in the
current struggle for IHL compliance.”!® This is true not just for Russia, but
for the entire international community.

Arguably the most relevant “dormant” mechanism is the IHFFC. The
Commission was established in 1991 pursuant to Art 90 AP I It is a
permanent body that consists of 15 independent experts. Its main purpose
is to contribute to the respect of IHL by clarifying the facts on the ground.
Any State party can refer a situation to the Commission on the condition
that all parties to the conflict have recognised its competence.”’ The UN
General Assembly’?® and the UN Security Council”?! repeatedly called
upon States to accept the competence of the IHFFC. The Commission
itself offered its services in various conflicts.”?? Despite that, its overall
record is poor. Despite having existed for almost 30 years, it has exercised
its statutory functions only once.”??

Russia recognised the Commission when acceding to AP I in 1989.7
Yet, to everyone’s surprise, Moscow withdrew from the IHFFC in October
2019. Shortly before, the Commission had carried out its first investigation
which happened to be in Russia’s “backyard.” The mission concerned a

717 Sofia Poulopoulou, ‘Strengthening Compliance with IHL: Back to Square One’
(EJIL Talk!, 14 February 2019) <https://www.ejiltalk.org/strengthening-compli-
ance-with-ihl-back-to-square-one/>.

718 Robert Kolb, ‘Protecting Powers’ in Andrew Clapham, Paola Gaeta and Marco
Sassoli (eds), The 1949 Geneva Conventions — a Commentary (Oxford University
Press 2015) 559-560.

719 See <https://www.ihffc.org/index.asp?page=home>.

720 UN General Assembly Resolution 63/125, UN Doc A/RES/63/125 (11 December
2008); UN General Assembly Resolution 65/29, UN Doc A/RES/65/29 (10 Jan-
uary 2011).

721 UN Security Council Resolution 1894, UN Doc S/RES/1894 (11 November
2009); UN Security Council Resolution 1265, UN Doc S/RES/1265 (17 Septem-
ber 1999).

722 THFFC, ‘Report on the Work of the IHFFC on the Occasion of Its 20th Anniver-
sary Constituted in 1991 Pursuant to Article 90 of Protocol I Additional to the
Geneva Conventions’ (2011) 15.

723 See e.g. ibid 18. At the time of the report (2011) there was not a single example
of an investigation.

724 When ratifying AP I on 29 September 1989 the Soviet Union declared that the
“State recognized the competence of the International Fact-Finding Commis-
sion in cases where international humanitarian law is violated.” The declaration
is available at <https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/Notification.xsp?ac
tion=openDocument&documentld=74BABBD71087E777C1256402003FB5D4>.
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tragic incident in eastern Ukraine in 2017. An OSCE observer was killed
and two more wounded when their vehicle hit a mine. Following a mem-
orandum of understanding between the OSCE and IHFFC, the Commis-
sion’s first ever investigation took place.”? It found that the explosion
was caused by a Russian-manufactured anti-tank mine which had been
laid very recently. At the same time, the mine had not been aimed at the
OSCE vehicle which had taken an unplanned route.”?¢ Shortly after this
investigation, the IHFFC offered its services to Ukraine and Russia with
regards to the clash in the Kerch Strait (2018).7” This offer, however, was
rejected.”?8

In October 2019, Moscow revoked its recognition of the IHFFC arguing
that “the commission has not functioned effectively during its existence.”
It went on to state that the IHFFC “was not used for its designated pur-
pose” and that the majority States “have not recognised the commission’s
competence.” In a way, the Russian position makes a compelling point.
For a long time, the Commission had remained a dead letter. Nevertheless,
Moscow’s decision came as a surprise. On the one hand, its withdrawal is
noteworthy precisely because of the Commission’s weak record. It would
have been easy to reject any inconvenient offers in the future, but Russia
seemed eager to eliminate any possible leverage of external compliance.
On the other hand, the timing of Russia’s withdrawal is telling. Just be-
fore, the IHFFC had finally carried out its first mission. Moscow withdrew
shortly after the successful investigation in eastern Ukraine — a conflict
with Russian involvement — and after receiving another offer regarding
the clash in the Kerch Strait. Some commentators already predicted the

725 Authors disagree over the fact whether this investigation was within the man-
date of Art 90 AP I or merely constituted a provision of good offices, see
Poulopoulou (n 717).

726 OSCE/IHFFC, ‘Executive Summary of the Report of the Independent Forensic
Investigation in Relation to the Incident Affecting an OSCE Special Monitoring
Mission to Ukraine Patrol on 23 April 2017 (2017) <https://www.osce.org/
home/338361?download=true>.

727 For details on the clash see below at pp 272 et seq.

728 Normally the Commission does not publish its offers. However, its website in-
forms us that on 29 January 2019 “the International Humanitarian Fact-Finding
Commission (IHFFC) has proposed its services to the governments of both the
Russian Federation and the Ukraine through identical letters dated 4 December
2018. The IHFFC stands ready to assist both the Ukraine and the Russian
Federation with regard to the situation relating to the incident, which occurred
in the Kerch Strait on 25 November 2018.” This statement is available at <https:/
/www.ihffc.org/index.asp?page=news>.
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“awakening” of the “sleeping beauty.””? The course of events suggests that
the Kremlin did not approve of such a sudden awakening. Rather, much
like in the case of the ICC, it perceived any external compliance mecha-
nism as a possible threat.

2.3 The ICRC - behind the veil of confidentiality

Finally, the ICRC may be called an indirect compliance mechanism. The
organisation acts as the “guardian of IHL” and works to promote compli-
ance with the law.”3? Despite this, it resorts to public legal judgments
mostly as a last resort, preferring to emphasise pragmatic service.”3! On top
of this the organisation conducts its work based on strict confidentiality
which makes it difficult to assess the impact of the ICRC with regards
to Russia. It does not publish its correspondence with the authorities and
it rarely denounces violations. All this makes the organisation’s impact
“difficult to gauge” and “impossible to determine robustly.””3? For this
reason, I will rather deal with its work in Chapters III, IV, and V, when
analysing Russia’s practice on the battlefield.

Suffice it to say that, while the ICRC certainly carries out compliance
work in Russia, the actual impact remains unclear. On the one hand, the
diplomatic channels between the ICRC and the Kremlin are functioning.
In the past, for example, Vladimir Putin has received the current President
of the ICRC, Peter Maurer.”3* The ICRC delegation in Moscow is very
active and organises numerous events on IHL.”>* On the other hand,
external observers remain sceptical about how much influence the ICRC
really exerts on the Kremlin. Marco Sassoli argues that the ICRC could

729 Cristina Azzarello and Matthieu Niederhauser, ‘The Independent Humanitarian
Fact-Finding Commission: Has the “Sleeping Beauty” Awoken? (Humanitarian
Law & Policy, 9 January 2018) <https://blogs.icrc.org/law-and-policy/2018/01/09/
the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty
-awoken/>.

730 Ratner and Giladi (n 701) 537.

731 Forsythe (n 522) 281.

732 Ratner and Giladi (n 701) 542.

733 President of Russia, ‘Meeting with President of the International Committee of
the Red Cross (ICRC) Peter Maurer’ (24 February 2015) <http://en.kremlin.ru/e
vents/president/news/47734>.

734 ICRC, “Where we work’ <https://www.icrc.org/en/where-we-work/europe-centra
l-asia/russian-federation>.

160

(o) ENR


https://blogs.icrc.org/law-and-policy/2018/01/09/the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty-awoken/
https://blogs.icrc.org/law-and-policy/2018/01/09/the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty-awoken/
https://blogs.icrc.org/law-and-policy/2018/01/09/the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty-awoken/
http://en.kremlin.ru/events/president/news/47734
http://en.kremlin.ru/events/president/news/47734
https://www.icrc.org/en/where-we-work/europe-central-asia/russian-federation
https://www.icrc.org/en/where-we-work/europe-central-asia/russian-federation
https://blogs.icrc.org/law-and-policy/2018/01/09/the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty-awoken/
https://blogs.icrc.org/law-and-policy/2018/01/09/the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty-awoken/
https://blogs.icrc.org/law-and-policy/2018/01/09/the-independent-humanitarian-fact-finding-commission-has-the-sleeping-beauty-awoken/
http://en.kremlin.ru/events/president/news/47734
http://en.kremlin.ru/events/president/news/47734
https://www.icrc.org/en/where-we-work/europe-central-asia/russian-federation
https://www.icrc.org/en/where-we-work/europe-central-asia/russian-federation
https://doi.org/10.5771/9783748913214-139
https://www.nomos-elibrary.de/agb

2. Advancing IHL compliance — “we are free like birds”

never gain much leverage on Russia.”?* It may serve as proof, that the orga-
nisation recently had to close its offices in and around Chechnya. While
the Russian Ministry of Foreign Affairs thanked the ICRC for its efforts in
the Northern Caucasus, it stressed that “a cardinal change of the situation
allows us to reorient the efforts of the ICRC to States in need, especially
those caught up in armed conflicts.””3¢ In some cases, the ICRC and Russia
even clashed publicly, for instance, on the question of an enhanced com-
pliance mechanism, as I will explain in the following section.

2.4 The ICRC-Swiss-led compliance initiative — good intentions, bad
prospects

So far, I have described exzsting compliance mechanisms. Recently, how-
ever, the call for an enhanced compliance mechanism gained traction. In
the run-up to the 32" International Conference of the Red Cross and
the Red Crescent (2015), a consultation process led by the ICRC and
Switzerland pushed for the creation of a new compliance mechanism.
It envisaged an obligation for States to periodically report on IHL com-
pliance, similar to the Universal Periodic Review in the Human Rights
Council that scrutinises their human rights records at regular intervals.
However, the idea met with fierce resistance from certain States. Russia
was among the most vocal critics.”” Prior to the 32" Conference, the idea
of a compulsory reporting mechanism was watered down to a forum for
voluntary reporting and thematic discussions.”38

In the end, States did not even manage to agree on these limited func-
tions. According to the official ICRC report, a “very small number of
States” managed to prevent agreement.”3 While the report does not name

735 Sassoli (n 695) 53.

736 Press statement ‘O cotpyanuuectBe Poccuiickoii deneparmu ¢ MexayHapOIHBIM
komutetoM Kpacuoro Kpecra (MKKK) [About the Cooperation Between the
Russian Federation and the ICRC] (Russian Ministry of Foreign Affairs, 28
December 2018) <https://www.mid.ru/mezdunarodnyj-komitet-krasnogo-kresta
-mkkk-/-/asset_publisher/km9HkaXMTium/content/id/3468164>.

737 As cited in Emanuela-Chiara Gillard, ‘Promoting Compliance with Internation-
al Humanitarian Law’ (Chatham House 2016) 4.

738 ibid 5.

739 ICRC/Swiss Federal Department of Foreign Affairs, ‘Strengthening Compliance
with International Humanitarian Law — Concluding Report of the 32 Interna-
tional Conference of the Red Cross and Red Crescent (321C/15/19.2)’ (2015) 17.
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the sceptics, other sources describe that Russia submitted an alternative
resolution a few days before the International Conference that torpedoed
the process. In it, Moscow objected to any reporting — be it voluntary, or
compulsory. It rather proposed to enhance the role of the International
Conference in hosting State-led thematic discussions on IHL, strengthen-
ing States’ bilateral confidential dialogue with the ICRC, and regional
discussions between States and the ICRC.740 In other words, it argued for
leaving everything as it was.

Hence, the ICRC, Switzerland, and like-minded States had to abandon
the idea of a reporting procedure. The final resolution at the 2015 Con-
ference settled for an empty formula. It recommended the “continuation
of an inclusive, State-driven intergovernmental process [...] to find agree-
ment on a [...] potential forum of States and to find ways to enhance
the implementation of IHL.”74! Until today States have not managed to
overcome these differences. The stalemate continues and the process of
enhanced compliance is back to “square one.””4

2.5 Conclusion

Russia has successfully slipped away from the all international compliance
mechanisms in IHL. It remained wary of the ICTY, turned its back on the
ICC, and left the IHFFC. Furthermore, it took the lead role in stalling the
initiative for an enhanced compliance mechanism at the 32" International
Conference. All this suggests that Russia regards any international external
compliance mechanisms as a threat to its autonomy that needs to be
neutralised.

3. Humanitarian aid — from Russia with love?
Admittedly, the above analysis paints a bleak picture of Russian IHL diplo-

macy. In one field, however, Moscow plays a more proactive — if not less
controversial — role in diplomatic circles: humanitarian relief. In 2017,

740 Gillard (n 737) 4.

741 32" International Conference of the Red Cross and Red Crescent, Resolu-
tion on Strengthening the Compliance with International Humanitarian Law,
32IC/15/R2 (10 December 2015).

742 Poulopoulou (n 717).
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Vasiliy Nebenza, the Russian representative in the UN Security Council
solemnly declared:

“In the past 10 years our country has provided humanitarian aid in the
form of food deliveries in more than 100 States, all in all sending more than
650 thousand tons of humanitarian cargo. In the past years Russia bas daily
carried out more than 45 humanitarian operations to deliver humanitarian
relief worth the overall sum of around 120 million Dollars.”’#

Is this evidence of a true humanitarian credo or merely a diplomatic lip
service? First, I will briefly highlight some legal issues that are necessary to
understand the challenges that humanitarian relief schemes face in current
wars. Then, I will use two major Russian relief operations — Syria and
eastern Ukraine - to illustrate Moscow’s diplomatic efforts to deliver aid in
armed conflict.”#4

3.1 The legal framework of humanitarian relief — examining the care

package

“Humanitarian relief” describes physical aid to the population affected by
armed conflict, for example in the form of medicine, food, or water.”* In
order to be labelled “humanitarian”, it needs to fulfil four basic principles:

743 ‘Iloctnpen mpu OOH: Poccus 3a 10 net ornpasuia 650 T TyMaHUTApHOH TOMOIIH
B 110 ctpan [Ambassador to the UN: Russia Has Sent 650 Tonnes of Humanitar-
ian Aid in the Past 10 Years to 110 Countries]’ (Tass, 13 October 2017) <https://t
ass.ru/obschestvo/4641966>.

744 The events following the so-called 44-day War over Nagorno-Karabakh (2020)
might serve as another example for Russia’s humanitarian efforts. They will
not be discussed in this chapter, since they took place after the finalization of
the doctoral thesis on which this book is based. Russia not only brokered an
effective cease-fire between Armenia and Azerbaijan in November 2020, but
also deployed around 2 000 peace keepers that frequently engaged in humani-
tarian activities. Furthermore, Russia distributed humanitarian aid in Nagorno-
Karabakh through its own agents and funded aid organizations operating in the
region.

745 “Humanitarian relief” is the term used in the Geneva Conventions and their
Additional Protocols. It designates assistance in the context of an armed con-
flict. Thus, the term is narrower than “humanitarian assistance” which, for
example, also encompasses aid after natural disasters. See Flavia Lattanzi, ‘Hu-
manitarian Assisstance’ in Andrew Clapham, Paola Gaeta and Marco Sassoli
(eds), The 1949 Geneva Conventions — a Commentary (Oxford University Press
2015) 232.
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humanity, neutrality, impartiality, and independence.”4¢ Humanitarian
relief may be delivered by specialised neutral actors such as the ICRC,
but States play an increasingly active role in delivering humanitarian aid
directly.”# Early examples range from the Belgian support of the operation
“Lifeline Sudan” (1989), or US relief programmes in eastern Congo in the
90s.748 More recent examples include Russian aid in Syria and Ukraine,
which I will further discuss below.

746 ICRC, 20th International Conference of the Red Cross, “Proclamation of the

747

748
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Fundamental Principles of the Red Cross™ (1965) 5 International Review of the
Red Cross 567, 573-574; Jean Pictet, The Fundamental Principles of the Red Cross
(Henry Dunant Institute 1979) 14-45. The four terms have a distinct meaning;:
Humanity is the concept “from which all the other principles flow” and means
valuing every single human life.

Neutrality dictates not to take sides in a conflict. It concerns the greater picture
(as opposed to impartiality). Humanitarian actors may not stand on the side
of one party to the conflict — be it ideologically or militarily. For example,
delivering military material under the guise of humanitarian aid would be a
violation of this principle.

Impartiality is neutrality on a micro level. For instance, aid may not be dis-
tributed in a discriminatory way, according to political allegiance or religious
belief.

Independence refers to the lack of influence from governmental, religious, or
other bodies.

The Conventions and their Additional Protocols mostly speak about neutral
“relief societies.” This goes back to the original idea of the First Geneva Conven-
tion 1864, according to which national (and later international) relief societies
should take care of those in need without distinction. Only one article in the
Geneva Conventions, Art 59 GC IV, refers to humanitarian relief delivered
by States and the provision only applies during occupation — and even then,
only under very specific conditions. IHL regards States primarily as potential
belligerents and not as humanitarian actors in their own right. In the system
of the Geneva Conventions humanitarian relief is provided by international
organisations such as the ICRC and domestic entities such as the National Red
Cross and Red Crescent Societies. The reality on the ground, however, is quite
different. States have long played an important role in delivering humanitarian
supplies. See Kubo Macddk, ‘A Matter of Principle(s): The Legal Effect of Impar-
tiality and Neutrality on States as Humanitarian Actors’ (2015) 97 International
Review of the Red Cross 157, 168; Lattanzi (n 745) 238-239.

Organisation for Economic Co-operation and Development, ‘Civilian and Mili-
tary Means of Providing and Supporting Humanitarian Assistance during Con-
flict: A Comparative Analysis Note by the Secretariat (DCD/DAC(97)19/REV1)’
(1998) 7.
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The Geneva Conventions and their Additional Protocols regulate hu-
manitarian relief in great detail.”# In a nutshell, the primary responsibility
for meeting the needs of civilians lies with their home State (in the follow-
ing, I will refer to it as the “Territorial State”). If this State is unwilling or
unable to do so, for example, because it has lost control of a certain region
or has limited resources, external actors may offer their services.”>° This
can lead to controversies regarding consent. Let’s assume the relief actor A
wants to deliver aid to the population in country B. Can A do so without
the consent of B?

Humanitarian law foresees such consent in both IAC and NIAC. Not
only must the Territorial State agree prior to any operation, it has a certain
margin of discretion to withhold its consent.”>! Art 70(1) AP I represents
the pivotal norm for humanitarian relief in IAC. The provision urges
States to undertake relief actions if civilians are not “adequately provided”
with essential goods. However, it also emphasises that such external relief
is “subject to the agreement of the Parties concerned.” Other provisions use
a similar language. Art 10 GC IV, for instance, requires the “the consent of
the Parties to the conflict” for any relief action.

In NIAC, Art 18(2) AP II represents the most important treaty provi-
sion. It resembles Art 70(1) AP I. While urging States to provide humani-
tarian relief, the provision insists on the Territorial State’s consent. Even if
“the civilian population is suffering undue hardship” relief actions “shall
be undertaken subject to the comsent of the High Contracting Party con-
cerned.””>? Similarly, customary IHL — which applies both in IAC and
NIAC - strikes the same balance. While States must “allow and facilitate

749 The main provisions can be found in Art 23, 59 GC IV, Art 69-71 AP I, CA 3,
and Art 18 AP II.

750 See Emanuela-Chiara Gillard, “The Law Regulating Cross-Border Relief Opera-
tions’ (2013) 95 International Review of the Red Cross 351, 355.

751 The only exception to this is Art 59 GC IV. According to the provision the
occupying power “shall agree relief schemes [...] and facilitate them by all
means at its disposal.” This represents a hard law obligation to negotiate relief
schemes and to follow through. Providing aid is considered an obligation of
result. This stems from the underlying rationale of occupation that obliges the
occupying power to uphold law and order and imposes a series of positive
obligations, see Lattanzi (n 745) 242.

752 Art 18(2) AP II (emphasis added). In a NIAC that falls below the threshold of
application spelled out in Art 1 AP II only CA 3 applies. CA 3 foresees a right of
initiative for humanitarian actors: “An impartial humanitarian body, such as the
International Committee of the Red Cross, may offer its services to the Parties
to the conflict [...].”
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rapid and unimpeded passage of humanitarian relief” this is subject to the
consent of the Party concerned.”*3

Of course, consent may be abused as an “escape clause” to keep out for-
eign aid.”** The ICRC commentary argues that the discussions at the draft-
ing conferences clearly showed that the parties must not refuse aid “for
arbitrary or capricious” reasons.”>> While this formula is well intended, it
does little to clarify the exact limits of the Territorial State’s discretion.
Furthermore, neither customary law, nor treaty law establish a procedure
to substitute consent, even if the Territorial State acts “capriciously.” This
may lead to unsatisfactory results. Trucks containing precious cargo such
as medicine, food, and water may be blocked at the border for months
while the beneficiaries suffer on the other side.

Recently, some authors have challenged the consent-based view, but it is
too early to say whether this trend will prevail.”>¢ However, even if consent
were to become obsolete as a legal criterion in the long run, the practice
on the ground would not necessarily change. Most humanitarian actors are
not willing or able to engage in relief schemes without the consent of the
Territorial State due to security concerns.”s”

To sum up, the issue of consent in relief schemes remains controver-
sial. As of today, it represents a prerequisite for any relief action, even if
this might lead to unsatisfactory results. An unauthorised relief operation
would violate the sovereignty and integrity of the Territorial State.”’% At
the same time, the usual exceptions apply. Notably, the UN Security Coun-
cil may authorise relief operations against the will of the Territorial State
as I shall explain in the following case of Syria.

753 ICRC, Customary IHL Database, Rule 55.

754 Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds), Commentary
on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949 (Martinus Nijhoff Publishers 1987) Art 70 paras 2805-2808.

755 ibid Art 70 paras 2805-2808.

756 For a very progressive view that opposes the traditional requirement of consent
— at least for IACs — see Lattanzi (n 745) 242-246.

757 The ICRC, for example, will never work in a country without the consent of the
central power.

758 Gillard (n 750) 370.
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3.2 Russian humanitarian relief in Syria — aide sans frontieres?

Russian relief in Syria has two dimensions: First, aid provided directly by
Russia in government-controlled areas. Secondly, Russia’s attitude towards
relief delivered by third parties (i.e. States or humanitarian organisations) in
rebel-controlled areas, notably the so-called “cross-border aid.”

Russia has been running its own relief programmes in government-con-
trolled areas for years. It represents a classic example of aid provided with
the consent from the Territorial State. The relief aims at winning the
“hearts and minds” of the population and is “designed to significantly
improve Russia’s image in the Middle East and the Arab World as a whole,
to show that Russia also cares about the population.””?® Some Russian
organisations were specifically created for the Syrian context. The head of
the Chechen Republic Ramzan Kadyrov, for example, initiated a founda-
tion that has provided aid in Damascus, Aleppo, Deir al-Zour, and eastern
Ghouta. These organisations can rely on Russian military infrastructure in
Syria.’®® Another major humanitarian hub is the Russian Centre for the
Reconciliation of Opposing Sides in the Syrian Arab Republic — an entity
created by the Ministry of Defence.”®! According to its own information,
it has carried out more than 2 000 humanitarian actions delivering over
3 000 tonnes of aid.”¢? In delivering humanitarian aid, Russia has even
cooperated with members of the US-led coalition, such as France.”63

The other side of humanitarian aid in Syria is the so-called “cross-border
aid,” i.e. relief schemes in rebel-controlled areas coming from third parties
without the consent from Damascus. In this respect, Russia’s attitude is
most remarkable. It allowed the free flow of aid shipments against the
explicit will of its close ally Syria.

759 ‘Russia Tries to Win Hearts and Minds with Aid in Syria’ (Financial Times, 12
August 2018) <https://www.ft.com/content/e034bdde-96f0-11e8-b747-fb1e803ee
64e>.

760 ibid.

761 Russian Ministry of Defence, ‘Peacemaking Bulletins’ <https:/syria.mil.ru/peace
making_bulletins.htm>.

762 Briefing by Russian Centre for Reconciliation of Opposing Sides in Syria (13
April 2019) <http://syria.mil.ru/en/index/syria/peacemaking_briefs/brief.htm?id=
12225367@egNews>.

763 ‘France and Russia to Jointly Deliver Humanitarian Aid to Syria’ (France 24, 20
July 2018) <https://www.france24.com/en/20180720-france-russia-jointly-deliver
-humanitarian-aid-syria-eastern-ghouta-refugees>.
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Why was there a need for cross-border aid in the first place? The Syri-
an government prohibited humanitarian organisations from working in
rebel-controlled areas. If they did, they were banned from working in
government-controlled territory. At the same time, there was and is no real
alternative to these cross-border operations, because access to rebel-con-
trolled areas from the hinterland would require crossing many frontlines
and de facto render humanitarian relief impossible.”¢4

To solve this conundrum, the UN Security Council adopted Resolution
2165 (14 July 2014) which established the regime of cross-border aid.”¢’
Russia chose not to block the resolution and essentially helped to override
Damascus’ resistance.”® The resolution set up a monitoring mechanism
which allowed for humanitarian relief from Syria’s neighbouring countries
through designated checkpoints. Syria was to be notified about each ship-
ment and the cargo was to be checked in order to confirm its humanitar-
ian nature.”®” Following the Resolution, UN agencies such as UNHCR
launched large-scale relief schemes aimed at helping the population in
rebel-controlled territory. More than four million beneficiaries depended
on these shipments.”¢

On 13 December 2018, the contentious issue of cross-border aid was
put on the agenda for a re-vote in the Security Council. The renewed
success of the resolution was certainly not a given. The Assad regime
had reconquered large parts of its territory and it wanted to clamp down
on the aid organisations that operated in the remaining rebel-controlled
areas. In public, Russia backed its ally.”®® However, when the UN Security

764 Somini Sengupta, ‘Russia Balks at Cross-Border Humanitarian Aid in Syria’
(The New York Times, 6 December 2017) <https://www.nytimes.com/2017/12/0
6/world/middleeast/syria-russia-humanitarian-aid.html>.

765 UN Security Council Resolution 2165, UN Doc S/RES/2165 (14 July 2014).

766 While the Resolution does not clearly state whether it falls under Chapter VII
of the UN Charter, certain provisions of the Resolution aim to impose binding
obligations on the parties to the conflict in Syria and other relevant States, see
Gillard (n 750) 380-381.

767 UN Security Council Resolution 2165, UN Doc S/RES/2165 (14 July 2014).

768 ‘Security Council Beats Midnight Deadline, Renews Syria Cross-border Aid in
Contentious Vote’ (UN News, 10 January 2020) <https://news.un.org/en/story/2
020/01/1055181>.

769 Somini Sengupta, ‘Russia Balks at Cross-Border Humanitarian Aid in Syria’
(The New York Times, 6 December 2017) <https://www.nytimes.com/2017/12/0
6/world/middleeast/syria-russia-humanitarian-aid.html>.
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Council voted on the extension of cross-border aid, Moscow did not use
veto-power but rather abstained.””?

Only in January 2020, Russia did change course. When the Security
Council voted on the same issue again, Moscow used the threat of its
veto power to significantly reduce the volume of cross-border aid.””! The
watered-down UN Security Council Resolution 2504 only allowed for two
instead of four border crossings into Syria.””? This had tragic effects, be-
cause even in 2020, cross-border aid remained vital for Syrian civilians.””3
Russia’s efforts to downsize the operation mark the sad ending of a success-
ful chapter of joint humanitarian relief. However, we should acknowledge
that Moscow has allowed the flow of goods for nearly six years against
the explicit will of its close ally in Damascus. Thanks to this, international
organisations could supply aid to more than four million Syrians.””*

3.3 Russian humanitarian relief in Ukraine — Trojan aid?

While Russia facilitated UN-led aid in Syria, it acted unilaterally in eastern
Ukraine, installing its own relief scheme. I will elaborate on the conflict
in eastern Ukraine (2014—today) at page 255. For the purpose of humani-
tarian relief, suffice it to say that the humanitarian situation in eastern
Ukraine looked dire. From the very beginning, civilians were cut off from
relief shipments. The self-proclaimed People’s Republics of Luhansk and
Donetsk controlled large chunks of the Donbas area in eastern Ukraine
and categorically rejected humanitarian aid from international organisa-
tions.””S The de facto authorities in Donetsk, for instance, declared that “de-
spite the growing humanitarian catastrophe, the people of DNR [Donetsk
People’s Republic] will not take so-called humanitarian aid from Ukraine,

770 UN Security Council Resolution 2449, UN Doc S/RES/2449 (13 December
2018).

771 Russia and China first vetoed a draft Security Council resolution in December
2019 and then watered down UN Security Council Resolution 2504, UN Doc
S/RES/2504 (10 January 2020).

772 UN Security Council Resolution 2504, UN Doc S/RES/2504 (10 January 2020).

773 Edith M Lederer, ‘Russia Scores Victory for Ally Syria in UN Vote Cutting Aid’
(AP News, 11 January 2020) <https://apnews.com/b2e6f5bb76ba00f6fbc3a4c32c
2c2c9b>.

774 ibid.

775 Sabine Fischer, ‘The Donbas Conflict — Opposing Interests and Narratives,
Difficult Peace Progress’ (Stiftung Wissenschaft und Politik 2019) 29.
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even if it is cynically concealed as an ICRC mission.””7¢ Slamming the
door in the face of the international community opened the gates for a
Russian-led initiative.

Moscow could position itself as a mediator. In a television interview in
2015, Sergey Lavrov called upon the separatist authorities to “continue to
coordinate with the UN humanitarian organisations and non-governmen-
tal organisations, that provided humanitarian aid to the population, in
order to see in which way this work can continue.”””” In reality, there
was little to coordinate. International organisations had great difficulties in
accessing the rebel-controlled areas at all.

In this humanitarian vacuum, Russia launched its own aid scheme.
The first Russian trucks arrived in August 2014 before the eyes of the
world. Russia openly used the assistance to win over the local population.
Many of the trucks bore the Russian Flag and Coat of Arms as well as
the slogan: “Humanitarian aid from the Russian Federation.” Originally,
Moscow suggested a relief scheme “under the aegis of the ICRC”778 which
was to check the cargo, accompany the convoy, and distribute the aid. In
the end, however, this plan failed. Ukraine categorically opposed the idea
of Russian relief and the ICRC was not ready to take the responsibility for
a convoy without special assurances. Finally, the convoy changed its course
and crossed the border into Donbas through a rebel-controlled checkpoint
without any international checks.””? In the four following years up to the
summer of 2018, nearly 80 convoys have crossed the border from Russia
into separatist territory. These convoys range from as few as 10, to more
than 40 trucks.”8°

776 ‘Bnacru JIHP oTkasanuch OT yKpauHCKOW rymanutapHoil nomouw [The Authori-
ties of DNR Refuse Ukrainian Humanitarian Aid]’ (Interfax, 21 August 2014)
<https://www.interfax.ru/world/392604>.

777 The interview is available at <https://www.youtube.com/watch’time_continue=6
&v=LFag-hdDoRI>, quoted from minute 2:35.

778 ‘MocKBa IIPE/UIOKHIA HAIPABISATH POCCHIICKYI0 TYMaHHTapHYIO IOMOIIb Ha
Vkpanny mox srugoit MKKK — Yypkuua [Moscow Suggested to Send Humanitari-
an Aid into Ukraine under the Aegis of the ICRC] (Interfax, 6 August 2014)
<http://www.interfax-russia.ru/South/special.asp?id=527431&sec=1724>.

779 Moritz Gathmann, ‘Russischer Hilfskonvoi in der Ukraine — Putins taktischer
Punktsieg’ (Der Spiegel, 22 August 2014) <https://www.spiegel.de/politik/auslan
d/ukraine-russischer-hilfskonvoi-als-mittel-im-propagandakrieg-a-987604.html>.

780 OSCE SMM, ‘Spot Report by OSCE Observer Mission: Seventy-Sixth Russian
Convoy of 17 Vehicles Crossed into Ukraine and Returned through Donet-
sk Border Crossing Point’ (2018) <https://www.osce.org/observer-mission-at-rus-
sian-checkpoints-gukovo-and-donetsk/386142>.

170

(o) ENR


https://www.interfax.ru/world/392604
https://www.youtube.com/watch?time_continue=6&v=LFaq-hdDoRI
https://www.youtube.com/watch?time_continue=6&v=LFaq-hdDoRI
http://www.interfax-russia.ru/South/special.asp?id=527431&sec=1724
https://www.spiegel.de/politik/ausland/ukraine-russischer-hilfskonvoi-als-mittel-im-propagandakrieg-a-987604.html
https://www.spiegel.de/politik/ausland/ukraine-russischer-hilfskonvoi-als-mittel-im-propagandakrieg-a-987604.html
https://www.interfax.ru/world/392604
https://www.youtube.com/watch?time_continue=6&v=LFaq-hdDoRI
https://www.youtube.com/watch?time_continue=6&v=LFaq-hdDoRI
http://www.interfax-russia.ru/South/special.asp?id=527431&sec=1724
https://www.spiegel.de/politik/ausland/ukraine-russischer-hilfskonvoi-als-mittel-im-propagandakrieg-a-987604.html
https://www.spiegel.de/politik/ausland/ukraine-russischer-hilfskonvoi-als-mittel-im-propagandakrieg-a-987604.html
https://doi.org/10.5771/9783748913214-139
https://www.nomos-elibrary.de/agb

3. Humanitarian aid — from Russta with love?

There is an ongoing debate about the content of Russia’s “care package.”
How much of the cargo constitutes humanitarian aid and how much
military or dual use equipment is hard to say.”8! Ukrainian officials claim
Russia is really importing arms and military goods. The Ukrainian foreign
ministry repeatedly called on Russia to stop the violation of Ukraine's
sovereignty.”$? The EU called the convoys illegal.”83 On several instances
the OSCE Special Monitoring Mission has observed suspicious cargo loads
and observers believe that the convoys also resupply fighters.”8* NATO
secretary Rasmussen warned of a Russian attack “under the guise of a
humanitarian operation.””®> Despite these allegations, the true nature of
the cargo remains unclear. It is beyond doubt that Russia supports the
separatists in various ways as I will explain at page 255. However, so far,
nobody has managed to present irrefutable proof that this support was
channelled through the said humanitarian convoys.

781 See e.g. B.E. Hemuor [B.E. Nemtsov], ‘He3aBucumslii Oxcneprusiii J{oxna:
ITytun — Boitna [Independent Expert Report: Putin — War]” (2015) 27.

782 ‘Russia to Resume Sending “Humanitarian Convoys” to Occupied Donbas’
(UNIAN, 24 July 2019) <https://www.unian.info/war/10629585-russia-to-resume
-sending-humanitarian-convoys-to-occupied-donbas.html>.

783 ‘EC Ha3Banx HE3aKOHHBIM BTOPON POCCHIICKUH I'yMaHUTApHBIH KOHBOU Ha YKpauHy
[The EU Called the Second Russian Humanitarian Convoy into Ukraine Ille-
gal]” (Interfax, 15 September 2014) <https://www.interfax.ru/world/396875>.

784 See the following OSCE SMM report: “OSCE [...] observed a convoy of cargo
trucks from the Russian Federation. In Luhansk city, the SMM saw five white
cargo trucks in a compound known to us as used by the armed formations
at 2a Rudnieva Street and that they were being unloaded by men in blue
work uniforms without visible insignia, but could not see the cargo. One of
the trucks was labelled ‘Humanitarian Aid from the Russian Federation’, the
other trucks were not labelled. The SMM saw three armed men in military-type
clothing standing around the perimeter of the compound. At the entrance of
the compound, an armed man in military-type clothing told the SMM that it
could not enter and that none of the people traveling with the convoy could
speak to the SMM without permission from the armed formations in Luhansk.
Later the same day, the SMM observed a convoy of 11 white covered cargo
trucks exiting Ukraine at the border crossing point in Izvaryne (52km south-east
of Luhansk).” OSCE SMM, ‘Latest from the OSCE Special Monitoring Mission
to Ukraine, Based on Information Received as of 19:30, 24 May 2018’ (2018)
<https://www.osce.org/special-monitoring-mission-to-ukraine/382531>.

785 Mark Galeotti, Armies of Russia’s War in Ukraine (Osprey Publishing 2019) 35;
b.E. Hemuos [B.E. Nemtsov] (n 781) 27. See also Alex Luhn and Luke Harding,
‘Russian Aid Convoy Heads for Ukraine Amid Doubts over Lorries' Contents’
(The Guardian, 12 August 2014) <https://www.theguardian.com/world/2014/au
g/12/russian-aid-convoy-ukraine-humanitarian>.
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A steady flow of Russian goods still trickles across the border today.”8¢
The relief scheme raises a series of questions. First of all: can this be called
a humanitarian operation at all, if Russia stands accused of resupplying
the rebels under the guise of a humanitarian operation? As I have men-
tioned, the facts are murky. However, it is undisputed that civilians also
benefited from the shipments. Any effort to relieve the suffering amidst
armed conflict should be welcomed, even if it does not comply with the
humanitarian criteria of neutrality, impartiality, and independence.”®” For
those affected, “unhumanitarian” relief is better than no relief.

Secondly, the Russian convoy raises questions about Russia’s take on the
issue of consent as a precondition for humanitarian relief. Even though
Ukraine rejected Russian aid, Moscow delivered it anyway. Russia’s for-
mer UN ambassador Victor Churkin openly admitted that “we found
ways and means in order to deliver humanitarian assistance to people
in need.””®¥ The Kremlin never provided any legal arguments for its pos-
ition and de lege lata the operation certainly violated Ukraine’s sovereignty.
On the other hand, advocates of “consent-free relief” may now point to
Moscow’s aid scheme as State practice in their support.”% This thesis
cannot solve the complex legal question of consent in relief schemes. How-
ever, whatever the outcome of the ongoing debate may be, the Russian

786 In early 2019 the humanitarian relief shipments were put on hold. The Kremlin
was eager to stress that this was done in order to reassess the needs. Others,
however, speculated that the interruption of aid occurred due to a change of
leadership in the separatist republics and because Moscow was unhappy with
the diversion of humanitarian aid for private purposes. The aid shipments re-
sumed in summer 2019, see ‘Another Russian “Humanitarian” Convoy Arrives
in Occupied Donbas’ (UNIAN, 17 October 2019) <https://www.unian.info/war/
10722990-another-russian-humanitarian-convoy-arrives-in-occupied-donbas.htm
I>.

787 See the ICRC Commentary that argues that this “in no way excludes the possi-
bility [...] of unilateral actions undertaken for the benefit of only one party to
the conflict. In particular, an unilateral action cannot be considered as indicat-
ing a lack of neutrality. It is important to emphasize this point, as traditional
links, or even the geographical situation, may prompt a State to undertake such
actions, and it would be stupid to wish to force such a State to abandon the
action”, Sandoz, Swinarski and Zimmermann (n 754) Art 70 para 2803.

788 ‘Russia Says Humanitarian Aid in Ukraine Is Example for UN in Syria’ (The
Moscow Times, 17 June 2014) <https://www.themoscowtimes.com/2014/06/17/r
ussia-says-humanitarian-aid-in-ukraine-is-example-for-un-in-syria-a36451>.

789 For the highly controversial question when unauthorised relief is possible see
Gillard (n 750) 369-373.
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4. Conclusion

convoys in eastern Ukraine represent one of the rare cases where Moscow
has taken the initiative in humanitarian affairs.

4. Conclusion

In diplomatic circles, Russia has turned from a driving force into a stum-
bling stone in IHL. Russia categorically refuses to sign important treaties
such as the APMBC and the CCM. At various instances Russia opposed
important treaty making processes. In crucial moments, Russia even com-
manded the “army of the sceptics” and managed to stall the process. For
example, it currently blocks any regulation of LAWS and it played the lead
role in preventing the IHL reporting mechanism at the 2015 International
Conference of the Red Cross and Red Crescent.

Russia’s attitude towards humanitarian aid represents a rare exception to
this rule. In this respect, Russia is still willing to use its diplomatic weight.
In Syria, Russia agreed to cross-border aid that supplied millions in need.
In eastern Ukraine, Russia’s role was more active — albeit more controver-
sial. Relief from Moscow was tainted by allegations of secret support for
the rebels and was largely condemned by the international community.
For this reason, humanitarian relief only represents a limited exception. In
all other areas of IHL diplomacy, however, Moscow represents the eternal
sceptic.
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Chapter II: IHL Implementation in the Domestic Russian
Legal System — A Difficult Marriage?

“If you are failing to prepare, you are preparing to fail.” The quote com-
monly ascribed to Benjamin Franklin holds true for most aspects of life
- including IHL. While IHL regulates conduct in war time, States need
to take steps in peace time to ensure that the law is respected. Have the
armed forces been trained in the rules of war? Are politicians, administra-
tive personnel, and courts aware of IHL when taking decisions related to
war? Have fundamental rules of IHL been transformed into national law
and how does IHL apply in the domestic legal system? These and other
questions will have a tremendous effect on the respect for the law. Hence,
one might call the incorporation of IHL into the national system (in the
following “implementation”) the national counterpart of the international
compliance mechanisms described in the previous chapter.”°

The duty to implement already flows from the Geneva Conventions.
They contain a general rule to “respect and ensure respect” as well as
specific obligations, for example, concerning the dissemination of IHL or
the repression of certain IHL violations (“grave breaches”).””! How has
Russia complied with these obligations?

As in any country, the constitution forms the very basis for incorporat-
ing international law into the legal system. Hence, I will start by examin-
ing the relevant provisions of the Constitution of the Russian Federation
before moving on to selected acts of legislation that touch upon IHL. In
a second step, I will scrutinise the case law of Russian courts: did they

790 Marco Sassoli, for example, identifies three ways to ensure respect with IHL.
Prevention, measures during armed conflict, and repression. While the latter
two refer to the mechanisms that I have described at pp 153 et seq, the former
relies on the implementation in domestic law, see Sassoli (n 695) 46.

791 The obligation to “respect and ensure respect” can be found in CA 1, see n
1775 for further references. The obligation to disseminate the Conventions can
be found in Art 67 GC I, Art 48 GC II, Art 127 GC III, and Art 144 GC IV.
The obligations with regards to grave breaches can be found in Art 49-52 GC
I, Art 50-53 GC II, Art 129-131 GC III, and Art 146-149 GC IV. See also An-
dreas R Ziegler and Stefan Wehrenberg, ‘Domestic Implementation’ in Andrew
Clapham, Paola Gaeta and Marco Sassoli (eds), The 1949 Geneva Conventions — a
Commentary (Oxford University Press 2015) 648.
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1. The Russian Constitution of 1993

take IHL into consideration whenever appropriate? In this, I will analyse
ground-breaking judgments like the Chechnya Decision of the Russian Con-
stitutional Court. Also, I will explore why Russian courts have never con-
victed anyone for war crimes despite Russia’s frequent involvement in
armed conflicts.

1. The Russian Constitution of 1993

The current Constitution of the Russian Federation (CRF) was adopted
by national referendum on 12 December 1993. It echoed the ideas of
the radical reformers headed by Boris Yeltsin who had won the power
struggle against more conservative forces.””> Many hailed the CRF as the
“complete departure from the Communist dictatorship and a passage to
democratic government.””?> The new Constitution contains numerous ref-
erences to international law, e.g. in Art 46(3), 55(1), 62(1)(3), 67(2), 69,
and its preamble. Already in its first chapter it addresses the issue of the
interplay of international and national law, notably in Art 15(4) and 17(1).
The status of IHL as a sub-branch of international law hinges upon these
norms.

1.1 Art 15 — great expectations

Art 15(4) CRF is the main provision that regulates the interrelation of
Russian law and international law. For the sake of the discussion I have
divided it into two sub-paragraphs.

(1) “The universally-recognised principles and norms of international law
and international treaties of the Russian Federation shall be a component
part of its legal system.

(11) If an international treaty or agreement of the Russian Federation fixes
other rules than those envisaged by law, the rules of the international agree-

ment shall be applied.”

The application of any norm of international law in the Russian domestic
system relies on this provision. In the following, I will explore the pivotal

792 See Angelika NuBberger (ed), Einfiibrung in das russische Recht (Beck 2010) 22.
793 Gennady M Danilenko, ‘The New Russian Constitution and International Law’
(1994) 88 The American Journal of International Law 451, 451.
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provision in detail. What does Art 15(4) mean when it speaks about “uni-
versally recognised norms” Do international norms take precedence over
national law? And what does Art 15(4) entail for IHL in concrete terms?

1.1.1 Art 15(4)(i) — Russia’s gateway to international law

Art 15(4)(i) is the pivotal norm for the incorporation of international
law. “Treaties” and “universally recognised principles and norms” automa-
tically become part of the national “legal system” of Russia without any
further act of implementation. Whether this makes Russia a monist or
dualist country is still subject to debate, even though the majority of
scholars interprets Art 15(4) as “moderate dualism.””®* The question of
monism or dualism, however, has little practical relevance.”®> The debate
also carries a significant historical burden, because “monism” in Russia is
historically understood as a tainted concept that allows for excessive inter-
ference in internal affairs.”?¢ Whatever one might call it, the Constitution
displays remarkable openness towards international law which stands in
stark contrast to the strict dualist doctrine of the Soviet Union.””” The

794 Some authors argue in favour of monism, see Ilya Levin and Michael Schwarz,
‘At a crossroads: Russia and the ECHR in the aftermath of Markin® (Verfas-
sungsblog, 30 January 2015) <https://verfassungsblog.de/crossroads-russia-echr-af-
termath-markin-2/> ; Tarja Lingstrom, Transformation in Russia and International
Law (Martinus Nijhoff Publishers 2003) 375; the majority, however, argues in
favour of dualism: B.Jl. 3opkun [V.D. Zorkin], Kommenmapuii x koncmumyyuu
Poccuiickoii @edepayuu [Commentary to the Constitution of the Russian Federa-
tion] (3rd edn, Norma 2013) 158; Angelika Nufberger and Yury Safoklov,
‘Artikel 15” in Bernd Wieser (ed), Handbuch der russischen Verfassung (Verlag
Osterreich 2014) para 21; Julia Haak, Die Wirkung und Umsetzung von Urteilen
des Europdischen Gerichtshofs fiir Menschenrechte: ein Rechtsvergleich zwischen der
Bundesrepublik Deutschland und der Russischen Foderation (Lit 2018) 146; for an
extensive overview over the different opinions of Russian scholars on this issue
see Bogdan Zimnenko, International Law and the Russian Legal System (William
E Butler tr, Eleven International Publishing 2007); A.A. Kosanes [A.A. Kovalev]
and C.B. Yepnuuenxo [S.V. Chernichenko], Meascoynapoonoe npaso [Internation-
al Law] (3rd edn, Omera-i 2008) 80-82.

795 Langstrom (n 794) 436-437.

796 Milksoo, Russian Approaches to International Law (n 6) 112-113.

797 The Soviets agreed neither with “Western” monist nor dualist theories but
adopted an approach that resembled a strict dualism, Lingstrdm (n 794) 348—
351.
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latter foresaw a rigid separation of the two fields with limited possibilities
for incorporation.””8

This gives Art 15(4)(i) a twofold effect: First of all, it automatically
incorporates all “international treaties” on the condition that they have
been ratified.” The Federal Law ‘On International Treaties of the Russian
Federation’ reiterates this and clarifies that there is no further need for “in-
terior acts for the application” of the treaty.8%0 Secondly, Art 15(4)(i) also
incorporates all “universally recognised principles and norms” into the nation-
al legal system. What does this include? The Constitution itself does not
define the term “universally recognised principles and norms.” In 1995,
however, the Russian Supreme Court published a resolution in which it
advises Russian courts on how to deal with this provision.8! While the
resolution is non-binding, its guiding principles are widely regarded as
authoritative and they have been confirmed by the Russian Constitutional
Court.392 The Supreme Court argues that “universally recognised norms”
refers to treaty law such as the ICCPR and ICESCR. In addition, it also
includes “other documents” such as the Universal Declaration of Human
Rights (UDHR).”8% The UDHR is not a treaty but originated as a non-

798 Nuflberger, Einfiibrung in das russische Recht (n 792) 61; Tuzmukhamedov (n
703) 386.

799 Ilocranosnenue Ilnenyma Bepxosnoro Cyna Poccuiickoit ®enepaunu, 10.10.2003,
N 5 ‘O npuMeHeHHH cyaaMH OOLIeH IOPUCANKIMH OOIICIPU3HAHHBIX IPHHIIHIIOB
U HOPM MEXIYHApOAHOTO TpaBa U MEXIyHApOAHBIX J0roBopos Poccuiickoit
®eneparun’ [Resolution of the Plenum of the Supreme Court of the Russian
Federation, 10 October 2003, No § ‘On the Application of Universally Recog-
nized Principles and Norms of International Law and International Treaties by
Lower Instance Courts’] para 3.

800 Art 5(3) of the ®enepanbupiii 3akoH, 15.07.1995, N 101-®3 ‘O MexIyHapOIHBIX
norosopax Poccuiickoit
®enepanun’ [Federal Law, 15 July 1995, No 101-F3 ‘On International Treaties of
the Russian Federation’].

801 Ilocranosnenue [Inenyma Bepxoaoro Cyna Poccuiickoit @eneparun, 31.10.1995,
N 8 ‘O HexoTophIX Bompocax mpuMmeHeHHs cymaamu Koncrutymum Poccuiickoit
denepauun npu ocymecTsienun npasocyaus’ [Resolution of the Plenum of the
Supreme Court of the Russian Federation, 31 October 1995, No 8 ‘On Certain
Questions of the Application of the Constitution of the Russian Federation by
Courts when Adjudicating’].

802 Tuzmukhamedov (n 703) 388 with further sources at n 8.

803 Ilocranosnenue Ilnenyma Bepxosnoro Cyna Poccuiickoit @enepanun, 31.10.1995,
N 8 ‘O HekoTOphIX BONpocax mpuMeHeHHs cyaamu Koncrutynmm Poccuiickoii
®enepauun npu ocyiectsieHnn npasocyaus’ [Resolution of the Plenum of the
Supreme Court of the Russian Federation, 31 October 1995, No 8 ‘On Certain
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binding Resolution of the UN General Assembly before it crystallised into
customary law.804

It may surprise the reader that the resolution of the Russian Supreme
Court does not explicitly mention customary international law. At first
glance, this might seem counterintuitive. What is custom, if not a “univer-
sally recognised norm?” Why did the Russian Supreme Court not mention
this fundamental component of international law? The omission of custom
may be attributed to the traditional scepticism that Russian jurists have
harboured against this concept since Soviet times.8%5 Nevertheless, most
current authors argue that Art 15(4)(i) also covers customary international
law.8%¢ This seems convincing, because treaty law is explicitly mentioned
in Art 15(4). The additional element of “universally recognised norms”
would be deprived of its independent meaning if it were only limited
to treaties. In another resolution (2003) the Supreme Court seems more
open to the concept of customary international law. The Court argued
that 15(4) includes all “rules that are accepted and recognised as legally
binding by the international community as a whole.”8” This comes close
to a description of consuetudo (“accepted”) and opinio turis (“recognized as
legally binding”), i.e. the two elements that form the basis of customary
law. Hence, it is safe to say that not only treaty law, but also customary in-
ternational law is automatically incorporated into the Russian legal system
thanks to Art 15(4)(1).

Questions of the Application of the Constitution of the Russian Federation by
Courts when Adjudicating’] para 5.

804 Hilary Charlesworth, ‘Universal Declaration of Human Rights (1948)’, Max
Planck Encyclopedia of Public International Law (Oxford University Press 2008)
paras 1, 16.

805 Nufberger, Einfiibrung in das russische Recht (n 792) 62.

806 Nuflberger and Safoklov (n 794) para 24; A.A. Kosanes [A.A. Kovalev] and C.B.
Yepunuenko [S.V. Chernichenko] (n 794) 111; Haak (n 794) 138; Zimnenko (n
794) 171.

807 Ilocranosnenue Ilnenyma Bepxosnoro Cyna Poccuiickoit ®enepannu, 10.10.2003,
N 5 ‘O npuMeHeHnH cyzfaMu oOIel IOPUCAUKINE OOLICIPH3HAHHBIX PUHIUIIOB
W HOPM MEXIYHAPOAHOTO IIpaBa M MEXKIYHAPOIHBIX IOrOBOPOB Poccuiickoit
®eneparun’ [Resolution of the Plenum of the Supreme Court of the Russian
Federation, 10 October 2003, No 5 ‘On the Application of Universally Recog-
nized Principles and Norms of International Law and International Treaties by
Lower Instance Courts’.
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1. The Russian Constitution of 1993

1.1.2 Art 15(4)(ii) — establishing a hierarchy

Art 15(4) does more than just open the national legal system to interna-
tional law. The second part of the provision also assigns international law
its place in the national legal hierarchy. In case of collision between an
international “treaty” and a national “law”, the treaty rule shall prevail.
This does not mean that the national law is permanently invalid, but
rather temporarily pushed aside.808

It is important to note that international treaties only take precedence
over ordinary national law. International law remains subordinated to the
Constitution. While, Art 15(4) does not state this subordination in explicit
terms, this is evinced from other constitutional norms: Art 15(1), for exam-
ple, declares that the Constitution “shall have the supreme juridical force.”
The Russian Constitutional Court has always used this provision to argue
that international law may not contradict the Constitution.8” Scholars
also point to Art 125(2)(d) and (6) CRF, which give the Court the power to
review the constitutionality of international treaties before their entering
into force, thus subordinating international law to the CRF.810

It may strike the reader that the second sentence of 15(4) does not
address “universally recognised norms,” let alone customary law. While
customary norms are automatically incorporated by virtue of 15(4)(i), they
do not enjoy the same privileged status as treaty rules under 15(4)(ii). In
a similar vein, the Federal Law ‘On International Treaties of the Russian
Federation’ mentions “adherence to customary norms” in its preamble,
without any further guidance, as to what rank such norms should hold
in the national system.?!! Angelika Nuflberger ascribes this difference to
the general scepticism towards customary law that dates back to Soviet
times.8!> Consequently, customary law finds itself on the same level as or-

808 A.A. Kosanes [A.A. Kovalev] and C.B. Yepuunuenko [S.V. Chernichenko] (n 794)
109.

809 IlocranoBnenne Koncrurynmonnoro Cyma Poccuiickoit @eneparun, 09.07.2012,
N 171 ‘Tlo neny o NpOBEpKE KOHCTUTYIMOHHOCTH HE BCTYIHBIIETO B CHILY
MexIyHaponHoro norosopa Poccmiickoit ®enepanun’ [Ruling of the Constitu-
tional Court of the Russian Federation, 9 July 2012, No 17-P ‘On the Issue of
the Constitutional Review of Treaties of the Russian Federation that Have not
yet Entered into Force’] para 3.

810 See Haak (n 794) 142 with further sources.

811 ®enepanbHblii 3akoH, 15.07.1995, N 101-®3 ‘O MexayHapOAHBIX IOTOBOpaX
Poccuiickoit ®enepanun’ [Federal Law, 15 July 1995 No, 101-FZ ‘On Interna-
tional Treaties of the Russian Federation’].

812 Nufberger, Einfiibrung in das russische Recht (n 792) 62.
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dinary national law, which means that it can be easily derogated, deleted,
or pushed aside according to the Jex posterior principle.813

This reluctance to give customary law an equal status to treaty law
creates tension with regards to IHL. Even today, after 150 years of codifi-
cation, certain domains of IHL heavily depend on customary internation-
al law. The framework of non-international armed conflicts (NIACs) in
particular relies heavily on custom, because treaty law remains underde-
veloped.?'* For example, while in international armed conflicts (IACs)
States have agreed on ample treaty rules on the conduct of hostilities, the
treaties that apply in NIAC do not even touch upon this issue.?'S The fun-
damental principles that govern hostilities — distinction, proportionality,
and precautions — have never been codified for NIACs. Nevertheless, it is
universally accepted that the IAC treaty rules apply in NIACs by virtue of
their customary nature.’'® The ICRC Customary Law Study has identified,
written down, and thus “quasi-codified” all customary norms in IAC and
NIAC. This entire body of law would not enjoy the elevated status of treaty
law in Russia. I will explain below what this means in concrete terms using
the example of war crimes.

1.2 Art 17(1) — a heart for humanity?

If Art 15(4)(ii) denies customary norms the privileged status under the
Russian Constitution, is there another way to achieve such privilege under
the CRF? Some argue that Art 17 CRF may elevate the status of certain
customary norms. It reads:

“In the Russian Federation recognition and guarantees shall be provided
for the rights and freedoms of man and citizen according to the universally
recognised principles and norms of international law and according to the
present Constitution.”

813 A.A. Kosases [A.A. Kovalev] and C.B. Yepuuuenko [S.V. Chernichenko] (n 794)
111.

814 See e.g. Blank, 223. Generally, CA 3 applies to all non-international armed
conflicts. In addition, AP II applies provided that the threshold of Art 1(1) AP 11
is met.

815 See Art 48-60 AP 1.

816 Theodor Meron, ‘The Geneva Conventions as Customary Law’ (1987) 81 Ameri-
can Journal of International Law 348, 348-349. See also ICRC, Customary IHL
Database, Rules 1, 14, 15, and in a wider sense Rules 1-24.
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The language of the Article is somewhat cryptic. Yet, certain scholars think
that it places “rights and freedoms of man” on the same rank as the
Constitution®!” or even above.8!8 Others vehemently oppose this view and
regard Art 17(1) as a mere “general political statement.”8!” The majority
of scholars, however, acknowledge that Art 17(1) elevates the “rights and
freedoms of man” beyond ordinary law, but stress that these rights take a
rank below the Constitution.??° In essence, this would equate the status of
such “rights and freedoms” to the status of international treaties — above
ordinary law and below the Constitution. If one accepts this finding, the
elevated status under Art 17(1) would not only apply to treaties, but also to
customary norms. After all, Art 17(1) mentions the “universally recognised
principles” which — as I have shown above — include treaties and custom.
It would seem only logical to interpret the term in the same way as in Art
15(1).32! Could this also elevate customary THL to a status above ordinary
national law? Or in other words: Does IHL fall under the “rights and
freedoms of man?”

Historically, IHL was perceived as classic inter-State law that protected
individuals without granting them individual rights. This is a fundamental
difference when compared with Human Rights Law. The past decades,
however, may have changed this inter-State nature of IHL turning it into a
field that also confers rights on individuals.®?? This change is controversial

817 See e.g. MU. Jlykamyk [LI. Lukashuk], Hopmer mesxcoynapoonoeco npasa e
npasosoi cucmeme Poccuu [Norms of International Law in the Legal Sytem of
Russia] (Cnapk 1997) 39-40.

818 See e.g. B.IL 3sexoB [V.P. Zvekov], b. WU. Ocmumuur [B.I. Osminin],
Kommenmapuii x  @edepanvromy 3axony ‘O  MeHCOYHAPOOHBIX  002080paX
Poccuiickoii Dedepayuu’ [Commentary to the Federal Law *On international
Treaties of the Russian Federation’] (Criapk 1996) 17.

819 Manja Hussner, Die Ubernabme internationalen Rechts in die russische und deutsche
Rechtsordnung: eine vergleichende Analyse zur Vilkerrechtsfreundlichkeit der Verfas-
sungen der Russldndischen Foderation und der Bundesrepublik Deutschland (Ibidem
2005) 94.

820 Gennady M Danilenko, ‘Implementation of International Law in CIS States:
Theory and Practice’ (1999) 10 European journal of international law 51, 64;
Nuflberger, Einfiihrung in das russische Recht (n 792) 63; WH. Jlykamyk [LI
Lukashuk] (n 817) 39-40; Haak (n 794) 139; Igor Lukashuk, ‘Das neue russische
Gesetz tber internationale Vertrige und das Volkerrecht’ (1997) 43 Osteuropa-
Recht 182, 183.

821 Rainer Arnold and Anastasia Berger, ‘Artikel 17’ in Bernd Wieser (ed), Hand-
buch der russischen Verfassung (Verlag Osterreich 2014) para 9.

822 See Lawrence Hill-Cawthorne, ‘Rights under International Humanitarian Law’
(2017) 28 European Journal of International Law 1187, 1215. Hill-Cawthorne
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and ongoing.823 In scholarly literature on Art 17(1) the scope of “rights
and freedoms of man” is limited to human rights law.324 None of the au-
thors addresses the question whether “the rights and freedoms of man”
could include IHL norms. Bakhtiyar Tuzmukhamedov who has published
one of the most comprehensive articles on IHL implementation in Russia
does not even mention Art 17(1).825 This avenue appears to be unchartered
terrain, unexplored by Russian or international scholars alike. Hence, it
would be premature to draw any conclusions at this point. While Art 17(1)
might include IHL in the future, it is currently restricted to human rights
law and similar norms.

1.3 Conclusion

Scholars agree that Russia’s Constitution is open to international law.
Bakhtiyar Tuzmukhamedov speaks of a text that is “conducive” to the
incorporation of international norms.?2¢ Nuffberger commends its “open-
ness to international law.”8?” Gennady Danilenko regards the Constitution
as proof of the “desire of democratic Russia to become an open and
law-abiding member of the international community.”828 William E Butler
hails the “considerable innovation” of Art 15(4) that embraces internation-
al law as an integral part of the Russian legal system.8?° Indeed, Art 15(4)
demonstrates that the Russian Constitution holds international law in

retraces the development towards granting individual rights. He argues that
“early support for the individual rights perspective appeared to be superseded
by practice relating to war reparations over much of the 20th century, only to
re-emerge again in recent practice that, in part, reflects a more legalized (and
individualized) approach to reparations for violations of IHL. The inclusion in
the Rome Statute of the International Criminal Court of the power to award
reparations to victims of international crimes is indicative of this more recent
trend.”

823 ibid 1211-1212.

824 Arnold and Berger (n 821) para 9; NufSberger, Einfiihrung in das russische Recht
(n792) 63.

825 Tuzmukhamedov (n 703).

826 ibid 396.

827 NufSberger, Einfiihrung in das russische Recht (n 792) 62.

828 Danilenko (n 793) 452.

829 William E Butler, ‘Foreign Policy Discourses as Part of Understanding Russia
and International Law’ in P Sean Morris (ed), Russian Discourses on International
Law: Sociological and Philosophical Phenomenon (Routledge 2018) 194.
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high regard. It stands in stark contrast to the isolationist approach of
the Soviet Union and even grants international treaty law priority over
national law. Unfortunately, this privilege does not extend to customary
international law, which still plays an important role in THL.

At the moment of writing, however, the Constitution’s remarkable
openness faces an uncertain future. On 15 January 2020 Vladimir Putin
delivered an address to the Federal Assembly. In it he announced an exten-
sive reform of the 1993 Constitution. The centrepiece of the reform lifts
the restriction of two consecutive terms in office and allows him to stay
President until 2036.83° On another note, the reform also touches upon the
status of international law in the Russian legal system. According to Putin

“the requirements of international law and treaties as well as decisions of
international bodies can be valid on the Russian territory only to the point
that they [...] do not contradict our Constitution. 83!

This clause might surprise the reader, because such constitutional
supremacy already exists under the 1993 Constitution. While it gives inter-
national law precedence over ordinary national law, it subordinates it to
the Constitution. However, by such a pointed re-iteration of the status quo
Putin’s statement signals to the international community that any external
interference by means of international law is unwanted and will be met
with fierce resistance.?3?

The constitutional reforms have already passed Parliament and were
confirmed by a popular vote with an approval rate of 79 percent.®3? While
Art 15 CRF remained unchanged, the reforms modified Art 79 CRF which
now stipulates that “decisions by international organs [...] that contradict
the Constitution [...] are not subject to implementation in the Russian

830 For details on the reform see Thielko Grief, “Verfassungsinderungen in Russ-
land: Der Plan des Autokraten’ (Deutschlandfunk, 20 April 2020) <https://www.
deutschlandfunk.de/verfassungsaenderungen-in-russland-der-plan-des-autokrate
n.724.de.html?dram:article_id=475021>.

831 President of Russia, ‘Presidential Address to the Federal Assembly’ (15 January
2020) <http://en.kremlin.ru/events/president/news/62582>.

832 Yulia Ioffe, “The Amendments to the Russian Constitution: Putin’s Attempt
to Reinforce Russia’s Isolationist Views on International Law?’ (EJIL Talk!, 29
January 2020) <https://www.ejiltalk.org/the-amendments-to-the-russian-constitu-
tion-putins-attempt-to-reinforce-russias-isolationist-views-on-international-law/>.

833 Amy Mackinnon, ‘Putin’s Russia Gets Voters’ Rubber Stamp’ (Foreign Policy, 3
July 2020) <https://foreignpolicy.com/2020/07/03/putin-russia-voter-rubber-stam
p-approval-constitutional-referendum-2036/>.
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Federation.”®3* Putin’s constitutional “corrections”®3* will not put an end
to the Constitution’s openness towards international law on paper. They
will, however, reinforce a tendency that we have already seen in practice
over the past years; a trend of growing isolationism and scepticism towards
international law.83¢

2. Other selected acts of implementation

The Order of the Ministry of Defence of the Soviet Union (16 February
1990) transformed the Geneva Conventions and its Additional Protocols
into national law.837 It is still in force today. Since then, Russia has enacted
a plethora of instruments that deal with IHL. In the following, I will
present the most important aspects of this legislation and analyse its im-
pact.

2.1 Criminal law — Russian minimalism

International Criminal Law (ICL) has become a central pillar in the imple-
mentation of IHL. National courts play an increasingly important role

834 For a comparative table highlighting all changes in the Russian Constitution see
<http://duma.gov.ru/media/files/WRg3wDzAk8hRCR0Z3QUGbz84pl0ppmjF.p
df>.

835 In Russian: “monpaBku.”

836 Recently, this scepticism surfaced with regards to the implementation of judg-
ments of the ECtHR. The Russian Constitutional Court, for example, opposed
the implementation of the judgments ECtHR, Anchugov and Gladkov v Russia,
Nos 11157/04 and 15162/05, 9 December 2019 and ECtHR, OAO Neftyanaya
Kompaniya Yukos v Russia, No 14902/04, Judgment Just Satisfaction, 31 July
2014. This trend, however, is not confined to the case law of the ECtHR, but it
affects international law in a wider sense and thus also IHL. For details see Bill
Bowring, ‘Russian Cases in the ECtHR and the Question of Implementation” in
Lauri Malksoo and Wolfgang Benedek (eds), Russia and the European Court of
Human Rights: the Strasbourg Effect (Cambridge University Press 2017); Malksoo,
Russtan Approaches to International Law (n 6) 121; loffe (n 832).

837 USSR Ministry of Defence, 16 February 1990, Order No 75 promulgating
the Geneva Conventions on the Protection of Victims of War of 12 August
1949 and their Additional Protocols. Such an implementing act was necessary,
because the Soviet Constitution did not contain a clause like 15(4) CRF that
would have given treaties immediate effect in the domestic system.
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in this process.?3® Russian scholars have always taken specific interest in
the issue of war crimes.??® Maybe the reasons for this curiosity lie in
Russia’s history. Long before the emergence of modern-day ICL, the Rus-
sian Empire criminalised violations of the laws of war.84? At Nuremberg,
the Soviets played a crucial role, and Soviet Scholars like Aron Traynin
contributed immensely to the breath-taking development of ICL after
the Second World War.84! Today, there are several Russian textbooks on
ICL342 which is part of Russian curricula, and Russian scholars debate
world events such as the wars in former Yugoslavia under the angle of
individual criminal responsibility.’43

How did the Russian government translate this enthusiasm into nation-
al law? First of all, the criminalisation of war crimes is not a voluntary
act. States have a hard-law obligation to make certain violations of THL
crimes under domestic law. The Geneva Conventions of 1949 introduced
the concept of “grave breaches.”84* The term describes acts of such gravity
that States have an obligation to “enact legislation necessary to provide
effective penal sanctions.”® In addition, it is widely recognised that seri-
ous violations other than “grave breaches” may represent war crimes.$46
States need to repress such violations of IHL effectively and have a legal

838 Barbora Hold, Réisin Mulgrew and Joris van Wijk (eds), ‘Special Issue: National
Prosecutions of International Crimes: Sentencing Practices and (Negotiated)
Punishments’ (2019) 19 International Criminal Law Review 1.

839 See e.g. Esakov (n 702).

840 ibid 372. The author quotes Art 267 and Art 273-275 of the Boiixckuit ycras o
nakasanmsix [Military Law on Punishments] of 1868 that foresaw a punishment
for imposing an unauthorised indemnity on residents of localities occupied by
the army, robbing dead or wounded soldiers, and pillaging.

841 A.H. Tpaitnun [A.N. Traynin] (n 474). For the Soviets’ role at Nuremberg see
above at p 111.

842 A. B. Haymos [A.V. Naumov], Meocdynapoonoe yeonosroe npaso [International
Criminal Law] (2nd edn, FOpaiir 2014).

843 See E.IO. I'ycpkoBa [E.Yu. Guskova], A.b. Messes [A.B. Mezayev] and A.W.
@unumonosa [A.l. Filimonova] (eds), Mescoynapoonsiii mpubynan no Gwiswett
FOzocnasuu: [Hesmenvnocmo. Pesynomamol. Dgpexmusnocme. [The International
Tribunal for the Former Yugoslavia: Actions. Results. Effectiveness.] (Munpux 2012).

844 For the criminalisation of grave breaches see Knut Dérmann and Robin Geif3,
‘The Implementation of Grave Breaches into Domestic Legal Orders’ (2009) 7
Journal of International Criminal Justice 703.

845 Art 49-52 GC I, Art 50-53 GC II, Art 129-131 GC III, Art 146-149 GC IV; see
also Art 85 AP L.

846 See ICRC, Customary IHL Database, Rule 156 and Cassese and Gaeta (n 466)
67-70.

185

(o) ENR


https://doi.org/10.5771/9783748913214-139
https://www.nomos-elibrary.de/agb

Chapter II: IHL Implementation in the Domestic Russian Legal System

framework in place that allows for criminal prosecution.’#”Usually, this
requires — even in monist countries — some sort of implementation into
criminal law, in order to observe the principle nulla poena sine lege 34

The Soviet Union ratified the Geneva Convention in 1954. Shortly
afterwards, the Criminal Code of the RSFSR (1960) was adopted and
translated some of the grave breaches into national law. It criminalised
violence against POWs,34 the civilian population, and civilian property.55°
It also banned the misuse of the Red Cross emblem.35! After the fall of
the Soviet Union, the Russian Federation adopted a new Criminal Code in
1996 (CCRF) which is still in force today. Unfortunately, the CCRF only
contains one provision that directly refers to war crimes — Art 356.852 It
reads:

“Cruel treatment of prisoners of war or civilians, deportation of civilian
populations, pillage of national property in occupied territories, and use in a
military conflict of means and methods of warfare probibited by an interna-
tional treaty of the Russian Federation, shall be punishable by deprivation
of liberty for a term of up to 20 years.”

The provision has three major weaknesses. The first shortcoming of Art
356 is obvious. It is simply too short. Tuzmukhamedov argues that the
Russian legislator “squeezed the whole body of international humanitarian
law into a single sentence.”®3 Unsurprisingly, this was doomed to fail. Art
356 does not even cover all grave breaches the criminalisation of which is
explicitly prescribed by the Geneva Conventions. While open terminology
like “cruel treatment of civilians or POWs” could be stretched to include
many acts, it could hardly cover “compelling a protected civilian or a POW
to serve in the forces of a hostile power; wilfully depriving a protected
civilian or POW of the right to a fair trial; taking hostages; and destruction

847 See e.g. ILC, ‘The Obligation to Extradite or Prosecute (Aut Dedere Aut Judi-
care) — Final Report’ (2014) para 18.

848 Sassoli, Bouvier and Quintin (n 72) 360-361.

849 Art 268 of the Criminal Code (1960) of the RSFSR.

850 Art 266 and Art 267 of the Criminal Code (1960) of the RSFSR.

851 Art 202 and Art 269 of the Criminal Code (1960) of the RSFSR. While the
misuse of the emblem does not amount to a grave breach, the First Geneva
Convention obliges States to prevent such conduct, see Art 54 GC I and Art 45
GCI, see n 859.

852 There are other provisions that deal with related issues, such as ecocide (Art
358), mercenarism (Art 359), and the use of a weapon of mass destruction (Art
356(2)).

853 Tuzmukhamedov (n 703) 390.
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of property not justified by military necessity.”3* All of them, however, are
listed as grave breaches in the Geneva Conventions. On top of that, Art
356 does not criminalise many “other serious violations of IHL” despite
the fact that they are widely accepted as war crimes.?*> To compare: The
Rome Statute lists 26 such violations. They are not grave breaches, but
nevertheless war crimes.®*¢ Many of them will fall outside the scope of
Art 356.857 Finally, Art 356 falls short in other aspects. It does not contain
a clause on command responsibility,3® and it does not criminalise the
misuse of the Red Cross or Red Crescent emblem.?? The latter is especial-
ly surprising, because the previous Criminal Code of the RSFSR (1960)
contained such a provision.3¢0

In theory, the prevalence clause of Art 15(4)(ii) CRF could fill these
gaps. Is this not a classic case, where ordinary law (i.e. the Criminal Code)
contradicts international treaties (i.e. the Geneva Conventions)?%¢! This

854 See Art 148 GCIV and Art 132 GCIIL

855 Cassese and Gaeta (n 466) 67-70. For NIAC, treaty law does not define grave
breaches at all. Yet, it is widely accepted that war crimes are not restricted to
grave breaches and that such crimes may also occur in NIAC, see n 846.

856 See Art 8 No 2(b) ICC Statute.

857 See e.g. Art 8 No 2(b)(xiv) ICC Statute: “declaring abolished, suspended or
inadmissible in a court of law the rights and actions of the nationals of the
hostile Party”; Art 8 No 2(b)(xxiii) ICC Statute: “utilizing the presence of a
civilian or other protected person to render certain points, areas or military
forces immune from military operations”; Art 8 No 2(b)(xxv) ICC Statute:
“intentionally using starvation of civilians as a method of warfare by depriving
them of objects indispensable to their survival, including wilfully impeding
relief supplies as provided for under the Geneva Conventions”; Art 8 No 2(b)
(xxvi) ICC Statute: “conscripting or enlisting children under the age of fifteen
years into the national armed forces or using them to participate actively in
hostilities.”

858 Esakov (n 702) 382. See also Art 86 AP 1.

859 While the misuse of the emblem does not amount to a grave breach, the Geneva
Conventions oblige States to prohibit such conduct under Art 54 GC I and 45
GC II; see also Art 6 AP III which Russia, however, has not ratified. Only the
perfidious misuse of the emblem represents a grave breach under Art 85(3)(f).

860 Art 202 Criminal Code of the RSFSR (1960).

861 Sce also the 2003 Resolution of the Supreme Court which argues that in
the case of Art 356 international treaty law could be applied directly to crim-
inalise a certain act, ITocranosienue Ilnenyma BepxoBnoro Cyma Poccuiickoit
Oenepannn, 10.10.2003, N 5 ‘O npuMeHeHHH cynamH OOIICH IOPUCAUKIHU
00MIEeNPU3HAHHBIX PUHINIIOB H HOPM MEXKLYHAaPOIHOIO TIPaBa M MEXKLyHAPOIHBIX
noroBopos Poccuiickoit ®exeparmn’ [Resolution of the Plenum of the Supreme
Court of the Russian Federation, 10 October 2003, No § ‘On the Application of
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approach, however, encounters two problems. First, what penalty would
a court give for a violation? The Geneva Conventions do not provide any
guidance in this respect but leave it up to the legislator.8¢? Secondly, it is
very unlikely that a Russian court would have recourse to international
law in order to introduce a crime that is not part of the criminal code.
Unlike other treaties, the Criminal Code does not even reproduce the
prevalence clause.3¢> Furthermore, experience shows that judges concern
themselves chiefly with national law. For these reasons, Anatoly Naumov
even deems the direct application of international crimes by Russian
courts “practically impossible.”864

The second shortcoming of Art 356 CCREF lies in its blatant disregard
for customary law. The provision refers to “means and methods of warfare
prohibited by #treaties of the Russian Federation” and thereby completely
excludes custom.®5 As I have explained above, this is highly problematic,
because the entire framework of the conduct of hostilities depends on cus-
tomary rules in NIAC. No treaty rules enshrine the principles of distinc-
tion, proportionality and precautions in NIAC - yet they form the central
pillars of any military attack. It is widely accepted among scholars, States,
and international organisations that an intentional violation of these prin-
ciples in NIAC constitutes a war crime.?¢¢ Since their application entirely
depends on customary international law, they fall outside the scope of Art
356. Interestingly, some Russian scholars seem to overlook this deficiency.
Kuznetsovoy writes in his commentary that

Universally Recognized Principles and Norms of International Law and Interna-
tional Treaties by Lower Instance Courts’].

862 See Tuzmukhamedov (n 703) 391.

863 ibid 390-391.

864 A. B. Haymor [A.V. Naumov] (n 842) 57. Naumov argues that Decision No
5 (10.10.2013) of the Supreme Court does not foresee a direct application of
international law through the courts. Rather, the State is bound to implement
international law. Whatever the merit of this argument, the ruling of the
Supreme Court makes it highly unlikely that any lower court will go against
1t.

865 Leaving aside IHL, Art 356 CCRF may also violate the principle of nullum
crimen sine lege certa. However, since Art 356 has never actually been applied by
Russian courts — as I will explain below — no one has ever challenged it before
the Constitutional Court, see Esakov (n 702) 380.

866 ICTY, The Prosecutor v Dusko Tadic (IT-94-1-T), Decision on the Defence Motion
for Interlocutory Appeal on Jurisdiction, 2 October 1995, paras 135-136; ICTY,
The Prosecutor v Tihomir Blaski¢ (IT-95-14), Trial Chamber Judgment, 3 March
2000, para 176; ICRC, Customary IHL Database, Rule 156; see also Art 8(2)(e)
(i)-(iv) ICC Statute.
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“As is well known the rules of war are not only regulated in international
treaties, but also in custom. [...] However, the most serious war crimes
with respect to the conduct of war have been codified in international
instruments. The reference to international treaties in Art 356 means that it
must be a treaty which is ratified and in force.”8%7

The author thus excludes customary law from the scope of Art 356, but
claims that treaty law enshrines the most “serious war crimes.” For NIAC,
however, such treaty law simply does not exist.

Art 356 gives us no leeway to close this gap. While the Criminal Code
states in Art 1(2) that it is based on the “generally recognised principles
and norms of international law” this is hardly enough to introduce a refer-
ence to customary law against the strict wording of Art 356. Even the Rus-
sian Constitution cannot fix this problem, because its prevalence clause of
Art 15 (4)(ii) CRF does not apply to customary law. It only elevates treaty
law to a status above ordinary legislation. Finally, the Russian Supreme
Court is openly sceptical of a direct application of international law in
domestic criminal proceedings. It argues that international law which pro-
vides “elements of criminally punishable actions cannot be directly applied
by the courts.”$ In any case, national judges are unlikely to deduce a
criminal provision directly from international law in practice, as I have
pointed out above.

In sum, Russian penal legislation contains numerous lacunas with re-
gards to war crimes. There is no prospect for quick remedy. The faults have
existed since 1996. In 2003 Tuzmukhamedov still hoped that they could
be repaired as soon as Russia ratified the ICC Statute which it had signed
in 2000.%¢ Today, this has become a distant dream after Moscow publicly

867 H.®. Kysnenosoii [N.F. Kuznetsovoy], Kommenmapuii x yzonoenomy xooexcy
Poccutickoii Pedepayuu [Commentary to the Criminal Code of the Russian Federa-
tion] (2nd edn, 3epuano 1998) 784.

868 While the Supreme Court cites Art 356 as an exception to this rule (because
it explicitly refers to the treaties of the Russian Federation) this exception
would only apply to treaty law — not customary law, see IlocTaHoBneHue
IInemyma BepxoBroro Cyma Poccmiickoit ®enepammum, 10.10.2003, N 5 ‘O
IPUMEHCHNHN CyJaMH 00MIeil IOPHCANKIHE OOLICTIPH3HAHHBIX IPUHIIUIIOB U HOPM
MEKIYHApPOIHOTO MpaBa U MEXKIYHAPOIHBIX TOroBopoB Poccuiickoit denepannn’
[Resolution of the Plenum of the Supreme Court of the Russian Federation, 10
October 2003, No 5 ‘On the Application of Universally Recognized Principles
and Norms of International Law and International Treaties by Lower Instance
Courts’] para 3.

869 Tuzmukhamedov (n 703) 391.

189

(o) ENR


https://doi.org/10.5771/9783748913214-139
https://www.nomos-elibrary.de/agb

Chapter II: IHL Implementation in the Domestic Russian Legal System

withdrew its signature in 2016.87° What remains is a deficient framework.
While Russian scholars seem to share the general enthusiasm for legisla-
tion concerning war crimes, and their recognition as such, Moscow does
not like to “consider that international criminal law could play a certain
role in Russia’s own historical and political contexts.”8”! We find evidence
for this bias not only in the sloppy wording of Art 356 CCREF, but also in
the attitude concerning the prosecution of war criminals before Russian
courts, as I will explain below at page 207.

2.2 Legislation concerning the armed forces — Russian abundance

Unlike in the sphere of war crimes, there is no shortage of IHL legislation
in military law. A number of instruments spell out the rights and obliga-
tions of Russian soldiers under IHL. Firstly, the ‘Law on the Status of
Military Service Personnel’ (1998) contains a reference that soldiers need
to observe the “universally recognised principles and norms of internation-
al law and the international treaties of the Russian Federation.”$”? The
wording is identical to Art 15(4)(i) CRF which suggests that the reference
comprises treaty and customary law.

Secondly, the ‘Service Regulation of the Armed Forces of the Russian
Federation’ (2007) urges Armed Forces to “know and respect the norms
of international humanitarian law, the rules on the treatment of the
wounded and sick, shipwrecked persons, medical and spiritual personnel,
civilians in the zone of military operations as well as prisoners of war.”873

870 Pacmopsoxenue Ilpesunenta Poccuiickoit deneparuu, 16.11.2016, N 361-pn ‘O
HamepeHnun Poccuiickoit @enepanuu He craTh y4acTHHKOM Pumckoro Craryra
MexayHapoasoro Yronossoro Cyna’ [Decree of the President of the Russian
Federation, 16 November 2016, No 361-rp ‘On the Intention of the Russian
Federation Not to Become a Party to the Rome Statute of the ICC’]; see also
above at p 155.

871 Milksoo, Russian Approaches to International Law (n 6) 136.

872 denepanbHblii 3aKoH, 27.05.1998, N 76-®3 ‘O craryce Boenunocmyxamux’ [Fed-
eral Law, 27 May 1998, No 76-F3 ‘On the Status of Military Service Personnel’]
Art 26.

873 ‘YcraB BHyTpeHHed ciyxObl Boopyxennsix Cun Poccuiickoit ®eneparun’
yrBepkzeH ykazom [lIpesmmenta Poccuiickoit @eneparuu, 10.11.2007, N 1495
[‘Service Regulation of the Armed Forces of the Russian Federation” Confirmed
by Presidential Decree of 10 November 2007 No 1495] para 22.
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Thirdly, the ‘Ministry of Defence Order No 333’ (1999) regulates the
education of soldiers in IHL.84 It was later replaced by ‘Order No 878’
(2013) according to which education plays an important role to “realize
the obligations of the Russian Federation concerning dissemination of
IHL”875 The Order foresees IHL training for all soldiers, the dissemination
of the laws, and considers education in IHL an “integral part of the prepa-
ration for military service.”$”¢ Legal training furthermore became manda-
tory for officers and may be a prerequisite for receiving a promotion in the
Army.?”7 At this point, it is worth noting that Russia has always been very
progressive in terms of IHL education — not only with regards to its armed
forces. After the fall of the USSR, Moscow allowed the ICRC to introduce
a subject called “humanitarian values” in schools. It included elements of
IHL and other humanitarian subjects. Students in higher classes even had
to take a written IHL exam. The programme reached around 20 million
school children between the ages of 11 and 17 before it was phased out.”8

Fourthly, Russia issued a military manual in 2001.8”” This voluminous
document contains 182 paragraphs that summarise the central elements
of IHL such as the rules governing the conduct of hostilities, the rules
in occupied territories, naval and aerial warfare, and the dissemination of
IHL. It can be considered as very progressive and is partly based on the
German military manual.33°

Finally, Russia has made numerous references to the importance of in-
ternational law in general. Moscow’s ‘Foreign Policy Conception’ (2016),

874 TIlpukas, 29.05.1999, N 333 ‘O mpaBoBoM 00ydeHuun B BoopyxkeHHbix Cmitax
Poccniickoit ®eneparun’ [Order No 333, 29 May 1999 ‘On the Legal Training of
the Armed Forces of the Russian Federation’].

875 See the introductory paragraph of Ilpuxas, 07.12.2013, N 878 ‘O mpaBoBoM
o0y4ennn B Boopyxenusix Cunax Poccuiickoit ®enepannn’ [Order No 878, 7
December 2013 ‘On the Legal Training of the Armed Forces of the Russian
Federation’].

876 ibid para 2.

877 1ibid para 9; see also ‘HacraBieHne mo MexayHapOJHOMY T'YMaHHTApHOMY IpaBy
st Boopyskennbix Cun Poccuiickoit @eneparun’, 08.08.2001 [‘Manual on Inter-
national Humanitarian Law for the Armed Forces of the Russian Federation’, 8
August 2001] para 182.

878 Matthew Evangelista, ‘How the Geneva Conventions Matter’ in Matthew Evan-
gelista and Nina Tannenwald (eds), Do the Geneva Conventions Matter (Oxford
University Press 2017) 340.

879 ‘HacraBieHHe IO MEXIYHapOJHOMY I'yMaHHTapHOMY IIpaBy s BoopykeHHBIX
Cun Poccuiickoii ®eneparn’, 08.08.2001 [‘Manual on International Humanitar-
ian Law for the Armed Forces of the Russian Federation’, 8 August 2001].

880 Tuzmukhamedov (n 703) 394.
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for instance, is “based on the generally accepted norms of international
law.”881 The 2015 ‘Decree on the Strategy of National Security’ used a simi-
lar formula and holds international law in high regard.38?

2.3 Conclusion

On the one hand, the Russian war crimes framework remains painfully
incomplete. Some even call the 1996 Criminal Code a “step back” com-
pared with the legislation of Soviet times.3% On the other hand, Russia
can boast an impressive compendium of legal instruments that refer to the
laws of war. To some degree, this shows that Russia remains genuinely
committed to the implementation of IHL. Yet, the question remains #f and
how this framework is applied in practice. Tuzmukhamedov suggests that
there might be a discrepancy between law and life:

“The legal framework is there. All members of the armed forces are aware
that they are bound by international humanitarian law and that violators
will be punished. They are under orders to study international humanitar-
tan law and their knowledge is tested periodically. Promotion within the
armed forces could depend in part on the results of those tests. What is not so
clear is how that law would be enforced, should the need arise.”%4

881 Para 23 of Foreign Policy Concept of the Russian Federation (approved by
President of the Russian Federation Vladimir Putin on 30 November 2016); an
English translation is available at <https://www.mid.ru/en/foreign_policy/officia
1_documents/-/asset_publisher/CptICkB6BZ29/content/id/2542248>; for details
on the current Foreign Policy Concept and the role of Foreign Policy Concepts
in Russia see Butler (n 829).

882 “Poccuiickas ®dexepamus COCPeJOTOYMBACT YCHIMA HAa YKpeIUICHHH |...]
00eCIIeYeHNN CTPAaTernyeckoll CTaOMIBPHOCTH M BEPXOBEHCTBA MEYKIYHAPOIHOTO
npasa B MexrocynapcTBeHHbIx oTHomeHusx.“ [The Russian Federation focusses
its efforts on strengthening the strategic stability and primacy of internation-
al law in international relations], taken from Vka3 Ilpesunenra Poccuiickoit
Odenepannn, 31.12.2015, N 683 ‘O Crparernd HalMOHAIbHONH OE30MaCHOCTH
Poccuiickoit ®eneparun’ [Decree of the President of the Russian Federation,
31 December 2015, No 683 ‘On the Strategy of National Security of the Russian
Federation’] available in Russian at <http://kremlin.ru/acts/bank/40391>; an
updated security doctrine is expected for 2020.

883 Baxtmwsip Tysmyxamemo [Bakhtiyar Tuzmukhamedov] ‘Kax BoeBats 1m0
npasutam? [How to Wage War by the Rules?]” (Nezavisimaya Gazeta, 15 Febru-
ary 2010) <http://www.ng.ru/dipkurer/2010-02-15/11_wars.html>.

884 Tuzmukhamedov (n 703) 395-396.
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https://www.mid.ru/en/foreign_policy/official_documents/‑/asset_publisher/CptICkB6BZ29/content/id/2542248
https://www.mid.ru/en/foreign_policy/official_documents/‑/asset_publisher/CptICkB6BZ29/content/id/2542248
http://kremlin.ru/acts/bank/40391
http://www.ng.ru/dipkurer/2010-02-15/11_wars.html
http://kremlin.ru/acts/bank/40391
http://www.ng.ru/dipkurer/2010-02-15/11