Part II: Russia’s Contemporary Approach to IHL

Part I of this thesis dealt with Russia’s historical role in shaping IHL. Part
I will analyse the current state of affairs. How does Russia contribute to
IHL today? I will tackle this question from three angles: First, let us talk
about humanitarian diplomacy: does Russia still use its diplomatic weight
to develop IHL and ensure compliance (Chapter I)? Secondly, let us look
inwards: how has Russia implemented IHL into national law (Chapter II)?
Thirdly, let us zoom in onto the battlefield: how has Moscow applied IHL
in wars since 1991 (Chapters III-V)?
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Chapter I: IHL in International Diplomacy — A Lost Russian
Art?

“Diplomacy is the art of letting someone else have your way”, a famous
proverb goes. But what is Russia’s way? Is IHL still an objective of Russian
diplomacy? To find out, we will examine as a first step how Russia con-
tributed to the developments in THL treaty law since 1991. Secondly, we
will analyse Moscow’s position regarding compliance mechanisms in THL.
The reader will find that in both areas, Russia is a stumbling stone, rather
than a driving force. Finally, to balance this assessment, we will look at a
field where Russia still proactively engages in humanitarian diplomacy: the
delivery of humanitarian aid.

1. Advancing IHL treaty law — Russta, the eternal sceptic

The main pillars of IHL were erected before 1991: The weight of human-
itarian law rests on the various Hague Declarations, the Geneva Conven-
tions of 1949, and their Additional Protocols of 1977. The Soviet Union
was party to all these treaties and the Russian Federation — as the continua-
tor State of the USSR - inherited all treaty obligations from the Soviets.®'¢
Regarding IHL, Moscow explicitly embraced this succession in a formal
note to the ICRC: “The Russian Federation continues to exercise the rights
and carry out the obligations resulting from the international agreements
signed by the Union of Soviet Socialist Republics.”®!”

Until today, the pillars supporting the protective roof of IHL remain
unchanged. Nevertheless, States have advanced IHL in certain specialised

616 The transition from the Soviet Union to the Russian Federation is not a clas-
sic case of State succession. I follow the predominant view that the Russian
Federation is the continuator State [cocydapcmeo npodonsicamens] of the USSR,
which means that the Russian Federation did not automatically (i.e. de jure)
succeed the Soviet Union, but consciously (i.e. de facto) accepted the rights
and obligations of the USSR, see Nuflberger, ‘Russia’ (n 218) paras 92-108,
especially at 105.

617 Note from the Permanent Mission of the Russian Federation in Geneva trans-
mitted to the ICRC on January 15 1992, available at <https://casebook.icrc.org/c
ase-study/russian-federation-succession-international-humanitarian-law-treaties>.
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1. Advancing IHL treaty law — Russia, the eternal sceptic

areas since the end of the Cold War. Notably, in the field of weapons
regulations, we have seen significant progress.®!$ States agreed on treaties
that either regulate the use of specific weapons or banned certain weapons
altogether. Just like the St Petersburg Declaration of 1868, such treaties
belong to the realm of IHL, because they regulate the means and methods
of warfare. The list of noteworthy treaties includes:*"?

The Convention on Certain Conventional Weapons (CCW) Protocol
IV that banned blinding laser weapons. It was adopted in 1995 and is
effective since 1998.620

The so-called Ottawa Treaty or Anti-Personnel Mine Ban Convention
(APMBC) outlawing inter alia using, producing, and stockpiling anti-
personnel mines. It was signed in 1997 and entered into force in 1999.
The Convention on Cluster Munitions (CCM) that outlawed inter alia
using, producing, and stockpiling such weapons. It was signed in 2008
and entered into force 2010.

The Arms Trade Treaty (ATT) which regulates the trade in convention-
al weapons. It also contains a prohibition against transferring arms in
the knowledge that they will be used to commit war crimes.®?! It was
adopted in 2013 and entered into force in 2014.

Several treaties concerning nuclear weapons, especially the 2017 Treaty
on the Prohibition of Nuclear Weapons (TPNW) which outlawed nter

618 In the following, I will refer to multilateral treaties instead of the bi-lateral

US-Russian disarmament treaties. The latter, however, recently lost one of its
main pillars when the US pulled out of the Intermediate-range Nuclear Forces
Treaty (INF) claiming that Russia failed to respect its limitations.

619 Other recent treaties on IHL include: The Third Additional Protocol (AP III) to

the Geneva Conventions (2005) that introduced the Red Crystal as a third pro-
tective emblem, Amended CCW Protocol II Prohibiting Mines, Booby-Traps,
and Other Devices, and CCW Protocol V on Explosive Remnants of War. I
have chosen not to include these treaties in the above list for the following
reasons. AP III is of limited relevance. The Amended CCW Protocol II has
largely been deemed inefficient and was soon surpassed by the Ottawa Treaty as
I will explain below. CCW Protocol V applies to post-conflict situations, see Art
1(1), and thus falls outside of my strict focus on IHL.

620 The following dates and facts are taken from <https://treaties.un.org/>.
621 See Art 6(3) ATT: “A State Party shall not authorize any transfer of conventional

arms covered under Art 2(1) or of items covered under Art 3 or Art 4, if it has
knowledge at the time of authorization that the arms or items would be used
in the commission of genocide, crimes against humanity, grave breaches of the
Geneva Conventions of 1949, attacks directed against civilian objects or civilians
protected as such, or other war crimes as defined by international agreements to
which it is a Party.”
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Chapter I: IHL in International Diplomacy — A Lost Russian Art?

alia using, producing and stockpiling such weapons. It has entered into

force on 22 January 2021.622
Out of this list, Russia has only joined one single instrument: The CCW
Protocol IV on Blinding Laser Weapons. This attracts criticism in two
respects. First, in comparison with other States, Russia’s number of ratified
treaties is very low. To compare: Germany, France, and the UK have signed
and ratified four out of five of the above-mentioned treaties.®?* Even the
US has ratified two of the above and for a long time de facto adhered
to a third.®* Among the PS-States, only China has the same poor record
as Russia.’? Secondly, the only treaty that Moscow ratified has a very
limited scope: While the CCW Protocol IV does represent an important
addition to THL, it also concerns a weapon that has never been used in
combat.®?¢ On the other hand, Moscow refused to sign important treaties
on anti-personnel mines (APMBC) and cluster munitions (CCM). These
are weapons that continue to take a high civilian toll on modern-day bat-
tlefields. In the following, I will analyse Russia’s sceptical attitude towards
the regulation of existing and emerging weapon systems. Has the State that
once initiated the very first weapons treaty of modern day IHL — the St
Petersburg Declaration — turned its back on weapons regulation?

1.1 The APMBC - resisting the regulation of anti-personnel mines
The APMBC saw the light of day thanks to a joint effort of international

diplomacy and civil society. It represents a milestone in weapons regu-
lation. In the late 90s, experts estimated that between 60 and 200 million

622 The treaty entered into force recently, 90 days after the 50 ratification was
deposited.

623 Germany, France, and the UK have not acceded to the TPN'W.

624 The US has ratified the Fourth CCW Protocol and the ATT, although the latter
has been called into question by the Trump Administration. Washington also
banned the use of landmines everywhere but on the Korean Peninsula, where
it uses them in the demilitarised zone. This de facto adherence, however, was
recently reversed by the Trump Administration, see “Trump Lifts Restrictions
on US Landmine Use’ (BBC, 31 January 2020) <https://www.bbc.com/news/wor
ld-us-canada-51332541>.

625 China has only ratified CCW Protocol IV.

626 In fact, this marked the second instance after the St Petersburg Declaration
1868 that a weapon was banned before it was widely used on the battlefield. For
the history of CCW Protocol 1V see Louise Doswald-Beck, ‘New Protocol on
Blinding Laser Weapons’ (1996) 36 International Review of the Red Cross 272.
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mines had been dug into the ground around the world. These ticking
timebombs claimed tens of thousands of casualties every year. The wider
impact went far beyond that. Thousands of villages were abandoned,
arable land left behind, entire communities uprooted.?” In 1996, the
CCW failed to prohibit landmines due to the lack of consensus. While
CCW Amended Protocol II imposed some technical restrictions on an-
ti-personnel mines, it failed to introduce a blanket ban.®?® Meanwhile,
however, the scourge of landmines and their civilian toll had caught the
media’s attention. Princess Diana became one the most vocal advocates of
a ban. In a memorable moment in 1997, she strode on a mine field in
Angola, a gesture that touched millions around the world.®”” To break the
stalemate in the consensus-based CCW, States embarked on the “Ottawa
Process” that culminated in the conclusion of the APMBC.%3 The treaty
represented an example of how successful advocacy in the interests of war
victims can be carried out in the post-Cold War environment.®3! Today,
164 countries have ratified the APMBC.%3? Despite all these efforts, anti-
personnel mines remain a lurking danger. Landmine Monitor recorded
more than 7 000 casualties in 2017.933 The number of unreported cases is
likely to be higher.

Russia was only an observer at the Ottawa Conference and has still not
acceded today. Moscow continuously stresses the utility of anti-personnel
mines and the lack of viable alternatives.®** It used mines in Chechnya,
Dagestan, Tajikistan, and on the border with Georgia. Russian-manufac-

627 International Campaign to Ban Landmines, ‘Landmine Monitor 1999’ (1999)
13.

628 For example, Art 4 bans non-detectable anti-personnel mines and Art 5 intro-
duces a series of very technical rules.

629 ‘Diana's Support was “Turning Point” in Landmine Ban Effort’ (BBC, 31 Au-
gust 2017) <https://www.bbc.com/news/uk-england-cumbria-41111012>.

630 See Stuart Maslen and Peter Herby, ‘An International Ban on Anti-Personnel
Mines: History and Negotiation of the “Ottawa Treaty™ (1998) 38 International
Review of the Red Cross 693.

631 ibid.

632 United Nations Treaty Collection, ‘Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines and on their
Destruction’ <https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_n
0=XXVI-5&chapter=26&clang=_en>.

633 International Campaign to Ban Landmines, ‘Landmine Monitor 2018’ (2018)
50. This number includes around 2 700 casualties through improvised mines.

634 Interview with Georgy Todua, Minister Counsellor of the Russian Embassy in
Colombia (4 December 2009), available at <http://www.the-monitor.org/en-gb/r
eports/2018/russian-federation/mine-ban-policy.aspx#ftn2>.
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tured mines have also appeared in Ukraine.®*> Over the years, Russia has
been stressing that it does not exclude accession to the treaty and that a
mine-free world remains a shared goal.%3¢ So far, however, this remains
diplomatic lip service. Russia still possesses the largest stockpile of land-
mines in the world. In 2018, it owned 26.5 million out of 45 million anti-
personnel mines worldwide.®3”

1.2 The CCM - resisting the regulation of “de facto mines”

The genesis of the CCM reads like the sequel to the APMBC. Cluster
munitions may be called de facto mines. A cluster bomb opens in mid-air
to release tens or hundreds of submunitions. The small bomblets can
saturate an area up to the size of several football fields. The submunitions
are supposed to explode when they hit the ground. Often, however, they
fail to detonate (so-called “duds”) and remain on the ground as unexplod-
ed ordnance (UXO).%3% Experts estimate that the average dud rate ranges
from 10 to 30 percent.®® The unexploded bomblets turn into de facto
landmines and remain active for decades. In addition, cluster munitions
have a wide-area-effect, which makes it especially difficult to distinguish
between military and civilian persons and objects.t4?

A large portion of the international community became frustrated be-
cause States could not agree on a prohibition of cluster munitions in the
CCW. States like Russia and China strongly opposed the idea.®*! There-
fore, following an invitation from Norway, several States embarked on the

635 Land Mine & Cluster Munition Monitor, ‘Russian Federation’ <http://www.the
-monitor.org/en-gb/reports/2018/russian-federation/mine-ban-policy.aspx#ftn2>.

636 Statement by Vladimir Yermakov, UN General Assembly First Committee De-
bate on Conventional Weapons (20 October 2017): “We do not exclude our
possible accession to Ottawa Convention in the future. In the meantime, Russia
continues work to address a number of technical, organizational and financial
issues related to implementation of Ottawa Convention.”

637 International Campaign to Ban Landmines (n 633) 16.

638 Cluster Munition Coalition, “What is a Cluster Bomb?* <http://www.stopcluster
munitions.org/en-gb/cluster-bombs/what-is-a-cluster-bomb.aspx>.

639 Mark Hiznay, ‘Operational and Technical Aspects of Cluster Munitions’, Disar-
mament Forum (2006) 22.

640 Daryl Kimball, ‘Cluster Munition at a Glace’ <https://www.armscontrol.org/fact
sheets/clusterataglance>.

641 Gro Nystuen and Stuart Casey-Maslen (eds), The Convention on Cluster Muni-
tions: A Commentary (Oxford University Press 2010) 27.
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“Oslo Process” that led to the adoption of the CCM in 2008.°4> Today,
the CCM can boast 110 State parties.®*> While Russia recognises the risks
of cluster munitions, it does not want to give up the military advantage
that the weapon represents. For this very reason, Moscow had already
blocked regulation in the CCW.%* Later it spoke out against the “Oslo
Process” that sought a ban outside the CCW system and chose not to
participate in the final Conference.®* In a letter to Human Rights Watch,
Deputy Minister of Foreign Affairs Sergey Ryabkov explained that Russia
“cannot agree to the classifications and restrictions of cluster munitions
outlined in [the CCM] because they were established with disregard for
the input from the Russian Federation. Therefore, we are not considering
the ratification.”646

This continues to be the Russian position. Moscow calls the CCM an “il-
lusionary” and “political” agreement with little “impact on the ground.”¢#
In 2016, Russian Foreign Minister Sergey Lavrov defended the use of clus-
ter munitions by the Russian Air Force in Syria calling cluster munitions
an “entirely legal means of warfare.”®*® Today, Russia continues to be
a major producer and exporter of cluster munitions and stockpiles the
weapon.®® And indeed, as I will show below in the chapters on military

642 The Convention on Cluster Munitions, ‘History’ <https://www.clusterconventio
n.org/the-convention/history/>.

643 United Nations Treaty Collection, ‘Convention on Cluster Munitions’ <https://t
reaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-6&chapt
er=26&clang=_en>.

644 Mines Action Canada, ‘Banning Cluster Munitions — Government Policy and
Practice’ (2009) 3.

645 Statement by Ambassador Anatoly I Antonov at the 2008 Meeting of the States
Parties to the CCW (13 November 2008). As cited in ibid 230-232.

646 Letter from Sergey Ryabkov, Deputy Minister of Foreign Affairs, to Human
Rights Watch (20 March 2009), reproduced in Mines Action Canada, ‘Cluster
Munition Monitor’ (2010).

647 Statement of Russia, CCW Group of Governmental Experts on Cluster Muni-
tions (1 September 2010), as quoted in Mines Action Canada, ‘Cluster Munition
Monitor’ (2011) 299.

648 Letter of Sergey Lavrov to Human Rights Watch (6 December 2018), available
at
<https://www.hrw.org/sites/default/files/supporting_resources/pdf_for_publicati
on_0.pdf>.

649 Mines Action Canada, ‘Banning Cluster Munitions — Government Policy and
Practice’ (n 644) 233-234. See also Landmine & Cluster Munition Monitor,
‘Russian Federation’ <http://www.the-monitor.org/en-gb/reports/2018/russian-fe
deration/cluster-munition-ban-policy.aspx#ftné>.
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practice, it made frequent — and indiscriminate — use of it in recent con-
flicts such as Syria and Georgia.*°

1.3 Nuclear weapons — reversing Martens

Russia is one of nine States worldwide that own nuclear weapons and is
very sceptical towards any regulation of them. Most recently, this was illus-
trated by Moscow’s attitude to the Treaty on the Prohibition of Nuclear
Weapons (2017). The TPNW is a treaty born out of frustration. The nucle-
ar powers and their allies had been blocking any meaningful regulation
process for years, despite the loud calls of many States and myriads of civil
society groups.5S! Their joint efforts finally culminated in the adoption of
the TPNW (2017).62 In its preamble the treaty solemnly declares that

“any use of nuclear weapons would be contrary to the rules of international
law applicable in armed conflict, in particular the principles and rules of
international humanitarian law.”

From the beginning, Russia opposed the treaty making process and called
the TPNW a “mistake.”®>3 It found itself in good company: All nine nucle-
ar powers and several allied States boycotted the initiative.5%* In 2017, this
opposition came as no surprise, since Russia’s resistance to any restriction
of nuclear weapons under IHL dates back to the early 90s.

Moscow spelled out its position in clear terms for the first time in the
proceedings of the Advisory Opinion on the Legality of the Threat or Use of
Nuclear Weapons before the International Court of Justice (ICJ).655 In 1994,
the General Assembly had referred the following question to the ICJ: “Is
the threat or use of nuclear weapons in any circumstance permitted under

650 See below at pp 373 et seq.

651 Dan Joyner, ‘The Treaty on the Prohibition of Nuclear Weapons® (EJIL Talk!,
26 July 2017) <https://www.ejiltalk.org/the-treaty-on-the-prohibition-of-nuclear-
weapons/>.

652 UN General Assembly, Treaty on the Prohibition of Nuclear Weapons, UN Doc
A/CONF.229/2017/8 (7 July 2017).

653 ‘Treaty on Prohibition of Nuclear Weapons “a Mistake” — Russian Foreign
Ministry’ (Tass, 3 May 2019) <https://tass.com/politics/1056868>.

654 Joyner (n 651).

655 1C]J, The Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, IC]J
Reports (1996) 226 [hereinafter Nuclear Weapons Advisory Opinion].
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international law?”¢%¢ To provide an answer, the Judges in The Hague had
to deal with THL, especially the requirements of distinction, proportionali-
ty, and unnecessary suffering. Can a weapon that harms everything in its
huge perimeter be in line with these fundamental principles?

The Court confirmed that IHL applied to nuclear weapons. At the same
time, it added a caveat by ruling that nuclear weapons may not violate IHL
“in any circumstance” especially when a State’s “survival is at stake.”®57
Ever since, scholars have been trying to decipher what this bail-out clause
means in practice.t’8

While this thesis cannot provide an answer to the ongoing discussion, it
is worth looking at the Russian position during the proceedings. In a letter
to the Court, the Russian ambassador Leonid Skotnikov explained that
IHL knows no prohibition of nuclear weapons. Furthermore, he argued
that such weapons can be used in line with the principles of the conduct of
hostilities.®? This provides a much broader range of circumstances for use
than the ICJ’s exception of a State’s “survival at stake.” Most remarkably,
however, Skotnikov’s letter tries to evade Russia’s most famous legacy
— the Martens Clause. This clause stipulates that in case of a lacuna in
IHL, individuals shall still be protected by “the laws of humanity and the
requirements of the public conscience.”®%° This safety net immortalised the
name of the great Russian diplomat and lawyer Fyodor Martens whose
legacy I have described in detail in the first part of this thesis. It was
considered a monumental step and has since been reiterated in many

656 UN General Assembly Resolution 49/75 K, UN Doc A/RES/49/75K (15 Decem-
ber 1994).

657 Nuclear Weapons Advisory Opinion paras 95 and 96 (n 655).

658 See Louis G Maresca, ‘Nuclear Weapons: 20 Years since the IC] Advisory
Opinion and Still Difficult to Reconcile with International Humanitarian Law’
(Humanitarian Law & Policy, 8 July 2018) <https://blogs.icrc.org/law-and-poli-
cy/2016/07/08/nuclear-weapons-20-years-icj-opinion/>; Hisakazu Fujita, ‘The Ad-
visory Opinion of the International Court of Justice on the Legality of Nuclear
Weapons® (1997) 37 International Review of the Red Cross 56; Winston Nagan,
‘Simulated ICJ Judgment: Revisiting the Lawfulness of the Threat or Use of
Nuclear Weapons’ (2012) 1 Cadmus 93; Claus Krefs, “The International Court of
Justice and the Law of Armed Conflicts’ in Christian ] Tams and James Sloan
(eds), The Development of International Law by the International Court of Justice
(Oxford University Press 2013).

659 Letter from the Ambassador of the Russian Federation, together with Written
Comments of the Government of the Russian Federation (19 June 1995), 11-14,
18.

660 See in detail at p 56.
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treaties. The Russian letter, however, made clear that in today’s world, the
Martens clause had no more role to play:

“As to nuclear weapons the 'Martens clause' is not working at all. A 'more
complete' code of the laws of war mentioned there as a temporal limit was
issued' in 1949-1977 in the form of Geneva Conventions and Protocols
thereto, and today the 'Martens clause' may formally be considered inappli-
cable. %1

Even today, Russia resists the increasingly loud call that nuclear weapons
cannot be used in line with IHL. More strikingly, in doing so it even
dismantled its most famous legacy: the Martens Clause.

1.4 The Arms Trade Treaty — unchecked exports

In addition, Moscow refused to join the Arms Trade Treaty (ATT). From
an IHL perspective the treaty’s greatest achievement lies in Art 6(3). The
provision prohibits the transfer of arms in the knowledge that they will be
used to commit war crimes. This controversial clause represents a powerful
addition to IHL enforcement, because it tackles the root causes of viola-
tions.%¢? It is supposed to curb the flow of weapons into conflict areas with
a known record of war crimes. The provision thus represents the “heart” of
the ATT, because it contains the legal imperatives that led to the campaign
to regulate arms transfers in the first case.®¢3 So far 130 States have signed
and 110 have ratified the treaty.¢*

At the first UN Conference in 2012, Moscow blocked the treaty at
the last minute to the surprise and irritation of many.®®5 At the second
Conference (2013), Russia abstained, which allowed the treaty to pass the

661 Letter from the Ambassador of the Russian Federation, together with Written
Comments of the Government of the Russian Federation (19 June 1995), 13.

662 See for this Laurence Lustgarten, “The Arms Trade Treaty: Achievements, Fail-
ings, Future’ (2015) 64 International & Comparative Law Quarterly 569, 588.

663 Stuart Casey-Maslen and others, The Arms Trade Treaty: A Commentary (Oxford
University Press 2016) 178.

664 United Nations Treaty Collection, ‘Arms Trade Treaty’ <https:/treaties.un.org/P
ages/ViewDetails.aspx?src=TREATY &mtdsg_no=XXVI-8&chapter=26&clang=_e
n>.

665 Casey-Maslen and others (n 663) 11.

148

(o) ENR


https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-8&chapter=26&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-8&chapter=26&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-8&chapter=26&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-8&chapter=26&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-8&chapter=26&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVI-8&chapter=26&clang=_en
https://doi.org/10.5771/9783748913214-139
https://www.nomos-elibrary.de/agb

1. Advancing IHL treaty law — Russia, the eternal sceptic

consensus-based working modalities.®¢® Moscow, however, refused to join
and stressed that the “list of the treaty’s drawbacks is [...] pretty long.”6¢”
Mikhail Ulyanov, in charge of weapons control in the Russian Ministry of
Interior, called the ATT “a weak treaty that still remains a certain burden
for its participants.”®¢8

Today, Russia remains the second largest arms exporter worldwide and
escapes the limitations of Art 6(3) ATT regarding the transfer of weapons
that might be used for IHL violations.®¢

1.5 Ongoing processes of regulation — no laws for LAWS?

Apart from its resistance to these existing treaties, Russia also opposes
ongoing initiatives to regulate weapons. Most notably, this concerns the
UN process to regulate autonomous weapons systems. These are systems
that can select and attack targets without human interference.”® Russia
both develops and produces such weapons. It has tested them in combat,
such as the Uran-9 robotic tank in Syria.®”! The emergence of systems that
autonomously select and kill human beings has sparked an intense ethical

666 Iran, North Korea, and Syria voted against the treaty. 23 States abstained, see
Brian Wood and Rasha Abdul-Rahim, ‘The Birth and the Heart of the Arms
Trade Treaty’ (2015) 12 The SUR File on Arms and Human Rights 15, 17.

667 Daryl G. Kimball, ‘Russia Undecided on Arms Trade Treaty’ (Arms Control
Association, June 2014) <https://www.armscontrol.org/act/2014-06/news-briefs/r
ussia-undecided-arms-trade-treaty>.

668 ‘Russia Refuses to Join Major Arms Trade Treaty Citing Document’s Weakness’
(RT, 18 May 2015) <https://www.rt.com/russia/259625-russia-arms-treaty-weak/
>,

669 ‘USA and France Dramatically Increase Major Arms Exports; Saudi Arabia is
Largest Arms Importer, Says SIPRI” (SIPRI, 9 March 2020) <https://www.sipri.o
rg/media/press-release/2020/usa-and-france-dramatically-increase-major-arms-exp
orts-saudi-arabia-largest-arms-importer-says>.

670 The debate about the legality of such systems starts with a battle over terminol-
ogy. I have chosen to follow the ICRC definition that defines autonomous
weapons as “any weapon system with autonomy in its critical functions — that is,
a weapon system that can select (search for, detect, identify, track or select) and
attack (use force against, neutralize, damage or destroy) targets without human
intervention” (emphasis added). See Davidson, 5. Such weapons already exist
and have been tested on the battlefield.

671 Sebastien Roblin, “This Is the Robot Tank Russia Used in Syria’ (The National
Interest, 21 October 2019) <https://nationalinterest.org/blog/buzz/robot-tank-rus
sia-used-syria-89866>.
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and legal debate. A civil society campaign supported by actors such as
Human Rights Watch calls for a ban of “killer robots.®”? An increasing
number of States are calling for a ban or a least the regulation of such
systems.®”3 The UN Group of Governmental Experts (GGE) on Lethal
Autonomous Weapons Systems (LAWS) has been debating this issue since
2014.

Since the very beginning, Russia openly questioned “the wisdom of con-
tinuing the discussion work on this topic” in the GGE.¢”4 A working paper
that Moscow submitted to the GGE in 2019 illustrates the fundamental
opposition towards any regulation. The paper highlights the positive as-
pects of LAWS which may be “more efficient than a human operator in
addressing the tasks by minimizing the error rate.”¢’> At the same time,
it concludes that “concerns regarding LAWS can be addressed through
faithful implementation of the existing international legal norms.” While
“human control” over such systems is important, Russia believes that “spe-
cific forms and methods of human control should remain at the discretion
of States.”’¢ In other words, Moscow is against any international provision
that limits States’ discretion to develop and use such weapons. Recently,
Time Magazine accused Moscow of “sabotaging the talks.”®”” The Interna-
tional Committee for Robot Arms Control believes that Russia is “trying
to waste time” in order to “steamroll the process.”¢”8

This scepticism towards new regulations also concerns other weapon
systems. For example, Russia opposes stricter rules on the use of white
phosphorous. White phosphorus ignites when it reacts with oxygen, pro-

672 See e.g. the campaign “Stop Killer Robots” <https://www.stopkillerrobots.org/>.

673 PAX, ‘Crunch Time - European Positions on Lethal Autonomous Weapon
Systems’ (2018) 5.

674 Statement by the Russian Federation at the Meeting of the High Contracting
Parties to the CCW (13 November 2014), as quoted in Vincent Boulanin
and Lina Grip, ‘Humanitarian Arms Control’ in SIPRI (ed), Yearbook 2017:
Armaments, Disarmament and International Security — Summary (Stockholm Inter-
national Peace Research Institute Solna 2017) 594.

675 Russian Working Paper for the Group of Governmental Experts of the High
Contracting Parties to the CCW (8 March 2019), UN Doc CCW/GGE.1/2019/
WP.1, para 2.

676 1bid paras 7 and 10 (emphasis added).

677 Melissa K Chan, ‘China and the US Are Fighting a Major Battle Over Killer
Robots and the Future of A’ (Time, 13 September 2019) <https://time.com/567
3240/china-killer-robots-weapons/>.

678 As quoted in Melissa K Chan, ‘China and the U.S Are Fighting a Major Battle
Over Killer Robots and the Future of A’ (Time, 13 September 2019) <https://ti
me.com/5673240/china-killer-robots-weapons/>.
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ducing thick clouds of white smoke and reaching temperatures high
enough to burn through metal.”? It continues to burn until it disappears
and cannot be put out. For this reasons it causes terrible injuries that liter-
ally “burn right to the bone.”%%° Nevertheless, white phosphorous falls out-
side the scope of the CCW Protocol III on Incendiary Weapons (1980) be-
cause it is not “primarily designed to set fire to objects.”®8! Like with
LAWS, a growing number of States speaks out for a prohibition of phos-
phorus. At the annual meeting of the CCW in November 2018, however,
it was Russia that prevented consensus on a widely supported proposal to
continue discussions on a prohibition in 2019.%2 Moscow insisted that the
existing framework is adequate.%83

1.6 Conclusion

For the sake of fairness, I must stress that Russia is not alone in its opposi-
tion to new weapon treaties. The US never signed the CCM and insists on

679 Matthew ] Aiesi, ‘The Jus in Bello of White Phosphorus: Getting the Law
Correct’ (Lawfare, 26 November 2019) <https://www.lawfareblog.com/jus-bello-
white-phosphorus-getting-law-correct>.

680 Charlie Dunlap, “‘White Phosphorus Sometimes Can Be Lawfully Employed as
an Anti-Personnel Weapon...but Should It Ever Be Used That Way? (Probably
Not, but Maybe.)’ (Lawfire, 29 September 2016) <https://sites.duke.edu/lawfire/2
016/09/29/white-phosphorus-sometimes-can-be-lawfully-employed-as-an-anti-per
sonnel-weaponbut-should-it-ever-be-used-that-way-probably-not-but-maybe/>.

681 See Art 1 CCW Protocol III. Furthermore, the Protocol does not ban such
weapons but only imposes limitations, see n 683.

682 ‘Russia: Don’t Block Action on Incendiary Weapons!” (Human Rights Watch,
11 November 2019) <https://www.hrw.org/news/2019/11/11/russia-dont-block-a
ction-incendiary-weapons>.

683 This did not hinder several States to condemn reports on the use of incendiary
weapons in Syria and to call for Protocol III to be put back on the CCW agenda.
However, Russia and the US succeeded in blocking such efforts, arguing that
Protocol III adequately defined incendiary weapons and that no separate agenda
item was needed. See ‘Incendiary Weapons Draw Widespread Condemnation
— Russia, US Block Opening Up Discussions on Restrictions’ (Human Rights
Watch, 18 November 2019) <https://www.hrw.org/news/2019/11/18/incendiar
y-weapons-draw-widespread-condemnation>. The existing framework consists
of CCW Protocol III which prohibits the use of “incendiary weapons,” but
contains a series of caveats. Notably, it only covers weapons that are “primarily
designed to set fire to objects” (Art 1) and it does not cover weapons which may
have similar secondary effects. See Aiesi (n 679).
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using white phosphorous.®®* Recently, Donald Trump vowed to withdraw
the US’ signature from the ATT and lifted the de facto ban on anti-person-
nel mines.®®S China has signed neither the APMBC nor the CCM and
while it officially supports a ban on LAWS, it also develops its own systems
at amazing speed.®®¢ Finally, virtually all Western States refused to join the
TPNW, because they are either nuclear powers themselves or close al-
lies.687

It is, however, striking that Russia is always among the most vocal critics
of new weapons treaties. Among the great powers it is — together with
China - the country with the most sceptical attitude. Often, it spearheads
the opposition against new regulation, such as in the case of LAWS. At
this point I may remind the reader, that this thesis does not aim to
analyse Russia’s behaviour in comparison to its fellow States. It aims to
contrast Russia’s historical and current attitude towards IHL. In this sense,
the above resistance is remarkable. The fundamental principles of the St
Petersburg Declaration are considered Russia’s “enduring legacy” that lives
on in numerous weapon treaties.®®® The Martens Clause is enshrined in
the preamble to the CCM and many other weapon treaties.® Against
this background, it is surprising that the initiator of the St Petersburg
Declaration and the Martens Clause now features among the main sceptics
of further regulation.

684 US Department of Defence (n 204) para 6.14.1.3.

685 ‘Trump Lifts Restrictions on US Landmine Use’ (BBC, 31 January 2020) <https:/
/www.bbc.com/news/world-us-canada-51332541>.

686 Elsa Kaina, ‘China’s Strategic Ambiguity and Shifting Approach to Lethal Au-
tonomous Weapons Systems’ (Lawfare, 17 April 2018) <https://www.lawfareblo
g.com/chinas-strategic-ambiguity-and-shifting-approach-lethal-autonomous-wea
pons-systems>.

687 Among the few exceptions are Austria, San Marino, and the Vatican.

688 Crawford, ‘The Enduring Legacy of the St Petersburg Declaration: Distinction,
Military Necessity, and the Prohibition of Causing Unnecessary Suffering and
Superfluous Injury in IHL” (n 50) 564.

689 While the APMBC also mentions the “public conscience in furthering the prin-
ciples of humanity”, it does not reproduce the Martens Clause in its entirety.
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2. Advancing IHL compliance — “we are free like birds”6%°

While adopting new IHL rules meets with resistance from Russia and
other States, few would subscribe to Cicero’s famous aphorism “szlent enim
leges inter arma.”®®! Virtually all States have accepted that there are basic
rules in armed conflict even if they disagree on the details.®”> However, ap-
plying these rules poses a much larger challenge. What is Russia’s attitude
towards strengthening compliance with IHL through new and existing
mechanisms?

States and organisations alike have long identified that compliance with
IHL - or rather the lack thereof — represents the key problem.®3 The
lack of compliance mechanisms may be called the congenital disease of
IHL. The former President of the ICRC Jakob Kellenberger describes this
chronic deficiency in the following terms:

“Despite the continuously evolving nature of armed conflict, the biggest
threat or challenge to IHL remains the same. It is the too limited respect and
compliance its rules and norms enjoy by parties to armed conflict all around
the world.”%%*

The reasons for this are manifold. War means chaos, and chaos is not
conducive to the rule of law. Instead of a judge, or the police, IHL largely
depends on the faithful application by the parties. While this is true for
many areas of international law, armed conflict represents a situation

690 In allusion to the third stanza of A.S. Pushkin’s famous poem “The Prisoner”
(1822):“Mot 6onvrbie nmuysl; nopa, 6pam, nopa! Tyoa, 20e 3a myuetl 6eneem 2opa,
Tyoa, 20e cunerom mopckue kpas, Tvoa, 20e 2ynsem auuts gemep. .. 0a s!”.

691 In times of war, the laws fall silent (Cicero, ‘Pro Milone’ 52 BC).

692 The Geneva Conventions of 1949, for example, can boast 196 ratifications.

693 See 32" International Conference of the Red Cross and Red Crescent, Resolu-
tion on Strengthening the Compliance with International Humanitarian Law,
32IC/15/R2 (10 December 2015), 1. The Resolution stresses “that the imperative
need to improve compliance with ITHL was recognized by all States in the
consultation process facilitated by the ICRC and Switzerland as a key ongoing
challenge, and that more can be done to address the current weaknesses and
gaps in the implementation of THL, including by non-State parties to armed
conflict.”

694 ICRC, ‘Sixty years of the Geneva Conventions and the decades ahead’ <https://w
ww.icrc.org/en/doc/resources/documents/statement/geneva-convention-stateme
nt-091109.htm>.
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