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Preface

The following book is the revised and updated translation of my PhD
thesis which was originally written in German and which I completed with
distinction at the University of Vienna in May 2019. This English translation
includes the legislation, case law and literature up to 31 July 2022. The update
also looks at new European Court of Justice case law and the recent reform of
the ‘roots’ (arraigo) regularisations in Spain (Royal Decree 629/2022).

First and foremost, I would like to thank Jonathon Watson for his careful
and precise translation of this study as well as for the pleasant and productive
cooperation during the translation process.

I would also like to express my gratitude to all those who support-
ed me in completing the thesis, most importantly my PhD supervisor,
Prof. Theo Oblinger from the Department of Constitutional and Adminis-
trative Law at the University of Vienna. He believed in this study from
the outset. Prof. Jiirgen Bast and Prof. Konrad Lachmayer are also to be men-
tioned for the constructive remarks made in their respective evaluations of
my thesis.

My thanks also extend to the many who have accompanied me from the
inception of the project to its completion. The inspiration to pursue this
research came during my volunteer work as a legal advisor and representative
for irregularly staying migrants and asylum seekers at the NGO ‘Deserteurs-
und Flichtlingsberatung’ in Vienna. Prof. Anuscheh Farahat, whom 1 first
met in 2015 at the Network Migration’s autumn conference, has continued
to support me both as a colleague and friend in an incomparably great way.
The same is true for Philipp Janig since ‘day one’ of my academic career (Jessup
Moot Court). Associate Prof. Félix Vacas Ferndndez has served as an important
academic point of contact in Madrid since my Erasmus semester in 2013.

Throughout the course of writing my thesis, I also had the privilege to
undertake research at different institutions, contributing particularly to the
comparative legal analysis of the Austrian, German and Spanish law. [ would
like to thank Prof. Jiirgen Bast for welcoming me to his Chair for Public Law
and European Law at the University of Giessen as a guest researcher from
April toJuly 2016. From January to June 2017, I worked as a research assistant
in the Department for Labour Market and Integration Policy at the Austrian
Federal Chamber of Labour, where I have been employed since March 2019.
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Preface

I am especially thankful to Johannes Peyrl for always being available for
professional and personal discussions.

I was able to continue my work from July 2017 to June 2018 as a
researcher at the Research Centre Human Rights at the University of Vienna,
headed by Prof. Manfred Nowak. Through this period, I also spent time at
the Instituto Universitario de Estudios sobre Migraciones at the University
Pontificia Comillas in Madrid (September-December 2017) where Prof.
Cristina Gortdzar Rotaeche supported me on many levels. Finally, I completed
my research at the Centre for European Integration Research (EIF) at the
University of Vienna from July 2018 to March 2019.

Itwould not have been possible to complete this study without the financial
assistance from various bodies. Between January 2016 and March 2019, 1
received a scholarship from the Austrian Academy of Sciences (DOC) at
the Department of Constitutional and Administrative Law at the University
of Vienna. Additionally, I received a scholarship from the ‘Heinrich Graf
Hardegg’sche Stiftung’ and the thesis was awarded the Theodor-Korner-Prize
(2016) as well as the Dr. Alois Mock-Science Prize (2021). The English
translation and publication was financed by a FWF Stand-Alone Publication
grantand the University of Vienna has contributed to the publication through
the Ars Iuris Vienna — Doctoral School.

I thank the editors for accepting the thesis in the series ‘Schriften zum
Migrationsrecht’, and the publishers, Nomos as well as Hart Publishing for
the excellent cooperation. At Nomos, I am especially grateful to Matthias
Knopik and Prof. Johannes Rux, who both put their trust and energy into this
—at times daring — translation project, and Kristina Stoll for the great editing
work.

This thesis would have never been completed without my wonderful
friends who take me the way I am (which is not always an easy task) and who
I consider family: I would like to thank Stefan Bermadinger for the countless
hours talking about life; Raphaela Haberler for her sharp and honest opinions;
Philipp Heiling, my oldest friend; David Lun for ‘simply’ always being there
in the good and bad times; Max Mdrzinger for his ever valuable contributions
to my life; Hanna Palmanshofer for her support in difficult times and Jorge
Horacio Restrepo Moreno, mi consejero colombo-espaiiol.

Finally, the thesis is dedicated to my mother, sister and brother, who have
always believed in me and my work. I thank my mother who literally raised
me in the spirit of the Notorious B.I.G. quote: ‘Stay far from timid, only make
moves when your heart’s in it’.

Vienna, 13 January 2023 Kevin Fredy Hinterberger
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Introduction

A. The challenge at hand

‘Combatting’ irregular migration,! which covers the ‘fight’ against both
irregular entry and irregular stays, is one of the key challenges to migration
management at EU level. The EU debates on this issue have often been
intense, has exemplified by ‘the long summer of migration’ of 2015 and
the closure of the ‘Balkan route’.> However, the structural problems under-
lying the ‘fight’ against irregular migration are often not easy to grasp
and as such are not addressed appropriately.* This study focuses on one of
the most pressing problems: the low return rate of irregularly staying mi-
grants.” More specifically, it examines the reasons for the present deficits in
the EU’s return policy and proposes a legal solution that concentrates on

1 Art 79(1) TFEU. See Chapter 2.C.I. and cf. Lutz, Non-removable Returnees
under Union Law: Status Quo and Possible Developments, EJML 2018, 50;
Menezes Queiroz, lllegally Staying in the EU: An Analysis of Illegality in EU Migra-
tion Law (2018) 1ff and EMN, The effectiveness of return in EU Member States
2017 (15.2.2018), http://emn.ie/files/p_201802260500242017_emn_synthesis_retur
n_23.02.2018.pdf (31.7.2022) 13.

2 I prefer the expression ‘long summer of migration’ rather than ‘refugee crisis’
(or similar) as refugee movements were a contributing factor to a historical and
structural collapse of the EU border regime; cf. Hess/Kasparek/Kron/Rodatz/Schwertl/
Sontowsk: (eds), Der lange Sommer der Migration: Grenzregime III (2016). In
addition Thym, The “refugee crisis” as a challenge of legal design and institutional
legitimacy, CMLRev 2016, 1545; den Hezjer/Rijpma/Spijkerboer, Coercion, Prohibi-
tion and Great Expectations: The Continuing Failure of the Common European
Asylum System, CMLRev 2016, 607; Depenheuer/Grabenwarter (eds), Der Staat in
der Flichtlingskrise: Zwischen gutem Willen und geltendem Recht (2017). For an
analysis of the closure of the Balkan route see Dérens/Rico, Auf der Balkanroute,
Le Monde diplomatique (English version) April 2016, 4.

3 One may also take into consideration asylum policy, securing Europe’s external
borders, and legal migration; see COM(2015) 240 final.

4 Cf. Desmond, The Development of a Common EU Migration Policy and the Rights
of Irregular Migrants: A Progress Narrative?, HRLR 2016, 247 (248) or Carrera/
Parkin, Protecting and Delivering Fundamental Rights of Irregular Migrants at
Local and Regional Levels in the European Union (14.11.2011), https://www.ceps.e
u/ceps-publications/protecting-and-delivering-fundamental-rights-irregular-migrant
s-local-and-regional/ (31.7.2022) 1f.

5 Cf. Menezes Queiroz, lllegally Staying 4.
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ending the irregularity of migrants. As the legal systems of the EU Member
States feature various approaches, this study will analyse and compare
the legislative approaches in Austria, Germany and Spain.® These three
Member States use, inter alia, differentiated systems of regularisation (i.e.
the award of residency rights) to ‘combat’ the problem of irregularly stay-
ing migrants. For the purposes of this study, regularisation is understood
as each legal decision that awards legal residency to irregularly staying
migrants when particular minimum requirements are satisfied.”

Chapter 1 narrows the scope of persons to be analysed in the study. It
defines the residency status as irregular when a migrant does not have (or
no longer has) a right to stay in a territory because the legal requirements
have not been met, such as for persons who have entered irregularly and
stay as such. Alternatively, a stay may be deemed irregular where the legal
requirements have been breached, such as by those individuals who have
entered the Member State legally, yet continue to remain even after the
period for their permitted stay has expired (a so-called ‘overstayer’®). In
principle, the term ‘migrant’ covers all non-citizens, though immigration
law distinguishes between privileged and non-privileged migrants. For the
purposes of this study it will be shown that only nationals of third-coun-
tries and stateless persons are eligible as non-privileged migrants.’

Instances of irregular migration typically occur when a person enters a
territory without a right to do so — be this as a right of entry or a right to
stay — and/or remains. As national laws restrict the movement within the
territory, ‘irregular migration is not an independent social phenomenon
but exists in relation to state policies and is a social, political and legal con-
struction’.’® Conceptionally speaking, irregular migration has two distinct
aspects. Firstly, in accordance with international law, a state must have
a defined territory, a population and an effective government,'! thereby
allowing for the control of migration within its territory. We are thus

6 See Introduction D.II.1. and Chapter 3 and Chapter 4.

7 See Chapter 1.A.

8 See EMN, Asylum and Migration Glossary 3.0 (October 2014), https://www.emn.
at/wp-content/uploads/2016/11/emn-glossary-en-version.pdf (31.7.2022) 208.

9 See Chapter 1.A.IL1.

10 Diivell, Paths into Irregularity: The Legal and Political Construction of Irregular
Migration, EJML 2011, 275 (276); cf. also Tapinos, Irregular Migration in OECD
(ed), Combating the Illegal Employment of Foreign Workers (2000) 13.

11 Cf. Jellinek, Allgemeine Staatslehre® (1914) 394ff and Shaw, International Law’
(2021) 179ff.
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faced with a core aspect of state sovereignty.!? Secondly, the concept of
irregular migration is a political and social problem created via norms:'3
irregularity arises through the norms created by the state.!* Accordingly,
the concept underpinning irregular migration thus applies to every state
that uses legal norms to regulate migration within its territory;'s all EU
Member States satisfy such criteria. Furthermore, irregular migration also
features a temporal aspect, as irregularity may end through deportation,
when the migrant leaves the territory or through regularisations.!¢

The EU’s political and legal efforts towards ‘combatting’ irregular mi-
gration aim at the effective return of irregularly staying migrants;'” the
Return Directive serves as the EU’s central piece of legislation in this re-
spect.!® This Directive obliges Member States to issue a return decision to
any third-country national staying illegally on their territory.!” However, a
return decision does not automatically mean that the migrant in question
is actually returned. Whereas the Member States do indeed issue return
decisions, annually only approximately 40 % of all return decisions are ac-
tually enforced and, at less than 30 %, the return rate to African countries
is even lower.?° For example, of the 516,115 return decisions issued in 2015
in all EU Member States, only approximately 188,905 migrants returned

12 Chapter 1.A.IL.1.

13 For an in-depth discussion see Willen, Toward a Critical Phenomenology of
“Illegality”: State Power, Criminalization, and Abjectivity among Undocument-
ed Migrant Workers in Tel Aviv, Israel, International Migration 2007, 8; more
recently Morticelli, Human Rights of Irregular Migrants in the European Union
(2021) 26ft.

14 Cf. Bfus, Beyond the Walls of Paper. Undocumented Migrants, the Border and
Human Rights, EJML 2013, 413 (424ff); Koser, International Migration (2007)
S4f. See in particular Carrera/Guild, Addressing Irregular Migration, Facilitation
and Human Trafficking: The EU’s Approach in Carrera/Guild (eds), Irregular
Migration, Trafficking and Smuggling of Human Beings (2016) 1 (3f); also Klar-
mann, Aspekte migrationsspezifischer Illegalisierung im Unionsrecht in Thym/
Klarmann (eds), Unionsbirgerschaft und Migration im aktuellen Europarecht
(2017) 127.

15 Angenedt, Irregulire Migration als internationales Problem. SWP Study (Decem-
ber 2007), https://www.swp-berlin.org/fileadmin/contents/products/studien/2007
_$33_adt_ks.pdf (31.7.2022) 11.

16 Cf. Tapinos in OECD 15.

17 See the Recommendation (EU) 2017/432.

18 See for an overview of the return-related EU legal instruments Molndr, The
Interplay between the EU’s Return Acquis and International Law (2021) 70f.

19 Art 6(1) Return Directive; see Chapter 2.B.1.

20 COM(2017) 558 final, 9 and COM(2017) 200 final, 2.
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voluntarily or were deported (327,111).2! Following Lutz, one can there-
fore cautiously estimate that annually there are approximately 300,000
migrants who are non-returnable.?? It is therefore clear that the EU is
experiencing a shortfall in the return of irregularly staying migrants.??

The scale of the issue is readily apparent in the 2008 CLANDESTINO-
Study,?* which concluded that irregularly staying migrants comprise
around 1% of the European population; 1.9-3.8 million irregularly stay-
ing migrants were spread across the Member States.?S The European Com-
mission assumes that in 2017 approximately one million migrants were
illegally present in the EU.26 However, the accuracy of such numbers is to
be questioned?” as the definition of ‘third country nationals found to be
illegally present’ only includes those ‘who are apprehended or otherwise
come to the attention of national immigration authorities’.® As not all

21 European Commission, A stronger and more effective European return policy
(12.9.2018), https://ec.europa.eu/info/sites/default/files/soteu2018-factsheet-return
s-policy_en.pdf (31.7.2022).

22 As expressed by Lutz, EJ]ML 2018, 30.

23 Cf. Lutz, EJ]ML 2018, 29f and Farcy, Unremovability under the Return Directive:
An Empty Protection? in de Bruycker/Cornelisse/Moraru (eds), Law and Judicial
Dialogue on the Return of Irregular Migrants from the European Union (2020)
437 (437).

24 Cf. Kovacheva/Vogel, The Size of the Irregular Foreign Resident Population in
the European Union in 2002, 2005 and 2008: Aggregated Estimates. WP 4/2009
(2009), https://irregular-migration.net/wp-content/uploads/2021/06/WP4_Kova
cheva-Vogel_2009_EuropeEstimate_Dec09.pdf (31.7.2022) 11; European Commis-
sion, Clandestino Project. Final Report (23.11.2009), http://www.statewatch.org/
news/2015/mar/eu-com-clandestino-final-report-november-2009.pdf (31.7.2022)
106. On the factors to assess the data quality see Vogel/Kovacheva, Classification re-
port: Quality assessment of estimates on stocks of irregular migrants. WP 1/2008
(2008). For criticism see Lazaridis, International Migration into Europe: From
Subjects to Abjects (2015) 10, who describes the statistics as ‘guesstimates’. See
also Singleton, Migration and Asylum Data for Policy-making in the European
Union: The problem with numbers. CEPS WP No. 89 (March 2016), https://ww
w.ceps.cu/system/files/LSE%2089%20AS%20Migration%20and%20Asylum%20D
ata.pdf (31.7.2022).

25 Cf. European Commission, Clandestino (23.11.2009) 11f and 105f.

26 COM(2017) 558 final, 9.

27 Cf. Wehinger, Do amnesties pull in illegal immigrants? An analysis of European
apprehension data, International Journal of Migration and Border Studies 2014,
231 (234-236) and for a critical analysis of the Eurostat statistics concerning
asylum seekers see Klesst, Warum weit weniger Asylbewerber in Europa sind, als
angenommen wird: Probleme mit Eurostats Asylzahlen, ZAR 2015, 294.

28 Eurostat, Enforcement of Immigration Legislation: Eurostat metadata (30.4.2015),
http://ec.europa.eu/eurostat/cache/metadata/en/migr_eil_esms.htm(31.7.2021).
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migrants ‘illegally present’ and, respectively, persons unknown to the na-
tional authorities, fall under this definition, one may presume that the
numbers have remained at the same level as in 2008 (1.9-3.8 million).??
Moreover, it is conceivable that the ‘long summer of migration 2015’ even
contributed to an increase in the number of irregularly staying migrants.
This may be explained primarily by the comparably high number of asy-
lum applications in 2015 and 2016,3° though indeed not all applications
(will) have been successful.>! Furthermore, the number of persons staying
irregularly in Austria in 2015 has been estimated as ranging between
95,000 and 254,000.32 As this corresponds to 1.1 and 2.9 % of Austria’s
total population, the importance of this subject for society as a whole is
clear.3

Irregularly staying migrants may in fact reside in the EU, yet they are of-
ten precluded from those rights available to legal residents.?* It is therefore

29 Cf. Triandafyllidou/Vogel, Irregular Migration in the European Union: Evidence,
Facts and Myths in Triandafyllidou (ed), Irregular Migration: Myths and Realities
(2010) 291 (298f).

30 Eurostat, Record number of over 1.2 million first time asylum seekers registered
in 2015, news release 44/2016 (4.3.2016), https://ec.europa.eu/eurostat/document
5/2995521/7203832/3—04032016—AP—EN.pdf/790€ba01—381c—4163—bcd2—a54959b99
ed6 (31.7.2022); Eurostat, 1.2 million first time asylum seekers registered in 2016,
news release No. 46/2017 (16.3.2017), https://ec.europa.eu/eurostat/documents/
2995521/7921609/3-16032017-BP-EN.pdf/eSfa98bb-5d9d-4297-9168-d07c67d1c9e
1 (31.7.2022) and Eurostat, 650 000 first-time asylum seekers registered in 2017,
news release No. 47/2018 (20.3.2018), https://ec.europa.eu/eurostat/documents/2
995521/8754388/3-20032018—AP—EN.pdf/50C2b535—3663-4732—82d0—1Caf244549€3
(31.7.2022).Cf.FarcyindeBruycker/Cornelisse/Moraru 437 .

31 See also Desmond, HRLR 2016, 272.

32 One must again doubt the reliability of the data because the basis for these
numbers is not readily apparent from the report; cf. Migrationsrat fiir Osterreich,
Bericht des Migrationsrats (2016) 20.

33 Cf. also Dumon, Effects of Undocumented Migration for Individuals concerned,
International Migration 1983, 218 (227f).

34 Cf. Boswell, The Politics of Irregular Migration in Azoulai/De Vries (eds), EU
Migration Law: Legal Complexities and Political Rationales (2014) 41 (41);
Lazaridis, International Migration 22, 132; Engbersen, The Unanticipated Conse-
quences of Panopticon Europe: Residence Strategies of Illegal Immigrants in
Guiraudon/Joppke (eds), Controlling a New Migration World (2001) 222; with
regard to regularisations see Wehinger, International Journal of Migration and
Border Studies 2014, 241; Hoffimann, Leben in der Illegalitit — Exklusion durch
Aufenthaltsrecht in Falge/Fischer-Lescano/Sieveking (eds), Gesundheit in der Illegal-
itit: Rechte von Menschen ohne Aufenthaltspapiere (2009) 13 (15).

29

(o) ENR


https://ec.europa.eu/eurostat/documents/2995521/7203832/3-04032016-AP-EN.pdf/790eba01-381c-4163-bcd2-a54959b99ed6
https://ec.europa.eu/eurostat/documents/2995521/7203832/3-04032016-AP-EN.pdf/790eba01-381c-4163-bcd2-a54959b99ed6
https://ec.europa.eu/eurostat/documents/2995521/7203832/3-04032016-AP-EN.pdf/790eba01-381c-4163-bcd2-a54959b99ed6
https://ec.europa.eu/eurostat/documents/2995521/7921609/3-16032017-BP-EN.pdf/e5fa98bb-5d9d-4297-9168-d07c67d1c9e1
https://ec.europa.eu/eurostat/documents/2995521/7921609/3-16032017-BP-EN.pdf/e5fa98bb-5d9d-4297-9168-d07c67d1c9e1
https://ec.europa.eu/eurostat/documents/2995521/7921609/3-16032017-BP-EN.pdf/e5fa98bb-5d9d-4297-9168-d07c67d1c9e1
https://ec.europa.eu/eurostat/documents/2995521/8754388/3-20032018-AP-EN.pdf/50c2b5a5-3e6a-4732-82d0-1caf244549e3
https://ec.europa.eu/eurostat/documents/2995521/8754388/3-20032018-AP-EN.pdf/50c2b5a5-3e6a-4732-82d0-1caf244549e3
https://ec.europa.eu/eurostat/documents/2995521/7203832/3-04032016-AP-EN.pdf/790eba01-381c-4163-bcd2-a54959b99ed6
https://ec.europa.eu/eurostat/documents/2995521/7203832/3-04032016-AP-EN.pdf/790eba01-381c-4163-bcd2-a54959b99ed6
https://ec.europa.eu/eurostat/documents/2995521/7203832/3-04032016-AP-EN.pdf/790eba01-381c-4163-bcd2-a54959b99ed6
https://ec.europa.eu/eurostat/documents/2995521/7921609/3-16032017-BP-EN.pdf/e5fa98bb-5d9d-4297-9168-d07c67d1c9e1
https://ec.europa.eu/eurostat/documents/2995521/7921609/3-16032017-BP-EN.pdf/e5fa98bb-5d9d-4297-9168-d07c67d1c9e1
https://ec.europa.eu/eurostat/documents/2995521/7921609/3-16032017-BP-EN.pdf/e5fa98bb-5d9d-4297-9168-d07c67d1c9e1
https://ec.europa.eu/eurostat/documents/2995521/8754388/3-20032018-AP-EN.pdf/50c2b5a5-3e6a-4732-82d0-1caf244549e3
https://ec.europa.eu/eurostat/documents/2995521/8754388/3-20032018-AP-EN.pdf/50c2b5a5-3e6a-4732-82d0-1caf244549e3
https://doi.org/10.5771/9783748912798
https://www.nomos-elibrary.de/agb

Introduction

undisputed that irregularly staying migrants are particularly vulnerable.’s
Tohidipur is thereby correct in asserting that the irregular residency does
not release the political community from its responsibility and thus may
not lead to a loss of rights.3¢ Accordingly, the requirements to be satisfied
by irregularly staying migrants in order to (re-)obtain legal residency are
especially pertinent to this study.3” This issue has been neglected by the
European legislator.38

In light of the shortfall in returns and the aforementioned numbers
of irregularly staying migrants, the increase of the return rate and the
decrease of the numbers of irregularly staying migrants are high on the
EU’s political agenda.? This is shown by various measures. In particular,
the 2016 Regulation on the establishment of a European travel document
for the return of illegally staying third-country nationals*’ aims to increase
the rate of return by harmonising the format and technical specifications

35 Cf. Raposo/Violante, Access to Health Care by Migrants with Precarious Status
During a Health Crisis: Some Insights from Portugal, Human Rights Review
2021; Fox-Rubs/Rubs, The Fundamental Rights of Irregular Migrant Workers in
the EU: Understanding and reducing protection gaps (July 2022), https://www.eu
roparl.europa.eu/RegData/etudes/STUD/2022/702670/IPOL_STU(2022)702670_
EN.pdf (31.7.2022) 9, 55ff; PERCO, PERCO Position Paper on the Vulnerabilities
of Migrants which are caused by the Lack of a Legal Status (8.5.2015), https:/
/drk-wohlfahrt.de/uploads/tx_ffpublication/PERCO_Position_Paper_on_Vu
Inerabilities_along_the_migratory_trails_to_the_EU_and_to_the_Schengen
_area_03.pdf (31.7.2022); Cholewinski, Control of Irregular Migration and EU
Law and Policy: A Human Rights Deficit in Peers/Rogers (eds), EU Immigration
and Asylum Law: Text and Commentary (2006) 899 (900f); European Commission,
Clandestino (23.11.2009) 22; see already Carlin, Statement by the ICM Director
James L. Cadin, International Migration 1983, 97 (97); Bohning, Regularising
the Irregular, International Migration 1983, 159 (160). Lazaridss, International
Migration 14, notes that irregularly staying migrants are often unable to make
their voices heard.

36 Tohidipur, Grund- und Menschenrechte illegalisierter Migrantinnen und Mi-
granten in Fischer-Lescano/Kocher/Nassibi (eds), Arbeit in der Illegalitit: Die
Rechte von Menschen ohne Aufenthaltspapiere (2012) 41 (44).

37 See Chapter 4.

38 Cf. Thym, EU migration policy and its constitutional rationale: A cosmopolitan
outlook, CMLRev 2013, 709 (733f) and see Chapter 2 and Chapter 5.

39 Cf. EMN, Practical Measures to Reduce Irregular Migration. Synthesis Report
(October 2012). For criticism see Boswell in Azoulai/De Vries 47f, who considers
that the EU does not at all want to lower the number of irregularly staying
migrants.

40 More commonly known as the Travel Document Regulation.
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A. The challenge at hand

of travel documents for irregularly staying migrants.#! In addition, a new
Entry/Exit System (EES) shall record the (cross-border) movements of mi-
grants within the EU and shall contribute to the swift identification of
irregularly staying migrants.#> The 2015 ‘EU Action Plan on return™ and
the 2017 ‘Renewed Action Plan’# both contain further suggestions for im-
provements, for instance additional assistance for voluntary return which
already constitutes 40 % of all returns. The recent proposal to reform the
Return Directive also heads in this direction.*> Nonetheless, on the whole
the EU has made little headway with regard to the standards set out in the
Return Directive.

The EU’s efforts also focus on preventing illegal entry by migrants,
for example through an isolationist policy in the form of strict entry re-
quirements, such as visas.*¢ These are expressed in various so-called non-en-
trée’ EU policies,¥ for example externalisation and extra-territorialisation.*8

41 Recital 3 Travel Document Regulation and COM(2015) 668 final, 2.

42 Regulation (EU) 2017/2226 establishing an Entry/Exit System (EES) to register
entry and exit data and refusal of entry data of third-country nationals cross-
ing the external borders of the Member States, O] 2017 L 327/20. Cf. Klaus,
Uberwachung von Reisen Drittstaatsangehoriger durch das Entry/Exit System
(EES): Anfang vom Ende aller Overstays?, ZAR 2018, 246; Cole/Quintel, Data
Retention under the Proposal for an EU Entry/Exit System (EES): Analysis of the
impact on and limitations for the EES by Opinion 1/15 on the EU/Canada PNR
Agreement of the Court of Justice of the European Union (October 2017), http://
orbilu.uni.lu/bitstream/10993/35446/1/Legal%200pinion.PDF (31.7.2022) and
Jeandesboz/Rijpma/Bigo, Smart Borders Revisited: An assessment of the Commis-
sion’s revised Smart Borders proposal (October 2016), http://www.europarl.europ
a.eu/RegData/etudes/STUD/2016/571381/IPOL_STU%282016%29571381_EN.pd
£(31.7.2022).

43 COM(2015) 453 final, 3f.

44 COM(2017) 200 final.

45 COM(2018) 634 final; COM(2020) 609 final; SWD(2020) 207 final, 67ff and see
Chapter 2.B.1. for details.

46 Cf. Costello, The Human Rights of Migrants and Refugees in European Law
(2015) 3 and 231ff; Gzl-Bazo, The Practice of Mediterranean States in the context
of the European Union’s Justice and Home Affairs External Dimension. The Safe
Third Country Concept Revisited, IJRL 2006, 571 (593 and 599f).

47 Cf. Hathaway, The Emerging Politics of Non-Entrée, Journal of Refugee Stud-
ies 1992, 40 (40f) and Gammeltoft-Hansen/Hathaway, Non-Refoulement in a World
of Cooperative Deterrence, University of Michigan Law and Economics Research
Paper No. 14-016, Sff.

48 See Eisele, The External Dimension of the EU’s Migration Policy (2014); Bricker,
Die externen Dimensionen des EU-Asyl- und Fluchtlingsrechts im Lichte der
Menschenrechte und des Volkerrechts (2010).
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These terms describe the efforts towards shifting the border and migration
controls as far as possible beyond its external borders®.’* The following
study will not focus on irregular entry as the numbers of those migrants
play a much lesser role than often portrayed.’! For example, the image of
migrants attempting to scale the border fence in Ceuta and Melilla does
not accurately depict the reality that the largest group of irregularly staying
migrants in the EU are in fact ‘overstayers’ — those who enter legally on a
visa but remain irregularly after their visa has expired.

As the aforementioned EU policies regarding irregular migration are
not exhaustive, the following study will focus on regularisation. Member
States already make extensive use of this legal instrument in order to
‘combat’ irregular migration and which represents an alternative to return.
Regularisation ends the irregular stay by granting a right to stay.’? This
domestic measure allows states to (again) manage this part of the popula-
tion,*? specifically in the context of immigration law.’* Positive aspects in-
clude, for instance, population management, tackling illegal employment
and increasing government revenue through taxation and social security
payments.>®> Moreover, regularisations allow migrants access to welfare
systems and the labour market due to their residency status.

49 Cf. in this regard Arts 67(2) and 77(1)(b), (c) as well as (2)(d) TFEU.

50 On external migration control see Ryan/Mitsilegas (eds), Extraterritorial Immigra-
tion Control (2010); Gammeltoft-Hansen, Access to Asylum: International Refugee
Law and the Globalization of Migration Control (2011); den Hezjer, Europe and
Extraterritorial Asylum (2012); Moreno-Lax, (Extraterritorial) Entry Controls and
(Extraterritorial) Non-Refoulement in EU Law in Maes/Foblets/de Bruycker (eds),
The External Dimensions of EU Asylum and Immigration Policy (2011) 415.

51 Cf. Triandafyllidou/Vogel in Triandafyllidou 294.

52 See Chapter 1.A.I1.2.

53 Cf. Hampshire, The Politics of Immigration (2013) and Kraler, Regularization
of Irregular Migrants and Social Policies: Comparative Perspectives, Journal of
Immigrant and Refugee Studies 2019, 94 (107-109 and 97).

54 Cf. Trinidad Garcia, Los inmigrantes irregulares en la Ley 4/2000 y en su reforma:
una regularizacién que no cesa, Revista de Derecho Migratorio y Extranjeria
2002/1, 99 (100, 105).

55 COM(2004) 412 final, 10-12 and Chapter 2.D.IV. and Chapter 4.

56 The following is also to be emphasised from the migrants’ perspective: ‘On the
whole, the beneficiaries of regularization interviewed for this study perceived
regularization as a positive factor that enabled them to exercise a greater degree
of control over different aspects of their life’; Kraler, Journal of Immigrant and
Refugee Studies 2019, 107.
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B. Hypotbhesis and structure

B. Hypothesis and structure

The study proceeds from the following hypothesis: EU regularisations
supplementing the present return policy are more effective at ‘combatting’
irregular migration at EU level.

This hypothesis gives rise to three closely linked questions that each
require further examination. (1) What are the regularisations in Austrian,
German and Spanish immigration law? (2) How and to what extent could
regularisations be used as an effective regulatory instrument to ‘combat’
irregular stays? (3) Does a harmonisation of regularisations at EU level
offer any advantages over domestic rules? The aforementioned hypothesis
and these three questions will be explored in more depth and examined in
three parts comprising a total of five chapters.

Part I examines across two chapters the concepts underpinning irregular
migration and regularisations as well as the EU regulatory framework.
Chapter 1 focuses on the conceptual aspects of regularisations and pro-
vides the necessary definition and categories of regularisations for the ana-
lysis in Chapter 2 of the EU’s competences regarding irregular migration
and regularisation. The initial analysis concerns EU secondary law, namely
the Return Directive, with the subsequent analysis of primary law clearly
showing that the EU indeed has the necessary competence to legislate on
regularisation at EU level. Both provide my own doctrinal clarifications of
the concepts and notions in need of interpretation.

The second question, namely whether regularisations could be used
as an effective regulatory instrument to ‘combat’ irregular stays, will be
assessed using the standards under EU constitutional law.’” As will be
shown in Chapter 2, each EU legal act must fulfil a particular purpose.
The fact that primary law requires a measure to at least be able to achieve
a particular objective indicates that primary law itself demands that legal
acts obtain a certain level of effectiveness.’® In this study, administrative
law is generally viewed in relation to its ‘regulatory approach’,’® whereby

57 On the question concerning the effectiveness of the law see Schmidt-Afsmann, Das
allgemeine Verwaltungsrecht als Ordnungsidee? (2006) Chapter 2 mns 20ff and
Chapter 2.C. and Chapter 4.

58 See Chapter 2.C.1.

59 Schmidt-Affmann, Verwaltungsrecht Chapter 1 mn 33.
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the law is a ‘suitable means of regulation’® that needs to be improved.®!
As for every legal field, the fields of law analysed in this study are subject
to particular (factual) limitations.®? In this respect, the resources of nation-
al authorities and the will to enforce legal requirements have foremost
influence on the effectiveness of migration management. The design and
features of the law are further key aspects in achieving the legislator’s
political and legal goals.®3

The two chapters in Part II examine and compare the regularisations
in Austria, Germany and Spain,® thus answering the first question of the
regularisations available in each of these legal systems. The comparison
employs the critical-contextual approach.®® Chapter 3 examines particular
features of each national framework as far as is necessary for the compari-
son in Chapter 4, such as the development of the relevant national legisla-
tion. This approach thus avoids the risk of unnecessary repetitions in the
course of the comparison. Unlike a comparison based on national reports,
the integrated approach applied in Chapter 4 adopts the purposes of the
regularisations themselves as the basis for the comparison.

To conclude, Part III (more precisely Chapter 5) presents a proposal
for a future ‘Regularisation Directive’. Hereby I collate the results of the
earlier research and present the accompanying concept of ‘migration from
within’. The question whether harmonisation of regularisation at EU level
offers any advantages over domestic rules will also be answered.

60 Schmidt-Afmann, Verwaltungsrecht Chapter 1 mns 33f with further references;
Scharpf, Politische Steuerung und Politische Institutionen, Politische Viertel-
jahresschrift 1989, 10. For criticism from a socio-scientific viewpoint see Luh-
mann, Politische Steuerung: Ein Diskussionsbeitrag, Politische Vierteljahress-
chrift 1989, 4.

61 On the current discussion regarding migration management see, for exam-
ple, Bast, Aufenthaltsrecht und Migrationssteuerung (2011); Thym, Migrationss-
teuerung im Einklang mit den Menschenrechten — Anmerkungen zu den migra-
tionspolitischen Diskursen der Gegenwart, ZAR 2018, 193; Berlit, Migration und
ihre Folgen — Wie kann das Recht Zuwanderung und Integration in Gesellschaft,
Arbeitsmarkt und Sozialordnung steuern? (Teil 1), ZAR 2018, 229; Berlit, Migra-
tion und ihre Folgen — Wie kann das Recht Zuwanderung und Integration in
Gesellschaft, Arbeitsmarkt und Sozialordnung steuern? (Teil 2), ZAR 2018, 287.

62 In general, Schmidt-Affmann, Verwaltungsrecht Chapter 1 mns 38f.

63 Cf. Bast, Illegale Migration und die Rechte von illegalen Migrantinnen und
Migranten als Regelungsgegenstinde des Europarechts in Fischer-Lescano/Kocher/
Nassibi (eds), Arbeit in der Illegalitit (2012) 71 (71ff with further references).

64 On the choice of these three Member States see Introduction D.II.1.

65 See Introduction D.I.-IL
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C. Current research

This study closes several gaps in current research, most notably the absence
of an up-to-date comparison of the regularisations in Austria, Germany
and Spain. Closing these gaps, however, requires further explanation.

As far as could be ascertained, there has been no systematic examination
of the residency status of irregularly staying migrants. Although contribu-
tions to a 2011 issue of the European Journal of Migration and Law®®
provide key insights on irregular migration from various different perspec-
tives (primarily from the social and political sciences), these for the most
part do not adopt the perspective of legal science. Part II closes the gap.

An effective comparison of the different national laws requires an in-
depth discussion of the concept of ‘regularisation’. Existing research does
feature such discussions, yet they are limited.®” Chapter 1 therefore con-
tains the first conceptual discussion of regularisations as a whole.

The last comparative analysis of regularisations in Europe is now over 20
years old.®® With the exception of the REGINE-Study, which only gives a
broad overview of the issue from the perspective of political science, there
are no detailed legal comparisons of regularisations.®’ Desmond provides
a short, but concise, comparison on the most common use of regularisa-

66 Diivell, The Pathways in and out of Irregular Migration in the EU: A Compara-
tive Analysis, EJML 2011, 245; Triandafyllidou/Ambrosini, Irregular Immigration
Control in Italy and Greece: Strong Fencing and Weak Gate-keeping serving the
Labour Market, EJML 2011, 251; Diivell, EJML 2011, 275; Kraler, Fixing, Adjust-
ing, Regulating, Protecting Human Rights — The Shifting Uses of Regularisations
in the European Union, EJML 2011, 297; Vollmer, Policy Discourses on Irregular
Migration in the EU — ‘Number Games’ and ‘Political Games’, EJML 2011,
317; Raffaeli, Criminalizing Irregular Immigration and the Returns Directive: An
Analysis of the El Dridi Case, EJML 2011, 467.

67 See the overview in Chapter 1.A.1.

68 De Bruycker (ed), Les regularisations des étrangers illégaux dans I'union eu-
ropéenne. Regularisations of illegal immigrants in the European Union (2000).
A summary of the study was published as Apap/de Bruycker/Schmitter, Regularisa-
tion of Illegal Aliens in the European Union. Summary Report of a Comparative
Study, EJML 2000, 263; see Chapter 1.B.I.

69 Baldwin-Edwards/Kraler, REGINE Regularisations in Europe: Study on the
practices in the area of regularization of illegally staying third-country nationals
in the Member States of the EU. Final Report (January 2009), https://ec.europa
.eu/migrant-integration/sites/default/files/2009-04/docl_8193_345982803.pdf
(31.7.2022) and Chapter 1.B. See also Kraler, Journal of Immigrant and Refugee
Studies 2019.
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tions, though the focus is on the EU and the United States.”® Schieber,
whose dissertation concerns non-returnable persons and their right to stay,
must also be considered.”! Although there are overlaps with the study
undertaken here, Schieber focuses mainly on the international protection,
i.e. refugees and subsidiary protection, and the corresponding protective
mechanisms.”? In short, Schieber analyses irregular migration from the per-
spective of asylum procedures. By contrast, Part II of this study examines
all decisions in Austria, Germany and Spain which underpin a right to
stay”? and which concern irregularly staying migrants. Schieber does indeed
compare national laws, including Germany and Austria, but her compari-
son also includes Belgium, Sweden and the United Kingdom, and favours
national reports over the integrated approach used in this study.”* Further
research also concerns the ‘different national practices concerning granting
of non-EU harmonised protection statuses’> — this is only covered in part
in this study.”® It can therefore be stated that the comparison of regularisa-
tions in Part II (Chapter 3 and Chapter 4) closes this gap in the current
research.

Reference may also be made to several studies concerning non-returnees.
Applying the ECJ’s definition, which will be discussed in greater detail be-
low,”” a person is non-returnable when ‘it is not, or has not been, possible
to implement a return decision’.”® Similar to Schieber, Gosme tackles the
question of the ‘limbo spaces between illegal and legal stay’.” More recent-
ly, Lutz has examined ‘non-removable returnees’ and the corresponding
shortfalls in enforcement, but only touches lightly upon regularisations.’

70 Desmond, Regularization in the European Union and the United States. The Fre-
quent Use of an Exceptional Measure in Wiesbrock/Acosta Arcarazo (eds), Global
Migration: Old Assumptions, New Dynamics. Vol 1 (2015) 69.

71 Schieber, Komplementirer Schutz: Die aufenthaltsrechtliche Stellung nicht rick-
fuhrbarer Personen in der EU (2013).

72 Schieber, Komplementarer Schutz 44ff.

73 See the definition in Chapter 1.A.IL3.

74 See Introduction D.II.2.

75 Cf. EMN, The different national practices concerning granting of non-EU har-
monised protection statuses (December 2010).

76 Cf. Kraler, EJ]ML 2011, 297.

77 See Chapter 2.B.IL

78 ECJ 5.6.2014, C-146/14, ECLI:EU:C:2014:1320, Mahdi, para 87.

79 Cf. Gosme, Limbo spaces between illegal and legal stay: resulting from EU
management of non-removable third country nationals, Dissertation 2014, Sci-
ences Po Paris, https:/spire.sciencespo.fr/hdl:/2441/30a6ffj78696ja3eov65066e05/r
esources/2014iepp0037-gosme-charles-these.pdf (31.7.2022).

80 Lutz, EJML 2018, 46-50.
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C. Current research

The same applies vis-a-vis a 2018 study by Menezes Queiroz discussing, inter
alia, the situation of ‘non-removable migrants’ and ‘access to legality in
the EU’.3! Farcy adopts the same direction in an analysis of the guarantees
prior to return and the access to rights by non-returnable migrants against
the backdrop of the legal obstacles to deportation and the resulting conse-
quences for non-returnables.’? Finally, the empirical and legal analysis of
the ‘return procedures applicable to rejected asylum seekers in the EU and
options for their regularisation’3 undertaken by Strban/Rataj/Sabi¢ is also
to be mentioned as it covers several topics relevant to this study, albeit
with some differences. Firstly, Strban/Rataj/Sabi¢ focus only on rejected
asylum seekers and their particular situation in the EU.34 The category of
persons covered is thus much narrower, though with much broader con-
tent as the attention is directed towards the return procedure. Secondly,
Strban/Rataj/Sabi¢ do not examine the different regularisations in detail,
but give just a broad overview of the practices in 17 Member States.?5 Last
but not least, a 2014 study on the detention of non-returnable migrants
contains several examples of ‘best practices’.8¢

Each of the aforementioned studies have the common feature that they
do not make any specific suggestions regarding the problem of non-return-
able migrants (and in this respect the low return rate). Chapter 5 addresses
this gap in current research by first presenting the accompanying concept
of ‘migration from within’, outlining the reasons why the existing EU
migration policy requires a new direction with regard to irregularly staying
migrants and that this can best be achieved through the introduction of a
Regularisation Directive at EU level. Proceeding from this concept — and
building on the comparison in Part I — I present my proposal for such a
Directive.

81 Menezes Quetroz, Illegally Staying 81-116 and 153-181.

82 Farcy in de Bruycker/Cornelisse/Moraru.

83 Strban/Rataj/Sabi¢, Return Procedures Applicable to Rejected Asylum-Seekers in
the European Union and Options for their Regularisation, Refugee Survey Quar-
terly 2018, 1.

84 Strban/Rataj/Sabil, Refugee Survey Quarterly 2018, 4.

85 The authors sent a questionnaire with 28 questions to national experts; cf. Strban/
Rataj/Sabi¢, Refugee Survey Quarterly 2018, 4.

86 Vanderbruggen/Phelps/Sebtaoui/Kovats/Pollet, Point of No Return: The Futile De-
tention of Unreturnable Migrants (January 2014), https://detentionaction.org.uk/
wp-content/uploads/2018/12/PONR_report.pdf (31.7.2022).
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In summary, the following study will close several gaps in the current
research, with the first ever comparative analysis of regularisations in Aus-
tria, Germany and Spain at the core.

D. Methodology

The aforementioned problem, hypothesis and the current research now
serve as a foundation for the explanation of the methodology employed
to answer the three questions central to this study. This section will first
introduce the critical-contextual approach to the comparative legal analysis
()% before explaining the application of this approach in this study (II.) as
well as particular features of this English language version (II1.).

I. Critical-contextual approach

The study applies the critical-contextual method, which is a critical evolu-
tion of functionalism. A critical-contextual comparison can be best under-
stood by picturing a three-piece Matryoshka doll. Using said picture, func-
tionalism forms the basis and, consequently, the centre of the Matryoshka
doll. Contextualism and the critical approaches to comparative law form
the second and third pieces, respectively. A critical-contextual comparison
draws upon all three methods/approaches and fuses them together. Fol-
lowing Frankenberg,®® context-sensitive, critical and reflexive comparisons
are ‘thick’ in nature.

87 A detailed description of the critical-contextual method has been published in
Hinterberger, A Critical-Contextual Approach in Comparative Migration Law,
International Journal of Migration and Border Studies 2023, forthcoming.

88 Frankenberg, Comparative Law as Critique (2019) 225ff; Legrand, European Legal
Systems are not Converging, ICLQ 1996, 52 (56) and Husa, A New Introduction
to Comparative Law (2015) 155 who refer in a similar vein to the work of Geeriz,
Thick Description: Toward an Interpretive Theory of Culture in Geertz, The
Interpretation of Cultures (1973) 3.
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1. The starting point: functionalism

The comparison of public law® applies various methods.”® Functionalism
forms the core of the three-piece Matryoshka doll and, thus, of a critical-
contextual comparison. Functionalists compare norms, in their function as
solutions to particular problems.®! This allows the focus on the question
of the function (role and contribution) of the norm or institution within
the respective legal system and society.”? According to the functional ap-
proach, different legal norms in different legal systems answer the question
or solve the problem similarly or differently.”> The so-called presumption
of similarity is necessary to understand the functional method whereby it
has to be noted that there is not one, but many functional methods.?*

The functional method is not without its criticisms.”> One fundamental
critique is that it may be difficult or even impossible to ascertain the
function the law strives to perform.”® It is correct that a legal provision,
depending on the perspective, may fulfil different functions, yet it does
not mean that the provision cannot be examined with regard to a specific
function. I therefore believe that the chosen function and perspective has
to be clearly identified and outlined to tackle this criticism.’” Furthermore,

89 For detail on the particular features of a comparison of public law see Bernhardt,
Eigenheiten und Ziele der Rechtsvergleichung im offentlichen Recht, ZabRV
1964, 431; Kriiger, Eigenart, Methode und Funktion der Rechtsvergleichung im
offentlichen Recht in FS Martin Kriele (1997) 1393; Bell, Comparing Public Law
in Harding/Oriicii (eds), Comparative Law in the 21st Century (2002) 235 (240ff).

90 Cf. Trantas, Die Anwendung der Rechtsvergleichung bei der Untersuchung des
offentlichen Rechts (1998) 43-47 with further references; for the comparative
methods specifically in constitutional law see Jackson, Comparative Constitution-
al Law: Methodologies in Rosenfeld/Sajé (eds), The Oxford Handbook of Compar-
ative Constitutional Law (2012) 54 and Tushnet, Weak Courts, Strong Rights:
Judicial Review and Social Welfare Rights in Comparative Constitutional Law
(2009) ft.

91 Kischel, Comparative Law (2019) § 3 mns 3f.

92 Ebert, Rechtsvergleichung (1978) 29; Sommermann, Bedeutung der Rechtsvergle-
ichung fir die Fortentwicklung des Staats- und Verwaltungsrechts in Europa,
DOV 1999, 1017 (1023).

93 Zweigert/Kotz, An Introduction to Comparative Law? (1998) 40; cf. Kamba, Com-
parative Law: A Theoretical Framework, ICLQ 1974, 485 (517).

94 Michaels, The Functional Method of Comparative Law in Rezmann/Zimmermann
(eds), The Oxford Handbook of Comparative Law? (2019) 346 (347).

95 For a useful overview see Kischel, Comparative Law §3 mns 6ff and Piek, Die
Kritik an der funktionalen Rechtsvergleichung, ZEuP 2013, 60 (62ff).

96 Kischel, Comparative Law §3 mn 7.

97 See Introduction D.II.3.
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if it is impossible to ascertain the function the law strives to perform, it
should be explicitly pointed out and, consequently, taken into account in
the course of the comparison.

2. Adding the context and...

Jackson neatly sums up a further criticism regarding the functional method

in stating that {a] number of scholars have cautioned against the mislead-
ingly homogenizing and obscuring perils of functionalism. It is all too
easy, scholars such as Giinter Frankenberg suggest, for a comparativist
unconsciously to assume the categories of legal thought with which she
is familiar, and thus to see foreign law only as either similar or different,
without being able to grasp the conceptual or sociological foundations of
other legal orders. Professor Bomhoff, in a similar vein, has shown how
doctrines with a similar name and seemingly similar function actually
mean quite different things in a practice that is shaped by more particular
contexts’.”8

In response to such critique, a contextualist approach has emerged with-
in the functional method comprising the following: the law as a whole
and thus its individual provisions and rules are to be viewed in the context
of the historical, economic and political framework to obtain a more
complete picture.”

For example, the contextual method favoured by Kischel is functionalist
at the core and, therefore, looks at the legal and non-legal environment in
which a legal norm is situated.!® However, he proposes that the context
has to be considered in every comparison. In short, a comparatist has
to recognise, in which conceptual, dogmatic/doctrinal or cultural environ-
ment a legal norm is situated.

Following Jackson (‘contextualised functionalism’), one should never
fail to consider the context and the characteristics of legal systems and
institutions, otherwise there is the risk of making false assumptions.!%!
Functions and concepts may appear to be the same at first glance, though

98 Jackson in Rosenfeld/Sajo 66.

99 Cf. Bell in Harding/Oriicii 235ff; Legrand, How to Compare Now, Legal Studies
1996, 232 (236); Van Hoecke/Warrington, Legal Cultures, Legal Paradigms and
Legal Doctrine: Towards a New Model for Comparative Law, ICLQ 1998, 495
(532ff).

100 Kischel, Comparative Law § 3 mns 199ff.
101 Jackson in Rosenfeld/Sajo 70-72.
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can have very different (legal and actual) effects in different societies. An
in-depth understanding of the subject is therefore only possible once the
characteristics, the socio-political and historical contexts are understood.
Bell argues in this regard that ‘public law is particularly influenced by his-
torical contingencies’’%? and, therefore, the institutional setting is impor-
tant to understand what social function it really entails.'%3

Depending on the subject matter, the necessary context to be taken into
account differs. One has to identify the environment the legal norms are
situated. It is only after this step that a comparatist is able to grasp the
relevant contextual elements — like the historical, economic and political
framework — that are necessary for its understanding. As will be shown
below regarding the case study, understanding the different regularisations
in Austria, Germany and Spain requires insights into the historical and
political development of migration law.'%* However, there is no single
answer to the question concerning the contextual aspects to take into
account.

To sum up, both Kischel from a comparative public law perspective
and Jackson from a comparative constitutional law perspective advocate
for a functionalist approach enhanced with contextual elements. Taking
account of the context thus helps to avoid the risk of making incorrect
assumptions based on a too ‘thin’ understanding of law because contexts
have an influence on the functioning and the interpretation of norms.

Coming back to the picture of the Matryoshka doll, the two inner pieces
are now laid out. However, to be able to speak of ‘thick’ comparison
according to Frankenberg, the comparison has to further be critical and
reflexive.

3. ...Critical approaches to functionalism
Critical comparison has already a long tradition in the field of constitu-

tional law. It is closely linked to critical legal studies (CLS) approaches.!%s
CLS cannot claim to be one coherent approach, but rather a broad variety

102 Bell in Harding/Oriicii 241 and 247.

103 Cf. Tushnet, Weak Courts 10ff with regard to the particularities of constitutional
law.

104 See Chapter 3.

105 Cf. Matte, Comparative Law and Critical Legal Studies in Reimann/Zimmer-
mann (eds), The Oxford Handbook of Comparative Law? (2019) 805 (805ff);
Frankenberg, Comparative Law 17ff.
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of critical approaches to law. Hence, the question remains of the contribu-
tion made by the qualifier ‘critical’ to the contextualist approach described
above. In my opinion, it has the potential to address another fundamental
critique from Frankenberg: “The functionalist comparatist picks a social
problem, always already framed in terms of law, and then moves on to its
legal solution. Overconfident that law is a self-contained and autonomous
system of conflict management [...]. The hermeneutic fallacy is built upon
a double reduction of the approach that focuses on the interpretation and
better, that is, more authentic, understanding of the law and the cultural
analysis of law. [...] The hermeneutic fallacy, therefore, follows from a
theory of law that is constitutive only in one direction and which denies
the dynamic, dialectical law/power and law/culture relationship’.196

Consequently, using a critical approach broadens the view and helps to
see how different concepts yield different power structures. Frankenberg
rightly stated that ‘[c]ritique may help uncover and dismantle those hierar-
chies and asymmetries: it may deconstruct hegemony by unsettling settled
knowledge’.1%” Therefore, by adding a critical approach to contextualism,
the method can be developed further. Critical-contextual comparison may
be used as a hegemony-critical approach and applied to analyse how differ-
ent concepts are interpreted differently in different contexts.

This is particularly relevant regarding the relationship between migrants
and the state and the given power-political relations in migration law. To
better understand said relationship, it is necessary to refer again to the
perspective taken by the comparatist. Regarding migration law, one may
take the position of the state or the migrant. In my view it is particularly
useful from a critical perspective to take a migrant-centred perspective as
has been done in this study.18

Finally yet importantly, the term ‘reflexive’ can be considered as another
layer of a critical comparison. It is understood as employing ‘distancing
to capture “the other” most effectively’.'®” When comparing different legal
systems, the risk of bias towards one’s ‘home’ legal system is eminent.!!?
From a critical perspective, an unbiased description and evaluation of

106 Frankenberg, Comparing constitutions: Ideas, ideals, and ideology—toward a
layered narrative, ICON 2006, 439 (444-446).

107 Frankenberg, Comparative Law ix.

108 See Introduction D.II.3.

109 Curran, Critiquing Ginter Frankenberg’s Comparative Law As Critique, Ger-
man Law Journal 2020, 304 (305); cf. Frankenberg, Comparative Law 70ff and
229-231.

110 Cf. Ebert, Rechtsvergleichung 144.
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such legal systems is (almost) impossible.'"! According to Frankenberg,
comparing reflexively therefore means to ‘start a critical dialog between
the familiar and the unfamiliar legal cultures’.!1?

II. Critical-contextual comparison in this study
1. Content and choice of Member States

The study compares particular real-life factual circumstances in which the
associated legal problems serve as a common basis for comparison.!!3 In
principle the method is to be based on the problem itself.!# This favours
the use of the critical-contextual method due to the considerable role
played by the context of the problems to be analysed. Accordingly, the
first question concerns mechanisms in Austrian, German and Spanish law
which provide a means out of irregular migration.

The factual circumstances in question relate to the presence of irregular-
ly staying migrants in EU Member States who are seeking a right to reside.
Many of these migrants cannot be deported for legal or factual reasons, in
particular in long term. The irregular stay gives rise to various problems,
such as the denial of rights, and often such migrants are in an especially
vulnerable position.'’s As a social, political and legal phenomenon, irreg-
ular migration presents the EU and the individual Member States with
significant (legal) challenges.!'® Generally, it is only with the right to
reside that irregularly staying migrants are ‘integrated’ into the state system
for the first time, which is typically followed by (limited) access to the
labour market, welfare benefits and healthcare.

The legal regimes in the EU’s area of freedom, security and justice
are partly harmonised and, consequently, similar problems arise. For this
reason the presumption of similarity applies and critical-contextual com-

111 Cf. Frankenberg, Critical Comparisons: Re-thinking Comparative Law, Harvard
International Law Journal 1985, 411 (439f).

112 Frankenberg, Comparative Law 230.

113 Cf. Bartels, Methode und Gegenstand intersystemarer Rechtsvergleichung
(1982) 66f; Michaels in Reimann/Zimmermann 347f.

114 Ebert, Rechtsvergleichung 28f.

115 See Introduction A.

116 See Introduction A.
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parison seems to be a particularly fruitful approach in the EU.''7 The
EU Member States enjoy legislative freedom and a margin of discretion
regarding regularisations. Article 6(4) Return Directive leaves Member
States the possibility to regularise irregularly staying migrants instead of
issuing a return decision.!’® Consequently, Austria, Germany and Spain
adopt different legal approaches with regard to regularisations; this is also
one reason why the description of contextual elements is necessary to fully
understand regularisations. Each of the three countries is an EU Member
State and part of the same supranational legal system. Accordingly, they
must each follow the same EU constitutional requirements pursuant to
Article 79(1) TFEU.' In other words, by virtue of their EU membership
they have the same programmatic objectives. For instance, the objective of
tackling irregular migration — one of the core elements of EU migration
policy.

Hence, the case study focuses on legal possibilities for regularisation
in Austria, Germany and Spain. In other words, the analysis will focus
on each of the possibilities in Austria, Germany and Spain, which are
available to this group regarding the award of a residency title. The re-
lationship between the legal and the extra-legal approaches concerning
irregular migration and regularisations will subsequently be examined and
compared. In a broad sense these must therefore fulfil the function of
allowing irregularly staying migrants to become legal residents or be relat-
ed to such outcome. Asylum procedures will not be analysed as persons
subject to international protection do not fall within the scope of this
study.!?® For the same reason I shall not conduct a detailed examination
and comparison of the expulsion systems in place.'?!

To be able to effectively describe regularisations, contextual elements
had to be taken into account. The historical and political development of
migration law in each of the three Member States — and the margin of
discretion according to Article 6(4) Return Directive — contributed to the

117 Cf. Oriicii, The Enigma of Comparative Law: Variations on a Theme for the
Twenty-first Century (2004) 24f.

118 See Chapter 2.B.1.

119 See Chapter 2.C.

120 Art 2(a) Qualification Directive. The Qualification Directive divides internation-
al protection into refugee status and subsidiary protection; cf. on the difference
between the concepts see Peers/Moreno-Lax, Qualification: Refugee Status and
Subsidiary Protection in Peers/Moreno-Lax/Garlick/Guild (eds), EU Immigration
and Asylum Law. Vol 3: EU Asylum Law? (2015) 65 (156ff).

121 See recently Molndr, Interplay.
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formation of different regularisations. Understanding these contexts is key
to outlining regularisations and allowing an integrated comparison.'?

As an examination of all 2723 EU Member States was not feasible, the
study only focused on three Member States, namely Austria, Germany and
Spain. Each of these Member States have different regularisations in their
legal system.'?* The differences in approach towards irregular migration
are reflected in the national legislation and case law as well as in extra-legal
approaches. In this respect the comparison appears to be especially fruitful.

Spain used regularisation programmes in the 1990s as an extraordinary
legal measure.'? The background to such an approach lies, inter alia, in
viewing regularisations as an ‘alternative to immigration policy’.!?¢ The
high demand for workers in the service industry could be covered by
migrants who were in employment, but who were residing irregularly.!?”
However, as in Austria and Germany, regularisation mechanisms, which
permanently form part of the legal order of Member States, as opposed to
ad-hoc programmes, are now the standard.!?

The comparison answers the question whether the different legal ap-
proaches indeed achieve the same legal function whereby contextual ele-
ments play a particularly important role in this analysis. The comparison
between Austria and Germany is especially informative, though at first
one may assume that because of the similar legal traditions, the laws of

122 See Introduction D.II.2.

123 Since 31 January 2020 the United Kingdom is no longer an EU Member State.

124 See European Commission, Clandestino (23.11.2009) 42-46, 54-59, 74-79. On
Austria: Kraler/Hollomey, Austria: Irregular Migration — A Phenomenon in
Transition in Triandafyllidou (eds), Irregular Migration: Myths and Realities
(2010) 41. On Germany: Cyrus/Kovacheva, Undocumented Migration in Ger-
many: Many Figures, Little Comprehension in Triandafyllidou (ed), Irregular
Migration: Myths and Realities (2010) 125. On Spain: Gonzdlez-Enriquez, Spain:
Irregularity as a Rule in Triandafyllidou (ed), Irregular Migration: Myths and
Realities (2010) 247.

125 On the distinction between the concepts of regularisation programmes and
mechanisms see Chapter 1.B.I. See also Chapter 3.C.L.

126 Baldwin-Edwards/Kraler, REGINE (January 2009) 39.

127 Cf. Baldwin-Edwards/Kraler, REGINE (January 2009) 39f; Pelzer, Regularisierung
des Aufenthalts von Menschen ohne Papiere: Bausteine einer liberalen Migra-
tionspolitik? in Fischer-Lescano/Kocher/Nassibi (eds), Arbeit in der Illegalitit: Die
Rechte von Menschen ohne Aufenthaltspapiere (2012) 143 (149) and Kraler,
Journal of Immigrant and Refugee Studies 2019, 99 and 102.

128 See Chapter 3.A.IIL., Chapter 3.B.IIL. and Chapter 3.C.IIL.
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both countries are also similar.!? Regularisations in Austria and Germany
are linked to different requirements. Austria and Germany are considered
‘ideological opponents’ of regularisations,!3° yet the comparison will show
that this is no longer a valid assessment as both use regularisations to
bring an irregular residency to an end. Furthermore, the consequences of
the ‘longer summer of migration 2015 are still present in both countries,
which have both seen a high number of applications for international
protection.!3!

Another example of a contextual element that is taken into account
is the different legal status of irregularly staying migrants in Austria,
Germany and Spain which leads to differences in their factual living sit-
uations. Failing to present the (legal) contexts in question would mean
overlooking that irregularly staying migrants in Spain have access to the
welfare system, whereas such migrants in Germany and Austria do not,
at least in principle. This is also particularly important from a migrant-
centred perspective and its implications on the social conditions of these
individuals.!3?

The need to include the context is also clear with regard to a further
example, specifically toleration.!33 Although it does not constitute legal
residency — and is thus not a regularisation — toleration is often the first
level towards gaining a right to stay and thus the first step away from
irregularity;'3* including this approach therefore enrichens the comparison
and has to be included due to the context to provide a full picture of the
factual and legal problem. The situation is different in Spain as there is
no comparable legal concept. Accordingly, those who cannot be deported
are tolerated, though not as a result of the law itself.’3 It is necessary
nonetheless to present this non-legal approach in order to understand the
Spanish regularisations in full.

129 Such as in relation to civil law, see Zweigert/Kotz, Rechtsvergleichung 130ff and
Ebert, Rechtsvergleichung 57ft.

130 Cf. Baldwin-Edwards/Kraler, REGINE (January 2009) 8, 42; Kraler/Reichel/Hol-
lomey, Undocumented Migration: Country Report Austria. Clandestino Project
(November 2008/updated October 2009), https://www.eliamep.gr/wp-content/u
ploads/2017/12/clandestino_report_austria_final_2.pdf (31.7.2022). For a more
reserved opinion see Kraler, Journal of Immigrant and Refugee Studies 2019, 99
and 102.

131 See the references in Fn 30.

132 See Introduction D.IIL3.

133 See Chapter 1.B.IIL.1.a., Chapter 4.A.1.2. and Chapter 4.A.1.3.

134 See Chapter 1.B.IIl.1.a.

135 See Chapter 4.A.L.1.
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There is difficulty in achieving an unbiased description and evaluation
of the three legal systems because of the risk of bias towards one’s ‘home’
legal system; in this case: Austria.’®¢ In order to appropriately heed such
risk, generic terms are used and the knowledge acquired during research
trips is linked back, as mentioned in the preface and in the introductory
remarks in Part II. The terms (‘irregular stay’, ‘migrant’, ‘regularisation’
and ‘right to stay’) were specifically chosen to — or to be able to — include
the context and also to reflect precise legal concepts.!3” This allows me to
adopt an (almost) objective position and to view the selected legal systems
from a sufficient distance.'38 I also took into consideration that, in so far
as terms particular to the national legal systems are used,'? the different
meanings require explanation.

This study analyses formal, written legislation, ‘law in debate’, i.e.
the different legal opinions,'* and (decisions from superior courts).
Michaels accurately describes ‘judicial decisions as responses to real life
situations’.'#! Consequently, the analysis looks further at the ‘law in ac-
tion’.1*2 This concept describes how the law is practised and implemented
in everyday life. Grofsfeld refers to the latter as the study of legal effect — to
paraphrase Rehbinder, law that is not alive in practice remains dead in the
books.!*3 Accordingly, non-legal approaches are also examined alongside

136 Cf. with regard to the particular features of a ‘homeward trend’ Ebert,
Rechtsvergleichung 144.

137 Cf. Dumon, International Migration 1983, 218, 227 and see Chapter 1.A.

138 Trantas, Rechtsvergleichung 41; cf. also Sommermann, DOV 1999, 1023;
Von Busse, Rechtsvergleichung 347; Evan/Grisoli/Treves, Rechtssoziologie und
Rechtsvergleichung in Drobnig/Rebbinder (eds), Rechtssoziologie und Rechtsver-
gleichung (1997) 35 (51); similarly Kaiser, ZabRV 1964, 391 (396f). For criticism
see Frankenberg, Harvard International Law Journal 1985, 439 and Kischel, Com-
parative Law § 3 mns 186ff with further references.

139 Zweigert/Kotz, Rechtsvergleichung 33, describe this as the negative aspect of the
principle of functionality. See also Starck, JZ 1997, 1026f; Glaser, Die Entwick-
lung des Europaischen Verwaltungsrechts aus der Perspektive der Handlungs-
formenlehre (2013) 70f in relation to the notion of modes of action (Handlungs-
form); see also Gutteridge, Comparative Law (1946) 117ff; Raschauer, Allgemeines
Verwaltungsrecht’ (2016) mn 33 with regard to EU concepts.

140 Cf. Kischel, Comparative Law § 3 mns 44, 234.

141 Michaels in Reimann/Zimmermann 347f.

142 See Pound, Law in Books and Law in Action, American Law Review 1910, 12.
Cf. also Frankenberg, ICON 2006, 442f.

143 Groffeld, Kernfragen der Rechtsvergleichung (1996) 117f; Rehbinder, Rechtssozi-
ologie® (2014) 2 §3; see especially Ebrlich, Grundlegung der Soziologie des
Rechts (1913) Vorrede, 394 and 405.
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the legislative provisions."** An approach or solution is ‘non-legal’ if it
is not formally stipulated in law. For example, it is shown below that
Austria and Germany stipulate toleration in their respective laws, whereas
in Spain those persons who cannot be deported are de facto but not legally
tolerated.'® In comparison to other areas of law, non-legal solutions have
far greater influence on public law;'*® an assessment that is especially
noticeable in migration law.'#” In the case study, the variety of legislation,
case law, studies, newspaper articles, statistics and implementation regu-
lations have been examined to best paint a picture of the legal reality
and non-legal practices.'*® Furthermore, the information on the law and
legal reality in Austria, Germany and Spain was linked, acquired through
research periods in each country.'® Nonetheless, it has to be emphasised
that a complete picture of ‘law in action’ can never be painted.

The results from the comparison may be especially useful and may serve
as a source of inspiration in the search for new solutions.!>° Accordingly,
the comparisons between legal systems can contribute to solving legal
issues.!3! Ultimately, comparing in a functional manner may be about
finding ‘better’ solutions to a legal or factual ‘problem’. Following Michaels
and also in my opinion, ‘functionality can serve as an evaluative criterion.
Functional comparative law then becomes a “better-law comparison”—the
better of several laws is that which fulfils its function better than the
others’.152

However, according to critical approaches, there are no ‘better’ solutions
because who defines ‘better’ and according to which standard? I disagree

144 Cf. Trantas, Rechtsvergleichung 72ff with further references; Kischel, ZVgIR-
Wiss 2005, 17ff and in particular 24f with excellent examples.

145 See Chapter 4.A.L.

146 Schwarze, Europaisches Verwaltungsrecht? (2005) 83. Similarly Kischel, Compar-
ative Law § 3 mn 201; Kaiser, Vergleichung im offentlichen Recht, ZadRV 1964,
391 (396) and Kriiger in FS Martin Kriele 1398ff.

147 Cf. Einwallner, Asyl- und Fremdenrecht 2010 — Blof noch Spielball der Politik,
juridikum 2010, 68.

148 See the examples in Schmid-Driiner, Der Begriff der offentlichen Sicherheit und
Ordnung im Einwanderungsrecht ausgewahlter EU-Mitgliedstaaten (2007) 47.

149 See the comments made in the preface.

150 Cf. Schmidt-Afsmann/Dagron, Deutsches und franzdsisches Verwaltungsrecht im
Vergleich ihrer Ordnungsideen, ZaoRV 2007, 395 (467); Von Busse, Die Metho-
den der Rechtsvergleichung im offentlichen Recht als richterliches Instrument
der Interpretation von nationalem Recht (2015) 40.

151 Cf. Trantas, Rechtsvergleichung 29.

152 Michaels in Reimann/Zimmermann 348.
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that it is generally impossible to compare in order to find ‘better’ solu-
tions. Nevertheless, I take this criticism seriously, which is why some
comparisons may not be possible because they would otherwise be too
subjective unless at least a standard is defined. Hence, one limit of critical-
contextual comparison is to make clear how ‘better’ is defined to rebut
this criticism. In the case study ‘better’ is considered from a normative
perspective. The ‘better’-law is evaluated according to a specific standard:
international law, in particular human rights, and EU law.

The standards are those of international and EU law - international
law will be examined in Chapter 1, EU law in Chapter 2. The inclusion
of higher-ranking legal norms arises from the hierarchy underpinning
the legal system. The compatibility of regularisations with the relevant
requirements of international and EU law will therefore be examined.
Where international law is concerned, only the ECHR is included as a
more detailed analysis would exceed the scope of this study. The consti-
tutional law of each of the three Member States ranks above the mere
individual pieces of legislation, but is not examined since the core constitu-
tional guarantees regarding fundamental rights which are central to the
(comparative) analysis of regularisations, are all anchored in international
and EU provisions.!s3 Moreover, it would extend far beyond the scope
of this study. The results of the comparison and of the analysis may be
used to propose a Regularisation Directive (Part III) in order to determine
the content central to such a Directive. Taking international and EU law
as the standard is thus key as a Regularisation Directive would have to
satisfy the requirements in international and EU law. An assessment of the
compatibility between regularisations and constitutional standards would
therefore be irrelevant for this reason.

To sum up, the critical-contextual comparison plays a key role as I
examine whether a common EU solution can be found with regard to
regularisations. The results of the comparison are used to propose a Regu-
larisation Directive at EU level. Taking international and EU law as the
standard is essential as a Regularisation Directive would have to satisfy the
requirements in international and EU law.

153 See Chapter 1.B.IIL
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2. Integrated approach

Prior to the actual comparison in Chapter 4, Chapter 3 contains separate
discussions of the context surrounding migration in each of the three
Member States. More specifically, the development of immigration law,
the legal status of foreigners (aliens) and of each of the relevant regularisa-
tions. Furthermore, the competences, the responsible authorities as well as
the legal protections in place will also be outlined. The described contextu-
al elements create the framework for the integrated comparison in which
the individual regularisations can be linked and described in detail. The
integrated comparison can then refer to general aspects that are relevant to
understanding the measures in place.

The comparison in the case study thus does not have the usual descrip-
tive element that results from individual national reports.’** The legislative
provisions and non-legal solutions in the selected Member States are
linked, analysed and evaluated in an integrated approach.!> Using the
relationship between the provisions and solutions allows one to determine
changes in function, which may not be readily apparent at first sight.!5¢
In addition, separate treatment of the regularisations can also give rise to
unnecessary repetitions, which are to be avoided. As Kischel quite rightly
notes, comparison and presentation should melt together form a whole.'5”

The point of comparison is referred to as fertium comparationis.'S® The
categorisation follows on the basis of the purpose of the regularisation,
as outlined in detail below.!® The concept centres around the decisive
legal reason for awarding a right to stay, whereby (with regard to regulari-
sations) six purposes can be derived from the three relevant levels of legal
sources. The extent of their links varies with respect to each purpose of

154 Cf. Von Busse, Rechtsvergleichung 36ff. An example for such an approach as
outlined by Von Busse is present in Schieber, Komplementarer Schutz 117ff or in
Schmid-Driiner, Einwanderungsrecht 49ff. In addition, see Kischel, Comparative
Law § 3 mns 10, 12, 50, 53.

155 Ebert, Rechtsvergleichung 145ff; Kischel, Comparative Law §3 mns 50
und 242ff; Trantas, Rechtsvergleichung 48f with further references; Zweigert/
Kotz, Rechtsvergleichung 43f.

156 Cf. Lachmayer, Verfassungsvergleichung durch Verfassungsgerichte, JRP 2010,
166 (170); Ebert, Rechtsvergleichung 154, 158.

157 Kischel, Comparative Law § 3 mn 243.

158 Cf. Oriicii, Enigma 21; Sommermann, DOV 1999, 1017; Piek, ZEuP 2013, 67f.

159 See Kischel, Comparative Law §3 mn 242 for general remarks regarding cate-
gorisation; see Chapter 1.B.IL concerning the purpose of the regularisation.
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the regularisation as only ‘non-returnability’ and ‘vulnerability’ are sub-di-

vided.

3. Analysis from the perspective of irregularly staying migrants

Finally yet importantly, this study has also a (hegemony-)critical layer.
A research perspective that is migrant-centred most accurately serves the
above-described hegemony-critical approach.'®® This is particularly rele-
vant to deal with the relationship between migrants and the state and the
underlying power relations in migration law. ‘Migrant-centred’ is defined
as looking at the relevant legal and non-legal approaches through the lens
of migrants, thus the perspective shifts from the state to the migrants. This
allows one to look at the law and how it constitutes legality/illegality in
migration law!¢! and, consequently, social conditions. Klarmann accurately
pointed out in his work on the deconstruction of migration-specific illegal-
ities that ‘illegal’ migrants are not factual realities.'¢?

Transnational law is one approach that takes a migrant-centred perspec-
tive and may be applied in a hegemony-critical manner. Generally speak-
ing, provisions of (EU) migration law are to be found at three levels:
international law, EU law and national law. The case study considers all
three levels and shows that an isolated view of one single level is no longer
appropriate. This is already clear from Chapter 1 in the discussion of the
relationship between the three levels. Chapter 2 — as Chapter 5 — focuses
solely on EU law. The comparison in Part II (Chapter 3 and Chapter
4) centres around Austrian, German and Spanish public law measured
against the EU and international standards.!¢3

In this respect, the notion ‘transnational law’ must be emphasised.!64
The notion refers, inter alia, to law applicable to acts and circumstances

160 See Introduction D.I.1.

161 Menezes Queiroz, lllegally Staying 11ff.

162 Klarmann, Illegalisierte Migration. Die (De-)Konstruktion migrationsspezifisch-
er Illegalititen im Unionsrecht (2021) 31.

163 See Introduction D.II.1.

164 For the fundamentals see Jessup, Transnational Law (1956); cf. Miller/Zumbansen
(eds), Comparative Law as Transnational Law (2012); Zumbansen, Carving Out
Typologies and Accounting for Differences Across Systems: Towards a Method-
ology of Transnational Constitutionalism in Rosenfeld/Sajo (eds), The Oxford
Handbook of Comparative Constitutional Law (2012) 75 (75-84); on transna-
tional refugee law see Goodwin-Gill/Lambert, The Limits of Transnational Law:
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beyond national borders.'®> One purpose of transnational law is to clarify
the interrelationship and links between these three levels when apparent
in a particular case.!® Attention must also be drawn to one aspect of
the methodology of transnational research: selected case scenarios are ex-
amined, categorised and analysed from the perspective of the addressee of
the norm.'¢” Farahat has shifted and applied this approach to the field of
transnational migration.!®® This also serves as a framework for the present
study and will therefore be applied.

The residency status of migrants staying irregularly in a Member State is
at the centre of the legal analysis. At the same time the study is also based
on the perspective of the individual. Present research on this topic has
often focused on deportation law and therefore only considered the matter
from the perspective of the state.'®” This study examines the topic from
the other side of the coin by viewing irregularity and regularisations from
a ‘migrant-centred perspective’.!’? This casts (new) light on the various
national, EU and international provisions'”! and the given power-political
relations. This approach is also expressed by the starting point for the com-
parison (purpose of the regularisation), which bases decisions justifying
the right to stay on a contractual structure.!”?

The right to stay, which determines the legal or illegal residence of
migrants, is therefore at the heart of this study.!”? This seems to be the
more contemporary and fruitful approach in view of the changing un-
derstanding of the law surrounding immigration. Accordingly, decisions

Refugee Law, Policy Harmonization and Judicial Dialogue in the European
Union (2010).

165 Cf. Jessup, Transnational 1ff; Farabat, Progressive Inklusion: Zugehorigkeit und
Teilhabe im Migrationsrecht (2014) 11 with further references.

166 Farahat, Progressive Inklusion 12.

167 Cf. Farahat, Progressive Inklusion 12f; Jessup, Transnational 11f.

168 Cf. Farabat, Progressive Inklusion 12f; Jessup, Transnational 11f.

169 See especially Thym, Schutz des Aufenthalts zwischen polizeilicher Herkunft
und menschenrechtlicher Neuausrichtung in Arndt/Betz/Farabat/Goldmann/Hu-
ber/Keil/Ldncos/Schaefer/Smrkolj/Sucker/Valta (eds), 48. Assistententagung Of
fentliches Recht (2008) 221 or Molndr, Interplay S.

170 Handmaker/Mora, ‘Experts’: the mantra of irregular migration and the repro-
duction of hierarchies in Ambrus/Arts/Hey/Raules (eds), The Role of ‘Experts’
in International and European Decision-Making Processes: Advisors, Decision
Makers or Irrelevant Actors? (2014) 263.

171 Farahat, Progressive Inklusion 13.

172 See Chapter 1.B.IL

173 See also Menezes Queiroz, lllegally Staying 8, who analyses the different forms of
illegality in the EU from the perspective of the right to stay.
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justifying the right to stay!’# are fundamental to the structure of the right
that transcends legal systems and does not take expulsion!”s as a central
pillar for its development.'”¢ By changing the perspective, the results from
research can expand on the research undertaken by viewing the challenges
from the perspective of the state.

III. Translation

This study was originally published in German in 2020 as Regularisierungen
irregular aufhiltiger Migrantinnen und Migranten — Deutschland, Osterreich
und Spanien im Rechtsvergleich; particular topics explored in earlier drafts of
Chapter 1, Chapter 2, Chapter 4 and Chapter 5 have also been published
in English and German.'””

The English version presented here revises and updates the original
German version to take account of the legislation, case law and literature
to 31 July 2022. Subsequent developments in case law and literature could
only be considered in select instances.

174 See Chapter 1.A.IL3.

175 Expulsion is generally understood as the order to leave national territory.

176 See Chapter 1.B.IL

177 Chapter 1: Hinterberger/Klammer, Abschiebungsverbote aus gesundheitlichen
Grinden: Die aktuelle Rechtsprechung des EGMR und EuGH zu Non-Refoule-
ment und deren Auswirkungen auf die 6sterreichische, deutsche und spanis-
che Rechtslage — eine Verbesserung der rechtlichen Situation schwer kranker
Drittstaatsangehoriger? in Filzwieser/Taucher (eds), Asyl- und Fremdenrecht.
Jahrbuch 2017 (2017) 111 as well as the shortened version Hinterberger/Klam-
mer, Abschiebungsverbote aus gesundheitlichen Griinden: Die aktuelle EGMR-
und EuGH-Rechtsprechung zu Non-Refoulement und deren Auswirkungen auf
die deutsche Rechtslage — eine Verbesserung der rechtlichen Situation schwer
kranker Drittstaatsangehoriger, NVwZ 2017, 1180. Both articles note from the
outset that I was the author of those parts that feature in this study.
Chapter 4: Hinterberger, Arbeitsmarktzugang von Fremden mit ,Duldung® oder
»Aufenthaltstitel aus besonders beriicksichtigungswiirdigenden Griinden“ -
Eine gleichheitsrechtliche Analyse, DRAA 2018, 104.
Chapter 1, Chapter 2, Chapter 4 and Chapter 5: Hinterberger, An EU Regular-
ization Directive. An effective solution to the enforcement deficit in return-
ing irregularly staying migrants, Maastricht Journal of European and Com-
parative Law 2019, 736 and Hinterberger, Eine Regularisierungsrichtlinie der
EU: Eine wirksame Losung fiir das Vollzugsdefizit von Rickfithrungen irregu-
lar aufhaltiger Migrant*innen in Lanser/Potocnik-Manzouri/Safron/Tillian/Wieser
(eds), Social Europe? 1. Tagung junger Europarechtler*innen 2018 (2018) 45.
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Part I — Regularisations and irregular migration in the EU
legal framework

Part I of this study focuses first on the concepts underpinning regularisa-
tions before outlining the key aspects of the EU legislative framework
surrounding irregular migration.!”8 Chapter 1 explores the notion of regu-
larisation in more detail, providing not only a definition of regularisation
but also casting light on the different categories necessary for the compari-
son in Chapter 4. Insights into the conceptual foundations are essential for
the analysis in Chapter 2 of the EU primary and secondary law concerning
the extent of Union competence in the fields of irregular stays and regular-
isation. The attention is first directed towards EU secondary law — namely
the Return Directive — with the subsequent analysis of primary law clearly
demonstrating that the EU indeed has the necessary competence to pass
EU legislation on regularisations.

Chapter 1 — Conceptualising regularisations

Chapter 1 provides key insights into the concept and definition of regular-
isations and shines further light on these tools from the immigration law
toolbox which — just as a return — end an irregular status.'”® In principle
regularisations are thus acts or measures which justify the transition from
the status as an irregularly staying to a lawfully residing migrant.'$0

As the term ‘regularisation’ is not used and applied uniformly, this
study is not content with providing merely a definition (A.) but rather

178 See on this question Hinterberger, Die Mehrebenendimension aufenthalts-
rechtlicher Irregularitit. Konzeptionelle Uberlegungen zum Auftreten irregu-
larer Migration in der EU in Thym/Klarmann (eds), Unionsbirgerschaft und
Migration im aktuellen Europarecht (2017) 155 as well as Hinterberger, A Multi-
Level Governance Approach to Residence Rights of Migrants and Irregular
Residence in the EU, EJML 2018, 182.

179 Extracts from an earlier version of this Chapter have been published in German
in Hinterberger in Lanser/Potocnik-Manzouri/Safron/Tillian/Wieser and in English
in Hinterberger, Maastricht Journal of European and Comparative Law 2019. See
Chapter 1.A.I1.2. and Chapter 2.B.

180 Cf. Pelzer in Fischer-Lescano/Kocher/Nassibi 146.
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also a full explanation of the constituent elements of the definition itself.
The elucidated definition of regularisation then forms the framework for
creating the categories of regularisations that form the central foundation
for the comparison in Part II (B.). At the same time it serves to conclude
the conceptual considerations in Part I before turning in Chapter 2 to the
EU framework regarding irregular migration and regularisation.

A. Definition

This section explores various definitions of regularisation (I.) turning
thereafter to describing the constituent elements of the definition pro-
posed in this study (II.).18!

I. Overview of current definitions

The lack of a common standard in Austria, Germany, Spain!®? or in EU
law83 creates considerable challenges in finding a particular approach to
defining ‘regularisation’. The term itself is not anchored in the national
laws of these Member States:!%4 it is therefore not a legal term.'® In
principle national legal systems only distinguish between residence titles,
residence rights, residence approvals, residence permits, etc.,'8¢ which may
constitute a regularisation in certain circumstances. Defining a separate,
legal notion of regularisation is therefore complicated further by finding
separate definitions and clear distinctions between regularisations charac-
terised by the change in status from ‘irregular’ to ‘regular’.

181 For detail regarding the German term, see Hinterberger, Regularisierungen 106.

182 As an example of Spanish literature cf. Puerta Vilchez, La regularizacién de
extranjeros. Art.31.3 y Disposicion transitoria cuarta in Moya Escudero (ed),
Comentario sistemdtico a la ley de extranjerfa (2001) 391 (391f).

183 Cf. Baldwin-Edwards/Kraler, REGINE (January 2009) 7.

184 Cf. Bydlinski, Das bewegliche System und juristische Methodenlehre in Byd/in-
ski/Krejci/Schilcher/Steininger (eds), Das Bewegliche System im geltenden und
kiinftigen Recht (1986) 21 (25).

185 Cf. Raschauer, Verwaltungsrecht mn 30.

186 See for example §4 AufenthG or Art 1(2)(a) Residence Permit Regulation. For
detail see Chapter 3.A.III., Chapter 3.B.III. and Chapter 3.C.IIL
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The respective literature also does not feature a uniform definition of
regularisation.'®” Such lack of uniformity is explained to some extent by
the fact that there is not just one single type of regularisation.!®® Nonethe-
less, certain common elements do exist, as can be seen in the following
examples:

— The ‘granting on the part of the State, of a residence permit to a person
of foreign nationality residing illegally within its territory’.!8

- ‘Regularisation is defined as any state procedure by which third coun-
try nationals who are illegally residing, or who are otherwise in breach
of national immigration rules, in their current country of residence are
granted a legal status’.1%0

In their respective definitions Apap/de Bruycker/Schmitter and Baldwin-Ed-

wards/Kraler refer to the grant of a legal status through a state procedure.

However, the definitions differ in so far as the status in the first definition

is granted to a person who is ‘residing illegally’, whereas the second refers

also to a third-country national who breaches national immigration rules.

— ‘Regularisation is defined as a state procedure by which third-country
nationals who are in breach of national immigration rules in their
country of residence are granted a legal status, but are not accorded full
citizenship rights’.1o!

The grant of lawful residence via a state procedure is also an essential

factor for Lazaridis, yet she adds greater precision to the status granted

by noting that regularisation does not imply the grant of full citizenship

rights.

- ‘Regularization is the means by which a government provides lawful
status to foreigners in an unlawful or irregular situation in respect to
admission, stay and economic activity’.1%?

187 See e.g. Pelzer in Fischer-Lescano/Kocher/Nassibi 143.

188 Kluth, Einheitliche Europdische Zuwanderungspolitik: Vertragsrechtliche
Grundlagen und Vergleich der politischen Konzeptionen. Legalisierungs-
maflnahmen, ZAR 2007, 20 (22).

189 Apap/de Bruycker/Schmitter, EJ]ML 2000, 263.

190 Baldwin-Edwards/Kraler, REGINE (January 2009) 7; see also EMN, Asylum and
Migration Glossary 3.0 (October 2014) 234, which refers to the definition in
the REGINE-Study. See also Kraler, Journal of Immigrant and Refugee Studies
2019, 95.

191 Lazaridss, International Migration 132.

192 Intergovernmental Committee for Migration, Undocumented Migrants and the
Regularization of their Status, International Migration 1983, 109 (109). See also
the IOM definitions in Perruchoud/Redpath-Cross (eds), Glossary on Migration?
(2011): ‘Any process or programme by which the authorities in a State allow
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The definition given by the Intergovernmental Committee for Migration (the
predecessor of the IOM) also includes details concerning the ‘lawful status’
that is awarded. In addition to the right to stay, the definition also covers
access to the job market, as is the presumed meaning of the term ‘econo-
mic activity’.193

The complexity surrounding these definitions arises inter alia not only
from their use of different terminology but also from the different content
attributed to such terminology.'”* For example, reference is made in part
to persons of foreign nationality and third-country nationals, to illegal
status or irregular migration, with each term having its own meaning.
Furthermore, the German term Aufenthaltsrecht could be translated into
English as ‘right to stay’ or ‘right to reside’, though the former is the
preferred translation. One may therefore never assume that the notion
‘regularisations’ refers to the same measures and/or procedures.

The aforementioned definitions overlap in so far as they refer to persons
who do not have a right to stay in a particular country but who receive a
residence permit (or similar) through an official procedure. K/uth describes
this as a national measure with a legal effect and which leads to a change
in a specific legal status.’s The grant of a residence right is of particular
interest here as the focus is on such national acts that effect the legal

transition from the status as a migrant staying irregularly to one staying
lawfully.19¢

II. Elements

It is clear from examining the notion of regularisation that a specific,
separate and clear definition is required. Regularisation is therefore to be
understood as decision issued by an administrative authority (or a court)

non-nationals in an irregular or undocumented situation to stay lawfully in the
country. Typical practices include the granting of an amnesty (also known as
“legalization”) to non-nationals who have resided in the country in an irregular
situation for a given length of time and are not otherwise found inadmissible’.

193 Cf. Bobning, International Migration 1983, 171 Fn 10.

194 Kraler, Regularisation: A misguided option or part and parcel of a comprehen-
sive policy response to irregular migration? IMISCOE WP No. 24 (February
2009) 8.

195 Cf. Kluth, ZAR 2007, 21f.

196 See the definition ‘irregularly staying migrants” in Chapter 1.A.IL1.
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which grants irregularly staying migrants a right to stay, provided certain
minimum requirements are met.

The elements of this definition of regularisation have been derived
inductively from the review of the various different definitions; they are
brought together based on the objectives underpinning the comparison of
the national laws.’” The proposed definition lays down key principles and
may be used for other (scholarly) studies.!?® It serves to structure and de-
pict a legal phenomenon that has not received sufficient attention in cur-
rent research. Furthermore, the definition describes the aforementioned
legal change in residence status. The definition proposed here comprises
four elements: (1.) irregularly staying migrants, (2.) the grant of a right to
stay, (3.) a decision, and (4) satisfying the minimum requirements.

The change to a migrant’s legal status is at the heart of regularisa-
tions. Generally speaking, ‘regularisation’ is an umbrella term for the
change from an unlawful to a lawful residency status.'”® Regularisations
are attached to the person and their unlawful/irregular stay,?° whereby
by removing the irregularity, the grant of a right to stay thus effects a
change in legal status. From the outset, however, the national legal system
must recognise that such change results from the grant of the right. The
elements ‘irregularly staying migrants’ and ‘the grant of a right to stay’
thereby have a constitutive function as they are vital for the change in
status: without them there is ultimately no change in status and as such
they form the heart of the definition. The ‘decision’ and ‘satisfaction of the
minimum requirements’ are not constitutive elements as it is conceivable
that they need not be included in a definition of regularisation. I have
nonetheless included these two aspects because they are generally elements
of regularisations and relate to the form thereof.

1. Irregularly staying migrants

A qualification as a regularisation requires a measure to at least target
persons staying irregularly in a Member State — a ‘geographical criterion’

197 See Introduction D.II.

198 In general on ‘wissenschaftliche Begriffe’ (scientific terms) Raschauer, Verwal-
tungsrecht mn 31.

199 Cf. Kluth, ZAR 2007, 21f.

200 In turn this corresponds to the view taken in this study; see Introduction D.IL3.
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according to Apap/de Bruycker/Schmitter?®' The personal scope of applica-
tion therefore encompasses irregularly staying migrants.?°2 Generally, the
term ‘migrants’ concerns all non-citizens,”® though in the following the
term refers to third-country nationals as understood in EU law. EU prima-
ry law distinguishes in principle between Union citizens and third-country
nationals.?* In this regard, the second sentence of Article 20(1) TFEU
provides that third-country nationals are all persons who do not hold the
nationality of a Member State. Stateless persons are treated as third-coun-
try nationals for the purposes of the policies on ‘asylum, immigration and
external border control’,?% as per the second sentence of Article 67(2)
TFEU. All relevant provisions of EU primary and secondary law therefore
apply;2% they are thus also subsumed in this study under the term ‘third-
country nationals’.

However, the personal scope of application as referred to in the fol-
lowing is limited even further:?7 it does not concern Union citizens,?8
citizens of an EEA State or of Switzerland. As noted above, it also does
not extend to persons who enjoy international protection as beneficiaries
under the Qualification Directive.?”” Moreover, the scope does not extend
to relatives of a person falling into one of the aforementioned categories
since such persons have privileged residence rights.?!0

In principle, the term ‘irregular stay’ lacks a uniform legal definition.?!!
The FRA uses ‘irregular’ as a synonym for the term ‘illegally staying third-

201 Apap/de Bruycker/Schmitter, EJML 2000, 294f.

202 For an initial approach see Guild, Who is an irregular migrant? in Bo-
gusz/Cholewinski/Cygan/Szyszczak (eds), Irregular Migration and Human Rights
(2004) 3.

203 On the terminology see Motomura, Americans in Waiting (2007) 3f and Costello,
Human Rights 4.

204 For an overview see Boeles/den Heijer/Lodder/Wouters, Migration 30ff.

205 Cf. the heading Part V Chapter 2 TFEU.

206 Especially Weif/Satzger in Streinz (ed) EUV/AEUV Kommentar® (2018) Art 67
AEUV mn 32.

207 In this sense also Morticelli, Irregular Migrants 74.

208 However see in this regard also Klarmann, lllegalisierte Migration 261-270 or
Thym, When Union Citizens Turn into Illegal Migrants: The Dano Case, ELR
2015, 249, who both describe illegalised/illegal Union citizens.

209 See Introduction D.IL.1.

210 Hinterberger, EJ]ML 2018.

211 Cf. for example Diivell in Falge/Fischer-Lescano/Sieveking 23ff with further refer-
ences; Fischer-Lescano/Kocher/Nassibi, Einleitung in Fischer-Lescano/Kocher/Nassibi
(eds), Arbeit in der Illegalitit (2012) 7 (8).
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A. Definition

country nationals’ as used in Article 3 No. 2 Return Directive:12 “[I]llegal
stay” means the presence on the territory of a Member State, of a third-
country national who does not fulfil, or no longer fulfils the conditions
of entry as set out in Article 5 of the Schengen Borders Code or other
conditions for entry, stay or residence in that Member State; [...]". The
EU’s legislative competence concerning the Return Directive is anchored
in Article 79(2)(c) TFEU.213 The term ‘unauthorised residence’ used in Ar-
ticle 79(2)(c) TFEU is to be viewed as the counterpart to ‘residing legally’
under Article 79(2)(b) TFEU.214 It is therefore notable that Commission
documents use the terms ‘staying illegally’ as well as ‘irregularly staying’.21s

Migrants ‘staying illegally’ fall within the scope of the Return Direc-
tive.?!¢ This corresponds with the aim of this Directive ‘to establish an
effective removal and repatriation policy, based on common standards and
common legal safeguards, for persons to be returned in a humane manner
and with full respect for their fundamental rights and dignity’.?'” Despite
such focus on commonality, the Return Directive affords the Member
States broad discretion for the return procedure,?'® with the ECJ later
determining that the Return Directive is ‘not designed to harmonise in
their entirety the national rules on the stay of foreign nationals’.?1?

Article 2(b) of the Employers Sanctions Directive contains a near iden-
tical definition with regard to an ‘illegally staying third-country national
[...] present on the territory of a Member State, who does not fulfil, or no
longer fulfils, the conditions for stay or residence in that Member State’.
This differs from the Return Directive in so far as there is no reference to
the Schengen Borders Code regarding the conditions of entry.

212 Cf. FRA, Fundamental rights of migrants in an irregular situation in the European
Union. Comparative report (November 2011), https://fra.europa.eu/sites/default/
files/fra_uploads/1827-FRA_2011_Migrants_in_an_irregular_situation_EN.pdf
(31.7.2022)16.

213 Cf. Thym in Grabitz/Hilf/Nettesheim (eds), Das Recht der Europdischen Union
Kommentar Band I (69t edn, February 2020) Art 79 AEUV mn 34 and Horich,
Abschiebungen nach europiischen Vorgaben (2015) 19 as well as Chapter 2.B.1.

214 Bast in Fischer-Lescano/Kocher/Nassibi 78.

215 Recitals 11 and 19 Recommendation (EU) 2017/432.

216 Art 2(1) Return Directive; cf. Lutz in Thym/Hailbronner (eds), EU Immigration
and Asylum Law. A Commentary? (2022) Art 2 Return Directive mns 1ff.

217 ECJ Mabhdi, para 38.

218 See only Arts 2(2), 6(6) and 8(6) Return Directive as well as Chapter 2.B.L
With regard to Art 3 No. 4 Return Directive see ECJ 6.12.2012, C-430/11,
ECLI:EU:C:2012:777, Sagor, para 39.

219 EC]J 6.12.2011, C-329/11, ECLI:EU:C:2011:807, Achughbabian, para 28.
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Chapter 1 — Conceptualising regularisations

The EU Treaties therefore view migrants as ‘legal’ or ‘illegal’.??? This
dichotomy has quite rightly been criticised as it fails to recognise the social
process of ‘illegalisation’.??! In particular, the term ‘illegal’ is to be rejected
due to its stigmatising effect???> and portrayal of migrants as criminals.??3
The use is also criticised by several voices in the literature.??* The negative
connotations associated with ‘staying illegally’ also do not contribute to
removing the stigmatism or negative connotations attached to the use of
‘illegal’.225

The expression ‘irregularly staying’ is therefore preferred as it best ex-
presses the subsequent focus on the legal status of migrants??¢ and on
residency laws in general. ‘Irregularly staying’ stands for the status of those
migrants who do not have (or no longer have) a right to stay due to the
violation of particular legislative provisions, be this through the breach or
non-fulfilment of the provisions.??”

220 Costello, Human Rights 64 and Menezes Queiroz, lllegally Staying 4, 7ff and
especially 91. See further Chapter 1.A.IL.1.-2.

221 Recently, Klarmann, Illegalisierte Migration 44ff; Bauder, Why We Should Use
the Term ‘Illegalized’ Refugee or Immigrant: A Commentary, IJRL 2014, 327 as
well as Costello, Human Rights 64f.

222 Parliamentary Assembly of the Council of Europe, Human Rights of Irregular
Migrants, Resolution 1509 (27.6.2006) § 7.

223 Cf. Blus, EJML 2013, 414; Lazaridis, International Migration 11f; Tohidipur
in Fischer-Lescano/Kocher/Nassibi 42 with further references; Pelzer in Fischer-Les-
cano/Kocher/Nassibi 145; Koser, Migration 54.

224 Cf. for instance Cholewinski, The Criminalisation of Migration in EU Law and
Policy in Baldaccini/Guild/Toner (eds), Whose Freedom, Security and Justice?
EU Immigration and Asylum Law and Policy (2007) 301 (305f); Carrera/Guild
in Carrera/Guild 6; Koser, Migration 54f; Costello, Human Rights 64; Dumon,
International Migration 1983, 218.

225 Kluth, ZAR 2007, 21 Fn 12.

226 Costello, Human Rights 2, refers to ‘migration status’ that is created by immigra-
tion and asylum laws. The term appears to be more extensive as it includes more
than just a residence right. See also Schieber, Komplementarer Schutz.

227 Cf. also the definitions in Uriarte Torrealday, Algunas reflexiones criticas a partir
de la jurisprudencia sobre inmigracién irregular, Revista de Derecho Politico
2009, 291 (297); Diivell in Falge/Fischer-Lescano/Sieveking 24; Bohning, Interna-
tional Migration 1983, 160.
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A. Definition

The definition creates a precise legal term,??® which harmonises the
fragmented EU??? and national?3® terminology — irregular, illegal, staying
illegally, illegalised, ‘sans papiers’?3!, undocumented and unauthorised
migrants — for the purposes of residency laws. With regard to EU law,
‘irregularly staying’ is to be understood as synonymous with ‘illegal stay’
under Article 3 No. 2 of the Return Directive.?3? Establishing such a term
also contributes to modernising the language used in immigration law (in
particular German terminology)?*? as the focus is placed on the migrants’
perspective.?3* ‘Irregular stay’ is therefore used as an autonomous, dogmat-
ic and thus specific legal term that is suitable in general for structuring the
law.233

Trregularly staying’ comprises two elements: ‘staying’ requires the physi-
cal presence in the territory of a Member State whereby ‘irregularity’ refers
to the legal status of the stay pursuant to residency laws; it therefore does
not extend to applications made from abroad.

In most cases the requirement ‘irregularly staying’ must be satisfied at
the time of the application or decision (from the administrative authorities
or administrative courts?3¢), or across the entire period (i.e. from applica-
tion to decision).?3” In contrast to a change of status under other aspects
of residency laws, it is not only possible but indeed necessary to make
the application domestically, thereby allowing for an appropriate distinc-
tion to be drawn from those residence rights that can be acquired whilst
abroad. A residency right acquired whilst abroad therefore cannot consti-
tute a regularisation as the key requirement of being physically present

228 Uriarte Torrealday, Revista de Derecho Politico 2009, 299, 312; cf. Cholewinski in
Baldaccini/Guild/Toner 306.

229 See just Klarmann in Thym/Klarmann or Menezes Queiroz, Illegally Staying 26,
28-21.

230 Cf. Baldwin-Edwards/Kraler, REGINE (January 2009) 1f and see with regard to
Austria, Chapter 3.A.IL1., for Germany, Chapter 3.B.IL1. and for Spain, Chap-
ter 3.C.IL1.

231 Cf. Tohidipur in Fischer-Lescano/Kocher/Nassibi 41; Hobbe, Undokumentierte Mi-
gration in Deutschland und den Vereinigten Staaten (2004) 1ff.

232 Cf. Menezes Quetroz, 1llegally Staying 30.

233 Cf. Bast, Aufenthaltsrecht 1ff, 291ff.

234 See Introduction D.IL3.

235 Cf. Glaser, Handlungsformenlehre 70.

236 On the law in Austria, Chapter 3.A.IV.-V., for Germany see Chapter 3.B.IV.-V.,
and for Spain, Chapter 3.C.IV.-V.

237 On the law in Austria, Chapter 3.A.IIL.2.a., for Germany see Chapter 3.B.I11.2.a.,
and for Spain, Chapter 3.C.IIL.3.a.
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Chapter 1 — Conceptualising regularisations

on the domestic territory is not satisfied. It is for this reason that family re-
unification is not examined as the relevant applications are typically to be
made when the family members are residing outside the territory of the
Member State.?38 Certain circumstances allow for an application for family
reunification to be made when the family members are already in the terri-
tory, but these cases are not examined here.

2. Granting a right to stay

As the legal consequence of a particular measure, the grant of a right to
stay may allude to a regularisation, yet by itself does not shed light on the
actual meaning and implications of such right. In principle the right to
stay entitles a person to reside in a Member State, i.e. a lawful residency.
Farahat describes such a right as establishing a relationship determined by
territory.?® At first glance this appears to be an appropriate description,
yet closer examination reveals several complications. It is clear that each
objective right accompanied by lawful residency may be understood as a
right to stay in the narrow sense, but it is not necessary that a claim to
residency arises, i.e. a subjective right.

The treatment of toleration under Austrian and German law compli-
cates matters further as the instrument takes on different forms to allow
factual residence that is not lawful per se. According to Renner, this con-
cerns the actual stay without regard for duration, purpose and other
circumstances such as, above all, the legality.?*? The person concerned is
(provisionally) tolerated, though the national authorities are aware that the
return cannot be enforced. Toleration may therefore be understood as a
right to stay in a broad sense, at least for the purposes of understanding
its position amongst the various instruments in residency laws.?#! It thus
becomes clear that the notion of a right to stay features core and peripheral
elements.

238 Art 5(3) Family Reunification Directive.

239 Farahat, Progressive Inklusion 61; on ‘Territorium’ Bast, Volker- und union-
srechtliche Ansto8e zur Entterritorialisierung des Rechts, VVDStRL 2016/76,
278.

240 Cf. Renner, Auslanderrecht in Deutschland: Einreise und Aufenthalt (1998) 156;
see also Riecken, Die Duldung als Verfassungsproblem (2006) 35f with further
references.

241 Cf. Kluth, ZAR 2007, 22. For detail, see Chapter 1.B.IIL.1.a.
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A. Definition

In light of the above, determining whether a right to stay has been
granted requires an understanding of how the right is devised. The central
element for this study is for a right to stay to establish a legally-recognised,
lawful residence. This change in status forms the core (a.). Three further
elements are also described which determine the stability and weight of a
right to stay, yet are not essential for it to be granted: whether the right is
temporary (b.), whether there are any rights related to the status (c.) and
whether there is the possibility to consolidate the right (d.).

a) Lawful

The first and central element concerns the status of the stay as lawful. It
is a fundamental requirement for the classification as a right to stay that,
by granting the right, national law establishes a lawful stay in a purely
domestic manner. In this context, ‘purely domestic’ is used when a right to
stay is granted purely on the basis of domestic rules. The lawfulness of the
stay follows from the TFEU, which distinguishes between legal and illegal
residence,?* as well as the Return Directive,?* and thus is appropriate for
the comparison of the national laws. Generally, a lawful stay will take the
form of a residence title, residence permit or other authorisation. From the
perspective of Austrian and German law, however, toleration does not con-
stitute a right to stay as it is not considered as granting permitted/lawful
residence.

b) Temporary

The second element concerns the temporal element: the lawful residence
created by a right to stay is typically subject to a time constraint. Although
Kluth refers to a temporary right to stay in such instances, he does detail
the period of time that is ‘temporary’ in nature.** By contrast, the lawful
stay resulting from the grant of the corresponding right may also be per-
manent. For the purposes of the definition used in this study, a temporary
right to stay is especially pertinent as Member States usually do not grant

242 Cf. Costello, Human Rights 63ff; critically of this conception Klarmann, 1llegal-
isierte Migration 118ff and Chapter 1.A.IL1.

243 See Chapter 2.B.1.

244 Kluth, ZAR 2007, 22.
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Chapter 1 — Conceptualising regularisations

irregularly staying migrants a permanent right to stay in the course of the
regularisation process.

c) Rights linked to the status

The weight of the right to stay is determined not only by its duration but
also by its content. Accordingly, the third element concerns the rights that
are linked to the status, in particular the access to employment as well as
certain other social rights. In this respect, Kraler determines that migrants
consider the access to employment as one of the main reasons to seek
regularisation.”

d) Consolidation

The fourth element focuses on the legal possibility to consolidate the right
once the allocated time period has expired. The notion of consolidation,
which is linked to the improvement of an existing residence status, may
take the form of an extension or the grant of a different type of residence
right and has been covered in a number of different studies.?4¢

3. Decision

The following begins by explaining the scope of the ‘decision’ to describe
thereafter the nature of the decision as applying to a single individual (a.).
Furthermore, it will also be discussed whether the decision follows from
an administrative authority or an administrative court (b.)

The right to stay is granted in principle via a decision of the administra-
tive authority or in a (subsequent) decision from an administrative court.
The expression ‘decision granting the right to stay’ will be used hereinafter
as the umbrella term for each type of residence title, residence permit,

245 Cf. Kraler, Journal of Immigrant and Refugee Studies 2019, 105-107. On the
law in Austria, see Chapter 3.A.IL, for Germany, Chapter 3.B.IL and for Spain,
Chapter 3.C.II.

246 Cf. generally Bast, Aufenthaltsrecht 256f with further references, and Farabat,
Inklusion in der superdiversen Einwanderungsgesellschaft in Baer/Lepsius/Schon-
berger/Waldhoff/Walter (eds), Jahrbuch des offentlichen Rechts der Gegenwart 66
(2018) 337 (343).
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Aufenthaltstitel, autorizacion de residencia, etc.?*” As the decision effects the
transition from irregularity to regularity, it is more appropriate to focus on
the actual effect rather than on the procedure underpinning the decision
itself.248 Here it is not the procedure itself that forms the relevant point for
the change in status, but rather the time of the decision (which typically
marks the end of the procedure). It is to be further noted that the Member
States have different rules concerning the moment at which the decision
takes effect. The effect can be ex-tunc (ab initio) or ex nunc (de futuro).
Whereas ex tunc describes the retrospective effect, whereby the status is
deemed to have changed at the moment the application was made, ex nunc
means the change in status beginning from the time of the decision.

a) Individual

A decision granting the right to stay may concern a group as well as an
individual. However, as the following adopts the standpoint that regulari-
sations are at the basis of a decision regarding an individual, the decision
is therefore directed towards a single person and not towards individuals
who belong to a group by virtue of their personal characteristics. German
administrative law refers in this respect to a konkret-individueller Charakter
eines Aktes, in other words the act is individual by its very nature.?* The
term ‘individual’ is used in the following to describe a decision regarding
a particular person and thus an assessment of whether the requirements
are satisfied in each separate case. I do not analyse procedures in which
a right to stay is granted without such a case-by-case assessment and corre-
sponding decision.?’?

247 It would also be conceivable to refer to an ‘Aufenthaltsgenehmigung’ (‘residence
approval’); see for example Bast, Zehn Jahre Aufenthaltsgesetz, DOV 2013, 214
(216).

248 Cf. Baldwin-Edwards/Kraler, REGINE (January 2009) 7; Lazaridis, International
Migration 132.

249 Maurer/Waldhoff, Allgemeines Verwaltungsrecht®® (2020) §9 mns 16-18. Cf.
further Raschauer, Verwaltungsrecht mns 852ff on Austrian administrative law.

250 See Chapter 3.A.I1L.4.
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b) Decision from the administrative authorities or the courts

The administrative authorities?! act with governmental authority?s? in
administrative proceedings. In principle the measures can follow on the
basis of an application but also ex officio, namely where an authority acts
on its own initiative when certain requirements are satisfied.?’3

The administrative (and individual) decision in Austrian administrative
proceedings is generally in the form of a Bescheid (an administrative deci-
sion or ruling);>** in Germany one refers to a begiinstigender Verwaltungsakt
(a beneficial administrative act, i.e. an administrative measure which estab-
lishes or confirms a right or legal advantage),?>S and in Spain the decision
falls within the category of an acto administrativo (administrative act).25¢

Under certain circumstances a decision from the administrative court
may follow from the actions taken by the administrative authorities.
The administrative courts in Austria have jurisdiction for matters under
residence law.>” The decisions are made on the basis of a so-called
Bescheidbeschwerde mittels Erkenntnis (i.e. a judgment on an appeal brought
against an administrative decision or ruling).® Under German law the
Verwaltungsgerichte (administrative courts) issue an Urtesl (judgment) with

251 Cf. on Austrian law, Kolonovits/Muzak/Stiger, Verwaltungsverfahrensrecht
(2014) mns 14 and 58, for Germany Maurer/Waldhoff, Verwaltungsrecht §22
mns 13ff.

252 Cf. on the use of the term (hobeitlich) in Austria Kolonovits/Muzak/Stoger, Ver-
waltungsverfahrensrecht mn 381; Hengstschliger/Leeb, AVG (1.1.2014, rdb.at) § 7
AVG mn 3; Hengstschldger/Leeb, AVG (1.7.2005, rdb.at) § 56 AVG mn 13; for
Germany Maurer/Waldhoff, Verwaltungsrecht § 1 mn 25 and § 9 mns 12-14.

253 Cf. regarding the Austrian Aufenthaltstitel aus beriicksichtigungswiirdigen Griinden
(‘residence permits for exceptional circumstances’) § 58(1) AsylG (A) and Chap-
ter 3.A.I1L.2.b.

254 Cf. Raschauer, Verwaltungsrecht mns 812ff.

255 Cf. GrofS, Das Auslanderrecht zwischen obrigkeitsstaatlicher Tradition und men-
schenrechtlicher Herausforderung, AR 2014, 421 (423f). In general on the
administrative act see § 35 VwVEG and Maurer/Waldhoff, Verwaltungsrecht § 9,
specifically mn 48.

256 Cf. in general the comments in Boza Martinez/Donaire Villa/Moya Malapeira, La
normativa espafiola de extranjerfa y asilo: evolucidn y caracteristicas principales
in Boza Martinez/Donaire Villa/Moya Malapeira (eds), La nueva regulacion de la
inmigracién y la extranjerfa en Espafa (2012) 15 (19).

257 BGBII51/2012.

258 §§ 7ffand 28 VWGVG, see Chapter 3.A.V.1.
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regard to an appeal.?®® In Spain the Tribunal de lo Contencioso-Administra-
tivo (administrative court) issues a sentencia (judgment) in relation to a
recurso contencioso-administrativo (act for judicial review).260

4. Satisfying the minimum requirements

The grant of a right to stay is subject to the satisfaction of certain (formal
and substantive) requirements.?¢! However, it is not particularly expedient
to list all possible requirements here as this would require an analysis of
all regularisations, but examples include the minimum duration, language
skills or whether there are particular humanitarian grounds. It can be
noted at this early stage that one of the general criteria for a decision
granting the right to stay, namely a visa, does not apply.

III. Interim conclusion

The overview of existing definitions for regularisation given at the begin-
ning of section A above allows for the conclusion that regularisations are
characterised by the change in residence status from irregular to regular.
Regularisations were defined as each decision of an administrative authori-
ty or administrative court which grants a right to stay to irregularly staying
migrants who satisfy the minimum requirements for such right.

By providing general principles, the dogmatic nature of the definition
allows for its use in other (academic) works and at the same time serves
to depict and structure this legal concept. The notion ‘regularisation’ is
preferred to ‘legalisation’ (and its derivatives) as the latter otherwise casts
irregularly staying migrants in a bad light. As a concept, a regularisation
comprises the following elements: irregularly staying migrants, grant of
a right to stay, decision and satisfying minimum requirements. However,
only the first two requirements are essential.

To qualify as a regularisation, a measure must at the very least concern
persons staying irregularly on the territory of a Member State either at the

259 It is also additionally possible that the German Administrative Court decides via
an order. See Chapter 3.B.V.1.

260 See Chapter 3.C.V.1.

261 Cf. Grof, ASR 2014, 423f; Bast, Aufenthaltsrecht 31.
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time of the application, of the decision, or throughout the period between
both.

Furthermore, those staying irregularly must be granted a right to stay.
The elements of such right were presented to provide a framework for
determining whether such right is granted. The legally-recognised, lawful
residence results in the change in status, which forms the heart of the
right to stay and thus the central aspect of this study. Three further ele-
ments were also described as factors relevant for the stability and weight
of the right, but without which the right may still exist. This includes
whether the right is temporary, whether there are accompanying rights
and whether consolidation is possible.

The expression ‘decision granting the right to stay’ is used broadly to
describe the grant of a right to stay via a decision from an administrative
authority or administrative court. The decision is key to this study as it
reflects the moment at which there is a change in status. Furthermore,
this study assumes that regularisations refer to a single person and thus a
decision is directed towards a certain person on the basis of a case-by-case
assessment of the criteria. The last element of the definition therefore
refers to the formal and substantive criteria to be satisfied to grant a right
to stay.

B. Classification

Whereas the creation of a dogmatic concept of regularisation was exam-
ined above, the following concerns the classification of regularisations for
the purposes of an integrated comparison. This is especially complicated
from a methodological perspective: many aspects must be considered as
the comparison of the national laws does not follow on the basis of sepa-
rate national reports, but is integrated, i.e. regularisations are classed in
accordance with certain criteria and then compared.?6? The following first
presents and evaluates several existing categories (I.) before proposing a
new category based on the purpose of the regularisation (II. and IIL.). The
final step draws a distinction from those topics that are not included in the
analysis and thus narrows the scope of this study (IV.).

262 See Introduction D.II.2.
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I. Possible starting points

In their REGINE Study for the European Commission, Baldwin-Edwards/
Kraler present categories of regularisations by using the distinction drawn
in procedural law between ‘programmes’ and ‘mechanisms’. A programme
is defined as ‘a specific regularisation procedure which (1) does not form
part of the regular migration policy framework, (2) runs for a limited
period of time and (3) targets specific categories of non-nationals in an
irregular situation’, with mechanisms being a procedure that is not a pro-
gramme but ‘by which the state can grant legal status to illegally present
third country nationals residing on its territory’ often based on humanitar-
ian grounds and ‘likely to be longer-term policies’.?63

Other authors have adopted the division into programmes and mechan-
isms.?6* In theory, it is feasible to use this approach for the comparison,
though there are good reasons to doubt the effectiveness of these criteria.
The distinction between programmes and mechanisms is interesting and
certainly sensible, at least for political scientists, yet such division is not
appropriate from a legal perspective as, in a multi-national context, there
are too few differences and thus the scientific value added is negligible.

Additional identifiable criteria can be derived from de Bruycker’s study
published in the year 2000, which contains summaries of the laws from
eight Member States and — more fundamentally — a classification of five
different types of regularisations.?s> Three of the five are especially no-

table:2¢6

263 Cf. Baldwin-Edwards/Kraler, REGINE (January 2009) 8f.

264 Cf. for example Pelzer in Fischer-Lescano/Kocher/Nassibi 147.

265 De Bruycker (ed), Les regularisations des étrangers illégaux dans Iunion eu-
ropéenne. Regularisations of illegal immigrants in the European Union (2000).
The English summary is published in Apap/de Bruycker/Schmitter, EJML 2000
and for the French summary Apap/de Bruycker/Schmitter, Rapport de synthese
sur la comparaison des régularisations d’étrangers illégaux dans I'Union eu-
ropéenne in de Bruycker (ed), Les regularisations des étrangers illégaux dans
I'union européenne. Regularisations of illegal immigrants in the European
Union (2000) 24. The German and Spanish national reports (drafted by Hail-
bronner and Gortdzar, respectively) are discussed in more detail in Chapter 3.B.L
and Chapter 3.C.I.

266 An analysis of ‘Regularisation through Expedience or Obligation” and ‘Organ-
ised or Informal Regularisation’ would exceed the scope of this study and is
therefore not covered in detail.
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The study distinguishes at first between ‘permanent’ and ‘on-off’ proce-
dures.?” The term ‘permanent’ is used to describe the regularisations
set by law which are not subject to any time constraints. In contrast,
‘on-off’” procedures centre around the fulfilment of the conditions of
regularisation on a particular date, whereby the study highlights the
date of entry or presence within the territory on a particular date.

The second category divides regularisations on the basis of their indi-
vidual or collective nature.?® The criterion ‘individual’ refers to the
discretion available to the authorities.?® ‘Collective’ regularisations,
however, refer to objective criteria and thus the lack of discretion for
the authorities. A legally enforceable claim, i.e. a subjective right, to
regularisation could nonetheless arise where the criteria are satisfied.?”°

A third distinction draws on the differing protection implied by the
regularisations.?’! ‘Regularisations for protection’ concern those indi-
viduals who require protection from serious harm that would result
from deportation; humanitarian, family or medical reasons may be tak-
en into account. ‘Fait accompli’ regularisations, however, recognise the
presence on the territory for a certain period. Apap/de Bruycker/Schmit-
ter view the grant of a right to residence to irregularly staying migrants
by virtue of the de facto situation as being especially controversial.?”2

The aforementioned typology is especially notable as it was legally the first
of its kind to capture and depict certain patterns that are characteristic
of regularisations.?’? Nonetheless, one of the central problems is that it
does not allow for a categorisation that is sufficiently general and work-
able for comparative purposes. In describing the categories, Apap/de Bruy-
cker/Schmitter acknowledge that it is hardly possible to use the pairs of
criteria to categorise regularisations in a precise manner.?’# However, such
precision is needed for the purposes of the integrated comparison. The
characteristic necessary for the categorisation must therefore be especially

267 Apap/de Bruycker/Schmitter, EJML 2000, 266f.
268 Apap/de Bruycker/Schmitter, EJ]ML 2000, 267f.
269 With regard to the use of the term ‘discretion’ see Guild, Discretion, Compe-

tence and Migration in the European Union, EJML 1999, 61.

270 See Chapter 2.B.I1.2.

271 Apap/de Bruycker/Schmitter, EJML 2000, 268ff.

272 Apap/de Bruycker/Schmitter, EJML 2000, 268.

273 References are made to these in Sunderbaus, Regularization Programs for Un-

documented Migrants: A Global Survey on more than 60 Legalizations in all
Continents (2007) 29ff.

274 See just Apap/de Bruycker/Schmitter, EJML 2000, 268, 269.
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‘watertight’ to avoid overlaps and repetitions as far as possible, especially as
the methodology refrains from presenting national reports.

The research undertaken by Schieber has already been referred to in
discussing the current research in this field.?”> The author examines the
complementary protective measures and uses these as the basis for her
comparison.?’¢ However, the reference to asylum procedures constitutes a
fundamental difference as it does not create an independent concept of
regularisation that, unlike in this study, forms the starting point for the
research.?”’

A further criterion considered in the development stages of this study
concerns the division and presentation of regularisations by their criteria
and their legal consequences. Such division is not without flaws as it
does not allow regularisations to be presented as a whole, thereby result-
ing in repetitions. Where the criteria are concerned, it is conceivable to
categorise according to the persons affected (e.g. workers). For the legal
consequences, one approach would be to distinguish between the type or
legal form of the right to stay that is granted.

The reasons outlined above ultimately convinced me to favour a cate-
gorisation based on the purpose of the regularisation. Each decision under-
lying a right to stay is underpinned by a legal basis — the Aufenthaltszweck
(‘purpose of the stay’), to refer to the term used in Germany.?’® As the defi-
nition is designed around such individual decisions, linking the definition
to the purpose of the right is the most promising and fruitful basis for
devising a precise system.

II. The basis: purpose of the regularisation

Adecision granting the right to stay is in principle always linked to a particular
purpose. Yet what is covered by the purpose and which perspective is taken?
The term is derived from ‘purpose of the stay’ which describes the rele-
vant legal basis for granting the right,?”® such as humanitarian of familial
reasons. Although ‘purpose of the regularisation’ and ‘purpose of the stay’
are in essence identical, the following favours the term ‘purpose of the

275 See Introduction C.

276 Schieber, Komplementarer Schutz 117ff.

277 See Chapter 1.A.

278 Cf. on the German law in general Grof, A6R 2014, 423ff.
279 Bast, Aufenthaltsrecht 245.
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regularisation’ over ‘purpose of the stay’. It is more precise and more
appropriate as it does not cover all decisions underpinning a right to stay,
just those that fall within the scope of a regularisation. Bast is correct in
observing that the ‘purpose of the stay’ provides a basic and overarching
framework in modern residency law in which the focus is on granting
residency, not on deportation.?®® Indeed, as will be demonstrated, such
observation for German residency law also applies to its Austrian and
Spanish counterparts, supporting the assertion that linking the definition
of regularisation to the purpose of the right appears especially promising
for devising a precise system.

Where German law is concerned, the ‘purpose of the stay’ has already
been identified as a primary, horizontal criterion for classification under
the Residence Act (Aufenthaltsgesetz; AufenthG) and it is even explicitly
anchored as such in statute law.?8!

The notion ‘purpose of the stay’ is also regulated in the Austrian law
governing settlement and residence,?®? e.g. just once in asylum law with
respect to the regularisations.?®? In principle the notion may be unfamiliar
to the Aliens’ Police Act (Fremdenpolizeigesetz; FPG),?8* though this is of
little consequence as this legislation only concerns the issue of entry docu-
ments and measures terminating residency, amongst others.?85 According-
ly, ‘purpose of the stay’ may be applied in relation to Austrian law, at
least for scholarly purposes. As in German law, Austrian law also adopts
the approach whereby the decision to award a right to stay is typically
linked to a particular reason.?8¢ This is confirmed by the case law of the
Austrian Supreme Administrative Court, the Verwaltungsgerichtshof, which
often uses the term ‘Aufenthaltszweck’ 27

280 Bast, DOV 2013, 216 refers in this context to ‘Aufenthaltsgenehmigungen’ (resi-
dence approvals).

281 Bast, Aufenthaltsrecht 218ff; Bast, DOV 2013, 216 and Grofl, AGR 2014, 423~
427.

282 See just §§19(2), (3) or 26 NAG.

283 §58(6) AsylG (A) and see on the regularisations Chapter 3.A.I11.

284 See however §21(2) No. 1 FPG which regulates a reason for refusing a Visa D
where the purpose and conditions of the planned stay cannot be justified.

285 §1(1) FPG.

286 Cf. Peyrl/Neugschwendtner/Schmaus, Fremdenrecht’ (2018) 37ff and Muzak,
Fremden- und Asylrecht in Kolonovits/Muzak/Piska/Perthold/Strejcek (eds), Beson-
deres Verwaltungsrecht? (2017) 187 (201f).

287 See just VwGH 12.11.2015, Ra 2015/21/0101 or 7.12.2016, Ra 2016/22/0013.
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The above also applies to Spain.?8 The notion ‘purpose of the stay’ is
unfamiliar to Spanish law and, as in Austrian law, lacks a regulation of
such purposes,?® but the possibility for transferred application within the
context of this study remains. For instance, Serrano Villamanta structures
the ‘residence due to exceptional circumstances’ on the basis of the reasons
that pertinent to granting residency.?”® The ‘purpose of the stay’ may be
equated with the ‘motivo de la residencia’ in Spanish.

Determining the purpose requires consideration from the perspective of
the State as well as from the migrant. According to Motomura and Bast,
decisions awarding a right to stay are based on a contractual approach.?!
‘Contractual’ is not to be understood here in the literal sense as a form of
agreement between the parties, but rather describes the convergence between
the private and public interest in awarding a right to stay.?*? In principle
migrants have to comply with and subject themselves to the conditions
imposed unilaterally by the State,??? and so in effect agree to the ‘standard
terms and conditions’ regarding the types of residence title and the rules by
which they are awarded.?”* Although the State’s focus is not directed towards
the migrant’s own personal interest in migration,?”’ such as voluntary entry
or remaining in the country, ultimately the State’s and migrant’s interests
will overlap if the right to stay is granted.?¢ Since every lawfully sanctioned
migration process is based on this contractual approach, consideration of both

288 Cf. Triguero Martinez, El arraigo y los modelos actuales juridico-politicos de
inmigracion y extranjeria, Migraciones 2014, 433 (438).

289 See only Art 29ff LODYLE and Art 28ff REDYLE.

290 Serrano Villamanta, La residencia por circunstancias excepcionales. El arraigo in
Balado Ruiz-Gallegos (ed), Inmigracién, Estado y Derecho: Perspectivas desde el
siglo XXI (2008) 553 (557); see also Triguero Martinez, Migraciones 2014, 438f.

291 Cf. Bast, Aufenthaltsrecht 30f with reference to Motomura, Americans 9-12,
15-62. Motomura’s understanding of immigration is founded on two further
notions: ‘immigration as transition’ as well as ‘immigration as affiliation’.

292 Cf. Bast, Aufenthaltsrecht 219 and Grof, AGR 2014, 425. Bast, Aufenthaltsrecht
31 Fn 103 is correct in noting that this understanding is limited when applied
to refugee migration as this is characterised by the involuntarily nature of
entering into the migration agreement (‘durch die Unfreiwilligkeit des Eingehens
des Migrationskontrakts geprégt ist’).

293 See Grof, AGR 2014, 425.

294 Referring here to the analogy used by Bast, Aufenthaltsrecht 31; cf. also Bast,
DOV 2013, 216.

295 Bast, Aufenthaltsrecht 31.

296 Bast, Aufenthaltsrecht 30.
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the State’sand the individual’s personal interestare necessary to determine the
purpose of the regularisation in this study.?”

III. Purpose-based structure

The above explanations illustrate that the purpose of the regularisation
is a suitable category for comparison. Regarding the methodological per-
spective, three different legislative sources allow the identification of the
relevant purpose of the regularisation: the reasons for granting a right to
stay are derived from international law, from EU law as well as from the
distinctly national law of the Member States.??8

A synopsis of the different levels shows six purposes of the regularisation
that are listed in the order according to the references to international, EU,
and domestic law: non-returnability (1.), social ties (2.), family unity (3.),
vulnerability (4.), employment and training (5.), other national interests

(6.).

Source of law Purpose of the regularisation
International and/or EU law 1. Non-returnability
2. Social ties
3. Family unity

4. Vulnerability

Purely domestic law 5. Employment and training

6. Other national interests

Table 1: Purpose of the regularisation and sources of law

The purposes of the regularisation are divided into two categories depend-
ing on whether they are linked to international or EU law (1-4) or
whether they are only anchored in national law (5-6). This depiction eases
the understanding, but is purely schematic as the differences between the
two categories or the individual purposes are only gradual.

Purposes 1-4 are influenced by international or EU law. The analysis of
the regularisations in Austria, Germany and Spain shows, however, that
the extent of the influence differs. Each are derived from higher-ranking
provisions of international or EU law. For the sake of completeness, na-

297 See Introduction D.IL3.
298 See also Menezes Queiroz, lllegally Staying 2.
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tional constitutional law in part contains corresponding guarantees that
were created before the EU Member State became bound by provisions
of international or EU law. However, where the derivation of regularisa-
tions is concerned, this aspect is disregarded as all Member States are
now bound by the provisions of international or EU law, whereas the
fundamental rights anchored in national constitutional law only apply
domestically.??? As this study takes into account the perspective of irreg-
ularly staying migrants — the so-called migrant-centred perspective’® —
the protection against expulsion under human rights and EU law will be
presented as it is required for the analysis, but there is no in-depth analysis
of the protection offered by the individual legislative provisions. The focus
is directed towards the question of the higher-ranking sources of law that
provide the source for the regularisations analysed in Chapter 4. This is an
essential step to find a basic framework that can be referred to in Chapter §
in devising an EU Regularisation Directive.

The provisions of international and EU law may trigger two different
consequences for the Member States. On the one hand, it is possible
that provisions such as Articles 3 and 8 ECHR represent a legal obstacle
to return and thus guarantee particular protection against expulsion.3%! |
use the expression ‘obstacle to return” when, for factual or legal reasons,
an obstacle arises in relation to the return. However, the term ‘obstacle’
indicates that the circumstances are not permanent and as such there
remains the possibility for the return to occur (again). In the interest of
simplicity, the term ‘prohibited’ is only used when it reflects the wording
of legislation. The focus is on determining whether there is an ‘obligation
to regularise’. Nevertheless, the provisions of international and EU law do
not oblige the Member States to grant a migrant a right to stay to in a
given case.>2 The Member States therefore retain the discretion whether to
approve residency of such persons.?® A claim to residency can, however,
arise at national level. Conversely, the migrants in such cases do not have
a legal claim to regularisation due to higher-ranking provisions, yet it

299 On the standard, see Introduction D.II.1.

300 See Introduction D.IL3.

301 Cf. Diekmann, Menschenrechtliche Grenzen des Rickfithrungsverfahrens in
Europa (2016) 153-163; Tewocht, Drittstaatsangehorige 418 with further refer-
ences; Cholewinski, No Right of Entry in Groenendijk/Guild/Minderhoud (eds), In
Search of Europe’s Borders (2002) 107 (1071f);

302 For detail on Art 3 ECHR, Chapter 1.B.IIL.1.b. and Chapter 2.B.I.2.a. and on
Art 8 ECHR, Chapter 1.B.II.2.-3.

303 See Chapter 2.B.1.
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can be seen in practice that Member States often respond to the legal
obstacles to return by granting a right to stay, even if they would not be
obliged to do so by international or EU law. The European Commission
therefore acknowledged in 2004 that ‘{mJost Member States recognise that
for pragmatic reasons the need may arise to regularise certain individuals
who do not fulfil the normal criteria for a residence permit. By carrying
out regularisation operations, governments attempt to bring such migrants
into society rather than leaving them on the margins, subject to exploita-
tion’.3%4 I therefore argue that in such instances Member States often go
beyond the provisions of international and EU law, notwithstanding that
this development does not receive sufficient acknowledgement in the cur-
rent legal discussion.

Assuming they are not interpreted as mere protection against expulsion,
certain high-ranking provisions may, on the other hand, trigger an obliga-
tion to regularise, i.e. to grant a right to stay. This may first appear as
contradiction, but it can be explained by the fact that the existence of
a legal obligation to grant a right to stay (as opposed to the existence
of a legal obstacle to return) is often disputed and depends on how the
legislative provisions are interpreted. This will be demonstrated in relation
to the principle of non-refoulement.3® Arguments for such an obligation
would afford migrants a legal claim to regularisation and therefore remove
any discretion the Member States have in this regard.3% In order to best
present the effects of the higher-ranking provisions on the Member States,
I will explain these in detail both in the following and in Chapter 2.B.
and Chapter 4, outlining also whether or not there is an obligation for the
Member States to grant a right to stay.

The purposes 5 and 6 are at present anchored foremost in national law
and, in comparison to the purposes 1-4, have not been permeated by
international or EU law, at least not noticeably. I assume for now that
contextual aspects have contributed to the development and establishment
of these particular regularisations, but will return to this assumption in the
course of the comparison in Chapter 4. For example, the Member State
may require more workers to cover domestic shortfalls.3*” This does not

304 COM(2004) 412 final, 9.

305 See Chapter 1.B.IIL.1.b. and Chapter 2.B.II.2.a.

306 See below, Chapter 2.B.I1.2.a.

307 See Chapter 4.E.IV. on the discussion regarding the shortage of skilled workers
in Germany or Chapter 4.E.I-1III. on social, employment or training roots in
Spain.
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mean that the EU does not also have competences in this area and has be-
come legislatively active.3*® Regularisation purposes in national law may
constitute a patchwork of EU and national rules, which especially shows
the gradual nature of the differences between the two identified categories
or six regularisation purposes.

Three of the six regularisation purposes identified above (namely ‘social
ties’, ‘family unity’ and ‘employment and training’) correlate with the ba-
sic types of permissible purposes of residence accounted for by Bast in the
German Residence Act (humanitarian grounds, family unity and employ-
ment).3” ‘Training’ could be included as a fourth distinct type, though is
to be rejected as it falls within the broad interpretation of employment (or
occupation).3!0 Bast only refers to selected parts of the German Residence
Act in his analysis,3!" whereas the three additional purposes arise from the
wider framework of this study.

1. Non-returnability

The Return Directive in principle obliges the Member States to terminate
the irregular stay either by return or by granting a right to stay.>!? In
this context, the first purpose of the regularisation is non-returnability,
which is largely derived from human rights guarantees. The principle of
non-refoulment is prominently anchored in Articles 2 and 3 ECHR as well
as in Article 33 of the Refugee Convention. Furthermore, it is regulated
almost verbatim in Article 19(2) CFR3'3 and, according to Article 5 of the
Return Directive, to receive due consideration in the implementation of
the Directive.’'* The ECJ has qualified the principle of non-returnability

308 See Art 4(2)(j) TFEU.

309 Bast, Aufenthaltsrecht 219 refers to §§ 16-38a AufenthG.

310 For Germany, §2(2) AufenthG as well as BeschV and for detail Chapter 3.B.IL.2.
For Austria, see just §2(1) Nos. 7 and 8 NAG and on the Austrian AusIBG
Kreuzhuber/Hudsky, Arbeitsmigration (2011) mn 61.

311 Chapter 2 Parts 4-6 AufenthG.

312 See Chapter 2.B.1.

313 Explanations relating to the Charter of Fundamental Rights, O] 2007 C 303/17,
18 and 24. Art 4 CFR is not listed as Art 19(2) CFR is lex specialis; cf. Lukan
in Holoubek/Lienbacher (eds), GRC-Kommentar? (2019) Art 4 GRC mn 1 with
further references.

314 See also Recital 24 and Horich, Abschiebungen 41 with further references. See
also Art 9 and Art 13 Return Directive and Chapter 2.B.IL

79

(o) ENR


https://doi.org/10.5771/9783748912798
https://www.nomos-elibrary.de/agb

Chapter 1 — Conceptualising regularisations

under the Charter as a fundamental and subjective right;*'S according to
Article 52(3) CFR, the rights under the Charter are identical to those of the
ECHR.31¢ This study refers only to the principle of non-refoulement under
the ECHR (and thus indirectly to the CFR) as a deeper analysis would sim-
ply be far too extensive. The principle of non-refoulement absolutely pro-
hibits the return of migrants to their country of origin where there is the
threat of serious violations of human rights (torture and other inhuman or
degrading treatment or punishment).3'” Broadly speaking, the regularisa-
tions within this purpose are derived from the principle of non-refoule-
ment under the ECHR and CFR as well as the relevant provisions of the
Return Directive. However, before the legal and factual reasons are ex-
plored in detail, it is first necessary to briefly explore toleration in resi-
dence law due to its close relationship to the above reasons and the context
that is relevant for the later comparison.3!8

a) Status of toleration in residence law

The legal notion of toleration subsequently describes the statutory provi-
sions in Austria and Germany.*!” Non-statutory toleration applies to Spain,
where a person is de facto tolerated, but the situation is not governed by
legislation.32°

Toleration in Austria and Germany is not equivalent to lawful residency,
but is not to be viewed as a mere irregular stay because of the particular

315 ECJ 18.12.2014, C-562/13, ECLL:EU:C:2014:2453, Abdida, para 46 and EC]J
19.6.2018, C-181/16, ECLI:EU:C:2018:465, Gnandi, para 53. See also ECJ
24.6.2015, C-373/13, ECLI:EU:C:2015:413, HT, para 65.

316 See just EC] Abdida, para 47 on Art 19(2) CFR and ECJ 24.4.2018, C-353/16,
ECLI:EU:C:2018:276, MP, para 37 on Art 4 CFR. Further ECJ 26.9.2018,
C-180/17, ECLLIEU:C:2018:775, X and Y, para 31 with further references on
Art 47 CFR.

317 Cf. Thurin, Der Schutz des Fremden vor rechtswidriger Abschiebung: Das
Prinzip des Non-Refoulement nach Artikel 3 EMRK? (2012) 102ff; Dembour,
When Humans Become Migrants (2015) 197-249 and De Weck, Non-Refoule-
ment under the European Convention on Human Rights and the UN Conven-
tion against Torture (2016).

318 See only Hailbronner in de Bruycker 253.

319 For an analysis of the position of toleration in the German context see Nachti-
gall, Die Ausdifferenzierung der Duldung, ZAR 2020, 271 (275ff).

320 Menezes Querroz, llegally Staying 112 refers to this as ‘de facto toleration’. See
also Chapter 3.B.I.
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status rights that are attached to toleration.??! The concept is Janus-like.
On the one hand, it unifies aspects of a right to stay, such as
— a partially temporary, partially permanent de facto residency acknowl-
edged by law,

- status rights and
- elimination of administrative3?? or judicial sanctions.??3
Yet on the other hand also combines aspects of an irregular stay, such as
— the decision to return, and
- the unlawful stay.
Furthermore, each legally regulated instance of toleration can qualify as
a preliminary step towards a right to stay where there is the prospect of
regularisation,?* i.e. the possibility for a tolerated person to acquire a right
to stay (as understood here). Conversely, this does not mean that there is
a legal claim to a right to stay. Kluth/Breidenbach refer in this context to
the creation of ‘Vertrauensschutztatbestinde’ for tolerated persons,3?S which
are perhaps best described here as aspects which invoke legitimate expecta-
tions. Tolerated status must therefore be one of the relevant conditions for
granting a right to stay,??¢ though as will be shown, this does not carry the
same weight in Austrian and German law.3?” Nonetheless, even in these
cases of toleration, the features of a right to stay do not suffice to end the
irregular stay.

The phrase ‘qualified irregularity’ will be used to describe the circum-
stances in which, despite toleration, there is no prospect of regularisation.
Such phrase is appropriate as it clarifies that the stay is not regular, yet

321 Hailbronner in de Bruycker 252 refers to tolerations as a ‘quasi-residence right’.

322 For Austria, § 120(5) No. 2 FPG and Chapter 4.A.1.3.

323 See for Germany the criminal offence in §95(1) No. 2 AufenthG and Chap-
ter 3.A.IL.1. and Chapter 4.A.1.2.

324 Hoffmann, Geduldet in Deutschland - Teil 1: Aufenthaltsrechtliche Auswirkun-
gen, Asylmagazin 2010, 369 (369), also goes in the same direction.

325 Kluth/Breidenbach in Kluth/Heusch (eds), BeckOK Auslinderrecht (30" edn,
1.7.2021) §60a AufenthG mn 1. Kraler refers to a two-stage regularisation
procedure. Although the approach is taken from the perspective of political
science (and therefore being somewhat imprecise when viewed from a legal
perspective), the basic notion behind the terminology is convincing; Kraler,
IMISCOE WP No. 24 (February 2009) 8; see also Pelzer in Fischer-Lescano/Kocher/
Nassibi 158 and Hailbronner in de Bruycker 253f.

326 In Germany, toleration was a central requirement of the regularisations from
the 1990s; cf. Hailbronner in de Bruycker 252f and Chapter 3.B.I. This require-
ment still features in current Austrian and German law; see Chapter 4.A.I1.1.-2.
and Chapter 4.C.IL

327 See just Chapter 4.A.1.2.-3.
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is more than just a mere irregular stay.3?® This refers above all to the status
rights conferred as well as the assessment that the migrant cannot be (at
least temporarily) be returned. However, the lack of the prospect for regu-
larisation excludes the additional qualification as a preliminary step to-
wards acquiring a right to stay.

Irregular stay Mere irregular stay

Qualified irregular stay — legal toleration without the prospect of
regularisation

Preliminary step towards a right to stay — legal toleration with the
prospect of regularisation

Right to stay Temporary right to stay

Permanent right to stay

Table 2: Overview of residency status possibilities — graduated modePP?

b) Principle of non-refoulement under the ECHR and CFR or factual
reasons

The presence of legal or factual obstacles surrounding the removal con-
stitutes the relevant reason for regularisations under this particular cate-
gory. As already mentioned, the legal reasons refer to the principle of
non-refoulement. This does not apply to international protection within
the meaning of the Qualification Directive, i.e. refugees and beneficiaries
of subsidiary protection.?3 Consequently, the spotlight is directed only to-
wards the regularisations that go beyond the international protection; the
principle of non-refoulement regulated in Article 33 Refugee Convention
will not be examined. The Member States are in principle not obliged
to grant irregularly staying migrants a right to stay for reasons of non-re-
foulement anchored in the ECHR (and CFR*!) and the corresponding
case law.332 The Member States perform their duty under Article 3 ECHR
by protecting such migrants from expulsion. Consequently, the practice
has emerged in Austria and Germany to first tolerate such migrants.>3

328 Cf. Klarmann, lllegalisierte Migration 274-278 and 286-288.

329 Cf. also Kluth, ZAR 2007, 22.

330 See Introduction D.IL1.

331 See already the remarks in Chapter 1.B.IIL.1.

332 See ECtHR 15.9.2005, Bonger/Netherlands, 10154/04; for criticism Dembour, Mi-
grants 442-481 and in general on ECtHR case law Menezes Queiroz, Illegally
Staying 109-111.

333 See Chapter 4.A.1.2.-3.
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Although this approach is in principle compatible with both the Return
Directive as well as the ECtHR case law,33* I argue that the threat of a
breach of Article 3 ECHR gives rise to an obligation to regularise under
the Return Directive.33’ The legal reasons for non-returnability may refer
to other breaches of human or fundamental rights, such as Article 8
ECHR, the sub-category ‘non-returnability’ only refers to the non-refoule-
ment principle as understood in the ECHR and CFR.

Regularisations due to factual reasons refer to the return or in part di-
rectly to the deportation process. To give an example: the return is impossi-
ble due to the lack of travel documents,?3¢ whereby the country of origin
refuses the readmission of the person affected. The inability to determine
the migrant’s origin or identity, therefore excluding return, is a further ex-
ample.33” Whereas the ECHR does not provide an obligation to regularise,
it is disputed whether such obligation features in the Return Directive,
though in my opinion such obligation exists where the non-returnability
is permanent.’3® As above for the legal reasons, migrants in Austria and
Germany will first be tolerated before a right to stay is granted.33°

2. Social ties

The second purpose is established primarily by virtue of the right to
respect for private life according to Article 8 ECHR. It describes those
regularisations that are awarded on the basis of humanitarian reasons (in
a broad sense). The State’s interest in approving residence aims to fulfil
or satisfy humanitarian obligations or considerations by granting a right
to stay. This excludes those reasons that constitute non-returnability since
they fall within such category (or the sub-category ‘principle of non-re-
foulement under the ECHR and CFR or factual reasons’).340

The reasons for the award are derived from the right to respect for pri-
vate life under Article 8 ECHR (which is practically identical to Article 7

334 On the Return Directive, see Chapter 2.B.1.
335 See Chapter 2.B.I1.2.

336 See the Travel Document Regulation.

337 Cf. also Menezes Quetroz, lllegally Staying 87.
338 See Chapter 2.B.I1.2.b.

339 See Chapter 4.A.1.2.-3.

340 See Chapter 1.B.IIL1.
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Chapter 1 — Conceptualising regularisations

CFR3#). According to the ECtHR case law, the right covers ‘multiple as-
pects of the person’s physical and social identity’ such as ‘gender identifica-
tion, name and sexual orientation’.342 However, the Member States are not
obliged to grant a residence permit or special legal status due to an existing
private life per Article 8 ECHR. The corresponding ECtHR case law pro-
vides that the obligation to grant a right to stay only arises in exceptional
cases.>® If expelling a person constitutes a disproportionate intervention in
their private life, this would just’ be a legal obstacle.?* Consequently, the
decision to award a right to stay remains once again at the discretion of the
Member States.

3. Family unity

The third purpose covers regularisations derived from the right to respect
for family life according to Article 8 ECHR. This right is not only practi-
cally identical to Article 7 CFR3* but, pursuant to Article 24(2) CFR, the
Member States must take into account the best interests of the child ‘at
all stages of the procedure’3# The ECtHR case law provides that ‘family
life’ covers ‘marriage-based relationships, and also other de facto “family
ties” where the parties are living together outside marriage or where other
factors demonstrated that the relationship had sufficient constancy’.3# It is

341 Explanations relating to the Charter of Fundamental Rights, OJ 2007 C 303/17,
20.

342 ECtHR 4.12.2008 (GC), S and Marper/United Kingdom, 30562/04 and 30566/04,
para 66. For detail Da Lomba, Vulnerability and the Right to Respect for Private
Life as an Autonomous Source of Protection against Expulsion under Article 8
ECHR, Laws 2017/6/32.

343 See in particular ECtHR (GC) 16.6.2012, 26828/06, Kuric/Slovenia paras 358f
and in detail Bast/von Harbou/Wessels, Human Rights Challenges to European
Migration Policy. The REMAP Study (2022) 199. See further ECtHR 15.6.2006,
58822/00, Shevanova/Latvia, para 69 and Fn 501.

344 Farcy in de Bruycker/Cornelisse/Moraru 442 with further references; Schieber,
Komplementirer Schutz 82-100 and Thym, Respect for private and family life
under Article 8 ECHR in immigration cases: a human right to regularize illegal
stay?, ICLQ 2008, 87; Menezes Queiroz, lllegally Staying 104-109.

345 Explanations relating to the Charter of Fundamental Rights, OJ 2007 C 303/17,
20.

346 ECJ 14.1.2021, C-441/19, ECLLEU:C:2021:9, TQ, para 44; see also EC]J
10.5.2017, C-133/15, ECLL:EU:C:2017:354, Chavez-Vilchez, para 70, EC]
8.5.2018, C-82/16, ECLI:EU:C:2018:308, KA, para 71.

347 ECtHR 24.1.2017 (GC), Paradiso and Campanelli/Italy, 25358/12, para 140.
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thus a question of fact that depends on whether there is a close personal
relationship. The relevant reason for the purpose of this regularisation
aims at preserving and maintaining family ties. Providing protection
against expulsion under Article 8 ECHR does not mean in principle that
Member States are obliged to award a right to stay or special legal status.3#8

4. Vulnerability

The fourth purpose is characterised by the focus on vulnerable groups of
people or situations. In Germany, for example, these are referred to as
‘hardship’ cases, which describe humanitarian or personal emergencies.?¥
‘Vulnerability’ indeed consists of humanitarian reasons in the broad sense,
and thus displays parallels to the regularisation purpose ‘social ties’, but it
is defined as a separate purpose and can be divided into two sub-categories:
‘victim protection’ is derived from higher-ranked legislative provisions
(specifically from EU law), whereas the sub-category ‘other emergency
situations’ is not derived from either international or EU law.

a) Victim protection3°

Victim protection is derived from EU secondary law. Article 8 of the
Human Trafficking Directive and Article 13(4) of the Employers Sanctions
Directive are the most relevant provisions in this regard.>*! The provisions
apply to victims of specific criminal offences. Neither afford the affected
migrant a right to receive a right to stay, rather the decision remains
at the discretion of the Member State, which only has to determine the
conditions for awarding such right under domestic law. The Member
States provide residency status for the victims of human trafficking and
for those undocumented migrants who were employed under particularly

348 See Fn 343 and 501.

349 §23a AufenthG; cf. Litke, Humanitire Bleiberechte auferhalb des Fliichtlingss-
chutzes im Rahmen des Aufenthaltsgesetzes, ZAR 2004, 397 (402); for detail,
Chapter 4.D.IL1.

350 In detail Frei, Menschenhandel und Asyl: Die Umsetzung der volkerrechtlichen
Verpflichtungen zum Opferschutz im schweizerischen Asylverfahren (2018).

351 On the Employers Sanctions Directive Vogelrieder, Die Sanktionsrichtlinie: ein
weiterer Schritt auf dem Weg zu einer umfassenden Migrationspolitik der EU,
ZAR 2009, 168.
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exploitative working conditions or were illegally employed as a minor.
Awarding legal residence should protect the victims from further criminal
acts against them. There is also often a public interest in criminal prosecu-
tion.

b) Other emergency situations

The sub-category ‘other emergency situations’ represents a ‘catch-all’ pur-
pose in the broader sense as it can cover various different regularisations,
yet each share the common feature that they are not derived from either
international or from EU law. ‘Other emergency situations’ concerns vul-
nerable groups or individuals in a vulnerable situation who have no other
possibility to regularise their residency. As mentioned, the German ‘grant-
ing residence in case of hardship’ is one such regularisation.352

The duration of previous stays is a further example of a reason for award-
ing a right to stay. This covers cases in which the duration of particular
(factual and ir/regular) previous stays are relevant for the decision granting
the right to stay.>>® Furthermore, legislation may provide that the duration
of previous stays has to be satisfied on a particular date. As for those
regularisations that may be subsumed under ‘employment and training’,
the duration of previous stays is one of many factors that are considered
in balancing interests under Article 8 ECHR. However, for the purpose
outlined here, the duration of the previous stay is central to the underlying
reason for granting the right to stay.

5. Employment and training

The fifth purpose (like the sixth purpose to be analysed in the following)
has so far been anchored in purely domestic law, although in comparison
to the regularisation purposes 1-4 there is no such distinct permeation of
international and EU law. The EU has, for example, passed the Students
and Researchers Directive to regulate certain aspects and provide legal

352 §23a AufenthG and see Chapter 4.D.IL.1.

353 In some regularisations this reason constitutes one of the conditions for the
award, but is often only of a subsidiary character in relation to the other condi-
tions.
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claims for certain groups (e.g. students). As noted above, a patchwork of
EU and national rules underpin regularisations within this purpose.

The purpose of such regularisation is linked to employment or train-
ing/education in a broad sense. It may concern an employed or self-em-
ployed activity>** and may also be linked to training/education. Specifi-
cally, the conditions for the regularisation thus refer to employment or
training/education already exercised over a particular period of time or to
commencing prospective employment. The grant of a right to stay thus
aims at the continuation of existing employment or to allow prospective
employment to commence legally.

Employment is also one of several factors to be considered in relation
to Article 8 ECHR.3 Unlike other regularisations based on Article 8
ECHR,>¢ here employment and training concern the relevant require-
ment for the regularisation.

6. Other national interests

The sixth purpose describes those regularisations whose reason for grant-
ing is solely based on the protection of other national interests. For exam-
ple, it may be considered to grant a right to stay to allow participation
as a witness in criminal proceedings or for the protection of the political
interests of a Member State. In relation to ‘vulnerability’ and the sub-cate-
gory ‘protection of victims’, the main focus is on the protection of victims,
as the name indicates. The purpose of the regularisation discussed here
primarily serves other national interests.

354 §2(2) AufenthG and see Chapter 3.A.11.2.

355 ECtHR 10.1.2017, Salija/Switzerland, 55470/10, para 51; ECtHR 20.9.2011,
AA/United Kingdom, 8000/08, paras 62 and 66; ECtHR 15.1.2007 (GC),
Sisojeva/Latvia, 60654/00, para 95; ECtHR 31.1.2006, Sezen/Netherlands, 50252/99,
para 48. Detailed Oswald, Das Bleiberecht: Das Grundrecht auf Privat- und
Familienleben als Schranke fir Aufenthaltsbeendigungen (2012) 231-233 and
Reyhani/Nowak, Beschiftigung von Asylsuchenden in Mangelberufen und die
ZulassigkeitvonRiickkehrentscheidungen(4.7.2018),https://bim.lbg.ac.at/sites/fil
es/bim/attachments/reyhaninowak_gutachten_art_8_abs_2_emrk_04072018.pdf
(31.7.2022)8ff.

356 See Chapter 1.B.II1.2.-3.
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IV. Delimitation

The scope as well as the content of this study need to be distinguished
from those topics that could qualify as regularisations under the above
definition, but are not taken into consideration for the purposes of the
comparison in Chapter 4.

1. Temporary protection

The Directive on minimum standards for giving temporary protection in
the event of a mass influx of displaced persons (Temporary Protection Di-
rective) primarily concerns displaced persons warranting protection. The
Directive has already been transposed by the Member States and provides,
inter alia, the possibility to provide a residence permit once the Directive
has been ‘activated’ at EU level by a Council Decision. Accordingly, cate-
gorisation as a regularisation would be possible. However, as the Directive
has never been activated at EU level until Russia’s military invasion of the
Ukraine in February 2022, it has not been included in the scope of this
study as its relevance during the research for this study could not be seen
in practice despite its transposition into national law.38

2. Marriage and registered partnerships

Marriages and registered partnerships are ultimately family law matters
and thus belong to the civil law domain.?® Administrative law only mere-
ly concerns the examination whether there is a marriage, partnership or
adoption ‘of convenience’.3® Each act giving rise to marriage, a partner-
ship or adoption is purely of civil law nature. This may have effects on

357 See Decision (EU) 2022/382 and regarding the non-activation Ineli-Ciger, Time
to Activate the Temporary Protection Directive, EJML 2016, 1 (13ff). See in
more detail Ineli-Ciger, Temporary Protection in Law and Practice (2018).

358 See Chapter 3.A.II1.4. and Chapter 3.B.IIL.4.

359 On Austrian law Welser/Kletecka, Grundriss des biirgerlichen Rechts: Band '
(2018) mns 30, 34f and 1392ff.

360 Cf. on Austrian law §§ 117f FPG and Messinger, Schein oder Nicht Schein. Kon-
struktion und Kriminalisierung von ,Scheinehen“ in Geschichte und Gegen-
wart (2012); on German law §27(1a) AufenthG; cf. on Spanish law Art 53(2)(b)
LODYLE and Boza Martinez, El régimen sancionador en la normativa de extran-
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the residence status of irregularly staying migrants, especially where EU
citizens are involved and in circumstances in which the marriage or regis-
tered partnerships affords others the status as a family member.

In general there are no (direct) effects under residency law where irregu-
larly staying migrants marry or enter into a registered partnership with one
another. However, this study very much covers instances of marriage or
adoption. Several of the regularisations analysed herein are derived from
the right to respect for family life under Article 8 ECHR.3¢! This right is
defined, inter alia, by familial relationships that are consequently to be
considered in the comparison in Chapter 4. Be that as it may, entering into
marriage or registered partnership is only a matter to be considered when
granting a right to stay and thus does not by itself give rise to such right.
Marriages or registered partnerships may therefore not be understood as a
regularisation for the purposes of this study and are thus not examined.

V. Interim conclusion

A categorisation of regularisations has been created for the purpose of
the comparison of the approaches in Austria, Germany and Spain. The
integrated comparison requires consideration of many different factors
and thus presents a particular methodological challenge. Consequently,
several existing structural approaches have been analysed with regard to
their suitability as a system for regularisations.

For example, the REGINE Study divides regularisations into regularisa-
tion programmes and regularisation mechanisms. When viewed through a
legal lens, however, the division into two such aspects is not appropriate
as there are too few cross-jurisdictional differences to allow for a fruitful
contribution. Furthermore, there is an insufficient overlap between the
characteristic relevant for categorisation and the definition of regularisa-
tion used in this study. Older research is also notable due to the typology it
creates, but it does not allow for a categorisation that is sufficiently general
and workable for the purposes of the intended comparison.

The favoured approach is ultimately a categorisation on the basis of the
purpose of the regularisation. The expression is derived from the ‘purpose
of the stay’, which describes the relevant legal reason for granting the

jerfa in Boza Martinez/Donaire Villa/Moya Malapeira (eds), La nueva regulacion
de la inmigracidn y la extranjerfa en Espafia (2012) 471 (482ff).
361 See Chapter 1.B.IIL3.
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right. Although the terms are in essence identical, the ‘purpose of the
regularisation’ is a more precise and better suited concept as it only covers
those decisions which fall within the notion of regularisation. As the
definition of regularisation is centred around such individual decisions,
linking the definition to the purpose of the right appears as the most
promising and fruitful basis for devising a precise system.

The next step extracted the relevant purposes of regularisations from
sources of law across three levels (international, EU, and national law):
‘non-returnability’, ‘social ties’, ‘family unity’, ‘vulnerability’, ‘employment
and training’ and ‘other national interests’.

As depicted in Table 1, the purposes were divided into two categories
determined by their link to international and/or EU law (purposes 1-4)
or to purely domestic law (purposes 5—6). These can trigger two different
consequences for the Member States: on the one hand, it is possible that
international or EU laws represent a legal obstacle and thereby ensure
particular protection against return. Nevertheless, the Member States are
not obliged to grant a right to stay. The decision to approve the residency
in such cases is thus at the discretion of the Member States. However, a
claim to residency may arise at national level. Conversely, the migrants
in such cases do not have a legal claim to regularisation by virtue of higher-
ranking provisions. Practice shows that the Member States often grant a
right to stay in response to the legal obstacles to return. As they are not
obliged to do so under international or EU law, they thus go beyond these
higher-ranking laws. This requires greater consideration in the current
legal discussions. On the other hand, particular higher-ranking provisions
can trigger an obligation to regularise (i.e. to grant a right to stay) in so
far as they are not interpreted as merely protecting against return. This
is explained by differing interpretations of the respective higher-ranking
provisions, though it is disputed whether there is a legal obligation to
grant a right to stay as opposed to the existence of a legal obstacle to
return.

The purposes 5 and 6 are at present only anchored in purely domestic
law and are not derived from higher-ranking provisions of international
or EU law. This forms the basis for my (provisional) assumption that the
context has contributed to the development and establishment of such
different regularisations.3¢

362 See Chapter 4.G.
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Finally, a distinction was drawn to those topics, namely temporary pro-
tection as well as marriage and registered partnerships, that are not anal-
ysed in the comparison in Chapter 4.

Chapter 2 — EU competence concerning trregular migration and regularisations

This Chapter®® focuses on the European Union’s legislative competence
regarding irregular stays and regularisations, examining in particular both
primary and secondary law. The current EU acquis does not feature leg-
islation concerning regularisations, though Article 6(4) Return Directive
allows the Member States to regularise irregularly staying migrants.

I will first address the EU immigration policy with regard to irregular
migration in general (A.). The spotlight then pans to the Return Directive
(B.) as a basis for determining whether EU primary law features a regular-
isation policy. Answering this question first requires an analysis of the
mandates anchored in Article 79(1) TFEU (C.). This allows me to demon-
strate that the EU immigration policy pursued so far is not prescribed
by EU primary law. The analysis then shifts to the question whether the
competences under present primary law allow the EU to pass legislation
aimed at regularising irregularly staying migrants (D.).

A. Irregular migration under EU immigration policy

For the purposes of this analysis, the term immigration policy is under-
stood as each EU policy rooted in primary law, specifically in Article 79
TFEU.3¢4 1 therefore begin with a political concept within EU law, which I
then outline in relation to irregular migration.

The use of the term ‘fight’ in relation to illegal immigration was first
used in 1991 in a report from a meeting of the European Council.3¢’

363 Earlier drafts of parts of this Chapter were published in Hinterberger/Klammer in
Filzwieser/Taucher; Hinterberger/Klammer, NVwZ 2017; Hinterberger in Lanser/Po-
tocnik-Manzouri/Safron/Tillian/Wieser as well as Hinterberger, Maastricht Journal
of European and Comparative Law 2019. See Introduction D.IIL

364 For detail on the notion see Thym, Europidische Einwanderungspolitik:
Grundlagen, Gegenstand und Grenzen in Hofmann/Lobr (eds), Europaisches
Flichtlings- und Einwanderungsrecht (2008) 183 (183ff).

365 European Council, Report from the Ministers responsible for immigration to
the European Council meeting in Maastricht on immigration and asylum
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The Treaty of Maastricht, which entered into force in 1993, set ‘combat-
ting unauthorized immigration, residence and work’ as a matter of ‘com-
mon interest’ requiring cooperation between the Member States.3*¢ The
distinction between immigration and residence is notable as it creates two
distinct concepts, whereby Article 79(2)(c) TFEU now refers to ‘illegal
immigration and unauthorised residence’.

The entry into force of the Schengen Agreement®®” in 1995 not only
abolished internal border controls but the increased security and moni-
toring of external borders also became characteristic of the EU political
agenda concerning migration.’¢® The later Treaty of Amsterdam played a
highly important role for the common immigration policy by bringing the
policy areas within the Community domain.3%® By creating an ‘area of free-
dom, security and justice’”° immigration policy became a separate policy
area independent of the internal market.’”! In 1999, ‘illegal immigration’
and ‘illegal residence’ became express competences after the Treaty of
Amsterdam had entered into force.3”> However, unlike the Treaty of Maas-
tricht, the Treaty of Amsterdam did not contain an express reference to

policy (3.12.1991), SN 4038/91 (WGI 930); cf. European Council, Conclusions
(12.12.1992), SN/456/92, No. 18.

366 ArtK1(3)(c) TEC.

367 Cf. Ter Steeg, Das Einwanderungskonzept der EU (2006) 73ff; Winkelmann,
25 Jahre Schengen: Der Schengen-Acquis als integraler Bestandteil des Euro-
parechts — Bedeutung und Auswirkung auf die Einreise- und Aufenthaltsrechte
- Teil 1, ZAR 2010, 213 and Winkelmann, 25 Jahre Schengen: Der Schengen-Ac-
quis als integraler Bestandteil des Europarechts — Bedeutung und Auswirkung
auf die Einreise- und Aufenthaltsrechte, ZAR 2010, 270.

368 On the essence of the Schengen Agreement in its interaction with external bor-
ders see Michl, Dystunktionale Auffengrenze und binnenstaatliche Reaktion —
zur unionsrechtlichen Zulassigkeit einseitiger Mafnahmen in Zeiten grofler Mi-
grationsstrome in Bungenberg/Giegerich/Stein (eds), ZEuS-Sonderband: Asyl und
Migration in Europa — rechtliche Herausforderungen und Perspektiven (2016)
161 (162ff). Critical, Bigo, Border Regimes Police Cooperation and Security in
an Enlarged European Union in Zielonka (ed), Europe Unbound: Enlarging and
Reshaping the Boundaries of the European Union (2003) 213.

369 On the development, Bast, Urspriinge der Europiisierung des Migrationsrechts
in FS Kay Hailbronner (2013) 3 (3) or also Desmond, HRLR 2016, 247f.

370 Art 67ff TFEU; see for example COM(2000) 782 final and COM(2000) 167 final,
with detailed contributions in Baldaccini/Guild/Toner (eds), Whose Freedom,
Security and Justice? EU Immigration and Asylum Law and Policy (2007) as
well as Costello, Human Rights 17ff.

371 So Thym in Hofmann/Lohr 189f with further references.

372 Art 63(3)(b) TEC in the version OJ 1997 C 340/1; for detail Peers, EU Justice and
Home Affairs Law. Vol 1: EU Immigration and Asylum Law* (2016) 445f.
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‘combatting’ or ‘fighting’ irregular immigration as a common interest or
purpose. The use of the term ‘combat’ in relation to ‘illegal immigration’
was reintroduced in 2009 via the Treaty of Lisbon, namely in Article 79(1)
TFEU.373

The European Commission’s 2001 Communication regarding a com-
mon policy in the ‘fight’ against illegal immigration and human traffick-
ing expressly highlights that ‘illegal entry or residence should not lead
to the desired stable form of residence’.37#4 Less than three months after
this Communication, in February 2002, the European Council proposed
a ‘comprehensive plan to combat illegal immigration and trafficking of
human beings in the European Union’,>”s which proposed short and medi-
um-term measures, ranging from visas to returns.

In this sense Article 79(1) TFEU refers, inter alia, to the ‘prevention
of, and enhanced measures to combat, illegal immigration’ as one of the
current mandates in the Treaty.3”¢ The 2008 Return Directive makes a key
contribution to this process and broadly harmonises the return policy.3””

The (restrictive) immigration policy is also apparent in the 2015 ‘Agenda
on Migration’, in which the reduction of incentives for irregular migration —
symbolically — forms the first of four key areas.3”® Overall, the EU also presses
on with the policy?”? in its 2020 New Pact on Migration and Asylum.3%0
According to the Commission, the Agenda strives to set out an effective and
balanced migration policy that is fair, robust and realistic.3¥! Whether these
goals can actually or even be achieved by the legal instruments in place indeed
requires critical analysis.382

373 See Chapter 2.C.L

374 COM(2001) 672 final, 6. See also COM(2004) 412 final, 11.

375 Q] 2002 C 142/23.

376 See Chapter 2.C.I.

377 See Chapter 2.B.

378 COM(2015)240 final, 9ff; cf. Carrera/Guild/Aliverti/Allsopp/Manieri/Levoy, Fit for
purpose? The Facilitation Directive and the criminalisation of humanitarian
assistance to irregular migrants (2016), http://www.europarl.europa.cu/Reg
Data/etudes/STUD/2016/536490/IPOL_STU%282016%29536490_EN.pdf
(31.7.2022).

379 As outlined in Introduction A.

380 COM(2020) 609 final, 2 and 7-9.

381 COM(2015) 240 final, 7f.

382 Kraler, Journal of Immigrant and Refugee Studies 2019, 94f.
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B. Return Directive

Following the above outline of EU immigration policy concerning irregu-
lar migration, this section turns to the main instrument presently used to
‘combat’ an irregular stay: the Return Directive. The section first explains
the general structure and content (I.) before examining whether current
secondary law allows the Member States to regularise irregularly staying
migrants or if they are even obliged to do so (IL.).

I. General structure and content

The harmonisation and effectuation of return procedures have been in EU
crosshairs since 1999,3%3 with the Return Directive passed almost a decade
later in 2008.38 The Directive aims foremost at an ‘effective removal
and repatriation policy [...] with full respect for their fundamental rights
and dignity’.>8 Horich states in this respect that the Directive successfully
balances the interests in the effective termination of residence and the
observance of the fundamental rights of the persons affected by the proce-
dure.386

Chapter II of the Return Directive concerns the “Termination of Illegal
Stay’ and contains the Directive’s core provision, Article 6(1), whereby
the irregular stay is in principle to be terminated by a return decision
and the subsequent return process.>®” For the purposes of the Directive,
all migrants without a residence permit or other authorisation offering a

383 See just COM(2017) 200 final and Acosta Arcarazo, The Returns Directive in
Peers/Guild/Acosta Arcarazo/Groenendigk/Moreno-Lax (eds), EU Immigration and
Asylum Law. Vol 2: EU Immigration Law? (2012) 455 (484ff).

384 For a useful overview of the background see Lutz, The Negotiations on the
Return Directive: Comments and Material (2010) and Pollet, The Negotiations
on the Return Directive: Challenges, Outcomes and Lessons learned from an
NGO Perspective in Zwaan (ed), The Returns Directive (2011) 25.

385 ECJ Mabhdi, para 38 referring to Recitals 2 and 11. See further ECJ 30.5.2013,
C-534/11, ECLI:EU:C:2013:343, Arslan, paras 42, 60: ‘effective removal’; Recom-
mendation (EU) 2017/432 and Horich, Abschiebungen 31f with further refer-
ences.

386 Horich, Abschiebungen 307. See also Bast, Aufenthaltsrecht 101fF.

387 Recital 11 Recommendation (EU) 2017/432: ‘In accordance with Article 6(1) of
Directive 2008/115/EC, the Member States should systematically issue a return
decision to third-country nationals who are staying illegally on their territory’.
Cf. Acosta Arcarazo in Peers/Guild/Acosta Arcarazo/Groenendijk/Moreno-Lax 490;
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right to stay are staying irregularly. The expression ‘irregular’ is used in this
study as a synonym for ‘illegal’ as used in the Directive.388

Article 6(1) of the Return Directive obliges the Member States to issue
a return decision.?®® This was confirmed by the ECJ in E/ Dridi3*° At
first glance it appears as an instruction to the Member States, though I
will show in the following that this is ‘merely’ one of two equal options.
Issuing a return decision depends on whether it can be enforced,®! as
legal or factual obstacles to return may exist. The migrant in question
can or should initially comply with the return decision by departing the
Member State voluntary.’*> The ECJ made it clear in its case law that the
voluntary departure according to Article 7(1) has priority over the forced
removal.3*3 Where the person does not leave the territory of the Member
State on a voluntary basis, the decision may ultimately be enforced via
forced removal.3** Member States shall therefore return irregularly staying
migrants instead of granting a right to stay. This is one of the reasons why
the EU has not passed regularisation legislation.

The basic approach of issuing a return decision is subject to three excep-
tions.?*> The first requires irregularly staying migrants who hold a valid
residence permit issued by another Member State to go to that Member

Boeles/den Heijer/Lodder/Wouters, European Migration Law? (2014) 392; Horich,
Abschiebungen 73ff.

388 Art2(1) and Art 3 No. 2 Return Directive and see also Chapter 1.A.IL.1.

389 Art 3 No. 4 Return Directive; Horich, Abschiebungen 73.

390 ECJ 28.4.2011, C-61/11, ECLI:EU:C:2011:268, E/ Dridi, para 35; affirmed ECJ
Achughbabian, para 31, ECJ 23.4.2015, C-38/14, ECLLI:EU:C:2015:260, Zaizoune,
para 31, ECJ TQ, para 41 and EC]J 3.3.2022, C-409/20, ECLI:EU:C:2022:148, UN,
para 42. Before issuing a return decision against an unaccompanied minor, the
Member State concerned must carry out a general and in-depth assessment of
the situation of that minor, taking due account of the best interests of the child,
though this does not mean that the return will be enforced; ECJ TQ, paras 60
and 74-81.

391 Cf. Horich, Abschiebungen 92.

392 Art 7 Return Directive. For criticism of the terminology, Berger/Tanzer, Die
Rickfihrungsrichtlinie im Spannungsfeld von effektiver Rickfihrungspolitik
und Grundrechtsschutz - eine Analyse unter Beriicksichtigung der osterreichis-
chen Gesetzeslage in Salomon (ed), Der Status im europdischen Asylrecht (2020)
265 (280f).

393 ECJ UN, para 50 with further references.

394 Art 8 Return Directive; ECJ TQ, paras 79f.

395 See also ECJ Zaizoune, para 32.
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State.?*® The second provides for the procedure if a person is taken back by
another Member State under a bilateral agreement.?*” The most important
exception is to be found in the first sentence of Article 6(4): ‘Member
States may at any moment decide to grant an autonomous residence
permit or other authorisation offering a right to stay for compassionate,
humanitarian or other reasons to a third-country national staying illegally
on their territory’.>”® The wording suggests that an individual evaluation is
necessary before a residence permit can be granted to an irregularly staying
migrant.’” Generally speaking, this exception to issue a return decision
rests on the national sovereignty that the Member States continue to main-
tain in this matter.*®* As a consequence, the first sentence of Article 6(4)
allows the Member States to terminate the irregular stay by granting a resi-
dence right, i.e. via a regularisation,*! namely a process which terminates
the irregularity per the Return Directive.*’? The residence permit or ‘other

396 Art 6(2) Return Directive. Cf. ECJ 16.1.2018, C-240/17, ECLI:EU:C:2018:8, E,
paras 44-48.

397 Art 6(3) Return Directive. Cf. Acosta Arcarazo in Peers/Guild/Acosta Arcara-
z0/Groenendijk/Moreno-Lax 494 and Horich, Abschiebungen 73ff.

398 See further also ECJ 9.11.2010, C-57/09 and C-101/09, ECLLI:EU:C:2010:661,
B and D, paras 115-121 and ECJ 18.12.2014, C-541/13, ECLI:EU:C:2014:2451,
M’Bodj, paras 4347 regarding the relationship between the Qualification Direc-
tive and Return Directive and the question of the cases in which the Member
States may issue residence permits for humanitarian reasons which do not
represent ‘international protection’ under the Qualification Directive.

399 Costello, Human Rights 96 therefore argues that there would be a tense relation-
ship between regularisation programmes and the Return Directive. Similarly,
Augustin, Die Rickfiihrungsrichtlinie der Europaischen Union. Richtliniendog-
matik, Durchfihrungspflichten, Reformbedarf (2016) 227-230; see however
Schieber, Komplementirer Schutz 282, 311f and 334. On the aforementioned
programmes, Chapter 1.B.I. and Chapter 3.C.I.

400 Cf. Martin, The Authority and Responsibility of States in Aleinzkoff/Chetail
(eds), Migration and International Legal Norms (2003); Nafziger, The General
Admission of Aliens under International Law, AJIL 1983, 804; Dauvergne, Mak-
ing People Illegal: What Globalization Means for People and Law (2008) 2ff;
Bosniak, Human Rights, State Sovereignty and the Protection of Undocumented
Migrants under the International Migrant Workers Convention, International
Migration Review 1991, 737 (754).

401 Art 6(4) Return Directive; cf. EC] Mahdi, para 88: ‘enables’ and ECJ 22.11.2022,
C-69/21, ECLI:EU:C:2022:913, X, para 86. In this sense, Desmond in Wies-
brock/Acosta Arcarazo 75.

402 See Chapter 1.A.I1.
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authorisation offering a right to stay’*®? under the respective national law
must afford lawful residence in order to actually terminate the irregular
stay.**4 Merely tolerating the irregular stay without initiating one of the
two options would contradict the Return Directive. 40

It seems at first blush that toleration under Austrian and German
law violates the Return Directive.**¢ ‘Tolerating’ migrants means that the
Austrian or German State determines that the deportation is temporarily
suspended because the return decision cannot be enforced due to ‘prohibi-
tions’ or ‘obstacles’. “Toleration’ under Austrian and German law cannot
be considered as comparable to a residence permit as it does not establish
legal residency under national law.*07 It is rather to be understood as a
postponement of removal pursuant to Article 9 Return Directive. The
postponement forms part of the return.#08

Article 9(1) Return Directive provides that the removal shall be post-
poned for as long as a judicial or administrative body has granted a
suspensory effect or if the removal would violate the principle of non-
refoulement;*” the latter provision is the most relevant to this study.
Article 9(2) Return Directive regulates the cases in which removal may
be postponed.#!® The Directive does not regulate the arrangements for the
postponement, thereby leaving this matter to national law.#!! Nonetheless,
the Member States are to observe and ensure the ‘procedural safeguards’
in Chapter III of the Return Directive. In this respect, Lufz regards the

403 The Commission views the expression ‘other authorisation’ as a catch-all provi-
sion which covers all cases that do not fall under the notion of residence permit
according to Article 2 No. 16(b) SBC; Return Handbook 2017, 105 Fn 2.

404 In this sense, Return Handbook 2017, 88f; Lutz in Thym/Hailbronner Art 6
Return Directive mns 13 and 26 and Menezes Queiroz, lllegally Staying 155.
The national law is relevant to determine the irregular status because of the
fact that Art 3 No. 2 Return Directive refers to the ‘conditions for entry,
stay or residence in that Member State’; cf. Return Handbook 2017, 10S;
ECJ 7.6.2016, C-47/15, ECLI:EU:C:2016:408, Affum, paras 46ff; ECJ 3.6.2021,
C-546/19, ECLLI:EU:C:2021:432, BZ, paras 43—45 and ECJ TQ, para 71.

405 Return Handbook 2017, 98, 100. Cf. Menezes Queiroz, Illegally Staying 91 and
Horich, Abschiebungen 73, 92 with further references.

406 See Chapter 4.A.1.2.-3.

407 §31(1a) No. 3 FPG and § 60a(3) AufenthG; cf. Fn 404.

408 See also Chapter 2.B.I11.2.a.

409 See also EC] Gnandi, para 47.

410 Cf. Lutz in Thym/Hailbronner Art 9 Return Directive mn 3.

411 Lutz in Thym/Hailbronner Art 9 Return Directive mn §. See Chapter 4.A.1.
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decision to postpone as falling under the notion of ‘return decision’.#1?
Member States have tried in part to circumvent these safeguards by not
issuing a return decision, which de facto constitutes a postponement.#!3
Alongside their rights, irregularly staying migrants are also subject to per-
form certain obligations if the removal is postponed during the period for
voluntary departure.41

Consequently, legal ‘toleration’ of migrants accords in principle with
the Return Directive as a return procedure has been initiated and a return
decision issued, but not yet enforcement. Problems arise if a Member State
tolerates an individual over a long period of time without granting a right
to stay (long-term non-returnability).#’> Such so-called ‘Kettenduldungen’
(literally: chain tolerations) or the current ‘Ausbildungsduldung (temporary
suspension of deportation for the purpose of training) in Germany are
thus especially concerning from the perspective of EU law.41¢

Each Member State may grant a residence permit to an irregularly stay-
ing migrant after the return process has commenced or has concluded
with legal effect.#'” In such case the third sentence of Article 6(4) Return
Directive provides that the Member States are free to decide whether to
withdraw the return decision or suspend it for the duration of validity of
the residence permit.#18

In short, Member States have to decide between the return procedure
or regularisation according to my understanding of the Return Directive.
As already indicated above, this is why the two options for the Member
States are equal in nature: both have the effect of ending the irregular
stay. Following the ECJ decision in E/ Dridi, the Member States must in
principle issue a return decision and implement a return process,*!? yet
in Zaizoune the EC] emphasised that this ground rule applies without
prejudice to the exceptions under Article 6(2)-(5) Return Directive.*?* The

412 Lutz in Thym/Hailbronner Art 9 Return Directive mn 5. The Commission states
that postponing the removal ‘should normally be adopted together with the
return decision in one administrative act’; Return Handbook 2017, 132.

413 Lutz in Thym/Hailbronner Art 9 Return Directive mn 5.

414 Art 7(3) and Art 9(3) Return Directive; also Menezes Queiroz, lllegally Staying
101.

415 See Chapter 2.B.11.2.b.

416 See Chapter 4.A.1.2.d. and Chapter 4.E.IV.1.

417 Cf. Augustin, Rickfihrungsrichtlinie 227.

418 Cf. Lutz in Thym/Hailbronner Art 9 Return Directive mn 3.

419 See Fn 390.

420 EC]J Zaizoune, para 32.
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Member States are free to decide at every stage of the process — even after
issuing the return decision — to grant a residence permit. Consequently,
the Return Directive leaves Member States the possibility to regularise ir-
regularly staying migrants.#?!

It cannot be overlooked that in September 2018 the Commission pro-
posed a reform the Return Directive.*?2 At the time of writing (31.7.2022),
these proposals have not yet been accepted,*?? and therefore closer analysis
is not required. The proposals for reform would also have no effect on the
general approach of the Return Directive. The Commission believes that
a ‘stronger and more effective™?** return policy would be achieved by, for
example, relaxing the requirements for detention. The criticism here was
that an increase in the return rate is to be achieved, yet no facts or figures
were presented as to why changing individual provisions should actually
have such effect.#?’

II. An obligation to regularise under the Return Directive?

It is disputed whether an obligation to regularise exists under the Return
Directive or, in turn, whether irregularly staying migrants have a claim to
regularisation. Such obligation to grant a right to stay cannot be derived
generally from Articles 3 and 8 ECHR, as discussed above.*?¢ However, the

421 In this sense ECJ TQ, paras 71f.

422 COM(2018) 634 final.

423 Cf. NN, Asylum seckers appealing returns must get own travel documents,
euobserver.com (6.11.2018), https://euobserver.com/justice/143290 (31.7.2022).

424 European Commission, A stronger and more effective European return policy
(12.9.2018), https://ec.europa.eu/info/sites/default/files/soteu2018-factsheet-retur
ns-policy_en.pdf (31.7.2022). See above Introduction A. and Chapter 2.A.

425 Cf. Machjer/Strik, Legislating without Evidence: The Recast of the EU Return
Directive, EJML 2021, 103; Eisele, The proposed Return Directive (recast). Sub-
stitute Impact Assessment (February 2019), http://www.europarl.europa.cu/Reg
Data/etudes/STUD/2019/631727/EPRS_STU(2019)631727_EN.pdf (31.7.2022);
ECRE, ECRE Comments on the Commission Proposal for a Recast Return
Directive COM(2018) 634 (November 2018), https://www.ecre.org/wp-content
/uploads/2018/11/ECRE-Comments-Commission-Proposal-Return-Directive.p
df (31.7.2022) and Peers, Lock ‘em up: the proposal to amend the EU’s Returns
Directive, EU Law Analysis Blog (12.9.2018), http://eulawanalysis.blogspot.com/
2018/09/lock-em-up-proposal-to-amend-eus.html (31.7.2022).

426 See Chapter 1.B.IIL, especially Chapter 1.B.1I.1.b. and Chapter 1.B.II1.2.-3.
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future ECtHR case law needs to be observed as this could have an effect on
the application and interpretation of the Return Directive.*?

1. Opponents of an obligation to regularise

The opponents of an obligation to regularise (such as the European Com-
mission or Lutz) base their argument on the ECJ decision in Mahdi,**8
whereby the ‘purpose of the [Return Directive] is not to regulate the
conditions of residence on the territory of a Member State of third-country
nationals who are staying illegally and in respect of whom it is not, or
has not been, possible to implement a return decision’.#? The Return
Directive ‘must be interpreted as meaning that a Member State cannot be
obliged to issue an autonomous residence permit, or other authorisation
conferring a right to stay, to a third-country national who has no identity
documents and has not obtained such documentation from his country
of origin, after a national court has released the person concerned on the
ground that there is no longer a reasonable prospect of removal within
the meaning of Article 15(4) of that directive. However, that Member
State must, in such a case, provide the third-country national with written
confirmation of his situation’.#3° In this direction also goes the M and A as
well as the X decision that are discussed below in Chapter 2.B.I1.2.a.

One may therefore deduce that, according to the ECJ, where removal
is factually®! impossible, there is in principle no claim to the grant of a
right to stay in the form of a residence permit or other authorisation to
stay (and thus to regularisation) if a return decision cannot be enforced
against an individual.#32 This is rather to be understood as a postponement

427 Also Menezes Queiroz, lllegally Staying 87.

428 Return Handbook 2017, 138 and Lutz in Thym/Hailbronner Art 14 Return Di-
rective mns 13f; Menezes Queiroz, 1llegally Staying 103, 176; Desmond in Wies-
brock/Acosta Arcarazo 76; Farcy in de Bruycker/Cornelisse/Moraru 447f.

429 ECJ] Mahdi, para 87.

430 ECJ Mahdi, para 89.

431 The ECJ decisions regarding references for a preliminary ruling always con-
cern just those legal issues in order ‘to provide the national court with an
answer which will be of use to it; ECJ 4.9.2014, C-119/13 and C-120/13,
ECLI:EU:C:2014:2144, eco cosmetics and Raiffeisenbank, para 32. In Mahdi, the
migrant did not have any identity documents, therefore the response from the
EC]J can only be applied to those cases in which there are factual obstacles to
return.

432 ECJ Mabhdi, paras 87f and see also Fn 428.
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of removal under Article 9 of the Return Directive.** According to Arti-
cle 14(2) of the Directive, Member States are only obliged to issue written
confirmation;** this allows for quick verification of the residency status in
case of police controls, for example.¥* The postponement of removal or
the written confirmation do not in any case establish a lawful stay.

The opponents of an obligation to regularise refer not only to the
decision in Mahdi but also to Abdida, the first case in which the court
dealt with obstacles to return resulting from health issues. According
to this decision: ‘In the very exceptional cases in which the removal of
a third country national suffering a serious illness to a country where
appropriate treatment is not available would infringe the principle of
non-refoulement, Member States cannot therefore, as provided for in Arti-
cle S of Directive 2008/115, taken in conjunction with Article 19(2) of the
Charter, proceed with such removal’.43¢ The ECJ also provides that, from
a procedural perspective, it is also necessary that the affected individual
has a remedy with suspensive effect in order to ensure that the return
decision will not be enforced before the domestic authorities and courts
have decided on the potential violation of Article 3 ECHR.#” However,
the ECJ does not approach the question whether the possibility or the
obligation to regularise results from an obstacle to return, but merely
notes that this is at the discretion of the Member States.#*® According to
the Court, the persons concerned must be granted such a legal position
so that their status rights accord with the obligations resulting from the
Return Directive.*? As the ECJ qualifies such cases as the postponement
of removal,*? the persons concerned thus have the minimum rights under

433 See Chapter 2.B.1.

434 Recital 12 and Art 14(2) Return Directive. The Member States may determine
the form and format of the confirmation; cf. Lutz in Thym/Hailbronner Art 9
Return Directive mn 11.

435 Return Handbook 2017, 138.

436 EC] Abdida, para 48. For detail Hinterberger/Klammer in Filzwieser/Taucher 120f.

437 ECJ Abdida, para 53. Confirmed by EC] Gnandi, paras 54 and 56ff.

438 EC]J Abdida, para 54 with reference to Recital 12 Return Directive.

439 For detail Diekmann, Menschenrechtliche Grenzen; Hinterberger/Klammer, Der
Rechtsstatus von Geduldeten: Eine Analyse unter besonderer Berticksichtigung
auf das Grundrecht der Menschenwiirde in Salomon (ed), Der Status im europa-
ischen Asylrecht (2020) 315 (315ff) and in English Hinterberger/Klammer, The
Legal Status of Tolerated Aliens in Austria through the Lens of the Fundamen-
tal Right to Human Dignity, University of Vienna Law Review 2020, 46 (46ff).

440 ECJ Abdida, paras 57 and 59.
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Article 14 Return Directive.#! More favourable national provisions are
permissible according to Article 4(3) Return Directive, provided that they
are compatible with the Directive.#> The minimum rights are, in particu-
lar, the satisfaction of basic needs as well as the provision of emergency
health care and the essential treatment of illnesses during the stay in the
Member State.##? Such interpretation by the ECJ opens the floodgates to
many practical problems because the discretion granted to the Member
States is too broad and thus accompanied by considerable legal uncertain-
ty. This is demonstrated especially in cases of long-term non-returnability
and the resulting state of limbo for the person concerned. To sum up the
argumentation in Abdida that is used by the opponents of an obligation to
regularise: postponement under the Return Directive suffices and a regu-
larisation is not needed.

2. Proponents of an obligation to regularise

Before I turn to the proponents of an obligation to regularise, as already
stated above in the introduction, I (with the ECJ) consider a person as
non-returnable when ‘it is not, or has not been, possible to implement
a return decision’.*** Menezes Quetroz offers a further definition: ‘Non-re-
movable migrants are third-country nationals who, despite their status as
irregular migrants, cannot (yet) be removed from EU territory as a result
of legal, humanitarian, technical or even policy-related reasons’.4> The au-
thor states that the non-removable persons are in a ‘transitory and atypical
legal situation’. 46

The Return Directive requires Member States to choose between return
or regularisation.*¥” This is not readily apparent from the wording of
Article 6(1) Return Directive, whereby the ‘Member States shall issue a
return decision to any third-country national staying illegally on their
territory, without prejudice to the exceptions referred to in paragraphs 2
to 5. The first sentence of Article 6(4) Return Directive provides, however,

441 Cf. Horich, Abschiebungen 127f.

442 Cf. Horich, Abschiebungen 28 with reference to ECJ El Dridi.

443 ECJ Abdida, paras 59t.

444 ECJ Mahdi, para 87.

445 Menezes Queiroz, lllegally Staying 182. See also below Fn 491.

446 Menezes Queiroz, lllegally Staying 97ff. See also the comments in Introduc-
tion C.

447 See Chapter 2.B.1.

102

(o) ENR


https://doi.org/10.5771/9783748912798
https://www.nomos-elibrary.de/agb

B. Return Directive

that ‘Member States may at any moment decide to grant an autonomous
residence permit or other authorisation offering a right to stay for compas-
sionate, humanitarian or other reasons to a third-country national staying
illegally on their territory’. At first it appears that this provision is not
an obligation to regularise as the Member States may decide at their own
discretion whether to grant a residence permit to an irregularly staying mi-
grant.*$ Conversely, Article 6(1) Return Directive obliges Member States
to issue a return decision. An obligation to regularise could thus only exist
in as far as the broad discretion for the Member States is removed entirely.
In my reading, the first sentence of Article 6(4) Return Directive pro-
vides an obligation to regularise in two circumstances. I agree with Horich
that such obligation exists in all cases in which the return would violate
the principle of non-refoulement,** yet at the same time I believe that
such obligation exists in all cases in which there are permanent obstacles to
returning the migrant concerned. As Acosta Arcarazo, the arguments for an
obligation to regularise in both of these cases are derived from the Return
Directive itself:*° the Member States must terminate the irregular stay
either by enforcing the return decision or by granting a right to stay.*!
Issuing the return decision requires enforceability, indeed initiating the
return procedure presupposes the possibility that it is successfully imple-
mented to terminate the stay.*? Member States are therefore faced with an
obligation to regularise in all cases in which the decision to return cannot
be enforced. The Return Directive gives no scope for long-term irregulari-
ty,3 and it is for this reason that the discretion under the first sentence

448 See Chapter 2.B.1.

449 Cf. Horich, Abschiebungen 125f. See also Acosta Arcarazo, The Charter, deten-
tion and possible regularization of migrants in an irregular situation under the
Returns Directive: Mahdi, CMLRev 2015, 1361 (1377).

450 Acosta Arcarazo, CMLRev 2015, 1377f. In the same vein Desmond, The Return
Directive: clarifying the scope and substance of the rights of migrants facing ex-
pulsion from the EU in King/Kuschminder (eds), Handbook of Return Migration
(2022) 137 (146f).

451 See Chapter 2.B.1.

452 Horich, Abschiebungen 92.

453 As the Commission does not derive an obligation to regularise from the Return
Directive and assumes that the Member States will in principle issue a return
decision, it also assumes that this practice will increase ‘the absolute number of
cases in which Member States issue return decisions which cannot be enforced
due to practical or legal obstacles for removal’; Return Handbook 2017, 137.
Consequent, the Commission accepts situations of long-term irregularity which
often arise, as is shown in practice; see Chapter 4.A.L
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of Article 6(4) is in fact dissolved. Such view is best expressed in the Euro-
pean Commission’s Return Handbook 2017: ‘Member States are obliged
to issue a return decision to any third-country national staying illegally
on their territory, unless an express derogation is foreseen by Union law
[...]. Member States are not allowed to tolerate in practice the presence
of illegally staying third-country nationals on their territory without either
launching a return procedure or granting a right to stay. This obligation
on Member States to either initiate return procedures or to grant a right
to stay aims at reducing “grey areas”, to prevent exploitation of illegally
staying persons and to improve legal certainty for all involved’.#* This
approach - to reduce and prevent ‘grey areas’ — has been recently also
confirmed by the ECJ.#* The ‘postponement of removal’#¢ in Article 9
Return Directive also accords with this approach, but by its nature the
term ‘postponement™” incorporates a distinct temporal element that ex-
cludes ‘permanent’ postponement. Consequently, such wording cannot
cover cases of permanent non-return.

Such interpretation is supported by the effer utile principle (‘principle
of effectiveness’), whereby provisions of EU law are afforded the most ef-
fectiveness as possible.**® The ECJ attaches considerable weight to the effet
utile principle in the removal process,*? with ‘an effective removal and
repatriation policy [...] with full respect for [...] fundamental rights#¢0
at its core. The Court in Affum stated, for instance, that imposing a sen-
tence of imprisonment before the transfer to another Member State would
‘would delay the triggering of that procedure and thus his actual removal,
thereby undermining the directive’s effectiveness’.#¢! Furthermore, the EC]J
has also dealt with the ‘effectiveness’ of the removal process in relation to
rejected applications for international protection in Grandi and with the

454 Return Handbook 2017, 100.

455 ECJ BZ, para 57; see, however, also Chapter 2.B.11.2.a.

456 See Chapter 2.B.1.

457 The German and Spanish versions use the term Aufschub and aplazamiento,
respectively.

458 Cf. Oblinger/Potacs, EU-Recht und staatliches Recht: Die Anwendung des Euro-
parechts im innerstaatlichen Bereich® (2017) 15.

459 See also ECJ 14.9.2017, C-184/16, ECLI:EU:C:2017:684, Petrea, paras 57, 62 and
65; ECJ X and Y, paras 34-36 and 43f.

460 ECJ Mahdi, para 38 with reference to Recitals 2 and 11.

461 ECJ Affum, para 88. The German version of the decision refers to praktische
Wirksamkeit (‘practical effectiveness’), see Horich, Abschiebungen 283 with fur-
ther references.
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rights of the defence under the Return Directive in MG and NR.#%? In addi-
tion, ‘Article 8(1) of Directive 2008/115 requires Member States, in order
to ensure the effectiveness of return procedures, to take all measures neces-
sary to carry out the removal of the person concerned, namely, pursuant
to Article 3, point S, of that directive, the physical transportation of the
person concerned out of that Member State’.#63 Each of these findings by
the Court is based on the premise of ‘an effective removal and repatriation
policy [...] with full respect for [...] fundamental rights’.46* Accordingly,
the discretion afforded to the Member States under Article 6(4) is removed
should it affect the ‘effectiveness’ of the Return Directive and thus be
contrary to an effective removal policy. Long-term irregularity contradicts
the aforementioned EU requirements and are thus not to be considered as
‘effective’. 465

The ECJ decision in UN also needs to be mentioned here. Even though
it deals with voluntary return, the ECJ elaborates that the voluntary
compliance with the obligation to return has priority over the forced
removal.#¢ However, the Court then continues that if a person wants
to regularise his or her stay within the period of voluntary return, the
Return Directive does not preclude this possibility.*¢” Said period can be
extended by the Member State ‘until the completion of a procedure to
regularise his or her stay’.#6% According to UN, the only limit to such an
extension are the grounds laid down in Article 7(4) Return Directive, with
no discernible absolute time limit. The ECJ only refers to the fact that
any extension must be ‘appropriate’ and ‘necessary because of the specific
circumstances of each case’.4¢?

The UN decision is ground-breaking in so far as the ECJ states for the
first that Member States may wait for a person to fulfil the requirements of
a specific regularisation before proceeding with deportation. More specifi-
cally, the ECJ held that an extension of the period for voluntary departure

462 ECJ Gnandi, para 50 and ECJ 10.9.2013, C-383/13 PPU, ECLI:EU:C:2013:533,
MG and NR, paras 36 and 41f.

463 EC]J Zaizoune, para 33 and also ECJ TQ, para 79.

464 ECJ Mabhdi, para 38 with reference to Recitals 2 and 11.

465 In this sense ECJ TQ, para 80; see further ECJ BZ, para 57. On the question of
effectiveness see also Introduction B., Chapter 2.C.I. and Chapter 4.A.

466 ECJ UN, para 50 with further references.

467 ECJ UN, para 51.

468 ECJ UN, para 58 and see also paras 54 and 56 and see in general Article 7(2)
Return Directive.

469 ECJ UN, para 62.
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‘may be extended for a reasonable period in the light of the circumstances
of the case, such as the length of stay, the existence of dependent children
attending school or the existence of other family and social links’.#”® This
development in the case law that specifically refers to Article 6(4) Return
Directive is not (yet) laying down an obligation to regularise,*’! but it does
explicitly mention regularisations as an effective measure to end irregular
stay and confirms the approach taken in this study. The position taken by
the ECJ seems convincing due to the necessary and foreseeable steps that
Member States and the concerned migrants may take during the extension
of the period of voluntary return. In these cases, the end of the irregular
stay seems foreseeable in contrast to permanently non-returnable migrants.

Hence and in my reading, the first sentence of Article 6(4) Return
Directive establishes an obligation to regularise in the two cases outlined
below: the option to return is not enforceable and the effectiveness of the
Return Directive cannot be guaranteed otherwise.#’? The right to respect
for private and family life under Article 8 ECHR and Article 7 CFR is
not analysed in detail here as it would extend far beyond the scope of
this study.43 This also applies to an examination of whether an obligation
to regularise can be derived from the inviolability of human dignity un-
der Article 1 CFR## or if such a right exists regarding unaccompanied
minors.#3

a) Principle of non-refoulement under the ECHR and CFR
The first group of cases concerns the principle of non-refoulement as

understood in human rights law under the ECHR and the CFR. The prin-
ciple anchored in Article 19(2) CFR will thus also be examined, but not

470 EC]J UN, para 63.

471 ECJ UN, para 64.

472 Similar with regard to effet utile, Menezes Queiroz, lllegally Staying 176; similar
in relation to permanently non-returnable, Klarmann, llegalisierte Migration
292-294.

473 On ECtHR case law see Fn 343 and 501 and ECJ X, paras 83ff.

474 On the relationship between Art 1 CFR, the Return Directive and the State
obligation to satisfy the basic needs of non-returnable persons, see Hinterberg-
er/Klammer in Salomon and Hinterberger/Klammer, University of Vienna Law
Review 2020.

475 Cf. Bast/von Harbou/Wessels, REMAP 202 with reference to ECJ TO.
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Article 33 Refugee Convention.#’¢ If a return and consequently the return
decision violate this principle, Member States are obliged to grant a right
to stay. As Horich correctly asserts, viewed from a procedural standpoint
the grant of a right to stay is the only option if issuing a return decision
constitutes a breach of the non-refoulement principle.#”” The discretion
under Article 6(4) Return Directive is removed. Interpreting this provision
in line with fundamental rights therefore turns the ‘may [...] decide’ into
a ‘must [...] decide’.#”® Such interpretation of the Return Directive does
not stem from the ECHR, but from Article 51(1) in conjunction with
Article 19(2) CFR.# In such instances the possibility for the Member
State to decide to terminate the irregular stay either by return or regularisa-
tion in effect becomes an obligation to regularise. This is to be assessed
independently of the fact that Article 9(1)(a) Return Directive also allows
for the postponement of removal in such cases. Following the structure
of the Directive, postponement is subordinate to the return decision or
its implementation. Hence, the postponement may only become relevant
if a return decision is issued — in my interpretation this is prohibited
due to the non-refoulement principle. The interpretation advocated here
is supported by ECJ case law which places the protection of fundamental
rights at the core of the interpretation of directives: ‘In the final analysis,
while the Directive leaves the Member States a margin of appreciation,
it is sufficiently wide to enable them to apply the Directive’s rules in
a manner consistent with the requirements flowing from the protection
of fundamental rights’. %9 Furthermore, as has been noted, the Return
Directive aims to create an ‘an effective removal and repatriation policy
[...] with full respect for [...] fundamental rights’.48!

In March 2021, the EC]J stated in M and A that a return decision cannot
be issued since this would violate the principle of non-refoulement.*$? This
approach was confirmed in November 2022 in the X decision.*®3 Somehow

476 See Chapter 1.B.IIL1.

477 Horich, Abschiebungen 125f and see also Berger/Tanzer in Salomon 247 and
Frik/Fux, Subsidiarer Schutz und die Akteursproblematik — Vorgaben fiir eine
unions- und gleichheitsrechtskonforme Novellierung, migralex 2019, 43 (49).

478 In this sense Acosta Arcarazo, CMLRev 2015, 1375ff.

479 EC] Gnandt, para 51 and ECJ X and Y, paras 27 and 31.

480 ECJ 27.6.2006, C-540/03, ECLI:EU:C:2006:429, Parliament/Council, para 104; see
also ECJ 4.3.2010, C-578/08, ECLI:EU:C:2010:117, Chakroun, paras 44 and 63.

481 ECJ Mabhdi, para 38 with reference to Recitals 2 and 11.

482 ECJ 24.3.2021, C-673/19, ECLLEU:C:2021:127, M and A, paras 40, 42, 45f.

483 ECJ 22.11.2022, C-69/21, ECLLI:EU:C:2022:913, X, paras 58f and 76.
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puzzling is the decision in BZ. In sharp contrast to the position taken in
this study, and only three months after the M and A decision, the ECJ held
that a return decision has to be issued, even though it cannot be enforced
because of the principle of non-refoulement.*3* The M and A as well as the
X case thus seem to be an argument against the proposed obligation to reg-
ularise as the ECJ does not establish such an obligation.*%

The analysis of Austrian, German and Spanish law will show that the ap-
proach in these legal systems accords in principle with the view expressed
here.*%¢ However, although in my opinion Member States are subject to
an obligation to regularise as issuing the return decision would violate
the principle of non-refoulement, there are circumstances in which the
Member States still issue a return decision but postpone it according to
Article 9(1)(a) Return Directive.

b) Permanently non-returnable

The second group concerns cases in which migrants are permanently non-
returnable for factual reasons.*®” For example, the return is impossible
due to the lack of travel documents,*® whereby the country of origin
refuses to readmit the person concerned. A Member State is obliged to
grant a right to stay if the return decision — and consequently the return
— is permanently unenforceable, despite taking all necessary measures to
implement it.#¥ My interpretation accords with the aim of the Return
Directive to eliminate all forms of irregularity and uncertainty concerning
residency, be this via a return decision and (forced) deportation or by
granting a right to stay.*°

However, questions surround the point in time from which the non-re-
moval of an irregularly staying migrant is deemed permanent. Following
the definition advocated by Lutz, a person is permanently ‘non-returnable’
in the sense of a predictive decision if there is no longer a reasonable
prospect of removal within the meaning of Article 15(4) Return Directive

484 EC] BZ, paras 58f.

485 ECJ M and A, para 43 and ECJ X, paras 84-87, in particular para 86; cf. Lutz in
Thym/Hailbronner Art 6 Return Directive mn 32a.

486 See Chapter 4.A.

487 See Chapter 1.B.IIL.1.b.

488 See the Travel Document Regulation.

489 See Fn 463.

490 See above, Chapter 2.B.IL.2.
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and thus the person concerned has to be released immediately.#’! An indi-
cation for determining permanent non-removal could lie in the maximum
period for detention, namely 18 months. In principle the detention is
limited to 6 months, but this may be extended by a further 12 months if,
despite all reasonable efforts by the Member State, the removal is likely to
last longer, e.g. due to the aforementioned factual reasons.*? Lutz takes the
18-month de facto residency as the basis for his proposed EU regularisation
measure aimed at ‘non-returnable returnees’ who cooperate with the na-
tional authorities.*> One could therefore argue that the Return Directive
imposes an obligation upon the Member States to regularise if they cannot
remove a person within 18 months.#4

The starting point for this 18-month period could be the date on which
the return decision is legally effective. An alternative would be, for exam-
ple, the date of the decision. This would be far easier to determine, but
the decision is of course only enforceable by the Member State once it
has gained legal effect. Ultimately it will be for the ECJ (or the EU legisla-
tor)*3 to determine the relevant point at which the migrant becomes per-
manently non-returnable thus triggering the aforementioned obligation to
grant a right to stay.

Where the practice in the Members States is concerned, it should be
noted that this currently does not accord with the remarks above. I only
need to refer here to Germany, where the competent authorities have
the possibility to ‘tolerate’ persons on a yearly basis, which often results
in so-called ‘Kettenduldungen’ (literally: chain tolerations).*’¢ According to
the ECtHR, the protection under Article 8 ECHR typically only extends
to ‘settled migrants’,*7 which is why in a similar case the court decided
that such ‘chain tolerations’ are in principle compatible with Article 8
ECHR. However, the protection can also extend to irregularly staying
migrants: in Jeunesse/Netherlands the ECtHR held that a factual, ‘tolerated’

491 Lutz, EJML 2018, 30f and 39f. See also EC] Mahdi, para 89.

492 Art 15(5) and (6) Return Directive.

493 Lutz, EJML 2018, 48.

494 1In the same sense Bast/von Harbou/Wessels, REMAP 206.

495 See Chapter 5.

496 In the same sense Bast/von Harbou/Wessels, REMAP 201 and see Chap-
ter 4.A.1.2.c.

497 ECtHR Butt/Norway, para 78; for criticism Da Lomba, Vulnerability and the
Right to Respect for Private Life as an Autonomous Source of Protection
against Expulsion under Article 8 ECHR, Laws 2017/6/32, 3ff and especially
10ff and Dembour, Migrants 442-481.
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and irregular stay exceeding 16 years triggered the obligation for the State
to grant residency under Article 8 ECHR.#® In contrast to German law,
the term ‘tolerated’ used by the ECtHR does not refer to formal toleration.
The situation is better compared with Spain, where there is a (non-statuto-
ry) tolerated and irregular stay.#* Furthermore, the ECtHR took further
factors into consideration, for example the fact that all members of the
applicant’s family are Dutch nationals and the fact that the applicant did
not have a criminal record. The ECtHR was faced with a further unusual
case of a ‘stateless migrant’ in Hot/Croatia®® in which the applicant had
lived for almost 40 years in Croatia, in part legally and in part tolerated
by the State, thus having a claim to regularisation.’®! It is to be noted
for German law that §25(5) AufenthG provides that ‘a foreigner who
is enforceably required to leave the federal territory may be granted a
temporary residence permit if departure is impossible in fact or in law’ if
the person has been tolerated for 18 months and the other requirements
are satisfied.5%? There is no legal claim, but the provision can be viewed
as a starting point to transpose the aforementioned obligation to grant a
right to stay in cases where the situation as non-returnable is permanent.
The current ‘Ausbildungsduldung’ is another German provision that appears
to contradict the Return Directive:** it suspends the deportation for the
purpose of training for three years.>%4

M. Interim conclusion
In simple terms, Member States must choose between the return proce-

dure or regularisation. They remain free to grant a residence permit at any
stage of the process or even after issuing the return decision and thus the

498 ECtHR jeunesse/Netherlands, para 116.

499 See Chapter 4.A.1.1.

500 See further also ECtHR 26.6.2012, Kuri¢/Slovenia, 26828/06, paras 339-362.

501 ECtHR Hoti/Croatia, paras 118-124; cf. Swider, Hoti v. Croatia — a landmark
decision by the European Court of Human Rights on residence rights of a
stateless person, European Network on Statelessness Blog (3.5.2018), https://ww
w.statelessness.cu/blog/hoti-v-croatia-landmark-decision-european-court-human
-rights-residence-rights-stateless-person (31.7.2022).

502 See Chapter 4.C.I1.2.

503 ECJ TQ, paras 691f and cf. Rof, EuGH, 14.01.2021 - C-441/19: Anforderungen
an eine Riickkehrentscheidung gegeniber einem Minderjahrigen, NVwZ 2021,
550 (552).

504 See in detail Chapter 4.E.IV.1.
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Return Directive does not exclude the possibility for the Member States to
regularise irregularly staying migrants. However, ECJ case law and scholar-
ly opinions have fuelled the debate whether there is an obligation to regu-
larise under the Return Directive. I argue that Article 6(4) Return Directive
obliges the Member States to grant a right to stay to irregularly staying mi-
grants in two sets of circumstances: the return would violate the principle
of non-refoulement as per the ECHR and CFR or where the obstacles pre-
venting the removal of the migrant concerned are permanent. Here the
Member States no longer have the discretion awarded by the first sentence
of Article 6(4) Return Directive as the alternative, namely return, is not en-
forceable.

C. EU competences under Article 79(1) TFEU

Following the insights into EU immigration policy concerning irregular
migration in general and the Return Directive, the focus now shifts to
the mandates and competences anchored in Article 79(1) TFEU: ‘The
Union shall develop a common immigration policy aimed at ensuring,
at all stages, the efficient management of migration flows, fair treatment
of third-country nationals residing legally in Member States, and the pre-
vention of, and enhanced measures to combat, illegal immigration and
trafficking in human beings’. This raises the question of the objectives,
possibilities and barriers that underpin these concepts and how these are
to be assessed. The reference to ‘immigration’ includes both regular and
irregular migration as well and the entry and subsequent stay.’%S T will
analyse the three relevant fields, placing emphasis on the prevention of,
and enhanced measures to combat irregular migration (I.) before address-
ing the development of a common immigration policy at all stages (II.)
and the fair treatment of third-country nationals (IIL.).

I. Prevention and enhanced measures to combat irregular migration

The Treaty of Maastricht first contained a provision in which ‘combatting
unauthorized immigration, residence and work’ was stipulated as a matter

505 Cf. Thym in Hofmann/Léhr 195f with further references and Bast, llegaler
Aufenthalt und europarechtliche Gesetzgebung, ZAR 2012, 1 (1).
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of ‘common interest’ for the then European Community.’% However, nei-
ther the Treaty of Amsterdam nor the Treaty of Nice contained a similarly
worded provision of this kind.>%7 It was first in 2009, with the entry into
force of the Treaty of Lisbon, that the objectives of EU primary law were
redefined and established.’® Although the proposed Treaty establishing
a Constitution for Europe never entered into force, its Article I1I-267 is
identical to the current Article 79(1) TFEU.5%

Preventing and taking enhanced measures to combat irregular migra-
tion reflects the direction of EU immigration policy.’!® As human traffick-
ing is excluded from the following analysis, I will not discuss Article 79(2)
(d) TFEU, namely the measures to combat trafficking in persons. The
objective and the content of the term ‘prevention’ are especially clear. The
classic risk-avoidance approach shall nip irregular migration in the bud.’!!
Particular groups, especially poorly qualified or economic migrants,!?
should be deterred from entering the EU.S13 The EU shall achieve this
objective above all through preventative measures.’'4

The second element concerns the proverbial ‘fight’ against irregular
migration. The EU Treaties contain more than 20 uses of the terms ‘com-
bat’ or ‘combatting’, for example in relation to crime, terrorism, fraud, dis-
crimination, racism and xenophobia, immigration, or climate change.’!s
Literally, ‘combat’ means ‘a fight between two people or things’; ‘to try to
stop something unpleasant or harmful from happening or increasing’.516
Reducing the number of irregularly staying migrants has meant that the

506 ArtK1(3)(c) TEC.

507 See Art 63(3) and (4) TEC in the version O] 1997 C 340/1 as well as OJ 2001
C 80/1.

508 Cf. Peers, EU Justice 448ff.

509 Also Weif8 in Streinz (ed), EUV/AEUV Kommentar® (2018) Art 79 AEUV mn 6.
For a comparison see Hellmann, Der Vertrag von Lissabon (2009) 239f.

510 Rossi in Calliess/Ruffert (eds), EUV/AEUV Kommentar® (2016) Art 79 AEUV
mns 6 and 9 refer to the provision as ‘kompetenzleitend’ (literally ‘guiding the
competence’). Wezf in Streinz Art 79 AEUV mn 2 refers to ‘recht klar definierten
Zielen® (‘clearly defined objectives’).

511 Cf. Bast, Aufenthaltsrecht 75ff.

512 Cf. Tewocht, Drittstaatsangehdrige 286ft, especially 449.

513 Also Thym in Kluth/Heusch (eds), BeckOK Auslinderrecht (30t edn, 1.7.2020)
Art 79 AEUV mn 15 with regard to the competence in Art 79(2)(c) TFEU.

514 See for instance COM(2001) 672 final, 9.

515 TEU: Arts 3(2), 43; TFEU: Arts 10, 19(1), 67(3), 75, 79(1), 79(2)(d), 86(1) and
(4), 88(1), 151, 153(1)(j), 168(1) and (5), 191(1), 208(1), 325(2) and (4).

516 Cambridge Dictionary, ‘combat’, https://dictionary.cambridge.org/dictionary/eng
lish/combat (31.7.2022).
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‘fight’ against irregular migration has become a paradigm of EU immigra-
tion policy. One reason for this is the control Member States seck to have
over the composition of its resident population.’'” Ter Steeg has stated
that the political direction of immigration policy in the field of ‘illegal’
immigration clearly relates to warding off irregular migrants,’® since ir-
regular migration is viewed exclusively as a negative form of migration.>"
Cholewinski even refers to a ‘war on irregular migration’,?° whereas Eng-
bersen is accurate in describing the restrictive policy towards irregularly
entering and staying migrants with the expression ‘Panopticon Europe’.>2!
The risk-aversion approach considers certain categories of migrants a par-
ticular problem, specifically those without entry or residence permits.®?? In
this respect the control approach under administrative law refers foremost
to the prevention and monitoring of dangerous individuals.’?3 Costello
even goes so far as to claim that ‘combatting’ irregular migration within
the EU has developed a life of its own: “This EU policy discourse on ille-
gal migration sets up an institutional practice around “illegal” migration
that is detached from the subtleties of the law’.52* Boswell opines that
irregular migration is a necessary structural feature of restrictive immigra-
tion policies and of liberal democratic states.’? Despite these political
developments, the constitutional purposes and the competences do not
specify the content of ‘combat’. It would thus be useful to interpret this
term as being fulfilled if the number of irregularly staying migrants is
reduced by whatever means.’?¢ Such interpretation could also apply to
the German (Bekdmpfung), Spanish (lucha), Portuguese (combate), French

517 Hampshire, Inmigration.

518 Ter Steeg, Einwanderungskonzept 423 with further refences; cf. also Cholewin-
ski, European Policy on Irregular Migration: Human Rights Lost? in Bo-
gusz/Cholewinski/Cygan/Szyszczak (eds), Irregular Migration and Human Rights:
Theoretical, European and International Perspectives (2004) 159 (159f).

519 See also Niessen, International Migration on the EU Foreign Policy Agenda,
EJML 1999, 483 (489, 493).

520 Cf. Cholewinski in Baldaccini/Guild/Toner 30S.

521 Engbersen in Guiraudon/Joppke 223. Cf. on the term panopticism Foucault, Disci-
pline and Punish: The Birth of the Prison? (1995) 195ff.

522 Cf. Bast, Aufenthaltsrecht 75ff.

523 Cf. Bast, Aufenthaltsrecht 79ff.

524 Costello, Human Rights 66 refers in this context to Samers, An Emerging
Geopolitics of ‘Illegal’ Immigration in the European Union, EJML 2004, 25.

525 Boswell in Azoulai/De Vries 42ff.

526 See COM(2015) 453 final, 2 or COM(2017) 200 final.

113

(o) ENR


https://doi.org/10.5771/9783748912798
https://www.nomos-elibrary.de/agb

Chapter 2 — EU competence concerning irregular migration and regularisations

(lutte), Slovenian (boy), Italian (contrasto), Polish (zwlaczenie) and Danish
(bekampelse) versions.

This also arises in view of the link between the purposes in Article 79(1)
TFEU and the competences listed in Article 79(2) TFEU - the ‘central
provision™?” for all matters of immigration law.>?® Measures under Arti-
cle 79(2) TFEU may only be adopted in order to fulfil the mandates under
Article 79(1) TFEU.5? This means specifically that every EU legislative
act in the areas of immigration must fulfil one of the aforementioned
purposes — it must therefore be possible for the measure in question to
achieve the purpose, at least in the abstract. Rossi accurately describes this
as a ‘functional limitation’.3® However, the TFEU is neutral with regard to
the question of how the specified purpose is achieved, just as long as it can
be achieved.

Each EU legislative act must therefore fulfil a particular purpose. The
fact that a measure must at least be able to achieve a particular objective on
the basis of primary law requirements indicates that primary law requires
such acts to have a particular degree of effectiveness. This allows one to
define what constitutes the effectiveness of legislation or a legislative provi-
sion, which is especially important for the theory developed in this study:
‘combatting’ irregularly staying migrants at Union level will be more ef-
fective with EU regularisations that supplement the EU’s current return
policy. Furthermore, these comments also play a key role in examining the
second (and third) research question.>3!

Based on the above, the question whether the EU can pass a regularisa-
tion legislation to ‘combat’ irregular migration as per Article 79(1) TFEU
or whether such legislation must serve to prevent irregular migration,
or concerns return,’3 can be answered as follows: a regularisation act
must accord with the purpose of ‘combatting’ irregular migration. In this
respect the Council of the European Union views regularisations as an
instrument in the fight against ‘illegal immigration’. Accordingly, the 2008
European Pact on Immigration and Asylum leaves the Member States the

527 Bast in Fischer-Lescano/Kocher/Nassibi 76.

528 For detail, Chapter 2.D.

529 ECJ 18.12.2014, C-81/13, ECLL:EU:C:2014:2449, United Kingdom/Council,
paras 41f; ECJ 26.12.2013, C-431/11, ECLLEU:C:2013:589, United King-
dom/Council, para 63.

530 Rosst in Calliess/Ruffert Art 79 AEUV mn 9 (‘funktionale Begrenzung’).

531 See Introduction B.

532 In this sense, Thym in Kluth/Heusch Art 79 AEUV mn 2.
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option to use case-by-case regularisations.’3* The Member States should,
however, refrain from so-called regularisation programmes.’3* The discre-
tion not to issue a return decision but to instead award a residence permit
to an irregularly staying migrant was subsequently codified in the Return
Directive.>3

However, under the Realpolitik standpoint, an EU regularisation mea-
sure is not on the horizon as the EU institutions are hardly favourable
towards regularisations, fuelling remarks such as an ‘anti-regularization
ethos’.53¢ Furthermore, Lutz has noted that, even where non-returnable
migrants are concerned, a harmonised approach at EU level was not in the
common interests of the Member States in 2018 as they consider that the
existing EU acquis would suffice.>3’

II. Development of a common immigration policy aimed at ensuring, at
all stages, the effective management of migration flows

The TFEU stipulates that the substantive requirements in Article 79(1)
TFEU are to be ensured in the course of developing a common immigra-
tion policy at all stages and for the effective management of migration
flows. In referring to the progressive harmonisation of this policy area,
Muzak defines ‘at all stages’ as meaning that the immigration policy has to
develop on a step-by-step basis and successively.>38

Thym considers that the Treaty obligation to ensure effective migration
management is based on a comprehensive regulatory approach ‘in all
stages’.>3? This means that EU migration law is to be understood as a ‘pro-

533 Council of the European Union, European Pact on Immigration and Asylum
(24.9.2008), 13440/08, 7.

534 On this term see Chapter 1.B.I. and Chapter 3.C.I.

535 In this sense, Costello, Human Rights 99 and see in detail Chapter 2.B.1.

536 Costello, Human Rights 98ff. In a similar direction, Desmond in Wiesbrock/Acos-
ta Arcarazo 72-74; cf. also Machjer/Strik, EJML 2021, 122ff and Bast/von Har-
bou/Wessels, REMAP 205ff as well as in detail Chapter 5.A.

537 Lutz, EJML 2018, 49f.

538 Muzak in Mayer/Stoger (eds), Kommentar zu EUV und AEUV (1.12.2012, rdb.at)
Art 79 AEUV mn 2. Similarly Kortldnder in Schwarze/Becker/Hatje/Schoo (eds),
EU-Kommentar* (2019) Art 79 AEUV mn 4.

539 Thym in Kluth/Heusch Art 79 AEUV mn 1. See also Kortldnder in Schwarze/Beck-
er/Hatje/Schoo Art 79 AEUV mn 5.
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cess of a change in legal status™*? and thus at the end of each process there
is either a ‘long-term visa or residence permit’ pursuant to Article 79(2)(a)
TFEU or a ‘removal and repatriation’ pursuant to Article 79(2)(c).>*! Ex-
panding on Thym’s view, the EU legislator is urged to include in its policy
all stages and circumstances of third-country nationals. The latter is also ar-
guable upon closer analysis of the meaning of the term ‘immigration poli-
cy’ as this includes both regular and irregular migration as well as the en-
try and subsequent stay.’*? This is supported by the Article 63(3)(a) TEC in
the version of the Treaty of Nice (now Article 79(2)(a) TFEU), which al-
lowed for the adoption of ‘measures on immigration policy’ and thus to
establish residence rights for third-country nationals.5*3

A combination of these two approaches is the most convincing to inter-
pret this requirement under EU law. Muzak states that the term ‘stage™*4
implies a temporal aspect which has to be viewed with respect to the
constant political developments and allows for full harmonisation within
the limitations of Article 79(4) and (5) TFEU.** In turn, Thym considers
that EU immigration policy has to cover all third-country nationals on a
personal and substantive level, regardless of their residency status.

III. Fair treatment of third-country nationals

Under Article 79(1) TFEU the EU common immigration policy shall aim
at ensuring the fair treatment of third-country nationals residing legally
in Member States — this aim accords with the competence provided in
Article 79(2)(b) TFEU.3#¢ Furthermore, Article 67(2) TFEU stipulates that
EU common policy on asylum, immigration and external border control
shall be fair towards third-country nationals. By not limiting the personal
scope of application to third-country nationals residing legally, the EU

540 ‘Prozess rechtlichen Statuswandels’: Thym in Kiuth/Heusch Art 79 AEUV mn 2 with
reference to Thym, Migrationsverwaltungsrecht (2010) 18-24.

541 See Chapter 2.D.L.-11.

542 Bast, ZAR 2012, 1; cf. also Thym in Hofmann/Lohr 195f with further references.

543 See Chapter 2.D.IL

544 Note that Muzak refers to the German version of the TFEU, i.e. ‘Phase’.

545 On Art 79(4) and (5) TFEU see Chapter 2.D.I1.1.-2.

546 See above all Bast, Aufenthaltsrecht 143; for detail see below Chapter 2.D.IL
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immigration policy thus has to be fair towards all third-country nationals,
even those without a right to stay.’*

Nonetheless, the notion of fair treatment is not sufficiently precise to
allow for conclusions on its meaning or significance. For instance, Bast
views the notion as an equitable principle that calls for a political search
to balance the interests concerned, but without determining the content of
the result.’*8 Rossi goes furthest in his interpretation, noting that the most
striking aspect is the vagueness of fair treatment under Article 79(1) TFEU,
which certainly means more than granting those rights that are guaran-
teed by the fundamental rights in national law and under the ECHR
and CFR.># As the fundamental rights under the CFR in principle form
the yardstick for irregularly staying migrants,>*° it is questionable how in
Rossi’s opinion further rights can be derived if Article 79(1) TFEU is itself
‘vague’. Peyrl takes a different standpoint by interpreting ‘fair treatment’
as a quasi-objective requirement subsuming thereunder the access to the
labour market.s! For Peyrl, fair treatment also encompasses access to the
labour market, since denying third-country nationals access to the labour
market without objective justification would contradict EU primary law as
this would not constitute fair treatment.

Each of these different possible interpretations allow for the assertion
that the EU legislator has to take into account all third-country nationals,
i.e. also irregularly staying migrants.>>? In line with developing a common
immigration policy at all stages, a balance must be found between the
conflicting interests of the Member States or the EU and the groups of per-
sons concerned. As the example of non-returnable persons clearly demon-
strates, the EU ignores the residency situation of particular categories of
migrants.’S> Moreover, as is readily apparent from the above, this does not
accord with either of the stated purposes under EU primary law. Whether
such a broad interpretation as proposed by Ross: or Peyr! can be derived
from Article 79(1) TFEU cannot be conclusively clarified at this point as

547 Cf. Peers, EU Justice 449; coming to the same result Kortlinder in Schwarze/Beck-
er/Hatje/Schoo Art 79 AEUV mn 5.

548 Bast, Aufenthaltsrecht 143. See also Thym, CMLRev 2013, 722 Fn 66 with fur-
ther references.

549 Rossi in Calliess/Ruffert Art 79 AEUV mn 6.

550 See Horich, Abschiebungen 30-33.

551 Peyrl, Zuwanderung und Zugang zum Arbeitsmarkt von Drittstaatsangehdrigen
in Osterreich (2018) 22.

552 Similarly Peyrl, Arbeitsmarkt 22.

553 See Chapter 2.B.I1.2.b.
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it requires a more in-depth discussion. Nonetheless, it hardly allows for a
subjective right, but there are good reasons supporting the proposal for a
principle of ‘quasi-objectivity’.>5

D. Primary law competences under Article 79(2) TFEU

Following the analysis of the purposes derived from the TFEU the spot-
light now shifts to the question whether and, if so,** what competences
the EU has in the field of irregular migration and regularisations.*¢ The
question of how the specified purpose is achieved has been discussed
above.’%” The relevant competence is anchored in Article 79(2) TFEU. The
EU and the Member States share competence in the principal area of
freedom, security and justice.>*® This means that the Member States may
exercise their competences as long as and to the extent that the EU has
not legislated in that particular area:>® EU legislation can prevent Member
States from passing ‘parallel rules’.®* However, here the limitations under
Article 79(4) and (5) TFEU as well as the principles of proportionality and
subsidiarity are to be observed.>¢!

The competences correspond in essence to Article 63(3) and (4) TEC
introduced via the Treaty of Maastricht and amended via the Treaty of
Amsterdam and the Treaty of Nice. Article III-267 of the proposed Treaty
establishing a Constitution for Europe not only made linguistic changes
but also expanded the content.’®> The Constitution never entered into
force, but its Article I11-267 is identical to Article 79(1) TFEU. The compe-
tences allow the EU to cover all immigration matters,*®3 though neither

554 Peyrl, Arbeitsmarkt 22 referring to a Quasi-Sachlichkertsgebot.

555 Thym in Grabitz/Hilf/Nettesheim Art 79 AEUV mn 29 refers here to the ‘whether’
in relation to the conferral of the residence permit and to the ‘how’ in relation
to the scope of the status.

556 Cf. the question already posed by Bast, ZAR 2012, 1. See further also Bast in
Fischer-Lescano/Kocher/Nassibi.

557 See above, Chapter 2.C.I.

558 Art4(2)(j) TFEU.

559 Bast, Aufenthaltsrecht 144.

560 Cf. Oblinger/Potacs, EU-Recht 16f.

561 See especially Chapter 2.D.II.1.-2. and Chapter 2.D.IV.

562 Cf. Kortldnder in Schwarze/Becker/Hatje/Schoo Art 79 AEUV mn 1.

563 As expressed in the Final Report of the Working Group X Freedom, Security
and Justice with regard to the former competences stipulated in Art 63(3) and
(4) TEC in the version OJ 2001 C 80/1; European Convention, CONV 426/02
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the competences nor the constitutional purposes provide details on how
these are to be performed.¢4

As a final remark, the correct competence is decisive for the legality of
EU legislative acts, otherwise the act may be annulled following judicial
review under Article 263 TFEU. According to ECJ case law, this arises
from the main aim of a measure.’® It is also possible to culminate a num-
ber of competences, depending on the legislation.’®® The competences in
Article 79(2) TFEU do not entail different legal consequences,’®’ thus the
EU legislator can avoid the annulment of a measure by merely selecting
the relevant competences.

The following sections will first analyse the possible competences
(I-I1.) before addressing the principles of proportionality and subsidiarity
(IV.).

I. Conditions of entry and residence

Article 79(2)(a) TFEU states that the EU may adopt measures concerning
‘the conditions of entry and residence, and standards on the issue by
Member States of long-term visas and residence permits’. The provision
concerns the core of EU immigration law,*¢® though the competence is
executed in a decentral manner by the national authorities.>®

The provision does not distinguish whether the addressees of the rule
reside in or outside of the EU or whether or not they have a residence

(2.12.2002) S. Also in this sense Thym in Grabitz/Hilf/Nettesheim Art 79 AEUV
mn 23 and Kortlinder in Schwarze/Becker/Hatje/Schoo Art 79 AEUV mn 1.

564 Cf. Bast, Aufenthaltsrecht 145.

565 On identifying the ‘correct’” legal basis EC] 6.11.2008, C-155/07,
ECLLI:EU:C:2008:605, Parliament/Council, para 35; ECJ 19.7.2012, C-130/10,
ECLL:EU:C:2012:472, Parliament/Council, para 43; ECJ 6.5.2014, C-43/12,
ECLLI:EU:C:2014:298, Commission/Parliament and Council, para 30; in this sense
also ECJ 17.3.1993, C-155/91, ECLI:EU:C:1993:98, Commission/Council, paras 19
and 21. See also the opinion of Advocate General Kokott 17.7.2014, C-81/13,
ECLI:EU:C:2014:2114, United Kingdom/Council, para 49.

566 See also Rossi in Calliess/Ruffert Art 79 AEUV mn 10 and Thym in Grabitz/Hilf/
Nettesherm Art 79 AEUV mn 29.

567 Cf. Bast, Aufenthaltsrecht 147.

568 Thym in Grabitz/Hilf/Nettesheim Art 79 AEUV mn 23.

569 Cf. Bast, Aufenthaltsrecht 146; similarly Thym in Grabitz/Hilf/Nettesheim Art 79
AEUV mn 34.
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permit.’’% Consequently, this provides the basis for the EU to determine
regularisations.’”! An EU measure could establish the lawful residence of
irregularly staying migrants. It would be possible on the one hand to
stipulate specific requirements for awarding residence permits but also, on
the other hand, the substantive as well as formal requirements for the loss
or revocation of the residence permit.’”2

The term ‘residence permit’ stipulated in primary law is of considerable
significance for the group of persons analysed here, namely third-coun-
try nationals residing in a Member State.’’? It has been defined in EU
secondary legislation, namely in Article 1(2)(a) Residence Permit Regu-
lation,’”* which excludes visas from its scope. The period for which the
permit is valid arises from a systematic interpretation of the terms ‘short-
stay’ and ‘long-term’ used in EU primary law.>”5 Article 79(2)(a) TFEU
concerns the long-term visa, whereas Article 77(2)(a) TFEU refers to short-
stay residence permits (for instance, visas under the Visa Regulation).>7¢
Prior to the Treaty of Lisbon, EU primary law drew a distinction based
upon a three-month stay,””” but this was repealed with the new Treaty.
Nonetheless, the majority of scholars continue to use such ‘benchmark’.>78

570 Bast in Fischer-Lescano/Kocher/Nassibi 88; cf. the wording of Art 79(2)(a) AEUV.

571 Expressly agreeing Bast, Aufenthaltsrecht 1475 Thym in Kluth/Heusch Art 79
AEUV mn 10; Schieber, Komplementirer Schutz 311f. Affirming in principle,
but not exploring the question, Ross: in Calliess/Ruffert Art 79 AEUV mn 11,
Kotzur in Geiger/Khan/Kotzur (eds), EUV/AEUV Kommentar® (2017) Art 79
AEUV mn 6; Weif§ in Streinz Art 79 AEUV mns 12f; Hoppe in Lenz/Borchardt
(eds), EU-Vertraige Kommentar® (2012) Art 79 AEUV mns 3f; Muzak in Mayer/
Stoger Art 79 AEUV mn 6; Progin-Theuerkauf in Van der Groeben/Schwarze/Hatje
(eds), Europaisches Unionsrecht: Band 27 (2015) Art 79 AEUV mn 15; Peers, EU
Justice 326ff. Contrary view, Menezes Queiroz, lllegally Staying 170. The author
comes to the conclusion — albeit without clear reasoning — that the EU does not
have any competence to pass regularisations at EU level.

572 Cf. Bast, Aufenthaltsrecht 145 and Thym in Kluth/Heusch Art 79 AEUV mns 9-
11. For instance, the procedural requirements in the Return Directive may serve
as an illustration; cf. Horich, Abschiebungen 71ff and Chapter 2.B.

573 See the wording of Art 79(2)(a) TFEU; cf. also Muzak in Mayer/Stoger Art 79
AEUV mn 6; for a differing opinion Bast, Aufenthaltsrecht 146.

574 See also Art 2(2)(c) Single Permit Directive.

575 Ct. Thym in Grabitz/Hilf/Nettesheim Art 79 AEUV mn 24.

576 In detail Muzak in Mayer/Stoger Art 77 AEUV mns 21ff and Peyr/, Arbeitsmarke
19-21.

577 See Art 62(2)(b) TEC in the version O] 2001 C 80/1.

578 Muzak in Mayer/Stoger Art 77 AEUV mns 14, 21 and Art 79 AEUV mn 1; Hoppe
in Lenz/Borchardt Art 77 AEUV mn 9 assumes a strict 3-month limit; also Wezf8
in Streinz Art 79 AEUV mn 12, who views the 3-month limit as ‘conveyed’; see
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Accordingly, long-term stays under Article 79 TFEU are understood as
those longer than three months whereas short-term applies to stays up to
three months.

II. Status and free movement rights of legally resident third-country
nationals

According to Article 79(2)(b) TFEU, the EU can regulate ‘the definition
of the rights of third-country nationals residing legally in a Member
State, including the conditions governing freedom of movement and of
residence in other Member States’. The competence thereby encompasses
the authority to define the status and rights of free movement of legally
resident third-country nationals.’”® This aspect is linked to the purpose of
ensuring fair treatment of third-country nationals.’8

The competence does not appear at first to be decisive for a regularisa-
tion act. Closer analysis tells a different story, however: the nature of the
status rights accompanying the residence permit is a key issue. On the
one hand, third-country nationals granted such a right to stay under a reg-
ularisation framework could gain access to employment or social security
benefits.’8! On the other hand, the EU legislator is afforded the possibility
to design the right in such a way that — alongside the issuing Member State
— it also has an effect across the entire EU and thus in all Member States.>$?
In consequence, residence rights granted within a legislative framework on
regularisation could not only include certain status rights but could also
acquire an effect similar to the right to free movement throughout the EU
which Article 21(1) TFEU grants to Union citizens.

also Kortlinder in Schwarze/Becker/Hatje/Schoo Art 79 AEUV mn 10 and Rossi
in Calliess/Ruffert Art 79 AEUV mn 11. More cautiously, Thym in Grabitz/Hilf/
Nettesherm Art 79 AEUV mn 24, who refers to a few months. Bast, Aufenthalts-
recht 146 also does not see a strict limit and affords the EU legislator flexibility.

579 Cf. Muzak in Mayer/Stoger Art 79 AEUV mns 13ff.

580 Cf. Bast, Aufenthaltsrecht 143 and see Chapter 2.C.IIL

581 Cf. Weif in Streinz Art 79 AEUV mn 15; Muzak in Mayer/Stoger Art 79 AEUV
mn 13; Kortlinder in Schwarze/Becker/Hatje/Schoo Art 79 AEUV mn 18; in depth
Bast, Aufenthaltsrecht 147-152.

582 See Bast, Aufenthaltsrecht 146; Muzak in Mayer/Stoger Art 79 AEUV mns 14f;
Thym in Grabitz/Hilf/Nettesheim Art 79 AEUV mn 31. For detail see Chap-
ter 2.D.I.
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1. Integration

Article 79(4) permits the EU to provide ‘support and coordination™® and
to promote the integration of third-country nationals: “The European Par-
liament and the Council, acting in accordance with the ordinary legislative
procedure, may establish measures to provide incentives and support for
the action of Member States with a view to promoting the integration
of third-country nationals residing legally in their territories, excluding
any harmonisation of the laws and regulations of the Member States’.
Measures on this basis may not comprehensively regulate the field of inte-
gration. According to Kotzur, Article 79(4) TFEU should secure a degree
of variety of national measures in the field of integration, with the author
emphasising the role of State sovereignty.’3* Nonetheless, Thym notes that
certain aspects may be harmonised at EU level to the extent in so far as
they do not concern integration on the whole.5%

Kortldnder understands the notion integration as the social security
benefits, language and other development programmes aimed specifically
at immigrants.’%¢ In his view a harmonisation of these aspects would
contradict Article 79(4) TFEU. However, this interpretation pushes the
boundaries of the possible meanings as clarification is lacking on the core
content on integration.’®” The weightier argument is that harmonisation
of individual aspects of integration must indeed be possible under the
respective competences as these would otherwise be limited too greatly.
Such an open concept therefore cannot allow for the conclusion whereby
the competences are curtailed.

In my opinion, one may conclude that the EU legislator could equip
residence rights with social security benefits (or free movement rights)
in future EU regularisation legislation. Such rights would concern and
regulate aspects surrounding integration without being affected by the
limitations under Article 79(4) TFEU.

583 Art 2(5) TFEU; cf. Thym in Kiuth/Heusch Art 79 AEUV mn 22 and in Schwarze/
Becker/Hatje/Schoo Art 79 AEUV mn 24.

584 Cf. Kotzur in Geiger/Khan/Kotzur Art 79 AEUV mn 11.

585 Thym in Kluth/Heusch Art 79 AEUV mn 24.

586 Kortlinder in Schwarze/Becker/Hatje/Schoo Art 79 AEUV mn 19.

587 See just Hailbronner/Arévalo in Hailbronner/Thym (eds), EU Immigration and
Asylum Law. A Commentary? (2016) Art 4 Family Reunification Directive
mn 20.
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2. Access to the labour market

Article 79(5) TFEU allows the Member States to retain the right to ‘de-
termine volumes of admission of third-country nationals coming from
third countries to their territory in order to seek work, whether employed
or self-employed’. Member States may therefore introduce quantitative
restrictions on access to the labour market, such as quotas.*3® The wording
‘in order to seek work’ is, however, not ideal as the quotas on residence
permits should apply to those in employment and not those seeking em-
ployment, which is to be understood as ‘taking up employment for the
first time’*% Article 79(5) TFEU is therefore aimed at economic migra-
tion.

The wording ‘coming from third countries to their territory’ is especially
relevant for this study. It is clear that the competence retained by the
Member States only applies to third-country nationals travelling (for the
first time) from outside of the EU to a Member State, thereby entering the
EUS {Cloming from third countries’ therefore excludes the application
to third-country nationals who travel from one Member State to another.

In this study, the persons concerned are already staying irregularly in a
Member State.?®! There can be no objection on the basis of Article 79(5)
TFEU if a regularisation at EU level does not grant access to the labour
market — this is readily apparent from the wording ‘to seek work, whether
employed or self-employed’. However, it is unclear if the Member States
could object under Article 79(5) TFEU should the EU introduce regular-
isations that grant third-country nationals access to the labour market
alongside a right to stay.

On the one hand, one could argue that the Member States may also
regulate the access to the labour market with regard to those persons
who have already entered irregularly. Such national quotas that apply to
third-country nationals entering lawfully could thus be circumvented by
irregular entry. According to Article 79(5) TFEU, the Member States could

588 Cf. Peyrl, Arbeitsmarkt 16-18 and Rossi in Calliess/Ruffert Art 79 AEUV mn 34.

589 Buast, Aufenthaltsrecht 151 with reference to Ter Steeg, Einwanderungskonzept
458f.

590 See also European Convention, CONV 426/02, 2.12.2002, S; further Peyrl, Arbeits-
markt 17f; Muzak in Mayer/Stoger Art 79 AEUV mn 29; Kortlinder in Schwarze/
Becker/Hatje/Schoo Art 79 AEUV mn 6; Peers, Legislative Update: EU Immigra-
tion and Asylum Competence and Decision-Making in the Treaty of Lisbon,
EJML 2008, 219 (244).

591 See Chapter 1.A.IL.1.
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thus apply quotas to third-country nationals entering irregularly who have
not since resided lawfully and had access to the labour market.

On the other hand, there is the legitimate opinion that the wording
‘from third countries [...] in order to seek work, whether employed or
self-employed’ covers those persons who actually enter from a third coun-
try>®? for the purpose of entering into employment and not those who are
already resident.’?3 It is therefore irrelevant if the third-country national
has entered regularly or irregularly since the TFEU does not make such
specific reference.

This study proposes the following interpretation: Article 79(5) TFEU
would not apply and could not be invoked by the Member States if
EU legislation were to grant access to the labour market together with
a right to stay. The main purpose underlying Article 79(5) TFEU is
to allow for quotas of economic migrants in the sense of those taking
up employment for the first time.** A possible Regularisation Directive
would not aim foremost at economic migration, but rather at ‘combatting’
irregular stays.*”> In this respect, the Student and Researchers Directive is
comparable secondary legislation as it aims at education, not economic
migration.’”¢ The residence permit*’ for students also includes access to
the labour market;**® national quotas on admission are excluded.”® The
Student and Researchers Directive may therefore be compared with a
future Regularisation Directive as neither are primarily concerned with
economic migration.

592 See Peyrl, Arbeitsmarke 17f.

593 Also Peers, EJML 2008, 244. Bast, Aufenthaltsrecht 150 refers to ‘ansdssigen’
(resident) third-country nationals, which does not offer clarity as to whether
lawful residency is required.

594 Bast, Aufenthaltsrecht 151 with reference to Ter Steeg, Einwanderungskonzept
458f.

595 See Chapter 5 on the further objectives.

596 Recitals 37 and 39 Students and Researchers Directive.

597 See Arts 11 and 17f Students and Researchers Directive.

598 Art 24 Students and Researchers Directive. According to Art 24(3) Students and
Researchers Directive, the Member State shall determine the maximum number
of hours per week, which shall not be less than 15 hours per week. As such,
one could object that students do not qualify as workers under Art 45(1) TFEU.
However, this is contrary to EC]J case law which provides that a person qualifies
as a worker for the purposes of the TFEU even if they work less than ten hours
per week; ECJ 4.2.2010, C-14/09, ECLI:EU:C:2010:57, Hava Genc/Land Berlin,
paras 25f.

599 Recital 39 and Art 6 Students and Researchers Directive.
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Each of these aspects leads to the assertion that a Regularisation Direc-
tive would prevent the Member States from imposing national quotas on
third-country nationals regularised on the basis of an EU Regularisation
Directive and limiting their (first) access to the labour market. The reserva-
tion according to Article 79(5) TFEU does not apply as the Regularisation
Directive does not concern economic migration. The quantitative restric-
tions on access to the labour market via national quotas would thus violate
EU primary law.

III. Illegal immigration and unauthorised residence

Article 79(2)(c) TFEU provides that the EU ‘shall” adopt measures concern-
ing ‘illegal immigration and unauthorised residence, including removal
and repatriation of persons residing without authorisation’. It therefore
allows not only for preventative measures but also those to carry out return
obligations.®® This competence formed the basis for the Return Directive,
for instance.o"!

The competence under Article 79(2)(c) TFEU falls within the broader
policy objective to prevent and combat ‘illegal immigration’.6%? ‘Unautho-
rised residence’ is understood as complementing ‘residing legally in a
Member State’,%3 a distinction in primary law which is manifested in
secondary law in the Return Directive. Article 79(2)(c) TFEU thus allows
to enact rules regarding the residence of ‘illegally staying third-country na-
tionals’.®%* This competence may therefore not serve as a basis for a lawful
stay and thus does not come into question for enacting regularisations.5

However, the EU legislator could certainly harmonise the issue of legal
toleration,®*® for example as far as several successive tolerations reach a
minimum duration.’” For secondary law, the aforementioned postpone-

600 Bast, Aufenthaltsrecht 147; see also Thym in Kluth/Heusch Art 79 AEUV mn 15.

601 More precisely, the Return Directive was based on Art 63(3)(b) TEC in the
version OJ 2001 C 80/1.

602 Cf. Bast in Fischer-Lescano/Kocher/Nassibi 77-79.

603 Art 79(2(b) and (c) TFEU; cf. Bast, Aufenthaltsrecht 147.

604 Art 3 No. 2 Return Directive.

605 Cf. Thym in Kluth/Heusch Art 79 AEUV mn 15 and Bast, Aufenthaltsrecht 146f.

606 Schieber, Komplementarer Schutz 312 refers to an ‘Aussetzung der Abschiebung’
(‘suspension of removal’) in EU law.

607 Cf. Bast, Es gibt kein solidarisches Asylsystem in Europa, Verfassungsblog
(21.10.2013), http://verfassungsblog.de/es-gibt-kein-solidarisches-asylsystem-in-e
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ment of removal under Article 9 Return Directive could offer a possible
link.6%8 Toleration at Member State level could therefore serve as a model,
which exists in different forms in both Austria and Germany and, under
the respective national law, does not constitute lawful residence.6%?
Article 79(2)(c) TFEU would exclude the grant of status rights to tolerated
persons and to irregularly staying migrants on the basis of EU law.1* The
grant of free movement rights within the EU is already ruled out as the
persons concerned do not even have a right to stay in a Member State.

IV. Proportionality and subsidiarity

Measures passed in accordance with Article 79(2) TFEU must adhere to the
principles of proportionality and subsidiarity — general principles which
apply to all EU legislative acts.®!! The principle of proportionality provides
that EU legislative acts ‘shall not exceed what is necessary to achieve the
objects of the Treaties’.6'2 In accordance with the principle of subsidiarity
the EU shall only act in areas that do not fall within its exclusive compe-
tence if the objective of the proposed action ‘can rather, by reason of the
scale or effects of the proposed action, better be better achieved at Union
level’.¢!3 The European Commission examines both principles in relation
to its proposals for legislation.'4

Problems do not arise with regard to the principle of proportionality,
but the question remains whether a Regularisation Directive could breach
the principle of subsidiarity. The ECJ examines whether in passing leg-
islation ‘the EU legislator was entitled to consider, on the basis of a de-
tailed statement, that the objective of the proposed action could be better

uropa/ (31.7.2022) as well as Bast/Thym, Streitgesprach zum rechtlichen Zustand
des europaischen und deutschen Asylsystems, vorgiange 208 Issue 4/2014, 4 (8f).

608 See Chapter 2.B.1.

609 §31(1a) No. 3 FPG and § 60a(3) AufenthG and in detail Chapter 4.A.1.3.b. and
Chapter 4.A.1.2.b.

610 Cf. Bast in Fischer-Lescano/Kocher/Nassibi 78.

611 Art 5(3) and (4) TEU as well as Art 69 TFEU; cf. Thym in Kluth/Heusch Art 69
AEUV mns 1f and Thym in Kluth/Heusch Art 79 AEUV mn 9 with regard to
competence referred to here.

612 Art 5(4) TEU.

613 Art 5(3) TEU.

614 Cf. Protocol (No 2) on the application of the principles of subsidiarity and
proportionality, OJ 2008 C 115/206.
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achieved at EU level’.¢"> The principle of subsidiarity could potentially be
breached if one were to argue that it is not necessary for the EU to act
as sufficient regularisation measures have already been created at national
level, as shown in Part I1.61¢ However, there are several objections to this
argument.

Firstly, the return deficit reveals that the mandate to ‘combat’ irregular
migration cannot be achieved to a sufficient degree by the Member States
alone.

Secondly, the Member States indeed regulate regularisations in various
different forms,5!7 yet each regularisation is accompanied by the grant
of a right to stay. In this way, the issuing Member State establishes
through regularisations the lawful residence of formerly irregularly staying
migrants.6!8

Thirdly, each of such residence permits issued by a Member State entitle
third-country nationals subject to a visa®"? to move freely within the Schen-
gen Area.®??

It follows from the above that the regularisations under national law
already have legal and factual effects on the other Member States. Deter-
mining the exact extent of the effects and consequences of such regularisa-
tions requires in-depth empirical research,5! which cannot be undertaken
within the scope of this study.

The ‘pull factor’ concerning future irregular migration is a further argu-
ment not only for the breach of the principle of subsidiarity but also,
in principle, against any type of regularisation.®?> As the comparison in
Part IT will show, different regularisation systems already exist in the Mem-
ber States. It is therefore initially unclear as to why the introduction of

615 ECJ 4.5.2016, C-547/14, ECLI:EU:C:2016:325, Philip Morris, para 218.

616 Some regularisations are even regulated at regional or local level; see Chap-
ter 4.D.IL1.

617 See Chapter 4.

618 See just Art 1(2)(a) Residence Permit Regulation or Art 2(2)(c) Single Permit
Directive. The procedure under Art 6(2) Return Directive applies if a residence
permit issued by a Member State does not allow for a stay in the other Schengen
States; cf. Fn 396.

619 See Annex I Visa Regulation.

620 According to Art 21 Schengen Agreement and Art 6(1)(b) SBC and in so far as
the remaining requirements under Art 6(1) SBC are fulfilled.

621 In this sense, Triandafyllidou/Vogel in Triandafyllidou 298f and for a highly-con-
vincing paper see Kraler, Journal of Immigrant and Refugee Studies 2019.

622 Schieber, Komplementarer Schutz 321f covers this under the heading “Verme:-
dung irregulirer Migrationsbewegungen’ (‘avoidance of irregular migration flows’).
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an EU legal framework for regularisation should lead to quantitatively
‘more’ irregular migration. In any case, the lack of reliable research does
not clarify whether or not an EU Regularisation Directive would have such
a ‘pull-effect’.6?3

The ‘pull-effect’ argument has been invoked by States and politicians,
yet without offering any evidence thereof.¢?* Several authors are correct in
highlighting that the situation is far more complex and requires considera-
tion of many different factors which are difficult to control politically.6?s

It is therefore necessary to refer to a 2014 empirical study that used the
Eurostat arrest statistics relating to irregularly staying migrants. Webinger
indeed comes to the conclusion that regularisation programmes have a
limited effect on future irregular migration, yet he notes in the same
breath that one must nonetheless be cautious in interpreting his result,
in particular because of the low reliability of the data.6?¢ Wehinger states
further that ‘(hJowever, the alternative, a large illegal population residing
in the country, can be more costly than an amnesty: social costs from in-
creased criminality, missing out on tax revenues, signalling the impotence
of the state [...] and worse job matching because of reduced mobility of

623 Mimentza Martin, Die sozialrechtliche Stellung von Auslindern mit fehlendem
Aufenthaltsrecht: Deutschland und Spanien im Rechtsvergleich (2012) 149-252
for instance presents that not even social security benefits, which were the high-
est in the Basque region, have led to a ‘pull-factor’ regarding those irregularly
staying migrants who lived in a different part of Spain.

624 Cf. Parliamentary Assembly of the Council of Europe, Regularisation programmes
for irregular migrants. Report 11350 (6.7.2007), https://www.unhcr.org/4b9f
ac519.pdf (31.7.2022) A.7, A.13, A.16, B.4, B.28, B.29 and B.92; COM(2004)
412 final, 17; Baldwin-Edwards/Kraler, REGINE (January 2009) 43, 57, 83, 131;
Bausager/Moller/Ardittis, Study on the situation of third-country nationals pend-
ing return/removal in the EU Member States and the Schengen Associated
(11.3.2013), https://home-affairs.ec.europa.cu/system/files/2020-09/11032013 _su
dy_report_on_immigration_return-removal_en.pdf (31.7.2022) 82f.

625 Baldwin-Edwards/Kraler, REGINE (January 2009) 131 and 109; see also Helbling/
Leblang, Controlling immigration? How regulations affect migration flows,
European Journal of Political Research 2018, 1.

626 ‘Besides the quality of the data, one should be concerned by the possibility of
influential omitted variables. It was not possible in the framework of this study
to take into consideration exogenous shocks such as a deterioration of general
circumstances in the sending countries. Besides that, clear data on enforcement
measures are not available, and so enforcement could be controlled for only in
a rough manner. Finally, apprehensions of illegal immigrants are not equal to
illegal immigration’; Wehinger, International Journal of Migration and Border
Studies 2014, 240f.
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the illegal workforce’.¢2” These negative effects of the EU return policy and
the aforementioned deficit in the return of irregularly staying migrants
could be lessened or lowered by an EU Regularisation Directive.6*

As indicated above, further empirical research is necessary to take seri-
ous stock of the actual extent and effects of an EU legal framework for
regularisation.®”” Subsequent policy decisions can thus be made on the
basis of a correct factual basis (‘evidence-based policymaking’).®3? Just how
many migrants each year may acquire a right to stay on the basis of a
Regularisation Directive proposed in Chapter 5 will depend greatly on the
requirements or on how many migrants are actually staying irregularly in
the EU.63!

In conclusion, an EU legal framework for regularisation would not
violate the principle of subsidiarity. It can counteract the fragmentation
of regularisations at national level illustrated in Chapter 4 and ensure a
harmonised approach by the Member States.®3? EU rules could ‘combat’
irregular migration more effectively and reduce the number of migrants
without a right to stay. The introduction of binding rules would indeed
limit the Member States” broad discretion in this field, but in return the
EU and the Member States could regain the credibility in EU return policy
that actually functions.

627 Webinger, International Journal of Migration and Border Studies 2014, 241.
See also Rosenberger/Atag/Schiitze, Nicht-Abschiebbarkeit: Soziale Rechte im
Deportation Gap, Osterreichische Gesellschaft fiir Europapolitik Policy Brief
(12.6.2018).

628 See Introduction A.

629 Accurately, Mitsilegas, Measuring Irregular Migration: Implications for Law,
Policy and Human Rights in Bogusz/Cholewinski/Cygan/Szyszczak (eds), Irregular
Migration and Human Rights: Theoretical, European and International Perspec-
tives (2004) 29 (30f, 38f); Kovacheva/Vogel, WP 4/2009, 2; Triandafyllidou/Vogel in
Triandafyllidou 292 and more recently Gonzdlez Beilfuss/Koopmans, Legal path-
ways to regularisation of illegally staying migrants in EU Member States (2021),
https://admigov.eu/upload/Deliverable_27_Legal_pathways_Gonzales.pdf
(31.7.2022) 29f.

630 Cf. Triandafyllidou/Vogel in Triandafyllidou 298f. Furthermore, the high costs
of such studies have not been overlooked; cf. Vogel/Jandl, Introduction to
the Methodological Problem in Kraler/Vogel (eds), Report on Methodological
Issues. Clandestino Project (November 2008) 5 (5).

631 Cf. Triandafyllidou/Vogel in Triandafyllidou 298 with further references; see also
Introduction A.

632 In this sense see also Schieber, Komplementarer Schutz 333f.
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E. Summary

This chapter has focused on the question whether EU primary law covers
a regularisation policy. I first outlined the EU immigration policy with
regard to irregular migration in general, whereby I understand immigra-
tion policy to comprise each EU policy rooted in primary law, specifically
Article 79 TFEU. This covers both the entry as well as the residence of
third-country nationals. Overall, the EU continues with the (restrictive)
policy outlined in the introduction to this study.®** The Commission
states that it has strived since the 2015 Agenda on Migration to achieve
a balanced migration policy that is fair, robust and realistic. However, this
requires critical examination whether these objectives can also actually be
achieved (or are even achievable) through the legal instruments in place.

The spotlight then panned to the Return Directive. In short, this Direc-
tive places the Member States in a position to choose between the return
procedure or regularisation. Member States retain the discretion to grant
a right to stay at each stage of the process or even after issuing the return
decision. The Return Directive therefore leaves the Member States the
possibility to regularise irregularly staying migrants. Nonetheless, in light
of the ECJ case law and diverse scholarly opinions it is disputed whether
there is an obligation to regularise under the Return Directive. I argue that
Article 6(4) Return Directive provides two sets of circumstances in which
the Member States are obliged to grant irregularly staying migrants a right
to stay: where the return would violate the principle of non-refoulement
under the ECHR and CFR, and where the non-returnability of the migrant
concerned is permanent. In both sets of circumstances the discretion af-
forded to the Member States under the first sentence of Article 6(4) Return
Directive is removed entirely as the alternative option to return is not
enforceable.

Furthermore, I have also focused on the three relevant EU mandates in
Article 79(1) TFEU, directing the most attention to the prevention of and
enhanced measures regarding ‘illegal immigration’. The following may
thus be stated with regard to the question whether the EU may, based
on the task to ‘combat’ irregular immigration, pass legislation regarding
regularisation or whether such legislation must concern the prevention of
irregular migration or return of irregularly staying migrants: passing such
legislation must accord with the purpose to ‘combat illegal immigration’.
This interpretation is also favoured by the Council of the European Union,

633 See Introduction A.
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which views regularisations as an instrument in the ‘fight against illegal
immigration’. Accordingly, in the 2008 European Pact on Immigration
and Asylum the Council left the possibility open for the Member States
to use case-by-case regularisations. The Member States should, however, re-
frain from so-called regularisation programmes. The discretion not to issue
a return decision but to instead award a residence permit to an irregularly
staying migrant was subsequently codified in the Return Directive.

The final step was an examination of the competences in primary law
in which I conclude that Article 79(2)(a) and (b) TFEU grant the EU
legislator extensive competence to enact regularisations. The substantive
provisions, the procedure as well as the accompanying status and free
movement rights could be regulated in EU legislation. Rights to stay
granted under national law could be equipped with such rights. With
Article 79(2)(c) TFEU as a foundation, EU law could create a type of
tolerated status. An EU legal framework for regularisation would also be in
line with the principle of subsidiarity. It can therefore be affirmed that EU
primary law would cover an EU regularisation policy.
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Part Il — A comparison of Austrian, German and Spanish law

Following the conceptional insights into irregular migration and regular-
isations as well as the discussion of the EU regulatory competences in
Part I, Part II turns to a comparative analysis of regularisations in Austrian,
German and Spanish law, thereby demonstrating that regularisations are
widespread at national level.63* I apply the critical-contextual approach to
compare the relevant laws in these jurisdictions.®3’

The comparison of different national laws bears the risk of a ‘homeward
trend’, in this case to Austrian law and is addressed by comparing reflex-
ively.®3¢ This approach broadens the view and helps to start a discussion
between the ‘home’ and the ‘other’ legal systems. However, the risk of a
homeward trend is avoided as best as possible through the use of indepen-
dent legal terms and by drawing upon the knowledge acquired during the
research periods in each jurisdiction like described in the preface. Further-
more, with regard to the translation into English, official translations are
used, in so far as they are available. This allows me to look in the best
possible way ‘from the outside in” and examine the chosen legal systems
from a sufficient distance.®3”

It is important to emphasise a particular feature of Spanish law. Whereas
Austrian and German law affix letters to provisions that have been added
at a later stage to the legislation (e.g. §§ 46, 46a and 46b FPG), Spanish law
uses ‘bis’ and ‘ter’, respectively (e.g. Article 2bis and 2ter LODYLE). Fur-
thermore, as the term Asylum Act (Asylgesetz) applies to the corresponding
legislation in both Austria and Germany, (A) and (G) are used to indicate
whether the term Asylum Act refers to the Austrian or German legislation.

Chapter 3 — Context for the integrated comparison

An integrated comparison does not merely describe national law via sepa-
rate national reports. It rather focuses on assessing the comparison of the

634 On the choice of these three EU Member States see Introduction D.IL.1.
635 See Introduction D.I-II.

636 See Introduction D.I