B. Comparative Background

As stated, the basis for the comparison of Japanese contract law will be
English and German contract law as representatives of the common law
and the civil law tradition respectively (see below). Both of these systems
are relevant when analysing Japanese contract law, since Japanese law
has been influenced by each of these laws (among others), particularly
during the modernisation of the Japanese legal system starting in 1868.
This process will be explained in detail in Section C.IIL.2. below. In what
follows, the classification of English and German law will be explored in
Section I. The emergence and development of contract law in England
will be explored in Section II., followed by a similar discourse of German
contract law in Section III.

I Classification of the Legal Traditions of English and German Law and the
Sources of their Contract Laws

In analysing and contrasting the laws of different countries, it is important
to bear in mind that differences in legal regulation stem — at least partial-
ly — from the tradition underlying the legal system in question. For this
reason, the sketching of the comparative background will begin with a
classification of the English and the German legal systems (see Section 1.
below) and an identification of the sources forming these two legal orders
(Section 2.). Another aspect affecting the development of regulations is
the historical context. This will be considered separately for each of the
countries in Sections I1.2. and I11.2. below.

1. Classification of the Legal Traditions of English and German Law
The classification of legal systems into groups or families has been attempt-

ed by applying various criteria, eg, by concentrating on the legal ideology
of a country, or by focusing on the sources or the content of a legal
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system.* Irrespective of which classification standard is applied, it remains
true that the English system, which is usually subsumed under the Anglo-
American or Common Law legal tradition, and the German system, which
is normally contained in the (Roman-) Germanic (civil) legal family, are
treated as distinct traditions.** In contrast, Japanese law is generally not
contained in lists of the different legal traditions, as it is not so much a
source for a legal family, but rather the recipient of several foreign inspira-
tions. The nature and classification of the Japanese legal system as ‘mixed’
will be analysed in C.I. below.

2. Sources of English and German (Contract) Law

Owing to the differences in their legal traditions, the sources of English
and German law vary; or, rather, the weight given to each source differs
in the two legal systems.* This becomes clear in the exposition of the
inter-relationship of the different sources of English and German law. It
can be stated at this point that one exception is the co-existence of law
and equity in the English legal system (see Section a. below).#” Conversely,
one point in common is that the first source for both English and German
contract law, adhering to the principle of freedom of contract, is the

44 For a discussion of these criteria and references to authors adopting different
categorisations, see Zweigert and Kotz (fn 15) 62-64, 66. They present a modifi-
cation of the discussed classification methods, namely, by grouping according
to ‘legal styles’ (‘Rechtsstile’), see ibid 67-73. They refer to, inter alia, common
historical roots and legal thought as two aspects for distinguishing between these
styles. Similar: Smits (fn 37) 25.

45 This categorisation is adopted by, eg, Zweigert and Kotz (fn 15) 177-178 and
130-131 respectively. Smits (fn 37) gives a brief overview of the features of the
civil and common legal systems at 25-26 and 28-29 respectively. Zweigert and
Kotz, ibid 64 caution that such classifications are made by academics from the
field of private law, so that the groupings are best described as being true for
private law only; the results may deviate where other areas, eg, constitutional law,
are contrasted. In this author’s opinion, the classification of English, German,
and Japanese law as belonging to the traditions of the Common, Civil, and a
hybrid legal system respectively holds true for contract law and is thus adopted in
this dissertation.

46 Compare Smits (fn 37) 16.

47 While it is true that there is no organised system like equity to be found in
German law, there is the notion of Treu und Glauben (good faith), which seems
to underpin German legal reasoning in a similar way to equity. This will be
considered cursorily in Section b. below.
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agreement between the parties itself.*® Subsidiarily,* the sources of the
legal system, ie, of England (see Section a.) or of Germany (see Section b.)
come into play. Within these sources, the two systems have — for the time
being’® — two sources in common from the European Union (hereinafter
‘EU’):1 legislation adopted by the European Parliament, the Council of
the European Union, and the European Commission (hereinafter ‘EU
legislation’);* and decisions made by the Court of Justice of the European
Union (CJEU; hereinafter ‘EU case law’).> There is further international
law, such as the European Convention on Human Rights** (hereinafter
‘ECHR’), which is applicable in the two countries. These sources will be
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Compare generally Smits (fn 37) 16-17; Schmidt-Kessel and McNamee (fn 13)
415, borrowing the former phrasing of the French civil code ‘the contract is
the law of the parties’ (former art 1134 para 1). For English law, see, eg, Ewan
McKendrick, Contract Law: Text, Cases and Materials (5™ edn, OUP 2012) 1 and
Roy Goode (founder) and Ewan McKendrick, Goode on Commercial Law (5™ edn,
Penguin Books 2016) 910 para 32.09. For German law see, eg, Manfred Wolf and
Jorg Neuner, Allgemeiner Teil des Biirgerlichen Rechts [General Part of the Civil
Code] (Karl Larenz founder, 10t edn, Beck 2012) 97 para 23.

Where national laws set out mandatory rules, these obviously have priority over
anything the parties have stipulated that is contrary to these norms. Otherwise,
national contract law will often be made up of default rules, which only take
effect if the parties have not made a stipulation on the matter in question. See
generally on this Smits (fn 37) 18. Contrast Schmidt-Kessel and McNamee (fn 13)
426, who question dispositive rules and case law acting as a source of law.
Presumably, this statement will cease to be true once the UK has ceased to be
a member of the European Union. This scenario will be considered briefly in
Section a.iv. below.

On the influence of the EU on European laws, see generally Kotz, ‘Europdisches
Vertragsrecht’ (fn 17) 11-13.

For more details on the law-making process in the EU, see https://europa.eu/euro-
pean-union/about-eu/institutions-bodies_en#law-making. See also Paul Craig and
Gréinne de Birca, EU Law (6™ edn, OUP 2015) 31-46, 50-57 (EU institutions
involved in legislating), 124-146 (EU law-making process).

Further information on the court can be found at https://europa.cu/euro-
pean-union/about-eu/institutions-bodies/court-justice_en. The court was formerly
known as the European Court of Justice, so that the abbreviation ECJ is also
sometimes used in literature, see Catherine Elliott and Frances Quinn, English
Legal System (15t edn, Pearson 2014) 98. See further Craig and de Brca (fn 52)
57-66 on the CJEU and the EU’s court system.

Convention for the Protection of Human Rights and Fundamental Freedoms,
opened for signature in Rome on 4 November 1950, came generally into force in
1953, see www.echr.coe.int/pages/home.aspx’p=basictexts. For a detailed discus-
sion of this Convention and its application in the UK and Germany, see, eg,
Youngs (fn 34) 115-363.
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borne in mind during the subsequent discussion of the two legal systems,
whereby international law will only be considered selectively as explained
in Sections a.v. and b.v. below.

a. Sources of English (Contract) Law

In England, legal sources are broadly divided into primary and secondary
sources.> Within each of these categories, further demarcations are made,
whereby an order of preference can be observed.’® The weight given to
these sources will be explored first in Section i., before the sources them-
selves are addressed briefly in Sections ii.—v.

i. The Inter-relationship of the Sources in English (Contract) Law

While the differentiation between primary and secondary sources already
connotes some preference, further distinctions are made within these two
categories. Thus, primary sources of the English legal system include (in
order of importance): EU legislation, English legislation, EU case law,
English case law, the ECHR and the decisions of the European Court of
Human Rights, as well as other international law.’” Of these, the ECHR

55 Deviating classifications have been made, see, eg, Whincup (fn 34) 1 para 0.2,
who speaks of ‘three main sources or elements’ of modern English law.

56 For a brief overview of the classification, see the Quick Reference Guide in
OSCOLA 2012 (fn 1) 55 (back cover).

57 Compare Darbyshire (fn 28) 21 para 2-001, who lists the sources in a slightly
different order. As will be seen in the subsequent discussion, the arrangement by
this author corresponds to the theoretical order of application. For information
on the treaties entered into by the UK, see www.gov.uk/guidance/uk-treaties.
There are, furthermore, other rules beside treaties, including international cus-
tom or general principles (see art 38 para 1(b)-(c) Statute of the International
Court of Justice, signed on 26 June 1945 at San Fransico; hereinafter ‘ICJ Statute’;
published, inter alia, in International Court of Justice, Acts and Documents Con-
cerning the Organization of the Court No 6 (February 2007) 59-87, available on-
line at www.icj-cij.org/en/publications). The International Court of Justice (here-
inafter ICJ’) is the ‘judicial organ’ of the United Nations (hereinafter ‘UN’), see
art 1 ICJ Statute. See Darbyshire (fn 28) 47 para 4-044 for further discussion, in
particular of international custom.
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will not be considered further, as its provisions, while certainly significant,
have little bearing on the formation process of contracts.’

Secondary sources include (in no particular order): books of authority,*
custom (and usage), and equity.®® These sources are all significant — to dif-
ferent degrees — for contracts, in keeping with the statement that English
contract law ‘is a well-blended mix of common law, equity, and statute’.®!
While this is true, customs®? and equity®® play no substantial part in the
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This is because issues in relation to the ECHR rarely arise at the contracting
stage. One counter-example of this is a very recent case over an application for
judicial review, in which the ECHR (art 8, Right to respect for private and family
life) and the issue of whether an application for accreditation under an incentive
scheme was a legally binding contract were considered and dismissed, Re Doran’s
Application for Judicial Review v re Decision of the Department for the Economy and
the Minister for the Economy in Connection with the Renewable Heat Incentive Scheme
(No. 2) [2017] Northern Ireland QB (NIQB) 24, 2017 WL 00956529 (official
transcript) at [18], [28]-[30], [37], [39]-[40] (Deeny J). Those interested in the
ECHR are referred to other works, eg, Darbyshire (fn 28) 81-110, or Elliott and
Quinn (fn 53) 304-328, and to the website of the Council of Europe on the
ECHR, www.coe.int/en/web/human-rights-convention/home.

Darbyshire (fn 28) 21 para 2-001; cf Elliott and Quinn (fn 53) 7, who does not
mention this category at all. Only a limited number of books written by persons
such as Blackstone or Glanvill are considered to be authoritative. For a list of the
accepted works, see Darbyshire (fn 28) 46-47.

Elliott and Quinn (fn 53) 6.

Robert Chambers, The Importance of Specific Performance, in: Simone Degeling
and James Edelman (eds), Equity in Commercial Law (Lawbook 2005) 431.
Custom has been defined as ‘a reasonable act iterated, multiplied, and continued
by the people from time out of mind’ (Tanistry Case (1607) Davis 28; 80 ER
516, as cited in Halsbury’s Laws of England (5™ edn, LexisNexis 2012) Vol 32
para 1 fn 1) and ‘is such a usage as has obtained the force of law and is in
truth a binding law as regards the particular place, persons, and things which
it concerns’. See Halsbury’s Laws Vol 32, ibid. See also the entry for ‘custom’ in
Elizabeth A Martin (ed), A Dictionary of Law (5™ edn, OUP 2002; hereinafter
‘Oxford Dictionary of Law’) 132, and the entry for ‘usage’ in ibid 520.

It is both a source of law and a separate jurisdiction in its own right, although
it has also been referred to as a separate system of law (Darbyshire (fn 28) 9 para
1-007), or as a branch of law (Harold G Hanbury (Founder) and Jill E Martin,
Modern Equity (18" edn, Sweet & Maxwell 2009) 3 para 1-001 and 4 para 1-002).
Its development was a practical necessity born from the fact that the medieval
English legal system was riddled with defects. Some of these shortcomings were
alleviated through the work of the Chancery, which — not being fettered by
the procedural chains binding the royal courts — could see to it that justice
was done where the court proceedings could not. See John Hamilton Baker, An
Introduction to English Legal History (3'4 edn, Butterworth 1990) 117-121. On the
historical origins, including the role of the Chancellor, see, eg, Hanbury and
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formation of contracts; rather, customs are referred to in relation to the
terms of a contract (interpretation),®* while equity is a recourse for parties
in distress.®S Therefore, these two sources will not be considered further.6é
The following exposition will therefore treat primary sources only, begin-
ning with English legislation and case law (Sections ii. and iii.), followed
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Martin, ibid 5-18. A distinct court with its own jurisdiction gradually evolved,
which acted according to conscience and led to equity being born as a system
of legal rules and principles distinct to the common law. See Baker, ibid, and
122-128. See also the entry for ‘equity’ in Oxford Dictionary of Law (fn 62) 178-
179. Although the courts of equity were abolished in the nineteenth century, the
substantive rules of equity were maintained and applied in parallel to law in the
(common law) courts. See Hanbury and Martin, ibid 15-16 and 22-29; see also
Baker, ibid 131-132. Equity still prevails today if the common law is incompati-
ble. See Hanbury and Martin, ibid 22 para 1-020; see further Darbyshire (fn 28)
164 para 8-015.

See Goode and McKendrick (fn 48) 13 para 1.21; see further ibid 94 para 3.57.
Certain remedies are available — at the court’s discretion — in equity only, such
as specific performance of a party’s obligation, or rectification of the contractual
document or deed to reflect the parties’ intentions, if certain conditions are
fulfilled. On the requirements of the former, see Gunter H Treitel (founder) and
Edwin Peel, The Law of Contract (15™ edn, Sweet & Maxwell 2020) 21-018 et
seq. See also Hanbury and Martin (fn 63) 751-792. Specific performance is not
usually available in sales of goods, as the application of equity in commerce is
deemed generally ‘undesirable’, see Whincup (fn 34) 296-297 para 10.22; cf PJ
Millet, Equity’s Place in the Law of Commerce (1998) 114 LQR 214, according to
whom ‘[e]quity’s place in the law of commerce, long resisted [, ...] can no longer
be denied.” On the other remedy, rectification, see Elliott and Quinn (fn 53)
126; Darbyshire (fn 28) 163 para 8-012 speaks of a deed. Note that this remedy
is only available if a mistake has been made in the recording of the intended
agreement but not as to the content, ie, if it turns out to be a bad bargain,
that is not rectifiable. Something similar was held by James Vice Chancellor
in Mackenzie v Coulson (1869) LR 8 Eq 368 (Ch), 375: ‘Courts of Equity do
not rectify contracts; they may and do rectify instruments [... where a] contract is
inaccurately represented in the instrument’ (emphasis added). While the court found
that there was a contract in the form of a signed policy, the mistake had been
made by the plaintiffs themselves in carelessness so that they could not ‘escape
the obligation of the contract’ (375-376). See on this Treitel/Peel, ibid paras 8-063
et seq. For details on the conditions for rectification, see Hanbury and Martin,
ibid 34 para 1-037 (common law remedies must be inadequate), 30 para 1-027
(equitable maxim of ‘he who seeks equity must do equity’), and 30-31 para 1-028
(equitable maxim of ‘he who comes to equity must come with clean hands’). On
the equitable maxims, see also Elliott and Quinn, ibid 125-126.

Readers interested in customs are referred to Halsbury’s Laws Vol 32 (fn 62),
especially paras 1-6, 50-56; further to Darbyshire (fn 28) 46 para 2-042; and
Elliott and Quinn (fn 53) 118-120.
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by EU and international law (Sections iv. and v.). It should be borne in
mind, however, that the foremost source of an English (-style) contract will
be the terms of the agreement itself, unless some mandatory statutory pro-
visions exist.%”

ii. English Legislation: Statutes and Statutory Instruments

English (contract) law is mostly contained in court decisions.®® This is
true despite the constitutional principle of parliamentary sovereignty, ac-
cording to which statutory law, ie, law enacted by the English Parliament,
is officially the first source of English law.®’ Apart from the historical
development of the common law, there are two other reasons for this
relationship. First, at least as regards contract law, much is made of the
lack of a comprehensive piece of legislation.”® Instead, one finds a range
of specific codifications.”! These may take the form of primary legislation,
ie, statutes enacted by Parliament; or secondary, delegated, legislation,”?
which encompasses statutory instruments, byelaws, and orders.”? Due to
this absence of a general statutory framework, the system must therefore
draw on judicial decisions to fill any voids. Secondly, even where legisla-
tion exists, it is often not only interpreted by case law,”* but even supple-

67 Compare the sources listed in fn 48 above.

68 See Smits (fn 37) 24, who refers to case law as the ‘dominant source’ of contract
law. More generally, Elliott and Quinn (fn 53) 7 call it the ‘base of our law today’.

69 See Elliott and Quinn (fn 53) 3. On the origin of this principle, see, eg, the
succinct exposition in Darbyshire (fn 28) 22. cf John H Baker, Why the History of
English Law bas not Been Finished (2000) 59 No 1 CL]J 62, 67, who notes that law
reports are treated ‘as the primary source of common-law authority’.

70 Compare, eg, Smits (fn 37) 24. See further Neil Andrews, Contract Law (2nd edn,
CUP 2015) 5, who points out that legislation on ‘the general part of contract law’
are few in number.

71 These seem to ‘cluster’ in certain areas, namely, those of the common law (ie,
case law) which are thought in need for reform. Compare Smits (fn 37) 24. For a
list of statutes, see, eg, Andrews (fn 70) 5.

72 Darbyshire (fn 28) 25-26 para 2-011 points out the difference between the two
forms as being that secondary legislation can be quashed by the courts if these are
ultra vires (made outside the delegated-legislator’s power).

73 Elliott and Quinn (fn 53) 80.

74 See Darbyshire (fn 28) 26. For further details on the interpretation rules used in
this process, see ibid 27-36, and Elliott and Quinn (fn 53) 53-76. cf Andrew Bur-
rows, The Relationship Between Common Law and Statute in the Law of Obligations
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mented by it,”> underlining the common law focus on judicial decisions
further.”¢

The most important pieces of legislation in relation to the formation
of contracts are as follows: In relation to trade, there is Part II of the
Sale of Goods Act 1979 (hereinafter ‘SGA 1979’) and the Supply of Goods
and Services Act 1982 (hereinafter ‘SGSA 1982’)77. As a consequence of
the Consumer Rights Act 2015 (hereinafter ‘CRA 2015°), a comprehensive
regulation of legal consumer issues, ie, of B2C contractual relationships,
that has unified and repealed several individual pieces of consumer legisla-
tion, both the SGA and the SGSA are now largely applicable to B2B and
C2C transactions only;”® however, since the CRA is not an all-encompass-
ing piece of legislation, parts of these statutes, in particular the provisions
of the SGA 1979 concerning the conclusion of contracts, are still appli-
cable to B2C transactions as well.”? Concerning formalities, the Law of

(2012) 128 LQR 232, 235, who calls case law that has developed in relation to
statutes ‘statute-based common law’, as opposed to ‘pure common law’.

75 See Burrows (fn 74) 234, who states that statutes are almost never ‘entirely
self-contained” and that they thus rely on the existence of the meanings and
institutions developed and contained in the common law.

76 Interestingly, and perhaps surprisingly, textbooks on contract law usually begin
with a list of English cases, followed by a list of English statutes and a table of
European and international legislation. See, eg, Treitel/Peel (fn 65) cclili—cclxix;
or Andrews (fn 70) x-lii. Other areas, such as Commercial law, may deviate from
this pattern, see, eg, Goode and McKendrick (fn 48) xxxi—cxliii. This practice
reflects the reality of case law effectively being the most important source of
English contract law, as just discussed. Compare Andrews, ibid 4. An explanation
might be that it was the most important source historically, as the law was
developed from it, see Youngs (fn 34) 61. See also Burrows (fn 74) 233, who then
goes on to argue ‘that common law and statute are more fully integrated than has
traditionally been thought.” Cf Darbyshire (fn 28) 10 and 37, who states that case
law “is at least as important to us as” and ‘can be just as important as’ legislated
law.

77 Note that the statute is concerned with ‘supply’ and not ‘sale’ of goods, see s
1 subss 1 (contract concerning the transfer of property in goods) and 2 (sale of
goods contracts are excepted) SGSA 1982.

78 See Department of Business, Innovation and Skills, Consumer Rights Act 2015: Ex-
planatory Notes (2015; hereinafter ‘CRA 2015 Explanatory Notes’) para 24, which
shows a table with the English legislation related to consumers that is affected
by the CRA 2015, including the SGA 1979 and the SGSA 1982. The Notes are
available online at www.legislation.gov.uk/ukpga/2015/15/notes/contents.

79 Another example from the SGA 1979 is the stipulations on the passage of proper-
ty (s 4 CRA 2015, ss 16-20B SGA 1979). For a summary of the provisions of and
changes under the CRA 2015, see, eg, Treitel/Peel (fn 65; 14™ edn 2015) paras
23-001-23-002.
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Property (Miscellaneous Provisions) Act 1989 (hereinafter ‘LPMPA 1989°)
is of importance in sales of land. Furthermore, the Electronic Commerce
(EC Directive) Regulations 20028 and Consumer Protection (Distance
Selling) Regulations 20003! deserve mentioning.

iii. English Case Law

For the two reasons just mentioned, case law is an important source for
English contract law.82 In this respect, it is necessary to bear in mind
the hierarchical structure of the courts. The highest instance is principally
the Supreme Court (hereinafter ‘UKSC’), known as the House of Lords
(hereinafter ‘HoL’) until 2009; however, sometimes it may be the CJEU
(on which see Section iv. below), whose decisions are binding on the
English courts.33 Lower English courts in civil matters are, in descending
order: the Court of Appeal (hereinafter ‘CA’), the High Court (hereinafter
‘HC’) and the county courts, all of which are bound by decisions of the
UKSC or the HoL.#* And while the CA is bound by its own decisions,®
the other courts are not.8¢ This general binding nature flows from the
doctrine of (judicial) precedent, which in turn is governed by the principle

80 SI2002/2013 (hereinafter ‘E-Commerce Regulations’).

81 SI2000/2334 (hereinafter ‘Consumer Distance Selling Regulation’).

82 Due to this heavy reliance, an overabundance of cases has amassed over time.
Only the most important of these, what are known as ‘leading cases’, will be
discussed in this dissertation. For further references, readers are referred to text-
books on contract law such as Treitel/Peel (fn 65).

83 See Elliott and Quinn (fn 53) 15.

84 See Darbyshire (fn 28) 39 para 2-032. For brief descriptions of each instance, see
Elliott and Quinn (fn 53) 20-21, who show a flow chart of the hierarchy in civil
matters at 23 figure 1.2.

85 The CA bound itself in the case of Young v Bristol Aeroplane Co, Ltd [1944] KB
718, although it laid down three exceptions. These regard conflicting opinions in
CA cases, or with a HoL decision, as well as an 7z curiam (ie, in error) decision.
For further information, see Darbyshire (fn 28) 41 at 2-033.

86 Unitil 1966, the HoL was bound by its own rulings, when its members resolved
in a Practice Statement that they would ‘treat]...] former decisions of this House
as normally binding, [but would] depart from a previous decision when it ap-
pear[ed] right to do so’, see HoL, Practice Statement (Judicial Precedent) [1966]
1 WLR 1234 (Gardiner LC; emphasis added). While the HoL is seemingly ‘reluc-
tant’ to do so, it has departed from its own decisions in a number of cases, see
Elliott and Quinn (fn 53) 16. For information on the HC and the county courts,
see Darbyshire (fn 28) 41 para 2-034 and 42 para 2-03S5 respectively.
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of stare decisis (‘let the decision stand’).3” Decisions made by the Judicial
Committee of the Privy Council (hereinafter ‘PC’), the final instance of ap-
peal for Commonwealth jurisdictions and whose members are mostly Jus-
tices of the UKSC, are persuasive only to other English courts.?¥ This struc-
ture must be borne in mind when considering (conflicting) decisions
made by different courts on a subject.

iv. EU Law: Legislation and Cases

Although EU law was listed in Section i. above as having priority over
English law, the situation is not straightforward. This is largely due to the
dualistic approach in the UK to both EU and other international law.%
Accordingly, EU law has been categorised by the courts in the past as
not being a source of English law in the traditional sense. In the words
of Lord Mance, ‘European law is part of United Kingdom law only to
the extent that Parliament has legislated that it should be’,*® so that the
English Parliament’s sovereignty was affirmed.”! On the other hand, the
HoL later accepted that the European Communities Act 1972 (hereinafter
‘EC Act 1972°)%2 ‘constitutes EU law as an entirely new, independent and
overriding source of domestic law, and the Court of Justice as a source of
binding judicial decisions about its meaning.”?

87 Elliott and Quinn (fn 53) 14, 10. According to this principle, a court has to
decide a case that is similar in its facts to an earlier case in line with the ratio dece-
dendi (‘reason for deciding’) of that previous decision, unless the case in question
can be sufficiently distinguished on its facts. In contrast, the obiter dicta (‘things
said by the way’) do not bind the courts but may nevertheless be persuasive. See
on this ibid 14.

88 See Darbyshire (fn 28) 11 para 1-013. One influential case of this court relating to
formation of contracts is Pao On v Lau Yiu Long [1980] AC 614 (PC). As the main
issue relates to consideration, the case will be discussed in Section II.3.v. below.

89 See Craig and de Burca (fn 52) 296.

90 Pham v Secretary of State for the Home Department [2015] UKSC 19 [76] (Mance L).

91 It was called ‘the ultimate legislative authority’, see Pham (fn 90) [80] (Mance L).

92 As amended, particularly by the European Union (Amendment) Act 2008.

93 R (on the application of Miller) (Respondents) v Secretary of State for Exiting the
European Union (Appellant) [2017] UKSC 5 [80] (Neuberger L, Lady Hale, Mance
L, Kerr L, Clarke L, Wilson L, Sumption L, Hodge L). The latter statement is in
line with the supremacy principle of EU law that the ECJ once stated in Case
C-6/64 Costa v ENEL [1964] ECR 585, 593. A citation of the pertinent part of the
decision as well as a discussion of the case can be found in Craig and de Birca
(fn 52) 267-268. Indeed, the HoL later used a similar phrase in Reg v Secretary of
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The situation has been complicated further by the UK having applied to
and consequently left the EU as a Member State.* As a consequence, the
influence of EU law will diminish over time, if not cease altogether. While
the Government has — at the time of writing — given no concrete plan
as to the legal changes ahead, legal academics expect that EU law will not
simply cease to be effective at the time that membership in the EU ends;
rather, it is being predicted that EU law will be phased out, so that an
interim, transitional phase will arise.”> Indeed, the government has stated
in its Repeal Bill White Paper that English legislation would be drafted
to transpose all EU law into English law so that no ‘holes [would appear]
in our statute book’.?¢ This measure will allow the government to review,
amend, and repeal law as necessary on a step by step basis.””

State for Transport, Ex p Factortame Ltd (No 2) [1990] 3 WLR 818 (HoL), [1991] 1
AC 603, 658-659 (Bridge L). For details on this case, see Craig and de Burca, ibid
297-298. They further discuss the supremacy principle at ibid 266-279 (ECJ’s
stance), 296-304 (UK’s stance).

94 The people of the UK cast their vote in a referendum on 24 June 2016 to leave the
EU, whereby almost 52% voted leave and approximately 48% voted remain, see
the results published by, eg, the BBC on www.bbc.com/news/politics/eu_referen-
dum/results. Article 50 Treaty of Lisbon [2007] OJ C 306/01 (hereinafter ‘Lisbon
Treaty’) was invoked on 29 March 2017, so that the negotiation process between
the UK and the EU should end by April 2019, as art 50 para 3 Lisbon Treaty
stipulates a maximum time frame of two years for the negotiations. See also
Department for Exiting the European Union, Legislating for the United Kingdom’s
withdrawal from the European Union (White Paper, Cm 9446; hereinafter ‘Repeal
Bill White Paper’) chapter 1; the Paper is available online at www.gov.uk/gov-
ernment/publications/the-repeal-bill-white-paper. This period has been extended
several times. Section 1 European Union (Withdrawal) Act 2018 (hereinafter ‘EU
Withdrawal Act 2018’) merely refers to ‘exit day’ for the repeal of the EC Act
1972; according to s 20 of that Act, that day is ‘31 January 2020 at 11.00 p.m.’
A transition period is in effect until 31 December 2020. On this, see Tom Edging-
ton, Brexit: What is the transition period?, BBC (1 July 2020), https://www.bbc.com/
news/uk-politics-50838994.

95 See, eg, Andrew Dickinson, Back to the Future - The UK’s EU Exit and the Conflict
of Laws (2016) Oxford Legal Studies Research Paper No 35 (draft as of 31 May
2016) 2. The paper is available online at https://ssrn.com/abstract=2786888.

96 Repeal Bill White Paper (fn 94) 10 at 1.11-1.13. This is reiterated in Department
for Exiting the European Union, European Union (Withdrawal) Act 2018 Explana-
tory Notes (¢ 16-EN, 2018), inter alia, 10-11, 14. The Notes are available at the
source indicated in fn 94 and will hereinafter be referred to as ‘EU Withdrawal
Act Explanatory Notes’.

97 Repeal Bill White Paper (fn 94) 10 at 1.12. The same idea is contained in ss 2-3
European Union (Withdrawal) Act 2018.
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It remains unclear at this point to what extent legislation will be modi-
fied. Having said this, as one of the Law Lords of the Supreme Court,
Lord Reed, has stated: The influence of EU law did not begin and will
not end with the UK’s membership in the EU.”® Thus, while some changes
in law are imminent, this may not have a great effect due to the current
stance in legal practice.”” On the other hand, authors have noted that the
influence of EU law has not been equally strong in all areas of English
law to begin with. Thus, by way of example, while it has shaped consumer
law, it has not greatly impacted commercial law.1% For all these reasons,
this dissertation proceeds on the basis of the current status quo, ie, without
making speculations as to possible future changes.

While EU law is therefore applicable in England, a differentiation has
to be made between legislation that is directly applicable and that which
is not. By virtue of s 2 subs 1 EC Act 1972, rights and obligations created
by EU Treaties and made directly applicable by the same are recognised as
such. Similarly, EU regulations are also directly applicable.’°! Conversely,
this means that any EU law that is not directly applicable, like a direc-
tive,'2 has to be implemented by English legislation.’®® In situations of
conflict between English and directly effective EU law, the courts must
‘override any rule of national law’.1* With regard to judgments by the

98 Lord Reed, Comparative Law in the UK Supreme Court (Lecture, Max Planck
Institute for Comparative and International Private Law, Hamburg, Germany,
10 July 2017).

99 This could be the case for, say, choice of law clauses that are currently uniformly
regulated within the EU by virtue of the Regulation (EC) No 593/2008 of the
European Parliament and of the Council of 17 June 2008 on the Law Applicable
to Contractual Obligations (Rome I), see Malcolm Clarke and others, Commer-
cial Law: Text, Cases, and Materials (5™ edn, OUP 2017) 52.

100 See Clarke and others (fn 99) 52; see also McKendrick (fn 48) 2-3.

101 See s 228 Consolidated Version of the Treaty on the Functioning of the Euro-
pean Union [2012] OJ C326 /01 (hereinafter “TFEU 2012’).

102 While initially no direct effect was foreseen (compare art 228 TFEU 2012),
directives can now be directly effective under certain circumstances. This was
established in case C-9/70 Grad v Finanzamt Traunstein [1970] ECR-I 826 and
confirmed in case C-41/74 van Duyn v Home Office [1974] ECR-I 1338. In sum-
mary, a directive can be directly applicable if its provisions are clear, precise,
and unconditional. See Darbyshire (fn 28) 66 para 3-029; Elliott and Quinn
(fn 53) 106.

103 See Darbyshire (fn 28) 51.

104 Factortame No 2 (fn 93) 659 (Bridge L).

53



https://doi.org/10.5771/9783748911777-42
https://www.nomos-elibrary.de/agb

B. Comparative Background

CJEU, these must be borne in mind by the English courts, so that EU case
law is also a source of EU law.105

v. International Law

As with EU law, international treaties signed by the UK will not be auto-
matically applicable in England due to the principle of sovereignty of
the UK Parliament; the government usually first has to enact legislation
transposing the treaty into English law.'% Having said this, provisions of
treaties which the UK has signed have priority over the English common
law and will thus prevail over conflicting common law.!%” This will be
explored separately for each of the sources discussed below.

It has been stated that most legal instruments aiming at harmonising
the law of contracts deal only with international but not domestic trans-
actions.!® One example of an international treaty ratified by the UK is
the UNIDROIT Convention relating to a Uniform Law on the Formation
of Contracts for the International Sale of Goods, adopted 1 July 1964
(hereinafter ‘ULFC’). The Convention was not successful and became the
‘forlorn predecessor’ of the CISG.1% It is perhaps a little ironic that while
the UK ratified the ULFC, it has not signed the CISG, and seems unlikely

105 Darbyshire (fn 28) 51. This was laid down in s 3 subss 1-2 EC Act 1972.

106 See Section iv. above. See further Darbyshire (fn 28) 6 para 1-001, 47 para 2-044;
Elliott and Quinn (fn 53) 131-132.

107 It was held in the case of Sidhu and Others v British Airways Plc [1997] AC
430 (HoL), 437-438, 444, 446-447, 453 (Hope L) that where an international
convention provided exclusive provisions in a matter, national law providing
otherwise was not applicable. The convention in question was the Convention
for the Unification of Certain Rules Relating to International Carriage by Air
Signed at Warsaw on 12 October 1929 as amended by the Protocol Modifying
the said Convention Signed at the Hague on 28 September 1955.

108 Roy Goode, Reflections on the Harmonisation of Commercial Law (1991) 19 No 1
Uniform Law Review 54, 63. One reason given is that the latter are usually seen
as being better regulated in domestic legislation, see ibid 63, 73.

109 Thus described by Goode (fn 108) 74. In light of the fact that the conven-
tion only has two (!) remaining signatory states, namely, the UK and Gam-
bia, this seems an apt description. On the status of the convention, see
www.unidroit.org/status-ulfc-1964. On the ULFC’s demise, see Ulrich Hubner,
Der UNCITRAL-Entwurf eines Ubereinkommens iiber internationale Warenkaufver-
trage [The UNCITRAL-Draft of a Convention on International Sale Contracts]
(1979) 43 RabelsZ 413, 414-415.
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to do so in the future.!'® Furthermore, while the English courts could the-
oretically apply the CISG under English conflict of law provisions, they
seem not to have done so.!'! Both of these conventions may therefore be
deemed irrelevant as sources of provisions on the formation of contracts in
English law, so that the ULFC will not be discussed further; however, see-
ing as the CISG is relevant in relation to Germany and Japan, its provisions
will be discussed in Section E.IL. below.

b. Sources of German (Contract) Law

In the German legal system, we find the same kind of sources as in English
law: German and European legislation (Sections ii. and iv. respectively),
German case decisions (Section iii.), customary law (Gewohnbeitsrecht),
and international law (Section v.). This is because all of these sources
are general and contain ‘norms, which determine the legal assessment of
life circumstances’.'’? Accordingly, charters or articles of incorporation
(autonome Satzungen) or collective bargaining law (Tarifrecht) can also be
sources of law, whereas academic text(book)s cannot.!? Slight differences
with England are therefore already visible at this level. Furthermore, as was
intimated above, the inter-relationship between the sources is different in
the German legal system as compared to that of England. This relationship
will be analysed first before each of the sources are examined further.

110 Speculation on the reasons for this position have been made by, inter alia,
Goode and McKendrick (fn 48) 972. A succinct account of the political reasons
is given by Sally Moss, Why the United Kingdom has not Ratified the CISG (2005)
25 Journal of Law and Commerce 483-485: the low political priority was due to
the reserved response by the English business community to several enquiries.

111 Goode and McKendrick (fn 48) 973 in fn 11. Or at least, not often: One example
is perhaps Kingspan Environmental Ltd and Others v Borealis AS, Borealis UK
Ltd [2012] EWHC 1147 (Comm), WL 1469127 (official transcript), in which
Clarke ] found the law applicable to the contract in question to be Danish
law, which in turn incorporated the CISG. The court thus applied it. See paras
557 (applicability of Danish law), 617 et seq, and 993 et seq (application of the
CISG) of the decision. In this way, the ‘UK courts may sometimes be obliged
to apply’ the Convention, see Djakhongir Saidov and Sarah Green, Software as
Goods (2007) Journal of Business Law (JBL) 161, 163.

112 Definition given by Arthur Kaufmann, Rechtsbegriff und Rechtsdenken [The Con-
cept of Law and Legal Thought] (1994) 37 Archiv fir Begriffsgeschichte 21,
52:‘[...] Normen, die fiir die rechtliche Entscheidung von Lebenssachverhalten bestim-
mend sind [...]".

113 Kaufmann (fn 112) 53, 52.
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i. The Inter-relationship of the Sources in German (Contract) Law

There seems to be no classification of sources into primary and secondary
sources in German law. Having said this, there is of course an order
of application, so that the sources of German law are (in order of impor-
tance): the ECHR!'* and international law, EU law (legislation), German
legislation, and customary law.!!S Furthermore, there are German and EU
case decisions and academic literature, the latter of which plays a role in
court decisions;!'¢ however, none of these three are sources of law in the
strict sense.'’” Out of these, the ECHR,!'® customary law,'"? and academic

114

115
116
117
118
119

56

It was incorporated into German law by virtue of the Geseiz iiber die Kon-
vention zum Schutze der Menschenrechte und Grundfreiheiten [Law on the Con-
vention of the Protection of Human Rights and Fundamental Freedoms] of
7 August 1952, Bundesgesetzblatt [German Federal Law Gazette; hereinafter
‘BGBI’] 1952 1II 685; and came into force on 3 September 1953, see Bekannt-
machung iiber das Inkrafttreten der Konvention zum Schutze der Menschenrechte
und Grundfreiheiten [Announcement of the Coming into Force of the Conven-
tion of the Protection of Human Rights and Fundamental Freedoms] of 15
December 1953, BGBI 1954 II 14. On the relationship between the ECHR
and the fundamental rights contained in German law, see Bundersverfassungs-
gericht (German Federal Constitutional Court, hereinafter ‘BVerfG’) decision of
4 May 2011, 2 BvR 2365/09, BVerfGE 128, 326-409; an English translation
is available online at www.bundesverfassungsgericht.de/SharedDocs/Entschei-
dungen/EN/2011/05/rs20110504_2bvr236509en.html. See further BVerfG order
of 5 April 2005, 1 BVR 1664/04, paras 14-15; an English translation is
available online at www.bundesverfassungsgericht.de/SharedDocs/Entscheidun-
gen/EN/2005/04/rk20050405_1bvr166404en.html. The BGBI can be accessed at
www.bgbl.de.

See Wolf and Neuner (fn 48) 44, 59 para 40, 52.

It has been termed a ‘persuasive authority’ due to this fact by Youngs (fn 34) 84.
See Wolf and Neuner (fn 48) 25 para 17, 27 para 25.

The reason given in relation to English law in Section a. above applies.
Gewohnbheitsrecht (customary law), is ‘the law of the whole legal community’,
ie, rules which can be seen as law, see Peter Krebs and Maximilian Becker,
Entstehung und Abdnderbarkeit von Gewobnbeitsrecht [Creation and Modifiability
of Customary Law] (2013) JuS 97, 98. It has to be certain and must be applied
constantly or at least regularly, ie, be recognised by the community as custom-
ary law in order to exist, see ibid 98-99; see also Kaufmann (fn 112) 52. It is not
a certain practice but a legal understanding that can become customary law, see
Krebs and Becker, ibid 98. See also Kaufmann, ibid 52. For further details on
the necessary conditions, ie, of the general recognition of the legal validity (in
Latin: opinio iuris sive necessitatis) of a custom and the element of time in terms
of its observation (Latin: longa consuetudo), see Krebs and Becker, ibid 98-101
or Wolf and Neuner (fn 48) 21-22 paras 5-8; Karl Larenz, Methodenlehre der



https://doi.org/10.5771/9783748911777-42
https://www.nomos-elibrary.de/agb

I Classification of the Legal Traditions of English and German Law

literature will not be considered below.'?° Another concept of influence
in German law, which will also not be considered further, is Treu und
Glauben (good faith). While it is sometimes applied in relation to contract
law, inter alia, when interpreting contracts, it is not relevant for their
formation and thus falls outside the scope of this dissertation.!?!

It should be noted that Germany is a federal republic (art 20 para 1
Grundgesetz, Basic Law for the Federal Republic of Germany of 1949,
hereinafter ‘GG’'?2), comprised of 16 Bundeslinder (federal states) with
legislative, executive, and judicial competences (regulated in arts 70 et
seq, 83 et seq, and 92 et seq GG respectively), meaning Germany has
institutions for these purposes on both the central and federal level.!?? This
feature will be borne in mind in the subsequent discussion, which will
begin with German legislation (Section ii.) and case law (iii.), followed by
EU and international law (iv. and v. respectively).

Rechtswissenschaft [Methodology of Jurisprudence] (6 edn, Springer 1993) 433.
In general, its role today is seemingly negligible (see Wolf and Neuner (fn 48)
22 para 5), namely, of amending existing law (legislation), rather than filling
lacunae. While it could, in theory, still be used in cases of non-regulation, eg,
in relation to new technologies, it has been suggested that the emergence of a
customary law would be hindered particularly by the nature of such technologi-
cal advances (short-lived) due to the requirement of the time element. See on
this Krebs and Becker, ibid 98. Due to this minor role and a general absence of a
practical application, customary law will not be considered further.

120 Readers interested in German academic literature are directed to the references
provided by Youngs (fn 34) 84-85.

121 It has been likened to equity in its effects, see Youngs (fn 34) 82. Indeed, similar
ethical notions seem to underpin the two standards, as becomes clear when
looking at the wide application of §242 BGB (Lesstung nach Treu und Glauben,
Performance in good faith) to generally curb ‘dishonest use of a right’. See on
this Wolf and Neuner (fn 48) 230 para 75 and 232-238.

122 BGBIIII, Gliederungsnummer 100-1. An English translation is available at
www.gesetze-im-internet.de/englisch_gg/index.html.

123 For further information on the interplay of the central and the federal states,
see, eg, Bernd Grzeszick, Artikel 20 GG, in: Theodor Maunz and others (eds),
Grundgesetz Kommentar [Basic Law Commentary] (CH Beck, 2017 issue) at II.
Die Verfassungsentscheidung fiir die Demokratie [11. The Constitutional Decision
for a Democracy] paras 253 et seq; see also the entry for ‘Bundeslinder’ in
Uwe Andersen and Wichard Woyke (eds), Handworterbuch des politischen Systems
der Bundesrepublik Deutschland [Handbook on the Political System of the Fed-
eral Republic of Germany] (7 edn, Springer VS 2013), available online at
www.bpb.de/nachschlagen/lexika/handwoerterbuch-politisches-system/.
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ii. German Legislation: Gesetze and Verordnungen, German Statutes and
Regulations

Before turning to the pieces of legislation that are relevant in German con-
tract law, it is important to make a note of vocabulary. As has been pointed
out by some authors, the German term Gesetz has a wide meaning, encom-
passing both primary as well as secondary legislation.!?# In this sense, and
despite perhaps not being quite adequate, whenever this broad meaning
of legislated norms is to be conveyed, the simple term ‘legislation’ will
be used. Whenever a more specific meaning is intended, several terms
will be used, depending on the type of enactment in question. Within
the categories of primary and secondary legislation, further distinctions
must be made: On the one hand there are Gesetzbiicher, hereinafter referred
to as ‘codes of law’, which set out a broad area of law; on the other
hand, there are pieces of legislation of narrower scope, Gesetze in its strict
sense, which will be called ‘laws’.12> German secondary legislation includes
(Rechts-) Verordnungen (regulations), laid down by the government'?¢ and
public authorities, and dffentlich-rechtliche Satzungen (bye-laws), laid down
by public institutions such as universities.!?’

Note that, due to Germany’s dual political structure, legislation may
be Bundesrecht (federal law) or Landesrecht (regional state law). Legislative
competences are split, whereby these may be ausschlieflich (exclusive) or,
shared (konkurrierend, meaning ‘competing’, art 70 para 2 GG). Under
art 70 para 1 and art 72 para 1 GG, the Lander (regional states) are granted
residual legislative competence, which means that, unless the Bund (central
state) has been given authority to legislate and this right is exercised, the
Lénder may do so.!28 In case of conflict, Bundesrecht will take precedence

124 See, eg, Youngs (fn 34) 64; cf Wolf and Neuner (fn 48) 21, who also include
customs; cf, again, Kaufmann (fn 112) 52, who sees custom as gesetztes Recht
(set(tled) law) but differentiates it from Gesetze. The following systematisation,
as well as the English terms have been largely adopted from Youngs (fn 34)
63, 64, 65, 67. For an overview of the development of the notion of Gesetz
throughout history, see Kaufmann, ibid 22-37.

125 These terms are also used by, eg, Smits (fn 37) 23-24. As already explained in
Section A.IIL3. above, by using this word, confusion with English legislation
(Acts) is avoided.

126 That is, by the Executive, see Wolf and Neuner (fn 48) 21 para 3.

127 1Ibid 21 para 4.

128 The Bund may authorise the Linder in areas of its exclusive competence (art 71
GG). See on this Arnd Uhle, Artikel 70 GG, in: Maunz and others (fn 123) at
2-3. This applies to primary, but not to secondary legislation, see ibid at 34.
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over Landesrecht (art 31 GG). Having said this, federal institutions have
to take regional law into consideration, eg, in the area of administrative
law.1? Private law (birgerliches Recht) and commercial law (Recht der
Wirtschaft, business law) are two of the competences that are shared by
Bund and Lénder (art 74 para 1 nos 1 and 11 GG).

Although it is true to say that primary legislation in the form of codes
provides for comprehensive and systematic regulation, it is not all-encom-
passing, so that supplementation is necessary, either through laws or sec-
ondary legislation. As a consequence, German private law, in particular the
law on contracts, is fragmented.'3° The two most important codes in this
area are undoubtedly the Biirgerliches Gesetzbuch (German Civil Code, here-
inafter ‘BGB’)3! and the Handelsgesetzbuch (German Commercial Code,
hereinafter ‘HGB’)132. Of particular relevance to the discussion in this
dissertation are the first three books of the BGB, namely, Allgemeiner
Teil (General Part), Recht der Schuldverbdlinisse (Law of Obligations) and
Sachenrecht (Law of Property),'33 as well as the first and fourth books of the
HGB, namely, Handelsstand (Commercial Entities) and Handelsgeschifte
(Commercial Transactions). It is important to note that while the BGB can
be described as the basic legislation in the area of private law, the HGB
is a Sonderprivatgesetz (special private law) whose rules must be applied
prior to those contained in the BGB; conversely, rules from such special
frameworks can be applied to general private relationships where the BGB
makes no provision and the special rules are not exceptional regulations

129 See Grzeszick (fn 123) at IV. Die Verfassungsentscheidung fiir den Bundesstaat [IV.
The Constitutional Decision for a Federal State] paras 154 et seq.

130 Compare Youngs (fn 34) 64-65, who notes that there is piecemeal legislation to
be found in Germany as well, not just in the UK.

131 Originally from 1896, the BGB was published in revised form in 2002
BGBI12002 I 42, 2909; BGBI2003 I 738) and last amended by Law of
20 July 2017 (BGBI2017 I 2787), see www.gesetze-im-internet.de/bgb/BJN-
R001950896.html. An English translation of the BGB can be found at
www.gesetze-im-internet.de/englisch_bgb/index.html. Note that this translation
is based on the BGB as of 2013, so that subsequent amendments may have
altered the text.

132 Originally from 1897, the HGB was last amended by Law of 18 July 2017
(BGBI12017 I 2745), see www.gesetze-im-internet.de/hgb/index.html. A par-
tial English translation is available online at www.gesetze-im-internet.de/en-
glisch_hgb/index.html. A complete English translation can be found in, eg,
Thomas Rittler (trans), HGB — German Commercial Code: Deutsch-englische
Text-Synopse / German-English Synopsis (3™ revised edn, Plattform-compliance
2015).

133 These English terms are used in the BMJV’s translation of the BGB, see fn 131.
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but are of general application.!®* Another special area of relevance to this
dissertation is that relating to consumers.!3S Other relevant pieces of legis-
lation include the Zivilprozessordnung (German Code of Civil Procedure,
hereinafter “ZPO’),'3¢ and the Einfiibrungsgesetz zum Biirgerlichen Geset-
zbuche (Introductory Act to the Civil Code, hereinafter ‘EGBGB’),!3” the
latter of which contains, inter alia, commencement provisions for legisla-
tion or amendments.

iii. German Case Law: Rechtsprechung, German Court Decisions

German court decisions (Rechtsprechung) are not a source of law like Geser-
ze; they have even been called an informal source.!*® This may be due to
the fact that judges in Germany fulfil the function of applying and inter-
preting legislation, rather than creating law, as is the case in England.!?®
Indeed, richterliche Rechtsfortbildung (judge-made law) has been categorised

134 Compare Wolf and Neuner (fn 48) 67 paras 11-13. One example given is
§350 HGB, which foresees a deviation from the general rule for the form of
declarations of suretyships (Biirgschaften) found in §766 BGB. This deviation is
discussed further in Section II1.3.b.ii. below.

135 See Christoph Reymann, Das Sonderprivatrecht der Handels- und Verbraucherver-
trage: Einbeit, Freiheit und Gleichheit im Privatrecht [Special Private Laws for
Commercial and Consumer Contracts: Union, Freedom, and Equality in Pri-
vate Law] (Mohr Siebeck 2009) 1. The author analyses the tri-partition of Ger-
man private contract law on a general level in his book but is critical of this
division, see, eg, ibid 3 or 6. Also slightly sceptical: Wolf and Neuner (fn 48) 64
para 4.

136 BGBI2005 I 3202 and 2006 I 431 and 2007 I 1781. An English translation is
available online at www.gesetze-im-internet.de/englisch_zpo/index.html.

137 BGBI11994 1 2494 and 1997 1 1061. A partial translation (based on the law as
amended in November 2015) into English is available online at www.gesetze-
im-internet.de/englisch_bgbeg/index.html.

138 Compare Youngs (fn 34) 75, 79. cf Larenz (fn 119) 432-436, discussing different
interpretations of the term ‘source of law’ and the effect of case law, but he is
ultimately sceptical of judge-made law being a true source of law in Germany.

139 Compare Krebs and Becker (fn 119) 97, who state that German case law cannot
become binding like legislation. Johanna Schmidt-Rantsch, § 23. Germany, in:
Riesenhuber (fn 13) 591, 593-594 aptly states that ‘the courts must so to speak
translate — judgment for judgment — the abstract rules of law into concrete
rules’. For a common law perspective, see Whincup (fn 34) 39 para 1.51. On
case law in England, see Section a.iii. above.
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as a ‘continuation of [legal] interpretation’.'#’ Having said this, it could be
argued that when judges fill lacunae of statutory regulation, and especially
when they develop a rule further, they do, in this sense, create law.'*!
While it goes beyond the scope of this dissertation to go into details, two
examples of judge-made law are the doctrine of culpa in contrabendo (since
2002 contained in §311 para 2 BGB) and the protection of third party
interests.'#? Furthermore, the decisions of the Bundesverfassungsgericht (Fed-
eral Constitutional Court, hereinafter ‘BVerfG’) can — albeit in a limited
set of circumstances — have Gesetzeskraft (force of law; see §31 para 2
Gesetz tiber das Bundesverfassungsgericht, Act on the Federal Constitutional
Court, hereinafter ‘BVerfGG’143).

140 Larenz (fn 119) 366. cf Dirk Olzen, Einleitung zum Schuldrecht [Introduction to
the Law of Obligations], in: Julius von Staudinger and others, Kommentar zum
Biirgerlichen Gesetzbuch mit Einfiibrungsgesetz und Nebengesetzen [Commentary
on the Civil Code with Introductory Act and Ancillary Laws] (rev online edn,
Sellier de Gruyter 2015) paras 1, 208, who states that judicial law making and
interpretation are both forms of applying law. For a detailed discussion of the
judges’ role in German law, see Heinrich Honsell, Einleitung zum Biirgerlichen
Gesetzbuch [Introduction to the Civil Code], in: Staudinger and others, ibid
(2018) paras 1, 200-232.

141 Compare and contrast Larenz (fn 119) 366-367, who differentiates between
filling lacunae as acting within, and developing a legal rule further as going
beyond statutory law. Arguably, the former would be a form of interpretation
or application of law, whereas the latter might be seen as creating law in some
sense. Indeed, Larenz speaks of such further developments as acts ‘modifying’
statutory law, see ibid 366. He goes on to state that judges ought to do this
only when ‘very serious cause’ is given. For an in-depth discussion, see ibid
370-404 (filling lacunae), 413-429 (further development). For a discussion of
possible conflicts between the courts filling lacunae and statutory law, see
Olzen, ‘Einleitung’ (fn 140) paras 210-211. Contrast Karl Kroeschell, Deutsche
Rechtsgeschichte Band 3: Seit 1650 [German Legal History Vol 3: From 1650] (4
edn, Bohlau Verlag 2005) 189-191, arguing that positive law cannot be created
through judicial decisions, not even in the form of customary law.

142 See on this Olzen, ‘Einleitung’ (fn 140) paras 213-214 (culpa in contrahendo),
216-221 (third parties). On the importance of the judiciary generally, see Larenz
(fn 119) 234 et seq. cf Kroeschell (fn 141) 190, arguing that the notion of
culpa in contrabendo had been developed by Jhering from Roman law, and
that the court decision said to have laid down this concept ‘only referred to
earlier decisions; and no longer to academic or legislative reasons’ (‘berzef sich
allerdings nur noch auf friihrere Entscheidungen, nicht mebr auf wissenschaftliche
oder gesetzgeberische Erwdgungen’).

143 BGBI 1993 I 1473; English translation available online at www.gesetze-im-inter-
net.de/englisch_bverfgg/englisch_bverfgg.html.
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Moreover, while there is no formal rule in Germany which binds courts
to their own or higher court decisions,'#* in practice, a rule of precedence
(Prdjudizien) exists, so that decisions on cases which concern similar facts
are deemed to be model rulings.!#5 In particular, the highest courts will
not readily depart from their own decisions.'#¢ As a consequence, practi-
tioners will take case law into account when assessing situations, thus
effectively making court decisions applicable law (geltendes Recht).'*” Given
that the courts ought to judge the case in question and not blindly apply
another judge’s interpretation or rule development, case law is perhaps
better termed persuasive authority or at least a plausible indication on the
legally desirable result.!48

Turning to the court structure, the highest instance in civil (and crim-
inal) matters'¥ in Germany is the Bundesgerichtshof (Federal Court of
Justice, hereinafter ‘BGH’).!*° The lower courts are, in descending order:

144 Youngs (fn 34) 79. Having said this, decisions of the BVerfG (arts 93-94
GG) are binding on alll other government institutions’, inter alia, other
German courts, see www.bundesgerichtshof.de/DE/DasGericht/Aufgaben/auf-
gaben_node.html; see also § 32 para 1 BVerfGG.

145 See Larenz (fn 119) 429. See also www.bundesgerichtshof.de/DE/Das-
Gericht/Aufgaben/aufgaben_node.html on the binding effect, in practice, of
decisions by the Bundesgerichtshof (Federal Court of Justice). A concise account
in English is given by Schmidt-Rantsch (fn 139) 594-595.

146 Larenz (fn 119) 429. Schmidt-Réantsch (fn 139) 595 explains that this is due to
the procedure necessary for making such a departure.

147 Compare Schmidt-Rantsch (fn 139) 594; Larenz (fn 119) 430.

148 Compare Larenz (fn 119) 430, 431. Indeed, Schmide-Rantsch (fn 139) 595
notes that decisions of ‘landmark decisions’ by the federal supreme courts ‘are
designed to provide guidance to the courts of first and second instance’. cf § 31
para 2 BVerfGG, according to which decisions made by the BVerfG will have
force of law in certain circumstances.

149 Note that under art 95 para 1 GG, four other supreme courts exist in Ger-
many: the Bundesarbeitsgericht (Federal Labour Court, hereinafter ‘BAG’), the
Bundesfinanzhof (Federal Finance Court), the Bundessozialgericht (Federal So-
cial Court), and the Bundesverwaltungsgericht (Federal Administrative Court).
There is also the already-mentioned BVerfG. For further information and links
to the other courts, see www.bundesgerichtshof.de/DE/DasGericht/Stellung-
Gerichtssystem/stellungGerichtssystem_node.html. Another specialised court in
Germany is the Patentgericht (patent court), dealing with matters relating to
patents and other intellectual property such as trademarks. On this court, see
www.bundespatentgericht.de/cms/index.phprlang=en; see further Monika Jach-
mann, Artzkel 96 GG, in: Maunz and others (fn 123) paras 10-16.

150 See www.bundesgerichtshof.de/EN/Home/home_node.html for further infor-
mation on this court, its organisation, and tasks.
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Oberlandesgerichte (higher regional courts, hereinafter ‘OLG’); Landgerichte
(regional courts, hereinafter ‘LG’); Amtsgerichte (local courts, hereinafter
‘AG).151

iv. EU Law: Legislation and Cases

EU law, in the form of primary and secondary legislation, but not legal
opinions or recommendations by the European Commission and other EU
institutions,'32 is a source of German law that has priority over national
law.153 This was stated by the ECJ in the Costa case!** and is said to flow
from art 23 para 1 GG.'>S Having said this, the BVerfG has laid down
limits to this supremacy in a range of cases in relation to fundamental
rights, constitutional identity, and competence.’*¢ In general, however,
EU primary legislation (treaties) as well as EU regulations are directly
applicable and have priority; whereas directives first need to be transposed
into German law by German legislation.!>”

For important pieces of EU legislation in relation to contract law, see
the enumeration in Section a.iv. above. As with England, the strongest
area in which German contract law has been influenced by EU law is in
relation to consumers.!8

151 See §12 Gerichtsverfassungsgesetz (Court Constitution Act, BGBI 1975 1 1077;
hereinafter ‘GVG’; English translation available online at www.gesetze-im-in-
ternet.de/englisch_gvg/index.html); see further Bundesgerichtshof, Der Bundes-
gerichtshof [The Federal Court of Justice] (brochure, 2014) 7 (hereinafter ‘BGH
Brochure’), available online at www.bundesgerichtshof.de/SharedDocs/Down-
loads/EN/BGH/brochure.pdf?__blob=publicationFile. For further information
in English on the German court system, see, eg, Youngs (fn 34) 97-114 and the
provisions on each court instance contained in §§ 22 et seq GVG.

152 These do not have binding force, see art 288 para § TFEU 2012; see also Wolf
and Neuner (fn 48) 27 para 26, who notes it can be relevant as soft law.

153 Honsell (fn 140) paras 112.

154 See fn 93 above.

155 See Craig and de Burca (fn 52) 280.

156 For further discussion of the supremacy issue, see Craig and de Burca (fn 52)
266-279 (ECJ’s stance), 279-290 (Germany’s stance). See also Wolf and Neuner
(fn 48) 52 para 26.

157 See Wolf and Neuner (fn 48) 52—54, 55-56. See further the discussion in Section
a.iv. above.

158 Compare Jan Busche, Vorbemerkung (Vor § 145) [Foreword (to S 145)], in: Franz
J Sacker and others, Miinchener Kommentar zum BGB [Munich Commentary on
the Civil Code] Vol 1 (7" online edn, CH Beck 2015) paras 1, 4.
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v. International Law: The CISG

Apart from the sources just discussed, German law includes another exter-
nal source beside those from the EU. In particular, there are international
treaties, which require what is called a Zustimmungsgesetz (Law of Con-
sent), ie, a federal law under which the international law in question is
incorporated into German law.!® One of these is the CISG, which was
ratified by Germany and transposed in 1990.1%° The BGH has held it to
be a special law on international sales which has priority over the rules of
German sales law (Kaufrecht).'¢! The CISG will thus be applicable automa-
tically in cases of international sales of goods,'®? unless the parties have
excluded its application (art 6 CISG). In particular, the Convention will be
a priori applicable in contractual relations between parties from Germany
and Japan, since both countries are Contracting States.'®? Its rules on the
formation of contracts will be discussed in Section E.I.2. below.
Furthermore, by virtue of art 25 GG, general rules of international law
are treated as part of German law, but at the same time override it. These
‘general rules’ include the list of sources found in art 38 para 1(b)-(c) ICJ
Statute, namely, general principles of law and international customs.!64

159 See Wolf and Neuner (fn 48) 59 para 43 with further references. cf Kauf-
mann (fn 112) 53, who rejects international treaties (Staatsvertrige) constituting
sources of German law.

160 See Gesetz zu dem Ubereinkommen der Vereinten Nationen vom 11 April 1980 iiber
Vertrige iiber den internationalen Warenkauf [...] [Law on the United Nations
Convention on Contracts for the International Sale of Goods of 11 April 1980
(...)]of 5 July 1989, BGB1 1989 II 586, BGBI 1990 II 1699.

161 BGH decision of 25 November 1998, VIII ZR 259/97, NJW 1999, 1259-1261,
para 13.

162 The application of the CISG will be discussed in detail in E.IL.1. below. Let it
be noted at this point that it applies to those transactions in which the two
countries involved are Contracting States to the CISG, or where their private
international law rules lead to the CISG’s application (see art 1 CISG). For
further details on the CISG’s application, see arts 2-5 CISG, as well as United
Nations Commission on International Trade Law (UNCITRAL) Secretariat, Ex-
planatory Note on the United Nations Convention on Contracts for the International
Sale of Goods (UN Publication, November 2010) 34-36. This document, which
will hereinafter be referred to as ‘CISG Explanatory Note’, is available online
at www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-book.pdf. On
the application and excluded issues, see further the contributions in Franco
Ferrari and Clayton P Gillette (eds), International Sales Law Vol 1 (Edward Elgar
Publishing, 2017) 113-415.

163 See fns 162 and 15 above.

164 Wolf and Neuner (fn 48) 59 paras 40, 42.

64



https://doi.org/10.5771/9783748911777-42
https://www.nomos-elibrary.de/agb

II. Contracts in English Law

The BVerfG has held that this does not include international treaties, but
that these general international rules are complemented by national princi-
ples.16

II. Contracts in English Law

England traditionally being a nation of commerce,'®® it has had notions
of contracts for a long time.'¢” Initially, however, these existed as customs,
and would only later develop into what we understand as ‘law’.!%8 Initially,
this was a ‘law of contracts’, ie, a law of a plurality of special contracts,
which would turn into one general ‘law of contract’ in the nineteenth
century.'® Similarly, the denomination of the concept of contract has
evolved over time. This concept will be defined first in Section 1., before

165 BVerfG order of 8 May 2007, 2 BvM 1/03, BVerfGE 118, 124-167, para 31.
One such principle is good faith, see Wolf and Neuner (fn 48) 59 para 42 with
further references.

166 See, eg, McKendrick (fn 48) 2. The origins of this tradition seem to go back
to prehistoric times, since Frere notes that some kind of commercial connec-
tion already existed between Britain and continental Europe from that time
onwards, see Sheppard S Frere, Britannia: A History of Roman Britain (3" edn,
Routledge & Kegan Paul 1987) 275; however, it is more probable that it lies in
the Bronze Age, where Western Saxons (Wessex) already carried out commerce
extensively — not only within, but even beyond the British Islands, see Ency-
clopaedia Britannica, United Kingdom (Online Academic Edition 2019), http://
academic.eb.com/EBchecked/topic/615557/United-Kingdom at ‘History: Bronze
Age’. In contrast, the first British chamber of commerce as a form of trading
organisation was only established in the Channel Islands in the eighteenth
century, see Encyclopaedia Britannica, Trade Association (Online Academic Edi-
tion 2015), http://academic.eb.com/EBchecked/topic/601677/trade-association.
The commercial aspect continues to be of importance today. Thus, English
contract law is directed at facilitating rather than hindering commercial transac-
tions, see Whincup (fn 34) 17 para 1.1. As will be seen below, many legal rules
place importance on legal certainty for reasons of commerce even today, see,
eg, the explanation for the objective approach or the use of legal presumptions
under Sections II.3.a., and I1.3.a.ii.bb) respectively.

167 At least commercial contracts existed and gained legal recognition during the
time of the writ system, ie, between the eleventh and sixteenth centuries. See
on this development briefly H Patrick Glenn, Legal Traditions of the World:
Sustainable Diversity in Law (5™ edn, OUP 2014) 244, 245, 253-254.

168 Compare the general statement made by Baker, ‘English Legal History’ (fn 63)
1-4.

169 See Andrews (fn 70) 3 para 1.01, listing further references.
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its historical development as well as the current legal and practical situa-
tions are addressed in Sections 2. and 3. respectively.

1. ‘Contract’ Defined

As English law belongs to the common law tradition, the law of contract is
not found in a code nor in one single piece of legislation; instead, one has
to look into case law to discover what the principles of English contract
law are.” This explains the lack of a formal, ie, statutory, definition of a
contract as understood in English law; however, ‘indicative or illustrative’
as opposed to ‘definitive or comprehensive’ statements on the meaning of
contracts can be found in academic writing.!”!
A basic description of a contract has been given by Sir Treitel:

[It] is an agreement giving rise to obligations which are enforced
or recognised by law[, whereby the contractual] obligations [...] are
based on the agreement of the contracting parties.!”?

Professor Atiyah has not only described a typical common law contract,
but has summarised the formation of contracts and the philosophy under-
lying English contract law at the same time:

[Flirst, [there is] a bilateral executory agreement. It consists of an
exchange of promises; the exchange is deliberately carried through, by
the process of offer and acceptance, with the intention of creating a binding
deal. When the offer is accepted, the agreement is consummated, and
a contract comes into existence before anything is actually done by
the parties. [...]. The contract is binding because the parties intend
to be bound; it is their will, or intention, which creates the liability.
[... Tlhe law has this technical requirement known as the doctrine of
consideration, but, except in rare and special cases, mutual promises are
consideration for each other [...].173

170 In the words of Andrews (fn 70) 4 para 1.06: ‘English contract law is predomi-
nantly a case law subject’.

171 McKendrick (fn 48) 3.

172 Treitel/Peel (fn 65) para 1-001. Compare the simpler definition in Halsbury’s
Laws of England Vol 22 (5t edn, LexisNexis 2012) para 220: ‘a promise or set of
promises which the law will enforce’.

173 Patrick S Atiyah, Essays on Contract (repr, Clarendon Press 1990) 12 (emphasis
added). cf the elements listed in Halsbury’s Laws 22 (fn 172) para 203, and the
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Similarly, in a recent commercial case, the HC stated that a contract was
generally subject to the following four requirements, namely, that:

(1) the parties have reached an agreement, which (ii) is intended to
be legally binding, (iii) is supported by consideration, and (iv) is suffi-
ciently certain and complete to be enforceable.!74

Each of the elements of the formation of a contract found in this summa-
ry, except for completeness, will be analysed subsequently. The aspect of
certainty will be considered in relation to each constituent of a contract, as
it relates to these individual elements of a contract and their validity, thus
impacting the existence of the agreement reached. Conversely, (in)com-
pleteness of a contract will not be discussed in detail, as this issue often
relates to the question of the interpretation of contracts,'”> an aspect that
goes beyond the scope of this dissertation due to its extent. Before turning
attention to the historical development and the requirements of contracts,

description in paras 204-205. Note that executory arrangements are those ‘made
with a view to future performance’, Atiyah, ibid 13, 17. Executory agreements
have thus not yet been fully performed, whereas they become executed once
done, see Halsbury’s Laws, ibid para 205. This distinction is of importance in
some areas of contract, like in sales or land law. Consequently, the Sale of
Goods Act 1979 (SGA 1979) differentiates between sales as executed contracts
and agreements to sell as executory contracts, see s 2 subss 4 (sale) and 5
(agreement to sell) SGA 1979. For further discussion of this distinction, see
Goode and McKendrick (fn 48) 219-222 paras 7.25 et seq. As for land, executed
transactions are governed by ss 51-55 Law of Property Act 1925 (hereinafter
‘LPA 1925°) while executory transactions fall within s 2 LPMPA 1989. This was
clarified recently in the case of Rollerteam Ltd v Riley [2016] EWCA Civ 1291,
[2017] Ch 109 [29] (Henderson L). The case concerned the question whether
two declarations of trusts over two pieces of land were effective. The court
found that they were, and that they became so upon the two deeds being signed
by the party declaring the trust (one of the defendants), see in particular [44]-
[45] (Henderson LJ).

174 Blue v Ashley [2017] EWHC 1928 (Comm), 2017 WL 03129053 (official tran-
script) [49] (Leggatt J). The case concerned an alleged oral agreement made in
a pub for remuneration (bonus) payment by the defendant to the claimant and
whether such an agreement had arisen. It was held that the contract would
have been ‘inherently absurd’, lacking commercial sense, and for several reasons
(examined in Section 3.a.iv. below), the court found that the alleged offer was
not seriously made, so that no contract could have arisen. See ibid [80] et seq
(ibid).

175 See on this, eg, Treitel/Peel (fn 65) paras 2-085 et seq; McKendrick (fn 48) 126-
14S.
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a quick note needs to be made of the different ways in which contracts are
classified.

Aside from the differentiation between executory and executed con-
tracts,'’® one key point in English contract law is the distinction be-
tween unilateral and bilateral'’” contracts. The difference here lies in
whether only one or all of the parties promise something.!”® Sales are
common examples of bilateral contracts, whereas a promise of a reward
is a typical example of a unilateral contract.'”” In the latter situation, the
promisor indicates that they will give something to the other party if
something is done or omitted, although the recipient makes no promise
in return. Despite this, a contract arises.’® A more illustrative example
of a unilateral agreement is the promise of money in return for the per-
formance of a particular act, eg, going to a specific place.!8! Particularly
unilateral contracts must be contrasted with gifts, which, although consti-
tuting a mechanism by which one person may transfer property rights to
another, are not contracts;!®? they ‘can be concealed in the form of one,

176 See fn 173 above.

177 This category is also known as ‘synallagmatic’ contracts, meaning a contract
‘imposing reciprocal obligations’, Halsbury’s Laws Vol 22 (fn 172) para 204.

178 See the entry for ‘unilateral contracts’ in the Oxford Dictionary of Law (fn 62)
517. See also Halsbury’s Laws 22 (fn 172) para 204. Its concept and the require-
ments will be discussed in Section 3.a. below. A recent case in which the
existence of a unilateral contract was examined is Blue v Ashley (fn 174). In the
event, the court held that the alleged contract had not arisen.

179 See, eg, Andrews (fn 70) 8 para 1.11.

180 See Treitel/Peel (fn 65) para 2-052, who goes on to note at para 2-053 that
acceptance is made at the time of complete performance. See also Andrews
(fn 70) 64 para 3.42.

181 Example given by, eg, Treitel/Peel (fn 65) para 2-052. Note that this kind of
situation is not a donation on the part of the promisor. It is not gratuitous,
since the promisee gives something in return: consideration. See on this John
Cartwright, Formation and Variation of Contracts: The Agreement, Formalities,
Consideration and Promissory Estoppel (Sweet & Maxwell 2014) 136 in fn 124.
This point will be discussed in further detail in Section 3.a.v. below.

182 See Halsbury’s Laws Vol 22 (fn 172) para 208, who states that gifts ‘have their
legal consequences determined exclusively by other branches of the law’. The
distinction is due to the consideration requirement, which will be discussed
in Section 3.a.v. below. Atiyah, ‘Introduction’ (fn 33) 150-151 states that not
gifts themselves but promises of gifts are made difficult by the doctrine of
consideration. See on gifts generally Michael Bridge, Personal Property Law (4™
edn, OUP 2015) 171-175. The gift, or rather, the promise of a gift, is executed
by the donor having the necessary intention and effecting the gift through
delivery or otherwise, see Bridge, ibid.
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however, if nominal consideration is given in return for the promise.!8?
Despite not being contracts per se, they do constitute legal transactions
when executed.!84

Another differentiation among contracts may be made according to
their subject matter, eg, sale contracts and lease contracts,'8S or their for-
mation (mode), ie, as contracts made under seal and simple contracts,!8¢
whereby the former are contracts made as deeds (by speciality) and the lat-
ter are in any other form.!®” The following section will trace the historical
evolution of the notion of contract. Section 3. will then give an overview
of the current or modern law of contract in England, which will later serve
as part of the comparative background.

2. The Historical Development of the English Law of Contract

The development of English contract law has followed a meandering
course rather than a straight line,!88 as this area of law was created through
several legal predecessors. This in turn is due to the fact that historically,
the origin of the common law lies in court procedures: English substantive
law, including the law of contract, was developed from procedural law,
namely, from procedural forms called writs, and forms of actions.'® Fur-
thermore, despite the fact that the maxim that promises should be kept
was of great importance during the Middle Ages, the common law did

183 Bridge, ‘Property’ (fn 182) 171. On the problems arising with gratuitous promis-
es, see Atiyah, ‘Introduction’ (fn 33) 152.

184 See Bridge, ‘Property’ (fn 182) 171.

185 Halsbury’s Laws Vol 22 (fn 172) para 219.

186 cf Halsbury’s Laws Vol 9 (fn 33) para 209 and Halsbury’s Laws Vol 22 (fn 172) para
215 (the latter no longer referring to seals, but to deeds only). This differentia-
tion is made in statutory provisions as well, eg, in relation to limitation periods,
see ss 5—7 (actions founded on simple contract), 8 (actions on a speciality)
Limitation Act 1980.

187 Halsbury’s Laws 22 (fn 172) paras 216, 218. The different formation require-
ments will be discussed in Section 3.b. below. There is a third class of contracts,
‘of record’, which will not be considered in this dissertation as it does not relate
to private agreements but rather to public records, see on this ibid para 215.
Note that von Mehren, ‘Introduction’ (fn 21) 7 speaks of unilateral contracts as
‘unilateral acts under seal’ or ‘promise[s] under seal’.

188 See Baker, ‘English Legal History’ (fn 63) 360.

189 See ibid 63. This has been succinctly summarised in one sentence by David ]
Ibbetson, A Historical Introduction to the Law of Obligations (OUP, repr 2006) 11:
‘The medieval Common law was a law of actions and procedure.’
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not provide for a uniform (and thus reliable) way of enforcing them.!?
Instead, there were several different actions, whose significance fluctuated
over time. Due to this root in procedure, there was initially no legal theory
of contracts in English law, a fact that remained true for the seventeenth
century.’! It was only in the eighteenth and nineteenth centuries that a
theoretically-founded law of contracts emerged: a notion of agreement that
was separated from the procedural forms of action.'??

It becomes evident from this that an examination of the evolution of
the law of contract must therefore begin by looking at procedural actions,
in particular at the action of assumpsit. The writ system had inherent
deficiencies but was nevertheless of marked importance and, despite its
faults, the writ formula continued to exist one way or another throughout
the twentieth century.!®® Thus, the development of the law, including the
law of contract in the form of simple contracts, ‘is essentially a tale of cir-
cumventing, of overcoming the special limitations of the medieval forms
of action [...].19 Writs no longer exist today, but have been replaced by
what are known as ‘claim forms’."> Other remnants of this old system
are still perceptible even today, like the sometimes indistinct lines drawn
between different areas of law, and in the substantive law that was created
from this system.!%¢

Four aspects of modern English contract law will be explored in further
depth with regard to its historical development: the first two are the action
of assumpsit and the doctrine of consideration, both of which developed
during Tudor and Stuart times (see Section a. below); the second two
are the contractual doctrine of offer and acceptance and the requirement
that the parties intend to be legally bound, both of which only emerged
after the birth of the Kingdom of Great Britain in the nineteenth century
(Section b.). The overview of the historical developments closes by consid-

190 See Morris S Arnold, Fourteenth-Century Promises (1976) 35 No 2 CLJ 321.

191 Compare Ibbetson, ‘Historical Introduction’ (fn 189) 215.

192 See ibid, also at 153-154.

193 See Baker, ‘English Legal History’ (fn 63) 80-81.

194 Samuel ] Stoljar, A History of Contract at Common Law (Australian National
University Press 1975) 3.

195 Hanbury and Martin (fn 63) 6; compare the entry for ‘claim form’ in Oxford
Dictionary of Law (fn 62) 83. More information on the claim form can be
found in parts 7 and 16 Civil Procedure Rules 1998, SI 1998/3132 (hereinafter
‘CPR 1998’).

196 See Baker, ‘English Legal History’ (fn 63) 81, 61.
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ering legal developments in the area of contract law that occurred after the
twentieth century (Section c.).

a. Contracts in the Kingdom of England in Tudor and Stuart Times:
The Transition from Medieval to Modern Law Through the Action
of Assumpsit and the Emergence of the Doctrine of Consideration
(16th~17th Century)

The period between the sixteenth and the eighteenth centuries was the
formative time for English contract law. At the beginning of this develop-
ment phase, English law was in a ‘transitional stage between the medieval
[...] and the modern law’.'” This development may have been due to the
economic and social upheavals that characterised this period (see Section
i. below). The change from the medieval to the modern law is reflected in
the general structure of law, in which the stiffness of the old procedural
system is gradually broken up (Section ii.). The law of contract emerged
from this process and would take on its current, modern form in the
eighteenth and nineteenth centuries. This was due, in particular, to the
emerging action of assumpsit (Section iii.bb)) and was aided further by the
doctrine of consideration (Section iii.cc)).

i. Political and Social Background

It has been stated that the transition from Medieval to Modern times had
already begun in England in the fourteenth century, at least in relation to
the development of its economy and society.!”® In this period, the people
became ‘a racial and cultural unit’, namely, the ‘English’.’? A sense of
nationality began to emerge: people no longer felt bound only to their
particular locality, which, in turn, led to a change in the social structure:
expanding commerce led to an increase in the merchant and manufactur-
er classes, while the disappearance of the feudal manor farm led to the

197 Ibbetson, ‘Historical Introduction’ (fn 189) 96.

198 George M Trevelyan, lllustrated English Social History 1: Chaucer’s England and
the Early Tudors (repr, Penguin Books Ltd 1973) 20.

199 See Trevelyan (fn 198) 16.
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appearance of free farmers and other farm labourers (yeomen).?° Later, in
the seventeenth century, the upper strata transformed, not only in terms
of the people making up the peerage and gentry, but also in terms of
the sources of these nobles’ wealth.20! The transformations continued,
despite the political and, occassionally, also economical turbulences in the
sixteenth and seventeenth centuries.?2 Not only the towns??3 but even
the villages transformed: they became centres of agriculture, craft, and
commerce, a change that continued until the nineteenth century.?%* Never-
theless, the majority of the English lived in rural rather than urban areas,
with around 800 towns, several provincial cities, and London facilitating
inland trade.?%

This change in size and composition of settlements had other conse-
quences. In the villages and the countryside, the established life patterns
changed.?*¢ Furthermore, the crowds of people in the towns led to conges-
tion of streets, confusion, noise and clamour, as well as poor sanitation.20”
A more positive consequence of the flourishing of the economy and the
expanding middle class was an increased consumption of goods: the lower
classes strove to emulate the higher classes by acquiring similar merchan-
dise, whereby the demand for more affordable goods led to increased
production and fostered inventions.?’® Indeed, ‘shopping became an im-
portant cultural activity’.2% This strive for emulation might be explained

200 See ibid 19, 20, 67, 22-23, 21, 32. For further details on the latter development,
see ibid 24-32.

201 On this, see Encyclopaedia Britannica, ‘United Kingdom® (fn 166) at ‘A New
Society’.

202 A comprehensive account of the events can be found in ibid at ‘Elizabethan
Society’ et seq.

203 On average, these had a population of 2,000 to 3,000 inhabitants, see Trevelyan
(fn 198) 74. cf ‘provincial cities’, such as Norwich or Bristol, with around 15,000
inhabitants; and London, with 250,000 people at the beginning of the seven-
teenth century. See on this Encyclopaedia Britannica, ‘United Kingdom’ (fn 166)
at ‘England in 1603’.

204 Compare Trevelyan (fn 198) 68, 40.

205 See Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at ‘England in 1603’.

206 William R Cornish and Geoffrey de N Clark, Law and Society in England:
1750/1950 (Sweet & Maxwell 1989) 4.

207 A succinct account of the conditions is given by Matthew White, The Rise of
Cities in the 18h Century (British Library, 14 October 2009), www.bl.uk/geor-
gian-britain/articles/the-rise-of-cities-in-the-18th-century.

208 See Cornish and Clark (fn 206) S.

209 Matthew White, The Rise of Consumerism (British Library, 14 October 2009),
www.bl.uk/georgian-britain/articles/the-rise-of-consumerism.
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on the ground that while English society of the seventeenth century was
strictly divided into classes, there was no obstacle, albeit money, to the rise
or fall from one class to another.?!

Another positive development during the sixteenth and seventeenth
centuries was the rise in literacy: more people were able to read and write;
and, by the mid-seventeenth century, this seems to have been true for the
majority.?!! Furthermore, perhaps as a corollary to this development came
the establishment of ‘The King’s Posts’, a postal service exclusive for the
Court but which would later be opened to the public and became known
as the ‘Royal Mail’.212

These changes also affected the political sphere, increasing the sway of
the lower house of Parliament, the House of Commons, and allowing the
interests of the lower and middle classes to be protected, eg, in the area of
labour.2!3 On the other hand, the dire situation of the towns necessitated
the law to intervene in matters of the general public,?'4 while the turmoils
under the Glorious Revolution of the later seventeenth century brought
about several pieces of political legislation.?!S As for the Royal Mail, the fa-
cilitation of sending letters would lead to an important legal development,
the ‘postal rule’, discussed in Section b.iii.bb) below.

ii. The General Structure of Law
The positive developments occurring on the social, economic, and political

level were not paralleled in the legal sphere. The stiffness that had previ-
ously governed English society initially persisted in the structure of law

210 For further details on the composition and movement of classes, see Ency-
clopaedia Britannica, ‘United Kingdom’ (fn 166) at ‘England in 1603’.

211 See ibid at ‘Elizabethan Society’.

212 See  www.bbc.com/timelines/zxnbr82#z39q2hv and  www.royalmail-
group.com/en/about-us/our-story/.

213 See Trevelyan (fn 198) 22, 33-34. For examples, see www.parliament.uk/about/
living-heritage/transformingsociety/tradeindustry/industrycommunity/keydates/
and further www.parliament.uk/about/living-heritage/transformingsociety/livin-
glearning/19thcentury/keydates/.

214 The relevant Acts of Parliament are listed at www.parliament.uk/about/
living-heritage/transformingsociety/towncountry/towns/keydates/. See
also  www.parliament.uk/about/living-heritage/transformingsociety/towncoun-
try/towns/overview/georgianimprovement/.

215 On this, see Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at “The Revolu-
tion Settlement’.
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(see below) as well as in the legal procedure itself (Section iii.bb)). As will
be seen, a transformation did nevertheless occur.

Although the common law was born in the twelfth century, several
factors initially impeded a permeation of a uniform law, of the ‘law and
custom of the realm’?'® as laid down by the king’s courts. In essence,
these impediments came down to a multitude of laws, local customs (‘folk-
right’), and courts existing in parallel in the Kingdom of England during
this period.?!” Adding to the insecurity of court decisions was the fact that
the notions of precedent and stare decisis were only properly developed in
the nineteenth century.?'® A reason for this could lie in the fact that the
English ‘legal culture was largely oral’ and that reports of cases in print
form only became widespread in the seventeenth century.?' This fact may
also explain why there were no law journals or law books during this
period.?20

This situation was not aided by the inflexible system of the writ, a
system of formulas which defined the court procedure to be followed.?*!

216 Baker, ‘English Legal History’ (fn 63) 14, 16.

217 See ibid 3-4, 9, 15-16, who notes the existence of three sets of laws that stood
alongside a variety of local customs, as well as the competition for jurisdiction
between the local ‘administration’ (of the shires, hundreds, boroughs, etc) on
the one hand and the central ‘government’ (the king’s court) on the other. cf
Elliott and Quinn (fn 53) 10, who state that the three laws were ‘largely based
on local custom’.

218 See Baker, ‘English Legal History’ (fn 63) 225-230.

219 Ibbetson, ‘Historical Introduction’ (fn 189) 11, 12.

220 See Baker, ‘History not Finished’(fn 69) 69. In fact, two treatises from the twelfth
and thirteenth centuries by Glanvill and Bracton on the writs and forms of
actions existed; however, the first systematic and comprehensive treatise on con-
tract law only appeared at the turn of the nineteenth century. On the former,
see Baker, ‘English Legal History’ (fn 63) 200-202. On the latter, see Ibbetson,
‘Historical Introduction’ (fn 189) 220, giving a list of the contract law treatises
starting with John J Powell, Essay upon the Law of Contracts and Agreements
(1% edn 17905 P Byrne et al 1796), over Joseph Chitty Jr, A Practical Treatise
on the Law of Contracts not Under Seal; and Upon the Usual Defences to Actions
Thereon (1% edn 1826; 2™ edn, S Sweet 1834) 3, and up to William R Anson,
Principles of the English Law of Contract and of Agency in its Relation to Contract
(1%t edn 1879; 3" edn, Clarendon Press 1884). On the development of legal
literature generally, see Baker, ibid 200-221; see further Michael Lobban, Part
Two: Contract, in: William Cornish and others (eds), The Oxford History of the
Laws of England Vol XII: 18201914 Private Law (OUP 2010) 295, 300 et seq.

221 According to Glenn (fn 167) 215, 242, a ‘writ’ was essentially an instruction giv-
en by the Crown to a sheriff or other royal officer, stating how the officer was
to act in a case in order for it to proceed: to summon a party for questioning, to
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Moreover, it has been noted that these writs were ‘often evaded or defied’
and that the ‘arm of the law’ was ‘weak’, so that there was no uniformity in
legal enforcement,??? and no guarantee of equal treatment or outcome. Ir-
respective of its effectiveness, this system gave rise to actions that are im-
portant for the development of contract law. Before going into details on
these in Section iii.bb), it is worth making a note of the concept of con-
tract during this period.

iii. The Law of Contracts

The law of contract in the English Early Modern period cannot be com-
pared to today’s framework. In the first place, the notion and types of
contract were very different at that time (see Section aa) below). The
same goes for the way in which contract claims were seen (Section bb)).
Moreover, the type of agreement affected how the contract was concluded
(Section cc)), the process of which often involved some contract form
(Section dd)).

aa) Definition and Types of Contract

The notion of contract in this period differed from today’s meaning. Ini-
tially, the definition from the medieval age persisted. In this respect, ‘con-
tract’ must be contrasted with ‘covenant’. A medieval common law lawyer
would have understood ‘contract’ to mean ‘transaction’ in terms of trans-
ferring property or generating debt, rather than ‘exchange of promises’.223
It was a bargain, a bilateral and reciprocal agreement (actus contra actum)
requiring the giving and receiving of quid pro quo (consideration),??* exe-

form a jury, etc. It therefore determined — and limited — the actions of both
the sheriff and of the judge(s): it conferred jurisdiction to the court, but only
within the procedural boundaries of the writ. See on this Baker, ‘English Legal
History’ (fn 63) 65. For an overview of the different kinds and examples of the
formulations used in writs, see the table provided in Baker, ibid 83 and 613 et
seq.

222 Trevelyan (fn 198) 44, 40-42.

223 Baker, ‘English Legal History’ (fn 63) 360.

224 Ibbetson, ‘Historical Introduction’ (fn 189) 140, 135, 141.
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cuted rather than executory in nature,?” but not consensual.??¢ Contracts
were usually concluded between present parties, face to face, rather than
across a distance through some means of communication, with perhaps
the exception of messengers.?’

Instead of ‘contract’, it was the term ‘covenant’ that was understood to
be ‘no more nor less than an agreement between parties’ in the fourteenth
century.??$ It was seen as a reciprocal (synallagmatic) act of exchange from
which mutual obligations arose to do something in future.?” Initially,
however, and even as late as the sixteenth century, the notion of an
agreement was unilateral: there was a promise?*® by one side, which was
broken, and for which the other party had an action if something (consid-
eration) had been given in return.?3! This notion subsequently changed to
a bilateral one, as will be seen below.

As covenants were used to stipulate a specific future conduct, the term
initially did not refer to a document, but to an act; this perception would
eventually change as sealing became an indispensable requirement to

225 John H Baker, New Light on Slade's Case (1971) 29 No 1 CL] 51, 60.

226 Baker, ‘English Legal History’ (fn 63) 360.

227 Compare Ibbetson, ‘Historical Introduction’ (fn 189) 139, who discusses a case in
which a servant passed on the promise of the defendant to their master (the
claimant): Milles v Rainton (from 1600). Interestingly, the court held that an
implicit acceptance of the promise was not sufficient; where a promise is not
made to a person directly, the promisee must accept expressly for the promise to
be effective, see Ibbetson, ibid.

228 Arnold (fn 190) 321, citing Herle J from 1320. This seems to be in line with
the understanding (although perhaps emerging at a later time) of a covenant
as the promises contained in a deed, see Halsbury’s Laws Vol 22 (fn 172) para
216. Arnold, ibid 322-323 also states that anything ranging from sales of land,
business deals, to personal relationships might, among other things, be the
object of a covenant.

229 Stoljar (fn 194) 6.

230 It ought to be noted that the meaning of ‘promise’ was not the same as today.
Although it was linked to trust and the existence of an agreement, the notion
was much weaker. See on this Warren Swain, Contract as Promise: The Role of
Promising in the Law of Contract. An Historical Account (2013) 17 No 1 Edinburgh
Law Review 1, 10.

231 See AW Brian Simpson, Innovation in Nineteenth Century Contract Law (1975)
91 LQR 247, 257. An example is the statement made in Golding’s Case (1586)
2 Leonard 71, 74 ER 367 (KB) for a lease that [iln every action upon the
case upon a promise, there are three things considerable, consideration, promise
and breach of promise’ (emphasis added). On the origin of consideration, see
Section cc) below.
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mean ‘agreement under seal’.?32 Covenant did not concern the immediate
transfer of rights; this was instead achieved through a grant.?3* An example
of the latter would be a consensual transaction (contract) like a sale of
goods,?* or a gratuitous gift of a thing delivered.?3S It was thus said that
covenants were executory in nature,?3¢ whereas contracts (grants) were exe-
cuted actions. As with the example of a sale, ‘contract’ thus often denoted
an informal agreement, although it could also be used for formal ones.?3”
In conclusion, ‘contract’ and ‘covenant’ were both sub-categories of
‘agreements’, which sometimes overlapped.?*® Conversely, there was as yet
no overarching notion of contract, which, as will be seen subsequently,
was reflected in the law. It was only later that the term contract evolved
into the ‘classical’ model when the essential elements of the modern doc-
trine of contract, ie, the doctrine of consideration and that of offer and
acceptance, had evolved in the sixteenth and nineteenth century respective-
ly.23 Nevertheless, it can be stated here that the notion of contract(ual
liability) in the seventeenth century already foresaw that an agreement —
and thus, a voluntary act of the parties — and some reciprocity in the form
of consideration (see Section cc) below) was necessary.?4? Furthermore, the

232 Compare AW Brian Simpson, A History of the Common Law of Contract: The
Rise of the Action of Assumpsit (repr, Clarendon Press 1996) 16, 19. On the
seal becoming a necessary requirement, see Ibbetson, ‘Historical Introduction’
(fn 189) 126. For further details on formalities, see Section dd) below.

233 Simpson, ‘History’ (fn 232) 19; Stoljar (fn 194) 6.

234 See Simpson, ‘History’ (fn 232) 22.

235 See Stoljar (fn 194) 6. Ibbetson, ‘Historical Introduction’ (fn 189) 3 notes that
gifts were the standard mechanism for transferring property in the Middle Ages.
Furthermore, quite unlike today’s notion, gifts were not perceived as unilateral
acts, but as something reciprocal. This was because the receipt of a gift ‘created
a tension between the parties’ to make a counter-gift, thus in effect creating an
‘obligation of reciprocity’. See Ibbetson, ibid 3-4. Something similar is noted
by Swain (fn 230) 3—4. This perception of gifts can perhaps be likened to the
Japanese notion of giri, discussed in Section C.I.2. below.

236 Simpson, ‘History’ (fn 232) 19; compare the definition Atiyah gives for ‘executo-
ry arrangements’ as explained in Section 1. above.

237 Simpson, ‘History’ (fn 232) 53.

238 Ibid 189.

239 See ibid 5. On the latter, see Section b.iii.bb) below.

240 See Ibbetson, ‘Historical Introduction’ (fn 189) 203, 208. In this respect, see the
account by, eg, Powell (fn 220) 9 et seq on assent (consent) by the parties to a
contract.
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principle of sanctity of contract was recognised, so that a contract, once en-
tered into, bound the parties.?#!

bb) The Law of Contracts: Forms of Actions for Contractual Claims

As intimated above, English contract law developed from several actions
in court procedures. Three are of interest for this analysis:>4? covenant,
debt, and assumpsit. Covenant and debt arose in the twelfth century and
continued to develop until they lost importance after the seventeenth
century.?¥ The third action of assumpsit (‘he undertook’)?** emerged in
the fourteenth century and went on to become a crucial element in the
development of the modern law of contract in the sixteenth and seven-

241

242

243

244

78

Compare Ibbetson, ‘Historical Introduction’ (fn 189) 213, speaking of contractual
liability being ‘absolute’.

There was a fourth action, detinue, which will not be considered further. For
reasons of completion, let it be noted that it largely covered cases of what is
known as bailment, but that the wide sense of ‘detinue’ was an action of debt
for a chattel. See Simpson, ‘History’ (fn 232) 7, 55. It was related closely with
debt, see Stoljar (fn 194) 13-15. Furthermore, there seemed to have existed an
action of annuity and one of account, although these were supposedly rarely
used in practice, see Baker and others, ‘Oxford Legal History Vol XII’ (fn 220) 314
in fn 88.

On this development, in particular for covenant, see Baker, ‘English Legal His-
tory’ (fn 63) 361-365; cf Simpson, ‘History’ (fn 232) 46-47, who states that
covenant underwent a ‘revival’ in the seventeenth century. One reason given
for the demise of the action of covenant was the requirement of a deed, see
Swain (fn 230) 9. Another factor was an increased tendency of parties using a
formula from the action of debt (bonds) to make contracts, see Baker, ibid 364;
but see Simpson, ibid 43, 117, and 44, who suggests that covenant was rarely
applied to enforce agreements to begin with, as bonds were preferred, but that
covenants were still used in connection with land. On debt, see Simpson, ibid
53-68. One reason for debt to fall into disuse was that several limitations of
applicability created lacunae that the action of assumpsit went on to fill. See on
this Simpson, ibid 65-68. Another cause might simply be that plaintiffs went
from addressing the common law courts to the Chancery, which applied equity
and not the common law forms of action. Compare Baker, ibid 372. It ought
to be noted, however, that debt was still used for obligations (bonds) until the
nineteenth century, see Baker, ibid 368.

Baker, ‘English Legal History’ (fn 63) 361; Philip Cooke and David W Oughton,
The Common Law of Obligations (3™ edn, Butterworth 2000) 8; but see Arnold
(fn 190) 330, who uses the term ‘agree’ as a translation of assumpsit.



https://doi.org/10.5771/9783748911777-42
https://www.nomos-elibrary.de/agb

II. Contracts in English Law

teenth centuries.?® In fact, assumpsit largely displaced the other actions on
contracts and covenants by the end of the sixteenth century.?4¢

While covenant covered actions where an agreement to do something
(except to pay a debt) was wrongfully broken, it was only available for
‘formal agreements’, ie, agreements that were made under seal.?#” Informal
agreements, such as ‘transactions’ like sales of goods, were regarded as
‘contracts’ and covered by the action of debt, the action for the specific
recovery of a sum of money or of a chattel due.?*® Having said this, debt
also covered ‘formal transactions’ where money or a thing was due,”* and
the debt was contained in a bond (see below).2° This seeming confusion
did not pose a problem for medieval English lawyers, because an action of
covenant was seen as an action for a wrongful breach of promise, while
an action of debt was considered to be related more to property in that
it was based on entitlement: the action of debt could only be brought
if the claimant had performed their part of the agreement.?’! There was
an overlap between covenant and debt in practice only where one party
had promised an amount of money or a thing.?’> Having said this, it

245 See Simpson, ‘History’ (fn 232) 3. On the origin of assumpsit — the writ of
trespass (on the case) — see Baker, ‘English Legal History’ (fn 63) 374-375, 71-
75. Interestingly enough, the decline of the action of covenant began in the
fourteenth century, see Stoljar (fn 194) §; however, he goes on to note at 7 that
‘covenant [...] survived the rise of assumpsit’, and instead points to the success
of the penal bond (‘obligation’) under debt at 6.

246 See Baker, ‘English Legal History’ (fn 63) 361. cf Ibbetson, ‘Historical Introduction’
(fn 189) 95 and 126, stating only that assumpsit had displaced the action of debt
in relation to informal contracts.

247 Simpson, ‘History’ (fn 232) 6. This was not always true. It seems this change
came about in the fourteenth century. See on this, eg, Swain (fn 230) 8-9 with
further references. The form of contracts will be discussed in Section dd) below.

248 See Simpson, ‘History’ (fn 232) 56. Baker, ‘English Legal History’ (fn 63) 365 uses
the term fungibles and gives the example of barley. It ought to be noted that
the objects need not have been specific; where they were specific, ie, identified
and attributable to an owner, the action of detinue was appropriate, since
this action concerned personal property (chattels), see Baker, ibid, 365. On the
differentiation between specific and non-specific objects and debt and detinue,
see further Simpson, ibid 57-58.

249 See Simpson, ‘History’ (fn 232) 53.

250 See Baker and others, ‘Oxford Legal History Vol XII (fn 220) 314.

251 See ibid 67-68, where the author states that debt was a ‘recupatory’ action for
something that the creditor owned; see also ibid at 75 and Stoljar (fn 194) 10—
11. On the basis of debt being an entitlement, see Swain (fn 230) 8.

252 Baker, ‘English Legal History’ (fn 63) 365-366. Note that the promise to pay a
sum had to be to the other party of the agreement for an action of debt to
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seems that covenant could be for future things, as it encompassed future
conduct, whereas debt necessitated that the object be in existence at the
time of entering into the agreement.?> Assumpsit was also available for
breaches of (informal) promises,?** and was aimed at compensating for the
breach.?5S The application of these actions underwent a number of changes
over time. For reasons of brevity, the focus in what follows will be on the
action of assumpsit.25¢

Similar to an action of covenant, the plaintiff in an action of assumpsit
complained about a wrongful act (‘misfeasance’), which had not been stip-
ulated by the parties,?” committed by the defendant while executing what
he had undertaken to do, leading to the plaintiff suffering physical dam-
age.>’8 In this respect, the phrase ‘fideliter promisit’ (faithfully promised)
was normally used in conjunction with assumpsit. It was a statement of
fact that the defendant had undertaken to act,?® had done so voluntari-
ly,2¢0 and assumed the risk of the undertaking.?¢? The phrase was therefore
not used for the connotation of the defendant having promised to do
something; the focus was on the breach of that promise. This only changed
in the sixteenth century, where the phrase was modified as ‘assumpsit
et fideliter promisit’ (assumed and faithfully promised).?? Indeed, it was

arise. Thus, where a party promised another party to pay a sum of money to a
third party, this was a covenant, since no money was due to the other party, see
Simpson, ‘History’ (fn 232) 71.

253 On covenant, see Stoljar (fn 194) 6; on debt, see Baker, ‘English Legal History’
(fn 63) 371.

254 Baker, ‘English Legal History’ (fn 63) 374; Cooke and Oughton (fn 244) 8.

255 See Simpson, ‘History’ (fn 232) 68, 80.

256 Readers interested in the other three actions are referred to Baker, ‘English Legal
History’ (fn 63) 360-373, and Stoljar (fn 194) 3-15.

257 Cooke and Oughton (fn 244) 8.

258 Baker, ‘English Legal History’ (fn 63) 374-375. This may explain why the remedy
available under the action of assumpsit was damages for breach of the contract,
and not, say, specific performance of the promised action, see Ibbetson, ‘Histor:-
cal Introduction’ (fn 189) 132.

259 Baker ‘English Legal History’ (fn 63) 375. On the theory of this phrase stem-
ming from the action of fidei laesio of the ecclesiastical courts and its meaning,
see Ibbetson, ‘Historical Introduction’ (fn 189) 136.

260 Cooke and Oughton (fn 244) 8.

261 Arnold (fn 190) 331. The meaning of promise in assumpsit is explored by
Ibbetson, ‘Historical Introduction’ (fn 189) 136-138.

262 On this, see Ibbetson, ‘Historical Introduction’ (fn 189) 130-131. The turning
point (or end, compare ibid 138) was a case known simply as Slade’s case (1595)
4 Coke 91a, 76 ER 1072 (KB). The dispute arose over a sale of crops (not yet har-
vested), upon the conclusion of which the defendant had ‘faithfully promised’
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initially not possible to bring cases of non-performance (‘nonfeasance’) of
an undertaking under the action of assumpsit, because an undertaking
that had not been performed had a different connotation: in cases of non-
feasance, the undertaking was thought to be a promise, a covenant, thus
making that action appropriate.?®> The non-performance of a covenant
was therefore a breach of such and not a wrong in trespass,”* unless
the plaintiff suffered some damage.2®> Although an action of assumpsit
was first allowed for nonfeasance in a case of deceit in 1422,26¢ it was
only at the turn of the sixteenth century that nonfeasance was allowed as
an action of assumpsit,” even where there was in fact no deceit in the
non-performance.?68

By allowing assumpsit to be used for non-performance in the form of in-
debitatus assumpsit (trespass on the case for an obligation assumed), the no-
tion of ‘contractual obligation” was established in the sixteenth century:2%?

to pay, but did not do so after the agreed time had passed, despite the claimant
requesting him to do so. The court found a contract but that no promise
had been made by the defendant. A succinct account of the legal-political
background of the case and the arguments advanced, as well as a transcription
of the case from non-published manuscripts can be found in Baker, ‘Slade’s case
transcripts’ (fn 225) 51-67, and John H Baker, New Light on Slade's Case (1971)
29 No 2 CLJ 213-236 (hereinafter ‘Slade’s case background’).

263 See Baker, ‘English Legal History’ (fn 63) 380. See also ibid, ‘Slade’s case back-
ground’ (fn 225) 220: ‘A failure to perform an obligation was not zpso facto
fraudulent.

264 Baker ‘English Legal History’ (fn 63) 380.

265 See David Ibbetson, Assumpsit and Debt in the Early Sixteenth Century: The Ori-
gins of the Indebitatus Count (1982) 43 No 3 CLJ 142, 145, 153, who states that
the damage is the ‘ground of liability’.

266 Shipton v Dogge (1442) B&M 391, cited by Baker, ‘English Legal History’ (fn 63)
383. The case concerned a sale of land, whereby the seller had conveyed the
land in question to a third party in order to not have to perform the agreement;
the plaintiff claimed deceit and succeeded, because the defendant had made it
impossible to perform the covenant due to their own ‘deceit’.

267 See Baker, ‘English Legal History' (fn 63) 380, who states that the barrier re-
mained until the end of the fifteenth century, while Cooke and Oughton
(fn 244) 9 state the year 1533 as the point at which nonfeasance was included
under the action of assumpsit.

268 Baker, ‘English Legal History’ (fn 63) 384. See also Ibbetson, ‘Historical Introduc-
tion’ (fn 189) 129, who gives an outline of the first cases in the fifteenth century,
including Shipton v Dogge (fn 266), at 127-129.

269 Compare Glenn (fn 167) 222. A succinct explanation of the difference between
debt and indebitatus assumpsit can be found in Ibbetson, ‘Historical Introduction’
(fn 189) 132-133.
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someone who received something in exchange for a promise should have
to keep that promise.?’® This notion is explored in Section cc) below. The
basis of assumpsit shifted at this time from a broken promise to a mutual
agreement between the parties, understood as a meeting of the minds.?”!
Moreover, the move away from formalities as constitutive requirements for
contracts (see Section dd) below) led to consensual contracts being ac-
knowledged.?”?

The action of assumpsit eventually replaced the actions of covenant
and debt in the seventeenth century, so that the traditional notion of
contract developed into ‘agreement’.?”3 This unification greatly simplified
the enforcement process and marked a change in the definition of a con-
tract: While being understood as a ‘transaction’ during the Middle Ages,?”#
its meaning developed into ‘agreement’ (‘agreamentum’) or ‘undertaking’
(‘assumpsit’; Latin: ‘assumptio’) around the turn of the sixteenth and the
seventeenth century.?”> ‘Contract’ thus became ‘an agreement between two
or more [parties] concerning something to be done [...J’, the notion of
which was, however, strongly connected to sale transactions.?”¢

cc) The Formation of Contract and the Further Requirement of Giving
Consideration

Apart from the need to overcome the inflexible forms of action found in
the writ system as discussed above, the development of English contract

270 Ibbetson, ‘Assumpsit and Debt’ (fn 265) 153. Cf Glenn (fn 167) 217-218, who
seems to reject the base of contract on promises in favour of an agreement on an
action.

271 Compare Ibbetson, ‘Historical Introduction’ (fn 189) 145-146. A contemporary
description of assumpsit can be found in Baker, ‘Slade’s case transcripts’ (fn 262)
55.

272 See Ibbetson, ‘Historical Introduction’ (fn 189) 146-147.

273 Baker, ‘English Legal History’ (fn 63) 361; see also Ibbetson, ‘Historical Introduc-
tion’ (fn 189) 147.

274 Compare also the discussion on the ‘classical model’ of English contracts in
Section 1. above.

275 See Baker, ‘English Legal History’ (fn 63) 360-361; see also Simpson, ‘History’
(fn 232) 3. On agreement, cf Ibbetson, ‘Historical Introduction’ (fn 189) 146,
stating that it means meeting of the minds. The term assumpsit is sometimes
also understood to mean ‘to assume’, as in indebitatus assumpsit (assumed obliga-
tion), see Glenn (fn 167) 254.

276 Baker, ‘English Legal History’ (fn 63) 361, citing Serjeant Sheppard.
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law had to grapple with another theoretical hurdle: the non-bindingness
of naked promises. It appears that a mere promise as to some future act
was not recognised as being binding in the Middle Ages.?”” Instead, there
were three ways in which a person could bind themself to their promise:
by swearing an oath; by handing something over to the other person; or
by creating personal ties through some customary manner, such as shaking
hands or drinking wine together.?”8 The second method involved some-
thing of real or mere symbolic value, like an amount of money (earnest
money) or a stick respectively, being given by the promissor (debtor) to
the promisee (creditor) and this had the effect of giving the promisee a
right to vengeance if the promise was broken, whereby at least earnest
money acted as a formality to ‘make [the contract] perfect’.?” This idea
seems to have been carried over into the forms of action, in particular debt
and assumpsit.

Where an action of debt was for contract, ie, for informal agreements for
which no deed existed as proof, the claimant (creditor) had to show that
there was a reason for the debt. This reason was termed as causa debendi
from the Latin language, or more commonly as quid pro quo.?%° Some form
of reciprocity was thus required. A contract was created if the debtor was
to receive something (a thing or benefit) through the act of the creditor.
This situation has to be contrasted with cases of an exchange of promises
between the parties, leading to an action of covenant.?8!

A similar principle developed in the action of indebitatus assumpsit in
the sixteenth century: someone was bound by a promise only if they had
received something in return. This principle of consideration echoed the
quid pro quo found in debt, since consideration was understood to mean
the cause, reason, or motive for making a promise at the beginning of the

277 cf Swain (fn 230) 6, who notes that generally, ‘some promises pacta nuda were
certainly binding’ (italics as in original), including commercial contracts.

278 See on this Ibbetson, ‘Historical Introduction’ (fn 189) 4-6. On oaths, see also
Swain (fn 230) 4.

279 For further details on the workings of this mechanism and the analogy to an
oath, see ibid 5. On earnest money, see ibid 147.

280 Baker, ‘English Legal History’ (fn 63) 366.

281 Ibid 371.
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seventeenth century.?8? Its essence was reciprocity, an exchange of some
kind (of words or acts) between the parties.?%3

Consequently, assumpsit was only allowed where the defendant had
promised something because they had received something (nominal) from
the plaintiff, even if this receipt was sometimes fictional;?%4 an agreement
on its own was no longer sufficient.?®> Thus, the idea of some form of
consideration (sometimes called recompense) was applied to contractual
promises to make ‘naked promise[s]” enforceable by adding something to
them.?8¢ The notion of reciprocity between the parties contained in the
doctrine of consideration would later, in the nineteenth century, become
an important factor for a contract to be deemed as a ‘reciprocal bargain’
between the parties.?$” It is interesting to note that the act of giving consid-
eration — and quid pro quo before it — was seen as constituting (part-)
performance of a contract and as such was evidence of the agreement’s ex-
istence.?%® The payment of small amounts of money was asserted regularly
by claimants in actions of assumpsit initially, but seems to have lessened
when the action was recognised readily by the courts.?%

Beside this application, the courts made use of consideration in a differ-
ent way: with the rise of the action of assumpsit, the doors to the courts
were opened to a wider set of agreements; consideration was then invoked
by the courts as a mechanism to limit the ever-increasing number of bind-
ing contracts,?? and, consequently, their enforceability.?! In other words,
it was a way to stem the tide of claims raised in the courts. On the other
hand, the formality of giving consideration was seen as a safeguard against
hasty decisions by encouraging greater deliberation before entering into an

282 Compare Ibbetson, ‘Historical Introduction’ (fn 189) 144, 142, who goes on to
note that the notion underlying consideration and debt was the same, namely,
reciprocity.

283 See Swain (fn 212) 11.

284 Ibbetson, ‘Assumpsit and Debt’ (fn 265) 153-154. See also Cornish and Clark
(fn 206) 203.

285 See Swain (fn 212) 11.

286 See Ibbetson, ‘Assumpsit and Debt’ (fn 265) 154. Compare also Simpson, ‘Innova-
tion’ (fn 231) 258; Baker, ‘English Legal History’ (fn 63) 386 uses the Roman term
nudum pactum (‘naked pacts’).

287 Cornish and Clark (fn 206) 207.

288 Sce Ernst Rabel, The Statute of Frauds and Comparative Legal History (1947) 63
LQR 174, 181.

289 Compare Ibbetson, ‘Historical Introduction’ (fn 189) 147.

290 See Smits (fn 37) 78-79.

291 Kotz, ‘Europdisches Vertragsrecht’ (fn 17) 71.
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oral contract: It was a mechanism through which the common law sought
to protect people from reckless undertakings, something that had been
latent in case law in the sixteenth century and was only acknowledged by
the courts at the beginning of the nineteenth century. In relation to this,
the courts also restated that consideration was not necessary when deeds
were involved, as these instruments were thought to exert a sufficient
cautionary restraint on the promisor.?? Consideration was therefore not
an issue with formal contracts (on which see below).

Although the idea underlying consideration existed for a long time,?3
it only became a settled requirement by the mid-sixteenth century.?®* This
development is perhaps not coincidental, as it was from the same centu-
ry on that contract theory generally gained importance.?”> Consideration
would remain the primary basis of liability with informal contracts in the
nineteenth century,?¢ and is still seen as a vital requirement for contracts
even today. Therefore, the requirements of consideration will be analysed
in Section 3.a.v. below. Attention will now be given briefly to contract
forms in Tudor and Stuart times.

292 In the sixteenth century, this was stated in Sharington v Strotton (1564) 1 Plow-
den 298, 75 ER 454 (KB) 469 (Plowden ]): ‘And because words are oftentimes
spoken by men unadvisedly and without great deliberation, the law has provid-
ed that a contract by words shall not bind without consideration’. The case
will be discussed further in Section 3.a.v. below. On the nineteenth century
position, see Morley v Boothby (1825) 3 Bingham 107 (Court of Common Pleas),
[1825] 130 ER 455, 456 (Best CJ). The case concerned a bill of exchange issued
by the defendant to the plaintiff. The promise to pay contained in the docu-
ment was found invalid for want of consideration. See ibid 456-457 (Best CJ).

293 John Hamilton Baker, Origins of the “Doctrine” of Consideration, 1535-158S, in:
Morris S Arnold and others (eds), On the Laws and Customs of England: Essays
in Honor of Samuel E Thorne (University of North Carolina Press 1981) 337.
Various theories on the origin of consideration exist. Some legal historians, such
as Ibbetson, ‘Assumpsit and Debt’ (fn 265) 153, see an equivalent in the quid
pro quo from the action of debt, others find it in the notion of causa from
canon law. It has also been said to be a combination of both of these concepts,
see Baker, ‘Consideration’, ibid 340-341, 352-356; Baker, ‘English Legal History’
(fn 63) 386-388.

294 Ibbetson, ‘Assumpsit and Debt’ (fn 265) 152. According to Baker, ‘Consideration’
(fn 293) 337, it was established before 1585. cf Stoljar (fn 194) 7, stating that it
was an essential requirement for simple contracts.

295 Atiyah, ‘Introduction® (fn 33) 2. cf Ibbetson, ‘Historical Introduction® (fn 189)
153, stating the eighteenth and nineteenth centuries to be the period in which
English contract theory was established.

296 On this, see Cornish and Clark (fn 206) 222.
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dd) Contract Forms

As noted above, contracts of the sixteenth century in England could be
‘informal’ or ‘formal’, also known as ‘simple contracts’ and those ‘under
seal’.??” The former could be contracts made orally or in ‘simple’ writing,
whereas the latter had to be made in the form of a special instrument
called a deed that bore a seal impression.??® Of course, form requirements
were known before this time. Already in the Middle Ages, both unilateral
or gratuitous ‘contracts’ (arrangements) had to be made ‘under seal’ in
order to be enforceable at law.2% Beside covenants in the fourteenth centu-
ry, other kinds of agreement were eventually made the subject of form
requirements: During the seventeenth century, the in(famous) Statute of
Frauds of 1677 (hereinafter ‘SOF 1677°) established form requirements for
a range of circumstances, including guarantees (suretyships), sale of goods
over a value of £10 (approx. €12), certain contracts relating to land, and
wills.3% Accordingly, a guarantee had to be in the form of ‘some Memo-
randum or Note thereof [...] in Writing and signed by the [guarantor]’ (s
4 SOF 1677). As this requirement remains in force today, its meaning will
be discussed in Section 3.b.ii. below. Suffice it to state here that a deed was
not necessary.30!

The stringency of the form requirements varied: sometimes, a form
was imperative for the effectiveness of an agreement; sometimes it was
optional. As an example of the former situation, a ‘sealed instrument (a
“speciality”)3%2 was a necessary requirement for the action of covenant

297 The latter term is used by Halsbury’s Laws Vol 9 (fn 33) para 209.

298 On the difference, compare ibid paras 210, 212. As deeds are still a form require-
ment under current law, its requirements will be set out in Section 3.b.iii.
below. Anticipating the exposition below, let it be noted at this point that a
deed is a written document that fulfils a set of specific requirements and which
is thus awarded special legal status.

299 Ibbetson, ‘Historical Introduction’ (fn 189) 135.

300 For an overview of the background to the enactment of this Act and a criti-
cal assessment, see Rabel (fn 288) 174-187. Ibbetson, ‘Historical Introduction’
(fn 189) 203 summarises these as the ‘concern (based on experience) that juries
might too easily infer contractual agreements from equivocal evidence’. On the
application of the SOF 1677, see also Cornish and Clark (fn 206) 203 in fn 33.

301 See on this Rabel (fn 288) 182-183.

302 Simpson, ‘History’ (fn 232) 10. The term ‘speciality’ arose because the rights
conferred or obligations imposed under these documents deviated from the
common law stipulations, thus creating special law, see ibid 12. There were
exceptions to this requirement, namely, with ‘petty cases’, ie, agreements regard-
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by the fourteenth century.3?> While not imperative, a debt agreement was
normally contained in a deed and referred to as a bond or an obligation.3%4
In essence, it was a declaration by the debtor that they owed a sum of mon-
ey to the creditor.3% In contrast, the (non-) existence of a deed was of no
consequence with actions of assumpsit: As the issue was not the contract,
but the wrongful act, it was irrelevant whether the contract was in the
form of a deed or not; the existence of a document would not have proven
the wrongful act.3%¢ The nature of the cases brought under this action was
another argument against requiring a deed: these were often daily matters
of little consequence like ferry crossings or negligent medical treatment
and did not warrant a speciality to be drawn up every time.?*” While writ-
ten agreements were therefore used in practice, deeds were not mandatory
for some claims of action.

b. Contracts in the Kingdom of Great Britain and the United Kingdom
in Hanoverian and Georgian Times: The Requirement of the Intention
to Create Legal Relations and the Doctrine of Offer and Acceptance
(18th~19th Century)

The time between the eighteenth and the twentieth centuries was one
of consolidation, both in the social-political (see Section i. below) and

ing daily matters of little consequence, see ibid 223-224. The use of seals in
England will be explored further in Sections 3.b.iv. and D.IIL.2.b. below.

303 See Stoljar (fn 194) 5-6, who notes that action of covenant was available to
formal and informal agreements, ie, whether sealed or not in the thirteenth
century; the restriction to sealed agreements only arose during the fourteenth
century. See also Ibbetson, ‘Historical Introduction’ (fn 189) 126.

304 See Baker, ‘English Legal History’ (fn 63) 368; see also Simpson, ‘History’ (fn 232)
53. It ought to be noted that the document did not have a mere evidential
function; it constituted the debt. Thus, if the document was lost or became
invalid, there was no debt at law. See on this Simpson, ibid 95. As a result,
pleadings before the court would often focus on the existence of the deed:
whether there were reasons for which the deed should not be enforced, like
forgery, or duress. See Baker, ibid 369; Simpson, ibid 98-99.

305 Compare the example formula given by Baker, ‘English Legal History’ (fn 63)
368: ‘Know all men that I, AB, am firmly bound to CD in £n to be paid at...”.

306 See Baker, ‘English Legal History’ (fn 63) 374.

307 See ibid 376, citing Cavendish CJ from the case of Stratton v Swanlond (1374)
B&M 360, 362. The case concerned a surgeon, who had not healed but maimed
a patient’s hand. For other cases, see ibid 375-376; see further Cooke and
Oughton (fn 244) 8; Simpson, ‘History’ (fn 232) 223.

87



https://doi.org/10.5771/9783748911777-42
https://www.nomos-elibrary.de/agb

B. Comparative Background

the legal sphere (Section ii.). In particular, the foundations for a unified
theoretical framework of contract law were first laid and subsequently de-
veloped to become a stable structure.%8

i. Political and Social Background

The United Kingdom of Great Britain arose in 1707 with the unification
of England and Scotland. Less than a century later, in 1801, Ireland was
added, so that the words ‘and Ireland’ were appended to its name.?* It was
during this time of unification that the term ‘British’ began to be used to
globally refer to the people living in this kingdom.3!° Unification of the
country was not complete, however; Scotland, Ireland, and Wales retained
their cultures and people from these parts often could not even speak Eng-
lish, all of which would translate into political turmoils.3"" The uniform
demomyn ‘British’ notwithstanding, English society remained stratified in
the eighteenth century. Like in the preceding century, it had a vertical
hierarchical structure in which the observance of rank and social norms
was of major importance, with the top being made up of a land-owning
elite class.>'? In the following century, a change of perception effectively
made horizontal connection links more important than vertical ones, with
rivalries ensuing between them.313

The general upwards trend in industry and commerce of the seven-
teenth century also continued, making Great Britain a formidable econo-
mic power.3"* Furthermore, trade was conducted not only within the

308 See Ibbetson, ‘Historical Introduction’ (fn 189) 153 and 202, where it is noted that
a ‘skeletal structure’ of contract law had already been created in the sixteenth
century. See also ibid 220.

309 See Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at ‘Introduction’; Ibid,
‘Act of Union’ (Online Academic Edition 2017), http://academic.eb.com/lev-
els/collegiate/article/Act-of-Union/74264.

310 See ibid at ‘Introduction’.

311 On this, see ibid at “The State of Britain in 1714,

312 For further details, see Cornish and Clark (fn 206) 2-3. On the land-owners, see
also Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at ‘British Society by
the mid-18th Century’.

313 See Cornish and Clark (fn 206) 2.

314 See Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at “The State of Britain
in 1714’. One facilitation of trade may have been the unification of Great
Britain, as it created ‘the largest free-trade area in Europe’, see ibid at ‘Britain
from 1742 to 1754
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country, but on a large and global scale by the beginning of the nineteenth
century.3? Its prosperity was initially generated predominantly through
work in agriculture, which sank to one third at the turn of the nineteenth
century, while the work force in industry and commerce increased to
40% at that time.3!'¢ By virtue of the technological advances in agriculture
and industry — the latter under the Industrial Revolution — labourers
moved from the tertiary to the secondary labour sector, so that a shift in
balance may have occurred in the mid-nineteenth century: over 50% were
employed in industry, which would increase to almost 70% by the end of
the century.3'7 On the other hand, the almost one century long ‘consumer
revolution” between the beginning of the nineteenth and the twentieth
centuries and the stark rise in consumption in English society led to a
rise in employment in the primary sector: services.’!® These were not only
found in retail, whereby a move from street vending to individual shops,
grocery chains, and department stores will have accounted for part of the
numbers; rather, there was a diversification of services, particularly with
regard to insurance and transport by railway.31®

This change in employment was not paralleled in the distribution of
the nation’s wealth, which was starkly skewed in favour of the upper class:
5% of the British received over 30% of the profits generated in trade and
commerce.32? Nevertheless, the income of the working class rose from the
mid-nineteenth century,?! which allowed consumption and leisure activi-
ties to be enjoyed by an increasing number of people, both in London and

315 See Baker and others, ‘Oxford Legal History Vol XII (fn 220) 324.

316 Compare Cornish and Clark (fn 206) 4.

317 A succinct account of the Industrial Revolution is given by Matthew White,
The Industrial Revolution (British Library, 14 October 2009), www.bl.uk/geor-
gian-britain/articles/the-industrial-revolution. The figures of employment were
taken from Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at “The Industri-
al Revolution’ and Cornish and Clark (fn 206) 4 respectively. cf the figures
given in the tables by Geoff Timmins, Working Life and the First Modern
Census (BBC History, 18 September 2014), www.bbc.co.uk/history/trail/victori-
an_britain/earning_a_living/working_life_census_05.shtml, also showing a rise
of work in services.

318 Compare Baker and others, ‘Oxford Legal History Vol XII (fn 220) 326, 327.

319 On both of these developments, see ibid 327.

320 See Encyclopaedia Britannica, ‘United Kingdom® (fn 166) at ‘The State of Britain
in 1714’. cf the situation in the mid-eighteenth century, in which only 14% of
the wealth trickled down to the lower classes, but which made up 40% of the
population. See ibid at ‘British Society by the mid-18th Century’.

321 Baker and others, ‘Oxford Legal History Vol XIP (fn 220) 326.
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other towns, even drawing in people from the countryside.3?? As will be
seen shortly, these positive developments in commerce effected the law —
and that of contracts.3?3

ii. The General Structure of Law

The union emerging in other areas, eg, in terms of social integration, did
not encompass the law, since Scotland — but not Ireland — maintained its
own jurisdiction.3# Thus, the political union did not automatically turn
the common law into the one binding ‘British’ law.3?5 On the contrary,
there was no central court system but a series of parallel jurisdictions,
where different strands of law were heard in separate, independent courts,
namely: ecclesiastical courts (canon law) from the eleventh century, the
Court of Admiralty (common maritime law, law merchant), the Court of
Equity (equity), as well as commercial courts (law merchant).32¢ Neverthe-
less, there was only one legal regime applicable to all strata of society, with
local customs acting as a diversifier.?” A unified court system would only
come about some 800 years later, in the nineteenth century.’?® Similarly,
although case law accumulated over time, there was initially no notion
of precedent, nor of stare decisis, so that case law was not a body of fixed

322 See Encyclopaedia Britannica, ‘United Kingdom® (fn 166) at ‘British Society by
the mid-18th Century’.

323 The facts explained above were not the only reasons for contract law being de-
veloped in the nineteenth century; however, they relate most to the discussion
in this dissertation. For details on the other factors, namely, family settlements
(of land), commercial negotiable instruments, and investments in stock com-
panies, see Baker and others, ‘Oxford Legal History Vol XII’ (fn 220) 323-325, 328.

324 See Encyclopaedia Britannica, ‘United Kingdom® (fn 166) at ‘History: Great
Britain, 1815-1914’ and ‘History: 18th-century Britain, 1714-1815" (Scotland).
On Ireland, see Encyclopaedia Britannica, ‘Act of Union’ (fn 309).

325 This had already been true in Norman times, on which see Glenn (fn 167) 246-
247. On the common law appearing after the Norman conquest, see ibid 252.

326 Ibid 247, 248, 269. For details on the civil courts, see Cornish and Clark (fn 206)
23-33, noting at 26-27 that the Court of Equity was ‘an addendum’ to the
Common law.

327 See Cornish and Clark (fn 206) 3.

328 Glenn (fn 167) 253, 254; and see 270-271 for a summary of this unification
process. See also Baker and others, ‘Oxford Legal History Vol XIP (fn 220) 322.
The common law courts already began to make inroads into the commercial
jurisdiction in the eighteenth century, see Cornish and Clark (fn 206) 198-199.
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rules.3?® This constituted ‘formal, internal limits on the growth and reach
of the common law’.33% Furthermore, as already noted above, it was only
during the nineteenth century that the idea of judicial law-making and
stare decisis began to emerge.>3! With this congealing coherence also came
the idea of a unified common law system.?3? There also seems to have been
an interest in the mid-nineteenth century to codify English law; however,
this endeavour failed as far as the general law of contracts is concerned.
Nevertheless, special legislation, such as for sale of goods and other com-
mercial matters, was enacted.333

In terms of the law’s focus, the shift from manorialism to employment
of farmers and craftsmen might have put labour law issues at the centre;
it seems, however, as if this was not the case. Instead, there was more con-
cern for protecting private property, ‘the fundament of political thought’
since the seventeenth century, enforcing contracts (on which see the subse-
quent section),>* and in regards to other issues arising in commerce.?3
One example is the predecessor of the SGA 1979: the Sale of Goods Act
1893.

i1i. The Law of Contracts

Already in the seventeenth century, changes were perceptible in English
law that brought both the understanding of and the law on contracts
closer to today’s structure. The approximation was completed in the eigh-
teenth and nineteenth centuries, both in terms of the definition (see Sec-
tion aa) below), as well as the conclusion process (Section bb)). As will
be seen shortly, this was due to the influence of Thomas Hobbes’ theory
on and definition of social contract on the one hand and works by conti-

329 See Glenn (fn 167) 250-251.

330 See ibid 247.

331 Ibid 258-259. This late development may be due to the fact that juries tradition-
ally decided cases, rather than judges; something which only changed in that
period. On this, contrast Ibbetson, ‘Historical Introduction® (fn 189) 220, 233,
who uses this fact to support his thesis that the courts began to define contract
rules more firmly only in the nineteenth century.

332 See Glenn (fn 167) 259.

333 On this movement, see Baker and others, ‘Oxford Legal History Vol XII (fn 220)
306-398.

334 See Cornish and Clark (fn 206) 4, 3, 6.

335 For examples, see Baker and others, ‘Oxford Legal History Vol XII' (fn 220) 324—
325.
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nental-European Natural lawyers, in particular Robert-Joseph Pothier, on
the other; however, rather than their theoretical framework, their vocabu-
lary was to become of importance in English contract law.33¢ Their ideas
were picked up in the English legal textbooks on contract law that were
published starting from the end of the eighteenth century.33” On the other
hand, there was a practical need for the courts to see the rules of contract
law defined more clearly, as the decline of the use of juries in trials meant
that judges could not leave cases to be decided by them any longer and had
to deal with contract issues themselves.33® Therefore, the theorisation of
contract law seems to have been worked on by using both a theoretical and
a practical approach. Perhaps as a consequence of the concretisation of
contract theory, an additional requirement was developed: an intention to
create legal relations (see Section cc) below).

aa) Definition of Contract

The shift of the notion of an agreement as bilateral rather than unilateral
was made by Thomas Hobbes in the mid-seventeenth century, defining
contract ‘as the mutual transfer of rights’.>3? This idea echoes in the Eng-
lish legal treaties on contract law of the eighteenth century. By way of
example, in the words of Powell from 1796, a contract under the common
law was understood as: ...] an agreement between two or more concern-
ing something to be done, whereby both parties are bound to each other,
or one is bound to the other.”?4? A similar but simpler definition describes
‘[aln agreement [als aggregatio mentium, viz when two or more minds are
united in a thing done, or to be done.”*! The notion of agreement seems
to have evolved, as Powell speaks of the parties consenting to an obligation

336 See Ibbetson, ‘Historical Introduction’ (fn 189) 215, 218, who goes on to note
at 219 that ‘the terminology and ideas of the Natural lawyers [...] were freely
plundered to give expression to the rules of English law’ in the nineteenth
century.

337 See fn 220 above. On some of the problems faced by the writers in trying
to align the ‘foreign’ natural-law concepts with the English common law of
contracts, see Ibbetson, ‘Historical Introduction’ (fn 189) 217, 219.

338 Sece fn 331 above.

339 Ibbetson, ‘Historical Introduction’ (fn 189) 215.

340 Powell (fn 220) vi.

341 John Comyns, A Digest of the Laws of England Vol I (5™ edn, Collins & Hannay
1824) 540 at A 1 (original emphasis).
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being created or dissolved, which again seems to be in line with Hobbes’
view that contracts are based on the will of the parties; but it is also very
close to Pothier’s theory, according to which contracts became binding for
the parties on the basis of their ‘mutual assent’.3#? It is notable that the
nineteenth century definition of a contract (not under seal) already sounds
quite similar to our modern understanding:

A [...] mutual assent of two or more persons, competent to contract,
founded on a sufficient and legal motive, inducement, or considera-
tion, to perform some legal act, or omit to do any thing, the perfor-
mance whereof is not enjoined by law.343

While this definition contains the essence of the modern legal notion
of a contract, there are points which foreshadow changes in the canon.
One relates to a missing element, namely, the reference to the mechanism
leading to mutual assent: the interplay of offer and acceptance (on which
see Section bb) below). Linked to this development is the appearance of
what is known as the ‘postal rule’, a doctrine regulating the coming into
effect of a declaration of intention. While the content of this rule will
be considered later in Section 3.a.iii.cc), its origin will be outlined briefly
below. Finally, the words ‘founded upon [...] legal motive, inducement
or consideration’ are connected with another dogmatic change that will
be explored in connection with the requirement for an intention to create
legal relations.

Further changes in legal practice were also to come, in particular, stan-
dard terms and standard form contracts, eg, order forms, came into use,
so that the content of contracts were no longer individually negotiated.?#4
As a consequence of the arising imbalance between parties, the law increas-
ingly intervened in contracting to protect ‘the vulnerable and the exploit-
ed’ and legislation such as the Unfair Contract Terms Act 1977 came into
existence.>#

342 Compare and contrast Powell (fn 220) vi, and Ibbetson, ‘Historical Introduction’
(fn 189) 216 (on Hobbes) and 220 (on Pothier, whose work seems to have
become available in English at the beginning of the nineteenth century).

343 Chitty (fn 220) 8.

344 For further details on this, see Atiyah, ‘Introduction’ (fn 33) 15-18. He notes that
this standardisation meant that the contract did not represent a true agreement,
ie, a bargain. Rather, as the terms were often imposed by one party, the content
might, at most, represent that party’s intentions.

345 See on this ibid 20-22, 25-26. It ought to be noted that this piece of legislation
incorporates a traditional English approach. In contrast, The Unfair Terms in
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bb) The Conclusion of Contracts: Emergence of the Doctrine of Offer and
Acceptance and the Postal Rule

In the eighteenth century, a contract was concluded through an agreement
and the giving of consideration,?¢ because, as stated above, the doctrine
of offer and acceptance was only developed in the nineteenth century.3#”
This rather late emergence can be simply explained by considering two
aspects of contracting: what the nature of the agreement was, and the way
in which contracts were normally concluded. The first aspect relates to
the kind of agreement that was typically concluded. There was a move
away from the immediate processes of exchange of, say, goods and money,
so that a contract would often consist of promises by one or both of the
parties to do something in future (executory contract).>*® Furthermore, the
usual way to negotiate and conclude contracts was historically ‘#été-a-tété’,
ie, while in each other’s presence (inter presentes).3* With the expansion
of the postal service and a rise in the exchange of letters in the nineteenth
century, however, the law had to provide answers to two related issues:
whether an agreement had been reached in the exchange; and, if so,
at what point in time.>*® The former was solved by the mechanism of
offer and acceptance, which became an additional requirement to consid-
eration,’! while the latter was managed by the postal rule.

The idea that a promise on one side, which would later be termed an
offer, must be accepted by the other party, developed over time; however,
it seems that the time of establishment is around the beginning of the
nineteenth century. An agreement was first described in terms of a propos-

Consumer Contracts Regulations 1999, SI 1999/2083 implemented a EU-Direc-
tive (see fn 396 below). See on this Law Commission and Scottish Law Commis-
sion, Unfair Terms in Contracts Summary [of Report] (Law Commission No 298;
Scottish Law Commission No 199; 2005) para 3. For a brief account of the
English statute’s history, see ibid, Unfair Terms in Contracts: A Joint Consultation
Paper (Consultation Paper 166, 2002) paras 2.10 et seq. Both documents are
available online at www.lawcom.gov.uk/project/unfair-terms-in-contracts/.

346 See Ibbetson, ‘Historical Introduction’ (fn 189) 204.

347 See Simpson, ‘History’ (fn 232) S. cf Cornish and Clark (fn 206) 204, noting
that the concept of offer and acceptance already appeared in two late eighteenth
century cases, discussed subsequently.

348 Compare Cornish and Clark (fn 206) 203.

349 Stoljar (fn 194) 133.

350 See ibid 133-134. See also Simpson, ‘Innovation’ (fn 231) 257, 258; Cornish and
Clark (fn 206) 203.

351 Simpson, ‘lnnovation’ (fn 231) 258.
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II. Contracts in English Law

al or an offer on the one side and assent or acceptance on the other in
two late eighteenth century cases: Payne v Cave®5? and Cooke v Oxley333.354
The first case concerned a sale by auction, in which the defendant had
been the highest bidder but had withdrawn their bid before the hammer
came down. The court acknowledged that such a withdrawal was possible,
since ‘[e]very bidding is nothing more than an offer on one side, which is
not binding on either side till it is assented to’, whereby the assent by the
seller is made through their agent, the auctioneer, in ‘knocking down the
hammer, which was not done here till the defendant had retracted.’”55 In
the second case, the defendant had ‘proposed’ (offered) to sell goods to the
plaintiff. The latter wanted time to consider the offer and the defendant
said they would sell if notice to purchase was given before a particular time
on the same day. The plaintiff alleged to have accepted the proposal on
time, but the defendant refused to contract. The court held the promise by
the plaintiff to sell to the defendant if they accepted before the appointed
time to be one-sided, as it lacked consideration on the defendant’s part and
was therefore a nudum pactum 356 Despite the vocabulary for the two decla-
rations of intention varying in both cases (‘offer’ and ‘assent’, ‘proposal’
and ‘acceptance’ respectively), the underlying notion is the same, namely,
of these two elements making up the contract.” Around the same time,
the idea was also first expressed in a treatise on contract law, in which
reference was made to Roman law.3%8

352 (1789) 3 Term Reports 148 (KB); 100 ER 502.

353 (1790) 3 Term Reports 653 (KB); 100 ER 785.

354 Compare Cornish and Clark (fn 206) 204.

355 Payne v Cave (fn 352) 503.

356 Cooke v Oxley (fn 353) 786.

357 On this point, contrast Cornish and Clark (fn 206) 204 in fn 35 and Simpson,
‘Innovation’ (fn 231) 260, the latter of which states that the terms were used in
Payne v Cave (fn 352) in a descriptive rather than a legal-technical manner.

358 See Simpson, ‘Innovation’ (fn 231) 259. The work in question was that of Powell
from 1790. The same description is found in the 1796-edition (fn 220) 334,
using the terms ‘promise’ and ‘acceptance’, although Powell also speaks of ‘con-
sent’ as an element of a contract, see ibid vii. It is perhaps due to this reliance
by Powell on Roman law that Schmidt J (fn 25) 66, 95 has stated that the model
is a legal transplant from continental-European law or legal theory. Compare
on this also Simpson, ibid 260. Contrast Baker and others, ‘Oxford Legal History
Vol XII’ (fn 220) 302, 303 who reject the argument that continental-European
legal theory (‘civilian ideas’) were received in England; selected influential au-
thors, such as Pothier, were cited in the nineteenth century works — apparently
not used to develop ideas, but rather to explain existing English case law.
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The case that seems to have established the doctrine was Adams v Lind-
sel’5?, in which both the terms of ‘offer’ and ‘acceptance’ are used.’®® The
issue was whether a contract of sale of wool had come into existence by
way of an exchange of letters, whereby the letter of the seller (offeror,
defendant) had been misdirected, so as to reach the prospective buyer
(plaintiff) later than anticipated, with the result that the reply (purported
acceptance), despite having been sent promptly, reached the seller one day
too late, namely, after the wool had been sold to a third party. The court
found that the delay had been the defendant’s fault, that the plaintiffs had
reacted ‘in due course of post’, as had been requested by the defendants,
so that the latter were liable for the plaintiff’s loss. In their reasoning,
the court used the words ‘offer’ and ‘acceptance’ when referring to the
declarations of intention of the parties and found — using a fiction — that
an offeror making an offer by letter was bound by their offer because they

must be considered in law as making, during every instant of the time
their letter was travelling, the same identical offer to the plaintiffs; and
then the contract is completed by the acceptance of it by the latter.3¢!

This fiction of perpetual offers was necessary, as the legal thought of that
time was that a promise could only be consideration for another promise
if made at the same time as the other promise.3¢? This case was thus
important in two respects: it applied the offer-and-acceptance model to
bilateral contracts, and it established what would later become known as
the postal rule: a declaration of intention of acceptance made by post be-
comes effective once it is sent. Having said this, both the doctrine and the
rule only became settled law after application in a number of subsequent
cases.363

359 (1818) 1 Barnewall and Alderson 681, 106 ER 250 (KB).

360 See Simpson, ‘Innovation’ (fn 231) 260.

361 Adams v Lindsell (fn 359) 683.

362 Simpson, ‘lnnovation’ (fn 231) 261.

363 On the latter, see Stoljar (fn 194) 134; see further Atiyah, ‘Introduction’ (fn 33)
71, who states that the rule was only ‘confirmed by the [CA] in 1879.” The case
of Adams v Lindsell (fn 359) was applied and settled in Dunlop v Higgins (1848)
1 House of Lords Cases 381, 9 ER 805 (HoL), see McKendrick (fn 48) 106.
The facts somewhat resemble those of Adams. The case concerned an exchange
of letters, through which a contract for the sale of iron was to be concluded;
however, as the buyer’s (offeree, plaintiff, and appellee) purported acceptance
letter reached the seller (offeror, defendant, and appellant) at a later date than
would be customary between merchants, the seller refused to transact. The
court found that the plaintiff had ‘done every thing [they were] bound to do’ by
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cc) The Further Requirement of an Intention to Create Legal Relations

Beside the doctrine of consideration, another requirement developed in
English law to distinguish binding from non-binding agreements: the in-
tention to create legal relations.3¢* As the name suggests, it concerns the
earnestness of a person to enter into a contract, just like consideration;
however, there is a subtle difference. As its name suggests, it concerns the
animus contrabendi (intention to contract)’®® and ‘serves [...] to explain
in terms of the comsensus theory of contract the absence of contractual
liability for jokes, promises of gifts, domestic and social arrangements,
pre-contractual remarks which sensible people do not take seriously’, and
other situations.3% It is thus a distinct requirement from consideration.3¢”
Similar to the offer-and-acceptance model, the requirement for an inten-
tion to create legal relations seems to have been first advanced in English
legal literature beginning in 1818,3%8 and was only taken up by the courts
some 75 years later, albeit indirectly at first. Thus, in the case of Carlill
v Carbolic Smoke Ball Co®%, the CA decided whether a newspaper adver-
tisement for a product was meant to be a contractual offer, or whether
it was a ‘mere puff which meant nothing’ by looking at the offeror’s

posting their letter of acceptance ‘on the correct day’ (ie, within the time frame
that was usual between merchants for responses) and that ‘whether that letter
be delivered, or not, is a matter quite immaterial’, since they were not liable for
any delays of the postal service. The case of Adams was cited as authority on the
point that an acceptance becomes effective upon being sent. See Dunlop, ibid,
805-806, 812-813 (Lord Chancellor).

364 It has been suggested that this requirement arose because consideration did
not fulfil the function of making such a distinction, see Simpson, ‘Innovation’
(fn 231) 263. See also Cornish and Clark (fn 206) 208, stating that the policy
objectives of consideration and the doctrine of an intention to create legal
relations were different. According to Schmidt ] (fn 25) 66, this requirement
was a legal transplant from continental Europe. cf Baker and others, ‘Oxford
Legal History Vol XI (fn 220) 302, 303, generally rejecting such a reception.

365 Translation by this author, with reference to the entry for ‘animus’ in Oxford
Dictionary of Law (fn 62) 26. The term is used by, eg, Simpson, ‘Innovation’
(fn 231) 265.

366 Simpson, ‘Innovation’ (fn 231) 265. Emphasis added.

367 See Treitel/Peel (fn 65) para 4-001.

368 For a list of the authors and works which successively introduced the notion, see
Schmidt J (fn 25) 96-97.

369 [1893]1 QB 256 (CA). Further details of this case can be found in McKendrick
(fn 48) 57-60.
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intention (sincerity) and came to the conclusion that it was the former.37°
The term was subsequently used in other contexts, such as in relation to
the establishment of a collateral contract, which is used for ‘vary[ing] or
add[ing] to the terms of the principal contract’,’”! or with respect to family
relationships.3”2 The requirement is analysed in detail in Section 3.a.iv. be-
low.

c. The Subsequent Development of English Contract Law in Windsor
Times (20t Century-)

The twentieth century saw many changes in England: politically, socially,
and economically. Naturally, this caused English law to be amended. As
the changes are too numerous to elaborate in this work, only a sketch
of the country’s historical development will be given below in Section i.
Similarly, only a couple of legal developments of interest will be highlight-
ed in Section ii.

i. Overview of Political and Social Developments
The two World Wars and the period of intermission saw fluctuations in

the UK’s population and its economy. Both only grew again from the
1980s, whereby the population rose by a total of 4 million people until

370 See Carlill (fn 369) 261-262, 263 (Lindley LJ), 266, 268 (Bowen LJ), 273 (Smith
LJ). The case will be discussed in further detail in Section 3.a.ii.bb) below.
Compare Simpson, ‘Innovation’ (fn 231) 265, speaking of the ‘animus contrabendi
featur[ing] with reasonable prominence in Carfill [...J. Similar: McKendrick
(fn 48) 272.

371 Heilbut, Symons & Co v Buckleton [1913] AC 30 (HoL), 47 (Moulton L). In the
event, ‘[i]t was held that nothing said by the defendants’ manager was intended
to have contractual effect’, see Treitel/Peel (fn 65) para 4-007. In particular, it
was said that the reply of the defendants’ manager to a question by the plaintiff
was ‘a mere statement of fact [...] and nothing more’, see Heilbut (ibid) 48
(Moulton L). According to Simpson, ‘Innovation’ (fn 231) 265, the case ‘canonis-
es’ the requirement of an intention to be legally bound. cf McKendrick (fn 48)
272, according to whom the requirement became settled law after the ruling in
Balfour v Balfour [1919] 2 KB 571 (CA). The case is discussed in detail in Section
3.a.iv. below.

372 Balfour v Balfour (fn 371).
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the end of the twentieth century.3”> That period also meant the end of
the British empire; it crumbled, with only parts remaining, when several
countries, particularly India and Pakistan, became independent during
WWIL374 Political structures also changed in the UK: Scotland and Wales
gained devolved political power over their lands in 1997.375 While the UK
was one of the world’s ‘three superpowers’ among the US and Russia after
WWII, the continuously struggling economy meant the subsequent loss of
that status.’76

There has been a steady immigration of people from the New Common-
wealth countries, including India, Pakistan, and the West Indies since the
1950s.377 This has diversified the ethnicity and culture of an otherwise age-
ing British population.?”® In terms of labour, formerly strong sectors like
textile production and coal mining declined to only 5% of the workforce
in 1961, and manufacture shifted to consumer goods, including automo-
biles.3”? These transitions created divisions within the country — both geo-
graphically and economically; and has thus transformed British society.38
From the former working class emerged a class of ‘middle England’ that
enjoyed better income and lifestyle; nevertheless, the divide among these
people and the affluent grew, creating a new class of the ‘new poor’.38! The
continued struggling economy and labour market drove politics and even
affected the law (see below).

373 See Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at ‘Economy’ and ‘Pop-
ulation Growth’. See also ibid at ‘Economy and Society’.

374 See  Jeremy  Black,  Overview:  Britain  from 1945  Onwards
(BBC History, 3 March 2011), www.bbc.co.uk/history/british/modern/
overview_1945_present_01.shtml. For further details on the fall of the
empire, see John Darwin, Britain, the Commonwealth and the End of
Empire (BCC History, 2011), www.bbc.co.uk/history/british/modern/endofem-
pire_overview_01.shtml.

375 Black (fn 374).

376 On this, see Dennis Kavanagh, Thatcherism and the End of the Post-
War Consensus (BBC History, 2011), www.bbc.co.uk/history/british/modern/
thatcherism_01.shtml.

377 Compare Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at ‘Migration
Patterns’.

378 Black (fn 374); compare also Encyclopaedia Britannica, ‘United Kingdom’
(fn 166) at ‘Population Growth’, and at ‘Cultural Life’.

379 Encyclopaedia Britannica, ‘United Kingdom’ (fn 166) at ‘Economy and Society’.

380 See ibid.

381 Ibid.
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ii. Overview of (Contractual) Legal Developments

A range of legal changes were made in relation to the events just described
above. An example is the successive amendment of labour law to curb
strikes in the 1970s and 1980s due to the struggle between Margaret
Thatcher’s government and British trade unions.?#? On a more social note,
the rise of consumerism was aided by changes to the trading hours of
shops, which were now allowed to open for twenty-four hours and on
Sundays.383

One legal development that is of interest to the subsequent discussion is
a change in land law. The transformation began in the nineteenth century
with amendments to the statutory law on conveyances, the transfer of
land. At that time, sales of land typically progressed in a two-step process:
First, what was known as an ‘open’ contract between the buyer and seller
containing basic terms like the object (property) and price, and terms
(special conditions) reducing the seller’s obligations with respect to the
next step.38 This contract would often be concluded through an exchange
of letters; however, the courts would look for an offer and acceptance in
order to find that an open contract had been concluded.’® The second
step was the actual conveyance of the land, which involved an often com-
plex investigation of title and was therefore undertaken by professionals.38¢
Apart from the conveyance, solicitors were also involved with the sale
contract; however, it seems that this was not true before 1820, but that
they took on an increasing role only thereafter.3%

While this legal practice remained almost the same until the beginning
of the twentieth century, the common law changed in this period.>®® The
transformation of the legal framework was achieved through a series of
successive pieces of legislation that would eventually lead to the enactment
of the LPA 1925. The overall aim of these legislations was to make the
conveyancing process easier, in particular, to lower the labour and risks
of title investigation. Therefore, a registration system for titles to land was
introduced in the Transfer of Land Act 1862; however, this modernisation

382 For further details, see ibid.

383 Compare Black (fn 374).

384 Stuart Anderson, Part One: Property, in: Cornish and others (fn 220) 1, 94, 102,
9§, 97.

385 See ibid 97, 109.

386 See ibid 94, 95, 97.

387 See ibid 95, 97. Compare also ibid 107.

388 Compare ibid 108-109.
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would not bear substantial fruits for some time, due to resistance from sev-
eral sides, in particular the professionals involved.?®® Another important
legislation in relation to conveyancing of land that was enacted in the
twentieth century was the LPMPA 1989. While the content of this statute
and of the LPA 1925 will be examined in the subsequent section, it may be
noted at this point that the changes affected some of the English form re-
quirements, namely, deeds and the practice of sealing.?* While the basic
contract rules had been settled, new regimes have been created around
contracts. Consumer contracts are one important field that has developed
since the 1960s,3°! labour law is another.392

3. Contracts in Current English Law and Legal Practice

After the gradual yet laborious historical development of the modern
concept of contract, the common law viewed a contract as an exchange
of promises that it ought to protect if particular requirements were met.
These prerequisites are the existence of the declarations of offer and accep-
tance, both of which are made with the intention of creating a binding
legal relationship, whereby the exchange of promises is either in the form
of a deed, or supported by consideration.?*® There may be further formali-
ties, which also have to be taken into account at contracting. Each of these
requirements will be explored in depth in Sections a. (Basic Principles),
b. (Formalities), and c. (Other Requirements), before attention is given to
aspects of current legal practice in Section d. below.

389 For details of this development, see ibid 196-230.

390 See Sections 3.b.iii. and iv. below.

391 Some prior attempts in single cases of consumer protection notwithstanding,
the foundation of consumer law lay in the enactment of the Restrictive Trade
Practices Act 1956 on the one side and in the establishment of the Molony
Committee on Consumer Protection in 1959 on the other, as the committee’s
report from 1962 would inspire several legislative measures in the following
years. For details on the Committee and its influence, see lain Ramsay, Con-
sumer Law and Policy: Text and Materials on Regulating Consumer Markets (3
edn, Hart Publishing 2012) 2—4.

392 While this deviation includes aspects of the contract conclusion process, these
particularities will not be discussed in this dissertation. Interested readers are
referred to, eg, John C Wood (founder) and Ian T Smith and Gareth Thomas,
Smith & Wood’s Employment Law (9t edn, OUP 2008).

393 See Simpson, ‘Innovation’ (fn 231) 257. See also the discussion of the definition
of contract in Section 1. above.
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It should be noted that the common law rules apply to all kinds of
contracts; however, many regimes have been regulated separately through
statute, like consumer law. Deviations under consumer law will be high-
lighted during the discussion of the basic rules. Another aspect to keep in
mind is that the majority of statutory provisions are dispositive,>** with
most exceptions found in relation to consumers and formalities. In the
following, the definition that will be adopted for the term ‘consumer’
under English law will be that of a natural person acting (almost entirely)
for private — as opposed to trade or professional — purposes.’?> A con-
sumer’s counterpart in B2C transactions, a trader, will be understood as ‘a
person acting for purposes relating to that person’s trade, business, craft
or profession’ (s 2 subs 2 Consumer Rights Act 2015, ‘CRA 2015°). In this
respect, two points require brief comment.

First, regarding the nature of the term ‘person’, as this notion is different
for consumers and traders. For the former, the CJEU (then still known as
EC]J) rejected the notion that a legal person can be treated as a consumer
in relation to Council Directive 93/13/EEC of 5 April 1993 on Unfair
Terms in Consumer Contracts®*6.37 While this Directive allows the EU
Member States freedom in transposing the rules, the UK adopted the same
definition of a consumer as the one contained in the Directive; the UK
therefore chose to limit the term to ‘natural persons’.3%® It did so both
in this and in other consumer legislation, including the CRA 2015,%% so
that in general, only natural persons count as consumers, whereas ‘small

394 This is true, for example, for most implied terms. Compare Treitel/Peel (fn 65)
paras 1-003 and 6-067.

395 Compare the definitions found in r 3(1) Consumer Distance Selling Regulation,
in s 2 subs 3 CRA 2015, and in r 2(1) E-=Commerce Regulations.

396 [1993] O] L95/29. Note that the Directive was repealed by Council Directive
2011/83/EU of 25 October 2011 on Consumer Rights [2011] O] L304/64. This
did not affect the definition.

397 This was laid down in ECJ Case C-541/99 Cape v Ideal Service [2001] ECR
1-9049. For an extract of the judgement and commentary, see Jules Stuyck,
Setting the Scene, in: Hans-Wolfgang Micklitz and Jules Stuyck and Evelyne
Terryn (gen eds), Cases, Materials and Text on Consumer Law (Hart Publishing
2010) 29-31.

398 Compare the wordings of art 2 para b of the Directive and of r 3(1) The Unfair
Terms in Consumer Contracts Regulations 1999, SI 1999/2083.

399 See fn 395 above. On the CRA 2015 and ‘consumer’, see also Treitel/Peel (fn 65;
14™ edn 2015) para 23-007.
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businesses or legally incorporated organisations” do not.*® In contrast, a
trader can be both a natural or a legal person, such as a company.4!

Secondly, in terms of the nature of the person’s activities, the EC]J held
in another case from 2004 that a mixed purpose contract, ie, one made for
both private and business reasons, does not fall into the scope of consumer
protection, unless the business purpose is negligible.*> An example might
be a person buying an article for their home, but which is used for work
one day a week.403 The reason given by the ECJ was that consumer protec-
tion is not warranted in such situations, as the business entity ‘must be
deemed to be on an equal footing with the other part to the contract’,#4
in terms of the comprehension of the ‘professional risk’ involved in con-
tracting.*> Whether this justification also applies in relation to other EU
legislation remains open.*’ In relation to the CRA 2015, it has been stated
that a trader could usually rely on the Sale of Goods Act 1979 (‘SGA
1979’), so that they would not be without protection.*0

a. The Current Legal Background

i. Basic Principles: Agreement Through Offer and Acceptance

What Treitel refers to as an ‘agreement’ is essentially the outcome of
an offer being accepted by the other party (see Sections ii. and iii. below

400 See CRA 2015 Explanatory Notes (fn 78) para 36.

401 See ibid para 35.

402 ECJ Case C-464/01 Gruber v Bay Wa AG [2005] ECR 1-439, paras 39-45. The
issue in this case surrounded the application of a jurisdiction rule contained
in what was then the Brussels Convention (today Council Regulation (EC)
No 44/2001 of 22 December 2000 on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters [2001] OJ L 12/1,
the Brussels I Regulation, as recast in Regulation (EU) No 1215/2012 of the
European Parliament and of the Council of 12 December 2012 on Jurisdiction
and the Recognition and Enforcement of Judgments in Civil and Commercial
Matters OJ L [2012] 351/1). For an extract of the judgement and commentary,
see Stuyck (fn 397) 50-54.

403 Adapted example given in CRA 2015 Explanatory Notes (fn 78) para 36.

404 Gruber v Bay Wa AG (fn 402) para 40.

405 Stuyck (fn 397) 53.

406 1Ibid.

407 Compare CRA 2015 Explanatory Notes (fn 78) para 36.
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respectively).4%® Once this has occurred, consensus is said to have been
reached,*” and the contract comes into existence.#!° This process poses no
problems where the contract is concluded with all of the parties being
(physically) present; complications may arise where, in contrast, the parties
are at a distance.4!!

The analysis in terms of offer and acceptance may likewise be prob-
lematic in particular cases. Multilateral contracts provide one example
in which several agreements on the same subject are formed in parallel,
between one ‘offeror’ and several ‘offerees’, such as in a competition.#1?
Another difficult case concerns contracts that have arisen from — usual-
ly lengthy — negotiations, during which ‘offer’ and ‘acceptance’ cannot
always be clearly identified.#!3 Despite these difficulties and existing criti-

408 See Treitel/Peel (fn 65) para 2-001. This ‘conventional approach’ of analysing a
contract in terms of offer and acceptance has been criticised for the difficulties
it presents with some types of agreements, see McKendrick (fn 48) 46. Although
this problem has been acknowledged by the courts and in academic writing, the
approach is adhered to for reasons of legal certainty, even if some cases do not
fit the model (easily) and thus may lead to the analysis seeming very artificial,
see McKendrick, ibid 47-49 and Treitel/Peel, ibid para 2-076.

409 Whincup (fn 34) 47 para 2.1. Another term used is ‘consensus ad idem’, see
Halsbury’s Laws Vol 9 (fn 33) para 206.

410 See, eg, Simpson, ‘Innovation’ (fn 231) 257.

411 The term ‘distance’ is used in this sense by Consumer Distance Selling Regula-
tions, see the definition given for the term ‘means of distance communication’
in r 3(1) as ...] any means which, without the simultaneous physical presence
of the supplier and the consumer, may be used for the conclusion of a contract
between those parties’ (emphasis added), as well as the explanation contained in
the second paragraph of the Explanatory Note.

412 Treitel/Peel (fn 65) para 2-077.

413 An excellent example is the case of Golden Ocean Group Ltd v Salgaocar Mining
Industries Pot Ltd [2012] EWCA Civ 265, [2012] 1 WLR 3674, in which a se-
quence of e-mails between the parties regularly containing the phrase ‘agreed’,
but then going on to suggest some modification of an aspect of the contract
being negotiated was held to be an agreement in writing of a contract of guaran-
tee, see [22] (Tomlinson LJ). The case will be discussed further in Section b.
below. More complicated situations may exist in business, eg, where a contract
has apparently arisen ‘partly by reason of written exchanges, partly by oral
discussions and partly by performance of the transactions’, see Percy Trentham
Ltd v Archital Luxfer Ltd (1993) WL 963649 (official transcript, CA), in which
Steyn L] found a contract to have arisen by these means. On the general analysis
of written contracts in terms of offer and acceptance, see Halsbury’s Laws Vol
9 (fn 33) para 283. Apart from contractual negotiations, see the example of
two parties eating at a restaurant without ‘agreeing’ on who will pay, given by
McKendrick (fn 48) 50-51.
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cism,** the offer-and-acceptance model continues to be used as the basic
standard. It seems that where the parties have signed a written contract,
the need for identifying offer and acceptance will generally not arise;*!s
only where a dispute arises in relation to the terms agreed will this aspect
be usually looked into.#1¢

An agreement is seen as a binding contract when the parties make the
agreement with the intention to create a legal relationship (see Section iv.
below), and either give consideration for the promise (Section v.) or fix the
agreement in the form of a deed (Section b.iii.). In contrast, other require-
ments as to form (Sections b.ii., b.iv.-b.v., c.) are more of an exception
rather than the general rule, so that oral contracts, especially in commer-
cial situations, are often sufficient.#'” In this way, English law implicitly
recognises the freedom of form, albeit not universally. The substance of
these requirements will now be examined more closely.

Before doing so, it should be noted that the English courts evaluate
these requirements using an objective approach, so that the question is
not what the parties themselves, but what a reasonable p