Part III — Legal Comparative Analysis

While the fate of the European Union’s regulation has long been uncer-
tain, a number of countries in Europe already adopted structural reform
legislation, with some of them even having applied it already. This part of
the dissertation comparatively analyses and discusses national legislation of
the jurisdictions of Europe’s most important financial centres, namely the
United Kingdom, Germany and Switzerland.

The conducted aspect-to-aspect comparative analysis will outline the ma-
jor differences of the national approaches.¢!3 It thus provides an under-
standing of each nation’s plan for structural reform while ensuring that
the dissertation does not lose its perspective of the bigger picture. The legal
comparative analysis is conducted as a micro comparison as described by
Zweigert/Kotz.64

The unique approach of Switzerland makes it necessary for the compara-
tive analysis to refer in some areas to the separation process of its largest
banks, UBS and Credit Suisse. As G-SIBs, they fall in the particular research
focus of this dissertation. While Switzerland’s organisational measures ap-
ply to several banks, these two banks considerably shaped the legislation
and were the first ones to implement it. They moreover are exemplary for
the primary target group of structural reform measures, as they are large
globally active universal banks that provide the whole range of banking
services (including substantial investment banking services). As will be dis-
cussed, Swiss regulation has a different impact on them than on their do-
mestically oriented competitors.

This part of the dissertation further examines whether the jurisdictions
fulfil or defer from the definition and concept of ring-fencing established
in the first part, and if so, what method of ring-fencing was chosen. This is
especially important with regard to the unique Swiss approach, whose sim-
ilarity is not consistently acknowledged.

613 The aspects used, (e.g. the height of the fence, what activities fall on which side
of the fence), are in line with the general practice. See e.g. ICB (2011) Vickers
Report, 35, 36, 62; Brown (2014) With this Ring, I Thee Fence, 1047, 1049, 1053;
Hofer (2014) Structural Reforms, 477, 479, 488.

614 Zweigert/Kotz (1996) Rechtsvergleichung, 4, 42; See also Zweigert/Kitz (1998)
Comparative Law, 5, 43—44.
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I. Banking Landscape

I. Banking Landscape

This chapter explores the characteristics of the three financial centres of
interest. It sets the factual foundation for the legal analysis in subsequent
chapters. The chapter first explores the importance of the financial centre
and financial services to the respective home country. Subsequently the
banking sectors’ composition and nature is illustrated. Finally, the coun-
tries” G-SIBs are put on the map with a short view to particularities in their
coping with the global financial crisis.

A. United Kingdom
a. Importance of the financial centre

The United Kingdom as a financial centre has since the end of the 18th
century been of worldwide importance.®'S It is a global financial hub with
significant international relations, which is underscored by it having the
largest global share of cross-border bank lending and foreign exchange
trading.®1¢ The UK financial centre is also the European headquarters for a
great many of the world’s financial firms.6!7

615 Carney (2017) High Road, 2; For a short summary of the emergence of the UK’s
financial centre, see Djankov (2017) City of London, 3—4.

616 Carney (2017) High Road, 2 (in which Carney emphasizes the UK’s internation-
al orientation also by pointing out that it is has the second largest asset manage-
ment industry and fourth largest insurance industry in the world). It is interest-
ing that the particularly large share of international activity can be traced back
to banks from outside the UK, which have affiliates in the country. Koch illus-
trates that the cross-border business of banks with a location in the UK is “xo-
tably bigger” than the cross-border business of banks that have their headquaters
in the UK. See Koch (2016) United Kingdom, 30-31.

617 See HM Treasury, EU referendum: 6 reasons why the EU is good for financial
services jobs (Archived), (May 12, 2016), https://www.gov.uk/government/news/
eu-referendum-6-reasons-why-the-eu-is-good-for-financial-services-jobs; Hll,
Speech at Chatham House, the Royal Institute of International Affairs, Speech
by Commissioner Hill, (June 9, 2016) https://ec.europa.eu/commission/commiss
ioners/2014-2019/hill/announcements/commissioner-hills-speech-chatham-hous
e-royal-institute-international-affairs_en (in which Commissioner Hi// stressed
the importance of the UK financial centre noting that,,/hjalf the world's financial
firms bave chosen to base their European headquarters in the UK. At the moment, one
quarter of financial services income in the EU is generated in the UK*); See also Euro-
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Part Il — Legal Comparative Analysis

The Global Financial Centres Index currently ranks London as the num-
ber one financial centre in the world, leading in all of its categories.®!® It is
undoubtedly the leading financial centre of the European Union with a
large percentage of the EU’s financial market activities located in the
UK.®? The UK financial services sector contributes 7% to the country’s
GDP.%20 Another way of estimating the importance of financial services to
the national economy is to take into account its share of gross value added
(GVA):%?! the financial sector has contributed 6.6% GVA. Financial ser-
vices alone accounted for 4.1% GVA.522 Within the financial centre, bank-
ing services generate by far the highest revenues.623
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pean Parliament (2016) Brexit, 1; IMF (2016) Financial Stability Assessment:
United Kingdom, 9.

Z/Yen Group/China Development Institute (2017) GFCI Nr. 22, 4 (these categories
include (i) business environment (ii) human capital (iii) infrastructure (iv) fi-
nancial sector development and (v) reputation).

This was emphasized by Bank of England Governor Mark Carney during a press
conference, when he stressed that “/7]t is important to recognise that the United
Kingdom s effectively the investment banker for Europe.” Reuters, Highlights —
Bank of England's Carney speaks on UK banking risks (November 30, 2016).
For the UK share of the EU’s various financial market activities, see TheCityUK
(2016) International Financial Centre, 9.

Norton Rose Fulbright/Association of Foreign Banks (2017) Brexit survey, 4; Bank of
England (2017) Authorisation and Supervision of International Banks, 1; Other
sources note a contribution of 7.2% in 2016, see SIF (2017) Swiss financial Cen-
tre: Key figures; EIU (2017) Financial Services: United Kingdom, 2.

Gross value added refers to the value of all services and goods produced in an
economy. Key difference to GDP is that it does not take into account taxes and
subsidies on products.

Own calculation based on Office for National Statistics (2017) Gross Value
Added. The Office for National Statistics estimated the total GVA of all sectors
in 2016 1747.647 billion £, the GVA of financial and insurance activities (the fi-
nancial centre) 115.280 billion £, and the GVA of financial services alone 72.204
billion £. See Office for National Statistics (2017) Gross Value Added; Cf. Tyler
(2017) Financial Services, 5 (indicating a GVA of 7.2%). The author’s result is
matched by Eurostat, which mentions 6.7% financial centre contribution. See
Eurostat, Gross value added and income by A*10 industry breakdowns, (January
31, 2018), http://appsso.eurostat.ec.europa.cu/nui/show.do’query=BOOKMARK
_DS-406765_QID_-4FCE2BB0_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIM
E,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelect
1on=DS-406765NA_ITEM,B1G;DS-406765UNIT,PC_TOT;DS-406765SINDICAT
ORS,0BS_FLAG;&rankNamel1=UNIT_1_2 _-1_2&rankName2=INDICATORS _
1_2 -1 2&rankName3=NA-ITEM_1_2 -1_2&rankName4=NACE-R2_1 2 0 0
&rankNameS=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rD
Ch=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&
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https://www.nomos-elibrary.de/agb

I. Banking Landscape

At the end of 2016, the financial services and insurance industry em-
ployed 1.1 million people, equalling 3.1% of the total workforce.®?3 Re-
garding the tax receipts of the financial sector, calculations range from 24.4
billion £624 to 71.4 billion £, equalling 11.5% of total tax receipts.®*S

b. Number of banks their nature

The number of banks in the UK has declined considerably due to consoli-
dation in the domestic retail bank market and foreign banking groups ac-
quiring UK entities.®?¢ The ECB lists 390 monetary financial institutions at
the end of 2016%?7 (down from 393 in December 2015).628

time_mode=NONE&time_most_recent=false&lang=EN&cf0=023%23%23%2
C%23%239%23.9%239%23%23.

623 Tyler (2017) Financial Services, 8. The percentage of UK workforce employed by
the financial centre corresponds to Eurostat, which assumes 3.2%. See Eurostat,
Employment by A*10 industry breakdowns, (January 31, 2018), http://appsso.eu
rostat.ec.europa.eu/nui/show.do?’query=BOOKMARK_DS-406759_QID_-48796
ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1:GEO,L.Y,0;UNIT,
L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM
JEMP_DGC;DS-406759UNIT,PC_TOT PER;DS-406759INDICATORS,0BS_FLA
G;&rankNamel1=UNIT_1_2 -1_2&rankName2=INDICATORS_1_2 -1_2&rank
Name3=NA-ITEM_1_2 -1_2&rankName4=NACE-R2_1_2 0_0&rankNameS5=T
IME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&r
DM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NO
NE&time_most_recent=false&lang=EN&cfo=0023%23%23%2C%23%23%23.%
23%023%23.

624 HM Revenue & Customs (2016) Tax Receipts Banking Sector, 2; See also Tyler
(2017) Financial Services, 10.

625 PwC (2016) Tax Contribution of UK Financial Services, 5; See also Tyler (2017)
Financial Services, 10.

626 Casu/Gall (2016) Building Societies, 8.

627 The term monetary financial institutions (MFI) is defined in Art.1 of ECB
Regulation 1071/2013 of 24 September, 2013 concerning the balance sheet of
the monetary financial institutions sector (ECB/2013/33). MFIs comprise (i) cen-
tral banks, (ii) deposit-taking corporations and (iii) money market funds. The
number above excludes the Bank of England as the UK central bank and is
drawn from ECB statistics. See ECB, Number of monetary financial institutions
(MFIs) in the non-participating Member States: December 2016, https://www.ec
b.europa.cu/stats/ech_statistics/escb/html/table.en.html?id=J]DF_MFI_MFI_LIST
_NEA&period=2016-12.

628 ECB, Number of monetary financial institutions (MFIs) in the non-participating
Member States: December 2015, https://www.ecb.europa.eu/stats/ecb_statistics/e
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The UK banking sector is highly concentrated, with the seven largest
banks being responsible for over 75% of total assets.®? The big, long-estab-
lished institutes are often referred to as “high street banks”¢3° Four particu-
larly large banks, namely Barclays, Lloyds, HSBC and RBS, lead the UK’s
commercial banking segment and are followed by a second tier of smaller
institutes, that comprises the UK subsidiary of Santander, Standard Char-
tered and Nationwide Building Society.®3!

In 2015, the country’s three largest commercial banks’ assets amounted
to 48.4% of total assets. Since the financial crisis, this number has consider-
ably decreased (from 60.3% in 2007).932 The 5-bank asset concentration
rate, which measures assets of the five biggest banks as a share of total com-
mercial banking assets, was 71.4% in 2015 (down from 76.7% in 2007).633

High street banks can be differentiated from so called “challenger
banks”,%34 smaller institutes which mostly focus on specific segments and
in particular on retail banking, and which increasingly demand their share
of the market.®35 As of now, this share continues to be small®*¢ with only
5% of the lending market share,%3” however, challenger banks are constant-
ly growing their lending book.%38

Another group of banks includes large retailers such as Tesco or Sains-
bury’s which provide relatively simple services, such as unsecured products

scb/html/table.en.html?id=JDF_MFI_MFI_LIST_NEA&period=2015-12
(excluding the Bank of England as the UK central bank, in line with the above).

629 IMF (2016) Financial Stability Assessment: United Kingdom, 10.

630 Casu/Gall (2016) Building Societies, 8 (also noting that another term frequently
used is “Major British Banking Groups“ or “MBBG”).

631 EIU (2017) Financial Services: United Kingdom, 4; KPMG lists the UK sub-
sidiary of Santander as part of the big banks and thusly refers to them as “the big
five”. KPMG (2016) New Landscape, 1.

632 See Worldbank (2017) Global Financial Development Database.

633 See Worldbank (2017) Global Financial Development Database.

634 These challenger banks are often contrasted with the long-established big banks,
see e.g. Molyneux (2016) Banking in the UK, 517. They can be subdivided into
large and smaller challengers, see KPMG (2016) New Landscape, 1. The term
“challenger bank” derives from the fact that they compete in a market that is
dominated by few very long-established banks. Casu/Gall (2016) Building Soci-
eties, 2.

635 See EIU (2017) Financial Services: United Kingdom, 4; IMF (2016) Financial Sta-
bility Assessment: United Kingdom, 10.

636 EIU (2017) Financial Services: United Kingdom, 4.

637 IMF (2016) Financial Stability Assessment: United Kingdom, 10.

638 KPMG (2016) New Landscape, 4 (pointing out that challenger banks increased
lending in 2014-2015 by 31.5% while the “big five” reduced theirs by 4.9%).
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I. Banking Landscape

and savings accounts. Some of them have extended their offer to mort-
gages and current accounts, thus competing with big banks.?

One can also distinguish banks according to the location of their head
offices. As mentioned above, the UK is home to a large number of foreign
banks. This is illustrated by the fact that of 313 authorized banking institu-
tions in 2015, only 155 were incorporated in the UK (which is less than
half). Of the 158 institutions incorporated abroad, 77 were incorporated
within the European Economic Area.®*? These banks are also in charge of a
significant share of the banking sector’s total assets.64!

Another UK specialty are building societies,** i.e. mutual financial insti-
tutions which can be described as “specialist financial institutions that are
owned by their customers”.%* They may only be established if their purpose
is making loans which are secured on residential property and are funded
substantially by its members.®* By November 2017, the Bank of England
listed 45 building societies authorized in the UK.645

c. HSBC, Barclays, RBS, Standard Chartered

The UK is currently home to four G-SIBs, namely HSBC, Barclays, Royal
Bank of Scotland and Standard Chartered. While the last two are allocated in
the first bucket of the GSIB framework, Barclays is in the second and HSBC
even in the third.646

639 See KPMG (2016) New Landscape, 1. See also Casu/Gall (2016) Building Soci-
eties, 15; Molyneux (2016) Banking in the UK, 518.

640 Casu/Gall (2016) Building Societies, 8. These numbers are supported by
Claessens/Van Horen who suggest a rate of 58% of foreign banks among all banks
for 2013. See Claessens/Van Horen (2015) Global Financial Crisis, 909; See also
Worldbank (2017) Global Financial Development Database.

641 For 2013, Claessens/Van Horen suggest a rate of 14% of total assets held by for-
eign owned banks. See Claessens/Van Horen (2015) Global Financial Crisis, 913;
Worldbank (2017) Global Financial Development Database.

642 Building societies are governed by the Building Societies Act 1986, c. 53.

643 Casu/Gall (2016) Building Societies, 23, 59.

644 Sec. 5(1) Building Societies Act 1986.

645 Bank of England (2017) List of Building Societies: November, 1.

646 FSB (2017) Global Systemically Important Banks, 3. Banks of the first bucket are
subject to the comparatively “light” capital buffer of 1.0%. Banks of the second
bucket are subject to 1.5% and banks of the third bucket of 2.0% capital buffer.
FSB (2017) Global Systemically Important Banks, 3; Apart from Standard Char-
tered, UK G-SIBs have continuously been included in the G-SIB assessment. See
FSB (2011) Systemically Important Financial Institutions, 4.
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The global financial crisis caused severe stress for UK banks and forced
authorities to intervene unprecedentedly to maintain stability in the bank-
ing system.®¥” These actions related not just to small banks but to many of
the country’s biggest institutions.®48

Among the most prominent measures was the recapitalization of the
Royal Bank of Scotland, one of UK’s G-SIBs, and of Lloyd’s Banking Group, a
major commercial bank, through a series of transactions which led to HM
Treasury acquiring large percentages of both banks. Other well-known
measures were the nationalising of Bradford & Bingley and of Northern Rock
to ensure the protection of depositors and an orderly unwinding of obliga-
tions and HM Treasury’s guarantees.®4’

Other G-SIBs managed better to overcome the crisis and joined the glob-
al efforts of balance sheet repair. However, in its 2016 Financial Sector As-
sessment Program on Germany, the IMF found that HSBC was the second
biggest contributor to systemic risks in the global banking system.®° In
late 2017, the Bank of England proclaimed that for the first time since the
beginning of its stress testing, no participating bank (all G-SIBs and Lloyds
Banking Group, Nationwide and Santander UK) needed to improve its capi-
tal position.®!

In 2016, the G-SIBs’ balance sheets still equalled high percentages of
UK’s GDP: Total assets of HSBC equalled 90%,%5? Barclays 62%%53, Royal

647 The estimate of public funds committed to the financial sector in 2008 and 2009
accounted for about 60% of UK GDP. See Schildbach (2010) Financial Crisis, 2;
Krabnen/Noth/Schitwer (2016) Structural Reforms, 12.

648 EIU (2017) Financial Services: United Kingdom, 4.

649 HM Treasury (2010) Maintaining the Financial Stability of UK Banks, 4.

650 See IMF (2016) Stress Testing, 42.

651 Bank of England (2017) Stress Testing, 5.

652 Own calculation based on HSBC (2017) Annual Report 2016 (At the end of
2016, HSBC had assets of 2375 billion $ on its balance sheet); Worldbank, GDP
(current US$), https://data.worldbank.org/indicator/NY.GDP.MKTP.CD (UK’s
2016 GDP was 2648 billion $).

653 Own calculation based on Barclays (2017) Annual Report 2016, 242 (In 2016
Barclays’ balance sheet size was 1213 billion £); Office for National Statistics
(2017) Gross Domestic Product (In 2016, UK’s GDP was 1963 billion £).
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Bank of Scotland 41%%* and Standard Chartered 33% of UK GDP.%5% The
balance sheets of all UK G-SIBs together equalled almost 2.3 times UK
GDP.6%¢

B. Germany

a. Importance of the financial centre

Frankfurt, Germany’s banking hub, is consistently ranked in the top 20 fi-
nancial centres.®” It has “broad and deep financial services activities” and is
connected to most other financial centres.®%® It is widely seen as one of the
main profiteers of Brexit and will likely become the leading financial cen-
tre within the EU after the UK’s exit from the Union.%%?

According to DESTATIS, Germany’s financial centre (consisting of fi-
nancial services and insurance services) contributed around 3.9% of GDP
in 2016.9° With regard to GVA, the financial centre contributed 3.99%.6¢!

654

655

656
657

658

659

660

661

Own calculation based on Royal Bank of Scotland (2017) Annual Report 2016,
242 (In 2016 RBS’s balance sheet size was 799 billion £); Office for National
Statistics (2017) Gross Domestic Product (In 2016, UK’s GDP was 1963 billion
£).

Own calculation based on Standard Chartered (2017) Annual Report 2016, 242
(In 2016 Standard Chartered’s balance sheet size was 647 billion £); Office for Na-
tional Statistics (2017) Gross Domestic Product (In 2016, UK’s GDP was 1963
billion £).

Own calculation based on the above.

Z/Yen Group/China Development Institute (2017) GFCI Nr. 22, 4 (in which Frank-
furt ranked 11th); see also former GFCI Reports, e.g. and Z/Yen Group/China De-
velopment Institute (2008) GFCI Nr. 8, 9, (rank 11).

Z/Yen Group/China Development Institute (2017) GFCI Nr. 22, 13; Z/Yen Group/
China Development Institute (2008) GFCI Nr. 8, 6-7.

While at this point no final conclusion is to be drawn, there is a recognisable
trend of internationally active banks to strengthen their presence in EU finan-
cial centres, in particular in Frankfurt. Sester (2018) EU-Finanzmarktrecht, 52.
See DESTATIS (2017) Bruttoinlandsproduke, 11 (To be precise, Destatis does not
take into account subsidies and taxes in its “GDP ratio”. It therefore incorrectly
refers to the GVA ratio as GDP. This is also the reason why the result equals the
GVA ratio below); SIF (2017) Swiss financial Centre: Key figures.

Own calculation, based on DESTATIS (2017) Bruttowertschopfung. In 2016, the
gross value added by the financial centre equalled 111.469 billion € in current
prices, the total GVA of all economic sectors equalled 2831.942 billion €, see
DESTATIS (2017) Bruttowertschopfung. The results are matched by the ones of
Eurostat. See Eurostat, Gross value added and income by A*10 industry break-
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The contribution of financial services alone can be estimated around 2.5%
of the total GVA.%¢? This makes the financial centre a relatively small but
important pillar of the German economy.%63

The German banking sector, however, should not be underestimated: in
absolute terms it is — alongside the French one - the largest in the Euro-
zone,%* with 7.8 trillion € total assets at the end of 2016.565 German banks
employed 609.100 people in 2016.5¢ According to Eurostat, the financial
centre employs 2.7% of the total German workforce.®¢”

662

663
664

665

666
667
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downs, (January 31, 2018), http://appsso.eurostat.ec.europa.eu/nui/show.do’que
ry=BOOKMARK_DS-406765_QID_-4FCE2BB0_UID_-3F171EB0&layout=-NAC
E_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATOR
S,C,Z,2;&zSelection=DS-40676SNA_ITEM,B1G;DS-406765UNIT,PC_TOT;DS-
406765INDICATORS,0OBS_FLAG;&rankNamel1=UNIT_1_2 _-1_2&rankName2
~INDICATORS 1 2 -1_2&rankName3=NA-ITEM 1 2 -1_2&rankName4=NA
CE-R2_1_2 0_0&rankNameS=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rS
tp=&cStp=&rDCh=&cDCh=&rDM-=true&cDM-=true&footnes=false&empty=fa
Ise&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%
23%239%23%2C%23%23%23.%23%23%23.

Own calculation, based on DESTATIS (2017) Bruttowertschépfung. Numbers
for the 2016 gross value added of financial services sector have not been pub-
lished yet. In the previous years, however, the contribution remained relatively
stable. Gross value added is therefore estimated based on 2015 numbers: the
gross value added by the financial services sector alone equalled 69.567 billion €
in current prices, the total of all economic sectors equalled 2740.226 billion €.
See EIU (2017) Financial Services: Germany, 6.

European Central Bank (2017) Financial Structures, 24. See also Mersch (2016)
German Banking Market, 2-3.

Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.
AGYV Banken (2017) Bericht 2016, 91; Bankenverband (2017) Kreditwirtschaft, 7.
See Eurostat, Employment by A*10 industry breakdowns, (January 31, 2018),
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-40675
9_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B.X,0;TIME.C,X,1;GE
O,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-40
6759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICAT
ORS,0BS_FLAG;&rankNamel1=UNIT_1_2 _-1_2&rankName2=INDICATORS _

1_2 -1 2&rankName3=NA-ITEM_1_2 -1_2&rankName4=NACE-R2_1 2 0 0
&rankNameS=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rD
Ch=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&
time_mode=NONE&time_most_recent=false&lang=EN&cf0=9%23%23%23%2

C9%23%23%23.923%23%23.
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http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406765_QID_-4FCE2BB0_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406765NA_ITEM,B1G;DS-406765UNIT,PC_TOT;DS-406765INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QID_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,OBS_FLAG;&rankName1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2_-1_2&rankName3=NA-ITEM_1_2_-1_2&rankName4=NACE-R2_1_2_0_0&rankName5=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&time_mode=NONE&time_most_recent=false&lang=EN&cfo=%23%23%23%2C%23%23%23.%23%23%23
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I. Banking Landscape

b. Number of banks and their nature

Consolidation in the German banking sector continued in 2016. At the
end of the year, the Bundesbank kept a count of 1711 banks®® (down from
1775 in December 2015).6% There is high concentration in the German
banking sector. In 2015, the country’s three largest commercial banks’ as-
sets have amounted to 74.8% of total assets. Since the financial crisis, this
number has increased (from 72.4% in 2007).67° The 5-bank asset concentra-
tion rate is 83.8% in 2015 (down from 85.4% in 2007).671

Banks in Germany are usually categorised into three groups: (i) private
banks, (ii) publicly owned savings banks and (iii) cooperative banks. In ad-
dition, there are a few special purpose banks®”? that specialise in certain
banking services®’? and are not universal banks.®”# This system, which in
its basic structure dates back to the 19th century, is often referred to as
“Three-Pillar-System”.67%

668 See Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

669 Deutsche Bundesbank (2016) Monthly Report February, Statistical Section 24.

670 See Worldbank (2017) Global Financial Development Database.

671 See Worldbank (2017) Global Financial Development Database.

672 Special purpose banks comprise (i) mortgage banks, (ii) buildings and loan asso-
ciations and (iii) banks that offer funding to encourage investments in specific
sectors of the economy. The latter include Deutsche Industrie Bank (IKB) (Detzer
et al. (2017) German Financial System, 65), which became one of the first vic-
tims of the global financial crisis in Germany and which was bailed out and pri-
vatized later on (see Goldstein/Veron (2011) Too Big To Fail, 7; For a description
of IKB’s involvement in mortgage-related securities and the financial crisis, see
Financial Crisis Inquiry Commission (2011) Financial Crisis, 246-248; Bobek et al.
(2011) Okonomische Analyse, 6-8); The organisational decision to provide only
limited services as a special purpose bank is made internally, either as a business
strategy or to profit from special laws, e.g. Bau-SparkG, that entitle to the use of
a specific designation, e.g. “Bausparkasse”. Special purpose banks are often sub-
sidiaries of universal banks and parts of larger banking groups. Grundmann
(2016) Bankvertragsrecht, 14-15.

673 Detzer et al. (2017) German Financial System, 56; See also Grundmann (2016)
Bankvertragsrecht, 14-15; Deutsche Bundesbank (2015) Monatsbericht April, 34.

674 Detzer et al. (2017) German Financial System, 56; Hackethal (2004) German
Banks, 73; See also Grundmann (2016) Bankvertragsrecht, 14-15; Deutsche Bun-
desbank (2015) Monatsbericht April, 34.

675 Behr/Schmidt (2015) German Banking System, 2-3, Deutsche Bundesbank (2015)
Monatsbericht April, 34.

163

[@)er ]


https://doi.org/10.5771/9783748903451-154
https://www.nomos-elibrary.de/agb

Part Il — Legal Comparative Analysis

Regarding the first group, the Bundesbank currently totals up 266 pri-
vate banks,®’¢ which it subdivides into “big banks”, “regional and other
commercial banks“ and “branches of foreign banks”.6”7

There are four banks that qualify as “big banks”, namely Deutsche Bank
AG, Commerzbank AG, UniCredit Bank AG and Deutsche Postbank AG.678
Big banks’ business operations and funding models have a strong interna-
tional focus and emphasize capital markets.®”” They provide the full range
of banking activities, including retail corporate and investment banking.68°
At the end of 2016, the balance sheets of these banks in sum amounted to
1.8 trillion €,%8! equalling 23% of all assets held by banks.6%2

While the category “regional and other commercial banks” consists of
“an extremely heterogenous set” of banks,*®3 most of them are considerably
smaller and have a regional focus.®* They provide specific business ser-
vices, in particular mortgage loans, financing of specific industries and
wealth management,%®’ and generally focus on loans to non-financial cor-
porations and households.®%¢ At the end of 2016, the Bundesbank totalled
up 156 banks of this category. Their total assets amounted to 962.8 billion
€,%%7 equalling 12.3% of all assets in the German banking sector.6%8

676 Deutsche Bundesbank (2017) Monthly Report: October, Statistical Section 24;
The Bundesbank refers to private banks in its public statistics as “commercial
banks®. Detzer et al. (2017) German Financial System, 56.

677 Deutsche Bundesbank (2017) Monthly Report: October, Statistical Section 25
Fn7.

678 Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

679 Deutsche Bundesbank (2015) Monthly Report April, 36; see also IMF (2016) Ger-
many, 11.

680 IMF (2016) Germany, 11.

681 Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

682 Own calculation based on Deutsche Bundesbank (2017) Monthly Report Febru-
ary, Statistical Section 24 (Ratio between the banks’ assets amounting to 1819.7
billion € and total assets of all banks amounting to 7836.2 billion €).

683 Deutsche Bundesbank (2015) Monthly Report April, 36 Fn 5 (underscoring that
the group comprises also central counterparties and Germany-based subsidiaries
of international banks); Banks in this group are either smaller joint stock banks
or privately-owned banks, often with a long history. Detzer et al. (2017) German
Financial System, 61.

684 Deutsche Bundesbank (2015) Monthly Report April, 36.

685 IMF (2016) Germany, 12.

686 Deutsche Bundesbank (2015) Monthly Report April, 36-37.

687 Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

688 Own calculation based on Deutsche Bundesbank (2017) Monthly Report Febru-
ary, Statistical Section 24 (Ratio between the banks’ assets amounting to 962.8
billion € and total assets of all banks amounting to 7836.2 billion €).
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The second pillar of the German banking sector comprises of the pub-
licly owned savings banks®? consisting of (i) savings banks, also called
“Sparkassen”, (ii) “Landesbanken” and the (iii) DekaBank.®°

Sparkassen, which are incorporated as institutions under public law,
have regional operations and are not primarily focused on profits. Tasked
with supporting regional economic development, they mainly serve the
needs of retail customers and small- and medium-sized businesses.®”! The
total assets of 408 Sparkassen amounted to 1172.9 billion € at the end of
2016,%2 equalling 15.0% of all assets held by banks.®3

Landesbanken, which are either incorporated as corporations or public
law institutions,%?* can be regarded as central institutions of Sparkassen.®%s
They benefited for a long time from state-guarantees®”® and have become
“major players in the wholesale banking and capital market business, where they
2o head to head with [...] the big banks”.*7 Due to various crises over the
past decades, many Landesbanken were merged,*® so that at the end of

689 IMF (2016) Germany, 12; see also Detzer et al. (2017) German Financial System,
56; Behr/Schmidt (2015) German Banking System, 9.

690 Deizer et al. (2017) German Financial System, 62.

691 IMF (2016) Germany, 12.

692 Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

693 Own calculation based on Deutsche Bundesbank (2017) Monthly Report Febru-
ary, Statistical Section 24 (Ratio between the banks’ assets amounting to 1172.9
billion € and total assets of all banks amounting to 7836.2 billion €).

694 Behr/Schmidt (2015) German Banking System, 11.

695 See Deutsche Bundesbank (2015) Monthly Report April, 37; Ownership of Lan-
desbanken is divided to a various extent between state governments Sparkassen.
IMF (2016) Germany, 12; Traditionally, Landesbanken acted as (i) clearing
banks for local Sparkassen of the region, (ii) principal relationship banks for the
state(s) and made available services the local Sparkassen were to small to pro-
vide. Behr/Schmidt (2015) German Banking System, 11.

696 See Detzer et al. (2017) German Financial System, 63; see also IMF (2011) Ger-
many, 22.

697 Deutsche Bundesbank (2015) Monthly Report April, 37 (also noting that Landes-
banken provide services that Sparkassen cannot provide, due to their small size
and regional focus, in particular investment and wholesale banking activities);
see also IMF (2011) Germany, 22 (underscoring that the termination of govern-
ment guarantees did not lead to downsizing but to continued wholesale fund-
ing and investment in risky overseas securities, which led to severe problems
during the crisis.). Indeed, after the termination of government guarantees in
2005, Landesbanken increased their investments in foreign securities dramati-
cally. See IMF (2011) Banking Sector Structure: Germany, 6-8 (in particular the
chart on page 8).

698 Behr/Schmidt (2015) German Banking System, 12.
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2016 only 9 remain, with total assets of 879.1 billion €, equalling 11.2%
of all assets.”

Cooperative banks constitute the third pillar of the German banking
sector.”%! They outnumber all other pillars with a number of 976 at the
end of 2016,792 but are (together with Sparkassen) under the most severe
consolidation pressure.” Cooperative banks mainly have local or regional
operations’% and are mostly small to medium-sized. Their business model
is raising local deposits and lending to households and SMEs. They do not
maximize profits but support business activities of their members.”% With
850.3 billion €79 cooperative banks held 10.9% of all assets in the German
banking sector.”?

At the end of 2016, there were 138 foreign owned banks in Germany.
With 1088.8 billion €7°8 they were in charge of 13.9% of total assets.”®

699 Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

700 Own calculation based on Deutsche Bundesbank (2017) Monthly Report Febru-
ary, Statistical Section 24 (Ratio between the banks’ assets amounting to 879.1
billion € and total assets of all banks amounting to 7836.2 billion €).

701 IMF (2016) Germany, 12.

702 Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

703 Deutsche Bundesbank (2015) Monthly Report April, 37.

704 IMF (2016) Germany, 12.

705 Bebr/Schmidt (2015) German Banking System, 12. Among the cooperative
banks, DZ Bank, a large institute, provides asset management, clearing services
and liquidity funding for the others. IMF (2016) Germany, 13; It merged with
the second provider in 2016, thus, became the “joint central institution of the local
cooperative banks“. DZ Bank (2017) Annual Report 2016, 14.

706 Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

707 Own calculation based on Deutsche Bundesbank (2017) Monthly Report Febru-
ary, Statistical Section 24 (Ratio between the banks’ assets amounting to 850.3
billion € and total assets of all banks amounting to 7836.2 billion €).

708 Deutsche Bundesbank (2017) Monthly Report February, Statistical Section 24.

709 Own calculation based on Deutsche Bundesbank (2017) Monthly Report Febru-
ary, Statistical Section 24 (Ratio between the banks’ assets amounting to 1088.8
billion € and total assets of all banks amounting to 7836.2 billion €). See also
Claessens/Van Horen (2015) Global Financial Crisis, 909, 912.
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c. Deutsche Bank

Deutsche Bank is by far Germany’s largest financial institute’!? and its only
G-SIB. It is currently allocated to the third bucket of the G-SIB-frame-
work.”!! Since the global financial crisis, Deutsche Bank has faced rough
headwinds — on the one hand caused by external factors such as subdued
economic growth, negative interest rates and rigorous regulation, on the
other hand caused by internal factors, including mismanagement and lega-
cies from the crisis. These factors in particular put pressure on Deutsche
Bank’s investment bank unit, making necessary severe cuts of workforce
and the balance-sheet, but also led to a generally depressed profitability of
the bank.”!2

Uneased market sentiment peaked after U.S. authorities announced
looming fines amounting to 14 billion $ with regard to Deutsche Bank’s
pre-crisis mortgage backed securities business.”’> As this amount threat-
ened the existence of the institute,”'* Deutsche Bank’s share prices hit a his-
toric low.”" In its 2016 Financial Sector Assessment Program, the IMF found
that Deutsche Bank was not just one of the largest contributors of intercon-
nectedness and systemic risks in the German banking and insurance sector,
but that it also appeared to be “the most important net contributor to systemic
risks in the global banking system”.7¢

710 In 2016 Deutsche Bank was, with assets of 1590 billion €, more than three times
bigger than Germany’s second largest bank, DZ Bank. See Kuck (2017) Deutsche
Kreditwirtschaft, 14; see also Deutsche Bank (2017) Annual Report 2016, 38.

711 See FSB (2017) Global Systemically Important Banks, 3. Banks of the third
bucket are subject to a capital buffer of 2% (FSB (2017) Global Systemically Im-
portant Banks, 3); Deutsche Bank has continuously been considered G-SIBs since
the first G-SIB assessment. See FSB (2011) Systemically Important Financial In-
stitutions, 4.

712 EIU (2017) Financial Services: Germany, 6.

713 See EIU (2017) Financial Services: Germany, 6-7; Financial Times, Deutsche
Bank and Credit Suisse pay billions to settle US probe (December 23, 2016);
Schultz, US Regierung gegen Deutsche Bank: Der 14 Milliarden-Schock, Der
Spiegel (September 16, 2016); The highly tense situation was resolved after a set-
tlement between Deutsche Bank and U.S. authorities that was assessed by the ma-
jority as favourable to Deutsche Bank compared to the intial claims. EIU (2017)
Financial Services: Germany, 7.

714 On the post-crisis situation, in particular the credible threat of a failure of
Deutsche Bank, see exemplarily Burghof (2016) Deutsche Bank, 784-785.

715 Financial Times, Deutsche Bank and Credit Suisse pay billions to settle US probe
(December 23, 2016).

716 IMF (2016) Stress Testing, 41-42.
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In 2016, Deutsche Bank had assets of 1591 billion € on its balance
sheet.”!7 Set in relation to Germany’s 2016 GDP of 3144 billion €,718 its as-
sets thus amount to approximately half of the German GDP.

C. Switzerland

a. Importance of the financial centre

Over the course of history, banking has been one of the key Swiss indus-
tries and has played an important role for Switzerland’s economy and rep-
utation in the world. Switzerland’s financial system is highly developed
and its institutions conduct business globally as well as domestically.”"?
The Global Financial Centres Index continuously lists both Zurich and
Geneva in the top 20 of global financial centres.”?® The Swiss financial cen-
tre (consisting of financial services and insurance services) contributed a
considerable 9.1% to the country’s GDP in 2016, of which financial ser-
vices made up 4.6%.72' However, the contribution of the sector has de-
clined since before the global financial crisis, when in 2007 financial ser-

717
718
719
720

721
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See Deutsche Bank (2017) Annual Report 2016, 73.

See DESTATIS (2018) Deutsche Wirtschaft 2017, 3.

EIU (2017) Financial Services: Switzerland, 2.

Z/Yen Group/China Development Institute (2017) GFCI Nr.22, 4 (in which
Zurich was ranked 9t and Geneva 15th); See also former GFCI Reports, e.g.
Z/Yen Group/China Development Institute (2014) GFCI Nr. 16, 5 (ranking Zurich
7th and Geneva 13th); and Z/Yen Group/China Development Institute (2008) GFCI
Nr. 8, 9, (ranking Zurich 8th and Geneva 9th).

See SIF (2017) Swiss financial Centre: Key figures; Other calculations produce
even higher results: in contrast to the FSO, UBS finds the contribution of the
financial sector in 2015 at around 12% of GDP, taking not just into account di-
rect added value, but also indirect added value “in other sectors through orders to
industry and the purchasing of services”. (UBS (2017) Switzerland and UBS, 9; See
also BAKBASEL (2016) Schweizer Finanzsektor, 22-23). The author’s own calcu-
lation based on (FSO (2017) Industries production account) comes to a similar
result: in 2016, the gross value added by the financial services sector equalled
30.261 billion CHEF in current prices, the gross value added by the insurance sec-
tor was at 29.541 billion CHF, the total of all economic sectors after adjust-
ments (subsidies and taxes, which allow for it to correspond to the GDP)
equalled 658.978 billion CHF. There nevertheless needs to be a caveat: this can
only be regarded as a rough illustration, as neither the author’s calculation nor,
as it seems, the SIF’s calculation take into account the actual share of subsidies
and taxes belonging to the financial services sector).

(o) ENR
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I. Banking Landscape

vices alone accounted for 8.29% of Swiss GDP.722 The Swiss financial centre
contributed 9.4% to the total GVA. Financial services alone accounted for
4.7%.7%3

Swiss banks employed 120.843 people’?* in 2016, of which 101.382 were
employed in the country and 19.461 abroad.”? According to Eurostat, the
financial centre employs 4.7% of the total Swiss workforce.”?¢ Despite the
elimination of tax secrecy for international clients,”?” Switzerland remains
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Own calculation based on FSO (2017) Industries production account (for a des-
cription of the calculation, see Fn above).

Own calculation based on FSO (2017) Industries production account. The calcu-
lation resembles the one of Fn above. However, it uses the gross value added of
all economic sectors before adjustments, which amounts to 638.981 billion CHF.
The result of the calculation is matched by the one of Eurostat. See Eurostat,
Gross value added and income by A*10 industry breakdowns, (January 31,
2018), http://appsso.eurostat.ec.europa.ecu/nui/show.do?query=BOOKMARK_D
$-406765_QID_-4FCE2BB0_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C
X,1;GEO,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection
=DS§-406765NA_ITEM,B1G;DS-406765UNIT,PC_TOT;DS-406765INDICATOR
S,OBS_FLAG;&rankNamel=UNIT_1_2_-1_2&rankName2=INDICATORS 1_2
_-1_2&rankName3=NA-ITEM_1_2 -1 2&rankName4=NACE-R2_1_2 0_0&ra
nkNameS=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=
&cDCh=&rDM=true&cDM=true&footnes=false&empty=false& wai=false&time
_mode=NONE&time_most_recent=false&lang=EN&cfo=9623%23%23%2C%23
9023%23.%23%23%23.

Measured in full time equivalents.

SNB (2017) Banks in Switzerland, 28. Also with regard to employment, there
are much bolder calculations, e.g. BAKBASEL (2016) Schweizer Finanzsektor,
23-24 (expecting an employment multiplicator of 2.0, due to significant indi-
rect employment effects of the banking sector); UBS (2017) Switzerland and
UBS, 10-11.

See Eurostat, Employment by A*10 industry breakdowns, (January 31, 2018),
http://appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-40675
9 QID_-48796ABF_UID_-3F171EB0&layout=NACE._R2,B.X,0;TIME,C,X,1;GE
O,L,Y,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-40
6759NA_ITEM,EMP_DC;DS-406759UNIT,PC_TOT PER;DS-406759INDICAT
ORS,0BS_FLAG;&rankNamel=UNIT 1 2 -1_2&rankName2=INDICATORS_
1_2_-1_2&rankName3=NA-ITEM_1_2 -1_2&rankName4=NACE-R2_1_2 0_0
&rankNameS=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rD
Ch=&cDCh=&rDM=true&cDM=true&footnes=false&empty=false&wai=false&
time_mode=NONE&time_most_recent=false&lang=EN&cf0=0623%23%23%2
C%23%23%23.923%23%23.

727 Nobel/Brindli (2017) Can Banks Still Keep a Secret?, 308. For a compact descrip-

tion of the process of the removal of tax secrecy in an international context, the
reasons for it the and the specialities in Swiss law that gave rise to controversies,
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Part Il — Legal Comparative Analysis

world leader in global cross-border private banking with a market share of
24.006.728

b. Number of banks and their nature

In 2016, the trend of bank consolidation continued. At the end of the year,
the SNB counted 261 banks (down from 266 in 2015) which it divides in
groups such as “cantonal banks”, “regional banks and savings banks”,
“Raiffeisen banks” and “big banks”.”??

The Swiss banking sector is highly concentrated: Assets of the country’s
three largest commercial banks amounted to 79.7% of total assets in 2015.
Before the financial crisis, numbers were even higher with them in charge
0f 91.89% of total assets.”3? In 2015, the five biggest banks had an asset share
of 89.2% (down from 93.7% in 2007).73!

Currently the SNB qualifies four banks as “big banks”,”3? namely (i) UBS
AG, (ii) UBS Switzerland AG, (iii) Credit Suisse AG and (iv) Credit Suisse
(Switzerland) AG. These are “economically important” banks that are active
in all business areas and engage “tn particular [in] investment banking”.
They are part of financial groups, namely UBS and Credit Suisse, that have a
global network of branches and subsidiaries.”33

Cantonalbanks are part of a “large, respected second tier of domestic
banks”.73* Most of them are institutions under public law with their own
legal personality”3S and are owned wholly or in part by the cantons.”3¢ Al-
though a cantonal guarantee is not a constitutive feature anymore,”?’ the

in particular with the United States, in the first place, see Nobel/Brindli (2017)
Can Banks Still Keep a Secret?, 308-336.

728 SwissBanking (2017) Banking Barometer, 8.

729 SNB (2017) Banks in Switzerland, 5-6.

730 See Worldbank (2017) Global Financial Development Database.

731 See Worldbank (2017) Global Financial Development Database.

732 SNB (2017) Banks in Switzerland, 5-6.

733 SNB, Notes on the Banking Statistics, (September 28, 2017), https://data.snb.ch/
en/topics/banken#!/doc/explanations_banken.

734 EIU (2017) Financial Services: Switzerland, 6.

735 SNB, Notes on the Banking Statistics, (September 28, 2017), https://data.snb.ch/
en/topics/banken#!/doc/explanations_banken.

736 EIU (2017) Financial Services: Switzerland, 6.

737 The constitutive features of a cantonalbank are set down in Art. 3a Swiss Bank-
ing Act and include that the bank is (i) an establishment or limited-liability
company on the basis of a Cantonal legal ordinance and that the (ii) Canton
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I. Banking Landscape

majority of cantonalbanks retain one.”?® Even though most of them focus
particularly on savings and mortgage business, they provide a range of
banking services, including in some cases asset management for domestic
clients. Most cantonalbanks focus on their own canton.”?® In 2016 the bal-
ance sheets of the 24 cantonalbanks accounted for 17.8% of Swiss banks’
total assets.”40

Raiffeisen banks, which together form the Raiffeisen Switzerland Cooper-
ative,”* account of 6.9% of total assets.”#? In addition, there are 62 regional
and savings banks, which account for 3.7% of total assets.”*> For the most
part, both groups concentrate on traditional banking services, such as
mortgages and corporate loans,’# and can, together with the cantonal-
banks be characterised as “domestic retail banks”. All three have in common
that they only have limited diversification and are largely dependent on
the domestic mortgage market.”4’

81 foreign controlled banks,”#¢ some of which specialise in asset man-
agement and investment banking, are internationally active’# and made
up 8.0% of total assets in 2016.748

must hold more than one third of the capital and more than one third of the
voting rights.

738 22 of 24 cantonalbanks retain a full Cantonal guarantee. In case of an insolven-
cy the respective Canton is fully liable and bails out the bank. Verband Schweizer
Kantonalbanken, Die Kantonalbanken, https://www.kantonalbank.ch/getmedia/
ca3e1371-6405-432e-b9fa-37¢ccd9935325/Portrait_KB_Gruppe_2016_d.pdf.

739 SNB, Notes on the Banking Statistics, (September 28, 2017), https://data.snb.ch/
en/topics/banken#!/doc/explanations_banken.

740 SNB (2017) Banks in Switzerland, 6, 9.

741 SNB, Notes on the Banking Statistics, (September 28, 2017), https://data.snb.ch/
en/topics/banken#!/doc/explanations_banken.

742 SNB (2017) Banks in Switzerland, 9.

743 SNB (2017) Banks in Switzerland, 6, 9.

744 SNB, Notes on the Banking Statistics, (September 28, 2017), https://data.snb.ch/
en/topics/banken#!/doc/explanations_banken; Schilthnecht (2013) Stabilitdt und
Instabilitat, 463.

745 Schiltknecht (2013) Stabilitat und Instabilitat, 463.

746 SNB (2017) Banks in Switzerland, 6.

747 SNB, Notes on the Banking Statistics, (September 28, 2017), https://data.snb.ch/
en/topics/banken#!/doc/explanations_banken.

748 SNB (2017) Banks in Switzerland, 9.
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c. UBS and Credit Suisse

UBS and Credit Suisse (CS) are the main players in the Swiss banking sec-
tor. In 2016, the balance sheets of UBS and CS accounted for 46.9% of
Switzerland’s balance sheet total, with 1.45 trillion CHF total assets.”#’
Mainly due to regulatory pressure however, they have reduced their sizes
considerably since the global financial crisis, when their balance sheets of
2.2 trillion CHF7*? accounted for a staggering 68.8% of Swiss banks’ total
assets.”>! CS and UBS are Switzerland’s two G-SIBs and are currently part
of the first bucket of the G-SIB framework.”32

Both banks were heavily hit by the global financial crisis and incurred
massive losses, which, in case of UBS, resulted in government interven-
tion.”>3 After two capital increases involving private investors,”>* which
were followed by significant losses for these new shareholders,”s* Swiss au-
thorities stepped in and bailed out the bank.”>¢ This was achieved by (i) the
SNB financing the transfer of illiquid assets to a special purpose vehicle for

749 SNB (2017) Banks in Switzerland, 6, 9.

750 SNB, Data portal, https://data.snb.ch/en/topics/banken#!/doc/.

751 Own calculation based on SNB, Data portal, https://data.snb.ch/en/topics/banke
n#!/doc/ (In 2006, assets of the two banks amounted to 2.2 trillion CHF, all
banks’ assets amounted to 3.19 trillion CHF). See also EIU (2017) Financial Ser-
vices: Switzerland, 5-6.

752 FSB (2017) Global Systemically Important Banks, 3; Banks of the first bucket
subject to the comparatively “light” capital buffer of 1% (FSB (2017) Global Sys-
temically Important Banks, 3); UBS and CS have continuously been considered
G-SIBs since the first G-SIB assessment. See FSB (2011) Systemically Important
Financial Institutions, 4.

753 EIU (2017) Financial Services: Switzerland, 6.

754 Schiltknecht (2010) “Too Big to Fail”, 436.

755 Bundesrat (2008) Botschaft Massnahmenpaket schweizerisches Finanzsystem,
8955.

756 Schiltknecht (2010) “Too Big to Fail”, 436; EIU (2017) Financial Services: Switzer-
land, 6. Interestingly, in its dispatch on the package of measures to strengthen
Switzerland's financial system to Parliament, the Federal Council notes that the
“existence” of UBS was, at the time of the adoption of the measures, “not immedi-
ately threatened”. However, because of its vulnerability and the difficult environ-
ment, Swiss authorities could not rule out an exacerbation of the confidence cri-
sis, which would have had a massive impact on the Swiss financial system and
economy (Bundesrat (2008) Botschaft Massnahmenpaket schweizerisches Fi-
nanzsystem, 8955). This assessment is largely shared in academic literature (see
e.g. Sethe (2011) Finanzmarktkrise und Steuerstreit, 108; Jordan (2010) SNB-
Stabfund, 823). Drawing from the remarks on the vast size of UBS (especially at
that time) and its importance for the Swiss economy above, it is evident that
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a maximum amount of 60 billion $.757 Furthermore, (ii) direct financial
aid was provided in the form of mandatory convertible notes amounting
to 6 billion CHF, which were purchased by the Swiss Confederation.”8
CS, on the other hand, made it through the global financial crisis much
less affected and avoided direct government support.”> However, in its
2016 Financial Sector Assessment Program on Germany, the IMF found that
CS was the third biggest contributor to systemic risks in the global bank-
ing system.”¢0

In 2016, UBS had total assets of 935 billion CHF on its balance sheet,”6!
CS had 820 billion CHF.”®2 Compared with Switzerland’s 2016 GDP of
659 billion CHF,763 the balance sheet of UBS is thus 1.4 times the Swiss
GDP, CS’s balance sheet 1.2 times, together accounting for 2.6 of Switzer-
land’s GDP.764

D. Results
a. Importance of the financial centre

As a first step, it makes sense to compare the financial centres of interest
according to their global importance. Undoubtedly, the United Kingdom,
Switzerland and Germany are Europe’s biggest and most important finan-
cial capitals. To reflect this, the author referred in the respective chapters
to the Global Financial Centres Index,”6> which lists all the countries’ finan-

Swiss authorities took the right decision and there was little room for alterna-
tives.

757 Bundesrat (2008) Botschaft Massnahmenpaket schweizerisches Finanzsystem,
8945; SNB, Chronicle of monetary events 1848-2017, https://www.snb.ch/en/iab
out/snb/hist/id/hist_wpc#t14.

758 Bundesrat (2008) Botschaft Massnahmenpaket schweizerisches Finanzsystem,
8945; Bundesrat, Federal Council takes decision on measures to strengthen
Switzerland's financial system (October 16, 2008), https://www.admin.ch/gov/e
n/start/documentation/media-releases.msg-id-22019.html.

759 EIU (2017) Financial Services: Switzerland, 6.

760 See IMF (2016) Stress Testing, 42.

761 See UBS (2017) Annual Report 2016, 169.

762 See Creditsuisse (2017) Annual Report 2016, 173.

763 See FSO (2017) Gross domestic product.

764 Own calculations based on UBS (2017) Annual Report 2016, 169; UBS (2017)
Annual Report 2016, 169; FSO (2017) Gross domestic product.

765 Z/Yen Group/China Development Institute (2017) GFCI Nr. 22.
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cial centres within the global top 20. Apart from Luxembourg,”¢ the next
European country whose financial centre is listed is France, with Paris at
rank 26. It can thus be concluded that London, Zurich and Frankfurt are
by far the leading financial centres in Europe.

Assessing their positions however, it quickly becomes clear that there are
considerable differences in their global rank: the United Kingdom current-
ly leads the entire ranking and is thus far ahead of all other European fi-
nancial centres. The next financial centre is Zurich (9th place), followed
closely by Frankfurt (11th place).”¢”

External factors influence the importance of financial centres. Interest-
ingly, London remained on the first place with minimal losses in spite of
the ongoing Brexit negotiations. While Zurich and Geneva fell in the
ratings, Frankfurt rose, which is attributed to it being considered one of
the main profiteers of Brexit.”®8 It is also remarkable that Switzerland is
represented by both Zurich and Geneva among the world’s leading 20 fi-
nancial centres. Summarizing, it can be stated that while London leads the
ranking in the distance, Frankfurt is in the process of catching up to
Zurich in the run for Europe’s second place.

In a second step, it is considered useful to compare the financial centres
importance from a national perspective. Which of the financial centres of
interest is most important for the respective nation? As an indicator, the
author used the GDP and GVA ratio of the financial services sector as well
as the number of employees and tax contribution. Because of discrepancies
in the contribution of the financial centres to GDP, the GVA ratio is con-
sidered best suited for a comparison.

Looking at the GVA contribution of the various financial centres,
Switzerland’s has by far the highest rate with 9.49%.7% Luxembourg aside,
this is the highest rate in Europe.””® Switzerland’s economy thus relies

766 Luxembourg is at rank 14, followed by Geneva at rank 15. Z/Yen Group/China
Development Institute (2017) GFCI Nr. 22, 4.

767 See Z/Yen Group/China Development Institute (2017) GFCI Nr. 22, 4.

768 See Z/Yen Group/China Development Institute (2017) GFCI Nr. 22, 2, 4; see also
Sester (2018) EU-Finanzmarktrecht, 52 (pointing out the recognisable trend of
internationally active banks strengthening their presence in EU-financial cen-
tres, in particular Frankfurt, and not expanding operations in Switzerland).

769 See Chapter II1.I.C.a: Importance of the financial centre.

770 Eurostat, Employment by A*10 industry breakdowns, (January 31, 2018), http://
appsso.eurostat.ec.europa.eu/nui/show.do?query=BOOKMARK_DS-406759_QI
D_-48796ABF_UID_-3F171EB0&layout=NACE_R2,B,X,0;TIME,C,X,1;GEO,L,Y
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heavily on financial and insurance services. The UK follows with 6.6% and
Germany with 3.9%.77!

Focussing on financial services alone, Switzerland is still ahead with fi-
nancial services adding 4.7% of gross value. The UK, however, follows clos-
er with considerable 4.1%. The reduced gap is due to Switzerland’s strong
insurance sector, which contributes strongly to the financial centre. In
Germany, financial services contribute only 2.5% to the total GVA.”72 Both
in Switzerland and the UK, financial services thus contribute a great deal
and to a comparable degree to the economy. The gross added value of fi-
nancial services in Germany is significantly smaller.

Comparing employment rates, Switzerland is again in the lead with
4.7% of the total workforce employed by the financial centre. It is followed
by the UK with 3.1% and Germany with 2.7% of the total workforce.””?
With regard to employment, the financial centres of the UK and Germany
thus employ similar percentages of the workforce, whereas in Switzerland
financial services employ by far the most people of the respective coun-
tries.

b. Number of banks and their nature

There is considerable consolidation in the banking markets of all three
countries of interest, which is reflected by the constant decline in the num-
ber of banks since the global financial crisis. In absolute numbers, Ger-
many has by far the most banks, followed by the UK, which has noticeably

,0;UNIT,L,Z,0;NA_ITEM,L,Z,1;INDICATORS,C,Z,2;&zSelection=DS-406759N
A _ITEM,EMP_DC;DS-406759UNIT,PC_TOT_PER;DS-406759INDICATORS,O
BS_FLAG;&rankNamel1=UNIT_1_2_-1_2&rankName2=INDICATORS_1_2 -1

_2&rankName3=NA-ITEM_1_2 -1 _2&rankName4=NACE-R2_1_2 0_0&rank
NameS=TIME_1_0_1_0&rankName6=GEO_1_2_0_1&rStp=&cStp=&rDCh=&
cDCh=&rDM-=true&cDM-=true&footnes=false&empty=false&wai=false&time_
mode=NONE&time_most_recent=false&lang=EN&cfo=0023%23%23%2C%23
9023%23.923%23%23.

771 See Chapter IIL.I.A.a: Importance of the financial centre (and the corresponding
chapters of Germany and Switzerland).

772 See Chapter IILI.A.a: Importance of the financial centre (and the corresponding
chapters of Germany and Switzerland).

773 See Chapter IIL.I.A.a: Importance of the financial centre (and the corresponding
chapters of Germany and Switzerland).
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fewer banks relative to its size (roughly less than double the number of
banks in Switzerland).”7#

Comparing bank concentration, the three largest commercial banks’
share of total assets were in 2015 the highest in Switzerland (79.7%), fol-
lowed by Germany (74.8%). In the UK the share was only 48.4%.775 With
regard to the 5-bank-asset concentration rate, Switzerland is still ahead
with 89.3%, followed by Germany with 83.8% and the UK with 71.490.776
The order thus remains the same. In the UK the concentration share in-
creases the most compared to the previous concentration rate (more than
209%), but is still comparatively low, which can be attributed to a higher
number of large banks, namely the “high street banks”.

In a 2013 dataset comparing the number of foreign banks among total
banks, the UK leads with striking 58%. In Switzerland the share is 20% and
in Germany only 14%.777

c. G-SIBs

Comparing the countries’ G-SIBs, one finds that Switzerland is the most
exposed to its biggest banks’ balance sheets: total assets of its two G-SIBs
alone amount to 2.6 times the nation’s GDP. The UK is closely following
with total assets amounting to 2.3 times the GDP, but with the important
difference that it takes four banks to put this vast number together. While
Deutsche Bank is considerably bigger than the Swiss banks, it equals only
half of the German GDP.”7® Germany can therefore be regarded as the
least exposed.

774 See Chapter IIL.LLA.b: Number of banks and their nature (and the correspond-
ing chapters of Germany and Switzerland).

775 See Worldbank (2017) Global Financial Development Database; see also Chapter
III.LA.b: Number of banks and their nature (and the corresponding chapters of
Germany and Switzerland).

776 See Worldbank (2017) Global Financial Development Database; see also See
Chapter IILLA.b: Number of banks and their nature (and the corresponding
chapters of Germany and Switzerland).

777 See Claessens/Van Horen (2015) Global Financial Crisis, 909; Worldbank (2017)
Global Financial Development Database; see also Chapter IILI.A.b: Number of
banks and their nature (and the corresponding chapters of Germany and
Switzerland).

778 See Chapter IIL.I.A.c: HSBC, Barclays, RBS, Standard Chartered (and the corre-
sponding chapters on G-SIBs of Germany and Switzerland).
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Looking at the G-SIBs individually, one finds that HSBC is undisputedly
the biggest bank, followed by Deutsche Bank and Barclays. The differences
between the banks’ balance sheets are noteworthy. Take Credit Suisse as an
example: although Credit Suisse is a huge bank in itself with an enormous
importance for Switzerland, its total assets amount to only around a third
of HSBC’s.””? Together, the countries are home to Europe’s largest
banks.”80

During the global financial crisis, none of the countries was spared the
distress of witnessing at least one of its G-SIBs face an existential threat.
Considering the vast sizes of these banks and their systemic importance
both nationally and globally, a failure would have caused massive disrup-
tion and could have posed an existential threat to both the countries’®! and
the international community.

II. Preparatory Work and Legal Sources

This chapter traces the evolution of the structural reform models of the re-
spective countries: it presents the preparatory work and the final product
deriving from it. This is important, because (i) it shows that structural re-
form is a process and not just the final legislation. Structural reform
evolves over time. The final legislative outcome is often very different from
the initial idea. This is particularly visible regarding the Swiss organisation-
al measures.”8? It also (ii) highlights issues of the final product. Most of
them already exist in the preparatory works. It is thus interesting to see
how, and if, they are addressed in the course of the legislative process. The
chapter furthermore (iii) sets the scene for the subsequent examination by

779 Own calculation based on HSBC (2017) Annual Report 2016 (At the end of
2016, HSBC had assets of 2375 billion $ on its balance sheet); Creditsuisse (2017)
Annual Report 2016, 173 (At the end of 2016, Credit Suisse had a balance sheet
of 820 billion CHF, equalling around 805 billion $ in December 2016). How-
ever, one has to mind fluctuations due to changes in the exchange rate.

780 Deutsche Bank and HSBC are Europe’s only third bucket G-SIBs. FSB (2017)
Global Systemically Important Banks, 3.

781 Waibel, for example, discusses bank insolvency as an important channel linking
the balance sheets of banks and countries and notes that “[t/he largest ticking
bomb for public balance sheets is the debt of the banking sector”. Waibel (2011) Bank
Insolvency, para 13.03.

782 See Chapter IIL.IV.D.e: Relation to expert commission recommendations. The
intensity of transformation can also be observed in the various stages of the EU’s
structural reform. See Part II: Legal Developments on EU Level.
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introducing the various sources of law. This facilitates the understanding
of the legal design of the respective structural reform.

Switzerland’s path to structural reform requires particular attention, as it
reveals the discomfort of the Swiss legislator and authorities with clear
ring-fencing rules on the one hand, and the awareness that stringent organ-
isational requirements are necessary on the other hand. In the author’s
opinion highlighting this tension is vital to grasp the uniqueness of the
Swiss approach.

A. United Kingdom

Following the UK Government’s unprecedented intervention to stabilise
the financial system described in the chapter above, an expert commission
was formed to “consider structural and related non-structural reforms to the UK
banking sector to promote financial stability and competition”.”%3 The commis-
sion, which was headed by Sir John Vickers, was soon referred to as the
“Vickers Commission”, its final report as the “Vickers Report”.”8 This re-
port gained global prominence and considerably contributed to the discus-
sion in many other countries.”

The Vickers Commission found that “z package of measures” was needed
to (i) improve the loss-absorbing ability of banks, to (ii) facilitate the reso-
lution of banks that still got into difficulties and to (iii) keep in check in-
centives for excessive risk taking. It recommended that this package should
consist on the one hand of capital measures and measures to prop up the
loss-absorbing ability and on the other hand of structural reform.”¢

783 ICB (2011) Vickers Report, 19. The commission was formed on June 16, 2010.
See ICB (2011) Interim Report, 11. This was remarkable, as historically banking
regulation in the UK was largely non-structural. See Korotana (2016) Banking
Reform Act, 197-198.

784 See e.g. Binder (2015) Ring-Fencing, 98; Chambers-Jones (2011) Vickers Report,
280; Dombalagian (2012) Proprietary Trading, 394 Fn41; Elliott/Rauch (2014)
Volcker Rule, 1; Gambacorta/Van Rixtel (2013) Structural Bank Regulation Ini-
tiatives, 23; Krahnen/Noth/Schiiwer (2016) Structural Reforms, 1.

785 See e.g. Blundell-Wignall (2011) Necessity, 298; Boot (2011) Banking, 29-30;
Chow/Surti (2011) Making Banks Safer, 22-23; Brandi/Gieseler (2013) Entwurf
des Trennbankengesetzes, 741; European Commission (2014) Impact Assessment
Part 2, 2; ZEW (2013) Trennbanken, 10 et seqq.

786 ICB (2011) Vickers Report, 8.
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The UK Government welcomed the Vickers Report, vowing to “remain(]
strongly commuitted to implementing these proposals”®” and accepted the ma-
jority of the proposed measures,”® which became part of UK law with the
adoption of the Financial Services (Banking Reform) Act 2013.7% The
Banking Reform Act 2013 amends a number of provisions of the Financial
Services and Markets Act 20007°° and more importantly adds a new Part
9B with the title “ring-fencing”.”! It is complemented by four pieces of
secondary legislation, adopted by HM Treasury,”? which make use of the
generously delegated powers. In addition, supervisory material by the regu-
lator sets out details and expectations.”3

B. Germany

In Germany, legislative efforts to adopt ring-fencing rules are part of the
post-crisis regulatory regime’?* and can be understood as a reaction to the
EU’s Liikanen Proposal.”®> According to Hardie/Macartney, the German
Government pushed for such measures both for international and domes-
tic political reasons, namely (i) to avoid the application of a more stringent

787 HM Treasury (2012) Banking Reform, 7.

788 See Britton et al. (2016) Ring-fencing, 166; see also HM Treasury (2012) Banking
Reform, 15-33.

789 Financial Services (Banking Reform) Act 2013, c. 33.

790 Financial Services and Markets Act 2000, c. 8 (FSMA 2000).

791 See Banking Reform Act 2013, Sec. 4.

792 See Britton et al. (2016) Ring-fencing, 166; This includes FSMA 2014 Order No.
1960, FSMA 2014 Order No. 2080, FSMA 2015 Regulations No. 547; FSMA
2016 Order No. 1032.

793 Supervisory material includes in particular the PRA’s Supervisory Statement on
ring-fenced bodies and the PRA Rulebook. See PRA (2017) Ring-fenced Bodies;
PRA (2016) PRA Rulebook: Ring Fenced Bodies; see also Thomson Reuters Practi-
cal Law, PRA Rulebook, supervisory statements and other supervisory material,
https://uk.practicallaw.thomsonreuters.com/5-573-3805?__[rTS=2017123000455
1129&transitionType=Default&contextData=(sc.Default )&first-
Page=true&bhcp=1.

794 See Braun (2016) Geschiftsorganisation, para 1; Deutscher Bundestag (2013)
Gesetzesentwurf Trennbankengesetz, 2.

795 Schwennicke (2016) Verbotene Geschafte, 196. For a discussion of the Liikanen
Report, see Chapter ILI: Liikanen Report.
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EU approach and (ii) to forestall demands of the main challenger party in
the run-up of the federal elections.”®

The provisions of the draft bill””7 were adopted by the German parlia-
ment as part of a law’®® that was soon referred to as “Trennbankenge-
setz”.”?? Its name, however, is rather misleading, as it falsely suggests it
would stipulate a full separation for banks.3% In the author’s opinion, the
term “Abschirmungsgesetz” that is also used by BaFin®! is more suitable,
because in contrast to “Trennbankengesetz”, (i) it derives from the official
title of the law and (ii) does not overstate the content of the German provi-
sions. It furthermore (iii) relates to the English term “ring-fencing”, which
is to some extent used by BaFin in English translations.?%? It would be de-
sirable if German authorities and the academic discourse would use the
term “Abschirmungsgesetz” and, if necessary, the term “Ring-fencing Act”
in English translations.

The law entered into force on August 13, 2013.89 The German Ring-
fencing Act amends and adds provisions to the German Banking Act, in
particular §3 and §25f.8%4 It is complemented by an Interpretative Guid-

796 See Hardie/Macartney (2016) EU Ring-Fencing, 505-506, 512-513. This was also
to some exent argued by the opposition parties SPD and Bindnis 90/Die
Grinen, see Deutscher Bundestag (2013) Bericht Finanzausschuss, 3 (noting that
the German Ring-fencing Act is of limited scope compared to the Liikanen Re-
port); Deutscher Bundestag (2013) Stenografischer Bericht, 28615-28616 (in
which Joachim Pof§ of the SPD accuses the Government of adopting the Act only
to forestall demands of the SPD).

797 See Deutscher Bundestag (2013) Gesetzesentwurf Trennbankengesetz.

798 Gesetz zur Abschirmung von Risiken und zur Planung der Sanierung und Ab-
wicklung von Kreditinstituten und Finanzgruppen, August 7, 2013, Bundesge-
setzblatt Part I, 3090 (German Ring-fencing Act).

799 The term “Trennbankengesetz” was used by the German Government itself (see
Deutsches Bundesministerium fiir Finanzen (2013) Trennbankengesetz) and has
since been used by most authors. See e.g. Brandi/Gieseler (2013) Entwurf des
Trennbankengesetzes. Schelo/Steck (2013) Trennbankengesetz;; Schaffelbuber/
Kunschke (2015) Trennbankengesetz.

800 BaFin uses the term “Bank Separation Act” in the English version of its Interpre-
tative Guidance. See e.g. BaFin (2016) Interpretative Guidance, 1.

801 See e.g. BaFin (2016) Auslegungshilfe, 1.

802 See e.g. BaFin (2016) Interpretative Guidance, 1.

803 Deutscher Bundestag, Gesetz zur Abschirmung von Risiken und zur Planung der
Sanierung und Abwicklung von Kreditinstituten und Finanzgruppen, http://dip
bt.bundestag.de/extrakt/ba/WP17/508/50871.html. See also the considerations
regarding the application of the law, Chapter IIL.VL.B: Germany.

804 Gesetz tiber das Kreditwesen, July 10, 1961, Bundesgesetzblatt Part I, 2776 (Ger-
man Banking Act).
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ance of BaFin and Deutsche Bundesbank that was published in late
2016.80

C. Switzerland

In Switzerland structural reform became a topic of interest after the
bailout of UBS%¢ and the subsequent discussion of too-big-to-fail.®” In
2009, the Federal Council set up an expert commission on the topic, which
was chaired by Peter Siegenthaler®®® and which published its final report in
late 2010.80

a. Decision against structural reforms

In its report, the expert commission explicitly decided against certain mea-
sures that were discussed globally, among them size caps, the full disman-
tling of large banks, i.e. cutting up large banks into several smaller insti-
tutes, and the prohibition of proprietary trading.8!® Regarding the latter,
the expert commission pointed out the difficulties of defining such activi-
ties and the risk of their shifting into the shadow banking sector.8!!
Interestingly, it also rejected other structural requirements for banks:
first it mentioned as an example the requirement to form a holding struc-

805 See BaFin (2016) Auslegungshilfe.

806 For the government intervention for the benefit of UBS, see Chapter IILI.C.c:
UBS and Credit Suisse.

807 See e.g. Hofer (2014) Structural Reforms, 294; Bahar/Peyer (2013) Systemrele-
vante Banken, 378; see also Achermann (2018) Organisation, 272-273.

808 EFD (2009) Expertenkommission Medienmitteilung, 1.

809 See Expertenkommission (2010) Schlussbericht. References in this dissertation re-
late to the German version of the expert commission’s report, because (i) the
English translation stipulates that the German original prevails in case of dis-
crepancies (Expertenkommission (2010) Final Report, 1), (ii) there are indeed dis-
crepancies leading to slight deviations of the meaning. However, in some cases
it may be appropriate to refer to the English version (when there is no devia-
tion) or simultaneously point out the referenced parts of the English version.

810 For an explanation of proprietary trading, see Chapter LIL.B.a: Proprietary trad-
ing.

811 See Expertenkommission (2010) Schlussbericht, 49. The expert commission right-
ly identified the issue of drawing the line between proprietary trading and other
desired trading activities. For the problem of an effective delimitation, see e.g.
Chapter L.IV.D.a: Digression: The Volcker Rule.
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ture and emphasized that such a structure would neither limit corporate
group liability,3!2 nor improve crisis management, nor facilitate the recov-
ery®!3 of an institute.814

The report then argued that a holding structure would only limit corpo-
rate group liability if there was a complete operative, legal separation of
the various group entities that also included the workforce.8'S This is re-
markable as it relatively well describes the end result of the Swiss regu-
lation, as will be demonstrated in the following chapters.

According to the expert commission, (i) such requirements, however,
would mostly eliminate economies of scope of a globally active banking
group. In addition, it emphasized that in case of a crisis, (ii) it would be
probable that Switzerland would be pressured into rescuing foreign based
subsidiaries of Swiss banks by countries negatively affected by their
bankruptcy.$16

In the annex to the final report, the expert commission furthermore not-
ed, with a view to a holding structure with subsidiaries for each country of
business operations, that such an organization would be beneficial to the
separation of systemically important functions. However, they argued that
such requirements would come close to the full dismantling of banks de-
scribed above and then pointed out that the main issue of such require-
ments would be “a very extreme form of intervention to meet the criterion C2
[i.e. simplified resolution and restructuring of systemically important banks],
which in turn makes it hardly justifiable with respect to criteria C3 [i.e. func-

812 Corporate group liability is a special feature of Swiss law: Entities of a banking
group are liable for each others” debt under certain conditions. The liability can
be based on a contract, say a guarantee, which could be referred to in English as
“legal corporate group liability”. Moreover, there is a concept which could be
referred to as “factual corporate group liability”, that mandates that entities are
liable for each other’s debt if there is interdependence with regard to personnel
or finances or if the entities use the same name or appear together on the mar-
ket. Corporate group liability is set out in Art.3c Swiss Banking Act and
Art. 21(2) Swiss Banking Ordinance. For a more detailed explanation, see Mau-
renbrecher/Kramer (2013) Geschaftsbetrieb, 144-145.

813 In the English version “Sanierbarkeit” is mistakenly translated as “resolvability”.
Expertenkommission (2010) Schlussbericht, 48; Expertenkommission (2010) Final
Report, 46.

814 Expertenkommission (2010) Schlussbericht, 48, 121.

815 See Expertenkommission (2010) Schlussbericht, 48-49. For further explanation of
these arguments, see Hofer (2014) Structural Reforms, 411-412.

816 See Expertenkommission (2010) Schlussbericht, 48-49. For further explanation of
these arguments, see Hofer (2014) Structural Reforms, 411-412.
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tioning and efficiency of the financial system] and C4 [i.e. competitive neutrali-
ty]. 7817

b. Policy mix and core measure organization

Instead of the direct structural requirements described in the chapter
above, the expert commission decided to propose a policy mix consisting
of four “core measures”, namely (i) capital, (ii) liquidity, (iii) risk diversifica-
tion, and (iv) organisation.?!8 Collectively, these measures constituted the
expert commission’s proposals to effectively tackle too-big-to-fail .81

1. Organisational measures
i. Emergency plan

The expert commission found that organisational measures were necessary
to protect the continuation of systemically important functions (inter alia
domestic lending and deposit-taking, as well as payment transactions) in
case of an insolvency of a bank. It recommended for banks not to be re-
quired to implement a specific organisation but that they be tasked solely
with demonstrating that a continuation of these activities was ensured.?°

Banks could in principle do this by coming up with a credible emergen-
cy plan, i.e. a plan that would show how — in case of its activation — it was
ensured that, with