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To Linde, Sander, Niels, Elke, Lise, Thomas,
Zoé, Floor, Lotte and Wout
To all children in the EU
May they be educated in the spirit of the values of Article 2 TEU!

1 Article 2 Treaty on European Union: ‘The Union is founded on the values of
respect for human dignity, freedom, democracy, equality, the rule of law and
respect for human rights, including the rights of persons belonging to minorities.
These values are common to the Member States in a society in which pluralism,
non-discrimination, tolerance, justice, solidarity and equality between women and
men prevail.”.
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Preface

The book that you have in your hands is the fruit of an exceptional path.
Much more than a rigorous, careful and detailed revision of the PhD thesis
that Kris Grimonprez defended brilliantly at the University of Luxem-
bourg in December 2018, this book emerged from the author’s commit-
ment not only to legal academic research but also to social and political
change. The unique combination at the genesis of this work, far from
detracting from the intellectual value of the endeavour, has led the author
to engage in an in-depth scientific analysis of a legal problem - the scat-
tered dimensions of the right to education, of citizenship education and its
relationship to EU citizenship — with a view to inform the normative
development of the legal systems that shape and influence our collective
life. The book has a dual audience. On the one hand, it is directed at the
community of EU lawyers, in whose regard the author convincingly makes
three main arguments. First, the absence of an EU dimension in education
for democratic citizenship is the hidden face of the EU’s democratic and
civic deficit. Put in stronger terms, the author reminds us that without
linking EU citizenship to citizenship education, attempts to remedy the
widening gap between EU integration and citizens may easily continue to
fail. Secondly, the general principles of law with which EU lawyers work
and the status of EU citizenship have educational implications and there
are enough legal normative grounds for establishing an EU dimension in
education for democratic citizenship. Thirdly, the EU has competence to
support education for democratic citizenship and its EU dimension. On
the other hand, this book also addresses all professionals involved in citi-
zenship education and educational policy. In their regard, Kris Grimon-
prez argues that law has a value for citizenship education and that EU law
has necessary consequences for the content of citizenship education. Given
the significance of the EU’s impact on our societies and on citizens’ rights,
curricula of both primary and secondary education and teachers’ training
can no longer ignore the importance of EU learning, and, particularly, of
the European dimension of education for democratic citizenship. While
the reader is unlikely to be both an EU lawyer and an education scholar or
practitioner, they should bear in mind the dual character of this work that
makes the book unique. The critical reader should also be aware from the
outset that the author does not shy away from the difficulties that her topic
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Preface

raises: that both citizenship education and EU citizenship are contentious
matters is one of the reasons why this book should trigger a wider discus-
sion on education for democratic citizenship in the European Union.

The book brings together a wealth of material on international law
instruments and on EU law (as the impressive and lengthy list of primary
sources can testify), analyzing both the interactions between them and
their implications for EU law. Core issues of EU law are discussed in
depth, always with the view to advance the argument on the legal founda-
tions for EU learning at school. Thus, as the Council of Europe Charter on
Education for Democratic Citizenship and Human Rights Education of
2010 and the right to education defined in international instruments (the
1966 International Covenant on Economic, Social and Cultural Rights and
the 1989 Convention on the Rights of the Child) are two of the “anchor
points” for citizenship education of EU citizens, the reader will find an
accurate mapping of the different modes of reception of exogenic legal
norms in the EU legal order. Similarly, because one of the aims of the
book is to identify the substance of citizenship education of EU citizens,
the reader is provided with an analysis of EU citizenship rights, of the
democratic participation rights enshrined in the Title II of the Treaty on
European Union and of other EU rights and obligations of both mobile
and static citizens, all in light of the standards of education for democratic
citizenship (identified by the author on the basis of the Charter of the
Council of Europe). The book goes one step further: it identifies the learn-
ing content of citizenship education of EU citizens, showing how it can be
included in mainstream education. For this purpose, the reader is pre-
sented with a possible teaching method, accompanied by a beautiful trans-
formation of the case law of the Court of Justice of the European Union
into stories that pupils could be taught in order to develop their critical
thinking, to later exercise their rights and responsibilities as citizens, to
value diversity and to play an active part in democratic life. Finally,
because education is often treated as a matter of national policy and part of
the states’ duties and prerogatives, the whole work could stumble upon the
competence of the European Union. The author therefore concludes her
work with the analysis of the EU’s supporting competence, as enshrined in
Article 165 of the Treaty on the Functioning of the European Union, and
of the principles of subsidiarity and proportionality, inquiring how, com-
bined, this Treaty article and principles relate to the autonomy of the
Member States in providing for the inclusion of an EU dimension in citi-
zenship education.
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Preface

The questions with which the book opens are many, complex and con-
troversial. All are carefully intertwined in an analysis that only an author
with a masterful domain of EU law and highly committed to citizenship
education could successfully undertake. In times of deep challenges to the
European Union, the arguments made in this book should be seriously
considered by both critics and advocates of citizenship education; and, irre-
spective of where one stands in the debate, by those concerned with the
democratic and civic deficits that spread deeper into the social and politi-
cal structures of the state, while afflicting particularly the European Union.

Joana Mendes
Professor of Comparative Administrative Law

University of Luxembourg
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Abstract

Education for democratic citizenship equips learners with knowledge,
skills and understanding and develops their attitudes and behaviour with
the aim of empowering them to exercise and defend their democratic
rights and responsibilities in society, to value diversity and to play an active
part in democratic life (the consensual definition in the Charter on Educa-
tion for Democratic Citizenship and Human Rights Education of the
Council of Europe, 2010). What does this mean for EU citizens? The study
reads this Charter in combination with EU law and argues that an EU
dimension must be incorporated in national citizenship education. A
method for objective, critical and pluralistic EU learning is proposed, a
method based on the Treaties and on case teaching (stories for critical
thinking).

Starting from EU law, suitable content for the EU dimension in main-
stream education is then explored on the basis of four criteria: (i) addi-
tional content for national education for democratic citizenship, (ii) sig-
nificant content, i.e. relating to foundational (EU primary law) values,
objectives and principles, (iii) inviting critical thinking, (iv) affecting the
large majority of EU citizens, including static citizens (who live at home in
their own country). A broader view of EU citizenship is developed, beyond
that resulting from classic citizenship rights.

Finally, it is argued that the EU has the legal competence to support the
EU dimension in education. Member States are invited to take more action
to ensure quality education, which must now include education for demo-
cratic citizenship and its EU dimension. Democracy in the EU needs an
educational substratum.
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Aide mémoire

Effects of a combined reading of EDC standards and EU law

(a)

(b)

(c)

Education for Democratic Citizenship (EDC) means:

education, training, awareness raising, information, practices and activities
which aim

by equipping learners with knowledge, skills and understanding and devel-
oping their attitudes and behaviour

to empower the learners

(1) to exercise and defend their democratic rights and responsibilities in

society
(c2)  to value diversity
(¢3)  to play an active part in democratic life

with a view to the promotion and protection of democracy and the rule of
law.2

Citizenship of the Union is hereby established. Every person holding the
nationality of a Member State shall be a citizen of the Union. Citizenship of the
Union shall be additional to and not replace national citizenship.?

(i)
(ii)

(i)

(iv)

Four criteria for determining relevant content for the EU dimension of EDC in
mainstream education consistent with EU law:

additional content for national EDC

significant content,

i.e. relating to foundational (EU primary law) values, objectives and princi-
ples

inviting critical thinking

affecting the large majority of EU citizens, including ‘static’ citizens

2 Para 2 Council of Europe Charter on Education for Democratic Citizenship and
Human Rights Education.

3 Art 20(1) Treaty on the Functioning of the European Union, Art 9 Treaty on Euro-
pean Union (emphasis added).
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Introduction

1 Why a study on this subject?

This study deals with the education of pupils as EU citizens in schools.
‘Schools’ are defined as institutions delivering primary and secondary edu-
cation, by contrast with higher education institutions.*

The introduction first outlines two contrasting observations and the
problem which gave rise to the idea for this study. It then points to the
challenges inherent in formulating an adequate response and proposes
three anchor points to that effect. Finally, it formulates the questions
which this study aims to answer, explains the method used, and the gen-
eral objectives pursued throughout.

Contrasting observations

2 High importance of the EU
The starting point is a puzzling contrast between two observations: the
high importance of the EU in public life and the low importance of EU
learning in many schools.

Europeanisation has multiple aspects and is difficult to quantify, yet its
existence cannot be denied.’ The paradigm of the 19t century nation state,
perceived as being exclusively sovereign within its territory, has shifted.®

4 See Charter on EDC/HRE, para 2(c) on formal education; and text to n 1041 for a
definition of formal learning (in schools). Definition of ‘higher education institu-
tions’ in Regulation 1288/2013 of the European Parliament and of the Council of
11 December 2013 establishing 'Erasmus+': the Union programme for education,
training, youth and sport and repealing Decisions 1719/2006, 1720/2006 and
1298/2008 [2013] OJ L347/50 (Erasmus+ Regulation 1288/2013), Art 2 (14); Com-
mission Proposal for a Regulation of the European Parliament and of the Council
establishing 'Erasmus': the Union programme for education, training, youth and
sport and repealing Regulation (EU) No 1288/2013, COM(2018) 367 final, Art 2.

5 Formulated alternatively as “The EU impinges directly on national policy-making':
B Kohler-Koch and B Rittberger, “The "Governance Turn" in EU studies’ (2005) 44
JCMS 27, 35.

6 F Ost and M van de Kerchove, De la pyramide au réseau? Pour une théorie dialectique
du droit (Facultés universitaires Saint-Louis 2002); HCH Hofmann, GC Rowe and
AH Turk, Administrative law and policy of the European Union (Oxford University

27
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Introduction

Nations have gradually opened their borders. In the initial phase, they
accepted the exercise of powers by the authorities of the European Coal
and Steel Community (ECSC) and the European Economic Community
(EEC, vertical opening of borders). In the second phase, they started recog-
nising the decisions of other Member States (horizontal opening of bor-
ders). In the third phase, nation states have become integrated in net-
works.” As a result, EU measures now affect the everyday life of citizens in
many respects. EU action is not limited to the internal market, but
includes policy areas such as the environment, public health, or consumer
protection. With the development of an area of freedom, security and jus-
tice, the EU reaches into ever more fields traditionally seen as a matter of
national sovereignty, such as criminal law, immigration, asylum, security
and defence policy.? In response to refugee crises, the EU adopts quotas,’
and in the face of global financial crises, the EU asks for sacrifices, taking
from some and giving to others. EU measures in the context of economic
and monetary union (adopted in accordance with the ordinary legislative
procedure) aim to enhance the coordination and surveillance of budgetary
discipline and to reinforce economic governance of the Eurozone.!® News-
papers report on a daily basis on the implications of EU membership (‘EU

Press 2011) 5; K Nicolaidis, ‘European Demoicracy and Its Crisis’ (2013) 51 JCMS
351, 366: European peoples have progressively left the shores of state sovereignty.

7 Hofmann, Rowe and Tuark, Administrative law and policy of the European Union
5—-11, with ECSC and EEC case law (first shift), Case 120/78 Rewe-Zentral (Cassis
de Dijon) ECLI:EU:C:1979:42 and the subsequent line of case law (second), and
integrated administration (third). See in general, legal pluralism, Ost and van de
Kerchove, De la pyramide au réseau? Pour une théorie dialectique du droit; M Del-
mas-Marty, Ordering Pluralism. A Conceptual Framework for Understanding the
Transnational Legal World (Hart 2009); M Avbelj and | Komdrek, Constitutional
Pluralism in the European Union and Beyond (Hart 2012).

8 Evolution in several fields, see P Craig and G de Burca, EU Law: Text, Cases, and
Materials (6th edn, Oxford University Press 2015); A Rosas and L Armati, EU Con-
stitutional Law: An Introduction (Hart 2018) i.a. 12; K Lenaerts, ‘L'apport de la
Cour de justice a la construction européenne’ (2017) 25 Journal de droit
européen 134 (impact of EU law on several delicate issues during the last 30
years).

9 Council Decision (EU) 2015/1601 of 22 September 2015 establishing provisional
measures in the area of international protection for the benefit of Italy and
Greece [2015] OJ L.248/80; Joined Cases C-643/15 and C-647/15 Slovakia and Hun-
gary v Council ECLI:EU:C:2017:631.

10 Regulations in ‘six pack’ in 2011 (OJ [2011] L306); ‘two pack’ in 2013 (OJ [2011]
L140). See i.a. Art 136 TFEU.

28

[@)er ]


https://doi.org/10.5771/9783748902034
https://www.nomos-elibrary.de/agb

Contrasting observations

cautious with German dieselplan’ or ‘France gets three months to tweak
budget’) and speculate on the implications of Brexit.!!

A substantive part of public power—legislative, executive as well as judi-
cial—is exercised jointly by the EU and its Member States. Europeanisa-
tion of national law takes many different forms.!?

By signing the Treaties, Member States agreed to limit their sovereign
rights and created a common legal order which became an integral part of
their domestic legal orders. The principle of the primacy of Union law,
inherent in the specific nature of the EU'? and a crucial corollary to the
equality of Member States, is stated in a declaration annexed to the Lisbon
Treaty.'* The European Court of Justice (ECJ) has confirmed that ‘it fol-
lows from well-established case-law that rules of national law, even of a
constitutional order, cannot be allowed to undermine the unity and effec-
tiveness of European Union law’."> National courts and administrations
have an obligation to interpret national law in conformity with Union law
and a duty to set aside conflicting national rules. In this context, national
legislation voted within national parliaments—and even constitutional law
—may become inapplicable. Every Member State body must ensure the
full effectiveness in the national legal order of rights derived from Union
law.1¢ The unlawful consequences of a breach of Union law must be nulli-
fied, e.g. unlawful taxes must be refunded. National democracies adopting
legislation on the basis of majority voting have to take into account, and

11 <www.euobserver.com/economic/126720>; <www.euobserver.com/environment/
138681>; or ‘L’Italie prépare 'affrontement avec ’Europe. La coalition populiste
annoncera a la rentrée des mesures qui inquictent déja Bruxelles et les marchés’
(«www.lemonde.fr/europe/article/2018/08/07/l-italie-prepare-l-affrontement-avec-1
-europe_5340043_3214>).

12 See, i.a., F Snyder (ed) The Europeanisation of Law: The Legal Effects of European
Integration (Hart 2000); N Jaaskinen, ‘Europeanisation of National Law: A Legal-
theoretical Analysis’ (2015) 40 ELRev 667. Further in Part three.

13 Case 6/64 Costa v ENEL ECLI:EU:C:1964:66; Case 11-70 Internationale Handelsge-
sellschaft ECLI:EU:C:1970:114.

14 Declaration No 17 concerning primacy [2010] OJ C83/344.

15 Case C-416/10 Krizan ECLL:EU:C:2013:8, para 70 (the competent national
authorities involved in the construction of a landfill site could not refuse public
access to an urban planning document pursuant to European environmental pro-
visions). See earlier: Case 106/77 Simmenthal I ECLI:EU:C:1978:49, paras 22-24;
Case C-213/89 Factortame 1 ECLI:EU:C:1990:257, paras 14-15; Case C-409/06
Winner Wetten ECLI:EU:C:2010:503, para 61.

16 Art 4(3) TEU on sincere cooperation. See i.a. Case C-432/05 Unibet ECLI:EU:C:
2007:163, para 38; Case C-404/13 ClientEarth ECLI:EU:C:2014:2382, para 52. Also
Case C-282/10 Dominguez ECLI:EU:C:2012:33, paras 30-3.

29

[@)er ]


https://doi.org/10.5771/9783748902034
https://www.nomos-elibrary.de/agb

Introduction

give precedence to, rules adopted at the EU level on the basis of majority
voting in accordance with the relevant Treaty procedures. A European
directive adopted in accordance with the ordinary legislative procedure
must be implemented by all Member States even if it would not have
obtained the necessary majority in the national parliament.

Although estimating percentages is hard to do, national legislation often
stems from EU law.!” Moreover, beyond quantitative estimates, ‘the law’ in
Member States has become a mixture of EU law and national law. EU law
influences legal thinking and judicial interpretation of legislation in the
Member States.!8

Another aspect of the Europeanisation of law is that to a large extent the
Member States take up the executive function for the EU.Y EU law,
including EU administrative law, has been described as an incoming tide,
flowing into the estuaries and up the rivers, its waves relentless and impos-
sible to hold back.?

Extensive legal review and remedies guarantee the correct application of
this joint exercise of public power. Compliance by a Member State with

17 In 1988, Delors claimed that in 10 years, the EC would be the source of 80% of
Member States’ legislation (especially economic, may be even fiscal and social).
Actual numbers, ranging from 1 to 80%, should be looked at with great care. See
for the Netherlands, M Bovens and K Yesilkagit, ‘The EU as lawmaker: the
impact of EU directives on national regulation in the Netherlands® (2010) 88
Public Adminstration 57. For other Member States, see AE Toéller, ‘Concepts of
Causality in Quantitative Approaches to Europeanization’ in C Radaelli and T
Exadactylos (eds), Establishing Causality in Europeanization Research (Palgrave
Macmillan 2012): studies showed rather low shares of Europeanised national leg-
islation (15% for the UK, 14% for Denmark, 10% for Austria, 3 to 27% for
France, 1 to 24% for Finland, yet 39% for Germany). The author concludes that
these figures tell us little about the impact of EU-policy-making, i.a. because of
differences in policy fields (the famous Delors 80% could be reality in agricul-
ture, environment or financial market regulations). See also WC Muller and oth-
ers, ‘Legal Europeanization: comparative perspectives’ (2010) 88 Public Adminis-
tration 75.

18 Jaaskinen, ‘Europeanisation of National Law: A Legal-theoretical Analysis’, dis-
tinguishing ‘law’ as legal order, legal system, jurisprudence or legal culture.

19 Hofmann, Rowe and Turk, Administrative law and policy of the European Union.

20 D Curtin, Executive Power of the European Union. Law, Practices, and the Living
Constitution (Oxford University Press 2009) 278, referring to Lord Denning in
Bulmer v Bollinger [1974] Ch 401 (418F): ‘But when we come to matters with a
European element, the Treaty is like an incoming tide. It flows into the estuaries
and up the rivers. It cannot be held back. Parliament has decreed that the Treaty
is henceforward to be part of our law. It is equal in force to any statute.’.
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EU law is ensured through actions brought by the Commission,?! by citi-
zens?? or by other Member States?3. National courts have the task of imple-
menting EU law in their capacity as the ‘ordinary’ courts within the EU
legal order and have to ensure an effective remedy when rights and free-
doms guaranteed by EU law are infringed (Article 47 Charter of Funda-
mental Rights of the European Union, hereafter CFR).2* National judges
have sent more than 10 000 references for preliminary rulings to the ECJ,
asking for its help in the interpretation of EU law.?’ In Wightman, the EC]J
noted that any withdrawal of a Member State from the EU ‘is liable to
have a considerable impact on the rights of all Union citizens’.2¢

This, then, is the first observation: the EU has become an important real-
ity, a fact of life and law, with considerable impact on the society in which
citizens live. This first observation is in stark contrast to the second obser-
vation, which follows now.

3 Low importance of EU learning in many schools

Have education systems adapted to the paradigm shift? Can national edu-
cation systems embrace these developments flexibly and prepare young
people for citizenship in the European system of multilevel governance? In
her study of the field of education, Keating observes: ‘Member States tend
to reframe the notion of European citizenship to reflect the national
model of citizenship and the histories, traditions, and socio-political priori-

21 Arts 258-260 TFEU, possibly leading to financial penalties being imposed on the
defendant Member State. See Case C-304/02 Commission v France ECLI:EU:C:
2005:444: France failing i.a. to carry out checks of fishing activities in accordance
with Community provisions, was ordered to pay a lump sum of 20 million euros
for past non-compliance and 57 million euros for each period of six months of
future non-compliance; Case C-533/11 Commuission v Belgium ECLI:EU:C:2013:
659: Belgium failing i.a. to implement correctly Directive 91/271/EEC on urban
waste-water treatment, was ordered to pay a lump sum of 10 million euros for
past non-compliance and a penalty payment of 859 000 euros for each future six-
month period of delay.

22 See §§ 242 243 . Citizens in national courts can rely on the direct effect of EU
provisions when these are clear, precise and unconditional, or can claim damages
against the defaulting Member State (private enforcement).

23 Art 259 TFEU and, e.g., Case C-591/17 Austria v Germany ECLI:EU:C:2019:504.

24 Opinion 1/09 ECLI:EU:C:2011:123, para 80.

25 Court of Justice of the European Union, Annual Report 2017, Judicial activity, p
125 (10 149 new references for a preliminary ruling between 1952 and 2017).

26 Case C-621/18 Wightman and Others ECLI:EU:C:2018:999, para 64.
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ties of the nation-state.’”” Yet, the nation states as ‘Masters of the Treaty’
have chosen to transfer competences to the Union in respect of objectives
which they consider they can achieve better together. It would be logical
to explain this choice, the motives underpinning it, and its far-reaching
consequences, to the young citizens at school. A significant percentage of
national legislation may stem from EU directives. But what percentage of
18 years-olds has been taught what an EU directive is? Quite a degree of
inertia characterises education systems operating within the old paradigm.

Based on successive surveys and analyses, it is fair to observe that learn-
ing about the EU in schools is fragmented.?8

The 2013 ICF GHK report ‘Learning Europe at school’ concludes that
Member States differ widely as to the aspects of the EU they expect to be
taught in schools.?” The European citizenship dimension, in particular, is
rarely clearly defined. The EU curriculum is very fragmented in most
countries, with little evidence of progressive building on basic facts
towards complex understanding, and with little consistency and comple-
mentarity at different levels and in different subjects.?® No clear picture is
created of the EU as an entity. The functioning of EU institutions is
neglected as a subject, compared to European history or geography. There
is great disparity in teacher training about the EU, with limited evidence of
EU study in initial teacher training programmes. Much depends on the
teachers’ motivation or personal convictions. In many school books, there
is relatively little coverage of EU issues.

The results of the 2009 International Civic and Citizenship Education
Study3!, which mainly tested 14 years-old pupils, are described by the Com-
mission as follows:

27 A Keating, ‘Educating Europe's citizens: moving from national to post-national
models of educating for European citizenship’ (2009) 13 Citizenship Studies 135,
147.

28 See further Part four (§ 311 ).

29 Commission, Learning Europe at School (DG for Education, Youth, Sport and Cul-
ture, ICF GHK, 2013).

30 ‘Curriculum’ can be defined as ‘a plan for learning in the form of the description
of learning outcomes, of learning content and of learning processes for a speci-
fied period of study’. See CoE Reference Framework of Competences for Demo-
cratic Culture, Vol 3: Guidance for implementation (2018) 13.

31 The 2009 International Civic and Citizenship Education Study (ICCS) assessed
lower-secondary students (8th grade) with regard to inter alia civic knowledge,
identity, attitudes, engagement, participation. See D Kerr and others, ICCS 2009
European Report: Civic knowledge, attitudes and engagement among lower-secondary
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The European module data show that knowledge about the European
Union is relatively good in EU countries ..., but there is still a clear
need for improvement. In all participating EU countries more than
95% of pupils knew that their country was an EU Member State. Over
90% of pupils knew the flag of the European Union (...).3?

Given the extensive impact of the exercise of EU public power on citizens’
daily life, I wonder whether being able to recognise the flag of the EU
should be deemed a sufficient learning outcome.?? The 2016 International
Civic and Citizenship Education Study, too, reports that the opportunities
to learn about Europe vary substantially across Europe. Pupils mostly have
the opportunity to learn about European history, but far less opportunity
to study European political and economic integration or European politi-
cal and social issues.>*

Eurydice, a network consisting of 42 national units in 38 States—includ-
ing all EU Member States—providing information and analyses of Euro-
pean education systems and policies,>® concluded in 2012 that the Euro-
pean dimension is well represented in citizenship curricula.3® Upon a
closer look, however, significant disparities appeared in the quality and

students in 24 European countries (International Association for the Evaluation of
Educational Achievement IEA, 2010).

32 Commission Staff working document ‘Progress towards the common European
objectives in education and training- Indicators and benchmarks 2010/2011",
105-109. 'European pupils score high in civic knowledge', titled the Commission
in a 2010 press release, but continued: 'The study found large differences in
pupils' levels of civic knowledge’ <europa.eu/rapid/press-release. MEMO-10-599
en.htms>.

33 Former webpage <iccs.iea.nl/index.php?id=52> accessed 6 September 2017.

34 B Losito and others, Young People'’s Perceptions of Europe in a Time of Change: IEA
International Civic and Citizenship Education Study- 2016 European Report (2017),
14-15 (reported learning opportunities about Europe at school, to a large or a
moderate extent: on average 50% of the pupils).

35 Next to the EU Member States, also Albania, Bosnia and Herzegovina, the former
Yugoslav Republic of Macedonia, Iceland, Liechtenstein, Montenegro, Norway,
Serbia, Switzerland and Turkey. The coordinating unit in EACEA (Education,
Audiovisual and Culture Executive Agency) supports the Commission in cooper-
ative work the CoE and UNESCO.

36 Commission/EACEA/Eurydice, Citizenship Education in Europe (2012) 97. Ear-
lier: Commission/EACEA/Eurydice, Citizenship Education at School in Europe
(20053).
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extent of the EU dimension of citizenship education in schools.?” Eurydice
reported in 2017 that als many as eight EU member states do not have an
international dimension in the curriculum of secondary education’ and
that in most countries the citizenship education curriculum for vocational
training does not mention the EU at all.38

Thus, while optional or extra-curricular activities may offer more oppor-
tunities for EU learning, surveys and authors report on patchy rules con-
cerning the curricula of formal education.?® They point, moreover, to a
compliance gap, there being disparities between the intended curriculum
and the implemented curriculum.®’ The inadequacies in EU learning may
be the result of many factors: poorly-defined EU learning content, insuffi-
cient training of teachers on EU matters, non-mandatory EU learning, a
lack of assessment, or tenacious convictions that the EU as a subject is too
sensitive, too complex, or not essential in an overburdened curriculum.
Education is often underpinned by an economic rationale, the need to pre-
pare students for the job market, not for citizenship. Furthermore, socio-
logical realities play a role: the autonomy of philosophical-ideological
school platforms and of schools (private and public institutions), and the

37 Commission/EACEA/Eurydice, Citizenship Education in Europe (2012) 17 ff; for
diversity in approaches and themes, see figure p 30; see also p 32 (in Germany,
themes related to the European dimension were no longer included in the upper
secondary level curriculum). Eurydice’s concept of citizenship education in text
to n 902.

38 Commission/EACEA/Eurydice, Citizenship Education at School in Europe
(2017) 67 (based on questionnaires answered by national units, who used official
recommendations, regulations as well as national strategies or action plans as pri-
mary information sources). See also ibid, pp 29, 58, 65; Commission/EACEA/
Eurydice, Promoting citizenship and the common values of freedom, tolerance
and non-discrimination through education: Overview of education policy devel-
opments in Europe following the Paris Declaration of 17 March 2015 (2016);
European Parliament Resolution of 12 April 2016 on Learning EU at school
[2018] OJ C58/57, recitals J-L. On problematic EU learning, further § 312 and
text to n 1039 ff.

39 Many laudable initiatives organised ad hoc in or outside schools: Europe Days, 9
May actions, Spring Day in Europe, European Youth Parliament, Parlamentar-
ium, EPAS, eTwinning, Your Europe Your Say, Back to School, guest speakers,
special debates, conferences, competitions, exhibitions, chat sessions. See further
text to n 1039, § 152 . Concept of formal education in text to n 1040.

40 C Birzéa, ‘EDC policies in Europe - a synthesis’ in All-European Study on Educa-
tion for Democratic Citizenship Policies (CoE 2005) 29. See also n 243.
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freedom of teachers.*! A worrying impression is that it is not only the
teachers (trainers) themselves who may lack essential knowledge about the

EU, but also the trainers of the trainers. Even scholars in the field of citi-

zenship education sometimes fail to clearly distinguish between the EU
and the Council of Europe*?, or between EU citizens and immigrants.*3

In short, a huge number of pupils leave school at age 18 with impressive
knowledge about science or literature, but in relative ignorance of the EU.
The high importance of the EU contrasts with the low importance
attached to EU learning in many schools.

These two observations are related to a wider problem.

41 Various factors described, i.a., in Kerr and others (n 31); H Walkenhorst, ‘Prob-
lems of Political Education in a Multi-level Polity: explaining Non-teaching of
European Union Issues in German Secondary Schooling’ (2006) 14 Journal of
Contemporary European Studies 353, 354: “The European Union initiative “Euro-
pean Dimension in Education”, designed to raise pupils’ awareness and knowl-
edge of European integration issues, is highly contested and has not always found
its way into the school curricula of the Member States." See further challenges
documented in § 66 .

42 Unclear, e.g. E Féron, ‘Citizenship Education in France’ in VB Georgi (ed), The
Making of Citizens in Europe: New Perspectives on Citizenship Education (Schriften-
reihe Band 666, Bundeszentrale fir politische Bildung 2008) 108, citing the
ECHR as a founding text in courses on European citizenship and on European
integration, with no mention of the EU Treaties. European citizenship is not
founded on the ECHR (this convention is also valid for Turkish or Azerbaijan
citizens). In the EU, the ECHR is at present an indirect source of general princi-
ples of law (Art 6(3) TEU, before accession to the ECHR).

43 Unclear questions asked to pupils in ICCS 2016 (how strongly do you agree:
‘Immigrants should have the same rights that everyone else in the country has’):
see Losito and others, Young People's Perceptions of Europe in a Time of Change: IEA
International Civic and Citizenship Education Study- 2016 European Report 24, 27
(e.g. on the immigration of people from other EU Member States). See also D
Sampermans and others, ICCS 2016 Rapport Viaanderen, Een onderzoek naar burg-
erschapseducatie in Viaanderen. Eindrapport november 2017 (KU Leuven, Centrum
voor Politicologie, 2017) 165 (‘Politicke tolerantie is het geven van gelijke
rechten aan alle groepen die deel uitmaken van de maatschappij, zodat iedereen
op gelijke wijze zijn belangen kan verdedigden. Zonder deze gelijke rechten kan
er van een volwaardige democratie geen sprake zijn’).
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The gap between the EU and its citizens

4 Problem of democratic and civic deficit

The legitimacy of the EU is questioned. The gap between the EU and its
citizens is often referred to as the ‘democratic deficit’.#* The disconnect
between the EU and its citizens can also be described by the concept of the
‘civic deficit’, highlighting other aspects than the ‘democratic deficit’.*
The EU civic deficit, the unacceptable distance between the EU and its citi-

44

45

36

Vast literature on democratic deficit and (social) legitimacy. See, i.a., AK Kiernan,
‘Citizenship—the real democratic deficit of the European union? 1’ (1997) 1 Citi-
zenship Studies 323; C Blumann, ‘Citoyenneté européenne et déficit démocra-
tique’ in C Philip and P Soldatos (eds), La citoyenneté européenne (Collection
études européennes, Chaire Jean Monnet, 2000); C Philip and P Soldatos (eds),
La citoyenneté européenne (Collection études européennes, Chaire Jean Monnet,
2000) (democracy, transparency and communication deficit); A Verhoeven, The
European Union in Search of a Democratic and Constitutional Theory (European
Monographs 38, Kluwer Law International 2002) 60; G Majone, Dilemmas of
European integration: the ambiguities and pitfalls of integration by stealth (Oxford
University Press 2005); S Smismans, Law, Legitimacy, and European Governance:
Functional Participation in Social Regulation (Oxford Studies in European Law,
Oxford University Press 2004); A Follesdal and S Hix, “Why there is a democratic
deficit in the EU: A response to Majone and Moravesik’ (2006) 44 JCMS 533; P
Craig, ‘Integration, Democracy and Legitimacy’ in P Craig and G de Burca (eds),
The evolution of EU law (Oxford University Press 2011); Curtin, Executive Power of
the European Union. Law, Practices, and the Living Constitution, 283 ff; P Norris,
Democratic Deficit: Critical Citizens Revisited (Cambridge University Press 2011); ]
Habermas, “The Crisis of the European Union in the Light of a Constitutionaliza-
tion of International Law’ (2012) 23 European Journal Of International Law 335,
345; JHH Weiler, ‘In the Face of Crisis: Input Legitimacy, Output Legitimacy and
the Political Messianism of European Integration’ (2012) 34 Journal of European
Integration 825.

Concepts of democratic and civic deficit overlap to some extent, e.g. with regard
to 'distance’ and 'transparency and complexity' issues as described by Craig, ‘Inte-
gration, Democracy and Legitimacy’ 13 and 30, but they emphasise different
aspects. An extreme hypothesis to illustrate the difference: enlightened despo-
tism, by definition suffering from a major democratic deficit, may only result in a
minor civic deficit if a much-loved king or queen achieves popular outcomes and
most people feel connected to the governing system and accept it. I make this
point not to downplay the importance of democracy, but to clarify concepts.
Recital F in European Parliament Resolution of 12 April 2016 on Learning EU at
school [2018] OJ C58/57 refers to the democratic deficit.
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zens,*has cognitive, affective and behavioural dimensions.#’ Fragmented
learning about the EU in schools is relevant to the civic deficit (at least) in
its cognitive dimension. Studies invariably reveal a lack of knowledge
about the EU. A 2018 Eurobarometer survey found that 59 per cent of
Europeans feel that they understand how the EU works (subjective knowl-
edge), yet only 18 per cent answered questions on the EU correctly (objec-
tive knowledge).#® Poor understanding easily turns into ambivalence, irri-
tation about 'Brussels' or hostility. Negative referendum results and low
turn-out rates at the European Parliament elections are significant.*’ A pos-
itive signal is that the increased turnout at the 2019 European Parliament
elections was driven by greater participation by young people.’® However,
older people (over S5 years old) continued to constitute the main voter

46 The term 'civic deficit' was probably first used in a Report of the Australian
Civics Expert Group, Whereas the people: Civics and Citizenship Education (Can-
berra 1994). See Dutch Ministry of Education Culture and Science, Citizenship —
made in Europe: living together starts at school (2004) 11; V Pérez-Diaz, ‘The Euro-
pean Civic Deficit” (2004) <www.essayandscience.com/article/24/the-european-
civic-deficit/> ; L McNabb, ‘Civic Outreach Programs: Common Models, Shared
Challenges, and Strategic Recommendations’ (2013) 90 Denver University Law
Review 871, 872, 876 (on deficits in civic literacy and participation); M Chou and
others, Young people, citizenship and political participation: combatting civic deficit
(Rowman & Littlefield 2017). On the elite vs public divide, see T Raines, M
Goodwin and D Cutts, The Future of Europe: Comparing Public and Elite Attitudes
(Research Paper, Europe Programme, Chatham House, The Royal Institute of
International Affairs, 2017).

47 On the affective crisis of European citizenship, see i.a. JHH Weiler, “To be a Euro-
pean Citizen —Eros and Civilization’ (1997) 4 Journal of European Public Policy
495. On dimensions of active citizenship: E Cresson, Learning for active citizenship:
a significant challenge in building a Europe of knowledge. Foreword (1998); M Nuss-
baum, Political Emotions: Why Love Matters for Justice (Harvard University Press
2015).

48 Standard Eurobarometer 89, Public Opinion in the European Union (June 2018),
132: 18% of respondents were wrong with regard to 3 true/false statements (the
euro area currently consists of 19 Member States; the Members of the EP are
directly elected by the citizens of each Member State; Switzerland is a Member
State of the EU). See Standard Eurobarometer 91, 'European citizenship' (August
2019): 57% of Europeans feel they know their rights as EU citizens, yet 68%
would like to know more. See also n 1637.

49 Negative referenda outcomes (as in Denmark in 1992, France in 2005, Ireland in
2001 and 2008, the Netherlands in 2005) illustrate hesitation or opposition
towards the EU on issues which are essentially a matter of national politics: ]
Habermas, Zur Verfassung Europas. Ein Essay (Suhrkamp 2011) 118.

50 Global turnout at EP elections: 42,61% (2014) and 50,62% (2019). Young voters’
turnout: 27,8 % of 18-24 year-olds (2014), 42% in 2019.
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population and some socio-demographic groups were poorly represented.
About 49 per cent of the EU citizens did not vote.’! The EU still has to
strengthen its social legitimacy, i.e. the subjective acceptance by the public
of the political system. Social legitimacy is based on deep common inter-
ests and feelings of loyalty.>? Yet, a sense of alienation vis-a-vis the EU as a
level of governance can be observed. The Brexit vote convincingly illus-
trates the structural consequences to which the gap with the citizens may
lead, both for the Member State (UK) and for the whole of the EU. The
causes of the Leave vote are complex and cannot simply be attributed to
the failure to learn about the EU at school. However, it is thought-provok-
ing that in the 2012 Eurydice study on ‘citizenship education themes, as
recommended in national curricula’, some columns for the UK (though
not for Scotland) were left empty, namely those relating to European iden-
tity and belonging, and European history, culture and literature.>? In 2014,
England made the study of ‘Fundamental British Values’ compulsory in
schools.**

51 See Eurobarometer Survey 91.5 of the European Parliament, The 2019 post-elec-
toral survey: Have European elections entered a new dimension? (September
2019), 22-23.

52 Concept and problem of social legitimacy in: S O'Leary, The Evolving Concept of
Community Citizenship: From the Free Movement of Persons to Union Citizenship
(European Monographs 13, Kluwer 1996) 312; Curtin, Executive Power of the Euro-
pean Union. Law, Practices, and the Living Constitution 284; Weiler, ‘In the Face of
Crisis: Input Legitimacy, Output Legitimacy and the Political Messianism of
European Integration’, 826; G Davies, ‘Social Legitimacy and Purposive Power:
The End, the Means and the Consent of the People’ in D Kochenov, G de Buarca
and A Williams (eds), Europe's Justice Deficit? (Hart 2015) 261.

53 Commission/EACEA/Eurydice, Citizenship Education in Europe (2012), 30 (not
recommended in any level in national curricula). See also ] Arthur and D Wright,
Teaching Citizenship in the Secondary School (David Fulton 2001), only referring to
some EU websites. Further B Hoskins, ‘Brexit and its implications for Citizenship
Education across Europe’ 2 August 2016 <ec.europa.eu/epale/en/blog/brexit-and-
its-implications-citizenship-education-across-europe>. For empirical studies on
impact of citizenship education, see n 108. In the Brexit referendum 71 % of the
18-25 age group voted Remain, yet, apparently, only 30% of young people actu-
ally voted (YouGov opinion poll). See further ] Curtice, ‘Why Leave Won the
UK's EU Referendum’ (2017) 55 JCMS 19; L Gormley, ‘Brexit - Never Mind the
Whys and Wherefores? Fog in the Channel, Continent Cut Off"” (2017) 40 Ford-
ham International Law Journal 1175; J Snell, ‘European Union and National Ref-
erendums: Need for Change after the Brexit Vote?” (2017) 28 European Business
Law Review 767.

54 See n 1180 and text.

38

[@)er ]


https://doi.org/10.5771/9783748902034
https://www.nomos-elibrary.de/agb
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One of the basic challenges to be resolved by the EU is how to bridge
the gap with its citizens. This study will approach the problem of the
democratic and civic deficit from the educational perspective by studying
EU citizenship education.’’

The term ‘EU citizenship education’ brings with it a two-fold challenge.
The two subjects which this study aims to link—namely, EU citizenship
and citizenship education—are to a certain extent each contentious in
their own right.

The two-fold challenge for ‘EU citizenship education’

S Which citizenship education?

The first challenge is to find a neutral and commonly accepted concept of
citizenship education. On the Beaufort scale, the winds in the field of citi-
zenship education range from calm indifference, via light breeze, to strong
gale, and storms causing structural damage. In the past, totalitarian
regimes such as nazism or communism have demonstrated the potentially
devastating effects of citizenship education. Today, ‘citizenship education’
is also provided by the Taliban (to boys only) and in Turkey (by loyal pro-
fessors only). The fear of social engineering, of a religious or ideological
nature, leads some to reject the need for citizenship education of any kind:
neither states nor schools have to ‘educate’ citizens. Osler, an authoritative
scholar on citizenship education, observes: ‘Citizenship is a contested sub-
ject and it is therefore not surprising that education for citizenship in
schools often tends to provoke heated debate and controversy’.>¢ Talking
about citizenship education is like opening Pandora’s box.’” A huge variety

55 Calls for research on this topic, in Walkenhorst, ‘Problems of Political Education
in a Multi-level Polity: explaining Non-teaching of European Union Issues in
German Secondary Schooling’ 354 (the democratic deficit is generally seen as an
institutional-structural problem; ‘[alstonishingly, few EU scholars have
approached the issue of the democratic deficit from an educational perspective)’;
see also Commission/EACEA/Eurydice, Citizenship Education at School in
Europe (2005) 62; S Philippou, A Keating and D Hinderliter Ortloff, ‘Citizenship
education curricula: comparing the multiple meanings of supra-national citizen-
ship in Europe and beyond’ (2009) 42 Journal of curriculum studies 291, 296.

56 A Osler and H Starkey, ‘Education for democratic citizenship: a review of
research, policy and practice 1995-2005" (2006) 21 Research Papers in Education
433, 435, see also 455.

57 T Olgers, ‘Escaping the Box of Pandora, in K O'Shea, EDC policies and regula-
tory frameworks’ (Strasbourg, 6-7 December 2001).

39

[@)er ]


https://doi.org/10.5771/9783748902034
https://www.nomos-elibrary.de/agb

Introduction

of definitions, approaches, objectives, sceptical and even hostile reactions
emerge. Sensitive questions often remain unspoken, e.g. how competent
are teachers, or, do pupils think sufficiently critically? To avoid propa-
ganda and the indoctrination of future voters, ‘politics’ is not considered
to be an appropriate curriculum subject.’® Although curriculum guidelines
often include citizenship education, there is reticence about it in practice,
as teachers want to avoid accusations of hidden agendas or the inappropri-
ate influencing of young minds in schools. A recurring problem is that
Member States fail to move beyond mere rhetoric on citizenship educa-
tion. Citizenship education goals are set, but surveys and scholars point to
an implementation gap.>® Everyone is in favour of citizenship education
(who would advocate having uneducated citizens?). How the abstract ideal
is to be translated into reality, however, is open to discussion. In its 2017
report, Eurydice draws attention to the fluidity of citizenship education.®®
Both ‘citizenship’ and ‘education’ are debatable concepts in themselves.
Combining them in ‘citizenship education’ intensifies the debate.
Brubaker is realistic: ‘Citizenship and nationhood are intensely contested
issues in European politics... They are likely to remain so for the foresee-
able future’.%! The same can be expected to hold true for citizenship educa-
tion. Shaw describes citizenship as ‘an open-textured concept’, with a host
of meanings, susceptible to interpretation and even ideological manipula-
tion, with no consensus even as to the methods for approaching it.* Citi-
zenship education can be accused of the same ‘muddiness’ as citizenship. It

58 Even the study of constitutional law at universities had to fight for acceptance.
See L Heuschling, ‘Wissenschaft vom Verfassungsrecht: Frankreich’ in A von
Bogdandy, P Cruz Villalén and PM Huber (eds), Handbuch Ius Publicum
Europaeum, vol 11 Offene Staatlichkeit- Wissenschaft vom Verfassungsrecht (CF
Miiller Verlag 2007).

59 Birzéa, ‘EDC policies in Europe - a synthesis’ 29; Commission/EACEA/Eurydice,
Citizenship Education at School in Europe (2017) 19-21.

60 Commission/EACEA/Eurydice, Citizenship Education at School in Europe
(2017) 19-21; variations in organisation and content, i.a. p 43, 45. See also Com-
mission/EACEA/Eurydice, Promoting citizenship and the common values of free-
dom, tolerance and non-discrimination through education: Overview of educa-
tion policy developments in Europe following the Paris Declaration of 17 March
2015 (2016).

61 R Brubaker, Citizenship and nationhood in France and Germany (3rd edn, Harvard
University Press 1996) 189.

62 ] Shaw, ‘The many pasts and futures of citizenship in the European Union’ (1997)
22 ELRev 554, 558. See also B Hoskins and others, Contextual Analysis Report: Par-
ticipatory Citizenship in the European Union (Report 1) (2012) 9- 12: countries have
developed different citizenship models (liberal, communautarian, civic republi-
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is not only citizenship which is a highly-charged concept: education in
general is contentious, with all that implies for our children: “What chil-
dren should learn at school and how the learning process should be orga-
nized is the source of never-ending challenge and change.’® It is true that
citizenship and education are the subject of rational reflection in political
and social sciences, in philosophy or legal theory, yet, it must be recog-
nised, both subjects reach into deeper layers of feelings, beliefs and values.
Sir Bernard Crick, on whose recommendation citizenship was introduced
into the English National Curriculum,® states that citizenship education is
important, ‘yet, it is also full of complications, conflicts and irrationali-
ties’.%5 There are countless theories of education, and the diverging view-
points of governments, parents, children, schools, and other stakeholders,
have to be reconciled. In the case of citizenship education in particular,
obstacles and inherent tensions are part of the game, and they are not
infrequently accompanied by terms such as suspicion, perennial debate,
painful, or malaise.%

How then can some common ground be found on the issue of citizen-
ship education? In the Member States, citizenship education is defined and
approached in many different ways because it is closely related to the his-
torical, political and cultural traditions of the nation states concerned.®”
Even the terminology used to designate citizenship and citizenship educa-

can, critical) based on civic traditions, societal problems, or the political leaning
of governing parties.

63 K Tomasevski, Human rights obligations: making education available, accessible,
acceptable and adaptable (Right to education Primers No 3, 2001).

64 Advisory Group on Citizenship, Education for citizenship and the teaching of democ-
racy in schools: the Crick Report (Qualifications and Curriculum Authority, 1998).
See also n 594.

65 Foreword to D Heater, Citizenship : the civic ideal in world history, politics and edu-
cation (3rd edn, Longman 2004) xi.

66 O Ichilov (ed), Citizenship and Citizenship Education in a Changing World
(Woburn Press 1998); J Arthur, I Davies and C Hahn (eds), The SAGE Handbook
of Educatio