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The African Union Use of Force to Uphold Democracy and
Constitutionalism in Practice: How Far Have We Gone?

Magdalena Sylister”

Abstract

This paper makes an assessment of how far the African Union (AU) has gone in exercising
the mandate of use of force as one of tools for upholding democracy and constitutionalism
within the continent. The key intention of this assessment is to scrutinize the suitability of
the use of force in the AU framework as one of the channels for safeguarding democracy
and constitutionalism. The work has employed qualitative research methods, relying on
both primary and secondary data. Parallel to that, four case studies from selected AU
missions in Africa have been relied upon (Burundi twice, Comoros, Mali and the Gambia).
Findings reveal that generally the AU has made significant strides in utilizing its mandate
in the use of force in upholding democracy and constitutionalism in Africa by restoring
peace, rule of law, stability, human security and in safeguarding people’s will. The AU has
also proved to be a reliable first responder in African constitutional crises given the fact
that intervention by the UN system takes too long to be engaged and that the UN does not
deploy peacekeeping forces where there is no comprehensive peace agreement. Despite that
encouraging development, critical challenges still exist. The AU has not succeeded in ad-
dressing one notorious vice in Africa which largely contributes to recurrent constitutional
crises, namely bad governance. Bad governance exists in various forms such as disrespect
of presidential term limits, nepotism and willful disregard of the will of the people in gener-
al elections. Other challenges include financial constraints to adequately fund large scale
operations, excessive reliance of donors for its peace operations, lack of political will from
some African states, and difficulties in harmonizing interests of all parties to conflicts. In
order to address these challenges, the AU should achieve its financial autonomy. It should
explore further on the lead nation approach and put in place a more formal system on terms
and conditions of participation of those nations and anchoring peace support operations.
The UA should also make more efforts to instill upon African leaders the culture of good
governance because it will greatly reduce constitutional crises which necessitate the use
of force in addressing them. Lastly, the AU should discourage procuring of peace deals
without the free consent of all the key actors in constitutional crises. Free consent is crucial
in ensuring that the peace deals will be adequately respected. The overall outcome of this
assessment therefore serves as an encouragement of the AU to continue working tirelessly
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in improving the mechanism of use of force because it has proved to be a potential tool for
upholding democracy and constitutionalism in appropriate circumstances.

Introduction

One of the key responsibilities entrusted upon the African Union (AU) is to uphold democ-
racy and constitutionalism among its Member States as articulated in the AU Constitutive
Act under the objectives and principles of the Union. The objectives include promoting
peace, security, and stability on the continent,! promoting democratic principles and insti-
tutions, popular participation and good governance,” as well as promoting and protecting
human and peoples’ rights in accordance with the African Charter on Human and Peoples’
Rights and other relevant human rights instruments.? Further to that, the Union’s relevant
guiding principles include respect for democratic principles, human rights, the rule of
law and good governance,* and condemnation and rejection of unconstitutional changes
of governments.’ Those objectives and principles are reiterated in the African Charter on
Democracy, Elections and Governance (ACDEG) of 2007.

In performing that task, the AU has been applying various methods depending on the
prevalent circumstances. One of those methods, which constitutes the focus of this paper,
is the use of force. The paper makes an assessment of AU’s progress from its inception up
to now in the use of force for purposes of upholding democracy and constitutionalism in
Africa. It starts by explaining the methodology used in conducting this study. Thereafter,
the paper briefly explores the background which gave rise to AU’s use of force regime;
followed by a discussion on the emergence of that regime. Subsequently, the article looks
at the framework of cooperation on the use of force between the AU and African Regional
Mechanism (RMs) on the use of force to address constitutional crises in Africa. That part
is followed by an extensive exploration of selected case studies and then an evaluative
analysis on AU’s progress in using force to uphold democracy and constitutionalism in
Africa. Those two parts constitute the heart of this study. A discussion on lessons learned
from AU’s progress will follow, and lastly the paper will be finalised by recommendations
and concluding remarks.

A. Methodology

This is a qualitative research relying on both primary and secondary data. Primary data has
been obtained through semi-structured interviews with three respondents. One respondent is

AU Constitutive Act (11 July 2000), article 3(f).
Ibid., article 3(g).
Ibid., article 3(h).
Ibid., article 4(m).
Ibid., article 4(p).
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from the East African Community Secretariat Headquarters in Arusha (Tanzania) while the
other two are from the AU Headquarters in Addis Ababa. The choice of those respondents
was based on their immense practical and theoretical experience in the field of peacebuild-
ing in Africa in general and use of force in particular. The interview with the respondent in
Arusha was done face-to-face while interviews with the other respondents were carried out
virtually due to COVID-19 -related travel restrictions. The interviews were conducted on a
strict condition that the responses are the respondent’s personal views and do not reflect an
official position of their institutions. Primary data was also collected from relevant reports
and commentaries. On the other hand, secondary data was obtained from a detailed review
of relevant legal instruments, periodicals and scholarly work.

At the centre of this assessment are a number of relevant AU missions in Africa in
which force was used, but given the need to make this study as specific as possible it will
be unrealistic to do a detailed analysis of all the missions. In view of that, this paper focuses
on only four case studies, namely, the Comoros, Burundi, the Gambia and Mali. The major
reason for those choices is that the missions deployed in those countries contain diverse
clements which offer a good basis fora detailed analysis. In Comoros the paper focuses
on the 2008 operation democracy while in Burundi, two missions, namely, the African
Union Mission in Burundi (AMIB) and the African Prevention and Protection Mission in
Burundi (MAPROBU), are highlighted. As for Mali and The Gambia, African-led Interna-
tional Support Mission to Mali (AFISMA) and the 2017 intervention led by the Economic
Community of West African States (ECOWAS) are respectively analysed.

B. Background

The United Nations (UN) Charter prohibits use of force except for only two exceptions.®
Those exceptions are self-defence, as noted in Article 51, and action under Article 42, taken
by the UN Security Council (UNSC) so as to maintain international peace and security
pursuant to Chapter VII of the UN Charter.” The right of self-defence can be resorted to
individually or jointly.® As a result, even in situations where a state is acting in self-defence,
it must ultimately yield to the international order as established by the UN Charter, and the
decisions of the UNSC.? Further to that, self-defence can only legally take place when an

6 Article 2 (4) of the United Nations Charter provides that “All Members shall refrain in their
international relations from the threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with the Purposes of the United
Nations.”

7 Jean Allain, ‘The True Challenge to the United Nations System of the Use of Force: The Failures of
Kosovo and Iraq and the Emergence of the African Union’, 2003 (https://www.researchgate.net/pub
lication/233668972_ The True Challenge to the UN Use of Force), p. 240.

8 Ibid., pp. 240-241.

9 Ibid., p. 241.
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armed attack takes place against a state.!? As noted by the ICJ in the Nicaragua case!! and
affirmed later in its 1996 Advisory Opinion in the Nuclear Weapons case,'? self-defence
should only be limited to measures that are proportional to the armed attack and necessary
to respond to the attack.!3> Actions which are retaliatory or punitive in nature will not
be considered as part of self-defence.'* In the same vein, the methods and extent of the
defence must be proportional to magnitude of the attack which has triggered the defence.!®

With regard to its mandate, the UNSC may sanction the use of force for purposes of
maintaining or restoring international peace and security.!® As originally conceived, the
UN Charter called for states, under Article 43 to make available to the United Nations
armed forces and other items necessary to maintain the peace. The Charter further called
on a Military Staff Committee to assist the UNSC in the employment of these forces.!”
However, such forces were never made available to the Council on a permanent basis,
instead the practice which has developed within the UN is for states to provide troops
from their military on an ad hoc basis, thus making the Council dependent on the will of
individual Member States to act.!®

In invoking the mandate explained above, the UNSC must first make a determination
that situations which affect international peace and security do, in fact, exist. Further,
the Council must make that decision by majority vote.!® Making such a determination,
however, is limited by the requirement of receiving both a majority vote of the fifteen
members and no negative votes of the five permanent members, thus effectively providing
those five members with the ability to veto the passage of any UNSC resolution.?

It is apparent that the established parameters for the use of force stipulated under
Articles 42 and 51 of the UN Charter are predicated on the ultimate control by the UNSC.2!
That means all regional arrangements such as the AU, which fall under Chapter VIII on
regional agencies, are not an exception.?? Parallel to that regime is the human security
and responsibility to protect doctrine. The doctrine makes it clear that sovereignty entails

10 Ibid., p. 242.

11 Military and Paramilitary Activities in and against Nicaragua (Nicaragua c. United States of
America), Merits, Judgment of 27 June 1986, I.C.J. Reports 1986, para. 194.

12 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, ICJ Reports
1996, para. 48.

13 Allain, note 7, p. 243.

14 1Ibid.

15 1Ibid., pp. 243-244.

16 UN Charter (26 June 1945), Chapter VII.
17 Allain, note 7, p. 244.

18 1Ibid., p. 244-245.

19 Ibid., p. 245.

20 Ibid.

21 Ibid., p. 248.

22 1Ibid., pp. 248-249.
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responsibility on the part of the state to provide for the security of its citizens.”> However,
when a state is unwilling or unable to protect its population or is targeting its citizens, the
responsibility to protect is transferred to the international community.?* Accordingly, the
international community has an obligation to act under these circumstances, even without
the consent of the target state.>> Furthermore, the international community may respond
with military force, if necessary and only as a last resort, in the framework of the UN
Charter.?®

The criteria for intervention also referred to as threshold conditions or the “just cause
threshold” are derived from established inter- national human rights principles. They are
described as: large-scale loss of life, actual or apprehended, with genocidal intent or not,
which is the product of either deliberate state action, or state neglect or inability to act,
or a failed state situation; or large-scale ethnic cleansing, actual or apprehended, whether
carried out by killing, forced expulsion, acts of terror or rape.?” The responsibility to
protect suggests that authorization for intervention should be provided by the international
community, and more specifically, by the UNSC.?

Notably, regional organizations or a “coalition of the willing” are permitted to make
interventions if the UNSC fails to act.*’In situations where the UNSC does not respond
appropriately, the question of intervention can be deliberated by the General Assembly
in emergency special session under the "uniting for peace" resolution, whilst regional or
sub-regional organizations within their area of jurisdiction can act under chapter VIII of the
UN Charter.3® On that basis, the UN System recognizes existence of regional arrangements
or agencies as long as they are consistent with the purposes and principles enshrined in
the UN Charter’! and on a condition that such regional organizations are authorized by
the Council.3? Parallel to that, regional organizations are obliged to keep the UNSC fully
informed of activities undertaken or in contemplation for the maintenance of international
peace and security.®* It is thus clear that regional organizations are required, under the UN
framework, to act under the umbrella of the UNSC.3*

23 Kristiana Powell and Thomas Tieku, The African Union's New Security Agenda: Is Africa Closer
to a Pax Pan-Africana?, in International Journal 60 (2005), p. 945.

24 Ibid.
25 Ibid.
26 Ibid.

27 International Commission on Intervention and State Sovereignty (ICISS), ‘The Responsibility to
Protect’ 1 December 2001, p. xii.

28 Powell and Tieku, note 23, p. 945.
29 1Ibid., p. 946.

30 Ibid.

31 UN Charter, article 52.

32 Ibid., article 53.

33 Ibid., article 54.

34 Allain, note 7, p. 249.
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However, that is not always the case for Africa. The AU has created its own machinery
for peace and security in general and use of force in particular which does not subordinate
itself to the UN system. The move came after Africa’s realisation that the UN system
is not responsive enough to African problems. From the end of the 1990s, the African
continent had been marginalized in ways it had not been during the height of the Cold
War.3> This remains true in the area of international peace and security, where African
states have come to realize that they cannot depend on the Members States of the UNSC to
ensure stability on the continent. As a result, African States have decided to depart radically
from the normative framework established by the UN in 1945.3¢ By virtue of that exodus,
two important developments have been observed. Firstly, Africa seems to be knowingly
deviating from the requirements on the use of force stipulated.’” Secondly, the continent
no longer submits to the mandatory pre-condition that, apart from self-defence purposes,
recourse to the use of force must always be authorised by the UNSC. It is clear that the
continent will invoke the use of force in appropriate conditions whether with or without
permission from the UNSC.3®

Of great importance has been the fact that African states witnessed the precedent-set-
ting intervention of West African troops in both Liberia and Sierra Leone without a Security
Council mandate; but just as crucial was the manifest failure of the UNSC to act to prevent
the 1994 Rwandan Genocide.>® These factors led African States to come to the conclusion
that they should take control over their own destiny regarding regional peace and security
and turn their backs on the normative framework of the United Nations System.*

This move can be found in the 1990 intervention by ECOWAS in Liberia.*! This
regional organization, responding to the Liberian civil war, established the ECOWAS
Ceasefire Monitoring Group or ECOMOG which sent five thousand troops to keep the
peace, restore order and ensure the ceasefire between the Government and the rebels.*?
Although it took until 1996 to maintain peace, the break allowed elections to take place
with the result that the former rebel leader, Charles Taylor, became the Liberian President in
1997.4 Although the Liberian Ambassador to the UN had sought to bring the conflict to the
attention of the UNSC in June 1990, the Council failed to consider the issue until January
1991, that is, some five months after the ECOWAS intervention.**

35 Ibid.

36 Ibid., p. 259.

37 See UN Charter, article 2(7) and Chapter VIIL
38 Allain, note 7, pp. 259-260.

39 Ibid.

40 Ibid., p. 260.

41 1Ibid.

42 Ibid.

43 Ibid.

44 Ibid.

(@) ev-ne |


https://doi.org/10.5771/2363-6270-2022-1-84
https://www.nomos-elibrary.de/agb

90 Recht in Afrika — Law in Africa — Droit en Afrique 25 (2022)

In undertaking this military intervention, ECOWAS was obviously in violation of the
normative order as established by the UN Charter.*> Without the consent of the UNSC,
ECOWAS states were in breach of their obligations regarding the use of force as UN Mem-
bers States; while the organization itself was in violation of Article 53 UN Charter which
prohibits taking of enforcement actions under regional arrangements or by regional agen-
cies without the authorization of the UNSC.#¢ Despite that non-compliance, the ECOWAS
intervention was supported by the UN and the whole of the international community.*’
While the UNSC tacitly accepted the role of West African States in Liberia for more than
two years, it declared its support openly for ECOWAS in November 1992 when, by virtue
of Resolution 788, it commended ECOWAS for its efforts to restore peace, security and
stability in Liberia.*®

Again, in 1998, ECOWAS intervened in Sierra Leone without the authorization of
the UNSC.* The move was a result of a coup d’état in May 1997, where the elected
President of Sierra Leone was deposed.’® While OAU was to call for the restoration of
the elected President, the UNSC invoked Chapter VII in October 1997, demanding that the
military junta take immediate steps to relinquish power in Sierra Leone and imposed travel
restrictions on its members as well as a petroleum and arms embargo.’! The Council, while
not giving ECOWAS a green light to intervene, did authorize it to ensure strict implementa-
tion of the provisions regarding the embargo.’?> With the international community firmly
against those who had taken power, the parties agreed to the October 1997 Conakry Peace
Agreement which had attached to it a six-month time frame.’> When it became clear that
the peace was not holding, ECOMOG troops intervened in February 1998 without UNSC’s
authorization, reinstalling the elected President to power.>*

Thereafter, ECOWAS moved to institutionalize the power it had appropriated from
the UNSC in the domain of peace and security.®> By its 1999 Protocol relating to the
Mechanism for Conflict Prevention, Management, Resolution, Peace-Keeping and Security,
ECOWAS decided that its newly established Mediation and Security Council could autho-
rise all forms of intervention and decide particularly on the deployment of political and

45 1Ibid., p. 261.
46 Tbid.

47 Tbid.

48 Tbid.

49 Tbid.

50 1Ibid.

51 Ibid.

52 Tbid.

53 Tbid.

54 Tbid., pp. 261-262.
55 Ibid., p. 262.
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military missions.’® Those two undertakings marked the beginning of a new chapter on the
way Africa handles her own problems. They revealed Africa’s strength and determination
in taking care of peace and security in the continent especially after it had become clear that
prompt assistance from outside sources is unreliable.

The 1994 Rwanda Genocide was another wake-up call for Africa following the disap-
pointments from the UN system. The traumatic effects of the Genocide moved African
states to establish a mechanism to ensure that such mass killing would not happen again.’’
The memory of African States and the continent as a whole remains scared by the mass
slaughter which transpired in its midst and the indifference to it manifested by the inter-
national community as demonstrated by the UN own acknowledgement of its failure to
prevent, and subsequently, to stop the genocide.>® A Panel of eminent personalities brought
together by the Organization of African Unity (OAU) stated that members of the UNSC,
specifically France and the United States, consciously chose to abdicate their responsibility
for Rwanda.>® Two weeks after the genocide had commenced, the UNSC decided to reduce
its peacekeeping forces in Rwanda; and a month into the murder spree, which saw approxi-
mately 800,000 Tutsi and moderate Hutus killed, Council members were still, though well
informed of what was transpiring on the ground, unwilling to use the term “genocide” and,
as a result, delayed action which could have mitigated some of the atrocity.*°

The reputation of the UNSC was further tarnished in the eyes of African States for its
authorization of Operation Turquoise, a French peacekeeping mission which, in essence
provided assistance to the génocidaires allowing them to escape to create, in Eastern Zaire
(currently Democratic Republic of the Congo), a rump genocidal state on the very border
of Rwanda.’! The OAU Panel noted that the genocide had repercussions which went far
beyond the borders of Rwanda, as it noted that the 1994 genocide in one small country
ultimately triggered a conflict in the heart of Africa that has directly or indirectly touched at
least one-third of all the nations on the continent.®

In view of those developments and in the light of the doctrine of human security and
responsibility to protect, the OAU Panel called upon the OAU to establish appropriate
structures to enable it to respond effectively to enforce the peace in conflict situations.®3
That call was heeded by the OAU, as it sought to reinvent itself and move towards taking

command over its own destiny with regard to issues of the use of force.%*

56 Ibid.
57 Ibid., p. 263.
58 Ibid.
59 Ibid.
60 Ibid.
61 Tbid.
62 Tbid.
63 Ibid., p. 264.
64 Tbid.
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C. Use of Force under the African Union

The use of force by the AU in the territory of a Member State can occur in four (4) forms.
The first one is by way of an intervention pursuant to a decision of the Assembly in respect
of grave circumstances, namely: war crimes, genocide and crimes against humanity.®> A de-
cision to intervene under this option is done by the Assembly on its own initiative without
the consent of the territorial state.® The second form is intervention upon a request by a
Member State in order to restore peace and security.®’” The third situation was introduced
in the 2003 Protocol which amended the AU Constitutive Act in Article 4 (h), although
the said amendment has not yet come into force. The amendments extended the right to
intervene to situations that pose a serious threat to legitimate order to restore peace and
stability in the Member State of the Union upon the recommendation of the Peace and
Security Council (PSC). Ben Kioko emphasizes that the addition to Article 4 (h) of the
AU Constitutive Act was adopted with the sole purpose of enabling the Union to resolve
conflicts more effectively on the continent, without ever having to sit back and do nothing
because of the notion of non-interference in the internal affairs of member States.®® Lastly,
AU?’s intervention can take place in the form of peace support missions as provided for
under Article 7(1(c)) of the PSC Protocol, 2002.

Similar provisions on those situations allowing use of force are reiterated in the 2002
Protocol Relating to the Establishment of the AU Peace and Security Council (PSC Proto-
col) in Article 4(j) and (k); as well as Solemn Declaration on a Common African Defence
and Security Policy such as in Article 11(f) and (h). Moreover, Article 7(1(c)) of the PSC
Protocol empowers the PSC to authorize the mounting and deployment of peace support
missions.

From those provisions, it can be deciphered that a constitutional crisis which can justify
the AU’s intervention is mainly the one which leads to war crimes, genocide and crimes
against humanity or if there is a request by a territorial state in which the crisis has occurred
so as to restore peace and security in that country. The Constitutive Act and the Protocol
on the PSC provide the AU with unparalleled powers to trump the sovereignty of member
states in order to protect vulnerable populations and restore peace and security.” These
changes, if put into practice, may move Africa closer to an inclusive peace that is centred
on protecting vulnerable populations.”®

Each form of intervention has its own nature and scope. An intervention without the
consent of territorial state will happen in response to war crimes, genocide and crimes

65 AU Constitutive Act, article 4 (h).

66 Ben Kioko, The Right of Intervention under the African Union’s Constitutive Act: From Non-inter-
ference to Non-intervention, in International Review of the Red Cross 85 (2003), p. 817.

67 AU Constitutive Act, article 4 (j).
68 Kioko, note 66, p. 817.

69 Powell and Tieku, note 23, p. 14.
70 Ibid.
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against humanity. The aim would be protection of human security from those crimes. AU’s
attempt to deploy the African Prevention and Protection Mission in Burundi (MAPROBU)
in 2015 is a clear illustration in this case. An intervention upon a request by a Member
State in order to restore peace and security can have the effect of protecting both the state
security and the population which is in jeopardy as a result of loss of peace and security.
A good example is the request made in 2008 by the Comoros central authority to the AU
for support to re-establish the authority of the Government of the Union of Comoros on
Anjouan. With regard to peace support operations, these can be for protecting both human
security and state security depending on the extent of a particular mandate. AMIB is an
appropriate example of such operations. The intended end result of this mission was to
protect civilians as well as restore a constitutional order in the country.

Decisions to intervene are made by the Assembly of the Union at two levels, namely,
on its own initiative’! and at the request of a member State.”> Decision making by the
Assembly is by consensus or, failing which, by a two-thirds majority of member States
eligible to vote.”> Generally, the Assembly meets at least once a year in ordinary session;
but also, it can meet in extraordinary sessions at the request of any Member State and on
approval by a two-thirds majority of the Member States.” It is worth noting that decisions
to intervene in situations that pose a serious threat to legitimate order in the Member State
of the Union are made upon the recommendation of the PSC.”

The AU will choose a mode of intervention depending on the nature of constitutional
crisis in existence and other determining or peculiar circumstances. In the Comoros, the
AU deployed Operation Democracy because there was a request for assistance. AMIB was
deployed in Burundi due to the complex nature of the conflict which greatly endangered
lives of civilians and the constitutional order. Most importantly, the choice was triggered by
the need of an urgent response and the fact that the UN could not intervene because there
was no comprehensive peace agreement in force yet.

For the case of MAPROBU, the AU was prepared for the first time to make an
intervention without the request of the host nation (Burundi) because the violence that
had erupted was too severe as far as human security was concerned and there was no
indication that the host government was going to request assistance. In the Gambia during
the constitutional crisis caused by the sitting President Yahya Jammeh’s refusal to concede
defeat, the type of intervention was determined by the crisis which was posing a serious
threat to the country’s legitimate order whereby the purpose of the intervention was to
restore peace and stability.

71 AU Constitutive Act, article 4 (h).
72 Ibid., article 4 (j).
73 Ibid., article 7(1).
74 1Ibid., article 6(3).

75 1Ibid., article 4(h). See also Protocol on Amendments to the Constitutive Act of the African Union
0f 2003 (11 July 2003).
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The AU carries out the use of force mandate through its mechanism for peace and
security, namely, the African Peace and Security Architecture (APSA). As indicated above,
the actual power of decision in situations of recourse to the use of force is vested in the
Assembly of Heads of State and Government, the supreme organ of the AU. Below that
Assembly is the PSC, which became fully operational in 2004.7¢ The PSC works closely
with a number of established mechanisms and structures which assist it in its work. The
first mechanism is the Continental Early Warning System (CEWS), which is designed to
collect data and information from the ground, anticipate and make recommendations for
measures to prevent conflicts.””

The second one is the African Standby Force (ASF), which was established under
Article 13 of the PSC Protocol.”® The ASF engages in, among others, intervention in
accordance with Article 4(h) and 4(j) of the AU Constitutive Act. The ASF is supposed
to be composed of regional brigades ready for rapid deployment at appropriate notice on
missions decided by the PSC or interventions authorized by the Assembly.”” The member
states contributing to the ASF validated their troops in December 2014. These include
motorized and light infantry battalions, reconnaissance squadrons, marine and air assets,
civilians and formed police units, among others.®® This shows a serious commitment in
the advancement of the notion of African solutions to African problems.®! Next there is
the Military Staff Committee, which advises and assists the PSC on all questions relating
to military and security matters, including those concerning military intervention to stem
humanitarian crises.3?

Another component of the APSA is the Common African Defence and Security Policy
(CADSP), adopted by Heads of State and Government of member states of the African
Union in the second extra-ordinary session, in Sirte (Libya) in 2004. Some objectives of
the CADSP to the use of force include to ensure collective responses to both internal
and external threats to Africa, in conformity with the principles of the Union;®® enable
the achievement of the latter’s objectives, especially those relating to defence and security

t84

matters which are contained in Articles 3 and 4 of the AU Constitutive Act®* and serve as a

76 See Protocol Relating to the Establishment of the Peace and Security Council of the African
Union, Durban (9 July 2002).

77 1Ibid., articles 2(2) and 12.
78 1Ibid., articles 2(2) and 13.
79 Ibid. , article 13(2).

80 Kasaija Phillip Apuuli, ‘The AU’s Peace and Security Architecture: The African Standby Force’,
in Tony Karbo and Timothy Murithi (eds.), The African Union — Autocracy, Diploma and Peace-
building in Africa, London, New York and Cape Town, 2018, pp. 149-182.

81 Ibid., p. 173.

82 Protocol Relating to the Establishment of the Peace and Security Council of the African Union,
article 13(8).

83 Ibid., article 13(a).

84 Ibid., article 13(b).
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tool for the simultaneous enhancement of defence cooperation between and among African
States, and the consolidation of national defence.®

CADSP also aspires to eliminate suspicions and rivalry among African States, a factor
that has traditionally engendered conflicts on the continent and hindered interstate coopera-
tion and integration in Africa;®¢ provide a framework for AU Member States to cooperate
in defence matters, through training of military personnel; exchange of military intelligence
and information (subject to restrictions imposed by national security). CADSP’s mandate
also extends to the development of military doctrine; and the building of collective capaci-
ty;37 enhancing AU’s capacity for and coordination of, early action for conflict prevention
containment, management, resolution and elimination of conflicts, including the deploy-
ment and sustenance of peacekeeping missions and thus promoting initiatives that will
preserve and strengthen peace and development in Africa.®® Not only that but also CADSP
is expected to provide guidance in the development and enhancement of the collective
defence and strategic capability as well as military preparedness of Member States of
the AU and the continent.®® Other areas falling under CADSP scope include providing a
framework to establish and operationalize the African Standby Force provided for in the
Protocol Establishing the Peace and Security Council®® and integrating and harmonizing
regional initiatives on defence and security issues.”!

African Capacity for Immediate Response to Crisis (ACIRC) is another crucial ingredi-
ent. ACIRC was established in 2013 since leaders in Africa were too slow to make quick
decision in response to crisis.”> For example, it was observed that it had taken leaders in
ECOWAS eleven meetings in eleven months polishing the decision to intervene in Mali,
until one day they woke up and the rebels were matching towards Bamako.”

ACIRC’s main aim is to provide Africa with a strictly military capacity with high
reactivity to respond swiftly to emergency situation upon political decisions to intervene in
conflict situations within the continent.’* The purpose is to establish efficient, robust and
credible force, which can be deployed very rapidly, able to conduct operations of limited
duration and objectives or contribute to creating enabling conditions for the deployment of
larger AU and/or peace operations.”> ACIRC is premised on volunteerism by member states
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and the ability and capacity of states to deploy (within 15 days).?® Other principles include
continentalism rather than regionalism, as well as self-sustenance and collective security.®’
Even though the ACIRC was mooted in May 2013, sadly when the crisis in CAR escalated
during that year and beyond, the capacity was not activated.”®

The above mechanism exists within a governance structure that comprises of the Pan
African Parliament;” the African Commission of Human and People’s Rights; Regional
Mechanisms (RMs) for conflict prevention, management and resolution;'% international
organizations (particularly the UN);!°! and civil society organizations.!?? Generally, APSA
is a manifestation of the AU’s political principle of African solution to African problems,
essentially an issue of self-determination.!®® Most of the APSA structures/pillars that are
now up and running provide Africa with ownership and a large stake in the process of
resolving the problems of peace and security on the continent.!%4

D. Framework of Cooperation between the AU and RMs on the Use of Force to
Address Constitutional Crises in Africa

The AU implements the principle of subsidiarity in order to build the capability of Regional
Economic Communities (RECs) to ensure peace in the regions,'%® as reflected in, among
others, Articles 7(j) and 16 of the PSC Protocol of 2002. RMs are part of the overall
security architecture of the Union.!% The PSC and the Chairperson of the AU Commission
are mandated to harmonize and coordinate the activities of RECs/RMs in the field of peace,
security and stability to ensure that these activities are consistent with the objectives and
principles of the Union;!%”
the promotion and maintenance of peace, security and stability.'%® The modalities of such

and to work closely with them for an effective partnership in
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partnership shall be determined by the comparative advantage of each and the prevailing
circumstances.'?

That relationship can be seen in, for instance, the work of ECOWAS and East African
Community (EAC) in maintaining stability in West and East Africa respectively, and the
role of the Southern Africa Development Community (SADC) in successful peace process-
es in Madagascar, Lesotho and Zimbabwe.!'® SADC took the lead in facilitating mediation
processes, in deploying security forces in the case of Lesotho to secure peace, and in
peacebuilding measures like training, confidence building and humanitarian assistance.!!!
It reported regularly to the PSC and sought endorsement of regional peacebuilding efforts
while looking for refreshed mandates. The AU heavily relied on the ability of the region to
provide political, security and financial resources to these peace processes.!!?

The role of the EAC in bringing peace back to Burundi in 2015 and the role of the
Intergovernmental Authority for Development (IGAD) in facilitating South Sudan’s peace
negotiations after a devastating civil war in 2016 vindicate the AU approach of devolving
responsibility for peacebuilding to regional organisations closest to the situations.'!* Devo-
lution of peacebuilding responsibilities strengthens the capacity of the regional organization
to respond swiftly to prevent, manage and resolve conflicts and crises for purposes of
building permanent peace.!!#

In general, since its operationalization in 2004, the PSC has worked closely with
RECs/RMs by consulting on initiatives aimed at anticipating and preventing conflicts,
and in circumstances where conflicts have occurred, in peace-making and peace-building
functions. The PSC has also engaged in a regular exchange of information involving RMs
in the Continental Early Warning System and the ASF, allowing RMs to participate in PSC
deliberations and establishing liaison offices in RMs and vice versa.!'> In the following
section, this paper explores five AU missions in which force was used in a bid to restore
democracy and constitutionalism.

E. Selected case studies
1. Comoros

In 2007-2009, the AU pursued a forceful intervention, partly in reaction to the escalating
secessionist crisis in Anjouan and the failure of previous diplomatic efforts to resolve
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matters.''® The intervention was known as ‘Operation Democracy’ and in response to a re-
quest from the Comoros central government. Presumably, it was easy for the central author-
ity to the request because the intervention would enable it to defeat the Anjouanese seces-
sionists and retain power.

1. Problem and AU’s Action

The Comoros islands originally consisted of four islands: Grande Comore (Njazidja),
Mohéli (Mwali), Anjouan (Nzwani) and Mayotte.!'” In the mid-19" century Mayotte came
under French control.!'$ Fifty years later the other islands followed suit.''® In 1947, the Co-
moros was given the status of an overseas territory and in 1961 became self-governing.'?°
After a referendum, three of the islands Mohéli, Grand Comore and Anjouan became inde-
pendent in 1975, while the fourth island, Mayotte, remained under French administration.
The history of the Comoros since its independence has been marked by instability.'?!

There has for example been around 20 coup d’états over the past three decades.!?
Much of the unrest is a consequence of a continuous power struggle between the three
islands.'?® In 1997 Anjouan and Mohéli declared their respective islands independent,
something that was not recognized by neither Comorian government nor the International
Community.'?* To solve the disagreement and facilitate decentralisation the three islands
whilst remaining part of the Comoros were given their own president, parliament and local
government as a result of the OAU-brokered Antananarivo Agreement, from 2001.'% In
addition, a presidency for the Union of the Comoros, which would rotate between the
islands every four years, was established.'?® The Comoros thus became a federation.'?” This
was complemented by an agreement signed by the Comorian parties in 2003, stipulating the
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holding of elections before the end of 2004.!*8Despite the newfound self-determination es-
tablished on Anjouan and Mohéli by the creation of the federation, secessionist sentiments
still existed on the islands, particularly on Anjouan.'?’

Apart from having local governance, the islands also managed their own finances.!3°
Nonetheless, each island had to contribute to the federal budget and in 2003 a revenue
sharing agreement according to which all the islands, as well as the Union as a whole,
should receive a certain percentage of the total revenue came into effect.!3! Those who
were in favour of secession on Anjouan disliked the revenue sharing mechanism mainly
because Anjouan was the richest of the islands due to its hosting of the only deep-water
port inside the Union, which gave control over the international trade and did not wish to
share these revenues.'3?

Economic disparity and the control of resources were thus important drivers in the
conflict that would later result in the establishment of MAES and Operation Democracy.!??
Allegations of the revenue sharing mechanism not being properly adhered to by all the
islands halted the cooperation between the islands prior to the 2006 Union of the Comoros
presidential election, as the custom revenue from the Moroni port, located on Grande
Comore, decreased significantly.'3* Even so, the elections took place as planned and, due to
the rotation of the presidency, Ahmed Abdallah Sambi from Anjouan was chosen president
of the Union.!3 The elections were widely regarded the first democratic transition of power
in the Comoros.'3¢

In 2007, the elections of the presidents of each island were held.!'3” Prior to the
elections the constitutional court ruled that the term of the elected president of Anjouan,
Mohamed Bacar, was over and that he should step down.!® Bacar had previously come
to power through a coup in 2001 and then got elected president in 2002.'3° Bacar argued
that the court ruling was biased and questioned the legitimacy of the court, refusing to
surrender his power.4" As a consequence incidents of violence and intimidation occurred
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on Anjouan.'#! In the turmoil ensuing from the government of the Union trying to enforce
the court order, two national soldiers were killed by the Anjouan security forces, and as a
result of the instability, the government of the Union postponed the elections.!*?
Nevertheless, Bacar went ahead with elections as originally planned and declared victo-
ry, claiming to have won 90 % of the votes.!** Both the AU and the government of the
Union of Comoros rejected the result of the election, declaring it invalid.'** In an attempt to
put pressure on Bacar, the AU imposed targeted sanctions on him and other political lead-
ers on Anjouan during the fall of 2007.'45 These, however, had little effect and in early
2008 the president of the Union therefore asked for more support from the AU to increase

its backing of the government of the Union’s attempts of regaining control over Anjouan.!4

This resulted in the establishment of Operation Democracy. 4

148 and succeeded to restore the

central authority on the island.'*® The AU’s interventions in Comoros both accomplished

In that operation the AU applied to military action

their primary objectives swiftly and without difficulty.!>® The 2006 elections proceeded
according to plan and the Anjouanese secessionists were defeated.!>! Thereafter, the AU,
in partnership with the international community and key actors such as France, has led the
efforts to facilitate the process of national reconciliation in Comoros.!3? In the decade since
the missions, Comoros has become more stable.!3?

Operation Democracy in the Comoros succeeded despite the fact that the AU’s usual
leading nations did not participate.!> South Africa, Kenya, and Nigeria all stayed on
the side-lines during the military operation.!>> In fact, South Africa, which had been the
key player in other earlier AU involvement in Comoros, specifically opposed the use of
force.!3® The fact that the military intervention took place over the wishes of the dominant
southern African state, argues Kwaku Asante-Darko, underscores the primacy of the AU
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as a continental organization over the position of any of its individual Member States.!*’
Importantly, the Comoros also requested that the AU intervene in its internal affairs.!*® Co-
morian forces were part of the operation, and the local population generally supported the
intervention.'>® The military collaboration between Tanzania and Sudan, along with support
from Senegal, Libya, and France, rapidly accomplished its central mission.!®® The AU’s
Comoros mission demonstrated that it could undertake effective short-term peace opera-
tions.'®! This was possible because the mandates were carefully aligned to the needs and
capabilities of the missions.!¢?

Since Operation Democracy, the Comoros has remained reasonably stable, holding sev-
eral rounds of successful elections, though with some minor fights and property destruction
between factions.'®> Many commentators remain concerned that the underlying conditions
that led to conflict, in particular very poor economic prospects and poor capitol-periphery
relations, have not been adequately addressed.'® However, overall, the AU has held up its
efforts in Comoros as a qualified success story.!6

2. Constraints and achievements

The major constraint of the mission is that the AU has been criticised for resorting to the
use of force in Comoros.'®® For example, South Africa was not in support of a military
intervention on a ground that the situation could be contained politically.'®” As a result,
South Africa did not take part in the mission. However, the military intervention was
requested and supported by the Comoros’ central government. Most importantly, the use
of force had the intended impact in that it removed Colonel Bacar and contributed to an
environment receptive to dialogue.!®® The swift victory of the combined forces of the AU
and the central Government of Comoros prevented an escalation of the dispute between
Anjouan and the central government!®® hence justifying the use of force. Another setback
is that AU’s leading nations like South Africa did not participate mainly due to having
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a different opinion on the appropriate mode of intervention. However, since this was a
small-scale mission, the absence of those nations did not affect the success of the mission.

With regard to achievements, operation Democracy did accomplish what it was there
to do, to wit, restoring the authority of the Government of the Union by taking control
over the island in just about 24 hours.!”° This implies that when the AU applies appropriate
strength, in proportion to the type of crisis it is supposed to solve, it might indeed accom-
plish what the mandate has stipulated.!”’ Operation Democracy has been a breakthrough
for the AU when it comes to planning and conducting peace operations.'”> The force gener-
ation process was quick and the mission reached the number of troops that was needed to
accomplish its mandate.!”® In comparison with other AU PSOs, it did so with almost no
support from partner countries.!” Operation Democracy was much narrower in its mandate
and deployed in a far less complicated conflict environment with relatively little resistance
from Bacar and his security forces, which made it fairly easy for the operation to gain
control over Anjouan.'”> When compared to other peace operations, Operation Democracy
shares several features with, for example, many European Security and Defence Policy
(ESDP) missions; such as a limited scope, set time and clear objectives.!’® These operations
have been considered significant successes, at least by the European Union (EU), and their
contribution should, like that of Operation Democracy, not be any less appreciated simply
because they had a more specific task and limited scope.!”’

In general, AU showed strong political will in its engagement in Comoros and was
instrumental throughout the process.!’® This experience highlights the seriousness with
which parties consider the AU, as with other mediators, when it speaks and acts swiftly,
decisively, and with clarity.!”®

1. Burundi

Two relevant missions will be examined namely the African Union Mission in Burundi
(AMIB) and the African Prevention and Protection Mission in Burundi (MAPROBU).
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1. African Union Mission in Burundi

The AMIB was the first AU-mandated armed peace operation. AU opted for this type of
operation because the conflict was very complex to the extent that there was a threat of out-
break of another genocidal war. By then there was no urgent international intervention and
UN was unwilling to intervene due to the absence of a comprehensive peace agreement.
Most importantly, the crisis occurred at the time when AU had just been transformed from
OAU and so the Union was eager to prove its commitment to providing African solutions
to African problems.

a. AU’s Action

AMIB’s deployment was authorised in 2003 before the inauguration of the AU’s Peace and
Security Council.'® The peace mission mirrored the AU’s ambition to intervene in African
conflicts where the UN was either not too interested or delayed in responding to a volatile
security situation in which there was no comprehensive peace agreement. '8!

The Burundian conflict was centred on the control of state power and apparatuses.'®?
The conflict was rooted in the unequal distribution of state power and socio-economic
benefits along ethnic lines.'®® Burundian state institutions were privatized by ethnic and
regional identities hence creating a disconnection between the state institutions and the
population.!®* Despite the Hutu’s demographic strength, the minority Tutsi had dominated
Burundi’s political and economic lives in both the pre- and post-independence periods,
and ethnicity became an instrument in the hands of the political elite for political and
socioeconomic competition.!®5 The privatisation of the state by the ruling elite had always
been exploited through patronage and clientelism.'¢ The Tutsi’s control of power on many
occasions caused Hutu uprisings.'®” The Tutsi’s monopoly of state power is a product of
history; it was exploited by the colonial administration for its benefit and continued by the
leaders of the Burundian post-colony.'8#

Burundi’s low-intensity ethnic conflict exploded in October 1993 due to the assassi-
nation of President Melchior Ndadaye and other high-ranking officials by the extremist
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elements within the FAB (Forces Armées Burundaises).'® The killing plunged the country
into a spiral of violence as the Hutu massacred many Tutsi.'”® Ndadaye's assassination
created a tense situation that resulted in retaliations by the combination of the FAB,
gendarmerie and militias in the indiscriminate killings of Hutu peasants and officials.!!
The consequences of the inability of the political elite to resolve the crisis that engulfed
the country in a timely manner meant that the parliament was deadlocked, and hence the
country experienced what has been described in the Burundian political literature as a
“creeping coup,” through which the Tutsi elite in the opposition were gradually restored
to power with the help of the military.!°? Various efforts including peace talks were made
to resolve the conflict at no avail. Eventually, the Central Organ of the OAU Mechanism
during its 91st Ordinary Session in Addis Ababa mandated the deployment of AMIB on
2 April 2003."3 A number of factors accounted for AMIB’s deployment.'®* First, the
conflict in Burundi was seen both by the AU and the RPI (Regional Peace Initiative on
Burundi) in the context of the interlocking nature of the wider Great Lakes region’s conflict
dynamics.'%

On that basis, regional leaders were convinced that the existence of peace and security
in Burundi is a sine qua non for, and a first step towards stability in, the Great Lakes
region.'”® Second, and also from the AU’s perspective, AMIB’s deployment was located
within the context of the APSA, for it serves as an opportunity for the AU to showcase the
APSA’s main imperatives — “Africa must unite,” “The responsibility to protect” and “Try
Africa first” — and the AU’s self-imposed responsibility as a security actor in Africa to the
broader international community.'®’

The purpose of the mission was to facilitate the implementation of the ceasefire agree-
ments, and to ensure the defence and security situation in Burundi is stable and well
managed by newly created national defence and security structures.!”® AMIB was meant
to act as a stabilisation force in preparation for a multidimensional UN peace mission
to be mounted later when the conditions allowed for such a deployment.!”® With this
end-state in view, AMIB was assigned a set of objectives that involved supervising the
implementation of the ceasefire agreements; supporting the disarmament, demobilisation
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and reintegration (DDR) of ex-combatants; creating favourable conditions for the presence
of a UN peacekeeping mission; and contributing to political and economic stability in Bu-
rundi 2%

AMIB was conceptualised as an integrated peace mission, comprising military contin-
gents (MILCONS) and civilian personnel, and it had a Civil-Military Coordination Centre
(CIMICC).?! The civilian component was to help the mission with logistics and admin-
istrative support, and promote mutual understanding among AMIB, the Government of
Burundi) and the local population.?’> AMIB was not fully operational until the arrival of
the main bodies of the Ethiopian and Mozambican contingents between 27 September and
17 October 2003.2 That late arrival due to financial limitations and the fragility of Burun-
di’s ceasefire, delayed AMIB’s reaching close to its authorised strength.?%* The situation
became worse due to the AU’s decision that the TCCs (troops contributing countries) were
to be self-sustaining for the first 60 days of deployment before AU reimbursements.?%
This is a requirement that only a few African TCCs can meet.?® The deployments of the
Ethiopian and Mozambican contingents were made possible with support from the US and

UK governments, respectively.?0’

b. Constraints and achievements.

AMIB was donor driven and donor-dependent demonstrating that the AU did not perform
well in the area of financing its mission in Burundi.?®® As a result, the mission did not
achieve much in terms of its DDR objective.?*® The mission was envisioned to implement
the World Bank-funded DDR programme, which involved cantonment and disarming of
about 20,000 ex-combatants.>!® Due to a number of challenges, including the delay by
the Government of Burundi in meeting the World Bank’s requirements, its implementation
did not commence until December 2004, six months after the expiration of the African
mission’s mandate.?!" Despite these challenges and its limited resources, AMIB went ahead
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to implement its DDR-mandated tasks.?!? The problem here is that the AU lacked resources
to sustain its force, and as a result, its mission was unable to canton a large number of
ex-combatants.?'3 Afterwards, the cantonment area ran out of food and medical supplies
and lacked tangible infrastructure, hence AMIB sought assistance from international donors
such as the German Technical Cooperation (GIZ), WHO, EU, and UNICEF.2!4

That problem unveiled the resource and capacity constraints often associated with
African peace operations, which did not allow the mission to fully implement its man-
date.”!> The UN Secretary General, in a report on Burundi, acknowledged, the financial
and logistic constraints under which AMIB is operating prevent the force from fully imple-
menting its mandate.?!® AMIB’s lack of required financial resources originated from three
sources.?!7 First, within Africa, the AU member states were not enthusiastic about provid-
ing the requisite funds to the mission.?!® Since the TCC were to be self-sustained, Ethiopia
and Mozambique deployed their troops with external support.”!® The implication of the
self-sustainment concept of the AMIB operation for the TCCs was that the Ethiopian and
Mozambican contingents’ deployment was delayed, and after their deployment to Burundi,
their operational status was affected by financial constraints and uncertainty.?? Second, the
AU itself was financially and logistically incapacitated.??! Its resources limitations were
also due to the fact that since its inauguration, the AU had been operating with a budget
deficit, which made the institution rely on external donors for its peace operations.?*?

As a result, the institution was unable to provide sufficient funds for AMIB and relied
on financially incapacitated TCCs to fund the deployment and sustenance of their troops.???
Third, the UN’s indifferent attitude towards this problem confirmed its unwillingness to
sufficiently fund the operation.??* This is due to the fact that the AU was newly established
and its future was not completely certain.??® Given the questionable character of the OAU,
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and the fact that AMIB was the AU pioneering mission, donors were not enthusiastic in
adequately supporting AMIB in the way the AU had expected.??

In addition to being insufficient, the funds were disbursed very slowly, which was also
a source of the problems the AU faced with the AMIB operation.??’” With its financial
resource limitations, the AU relied on external donors to fund AMIB’s budget.??® The
pledges from the partners, amounting to some US$ 50 million, fell far short of the bud-
get.??° Even worse, actual donations into the trust fund amounted to just US$ 10 million.23¢
This situation showed how uncommitted African leaders are to the AU and the APSA in
reality.?3! Out of the US$ 120 million required to fund the African mission for 12 months,
only US$ 20 million had been made available to AMIB.?3?

The dangers of excessive reliance on external donors for African peacekeeping are
illustrated by the Ethiopian and Mozambican experiences in AMIB.?3? Once these contin-
gents were deployed in Burundi, with the assistance of the United States and the United
Kingdom, their sustainability became South Africa’s responsibility.?3* Thus, South Africa’s
leadership role helped AMIB to be a relative success story.>3® That role underscored the
AU’s need for the resources of a lead African nation (or nations) to be involved in the
mission for its sustainability, at least for the first few months of African peace operation.?3¢
AMIB could not have been a relatively successful mission without Pretoria’s commitment
and resources.?’” Nigeria’s leadership role in the ECOWAS’s peace and intervention opera-
tions in West Africa is also a good example of this effort.>*® In the 1990s, the Nigerian-led
ECOMOG troops were deployed in Liberia and Sierra Leone without proper logistics and
financial arrangements in place.?3° Lack of adequate resources did not allow some ECOW-
AS member states to deploy troops to these missions but Abuja shouldered responsibility as

the lead nation of the ECOWAS peace and intervention operations in both countries.?4?
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Those examples underlined the need for predictable funding for African peace opera-
tions and for the AU and other African sub-regional organisations to reflect on how best
to finance their future peace operations as well as how the larger international community
can fund African peace missions expediently and adequately to ensure that the African
institutions are not set up to fail during the onset of their peacekeeping roles.>*!

AMIB was also challenged by the AU’s lack of institutional capacity and logistics
considering that the mission was authorised when the APSA’s institutions were just evolv-
ing.24? These conditions incapacitated the AU in organising deployment.?*> The AU’s lack
of capacity led South Africa to provide leadership and plan the mission.?** The late arrival
of the Ethiopian and Mozambican troops also revealed the AU’s lack of logistical resources
that hindered the efficacy of the peace operation at the initial stages.?*> The troops would
have been quickly deployed if the AU itself had been well-resourced and equipped for its
peace operations.?*® The AU’s lack of logistics, especially modern equipment, negatively
affected the mission’s ability to deliver on its revised RoE (Rules of Engagement) for
civilian protection, as it was unable to move out of secured areas. The logistics problem
was heightened, because even when the UN assisted with equipment, it still took four to six
months to arrive.?*” That was a very long period of time which could allow more atrocities
to happen. As far as the AMIB operation is concerned, the AU has not been able to bridge
the gap between its ambition and the capacity to run totally successful peace operations.?*®

Existence of those challenges does not mean that AMIB did not yield positive results;
rather, the mission recorded some notable achievements despite being deployed in a very
dangerous security environment and at a time when the APSA institutions were just evolv-
ing.* The mission successfully supervised the implementation of ceasefire Agreements.
The deployment and presence of the African force helped to deter further political violence
and stabilised the country with the exception of Bujumbura rurale (Bujumbura Rural)
where the Rwasa’s PALIPEHUTU-FNL remained very active. About 95 per cent of the
entire country was relatively stable at the end of the AMIB operation.?>°

The relative stability of the country brought about by the presence of the AU force
was conducive to, and also served as an important factor for, moving the peace process
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forward.?’! Thus, AMIB halted the escalation of violence and was able to manage the
violent aspects of the conflict.2>> The reduction of political violence was replaced by acts
of criminality in late 2003, but AMIB was able to handle this, helped to oversee the
implementation of the ceasefire agreements between the warring parties, and facilitated
the CNDD-FDD’s participation in the peace process.”** In this respect, with its limited
resources, the AU committed a significant share of its resources to VIP protection; this
was for the leaders of the armed groups returning to Burundi to participate in the peace
process.?>* If it was not for AMIB’s intervention, Burundi would have witnessed a more
dangerous violent conflict (beyond what it was before the AMIB operation) with far more
devastating consequences.?>

AMIB’s success paved way for a subsequent and stronger UN mission in Burundi.
On 21 May 2004, the UN Security Council passed Resolution 1545, which authorised the
deployment of a UN Operation in Burundi (ONUB, by its French acronym) with an annual
budget of US $333.2 million.?3 This was in line with the agreement with the AU that
AMIB would give way to a UN peacekeeping mission in Burundi.®” On 1 June 2004,
the UN officially took over the peace mission with peace building and peace enforcement
mandates under Chapter VII of the UN Charter.>® ONUB was mandated to monitor and
provide security for disarmament of armed militias.>>° The rebadged AMIB peacekeepers
formed their advance party while other contingents were from Nepal, Pakistan and Kenya.

One important point of note is that AMIB helped to stabilise the political and security
situations in 2004, and laid the foundations for a more multidimensional peacebuilding
process in mid-2004.2%° This was a major achievement, since deployment of a UN mission
takes long time.?¢! Without AMIB’s intervention, ONUB’s deployment would have mostly
likely been impossible or seriously delayed hence worsening the effects of the conflict. The
ONUB operation ended in December 2006 after it successfully completed its mandate, and
the UN Integrated Office in Burundi (BINUB by its French acronym) replaced ONUB with

the mandate to coordinate international assistance.262
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The AMIB operation also revealed how a lead state can fill the gap created by the
capacity deficiencies of a peace operation-authorising institution, and make such a peace
mission a reality.?> The appointment of Mandela as the new facilitator for the Burundian
peace process in November 1999 saw the inroad of South Africa’s diplomacy and resources
in Burundi.?®* Mandela not only successfully negotiated the Arusha agreement, but he also
used his good office to secure Pretoria’s consent to deploy SAPSD in order to prevent
the peace process from falling apart.’®> AMIB would have been an impossible mission
without the leadership, and human, military and financial resources from South Africa.?6¢
A study conducted by a Durban-based NGO, ACCORD found that South Africa played
a significant role in the transitional operation and was the largest force present on the
ground, contributing approximately 1,500 troops, which proved a determining factor for the
deployment of the mission.?” A Swedish defence analyst argued that although AMIB was
an AU mission on paper, in reality it was a mission that wholly relied on the leadership of
one single TCC, South Africa.?%®

Despite the fact that AMIB was constrained in a number of ways, and there was no
comprehensive peace agreement in place, the AU’s intervening force was prepared to deter
the activities of spoilers of the Burundian peace process, as evidenced by AMIB’s ability to
repel the attack on the Muyange cantonment site towards the end of July 2003.2%

AMIB has also underscored the importance of involving civilians in peace support
operations. The intervention was an integrated peace mission that involved both civilian
and military components.?’® It showed the importance of perfect collaboration and under-
standing between the military and civilian components of an integrated peace mission for
the success of the operation.?’! Despite the fact that the AMIB’s civilian component was
not as well developed as its military counterpart, its role was fundamental to AMIB’s
relative success.?’?> The establishment of the CIMICC (Civil-Military Coordination Centre),
helped to facilitate support for the international humanitarian agencies and local NGOs, and

also helped AMIB to coordinate well with local and external partners.?”3

263 Ibid., p. 131.
264 Ibid.
265 Tbid.
266 Tbid.
267 Tbid.
268 Tbid.
269 Tbid., p. 136.
270 Tbid., p. 137.
271 Tbid.
272 Tbid.
273 Ibid.

(@) ev-ne |


https://doi.org/10.5771/2363-6270-2022-1-84
https://www.nomos-elibrary.de/agb

SylisterThe African Union Use of Force to Uphold Democracy and Constitutionalism in Practice 111

One important method that must be obviously accepted in African peace-making pro-
cesses is the local population’s recognition and ownership of it.>’* In Burundi, the people
of the country owned the peace process in the sense that the representatives of local popula-
tions and the Burundian civil society groups/agencies were pivotal in the peace process;
and post-conflict peace building efforts were people-centred as well.?”> The post-conflict
peace building efforts targeted assistance towards those affected by the conflict and armed
violence.?’® Ownership of the Burundian peace process by the government and the people
of Burundi, and the way the DDR process and national rebuilding were conceptualised in
the context of the peace operation, helped AMIB to be a success story overall.?””

Overall, AMIB is a relatively successful peace operation when compared with the
previous African peacekeeping operations especially under the OAU regime, for the mis-
sion was able to achieve the traditional peacekeeping goals; even though it could not
achieve much in its DDR and economic stability mandate.?’® AMIB raised the hope that
Africans could manage African conflicts, despite the fact that the APSA’s institutions
were in the process of being established when the mission was deployed.?’” Moreover,
AMIB highlights how the UN and AU could collaborate with one another in dealing with
African peace operations.?? The mission has been described as a successful and it has been

recommended as a possible model for future peace operations in Africa.?8!

2. African Prevention and Protection Mission in Burundi

In December 2015 the AU Peace and Security Council (PSC), the continental body’s stand-
ing collective decision-making body on peace and security, announced a precedent-setting
invocation of the AU’s Article 4(h) authorizing the deployment of a military mission to
Burundi to quell violence related to the dispute over a bid for the third term of the country’s
then President, the late Pierre Nkurunzinza.2s?
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a. Problem and AU’s Action

To AU, an intervention without the consent of the territorial state was appropriate by then
because of the danger of Burundi plunging into a deadly violent conflict that would lead to
serious violations of human rights and there was no possibility of a request from Burundi
for AU’s intervention. Since the conflict was triggered by the sitting president’s move to
cling to power in violation of the Arusha peace agreement, and since the government was
largely in support of him, a request for assistance from outside the country was highly
unlikely. Probably, in Burundi’s opinion, a request for AU’s assistance would interfere with
the president’s desire to overstay in power because the AU would have forced him to
comply with the Arusha agreement by leaving office.

In deciding to deploy MAPROBU, for the first time the AU expressly relied on Article
4(h) of the Constitutive Act, which authorizes the AU to intervene in member states in
cases of grave circumstances, namely genocide, war crimes and crimes against humanity.?%3
Never before had the AU resorted to Article 4(h) in respect to an emerging or on-going
crisis, despite the fact that other crises including the recent ones such as in Central African
Republic and South Sudan revealed incidents amounting to crimes against humanity or war
crimes, or both.2#* Of even greater significance, the AU PSC’s 17 December communiqué
was also the first instance wherein the AU suggested it would deploy troops with or
without the consent of the government of Burundi.?®> Further, although timelines in AU
decisions usually do not include threats of sanction for failure to comply, the communiqué
was also unique in that it gave Burundi 96 hours to express its consent or face forcible
intervention.?®¢ The PSC took its decision in the aftermath of Burundi’s deadliest incident
of fighting and carnage since the end of the civil war.?%

The violence in this episode began with a coordinated and sustained attack by uniden-
tified armed people against three military posts in the capital, Bujumbura, in the early
hours of 11 December 2015.288 In addition to sustained exchange of gunfire and explosions
between the government security forces and the attackers, Burundian security personnel
also engaged in retaliation; they reportedly rounded up and executed individuals suspected
of involvement in the attack.”®® Even by the government’s conservative accounting of the
casualties, a minimum of 87 people lost their lives at the end of what the Burundi govern-
ment called mopping-up operations.??® At the time, the fact-finding mission of the African
Commission on Human and Peoples’ Rights characterized the situation as manifesting “es-
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calating violence and violations of human rights.?*! Against the background of worryingly
steady escalation of violence that involved serious violations of human rights including,
as the Commission’s fact-finding mission noted, extra-judicial executions, the events of 11
December were understandably feared to be the beginning of Burundi’s descent back to the
genocidal civil war of the 1990s.2%2

Burundi was obliged to respond to the AU’s request but to no one’s surprise, Burundi
called the AU’s bluff with a firm “no.”?*3 The issue was tabled in Burundi’s parliament
and MPs unanimously rejected the AU’s plan for deploying troops.??* In a letter addressed
to the AU Commission Chairperson formally responding to the 17 December decision,
Burundi’s Minister of Foreign Affairs rejected MAPROBU, describing it as an invasion
force.?®> This response presented a major challenge to the plan to deploy MAPROBU.2%
First, it negated the AU’s preferred option for deploying MAPROBU with the consent
of Bujumbura.?”’ Second, it also effectively put the operationalization of the decision for
deployment of troops on hold.?*® Burundi’s refusal presented two additional major tests that
the APSA would have to pass before the mission could go forward.?®® First, the relevant
APSA components would have to produce the data and analysis to convince member states
that the situation in Burundi had reached a point where violence could not be averted other
than through forcible intervention.3?* Second, sufficient political will would have to be
generated among AU states to follow through with the proposal, by mobilizing adequately
equipped combat troops for the mission and storming Bujumbura.3%!

As the summit approached it became apparent that the tests would be difficult to
pass.’%? In the process, weaknesses in the APSA also started to show, as some member
303 Tn the first instance, the peace talks, led by
Uganda under the aegis of the fractured East African Community (EAC) on the basis of the

states began expressing their reservations.

so-called principle of subsidiarity, failed to take off the ground.’** The resultant political
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vacuum allowed the crisis to fester and degenerate, as was made apparent by the violence
on 11 December.3%

Subsequently, in a move indicating that PSC members were not fully convinced of the
17 December decision on MAPROBU, which the AU Commission led, Tanzania made
its reservation public.3% Its then foreign Minister, the late Augustine Mahiga, suggested
that the option of regional mediation was not adequately pursued and did not believe that
forcible intervention was the optimal option.’” At the same time, even before the summit
took place, it can be gathered from the evolution of AU Commission’s approach to the
proposal on the deployment of MAPROBU, that the mission was already evolving into a
so-called MAPROBU-light; that is, a much smaller force with a revised mandate adjusted
in light of Bujumbura’s concerns.3%®

Burundi’s rejection of MAPROBU moved the issue out of the PSC’s hands because
the PSC lacks the legal authority to effect the deployment of MAPROBU without the
consent of Burundi’s government on its own.3? In this circumstance, the PSC’s decision
to authorize the deployment of MAPROBU could only be followed up and acted upon
through a decision of the AU Assembly of Heads of State and Government, as is stipulated
in the Constitutive Act of the AU.3!0 Article 7 (1) of the Protocol establishing the PSC
also clearly articulates that the AU Assembly considers a decision under Article 4 (h) of
the Constitutive Act on the recommendation of the PSC.3!! Hence, by the time the summit
was opened, the protocol for follow-up on the 17 December PSC communiqué required two
further steps namely a meeting of the PSC adopting a decision to recommend that the AU
Assembly authorize MAPROBU’s deployment under Article 4(h) of the Constitutive Act,
and consideration by the AU Assembly.3!?

Following Burundi’s rejection of MAPROBU, deliberations were held at PSC and the
AU Assembly level and it was eventually decided that a high-level mission consisting of
heads of state representing the five regions would be dispatched to Burundi.’!* By the time
of the decision, the level of violence had reduced and a non-consensual intervention was
no longer warranted.3'# Notably, Tanzania and Equatorial Guinea questioned the existence,
or credible and imminent threat, of a civil war or the kind of serious breaches envisaged
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under Article 4 (h).3!> With no counter argument in response, MAPROBU option did not
succeed.?!0

On 4 February 2016, the AU Commission issued a press release announcing the
composition of the high-level delegation, including five heads of state and government
from the five regions of Africa, namely Mohamed Ould Abdel Aziz of Mauritania (North
Africa), Jacob Zuma of South Africa (Southern Africa), Macky Sall of Senegal (West
Africa), Ali Bongo Ondimba of Gabon (Central Africa) and Hailemariam Desalegn of
Ethiopia (East Africa).’!” The delegation’s mandate appeared to expand beyond and above
the terms of the PSC summit decision and the apparent consensus that prevailed at the
Assembly.?!® Strikingly the press release envisaged that the high-level delegation would un-
dertake consultations covering not only on the inclusive dialogue but also the deployment
of the African Prevention and Protection Mission in Burundi (MAPROBU), if accepted
by the Government of Burundi.3!” Despite the efforts of the AU Commission and some
members of the PSC, this episode represents a victory for Nkurunziza’s government in
that MAPROBU was killed off; the promised dialogue remained stalled; sanctions did not
materialise; and most AU observers were kept out and those on the ground constrained in
various ways.3?

The Burundi case showed that the AU Commission was willing and able to address an
impending crisis that directly related to its mandate to prevent violent conflicts.’?! From
late 2014, the AU used various diplomatic instruments, including the deployment of special
envoys, a high-level panel and later, human right observers and military experts.3?> When
these failed to persuade the Burundian government to open negotiations, the PSC used
targeted sanctions to try and diffuse the crisis.’?>* The PSC’s unprecedented invocation of
Article 4(h) in the immediate aftermath of the deadly episode of 11-12 December 2015
was an innovative attempt to reduce violence against civilians and put pressure on the
government when all previous measures had failed.?** Yet, the AU did not directly tackle
the principal cause of Burundi’s crisis, namely, President Nkurunziza’s controversial bid
for a third term.’?’ It seems clear that most observers, including the EAC’s ministers of
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justice and the chairperson of the AU Commission viewed a third term for Nkurunziza as
unconstitutional and it certainly broke the terms of the Arusha agreement, for which the
AU was a guarantor.’?® Yet the AU’s room for manoeuvre was constrained for two main
reasons.3?’

First, the May 2015 ruling by Burundi’s Constitutional Court in favour of Nkurunziza's
third term meant that legally, Nkurunziza's continued rule was constitutional, despite seri-
ous doubts about the Court’s independence reflected by the vice-president’s decision to flee
the country immediately after the verdict was delivered.’?® Second, the EAC’s leaders were
unwilling to criticise the extension of presidential term limits in Burundi given their similar
behaviour in their own states.>?

The appointment of President Yoweri Museveni as the EAC’s mediator in Burundi gave
an indication of how its members saw Nkurunziza's bid for a third term.3*° Museveni, East
Africajs longest-serving head of state, who changed Uganda’s Constitution in 2003 and
banned regulations on presidential term limits, won a contested fifth term in early 2016,
extending his 30-year rule.?! It was thus clear from the start that Museveni was unlikely
to tackle the root of Burundi’s current crisis and question Nkurunziza's right to a third term
in power.33? However, it is notable that a leaked report from a meeting between the EAC
attorneys and ministers of justice and constitutional affairs on 15 May, 2015 stated that
Nkurunziza is not eligible to seek re-election for another term.33* The EAC members never
publicly addressed the findings of that report.33*

Interestingly, Rwanda’s president, Paul Kagame, initially implicitly advised Nkurunz-
iza to step down and refrain from a third term at a symposium in Switzerland in early
May, 2015.335 But as discussions intensified regarding a possible change of the Rwandan
constitution authorising Kagame to stay in office until 2034, Kagame stepped back from
discussions regarding Nkurunziza'’s third term and was also absent from the second EAC
meeting in Dar es Salaam following the failed coup attempt in Burundi in mid-May.33¢

Discussions about the Rwandan referendum regarding the constitutional change took
place amidst accusations of Rwandan support and training of Burundian rebel groups.¥’
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While tensions between the two countries grew, the question of Nkurunziza's third term
was carefully avoided.?*® Indeed, the accusations of Rwanda’s support for Burundian rebels
increased Nkurunziza'’s leeway because it diverted attention from his government’s role in
the crisis while simultaneously providing justifications for suppressing internal opposition
groups.’3® That President Kagame s alteration of Rwanda’s constitution following a contest-
ed referendum and then an equally flawed electoral victory drew no significant criticism
from African states underlined the region’s disregard for presidential term limits.3** The
two remaining members of the EAC, Tanzania and Kenya, kept relatively low profiles
during the crisis, despite Tanzania becoming host to more new Burundian refugees than
any other country.*! Initially, President Kikwete called on Burundi to abide by the Arusha
agreement that limited presidents to two terms in office before Nkurunziza announced his
third term. However, in late May, the Tanzanian leader changed position, pushing instead
for a government of national unity.3#?

This new, conciliatory approach was maintained and most likely reinforced by the new

late President Magufuli’s increasingly autocratic rule in Tanzania.’*?

Kenya remained silent
on Burundi’s crisis, largely because of Nairobi’s other priorities, notably concerns about
stability during its upcoming elections and its war against al-Shabaab and other militant
organisations.’** In neighbouring DR Congo, President Kabila successfully delayed elec-
tions using various stalling tactics from early 2015.3% He also avoided commenting on the
Burundian crisis.3*¢ Discussion of this issue was effectively killed off when the EAC gained
the lead role for mediating the negotiations to resolve Burundi’s crisis.>*

In spite of all those twists and turns, Burundi has regained its stability. Democratic life
and constitutional order are back as evidenced by the country’s successful general elections
of May 2020 which led to a subsequent formation of a new Government headed by Evariste

Ndayishimiye, President of the Republic of Burundi.?*$

b. Constraints and achievements

The major challenge against MAPROBU was the stiff opposition from Burundi’s govern-
ment against the deployment of the mission, arguing that the action would amount to an
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invasion. As a result, the planned deployment collapsed. It is obvious that the government
opted to protect state security at the expense of human security. Also, the situation has fur-
ther exposed an abuse of sovereignty by African governments in justifying violation of
democracy and constitutionalism. With regard to achievements, even though the mission
was not eventually deployed, the mere initial announcement of its deployment helped to
defuse the crisis, paving way for dialogue instead. Furthermore, the attempted deployment
emphasized AU’s readiness to resort to non-consensual intervention so as to safeguard hu-
man security in the affected country.

1l Mali

In Mali, AU decided to deploy AFISMA because of the nature of the crisis which posed a
serious threat to Malian legitimate order. Further to that, the mission was authorised by the
UNSC and it was seen as a suitable option for that conflict.

1. Problem and AU’s Action

Following a March 2012 coup d’état led by Captain Amadou Sanogo, a number of Islamist
extremists groups mainly in the northern part of the country took advantage of the political
turmoil to expand their activities, operations, and presence in the vast northern territory
of the country.?**The military coup leaders had cited the lack of support of the central
government to their campaign against the Tuareg rebels as the main justification for their
actions.’*" At the time, northern Mali was already a battleground for the minority Tuareg
rebels and government forces.>>!

Even though there had been some skirmishes in the past (1960, 1990, 2006), the
situation this time around was aggravated by the 2011 Libyan conflict and the unexpected
fall of the Gaddafi regime.’>?> The Tuareg returnees gave the rebellion much visibility and
reach through the activities of the Movement for the National Liberation of Azawad.>%3
The new momentum that this group generated invariably provided an entry point for other
splinter groups such as Al-Qaeda in the Islamic Maghreb, Movement for Unity and Jihad
in West Africa, and Ansar Dine to come to the fray.>>* The activities of these groups not
only threatened to destroy the Malian state and by extension the entire region, it also had
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serious humanitarian consequences for the displaced persons and people fleeing from the
conflict.3%

Once these groups succeeded in taking over the northern part of Mali, apart from
imposing a strict interpretation of the sharia law, they also began to loot and destroy the rich
artifacts and cultural heritage located in the historic city of Timbuktu in northern Mali.3%¢
The violence that erupted aggravated the existing humanitarian crises by increasing the risk
of food insecurity and other human right abuses.>*’

ECOWAS initiated steps to find a lasting solution to the political situation. First, the
subregional body condemned the coup d’état, directed its leaders to relinquish power
to the legitimate government and also requested that the country be restored to constitu-
tional rule.’*® Additionally, ECOWAS also called for the rebel groups to lay down their
weapons.®>® Second, ECOWAS facilitated the design of a roadmap to restore democracy
and also to reform the Malian army.3®® As little progress was achieved, ECOWAS tightened
its coercive strategies by imposing economic and diplomatic sanctions on Mali in March
2012361 In response, Mali’s neighbours who were members of ECOWAS closed their
borders and seaports to stifle the activities of the junta.>*> Subsequently, former Burkinabe
President, Blaise Compaore’, was appointed by ECOWAS to lead the political process of
removing the military junta from power.3®> Amid all these processes, the regional body
had also proposed the establishment of a peace enforcement mission in Mali (ECOWAS
Mission in Mali [MICEMA]).3** Although ECOWAS came under intense pressure to
deploy military forces to Mali, the organization favoured diplomatic efforts considering
the financial, material, and human resources and the lack of political will associated with
military interventions of such a nature.3%® In the meantime, AU also supported ECOWAS’s
actions by introducing a wider sanctions regime, ranging from travel bans to freezing
asset.3%® Despite the fact that MICEMA was ineffectual, to give a broader African look and
to add agency to the entire process, MICEMA was absorbed into AFISMA 3¢7
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The mission, which was authorised by UNSC Resolution 2085 in December 2012, was
envisioned to re-establish government control over northern Mali in 2013.3%® This mission
was overtaken by events after Islamist rebels attacked the government-controlled town of
Konna in January.*®® The attack prompted a six-month military operation by up to 4,500
French soldiers, who were assisted by African forces to re-establish government control of
the north.37°

In recognition of the complex political and security challenges, the UNSC in April
adopted Resolution 2100, establishing the 11,200-strong United Nations Multidimensional
Integrated Stabilization Mission in Mali (MINUSMA). In July, most AFISMA troops were
re-hatted as UN peacekeepers.’”! Meanwhile, the AU and ECOWAS took the lead in
supporting negotiations between armed Tuaregs and the Malian government, and in January
the AU Peace and Security Council (PSC) mandated the deployment of some 50 human
rights observers to Mali.?”?

In 2013, Mali returned to constitutional order after having been assisted by MINUSMA
in holding presidential and legislative elections.?’> The country emerged fully from the
situation of breach of Constitutional legality in which it was plunged following the coup
d’état of 22 March 2012.37* The successful organization of the Presidential and Legislative
elections in 2013 made it possible to establish new institutions.3”> Moreover, the major
towns in northern Mali had been liberated.>’® The AU High Representative handed over
on 14 July 2014, to the Malian authorities the keys of a first batch of thirteen (13) out of
twenty (20) vehicles offered by the AU.3’7 Of a market value of one million U.S. Dollars,
the donation consists of thirteen (13) pick-ups, four (4) ambulances and three (3) trucks, all
of Toyota make.>’®

During the second half of 2014 a series of peace talks took place hosted by Algeria in
the capital Algiers’”® and in June 2015, the Malian government and the major actors in the
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constitutional crisis signed a peace deal to restore peace in the country.3®® The signatories
were under great pressure from an international mediation team to accept the final text,
which was drafted after less than a year of often indirect negotiations.’®! The mediation
team was led by Algeria and included MINUSMA, ECOWAS, the AU and the EU, as well
as the United States and France, who were initially designated friends of the mediation.3®?
However, there has been a lack of will among the signatories to implement the terms of the
agreement.’®? Neither the Malian government nor the other parties were enthusiastic about
the agreement’s text in 2015 on grounds that international duress, particularly from Algeria,
France and the U.S., pushed them to sign it.3%4

That state of affairs left the country in considerable uncertainty to the extent that
between August, 2020 and May, 2021 it suffered to coup d’états led by the same person,
Assimi Goita.3%In the 2021 coup, the president and prime minister were ousted and arrest-
ed; and Colonel Goita has ignored pleas from the UN chief, the AU, ECOWAS, the EU
and the USA that the president and prime minister be released without any preconditions.38¢
The two men have been held at a military camp outside the capital, Bamako, since they
were arrested on Monday evening.’®” In consequence of those events, Mali’s membership
in the African Union has been suspended with immediate effect and the impoverished
country has been threatened with sanctions.’®® The AU called for the military to urgent-
ly and unconditionally return to the barracks, and to refrain from further interference
in the political processes in Mali.?®® The move follows a similar suspension from the
ECOWAS .3 The coup sparked deep concerns over stability in the volatile Sahel region.>*!
Despite a 2015 peace agreement with some armed groups and the presence of 14.000
United Nations troops, attacks are intensifying in the north and centre of the country.3?
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Almost half a million Malians have been forced to leave their homes and 6,000 people have
been killed.3*3 That situation is an indication that the AU work in Mali is far from over. The
current instability means that at some point AU might have to use force in addressing the
situation. Moreover, the unwillingness of the Malian government and the other parties to
the peace deal to implement the deal is a clear message that terms of such agreements
should not be imposed upon the parties, instead, parties should be allowed to agree freely.

2. Constraints and achievements

AFISMA suffered from lack of sufficient funds to the extent that it relied on the French
and the UN for much of its facilities.3** Due to the lack of financial and other resources,
AFISMA could not fulfil its mission well.>* The constraints were aggravated by large
distances between mission headquarters and areas of operation, coupled with the lack of
road infrastructure in Mali.’® That explains why the mission was eventually absorbed
into MINUSMA. In addition, the peace deal that was agreed upon between the Malian
government and the other parties to the conflict failed to materialize because all the
signatories felt like the terms of the agreement was imposed upon them. Despite those
challenges, AFISMA constituted AU’s as the first responder to the Malian conflict and did
the groundwork for the UN mission to take over. Moreover, AFISMA provided a good
number of soldiers to MINUSMA when the latter absorbed the former.

1V. The Gambia

The intervention in The Gambia was in response to the constitutional crisis which emanated
from the general elections of December, 2016. Initially, AU and ECOWAS were prepared
to make a forceful intervention even without the request of The Gambian government
because the purpose was to protect the will of the people and prevent a looming severe
humanitarian crisis. However, the subsequent presence of ECOWAS troop in the country
was predicated upon the new President Barrows request. By then President Jammeh had
conceded defeat and left office.
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1. Problem and AU’s Action

The Gambian constitutional crisis was triggered by the refusal of the sitting President
Yahya Jammeh, who had been in power since 1994, to accept the result of the presidential
elections of 1 December 2016.397 His challenger Adama Barrow had surprisingly defeated
him.3%® After initially accepting the election result and praising the functioning democratic
process in The Gambia, only one week later Jammeh refused to cede power.>*® He justified
this by alleging serious, unacceptable abnormalities in the election process, which would
first require clarification by the Gambian Constitutional Court.*? The international commu-
nity strongly rejected and condemned Jammeh's refusal to accept the election result.*! In a
presidential statement, the Security Council reiterated its request to the outgoing president
to fully respect the result of the expressed will of the Gambian people, and to carry out a
peaceful and orderly transition process by the end of his presidential term on 19 January
2017 in accordance with The Gambian Constitution.*”> The AU and ECOWAS, issuing
similar statements, made clear that they would accept only Barrow as the legitimate repre-
sentative of The Gambia.*** In addition, borrowing from the usual wording of the Security
Council to authorise military force, official resolutions of the AU and ECOWAS resolved
to take all necessary measures to guarantee respect for the will of the Gambian people.***
Shortly thereafter, ECOWAS announced presence of stand-by forces already alerted and
able to intervene to restore the people’s wish.4*> A short time later troop contingents from
five West African states massed at the Gambian border.*0¢

President Jammeh rejected these acts as unprecedented interference in the internal
affairs of The Gambia and, on 17 January, declared a state of emergency.*’” The Gambian
parliament, in which Jammeh still retained the majority, extended Jammeh s presidential
term for three months until a decision of the Constitutional Court on the alleged irregular-

ities in the election and undertook the adoption of an amendment to the Constitution.*0®
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Accordingly, 19 January 2017 passed without Jammeh transferring power to his elected
successor.*?”

The events of the subsequent night remain unclear.*!? Press reports suggest that Sene-
galese troops crossed the Gambian border soon after midnight without encountering any
significant resistance.*!! The New York Times reported that a member of the Senegalese
military clarified that this initial border crossing was unintentional, since the Senegalese
armed forces were unfamiliar with the terrain.*!> In the further course of 19 January 2017,
Barrow was sworn in as President in the Gambian Embassy in Dakar, Senegal.*!3 He
immediately called for international assistance in order to enforce his electoral win.*!*
By this stage, the Gambian armed forces were apparently no longer clearly on Jammeh's
side.*!> Thus, the commanding general announced that the army would not interfere in
the political conflict, and the navy declared itself in solidarity with Barrow.#'® The UNSC
met in a hurriedly called session and unanimously adopted Resolution 2337 (2017).417
The resolution did not mention the presence of foreign troops in The Gambia neither was
reference made to Chapter VII of the UN Charter.*!® Instead, the UNSC was content to
confirm the inviolability of Barrows election as president and joined the recognition of his
presidency by ECOWAS and the AU as of 19 January 2017.4!° Furthermore, the Security
Council expressed full support for the ECOWAS resolution, to ensure, by political means
first, the respect of the will of the people of The Gambia as expressed in the results of 1st
December elections.*? Mere hours later the military operation in The Gambia was halted,
in order to give negotiations a final chance, with success.*?! On 21 January 2017 Jammeh
willingly ceded power and left The Gambia.*?? At the request of Barrow, ECOWAS troops

were stationed in The Gambia, to ensure security in the country.*??
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The legitimacy of ECOWAS’ intervention in the Gambia can be justified upon the
philosophical underpinnings of the legal principles and rules dealing with human rights***
specifically the human security and responsibility to protect doctrine explained above.
ECOWAS’ action was crucial in protecting the people of The Gambia and the country’s
constitutional order which were endangered by Jammeh's deplorable acts. Furthermore, the
justification for ECOWAS’ intervention in Gambia lies in the fact that the right to self-de-
termination was protected by the intervention.*?> There had been widespread allegations
against the Jammeh-led government including human rights abuses, stifling of political
opposition, and death in custody.*>

The situation of things in Gambia had become heightened after the election period
showing that a humanitarian catastrophe was looming.*?” As proof of the sense of insecuri-
ty and instability in Gambia, many had begun to migrate into the territory of neighbouring
Senegal.*?® As at the time of intervention, a humanitarian catastrophe was underway and
it took the ECOWAS intervention to forestall the humanitarian crisis that could have

ensued.*?’

2. Constraints and achievements

The only noticeable constraint was president Jammeh’s refusal to relinquish power to
the new president hence aggravating the threat of occurrence of a humanitarian crisis.
However, that did not happen, courtesy of ECOWAS’ efforts. That intervention was by far
a very successful mission. It restored stability in the country, it averted a looming sever
humanitarian crisis and it secure the will of The Gambians. ECOWAS helped to prevent
what may have developed into a civil war in the small West African state.*>* In addition,
this serves as a positive lesson on the important role of African RECS in upholding
democracy, good governance and human lives upon threats from some wicked leaders. It
proves that Africa is increasingly improving its capability to protect its people.
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F. AU’s Progress in Use of Force to Uphold Democracy and Constitutionalism in
Practice

AU has made significant progress in utilizing its wide mandate in the use of force in up-
holding democracy and constitutionalism in Africa. The discussion above has shown how
effectively the Union has employed those powers in restoring peace, rule of law, stability,
human security and in safeguarding people’s will. That is quite a milestone considering that
help from outside has proved to be highly unreliable. If it was not for those powers, the
violence in Burundi which led to the AU’s attempted deployment of MAPROBU without
Burundi consent would have escalated into a much serious problem. Moreover, the absence
of those powers would have made President Yahya Jammeh of The Gambia to overstay in
power contrary to the will of his people. The case studies examined herein reveal AU’s
success in restoring democratic governance and constitutional order.

In the Comoros, Operation Democracy remains a success story of AU’s capacity and
determination to assist a Member State in addressing a constitutional crisis whenever
requested to do so. As indicated above, the situation remains reasonably stable though with
some minor fights and property destruction between factions.

In Burundi AMIB was able to secure relative stability despite the complex nature of
the crisis, thereby paving way for UN’s mission into the country. Similarly, the threat to
deploy MAPROBU following the violence that erupted in 2015 had a significant effect in
neutralizing that conflict, opening a door for an inclusive dialogue. Eventually, Burundi
is finally stable. In 2020, the UNSC noted the improved security situation in Burundi,
and that the country had a broadly peaceful election in that year which marked a new
phase for Burundi.**' As a result, on 04 December 2020, the UNSC ended mandatory
reporting on the country and encouraged its international partners to continue dialogue
towards resumption of development assistance.**> Subsequently, in 2021, the PSC noted
that Burundi has made significant progress in the political and security situation since the
outbreak of the crisis in 2015.433 The country successfully organized general elections on
20 May 2020 which led to a subsequent formation of a new government headed by Evariste
Ndayishimiye, President of the Republic of Burundi.**

For the case of Mali, a constitutional stability was restored in 2014 and a peace accord
was signed in 2015, but the situation is still precarious. The government and the other par-
ties to the accord were unwilling to implement the accord on allegations that international
duress, particularly from Algeria, France and the U.S., pushed them to sign it.**3Also, two
coups have recently taken place hence giving rise to new tensions. However, AU still has a
chance to arrest the situation and resolve it.

431 UN SC Presidential Statement (4 December 2020), p. 1.
432 Ibid., p. 2.

433 PSC/PR/COMM.3 (CMXCIII), note 348.

434 Ibid.

435 Pellerin, note 380.

(@) ev-ne |


https://doi.org/10.5771/2363-6270-2022-1-84
https://www.nomos-elibrary.de/agb

SylisterThe Afirican Union Use of Force to Uphold Democracy and Constitutionalism in Practice 127

The situation in The Gambia has remained relatively peaceful since the return to con-
stitutional order.*3® The considerable progress made in terms of policies and institutional
reforms reflects Government’s commitment towards promoting stability in the country.*3’
In particular, the National Security Policy adopted and launched by the Government in
June 2019, the establishment and operationalization of the National Human Rights Com-
mission, as well as the Constitutional Review Commission and the Truth, Reconciliation
and Reparations Commission are considerable steps towards consolidating democracy and
security in the country.**® The AU Commission, through the African Union Technical Sup-
port Team to the Gambia (AUTSTG), continued to provide technical support to thematic
areas, as defined by the Gambian authorities, such as Security Sector Reform, rule of law
and transitional Justice.**® The deployment of the AUTSTG has been welcomed by the
Government and the people of The Gambia.*** The AUTSTG also continues to provide
inputs focusing on civil oversight and governance of security structures, the establishment
of security structures, and mandate of the Military as well as Intelligence, into a joint report
to support the Constitution Drafting Committee.**!

In July 2019, a delegation of the AU Commission conducted a midterm monitoring of
the team with an overarching goal to determine the extent to which the project was meeting
the expected outcomes in order to identify possible areas that need strengthening.**> The
delegation was pleased to receive positive feedback from various government officials on
the work of the team, citing the concrete achievements by the team. The Government
even requested the AU to extend the deployment of the Team for an additional year.**3As
a result of those efforts, Gambia conducted another democratic Presidential election in
December 2021 and President Barrow was re-elected, receiving around 53% of Saturday's
vote with nearest rival Ousainou Darboe on 28%. The event was followed by Parliamentary
elections in April 2022. Both processes signify a promising democratic stabilization in the
2.4 million nation.

Despite those gains, 2020 was a bad year because it brought new challenges namely
COVID-19, political uncertainties in The Gambia and a tight timeline.*** Tensions between
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President Adama Barrow and the ruling United Democratic Party (UDM) led by Ousainou
Darboe came to a head in January 2020 when Barrow formally registered his National Peo-
ple’s Party.**> The relationship between Barrow and the UDM had deteriorated following
the dismissal of several prominent party officials from government.**® The AU PSC has
noted the negative impact of these developments and urged political actors in The Gambia

to de-escalate tensions.*’

On top of this, Barrows decision to serve the full five-year
presidential term despite his electoral promise to step down after three years triggered
protests.**® Subsequent mass arrests and accusations of heavy-handedness by the police
have cast a negative light on security forces.**

The coronavirus outbreak has slowed stabilisation efforts by redirecting attention from
security sector reforms to supporting the country’s strategic response to the pandemic.*>
Although the stabilisation efforts have government backing and political support, Barrow's
departure from the UDM and the mass arrests place pressure on the government.*3! The
AU mission’s small size and strategic placement in government allow it greater flexibility
and insulate it from popular pressures.*>> However supporting a government that is under
political pressure will prove challenging.*** That situation means that AU still has some
work to do in securing sustainable stability in The Gambia.

Apart from that, AU has proved to be a reliable first responder in African constitutional
crises considering that intervention by the UN system takes too long to be engaged and
that the UN does not deploy peacekeeping forces where there is no comprehensive peace
agreement. That positive trend by the AU has made constitutional crises in Africa such as
in the Comoros from 2007 to 2009, the Gambia from 2016 to 2017 and Burundi in 2015
to be addressed timeously before they could explode into uncontrollable and horrendous
ones. Furthermore, Operation Democracy has confirmed an unquestionable capability to
effectively handle small-scale interventions even without the support of lead nations. Now,
the AU needs to build a similar capacity, especially financially, in handling complex crises
so as to avert the shortcomings which were evidenced in AFISMA and AMIB.

Encouragingly, already the AU has been implementing innovative reforms geared at
boosting the capacity of its members to finance its operations. In 2016, the AU Assembly
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decided to “institute and implement a 0.2 % import levy on all eligible imported goods into
the continent to finance the AU Operational, Program and Peace Support Operations Bud-
gets starting from the year 2017.45* So far there has been unprecedented momentum gath-
ered around implementation of the import levy.**> As of December 2017, Kenya, Rwanda,
Ethiopia, Chad, Djibouti, Guinea, Sudan, Morocco, Congo Brazzaville, Gambia, Gabon,
Cameroon, Sierra Leone and Cote d’Ivoire have started collecting the levy and depositing
the funds within the AU accounts in their respective Central Banks.**® By 16 June 2020,
there were 17 countries, representing about 31 % of AU membership that were at various
stages of domesticating the Kigali Decision on Financing the Union.*’

Collectively, these countries are assessed US$ 73,761,008 for regular budget and US$
15,307,159 as contribution to Peace Fund, representing 30 %, respectively, of the total
amount assessed to Member States to the Regular budget and Peace Fund.**® These coun-
tries owed the Union US$ 41,735,749 (US$ 30,761,020 for regular budget and US$
10,974,729 for Peace Fund) for prior budgets and as much as US$ 33,359,115 (US$
22,095,806 for regular budget and US$ 11,263,308 peace fund) for the 2019 budget.*>® As
of 16 June 2020, an amount of US$ 7,419,039 was received from these Member States
(USS 6,417,102, US$ 1,001,938 as contribution to regular budget and Peace Fund, respec-
tively).*? This represents 9 % and 7 % of amount expected.*! Another US$ 16,181,591
and USS$ 7,039,343 was collection in arrears for Regular budget and Peace Fund, respec-
tively.#%2 All the 17 countries have remitted to AU either partially or in full for 2020 bud-
get.*93 In addition, an amount of US$ 25,135,107 (US$ 12,767,675 and US$ 8,833,571 for
regular budget and Peace Fund, respectively) was in arrears.*** All of it is attributable to

454  Assembly/AU/Dec.605 (XXVII). Decision on the Outcome of the Retreat of the Heads of States
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Sudan who due to the economic embargo imposed on them and other considerations made
it impossible to remit the funds to AU on time.*6?

The flexibility built into the implementation of the 0.2 % levy appears to have been em-
braced by many Member States.*® That flexibility allows Member States to determine the
appropriate form and the means they will use to implement the Kigali decision on financing
the Union in line with their national and international obligations provided the principles of

predictability and compliance are adhered to.*¢’

The levy mechanism makes it easier for
Member States to pay to the Union as it is not subjected to time consuming budgetary pro-
cedures and parliamentary approval.*%® The AU 0.2 % import levy offers a sustainable and
predictable formula to finance peace and security operations and the Peace Fund as well as
the overall budget of the AU.*° Support for the AU’s 0.2 % import levy through UNSC
Resolution 2320 of 18 November 2016 reaffirms that support by the UN to the AU in mat-
ters relating to the maintenance of international peace and security, is an integral part of
collective security as provided for in the UN Charter.*’? If the implementation of the levy is
done efficiently, it will significantly boost AU’s financial capacity to use force in address-
ing complex constitutional crises in future.

That aside, AU has not succeeded in addressing one notorious vice in Africa which
largely contributes to recurrent constitutional crises, namely bad governance. Bad gover-
nance appears to be the cause of most of the crises studied in this paper. Disrespect of
presidential term limits, nepotism, wilful refusal to respect the will of the people in general
elections are cases in point. Not only that but also bad governance has appeared as an obsta-
cle in finding solutions to some of those crises. A good illustration is the failure of EAC
sitting Presidents to be tough on the late President Nkurunzinza of Burundi concerning his
bid for a third term in office in blatant violation of the Arusha Agreement. Some of those
Presidents have a record of disrespecting presidential term limits in their own countries and
so they were no better than Nkurunzinza. Notably, President Museveni, who by then had
stayed in power for five terms, since 1986, could not take to task President Nkurunzinza
who was seeking only a third term.

Without a doubt, bad governance is still a critical problem in Africa which leads to
constitutional quagmires that necessitate the use of force in addressing them. The problem
critically reverses AU’s gains ripped from its peace operations. Hence, there is a need for
stronger efforts by the AU in building a culture of good governance across the continent.
The question of good governance was emphasized by all the respondents who were inter-
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viewed. Leonard Onyonyi*"! opined that Africa needs to abide by the right governance stan-
dards. Issues like violation of human rights make governance challenges worse. He added
that if there will be good governance, there will be less conflicts hence no need to use force
in response to the conflicts. If justice is available in court to address grievances, to promote
peace, there will be no violence and no reason to fight.

According to Joslain Djeria,*’> ECOWAS success is partly attributable to the general
political stability of its members. West African countries have better governance systems
compared to Central Africa. The homogeneity of people in West Africa also contributes
to the stability because of the sense of unity. As a result, there are less conflicts in that
region. On the other hand, circumstances are different in Central Africa where there is high
tribalism and deep ethnic divisions which fertilise conflicts. In his further analysis, Djeria
maintained that AU has been striving to improve good governance among its members such
as by adopting policy documents and promulgating legal frameworks, such as Agenda 2063
and the ACDEG. However, the problem is the member states which ignore and refuse to
comply with these instruments. The AU only advocates since it has no coercive force to
compel compliance. Therefore, it is upon the African States and leaders to willingly commit
to responsible governance.

G. Lessons

AU’s progress analysed in this article carries valuable lessons as discussed hereunder;

1. The Role of Lead Nations

The support of lead nations in AU peace operations is very crucial in enhancing financial
and logistical capacity, especially because those two areas pose recurrent challenges in
complex AU missions. For example, if it was not for South Africa’s efforts in filling
AMIB’s financial and logistical gaps, the mission would not have succeeded in fulfilling its
mandate. According to Emma Svensson, the need for support from the key states might be
crucial since those states carry most of the military capacities on the African continent and
are the only ones that can contribute with troops in any larger amount.*”?

However, challenges come when interests/opinions of those states are not aligned with
those of AU.*’* For example, the relationship between South Africa and the AU was
negatively affected due to the Union’s proceeding with Operation Democracy without the

471 Peace and Security Expert at the East African Community. The interview was conducted on the
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472 Legal Advisor to the Special Representative for Counter-Terrorism Cooperation at The African
Union. The interview was conducted on 07 March 2021.
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consent of South Africa.#’> This could influence South Africa to take a less active role in
future PSOs.#7In a worst case scenario, this could result in the AU standing without a ma-
jor troop contributor when next time needed, further weakening the AU’s ability to take ap-
propriate and timely action.*’” To prevent that outcome from happening, AU needs to strike
a balance between wishes or those states and those of the AU. Most importantly, AU should
engage with lead nations in a way that does not compromise its integrity.

1I. Financial Dependence

Missions like AMIB and AFISMA provide a lesson that excessive reliance on external
donors for the sustainability of the AU’s missions is problematic, as such a practice risks
loss of control over such support, and by extension, its peace operations in the African
context.*’8 Moreover, the piecemeal fashion in which the donors disbursed pledged funds to
the AU for the AMIB operation calls for the AU to look for alternative ways to fund and
sustain its peace missions, pending the arrival of donor contributions, which may take up to
six months.*7

A clear mandate alone is not enough for a successful peace operation.*8 At the stra-
tegic level, mission planners need to operate a peace mission on a realistic and robust
mandate to cater for the exigencies on the ground in line with resources, both human and
material, that are required to be at the AU’s disposal.*s!

1II. Effectiveness of Non-consensual Use of Force

It has become apparent that use of force without the consent of the host state is very effect-
ive in dealing with rogue Presidents who disrespect the will of their people upon general
elections such as in Jameh s case; or those who cling to power in contravention of peace
deals like Nkurunzinza's case in 2015. Most interestingly is the fact that even a mere threat
of taking that act can be effective. In Gambia, the strategy compelled President Jameh
to eventually concede defeat and transfer power to President Barrow, while in Burundi
it diffused the 2015 conflict and made transition government responsive to dialogue. The
non-consensual use of force makes those leaders defenceless and compels them to respect
the people’s will hence facilitating smooth transfers of power.
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V. Timing

In peace support operations, timing is everything.*$> Military intervention too early or too
late can become catastrophic, so the ultimate decision to intervene is very important.33 For
instance, the success of the interventions in Comoros and The Gambia was contributed by
the fact that the missions were deployed timeously while the crises were still mild. On the
other hand, delayed deployment of peace operations causes escalations of conflicts leading
to more atrocities, loss of lives and a surge in the costs of running the operations. A good
example is the delayed deployment of AFISMA which took almost a year to be put in
place.

V. Importance of Free Consent in Peace Deals

As stated above, the unwillingness of all the parties to the Mali peace accord of 2015 is a
valuable lesson on the need for peace deals to be signed out of free consent; otherwise, all
the efforts in procuring the deals will be in vain. In negotiating a peace deal, free consent
of each party is very crucial so as to ensure that the deal will be adhered to and fully
implemented.

H. Recommendations

Given the praiseworthy use of force by the AU in making Africa more democratic and
compliant to constitutional principles, it is time for the UN Charter to be amended so as to
categorically allow use of force without UNSC’s prior permission. The Charter is clearly
outdated and so it needs to be reformed so as to conform to the new developments where
the world now has strong regional organisations such as ECOWAS and AU which never
existed at the time of enactment of the Charter. The argument is further justified by the
failures of the UN system to promptly respond to constitutional crises in Africa and AU’s
positive trend revealed above. It is true to a certain extent, as Wyse opined, that the UNSC
is often paralyzed,*®* hence calling for major reforms that match with the changes of the
contemporary world. On the other hand, AU has evidenced significant maturity; hence it
deserves that mandate so that the Union can conduct its intervention without there being an
impression that it is somehow violating the UN Charter.

The AU should explore more on the lead nation approach and put in place a more
formal system on terms and conditions of participation of those nations and anchoring
peace support operations. Furthermore, AU should strive to effectively implement the
community levy strategy because it is significantly a potential solution to the financial and
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logistical problems that have been troubling large-scale peace operations. Member States
should also be cooperative in collecting and submitting the levy faithfully and promptly.
The Union should make more efforts to instil upon African leaders the culture of good
governance because it will greatly reduce constitutional crises which cannot be initially
resolved by means other than use of force.

The non-consensual use of force should continue to be utilized as a prompt to consti-
tutional crisis whenever appropriate because it has proved to be a very useful tool in
disciplining and deterring rogue leaders who disrespect general election results and who
cause blatant violation of democratic and constitutional norms. Waiting for such leaders to
request AU assistance is a fairy tale because it is clear to those leaders that AU’s presence
will work against their wishes.

Lastly, AU should discourage procuring of peace deals without free consent of all the
key actors in constitutional crises. The free consent is crucial in ensuring that the peace
deals will be respected. On the other, peace deals that a procured without free consent of the
parties do not have a chance of being complied with.

Conclusion

This study has established that AU has made praiseworthy progress in democratizing Africa
and restoring as well as maintaining constitutionalism through the use of force. If the
conflicts analysed herein occurred in the era before the creation of the use of force mandate,
it is highly probable that those conflicts would explode uncontrollably like the Rwandan
genocide of 1994. However, thanks to the AU’s power to use force, now conflicts highly
likely to be intervened and diffused promptly hence preventing them from causing severe
humanitarian crisis, collapse of constitutional orders and other related atrocities.

AU progress has been possible largely because of support and cooperation from RMs
and Member States. That shows how much AU Member States respect and have faith in
the Union. That continued support and cooperation is pivotal in enhancing AU’s efficiency.
Lastly, AU should continue to strengthen its financial and logistical capacity so that it may
equally be able to handle large-scale interventions both effectively and timeously.
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