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Economy and Justice: A Conflict without Resolution?”

Problems of justice, such as high managerial salaries or the introduction of minimum
wages, today arouse a lot of public attention and debate. This hints at the general fact
that “justice” cannot be reduced to mere efficiency questions as economists very often
tend to assume. Therefore, this paper deals with opportunities to include aspects of
social justice in economic analyses. The authors describe the historical development
from the Aristotelian concept of justice (which includes both zustitia commutativa and
institia distributiva) via the medieval idea of pretium iustum towards the classical liberal
approach of Adam Smith (which excludes almost all aspects of distributive justice
from the analysis of economic problems). The “social question” in the 19 century re-
vealed the limits of classical liberalism; nevertheless, the vision of increasing “wealth
of nations” became true for most market-oriented economies during the 20t century.
But problems of poverty remained, especially for many countries of the South, but
also for some strata of the population in successful market economies. Therefore, the
limits of a pure liberal concept of justice even in modern market societies are revealed
which in turn indicate the necessity of an integrated approach that applies the instru-
ments of contemporary economics, but also allows for the restrictions of the liberal
point of view. In contrast to present-day neo-liberalism, the approach of “ordo-
liberalism”, originated by Walter Eucken, which distinguishes between the “frame or-
der” of an economy and the economic process itself offers various opportunities to
deal with current questions of justice, e.g. in the field of climate protection or in the
issue of minimum wages, in a way which combines elements of justice with prerequi-
sites of economic efficiency. These examples are discussed at the end of the paper.
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1. Introduction

A look at the current controversies in economic policy over issues such as minimum
wages or high managerial salaries shows that economic and moral arguments are often
put forward with equal determination in newspapers and political debates. So, for in-
stance, both redistribution measures and a greater liberalisation of markets are being
called for, in many cases also from the point of view of justice. In contrast, it is in par-
ticular economists that regularly warn against neglecting economic laws of matter by
“moralising” issues of economic policy. A look at history shows the following: From
the eatliest days of Christianity, the relationship between the abstract ethics of eco-
nomic conduct and the concrete behaviour of the actors in practice (including that of
the Christian churches) has been characterised by fierce conflict but also by efforts to
bring about practical compromise (see Brentano 2008 [1923], Essays 1I and 111, for in-
stance). However, the contradiction between economic practice and ethical norms had
already been a typical feature of classical Greek philosophy as Aristotle reveals in his
contrasting account of household management to meet actual needs (vikonomia) and
chrematistics (the art of getting wealth) (Aristotle: Politics, Book I, 1253 b!). There-
fore, this paper will attempt to not only go over the history of these conflicting rela-
tionships but to also outline a way in which moral postulates — based on traditional
philosophical ethics and the demands of Christian social doctrines (which, besides
Biblical sources, also avail themselves of the philosophical traditions of classical antiq-
uity) — and the functional requirements of a modern and increasingly globalised econ-
omy may be connected with each other (even though they cannot be reconciled).

We'll proceed in six steps: Following a brief survey of the Aristotelian-Scholastic
concept of the just price (Section 2), we’ll outline how economics, in the works of
Adam Smith (1723-1790), became a science in its own right by taking leave of the tra-
ditional Aristotelian-Scholastic notions of justice for the most part (Section 3). Section
4 will deal with the subsequent period where distributive and redistributive justice,
both in economic theory and practice, were superseded to a great extent by the ideas
of efficiency and increase in wealth. As a first attempt at reintegrating aspects of jus-
tice into economics, we will then discuss the idea of social justice by setting legal pre-
conditions for economic activity with special emphasis on “ordoliberalism”, which
mainly developed in the German speaking countries. We’ll also compare “ordoliberal-
ism” with “neoliberalism”, which was influenced decisively by Anglo-American liber-
alism and which takes a critical to negative attitude towards the provision of a legal
environment by the state and prefers the spontaneous order that is supposed to de-
velop in the long term and more or less on its own from the competitive activities of
the market participants under the aspect of mutual advantage.

In the last section but one, we’ll focus on the fascination exercised by the liberal
reduction of justice to transactional justice and adherence to the legal order in force,
especially on economic thinking. But we will also deal with the limitations imposed on
this approach in a world where aspects of material justice cannot be excluded alto-
gether, neither in practice nor in theory. For one thing, political recommendations that

1 English terms quoted from the translation of Politics by Benjamin Jowett, in “The Inter-
net Classics Archive”, www.classics.mit.edu/Atistotle/politics.html.

[@her |


https://doi.org/10.5771/0935-9915-2010-1-8
https://www.nomos-elibrary.de/agb

10

Christian Hecker, Hans G. Nutzinger: Economy and Justice

are technically well founded will fail to have an effect if people regard them as “un-
just” and do not accept them. For another, the distinction between efficiency aspects
and distribution aspects, which is useful and feasible in more simple cases, cannot be
extended — neither theoretically nor practically — to more complex situations such as
the guarantee of environmental commons like a stable climate or biodiversity. From
this description of the problem, the last section will develop some ways of integrating
aspects of material justice into the current economic debate, which — while taking note
of the functional logic of the economy — will also consider the theoretical and practical
limitations of this approach.

2. The Aristotelian-scholastic concept of the just price

As is well known, Aristotle (384-322 BC) developed the ideas of arithmetic ot commmuta-
tive justice, which is oriented towards the equality of performance and counter-
performance in barter relations and the equality of value of injury and compensation,
and geometric or distributive justice, which is determined by the qualitative aspect of ade-
quacy and dignity beyond equivalence (Nicomachean Ethics, Book V, 1131 a; Politics,
Book V, 1309a).2 In this context, distributive justice is to take precedence over com-
mutative justice in terms of methodology since the former plays a part in the shaping
of the original position with regard to rights and ownership, while the latter ensures
that bartering does not fundamentally change this position.?

Mediaeval Scholasticism embraced these concepts of commutative and distribu-
tive justice in the form of zustitia commutativa and iustitia distributiva and developed them
into the concept of the “Just price” (pretium iustum), which was to have a decisive im-
pact on mediaeval thinking in its entirety. From these concepts and in connection with
Christian and Jewish concepts of justice, Scholastic theologians and philosophers, in
particular Thomas Aquinas (about 1225-1274), derived yardsticks that were more or
less concrete and against which justice in economic processes of exchange was to be
measured. This concept of the “just price” is characterised by the fact that all eco-
nomic actors are placed within a societal order considered to be just in terms of bibli-
cal revelation and natural law. Barter relations, too, were to contribute to maintaining
this order; in addition, they were to ensure the producers’ livelihood and the availabil-
ity of adequate quantities of all goods required without cheating on the buyers.

In order to correctly understand the idea of the “just price” today, it is important
to first call to mind that mediaeval society and economy were characterised by a multi-
tude of regulations, trade barriers, and regional and sectoral monopolies and can in no

2 In modern times, especially when the welfare state emerged at the end of the 19% century,
iustitia redistributiva, which is often subsumed under the term of zustitia distributiva (this is
not without its problems; cf. Helmstidter 1997) and refers to the redistribution of wealth
in society according to ethical norms, something Aristotle had not yet considered in this
way, was added to distributive justice, which had ceased to be feasible when society was
no longer composed of estates (see section 5 below).

3 So, for instance, Aristotle points out: “For it is by proportionate requital that the city
holds together: ...” (Aristotle: Nicomachean Ethics, Book V, Chapter 5). This statement
clearly shows that Aristotle’s concept of justice has a conservative tendency by aiming to
preserve a social order deemed just from the influence of economic processes.
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way be compared with a modern competitive economy. For this reason, stopping
market participants from cashing in on people’s plight or ignorance (“asymmetrical in-
formation”) by making them “pay through the nose” was a central concern of Scho-
lastic economic ethics. Another thing to be prevented was the suppression of legal
claims by aspects that were solely dominated by power.

The argument put forward by the majority of Scholastic scholars essentially aimed
to simultaneously implement zustitia commutativa and iustitia distributiva since, in mediae-
val thinking, the value attached to a good or service was inseparable of the person
and/or the social status of the person supplying it. On the basis of Aristotelian theory,
Thomas Aquinas, for instance, called for a proportional remuneration of work that
was to take account of aspects of social status: “For exchange to be just, as many
shoes should be exchanged for a house or for a man’s food, as the labor and expense
of the builder or farmer is greater than that of the tanner” (Thomas Aquinas: Senten-
tia libri Ethicorum, Book V, Lesson 9). The idea that an adequate remuneration was to
enable all estates and trades to fulfil their functions within an ordered society based on
the division of labour was of decisive importance in this context.

However, this link between criteria of adequacy and those of equivalence, in
modern parlance the combination of aspects of distribution and aspects of allocation,
inevitably resulted in problems since it was not possible as a rule to achieve an accord
between estates-based notions of personal dignity and the logic of equivalence inher-
ent to exchange, which does not take cognizance of the personality of the market par-
ticipants involved. This conflict already emerged in the course of the Middle Ages.
The Scholastics tried to cope with the resulting theoretical and practical problems by
making a rather flexible use of their terminology, i.e. by achieving a kind of compro-
mise between theory and practice. This is borne out in particular by the fact that the
just price in Scholastic writings is usually based on a /azitudo, i.c. a latitude within which
barter relations may take place (Sturn 2007a: 103-108). The assumption of such /atitudo
is connected with the acceptance of the functional logic of economic processes, which
cannot be controlled by ethical norms alone. Another compromise was to be seen in
the fact that the number of valuation factors was increasingly extended beyond con-
siderations of mere cost (labores et expensae [labours and expenses| (cf. for instance
Brentano 2009 [1923]: Essay 1I) so that subjective aspects of usefulness and advantage
asserted themselves to an increasing extent. Put in the much later economic terminol-
ogy of the 19 century, one could say that there was an increasing shift from the ob-
jective doctrine of values to a subjective one.

This is illustrated by the responses to the question as to what parameters should
decide the determination of “just prices” in individual cases, where a great variety of
Scholastic doctrines can be found. Heinrich von Langenstein (1325-1397), for in-
stance, called for prices to be calculated on the basis of the livelihood befitting the sta-
tion of the producers (Schachtschabel 1939: 117 f.). In contrast, Antonin of Florence
(1389-1459) suggested that prices should be oriented towards usefulness (virtnositas),
scarcity (raritas), and desirability (complacibilitas), which combines objective and subjec-
tive standards (Giers 1941: 139). Important differences in opinion emerge in particular
in connection with the question about the extent to which the value attached to a
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good, or the needs of the producers are to be regarded as normative-objective or as
subjective parameters.

Altogether, the development of the Scholastic argument evinces an increasing
subjectivation of these standards as has already been suggested. John Duns the Scot
(1250-1308), for instance, already emphasised the point that — in the final analysis —
the “just price” also depended on the subjective value attached to a good or service by
the partners in an exchange (Schachtschabel 1939: 111-113). Similarly, in the opinion
of Thomas Cardinal Cajetan (1469-1534), the author of one of the most important
Renaissance commentaries on Aristotle’s work, it was acceptable to strive for a higher
station in life by means of economic activities, which is to say that the boundaries of
“needs befitting one’s station” could no longer be cited as stable parameters of price
formation (Koslowski 1988: 265 f.). In this way, then, /#itudo does not only denote
latitude with regard to concrete price fixing on the market but can also be interpreted
as a manifestation of an increasing subjectivation of theoretical criteria.

However, in cases where a free exchange really takes place and monopoly posi-
tions on the market are not exploited through “usury”, many Scholastic authors do
not find it hard to ethically justify or at least tolerate actual market prices. In such
cases, the consent of the market participants is regarded as a sign that the exchange in
question and the price asked are appropriate. Thus, the Scholastics do not close their
minds to the experience that a market that is open to all interested parties provides all
participants with the chance to freely express their assessments and needs and, on that
basis, take economic decisions. In such cases, the “problems associated with usury”
(as a result of regulation, asymmetrical information, and monopoly positions on the
market) cannot play a part; however, the “problems associated with poverty®, espe-
cially those of “widows and orphans”, continue to exist in keeping with the precept of
love of neighbour in the Jewish and Christian traditions.*

While the recognition of a latitude (/atitudo) of acceptable prices and the inclusion
of ever new valuation factors reflected the functional economic logic of an increas-
ingly dynamic society, they also resulted in correspondingly reducing the potential for
a normative shaping of economic relations. Thus, the failure to distinguish between
aspects of allocation and aspects of distribution and the associated search for com-
promise which, in practice, often had a detrimental effect on distributive justice, ulti-
mately resulted in a situation where the teaching of ethical concerns — especially those
derived from the Christian precept of love of neighbour — could only have a very lim-

4 However, late mediaeval literature did not always adequately distinguish between these
two aspects since expecting the poor to pay prices that - albeit high - were justified by the
costs of production could also be condemned as “usury”, especially where essential goods
were concerned. Many centuries later, socialism, in particular that of the GDR, which
among other things regarded itself as an atheist opponent of the churches, unknowingly
fitted in with this tradition, for instance by subsidising the price of bread, rolls, and chil-
dren’s clothes, in order to help low-income parts of the population. When the Commu-
nist system collapsed in 1989/90, a clever observer aptly commented on the mistaken
logic on which such measures were based by arguing that the state should stop subsidising
the price of rolls because it was not the rolls that were poor but, at most, certain groups
of consumers.
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ited effect.> After all, giving the tradesmen a bad conscience was easier than exerting
an influence on actual prices, and it was not unusual for those who cashed in on mar-
ket monopolies and accumulated wealth to engage in compensatory welfare for the lo-
cal poor.

The 18 century collapse of the feudal system and the triumph of “capitalism”
resulted in the development of a rapidly growing group of wage labourers. This “dou-
bly free labourer” (Katl Marx 1867, MEW 23: 223) was not only free from feudal and
absolutist constraints with respect to deciding who he wanted to work for but also
“free” from everything that prevented his selling his labour, in particular financial or
tangible assets that would permit him to support himself. Not least was he “free”
from the formal and informal rights to protection he had previously been able to as-
sert as a feudal dependant and which, albeit very limited, had by no means been inef-
fective. The obsolete patriarchal obligations to protect subordinates, no matter how
imperfect they may have been, ceased to exist without initially being replaced by ex-
tensive new “social networks” that provided the free wage labourers with a measure of
security in the event of want or illness. After all, the new wage workers were just con-
tracting parties on a free job market, which, in most cases, abounded with cheap la-
bour (a “reserve army of labour”). In combination with the conditions in the factories,
which were intolerable in many cases, this sorry state of affairs constituted the essence
of the “social issue” that dominated discussions on economic policy and social ethics
in the latter half of the 19t century.

As a result of the challenge posed by the “social issue”, new approaches to busi-
ness ethics emerged in the late 19% century, especially in the Roman Catholic Church
but also in wider circles. The objective of these approaches was to re-integrate the
normative heritage of Scholasticism into the economic argument, but this time in a
more contemporary fashion. This Scholastic heritage especially called for:

(1) a secure livelihood for all economic actots,
(2) a secure social cohesion,
(3) the ability of the citizens to provide for their families and, finally,

(4) putting an end to people taking advantage of monopolies or asymmetrical
information.

Some of the important more recent approaches include the following in particular:
Gustav von Schmoller’s (1838-1917) historico-ethical school of economics, and soli-
darism (as an carly manifestation of Catholic social doctrine) as exemplified by
Heinrich Pesch (1854-1926) and Oswald von Nell-Breuning (1890-1991), which are
still deeply rooted in Aristotelian-Scholastic thinking (cf. Hecker 2008: 64-134). In the
middle of the 20t century, ordoliberalism as founded by Walter Eucken (1891-1950)
represented an important further development. Eucken’s approach is characterised by
the very fact that it succeeded in dissolving the combination of aspects of allocation

> 'This is illustrated by late Spanish Scholastics of the 16% century (cf. Hecker 2008: 57 £.).
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and aspects of distribution, which had been recognised as problematic, while for the
most part maintaining the above ethical objectives.®

3. Extensive leave-taking from the concept of justice in the works of
Adam Smith

Roughly but not simplistically speaking one may argue that — since and through Adam
Smith — modern economics has only developed into a science in its own right that is
distinct from moral philosophy and theology by abandoning the comprehensive clas-
sical Aristotelian concept of justice and essentially confining it to one aspect of the
problem, i.e. transactional (“commutative”) justice. Using the later terms of Scholasti-
cism, Aristotle, as has already been mentioned at the outset of this paper, distin-
guished between zustitia commmutativa (commutative justice), which is oriented towards
equivalence of value, and zustitia distributiva (distributive justice), which is determined
by adequacy and dignity beyond a quantitative equality of value.

In The Theory of Moral Sentiments (1759), Adam Smith, who had originally intended
to realise the Aristotelian triad of ethics, economics and polities in his work, virtually ex-
cluded this comprehensive concept of justice from economics.” He was definitely
aware of this fact; when he explains that the “the most sacred regard is due to ... the
rules of justice” and that these rules are “accurate in the highest degree, and admit of
no exceptions of modifications, but such as may be ascertained as accurately as the
rules themselves ...” (Smith: The Theory of Moral Sentiments, Part III, Chapter VI),
he explicitly refers to the meaning of this word, which “... Aristotle and the School-
men call commutative justice” (ibid., Part VII, Chapter I).8

It is only the rules of this (commutative) justice that are “precise, accurate, and
indispensable” (Smith: The Theory of Moral Sentiments, Part III, Chapter VI). The
other virtues, which — following the previous limitation to sustitia commutativa — now in-
clude zustitia distributiva, are relegated to the realm of aesthetics as far as their binding
nature and regulatory character are concerned, and this realm permits of different in-
dividual considerations. Smith concludes:

¢ The link between ordoliberalism and the ethical postulates of Scholasticism can be seen in
a memorandum written by the Freiburg Bonhoeffer Circle in World War II, among other
documents. The memorandum pointed out among other things that the market price was
equivalent to the “just price” of Scholasticism if certain requirements were met (including
regulation of monopolies and a minimum social security for the workers (cf. Denkschrift

1979: 139)).

7 It is interesting to note that in The Wealth of Nations (1776) the term “justice” is used al-
most exclusively in the sense of “justice system” and “administration of justice”.

8 The fact that Adam Smith exclusively refers to commutative justice when he discusses
justice is also borne out by his following exemplification of the term: “If I owe a man ten
pounds, justice requires that I should precisely pay him ten pounds, either at the time
agreed upon, or when he demands it. What I ought to perform, how much I ought to
perform, when and where I ought to perform it, the whole nature and circumstances of
the action prescribed, are all of them precisely fixt and determined” (Smith: Theory of
Moral Sentiments, Part III, Chapter VI). Thus, the justice Smith calls for essentially com-
prises contractual fidelity and equivalence of money and service.
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“The rules of (commutative) justice may be compared to the rules of grammar; the rules
of the other virtues, to the rules which critics lay down for the attainment of what is sub-
lime and elegant in composition. (... These latter rules) are loose, vague, and indetermi-
nate, and present us rather with a general idea of the perfection we ought to aim at, than
afford us any certain and infallible directions for acquiring it” (The Theory of Moral Sen-
timents, Part I1I, Chapter VI).

By confining justice to mere transactional justice as a binding social norm, Adam

Smith undoubtedly qualified for entry into modern monetary economies, whose pri-

mary criterion of course is arithmetic equivalence.

Although Smith already modified the concept of justice in his main ethical work,
The Theory of Moral Sentiments, the consequences of his disciplinary “uncoupling” of
ethics and economics clearly manifest themselves in other documents: After The
Wealth of Nations (1776), a book about the kind of economics that complied with Smith’s
ethies, he was unable to implement his original plan to write a book on po/itics in accor-
dance with the Aristotelian triad, a substantial part of which was to be about justice,
since he had already dealt with the concept of justice in its market-adequate dimension
of transactional (“commutative”) justice and assigned the other aspects of the concept to
the realm of private virtues, which could not be a political subject. A few months be-
fore his death, Adam Smith — in his preface to the final edition of The Theory of Moral
Sentiments (6th edition, 1790) and well aware of the very short span of lifetime left to
him — expressed his ongoing intention to deal with the issue of justice in a separate
work,? but this was not to come about: Since he died only a few months later, he was
unable to implement his putative plan to complete a third volume whose focus was to
be on justice and law. However, there is reason to suspect that Smith wished to pre-
vent others, even his closest friends, from posthumously keeping his promise to pub-
lish a work on jurisprudence. Speaking from his deathbed in his last days, he ordered
his servants to burn his unpublished manuscripts, which are very likely to have in-
cluded his expositions on justice and law as the central focus of the volume on politics
he had originally planned. Adam Smith probably realised himself that his reduced
concept of justice went beyond the old Aristotelian triad of ezhics, economy and politics in
that it no longer provided for aspects of justice beyond zustitia commutativa.\®

% “In the last paragraph of the first Edition of the present work, I said, that I should in an-
other discourse endeavour to give an account of the general principles of law and gov-
ernment (...). In the Enguiry concerning the Nature and Causes of the Wealth of Nations, 1 have
partly executed this promise; at least so far as concerns police, revenue, and arms. What
remains, the theory of jurisprudence, which I have long projected, I have hitherto been
hindered from executing, by the same occupations which had till now prevented me from
revising the present work. Though my very advanced age leaves me, I acknowledge, very
little expectation of ever being able to execute this great work to my own satisfaction; yet,
as I have not altogether abandoned the design, and as I wish still to continue under the
obligation of doing what I can, I have allowed the paragraph to remain as it was published
more than thirty years ago, when I entertained no doubt of being able to execute every
thing which it announced” (Preface to Smith: The Theory of Moral Sentiments).

10 Although it is no longer possible to prove this assumption since the manuscripts were
burned, it is nevertheless more than mere speculation. The passages referring to justice
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4. Increase in wealth and efficiency in the place of (re-)distributive
justice
Things seem quite obvious: Economics, also and especially in its practical real-life
form, takes the place — at least in normative terms — of external regulatory politics,'!
something that is no longer required in a comprehensive sense once the many super-
fluous feudal and absolutist regulations have ceased to be in effect, which merely pre-
vent the systens of natural liberty from developing in such a way as to increase wealth. In
this way, then, the obsolete primacy of politics and the systematic presentation of this
field of activity have ceased to be relevant since politics seems to have dwindled to a
general condition of economic action (and more likely to a disruptive factor in every
further case of “intervention”):
“All systems either of preference or of restraint, therefore, being thus completely taken
away, the obvious and simple system of natural liberty establishes itself of its own accord.
Every man, as long as he does not violate the laws of justice, is left perfectly free to pur-
sue his own interest his own way, and to bring both his industry and capital into competi-
tion with those of any other man, or order of men” (Smith, The Wealth of Nations, Book
1V, Chapter IX: 687).
Thus, good governance becomes correspondingly simple as the “sovereign” can con-
fine his activities exclusively to internal and external security, a teliable administration
of justice, and “erecting and maintaining certain public works and certain public insti-
tutions” (Smith: The Wealth of Nations, Book 1V, Chapter IX: 687 f.).12 In this way,

and law in The Theory of Moral Sentiments and The Wealth of Nations trepeatedly show that
Smith was primarily concerned with adherence to established law, in particular the equiva-
lence of performance and counter-performance and respect for existing proprietary
rights. Also, we have the student notes of Adam Smith’s Lectures on Jurisprudence, which
confirm this very trend.

11 In the Scholastic tradition, this combination of functional and normative aspects was pat-
ticularly evident in the concept of the “just price” (pretium iustum). On the one hand, by in-
troducing the idea of /atitudo, this concept wished to take account of the variability of
price fixing on the market and the changeability of external conditions, while on the other
hand being expected to ensure the conditions of “social cohesion and their theological inte-
gration” (quote in the original German text from Sturn 2007b: 93).

12 “The sovereign is completely discharged from a duty, in the attempting to perform which
he must always be exposed to innumerable delusions, and for the proper performance of
which no human wisdom or knowledge could ever be sufficient; the duty of superintend-
ing the industry of private people, and of directing it towards the employments most suit-
able to the interest of the society. According to the system of natural liberty, the sovereign
has only three duties to attend to; three duties of great importance, indeed, but plain and
intelligible to common understandings: first, the duty of protecting the society from vio-
lence and invasion of other independent societies; secondly, the duty of protecting, as far
as possible, every member of the society from the injustice or oppression of every other
member of it, or the duty of establishing an exact administration of justice; and, thirdly,
the duty of erecting and maintaining certain public works and certain public institutions
which it can never be for the interest of any individual, or small number of individuals, to
erect and maintain; because the profit could never repay the expense to any individual or
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Adam Smith firmly calls upon the state to acknowledge the intrinsic logic of the econ-
omy and thus the need for politics to withdraw from this area; the justice demanded
here includes commutative justice, the guarantee of an independent judiciary, and ad-
herence to all applicable laws and regulations by all participants but no kind of redis-
tribution.

Of course, Smith did not fail to notice that this intrinsic logic of the economy re-
quires infrastructure as well as certain public goods to be provided (“certain public
works and certain public institutions”), but that is almost the sum total of legitimate
interference by the state. In addition, aspects of distributive justice can be seen to
some extent in the duty to make “provision for the public defence” (Smith: The
Wealth of Nations, Book V, Chapter I, Part I), which — just like “the expense of jus-
tice” (ibid., Book V, Chapter I, Part II) and the “expense of public works and public
institutions ... for facilitating the commerce of the society” (ibid., Book V, Chapter I,
Part III, Article I) — can be counted among the conditions under which a real market
economy can function. In contrast, “the expense of the institutions for the education
of youth” (ibid., Book V, Chapter I, Part III, Article II) (i.e. public primary schools)
and “institutions ... for the instruction of people of all ages” (i.e. religious instruc-
tion), which are also mentioned in Book V, Chapter I, Part I1I (of The Wealth of Na-
tions), do not only qualify as prerequisites for a market economy in functional terms
but can also be interpreted under the aspect of a distributive justice.!3

By factually abandoning the Aristotelian triad of ethics, economics and politics,
that is to say by relegating politics to a principal guarantee for the conditions of eco-

small number of individuals, though it may frequently do much more than repay it to a
great society” (Smith: The Wealth of Nations, Book IV, Chapter IX: 687).

13 In 1776, Smith described the need for the state to prevent in the people “that sort of
mental mutilation, deformity, and wretchedness, which cowardice necessatily involves”
(The Wealth of Nations, Book V, Chapter I, Part 111, Article 1I: 787f)) in the same man-
ner as “a leprosy or any other loathsome and offensive disease ... from spreading itself
among them, though perhaps no other public good might result from such attention be-
sides the prevention of so great a public evil” (ibid.). With respect to the need for a gen-
eral primary education, he added: “The same thing may be said of the gross ignorance and
stupidity which, in a civilised society, seem so frequently to benumb the understandings
of all the inferior ranks of people. A man without the proper use of the intellectual facul-
ties of a man, is, if possible, more contemptible than even a coward, and seems to be mu-
tilated and deformed in a still more essential part of the character of human nature.
Though the state was to derive no advantage from the instruction of the inferior ranks of
people, it would still deserve its attention that they should not be altogether uninstructed.
The state, however, derives no inconsiderable advantage from their instruction” (ibid.).
According to Smith, this advantage consists in driving out “the delusions of enthusiasm
and superstition ... among ignorant nations” besides making them “more decent and or-
derly”, more likely to resist “the interested complaints of faction and sedition”, and “less
apt to be misled into any wanton or unnecessary opposition to the measures of govern-
ment”. Also, “in free countries, where the safety of government depends very much upon
the favourable judgment which the people may form of its conduct”, the people’s disin-
clination “to judge rashly or capriciously concerning it (the government)” constituted an-
other advantage.
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nomic action in a system of natural liberty, Smith essentially expressed only that which
had already established itself in the practice of the UK, which was the most modern
country in the world at the time. In this respect, by limiting justice mainly to equality
of value with respect to performance and counter-performance, Smith also adjusted to
the manner in which problems of justice were being “communicated” in the then
dominant discipline of economics, i.e. as problems of equivalence. In as much as the
realisation of this system of natural liberty was still hampered by feudal and absolutist
barriers — the constraints imposed in later times by the welfare state were not even
imaginable at the time —, the message of classical liberalism stated that the realisation
of a society in which wealth was created and increased merely required existing regula-
tions to be removed.

Thus, to some extent Smith theoretically implemented those things in patticular
that the modern practice of his own country but also other trading nations called for:
The far-reaching elimination of distributive aspects from the discourse on justice
complied with the reduction of the concept of justice to the regulatory idea and the
corresponding practice of commutative justice in the form of an exchange of equiva-
lents, which was in keeping with the precepts of economics. In a system of natural lib-
erty, the allocation of goods via the market is determined primarily by prices as op-
posed to aspects of dignity.!* Indeed, to some extent transactional justice is the central
condition under which a market economy can function successfully. At this point, a
connection can be recognised with a remark of Hegel who, in his preface to Outlines of
the Philosophy of Law (Grundlinien der Philosophie des Rechts, 1821), described how
philosophy lags behind reality: “... the owl of Minerva spreads its wings only as twi-
light descends.”

However, there are not only systematic and real-life reasons for the exclusion of
non-commutative aspects of justice in classical liberalism since classical liberalism
combines its programme with a welfare promise and hence, indirectly, with a substan-
tial promise of justice. The reference to the equivalence-oriented conditions of the
economy and the comment on focusing in particular on improving the situation of the
poorer strata of society in a “progressive state”,!> something which Adam Smith em-
phasised too, also has the following function: In the course of the general increase in

14 The only important exception Smith permitted was “the expense of supporting the dig-
nity of the sovereign” since “in point of dignity a monarch is more raised above his sub-
jects than the chief magistrate of any republic is ever supposed to be above his fellow-
citizens”, which means that “a greater expense is necessary for supporting that higher
dignity. We naturally expect more splendour in the court of a king than in the mansion-
house of a doge or burgomaster” (Smith: The Wealth of Nations, Book V, Chapter I, Part
1V: 814).

15 In 1776, Smith wrote: “It deserves to be remarked, perhaps, that it is in the progressive
state, while the society is advancing to the further acquisition ..., that the condition of the
labouring poor, of the great body of the people, seems to be the happiest and the most
comfortable. It is hard in the stationary, and miserable in the declining state. The progres-
sive state is in reality the cheerful and the hearty state to all the different orders of the so-
ciety. The stationary is dull; the declining, melancholy” (The Wealth of Nations, Book I,
Chapter VIII: 99).
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wealth, the issue of distributive justice is not only described as inadmissible in theory
(i.e. in the sense of a binding social norm), but its significance is also questioned at a
practical level. The issue of a just distribution of goods and riches beyond zustitia com-
muntativa in accordance with distributive justice and subsequently also redistributive jus-
tice!® (which Smith and classical liberalism could not yet know but would certainly
have considered a violation of the system of natural liberty), in short the issue of socia/
Justice in the sense of a state-controlled (re-)distribution did not present itself to classi-
cal liberalism, which was also attributable to the fact that it worked on the assumption
of a quantitative and qualitative onward development of all classes of society under
the conditions of free market exchange — a condition which, for large parts of the pro-
letariat that emerged in the early phase of industrialisation, definitely did not always
exist. Owing to the disregard for the ensuing social problems large parts of society had
to grapple with, the representatives of liberal ideas were soon accused of callousness
(Manchester liberalism).

Thus, in a much-simplified form, the second half of the classical-liberal argument
can be summarised as follows: The 18® century liberals, especially Adam Smith, who,
not without reason, chose The Wealth of Nations as the title of his principal work on
economics, largely subscribed to the following view, which on the whole was con-
firmed by the development of history, at least in the countries of the North: The con-
tentious static question as to the appropriateness of distributing given properties and
incomes should be replaced by the far more important dynamic question as to the
conditions for creating and increasing the wealth of nations. To the extent that this
replacement succeeded, the issue of distributive justice would become less important,
at least in practical terms, since the poorest and weakest members of society would
also derive benefit from a higher national income. The fact that this process did not
go off without interruptions and setbacks in the 19% century sparked socialist criticism
of “capitalism” 150 years ago in a similar way as “globalisation” does today, which — if
it is not placed in an adequate institutional framework and permitted to have vastly
different effects in different parts of the world — will, as it were, proceed as a natural
phenomenon according to its contemporary propagandists.!’

It is in particular when calling to mind the Christian-Jewish tradition and its link
with Aristotelian ethics in the Scholastic concept of the “just price”, which combined
market price aspects (and thus aspects of transactional justice) with concepts of ade-

16 The category of redistributive justice is directed at a redistribution of parts of the national
income that is oriented towards social norms and can be seen as a development of iustitia
distributiva with respect to a society that is no longer divided into estates.

17" Obvious ideological links with 19% century Manchester Liberalism, especially in the UK
but also in France, can be seen here. In contrast, Eduard Bernstein’s “revisionist” ap-
proach (1910) is worth noting. Bernstein relied in particular on the self-organisation of
the worker’s movement through trade unions and politics as a counterforce to the social
ills of the 19% and early 20% century, as opposed to the state (whose principal political
leaders were anti-working class for the most part); the state, according to Bernstein, is im-
portant only to the extent that legal provisions and institutions for the protection of the
working class can be wrought from it.
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quacy and dignity (and thus distributive justice),!® that the relative progress contained
in the liberal message and its contrast with the tradition of Christianity and classical
antiquity becomes especially apparent: As a variation on the well-known Biblical ad-
monition “But seek ye first the kingdom of God, and his righteousness; and all these
things shall be added unto you” (Gospel according to Matthew, Chapter 6, Verse 33),
which is still concerned with the comprehensive justice (of God), classical liberalism
makes an appeal in the opposite direction, approximately along the following lines:
“Seek ye first the creation — and not the distribution — of the wealth of nations, and all
other things shall be added unto you.” The fascinating thing about this idea is to be
seen in the fact that this liberal version, while not being unreservedly confirmed in the
more than two centuries that have since passed (there were times when it was not
valid, for instance during the radical social changes in the time of industrialisation, and
it does not apply to all people on earth as is borne out by today’s North-South con-
flict), it has nevertheless become a formative influence on the economic development
of many countries worldwide. However, the problem of social justice remained on the
agenda and could not simply be replaced by focusing on general prosperity.

5. Social justice as part of the “framework”? Ordoliberalism versus
neoliberalism

In the middle of the last century, German ordoliberalism attempted to “capture” the
aspect of social justice, something it recognised in principle, by taking account of ethi-
cal aspects beyond transactional justice and accepted economic criteria in the form of
a suitable framework of regulations; this, however, was the very thing that excluded
these aspects from the economic process and distinguishes ordoliberalism from other
liberal variants. The shared feature of the different variants of liberalism since Adam
Smith is that they call upon the state to acknowledge an “intrinsic logic” or “func-
tional logic” of the economy, that is to say they demand that the state should respect
an area of economic self-regulation upon which it cannot intrude without detrimen-
tally affecting the prosperity of almost everyone involved. However, the spectrum of
liberal views differs significantly in the attitude towards the way the economic order
should relate to other functional areas/areas of life, in particular law and order. In this
context, another difference between the above liberal views pertains to the question
about the extent to which such systems of order result from spontaneous competitive
processes or deliberate human action.

It is interesting to note that this preliminary decision on the malleability of sys-
tems of order also impinges on the response to the question whether and to what ex-
tent it is permissible or possible to strive for objectives of justice beyond equivalence
of value, i.e. objectives exceeding mere commutative justice. In a slightly simplistic ac-
count that ignores many distinctions and interfaces, two leading liberal economists of
the last century may be cited by way of illustration: Walter Eucken, the principal theo-
rist of the “Freiburg School” of ordoliberalism, and Friedrich August von Hayek who,
initially in the U.S. and subsequently as Eucken’s successor in the German-speaking

18 Cf. especially Sturn (2007a) for a balanced presentation of this difficult concept of pretium
‘ustum on which many very diverging opinions exist.
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area, became what can probably be described as the most significant representative of
neoliberalism. The two liberal economists were on good terms with each other and
agreed for the most part on many practical issues. However, they differed on impor-
tant matters as far as their theoretical foundation was concerned, and these differences
resulted in different views on the issue of justice as a question of economic policy.
Eucken’s reverting to the mediaeval Scholastic concept of ORDO is no coincidence,
the difference being that he no longer strives for a divine order but for functioning
rules on competition. Also, justice beyond zustitia commnutativa is no longer to be found
in the individual acts of exchange but in the prevailing conditions of the economy.

Hayek’s thinking is determined primarily by the idea of competitive self-
evolution, which mainly but not exclusively refers to the economic system, and he
uses the catchy phrase of “spontancous order” to express this view. His central
message, which distinguishes him from ordoliberalism, is the view that systems of
economic and social order (such as the law, language, or market economy) are “re-
sults of human action but not of human design”. While Eucken ponders over the
central ethical question “How can the modern industrialised economy have a func-
tioning order worthy of human life?” (Gatermann), Hayek believes that “the problem
of the origin or formation and that of the manner of functioning of social institutions
was essentially the same (Boettke 1998): the institutions did develop in a particular
way because the coordination of the actions of the parts which they secured proved

more effective than the alternative institutions with which they had competed and
which they had displaced”.

Those who like Eucken strive to create an order worthy of human life expose
themselves to the neoliberal reproach of “constructivism” und the “presumption of
knowledge”, which was voiced by Hayek in particular, because they presuppose an
availability of pieces of information and their convertibility into conctete forms of ot-
der for the order they have created that far exceeds the objective and subjective possi-
bilities of man. Also, according to Hayek, such endeavour would aim at achieving
something that the competition of ideas and institutions brings about on its own in
the course of time to a far greater extent than human calculation could ever aspire to.
First of all, Walter Eucken’s theoretical starting point is entirely different: “The com-
petitive order of the market will not fulfil itself of its own accord. (...) It is not
enough to realise certain principles of law and for the rest leave the development of
the economic order to itself” (translated from Eucken 1952: 373, cf. Koslowski 2000).
However, that which Eucken wishes to achieve with his ordoliberal concept cannot be
called voluntaristic constructivism either since his guiding principle of a liberal eco-
nomic policy aims for the “implementation of a workable price system, a system of
complete competition as a basic principle of economic constitution” (translated from Eucken
1952: 254). This common orientation towards competition (for Hayek competition
was a historical competitive process of evolutionary enforcement, whereas Eucken re-
garded it as a task of shaping, which was facilitated by the economic policy of the state
and had to be performed anew time and again) definitely results in agreement on
many practical issues even though, until this day, Hayek and the Chicago School on
which he had a formative influence attach greater credence to the self-healing powers
of competition — even vis-a-vis anti-competitive activities on the part of many partici-
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pants in this process — as opposed to the possibilities of governmental competition
policy, on which Eucken and ordoliberalism rely as a result of the historical experience
of the abuse of market power, especially in the first half of the 20t century.

However, the principal difference between the two main streams of liberal think-
ing can be seen in the handling of the justice issue by Hayek and Eucken. Eucken’s
regulatory concept is known to be based on seven constituent principles that are intended
to safeguard the competitive order in terms of economic constitution, and four regula-
tory principles that will be added if and in as much as the concrete competitive order
continues to be hampered by “forms of order alien to the system”, in particular “natu-
ral monopolies”,! or contains other “weaknesses and deficiencies that require correc-
tion” (1952) even when all constituent principles of the concrete competitive order are
being adhered to. In his discussion of the constituent principles Eucken very firmly
stressed his belief that inequalities in the distribution of property and income (which
he acknowledges as a problem of economic policy) are essentially attributable to in-
complete competition. Thus, the safeguarding of the competitive order by means of
economic policy, which he considers desirable, would automatically solve most of
these problems.?’ Eucken does not only acknowledge the meaningfulness of a concept
of social justice that transcends transactional justice but also believes that an appropriate
regulatory shaping of the process of competition is the very thing that will solve the
problem of justice for the most part.

Eucken goes even one step further in his regulatory principles and accepts that it
is possible or even necessary to correctively intervene in the primary distribution of
income and property, which initially develop “spontaneously” on the factor and goods
markets. Even though he subscribes to the view that the “mechanics of prices of
complete competition is better — notwithstanding numerous deficiencies — than distri-
bution as a result of arbitrary decisions by private or public entities”, reference to the
market does not solve the distribution issue for him. Eucken (1952: 300) concedes:

“... this (market-type) mechanics of distribution, too, leaves unanswered questions and

requires correction. Significant differences in the distribution of purchasing power arise,

which results in production being steered towards meeting relatively insignificant needs,
while urgent needs of other recipients of income remained unsatisfied. The inequality of
incomes results in a situation where luxury products are being manufactured while urgent

19 This expression refers to a situation in which one supplier is able to make optimum pro-
vision for a market on the basis of technological conditions (decreasing average costs).

20 Eucken put this in concrete terms when he wrote (in 1952: 316): “Different incomes in an
economy are partly attributable to different services on behalf of the consumers and
partly to monopolist or other positions of power in the individual markets. The distribu-
tion of income will not become a problem of justice in an economic sense until the level
of income is determined by positions of power in the market and ceases to be determined
by relations of scarcity. The formation of the famous big fortunes of the past hundred
years, too, is attributable not so much to income from property as to the powerful posi-
tions in the market held by such people as Rockefeller, Carnegie etc. ... Thus, social justice
should be achieved by creating a workable overall order and by subjecting the formation
of income to the strict rules of competition, risk, and liability.”
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needs of low-income households remain to be satisfied. In this respect, then, the distribu-

tion which takes place in the competitive order needs to be corrected.”
Progressive taxation is the principal means by which this correction is to be brought
about.?! As this kind of intervention in the primary distribution on the markets by
means of adjustment policy does not stand in the way of the competitive order (pro-
viding that the tax progression is not so strong as to have obstructive effects on in-
vestment), Eucken even believes that there is a number of good reasons for this pro-
gressive taxation and regards it as a means of counteracting a development of eco-
nomic processes that is ethically doubtful.

All these material aspects of justice don’t mean a thing to a neoliberalism a la
Hayek. Friedrich August von Hayek refuses to distinguish between necessary and lux-
ury needs (according to Hayek, the “right” assortment of goods is determined exclu-
sively by the market as a result of effective demand), and he sees no reason why “so-
cial justice” should be called for, which — as ustitia distributiva and iustitia redistributiva —
would no longer remain within the admissible boundaries of market self-regulation
and thus go beyond mere zustitia commutativa.

Following on from the classical-liberal tradition since Adam Smith but even going
beyond it, Hayek would rather confine justice and equality to the applicability of the
same rules for all:

“Equality of the general rules of law and conduct, however, is the only kind of equality

conducive to liberty and the only equality which we can secure without destroying liberty.

Not only has liberty nothing to do with any other sort of equality, but it is even bound to

produce inequality in many respects. This is the necessary result and part of the justifica-

tion of individual liberty: If the result of individual liberty did not demonstrate that some
manners of living are more successful than others, much of the case for it would vanish”

(F. A. Hayek: Quotes — Philosopher of Liberty).

Hayek highlights the importance of innate differences and attempts to substantiate the
“importance of environmental factors” by stating that “the importance of individual
differences would hardly be less if all people were brought up in very similar environ-
ments” (a statement for which there is no empirical evidence) (Hayek 1958: 7). Con-
sequently, for Hayek equal treatment does not mean that — with respect to the ideal of
all people being equal or the human dignity to which they are entitled — there should
be an institution, let alone a guarantee, which would enable all people to exist in soci-
ety in real terms and to realise their, albeit different, abilities and expectations. In
keeping with the traditional liberal demand for proportional taxation according to the
principle “leave them as you find them”, which does not change income and property
relations between taxpayers, Hayek derives the following conclusion from his concept

2l “Income tax progression in the competitive order has an entirely different, i.e. a social
purpose. It is to correct the process of distribution within the framework of the competi-
tive order. This fact also delineates the boundaries of this progression. It (progression)
must not be permitted to continue to the extent that the tendency to invest drops off ....
Even though progression is necessary from a social point of view, it is equally necessary
that investment should not be jeopardised by progtression. This, in principle, denotes the
lower and upper ceilings. The financial policy of the individual countries has to gauge
where these boundaries are to be drawn z concrete” (Eucken 1952).
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of equality: “The equality before the law which freedom requires leads to material ine-
quality. [TThe desire of making people more alike in their condition cannot be ac-
cepted in a free society as a justification for further and discriminatory coercion®

(Hayek 1958).

Hayek’s neoliberalism, in keeping with Smith’s limitation of the concept of justice
to the justice of rules — i.e. contractual fidelity and adherence to the laws and regula-
tions applicable to all, irrespective of their social status —, probably goes a step further
than Smith (or rather a step back behind Smith) in his statement on “social institu-
tions” (without further differentiating between them):?2 ““... that certain benefits are
attendant on social institutions does not mean that we could make them accessible to
all if only we wished to do so, or that, if they were reserved for just a few, others
would be deprived of them* (Hayek 1958: 11). Since he explicitly mentions education
in this context, it is to be feared that in Hayek’s view this area, too, should be organ-
ised in accordance with the principle of commutative justice, i.e. exclusively along
market economy lines, thereby differing from Smith who — as an exception — permits
arguments of distributive justice to be included in education. This, indeed, would be a
retrograde step as compared with Adam Smith.?3

6. Fascination and limitations of the liberal reduction of justice

In the current debate on economic policy, the Anglo-American type of (neo-)liberal-
ism has clearly gained the upper hand, which is borne out at the national and EU lev-
els as well as by the announcements of international institutions such as the WTO,
World Bank, and IMF. Supply-oriented economic reforms in many countries, deregu-
lation on the job market, and denationalisation of publicly owned assets illustrate this
observation. Even the current finance and real-estate crisis in the U.S., which, on both
sides of the Atlantic, has triggered doubts about the economic self-regulation of these
areas and given rise to the demand for a tighter governmental control of financial in-
stitutions, is most unlikely to cast serious doubt on the dominant (neo-)liberal keynote
of discussions on economic policy. On what, then, is this obvious fascination of neo-
liberal ideas based that prevails even in situations where the shortcomings of unbal-
anced market liberalism become apparent?

We believe that the strong fascination of liberalism, also and especially in the cur-
rent discussion on economic policy and social politics, is attributable to several
sources, of which we can only give an incomplete list:

1. Liberal theory avails itself of a sophisticated theory of market and price forma-
tion. Not only does the principle of equivalence of value, which is an expression
of commutative justice, correspond to the logic of market exchange but it is also

22 Hayek (1958) merely discusses “the family, inheritance, and education” in a general sense.

2 The “constitutional economics” of U.S. economist James Buchanan, who won the 1986
Nobel Prize in Economics donated by Sweden’s central bank, occupies an intermediate
position between Euckenian “ordoliberalism” and Hayekian “neoliberalism”; “constitu-
tional economics”, after all, deems a prior commitment to the regulations of a constitu-
tional order necessary, but by doing so provides far greater scope for economic self-

regulation than Eucken’s Ordo concept (cf. Buchanan 1987).
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particularly appropriate for mathematical modelling and quantitative calculation.
This fact has elevated economics to the rank of “queen of social sciences” and
has made it the only social science for which a “Nobel Prize” donated by Swe-
den’s Riksbank (central bank) — not by the Nobel foundation itself — is awarded
every year since 1969.

Since the late 19t century, starting with Léon Walras and Vilfredo Pareto, this
mathematical clarification has resulted in the development of a theory of general
equilibrium and an efficiency-oriented welfare economics (that is, however, blind
to distribution issues), which also permitted deficiencies in the market process
(put more precisely here as technological externalities with respect to production
and consumption) to be captured theoretically and used as a basis for deriving
suggestions for economic action.?*

The specification of Smith’s idea of an increase in prosperity brought about by
the welfare economic concept of a “Pareto optimum” — Pareto optimum refers to
a situation in society where it is no longer possible to improve the well-being of
one individual without harming at least one other individual (cf. Sohmen 1976) —
directed the interest of theoretical economics and practical economic policy to-
wards the search for “Pareto improvements”, i.e. the search for situations where
both — or put more generally: all — participants can improve their well-being
through cooperation, e.g. cooperation in trade. The identification and utilisation
of such potentials for cooperation substantially contributed to the fact that the
liberal hope for a general increase in prosperity also received empirical confirma-
tion in many cases.

This rather static concept of exchange is complemented by a dynamic perspective
of competition established in particular by Joseph A. Schumpeter (1912), which
makes continuous innovation (new products and processes) by “pioneer entre-
preneurs” the central characteristic of market development.

However, on the other hand the theoretical stringency of the market-liberal vision and
the great importance justly attached to individual freedom resulted in a situation where
market considerations and the expectation of ensuing advantages were applied to ar-
eas where, for good reasons, the underlying social conditions do not comply with the
principle of market exchange. The most striking example in this context is the area of
politics, which in the majority of liberal foci is inevitably purported to act merely as a
“troublemaker”. Accordingly, concepts of distributive and redistributive justice don’t
mean a thing to most liberal thinking, and Hayekian neoliberalism even explicitly op-
poses them. This, then, results in the major issues for which reductionist liberal argu-
ments are criticised and which, again, we can only partially list here:

1.

The exclusive consideration of rights of individual freedom in liberal theory may
lead to social inequalities that deny the disadvantaged the opportunity to live un-
der decent conditions. Also, such inequalities result in a situation where the right

24

One of the most recent and impressive examples in this context is the EU-wide CO»
Emission Trading System (ETS) to limit the discharge of carbon dioxide, which poses a
threat to the global climate; cf. Rudolph, 2006. For the general logic of corrective taxes in
an economic policy based on welfare economics see in particular Sohmen (1976).

[@her |

25


https://doi.org/10.5771/0935-9915-2010-1-8
https://www.nomos-elibrary.de/agb

26

Christian Hecker, Hans G. Nutzinger: Economy and Justice

to take responsibility for one’s life choices, which liberalism holds in such high
esteem, becomes useless for the people concerned.?’ Rights such as freedom of
movement and free choice of occupation are of very limited use to people denied
such things as adequate food or basic health care (cf., for example, Sen 1988).
Also, it would hardly be realistic to expect people who cannot benefit from the
advantages of a liberal society to stick to the rules set by such a society such as
the principles of commutative justice (cf. Hampicke 2005). This is borne out by
social unrest in countries with pronounced inequalities, which time and again
leads to rights including liberal rights of freedom such as the protection of prop-
erty being jeopardised.

The division of labour highlighted by liberal theory since Adam Smith as the
source of wealth is not only implemented in the development of new products,
services and markets but also and in particular through business enterprises?® and
hence calls for a legal and social influence to be exerted in this area. Looking at
the “working environment” thus created within enterprises under the aspect of
mere outside market interaction will result in serious theoretical problems for the
understanding of the firm as a social institution, and practical problems of eco-
nomic and social policy that may well be even more serious (cf. for instance
Nutzinger 1976).

Even though liberal theory definitely accepts the existence of external effects, i.e.
third-party effects not at all or only insufficiently accounted for in market ex-
change, it underestimates the significance of this fact: The liberal optimality as-
sumption for the market can only be maintained sens# stricto when external effects
represent a rare and clearly identifiable exception from the rule of a complete ex-
change of equivalents; however, the ubiquity of these effects should trigger a
critical review of this optimality assumption, which is often made in an axiomatic
fashion.?” This also applies in view of the advice given by standard economics

25
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So, for instance, Amartya K. Sen (himself a Nobel Prize winner in Economics like Hayek)
distinguishes between negative freedom (“freedom to act”) and positive freedom (“free-
dom to achieve”). According to Sen, positive freedom is associated with actually having at
one’s disposal options required for shaping one’s life according to one’s choices (cf. Sen
1994).

This was already illustrated by Adam Smith (1776, The Wealth of Nations, Book I, Chap-
ter I): His well-known example of pin-making describes the manufacture-type, i.e. intra-
organisational, division of the manufacture of a product (in this case a pin) into many
“distinct operations” without intermediate product markets being involved. However, in
his analysis in Book I, Chapter I1I of the things by which the division of labour is limited,
Smith refers to the size of the market and the division of labour between different trades
and activities without ascertaining the difference between these two types of division of
labour (Smith: The Wealth of Nations).

It goes without saying that, conversely, the implicit trust in the state and the correspond-
ing optimality assumption regarding political regulations, too, must be subjected to a simi-
larly critical review with respect to their concrete circumstances as has been demanded
above for market interaction.
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(which is justified in principle) that instead of taking a “nirvana approach”? here
one should compare the failure of the market and the failure of bureaucracy with
each other in each instance before calling upon politics to take concrete action.

The difficult interaction between “economy” and “politics” is illustrated in par-
ticular by the technological progress, which — as Schumpeter (1912) already em-
phasised — represents a desired result of competition, also in the areas of new
ideas, technologies, products and services. While liberal theory calls for proprie-
tary rights to be protected absolutely as a prerequisite for an efficient market ex-
change, it is in no way able to guarantee the value of these proprietary rights. On
the contrary: It is in particular the dynamics of competition, by which neoliberal-
ism sets such great store, that tends to depreciate existing property rights by
technological progress time and again. A look at the situation of the people af-
fected by such developments and thus also the acceptability of such innovations
shows the need to at least provide the losers of competitive processes with some
basic protection that enables them to build new lives for themselves. Otherwise,
owing to the latent insecurity of market-controlled economic processes, conse-
quences may result that seem problematic, also from the point of view of effi-
ciency.

Without such compensatory measures, a sub-optimal investment in human capital
(especially initial and continuation training) will be the principal threat when peo-
ple fear too much depreciation as a result of market processes. As far as politics is
concerned, the principal objective is to avoid lengthy and costly distribution
struggles between the losers and winners of innovation, which will ultimately
have obstructive effects on investment in many cases. Such struggles may inflict
greater damage on society as a whole than a sensible balance between the overall
economic interest in innovations that boost productivity and the compensatory
interests of those who have lost their “status quo”. In this context, instruments of
“social cushioning” but especially an improved adaptation on the part of the
work force to new technological demands through participation in qualification
and training measures may represent a supetior alternative as compared with a
contentious enforcement of efficiency requitements, both from efficiency and
distribution considerations.

Against this background, the economic idea of weighing the pros and cons of cer-
tain institutional regulations should also be viewed in relation to the effects of
economically founded suggestions in other areas of life. Economic solutions that
can easily be justified from the point of view of efficiency theory and that call for
or even enforce greater commercialisation, for instance in education and health
care, while for the most part ignoring distributive consequences, may definitely
appear problematic from an extended perspective of efficiency, i.e. in cases where
they are accompanied by a lack of acceptance of the existing economic and politi-

28

Economists of different persuasions use the terms “nirvana approach” or “model Platon-
ism” to criticise the wide-spread tendency in this branch of science to work on the as-
sumption of ideal worlds and to directly put reality to the touchstone of these worlds in-
stead of comparing concrete and available alternative courses of action with one another.
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cal order and may thus trigger off costly “follow-on problems”. Already, for prac-
tical reasons, such foreseeable “follow-on problems” should be included in the
suggestion proper to ensure that the desired “efficiency” in the sense of maxi-
mum advantages and minimum disadvantages is actually achieved. The idea of
“vital policy” (Ristow 1953; Miller-Armack 1970), i.e. the integration of the liv-
ing conditions and opportunities of wage and salary earners into the system of
market economy, also in terms of life experience, continues to be and is again of
particular importance, especially regarding cultural diversities and the peaceful co-
existence of different cultures.

The genesis of a new “trans-disciplinary” science, that is to say ecological economics
as the scence and management of sustainability, which emerged in the wake of the sus-
tainability demands put forward by the World Commission on Environment and
Development (WCED 1987) and which is specifically concerned with fairness be-
tween contemporary and future generations and between people in the countries
of the North and the South, illustrates the significance of distributive and redis-
tributive issues of justice in solving global environmental problems, some of
whose economic relevance is attributable to the fact that an economically effi-
cient budgeting is neither conceivable nor possible without natural bases that are
solid in the long term.?

This consideration leads to another fundamental objection: The distinction be-
tween “efficiency” and “distribution”, which is useful in simple contexts, as well
as the tendency of economists to confine themselves to transactional justice and
thus to aspects of efficiency for reasons of expedience cannot be maintained in
more complex situations such as the prozection of global environmental commons, a topi-
cal example of which is the threatened stability of the climate of the earth (cf. for
instance de Haan et al. 2008). Thus, the distinction between allocation and distri-
bution already suffers from conceptual difficulties here since necessary “conces-
sions” by the countries of the North to the countries of the South may be inter-
preted on the one hand as a compensatory distribution policy, which is the very
prerequisite for a global climate pact to come off.3 On the other hand, such
“concessions” may also be interpreted as a belated payment of remuneration by
these advanced countries to the rest of the planet for having utilised the natural
resources of the earth, in particular the stability of the climate, for their own pur-
poses for more than 200 years without any payment whatsoever and without ref-
erence to any acceptable measuring unit such as surface area or population,
thereby depriving mankind as a whole of these resources. A worldwide “climate
pact” seems to be the only peaceful solution to this problem. Both from a theo-
retical-conceptual and a practical political perspective, we are dealing with a prob-
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Cf. also Nutzinger (2000). For the difficulties of a proper analysis of the complex subject
of “sustainability and justice” in schools, in particular in the face of many imponderables,
even in the well-researched field of “climate change”, refer to the recent 2008 study by de
Haan et al., which bears the same title in German (Nachhaltigkeit und Gerechtigkeit).

The importance and the difficulty of this issue have been drastically demonstrated of late
by the failure to come to an agreement at the Copenhagen summit in December 2009.
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lem that is basically one of economics, i.e. an extended negotiation of mutual
benefits among a large number of participants. In this negotiation, the aspect of
“transactional justice” has ceased to possess the conceptual stringency postulated
by Smith (1759), which means that it has to be complemented by climate stability,
both from a conceptual point of view and with respect to the practical protection
of an environmental common from which everyone involved benefits.3!

From these aspects, we conclude the following with respect to the current situation:
Just as economics, which — 230 years ago — became distinct from moral philosophy
and thus developed into an independent discipline, has to (again) take up issues of jus-
tice today, also for systematic reasons, practical economic policy must again tie the
central idea of efficiency, which has an affinity only for commutative justice, to as-
pects of distributive and redistributive justice, not only for practical reasons but also
on account of the haziness of the concept of efficiency in more complex situations,
especially where the solution of global environmental problems is concerned. This
does not mean that we have returned to the mediaeval Scholastic concept of pretium
instum, but we are making extended use of the insights of efficiency-oriented econom-
ics in order to establish the most realistic reference point possible to the challenges of
our time and in this way facilitate practical applicability.

7. Ways of including aspects of material justice in the current
economic debate

Beyond a reference to Christian standards or standards of moral philosophy, the ex-
tension of the concept of efficiency, which was rendered plausible in the preceding
section, shows the importance to be attached — for purely practical reasons alone — to
a reintegration of norms of material justice into the concept of efficiency-oriented
€Cconomics.

Today, it is primarily the demand for the protection of human dignity including
all persons involved (Hecker 2008: 276-281) that has proved to be the central ethical
norm for integrating considerations of justice into the analysis of economic processes.
The postulate of human dignity culminates in Immanuel Kant’s “categorical impera-
tive” derived from the definition of man as a rational being capable of moral respon-
sibility. The “categorical imperative” demands that human beings should be treated
“never merely as a means, but always at the same time as an end” (Kant 1797). Ac-
cording to Catholic social doctrine and the socio-ethical writings of Protestant theolo-
gians, human dignity manifests itself as an expression of the fact that man was created
by God and in the image of God, which accounts for the exceptional character of
human work, especially when compared with all other goods (Korff 1999: 219-221).
On this note, the 1965 Pastoral Constitution Gaudinm et Spes of the Second Vatican
Council, among other documents, states that “man is the source, the center, and the
purpose of all economic and social life” (Pastoral Constitution on the Church in the
Modern World, Gaudium et Spes, promulgated by His Holiness, Pope Paul VI, on
December 7, 1965, Chapter I1I — Economic and Social Life). It is in particular with re-
spect to preserving the bases of existence of future generations that the aspect of hu-

31 For the idea of a climate pact cf. Nutzinger (2005).
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man dignity includes aspects of environmental protection and the conservation of re-
sources, especially non-renewable ones.

The category of social justice, which was developed in particular by representa-
tives of Catholic social doctrine and ordoliberalism, provides a way of operationalising
the postulate of human dignity, besides taking up central Scholastic objectives of eco-
nomic ethics®? and permitting differentiation into various sub-categories. Thus, in ac-
cordance with the pioneering thinkers of ordoliberalism and social market economy,
the categories of justice of performance, of opportunity justice, and of justice of need
present themselves as essential aspects of social justice.?® One more thing that may be
mentioned here is inter-generational justice, which adds an inter-generational perspec-
tive to the three above categories. This type of justice centres upon the requirement
that future generations should be guaranteed opportunities for development equal to
those available to our generation.

This multi-dimensional model of justice is mostly equivalent to the idea of “Social
Irenics” developed by Alfred Miller-Armack, which intends to achieve a balance be-
tween the ideas of liberalism and socialism as well as Protestant and Catholic social
ethics (Miller-Armack 1950). The importance of free market processes and prices is
justly emphasised here with reference to the enforcement of justice of performance.
The underlying basic idea, which is also relevant from an ethical point of view, aims at
ensuring that — in free markets where a number of ideal-type conditions are met —3*
each supplier is paid according to the contribution he has made towards overcoming
the prevailing shortages in society. At this point, the link with the idea of efficiency in
liberalism also becomes apparent. In addition, the concept of justice of performance
reflects the fundamental liberal belief that everyone is entitled to the results of the
work he has done® and that this right can only be contested if legitimate rights of
others, e.g. rights to redistribution measures to secure the minimum subsistence

32 'This also shows that the Scholastic considerations on shaping economic processes should
be interpreted as a system-oriented approach aiming to atrive at a humane solution of so-
cietal problems in the face of actual economic conditions rather than as an authoritatian
approach to shaping the world in accordance with Church dogmatics.

3 It is in particular Eucken, Répke, Ristow, and Muller-Armack who repeatedly refer to
these three categories of justice when they discuss the term of social justice in their writ-
ings (cf. Hecker 2008: 205-234).

3 'This includes in particular the existence of a competitive equilibrium along neo-classical
lines (free access to the market for all suppliers and demanders, absence of distortions of
competition, external effects and asymmetries of information, no relevance of public
goods), the guarantee of opportunity justice, the acceptance of the existing purchasing
power distribution, the recognition of consumer sovereignty as well as a certain stability
of market prices, which permits the suppliers to develop a reasonably reliable supply
planning. Also, there should be no major power imbalance among the market participants
(cf. also Hecker 2008: 275-340).

% These ideas can be justified especially by John Locke’s labour theory (Second Treatise on
Government, Chapter V [Of Property]).
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needs,’ stand in the way of that right.” The ideal-type character of the conditions
stated in Footnote 33 clearly shows that in most cases these conditions cannot be
considered fulfilled in real life. This observation shows the significance of instances of
intervention by the economic and social policy of the government on behalf of oppor-
tunity justice, justice of need or inter-generational justice at other levels of the econ-
omy that make it possible for the market to fulfil its ethical potential for the enforce-
ment of justice of performance. Since trade-offs often occur with respect to the impli-
cations of these postulates of justice,’® the need to weigh up the different norms regu-
latly emerges in practice, something John Stuart Mill had already described by way of
example (cf. Mill 1969: 259).

The principle of human dignity prohibits limiting oneself to a one-dimensional
concept of justice such as the Hayekian one, which merely guarantees protection
against unwanted interference by others without considering the actual living condi-
tions and opportunities of the citizens. Instead, besides the guarantee of liberal rights
of freedom, the claim to live life in dignity calls for rights to involvement and partici-
pation in the tradition of distributive justice.

In connection with the objective of a rule-oriented and thus, from a regulatory
angle, consistent weighing up of different categories of justice, the concept of social
market economy, which goes back to Miiller-Armack for the most part, presents itself
as a suitable instrument of implementation since it is directed at implementing the
above norms of justice at different levels of economic life. The regulatory shaping of
competition in the sense of controlling monopoly power and curing market failure,
which may manifest itself in the form of technological external effects, for instance,
plays an important part in this context. In this way, important prerequisites are ful-
filled to ensure that the market mechanism can truly result in justice of performance
being implemented. The regulation of competition must be complemented by a delib-

36 John Stuart Mill already pointed out that the citizens’ right to dispose of their individual
income was circumscribed by the obligation to make adequate contributions to the per-
formance of public tasks (cf. Mill 1977: 276).

From an economic point of view, the category of justice of performance primatily con-
siders the individual character of the national income. On the one hand, the aggregate in-
come of each national economy presents itself as the sum of innumerable privately
achieved components of performance that are related to the rights of the respective ser-
vice suppliers. On the other hand, this income also represents an aggregate income jointly
produced by the social division of labour, an idea to which distribution objectives based
on concepts of justice can be added since an individual performance without the in-
volvement of other participants is almost inconceivable (cf. Thielemann 20006). This re-
sults in the postulate that both the individualist and the social character of the national in-
come should be taken into account and that a balance is to be found between the result-
ing claims.

37

3 The most obvious trade-off arises over justice of performance versus justice of need since

a performance-related salary, for instance, can result in a situation where an employee can
no longer earn a living on his own because his ability to provide required services is very
limited.
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erate redistribution of the results and/or starting conditions of market processes in
the sense of opportunity justice, justice of need, or inter-generational justice.

In methodical terms, the principle of opportunity justice should take priority over
the principle of justice of need, which is in accordance with the approach followed by
many ordoliberals (including Alexander Ristow and Wilhelm Répke among others).
This classification primarily represents a methodical order of importance that takes
account of the fact that a fair distribution of starting opportunities seems a suitable
means of minimising the subsequent need for redistribution on the one hand while,
on the other hand, being more easily compatible with liberal rights of freedom than an
approach that is purely demand-oriented. Today, these considerations result in par-
ticular in the demand that all social strata should have equal access to education.
However, the need for taking additional redistribution measures in accordance with
the justice of need continues to exist in addition to permit those whose efforts are not
sufficiently rewarded by the market to live in dignity as well. An important instrument
in this context is the payment of social security benefits by public institutions that se-
cure the minimum subsistence needs of every citizen on the basis of a legal claim,
thereby making the citizen independent of the arbitrariness associated with purely pri-
vate welfare programmes.

The importance of market processes for the enforcement of justice of perform-
ance is the basis from which all pioneering thinkers of social market economy derived
the demand that the state should intervene in economic affairs in such a way as to be
in conformity with the market so as not to stand in the way of the regulating function
of the market. This approach takes the second tenet of welfare economics into ac-
count, which is directed at the possibility of considering opportunity justice and justice
of need in the organisation of the initial distribution and which — in connection with
the establishment of efficient barter relations — refers to the significance of market
prices in a competitive equilibrium (cf. in this context Sen 1987: 31-38).

In this way, then, opportunity justice and justice of need, which are primarily real-
ised through measures of redistribution in economic practice, methodically precede or
succeed the market mechanism. Thus, on the one hand, they start from the results of
the market processes and transform them on the basis of normatively justified distri-
bution objectives. On the other hand, they vary the initial conditions of market-
regulated activities by exerting an influence on purchasing power distribution and thus
the demand curve in the form of justice of need, or changing the supply curve, for in-

stance through measures for the promotion of training, in the form of opportunity
justice (cf. Hecker 2008: 469 t.).

In the past few years, the discussion surrounding climate protection and the pres-
ervation of non-renewable resources has in particular increased public awareness of
aspects of inter-generational justice. When dealing with this category of justice, the
following practical problem immediately presents itself: Representatives of future gen-
erations cannot assert their interests on markets or in processes of political decision-
marking and must therefore be represented by other means, for instance by govern-
mental institutions or institutions of civil society. In addition, there is a problem of in-
formation considering that the needs of future people can only be anticipated to a
very limited extent, even given good will.
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In view of these problems, focussing primarily on the development opportunities
of future generations seems the best option with regard to inter-generational justice in
order to make diverse opportunities available to all future people that are equivalent to
those provided for our generation. These opportunities include a minimum provision
of vital natural resources in the sense of “basic ecological rights”, the absence of
which seems to preclude a life in conditions fit for human beings (cf. Lerch 2003;
Lerch/Nutzinger 2004: 55-58); if such ecological minimum conditions of human exis-
tence are not ensured, the person affected by the lack of those minimal preconditions
cannot set his own goals or realise opportunities for decision-making. For this reason,
“basic ecological rights” seem to be a permissible concretisation of “distributive jus-
tice”, also from an enlightened and liberal point of view, i.e. as an indispensable pre-
requisite for political, societal and economic participation. But it will not always be
possible to smoothly reconcile aspects of sustainability with respect to planning (in
order to ensure future options for action) and “justice” within and between the gen-
erations (cf. de Haan et al. 2008: Chapters 3 and 4). However, the societal consensus
on required considerations and compromises among conflicting points of view that
will then be called for in turn presupposes that all members of society enjoy freedom
of action and decision, thereby also taking the guarantee of “basic ecological rights”
for granted.

The controversy over the enforcement of living wages is another topical example
of the presence of justice issues in public debate. Those in favour of minimum wages
laid down by the government demand that people working a full-time job should earn
enough to cover their living expenses. This postulate is in accordance with the princi-
ple of justice of need, which already played a decisive part in the Aristotelian-
Scholastic theory of the “just price” and met with a positive response, especially on
the part of Catholic social doctrine. However, from an economic perspective, the
danger of an increase in unemployment is to be pointed out here since — working on
the assumption of a neoclassical model of the job market — a rise in the price of the
factor of work will entail a drop in demand for that factor. It seems realistic to fear,
especially in the case of Germany, that a minimum wage commensurate with a living
wage of about eight euros an hour would noticeably exceed the marginal productivity
of low-qualified full-time work and thus not be compatible with the objective of fight-
ing unemployment.

Against this background, the demand for lower bounds on wages laid down by
the government will always be problematic when — on the basis of a demand-related
argument — minimum wages are called for that do not comply with market conditions
(cf. Hecker 2008: 405-425). On the other hand, a pay policy that — under the aspect of
justice of performance — aims to establish a minimum wage in compliance with mar-
ket conditions, that is to say a minimum wage that takes the productivity of low-
qualified labour into consideration, would not attract this criticism. This is in accot-
dance with the arguments put forward by Eucken and Miiller-Armack who regard
minimum wages as an instrument to prevent individuals in distress from being ex-
ploited or to fight distortions of the market such as monopsonies on the labour mar-
ket or an abnormal behaviour of labour supply. From the perspective of regulatory
policy, this clearly shows that the job market should not be regarded as a suitable
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channel for enforcing postulates of justice of need. Making such excessive demands
on the market mechanism would rather lead to a situation where the ability of the
market to act as a regulatory instrument would be adversely affected, which, as a re-
sult, would also prevent the ethical potential inherent to the market from being ful-
filled.?

At this point, therefore, the need of the market-controlled justice of performance
to be complemented by other norms of justice must be pointed out as a matter of pri-
ority. Thus, the concept of an “in-work benefit” presents itself as an obvious model to
connect justice of performance with a supplementary consideration of justice of need;
this concept leaves wage setting to the dynamics of the market as far as possible and,
if need be, allows for a demand-oriented subsidising of such wages by government
transfer payments. Shifting responsibility for ensuring justice of need to the state by
subsidising low-qualified labour can be justified in terms of the principle of subsidiar-
ity* by pointing out that business enterprises operating in a competitive market can-
not be expected to pay regular and long-term wages that exceed the productivity of
the respective employees.*! Thus, apart from the guidelines of justice of performance,
the associated release of employers from paying living wages primarily results from the
inclusion of economic contiguities, which are also relevant from an ethical point of
view since economic inefficiencies may have an adverse effect on the situation of all
concerned.*?

The cases discussed here illustrate by way of example what an integration of as-
pects of justice into the analysis of economic problems could be like in practice. They
clearly show that in this way potential solutions may be found that are both rational
from an economic point of view and acceptable from an ethical perspective, thereby
doing greater justice to the complexity of the underlying problems than methods that
are exclusively concerned with the guarantee of efficiency.

¥ In addition, such conduct would again mix up aspects of allocation and aspects of distri-
bution, something that already turned out to be a problem in connection with the medi-
aeval idea of the “just price” and was justly condemned by ordoliberalism.

40 Modern economic ethics often uses the term Etbical Displacement in this context (cf.
Steinmann/Lohr 1994: 108).

4 This dilemma can be illustrated as follows: Even though asking an employer to pay ade-
quate wages is an ethically sound request, he can hardly be expected to contribute towards
reducing existing unemployment by hiring employees whose wage exceeds the anticipated
productivity, thereby jeopardising — not least under competitive conditions — the long-
term survival of his enterprise and thus a// jobs of the company.

42 Sen uses the following words to describe the relationship between the target figures of ef-
ficiency and justice: “On the one hand, justice cannot really be indifferent to efficiency as
inefficiencies may have detrimental effects on all participants. Conversely, the following
applies: When the performance of individuals depends at least partially on the justice or
injustice of mechanisms of distribution, efficiency cannot be indifferent to justice” (trans-
lated from Sen 1998: 15).
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