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The Right to Information System in Brazil: Tensions between
Transparency and Control of Information

By Marcio Camargo Cunha Filho®

Abstract: Right to Information (RTI) laws are commonly seen as key elements of
participatory democracies because they allow citizens to hold public officials ac-
countable for their actions. Nevertheless, these laws can be ambiguous since, while
creating transparency provisions, they also limit their scope, preventing fundamen-
tal change in the power balance between state and civil society. In Brazil, this ambi-
guity is reinforced by three mechanisms of control created by the RTI normative
framework: the structure of the procedure of information access, which attributes
decision-making power to high-level political appointees; the procedural require-
ments for information requests, whose vagueness empowers bureaucrats to define
their concrete meaning; and the substantive exceptions to the transparency rule,
which create an asymmetry of power between the citizen requesting information
and state agencies responding to it. My main goal is to analyze the tensions between
control of information and transparency that emerge from the operation of this nor-
mative framework by the two administrative appellate agencies of Brazil’s execu-
tive branch —the Office of the Comptroller General (Ministério da Transparéncia e
Controladoria-Geral da Unido — CGU) and the Interagency Commission of Infor-
mation Reassessment (Comissdo Mista de Reavaliagdo de Informagdes — CMRI). 1
argue that the CGU has exerted pressure towards transparency in several occasions,
tensioning the provisions that allow the withholding of information and thus pro-
moting a gradual, incremental and nonlinear advancement of transparency. I also ar-
gue that an additional difficulty for the system to promote transparency is the rela-
tive absence of Supreme Court. Had it been more activated, it could theoretically
impose more limits to the power to withhold information. I conclude by suggesting
that progress towards transparency does not necessarily rest on legal provisions, but
perhaps on the existence of an autonomous and qualified bureaucracy that functions
as a force that occasionally manages to push the system towards transparency.
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A. Introduction

Many consider Right to Information (RTI) laws as key elements of modern democracies.
This rationale assumes that citizens armed with tools to participate in the political process
will force officeholders to either answer to the public’s needs or to be sanctioned in case
they do not. Therefore, RTI laws can supposedly trigger a causal chain of events whose out-
come is a political system responsive and accountable to people’s needs. This normative ap-
proach to RTI laws has been present in the academic literature around the world. Scholars
have argued that “the development and deepening of practices of public exposure (...) must
be essential to any coherent project of rendering the most democratically generated of rule
1 and that the right to information represents the fourth great wave
of citizens’ rights (after civic, political and social rights).> This thinking has created a

effectively accountable

powerful consensus in the international community around the importance of transparency,
participation and accountability® and has resulted in a “global explosion” in the number of
countries that adopted these laws.*

Nevertheless, the formula “RTI laws lead to transparency, which leads to participation,
that generates accountability” is never as simple and as linear as one would hope.’ As Fox
posits, “those who make this assumption are confusing the normative (that which our
democratic values lead us to believe in) and the analytical (that which the social sciences
allow us to claim)”.° The studies that adopt this normative approach often rely on “untested
normative assumptions and under-specified relationships between mechanisms and out-
comes” and “much of the empirical work reviewed is based on poorly articulated, norma-
tively inspired ‘mixes’ that draw unevenly from the concepts of transparency, account-
ability, good governance and empowerment.”” The causal path between the enactment of an

1 Delmer D. Dunn, Mixing Elected and Nonelected Officials in Democratic Policy Making: Funda-
mentals of Accountability and Responsibility, in: Adam Przeworski/Bernard Manin/Susan C.
Stokes, Democracy, Accountability and Representation. Cambridge, 1999, p. 340.

2 Mark Bovens, Information Rights: Citizenship in the Information Society, Journal of Political Phi-
losophy 10 (2002), p. 317.

3 Thomas Carothers/Saskia Brechenmacher. Accountability, Transparency, Participation, and Inclu-
sion: A New Development Consensus, Carnegiec Endowment for International Peace, Washington
2014.

4 John Ackerman/Irma Sandoval-Ballesteros, The Global Explosion of Freedom of Information
Laws. Administrative Law Review 58 (2006), p. 85.

5 Jonathan Fox, The Uncertain Relationship between Transparency and Accountability, Development
in Practice 17 (2007), p. 663; Jonathan Fox, Social Accountability: What Does the Evidence Really
Say? Global Partnership for Social Accountability Working Paper No. 1, Washington 2014;
Jonathan Fox, Scaling Accountability through Vertically Integrated Civil Society Policy Monitoring
and Advocacy, Working Paper, Brighton 2016; Rosemary McGee/John Gaventa. The Impact of
Transparency and Accountability Initiatives, Development Policy Review 31 (2013), p. S3.

6 Fox, 2007, note 5, pp. 664-665.

7 McGee/ Gaventa, 2013, note 6, p. S11.
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RTI law and the increase of responsiveness in the political system is filled with obstacles
and barriers that are often ignored by the optimistic approach.

In the past years, this awareness has shifted the focus of RTI studies towards a more
empirical approach. The metaliterature about RTI’s empirical impacts has found that trans-
parency policies can be effective only if certain conditions are met: if (i) they reveal “reli-
able information about institutional performance, specifying officials’ responsibilities as
well as where public funds go” instead of “information that does not reveal how institutions
actually behave in practice, whether in terms of how they make decisions, or the results of
their actions™;® (ii) they are designed to promote not only citizens’ voice in the decision-
making process, but also “teeth”, that is, “state’s institutional capacity to respond to citizen
voice™;? (iii) they are not an isolated tactic, but rather an element of a broader strategy to
promote citizen engagement in the political process;'? (iv) they promote vertical integra-
tion, that is, if they allow engagement at the local, state and national levels of govern-
ment.!! Just recently scholars have comprehended that characteristics of RTI laws and the
context in which they are enforced influence the outcomes they can generate. In this con-
text, the studies of the empirical operation of RTI laws becomes relevant.

In Brazil, most studies have focused on the normative or theoretical importance of the
RTL'? The emerging field of empirical studies on public transparency has so far produced
mixed results. Michener posits that Brazil’s political dynamics, which combined at the time
of the approval of the RTI law a high degree of executive control over congressional agenda
and a large coalition cabinet, have created the conditions for the enactment of a strong de
Jjure RTI law.!? He also argues that the de facto operability of the law has been “impressive”
and that “Brazil’s ‘transparency infrastructure’ has become one of the region’s most sophis-
ticated and extensive”.'* Michener considers Brazil’s law strong because of the presence of
provisions that are absent in other countries in the region, for example: the provision that
demands public agencies to deliver data-friendly “open-format” information; the provision
that creates a unified portal for requests, responses and appeals within the executive branch;
the provision that prohibits the classification of information related to fundamental rights;

8 Fox, 2007, note 5, p. 667.
9 Fox, 2014, note 5, p. 347.
10 Fox, 2016, note 5.
11 Fox, 2016, note 5.
12 For instance, Fernando Filgueiras, Transparency and Accountability: Principles and Rules for the
Construction of Publicity, Journal of Public Affairs 16 (2015), p. 192.
13 Robert G. Michener, How Cabinet Size and Legislative Control Shape the Strength of Transparen-
cy Laws. Governance 20 (2014), p. 77.
14 Robert G. Michener, Assessing Freedom of Information in Latin America a Decade Later: I1lumi-
nating a Transparency Causal Mechanism. Latin American Politics and Society 57 (2015), p. 77.
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amongst others. In a more recent occasion Michener and Ritter identify different types of
“resistance” to transparency policies in Brazil’s primary and secondary school systems.'3

On the other hand, Article 19 acknowledges that, although the law has been responsible
for substantial progress in the advancement of transparency in Brazil, it has been unevenly
applied within Brazil’s public agencies, due mostly to the nonexistence of a national and
independent agency responsible for overseeing its implementation in the whole country.'¢
Waisbich et al analyzed responses to information requests by the Ministry of Foreign Rela-
tions between May 2012 and May 2015 and concluded that it has construed the exceptions
to the transparency rule in a broad and unclear way, overusing the concepts of “national se-
curity” and “public interest”, virtually exempting foreign relations from the general trans-
parency rule.!” In a previous paper I argued that despite the fact that the law was thought of
as an instrument of transitional justice aimed at recovering information about past viola-
tions of human rights, the agencies responsible for its implementation have focused exclu-
sively on its potential role as a tool to promote fiscal transparency, failing to advance other
relevant constitutional goals to which RTI is associated, such as the right to historical
truth.'8

Connected to this emerging empirical literature, this paper problematizes the implemen-
tation of Brazil’s RTI system.!® T argue that the RTI legal provisions aimed at promoting
transparency are counterbalanced by rules that limit its scope by allowing decision makers
to be unchecked when deciding to withhold information in certain circumstances. Most of
these exceptions to the transparency rule were created or specified by Executive Order
7.724/2012, a unilateral decree enacted by the president that details how the law must be
implemented in the executive branch. This means that if the RTI law aims at advancing
transparency most of the time, the executive branch created normative exceptions that can
be used with few constraints, especially because there is no external oversight to executive
decisions. My main goal is to analyze the tensions between transparency and control of in-
formation that emerge at the operation level of this normative framework. Although these
tensions exist in all RTI systems, the institutional architecture in Brazil contains incentives
for the withholding of information when that could harm the power holder’s interests. Due
to the mechanisms designed to control the flow of information, Brazil’s RTI system is

15 Robert G. Michener/Otavio Ritter. Comparing resistance to Open Data performance measurement:
public education in Brazil and the UK. Public Administration 95 (2017), p. 4.

16 Article 19. Os cinco anos da Lei de Acesso a Informagdo: uma analise de casos de transparéncia.
Sao Paulo, 2017.

17 Laura Waisbich/Raisa Cetra/Joara Marchezini, The Transparency Frontier in Brazilian Foreign
Policy, Contexto Internacional 39 (2017), p. 179.

18 Marcio Cunha Filho, O Desencontro entre Direito a Informagdo e Direito a Verdade: Analise das
Praticas da Controladoria-Geral da Unido, Direito, Estado e Sociedade 47 (2015), p. 91.

19 I will use the term “RTI system” when referring to the body of normative acts that regulate access
to information in Brazil. Most scholars analyze only the RTI law (Law n. 12.527/2011), but Execu-
tive Order n. 7.724/2012 is also relevant since it details how executive agencies must implement
the RTI law and have more specific and procedural rules.
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meant to promote a weak or controlled kind of transparency, one that from a normative
point of view is unlikely to be an effective accountability tool. The absence of the Supreme
Court in the definition of legal interpretations regarding the law and how its exceptions
should be used is yet another factor that hampers its effectiveness. Nevertheless, despite
this institutional design, progress towards transparency has been made. I posit that this
progress might not be due to the legal framework, but maybe to the capacity of the civil
servants that operate the system.

The analysis of the RTI system will be primarily based on decisions made by the two
administrative agencies that head the federal system of access to information in Brazil. The
Office of the Comptroller General (Ministério da Transparéncia e Controladoria-Geral da
Unido — CGU) and the Interagency Commission on Information Reassessment (Comissdo
Mista de Reavaliagcdo de Informagoes — CMRI) have the prerogative to rule on administra-
tive appeals against decisions made by all federal agencies that deny access to information.
Along with this authority, they have the responsibility to determine how the RTI law and
the Executive Order must be interpreted when faced with concrete information requests. I
chose to analyze the appellate agencies of the executive branch mainly because they decide
controversies regarding the RTI system on a daily basis and have created, in the first six
years of the law, a large and wide enough body of decisions that allows an analysis of their
overall position in many issues. If we consider that the exception defines the true content of
the rule, the CGU and the CMRI have exercised sovereign power over the implementation
of the RTI law since they have had (de facto, if not de jure) a final say on what is and what
is not included in the transparency rule.

B. The RTI law in Brazil

Brazil’s 1988 Constitution states that everyone has the right to receive information of pri-
vate or public interest from state agencies, except when disclosure could harm national or
societal security. Despite the constitutional provision, RTI remained a marginal debate in
Brazil’s political system for many years. In 2003 a congressman from the Workers Party
(PT) presented the first bill designed to regulate RTIL, but it never made it to the floor of the
Chamber of Deputies. In 2006 the executive power (through the CGU) began working on
its own version of the bill, which was sent to Congress in 2009. After a relatively quick
approval in the Chamber, the bill faced resistance in the Senate. Former Presidents Fernan-
do Collor de Mello and Jos¢ Sarney (who were senators at the time) exerted great pressure
against the approval of the bill, especially because of the provisions that limited secrecy re-
lated to national security for up to twenty five years, with the option to restrict access for a
further 25.2° The resistance of some political forces was counterbalanced by direct and indi-

20 According to national newspapers, Sarney argued that the law could not be approved because
Brazil had to “heal wounds” from the past instead of trying to solve them (http://gl.globo.com/poli
tica/noticia/2011/06/nao-podemos-fazer-o-wikileaks-da-historia-do-brasil-diz-sarney.html). Collor
de Mello exerted a more formal opposition against the law, formalizing a vote against it in the For-
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rect pressure from international organizations,”! and the government managed to approve
the bill at the Senate in October 2011. President Dilma Rousseft signed it into law on
November 18th, 2011, along with another law that created the truth commission in Brazil.
The RTI law went into effect on May 16" 2012. The tensions between promoting trans-
parency and withholding information, which were present throughout the legislative pro-
cess, would later be reflected in the implementation of the law.

In many ways, Brazil’s RTI law is ambitious in promoting transparency and in trying to
limit the discretionary power of public agents to withhold information. First, most of its
provisions encompass the three branches of power at all levels of government (federal, state
and municipal) (art. 1°). Even private entities, when receiving public funds, have certain
transparency obligations under the law (art. 1°, section 1°). The law subordinates to its
regime all public agencies, even those that are often excluded in other countries, such as the
office of the president, intelligence community agencies and even state-owned companies,
which must obey the law’s general commands. Second, the RTI law imposes the proactive
disclosure of certain types of information, such as orientation about procedures to access
information, including the whereabouts of the information; information about the activities
and organization of public agencies, including the public services that they provide; among
others (art. 7°), and determines that information must be provided in the most complete and
updated form (art. 7°, section IV). Third, the law demands each public agency to create a
specialized unit named Citizen Information Service (Servigo de Informagdo ao Cidaddo —
SIC), whose goals are to respond to information requests within thirty calendar days and to
provide guidance for citizens regarding public information (art. 9°). This provision allowed
the creation, within the federal executive branch, of a unified electronic procedure to re-
ceive and respond to information requests, which has facilitated the utilization of the law.?
For these reasons and others, Brazil rates well in the Global Right to Information Rating —
it has the 22" best law out of 111.%3

Because of these provisions, the law has accomplished most of its goals since it went
into force, according to the executive power’s reports on the implementation of the law. The
4th Report on the implementation of the law elaborated by the CGU stated that federal
agencies received 334,463 requests from May 2012 until December 2015 and granted ac-

eign Relations Committee and proposing a new version of the bill, which included no temporal
limit for withholding information related to national security (http://www.adur-rj.org.br/5com/pop/
ignorando_collor.htm).

21 According to Martin Tisné, Brazil would not have approved its RTI law without the OGP. Another
piece of evidence of international pressure towards the approval of the law was the decision by the
Interamerican Court of Human Rights in November 2010 of the Gomes v. Lund case, in which it
required Brazil to adopt an RTI law. Martin Tisné, What can the OGP do for me? Available in
https://www.opengovpartnership.org/stories/what-can-ogp-do-me.

22 The unified electronic entry portal was imposed by Executive Order 7.724/2012/12.

23 http://www.rti-rating.org/country-data/.
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cess to the information requested in 76.50% of them.?* The rate of requests that did not re-
ceive any answer was at only 0.2% throughout this period. Based on these numbers, the ex-
ecutive branch concludes that “transparency is considered an indispensable tool to strength-
en modern democracies since it enables the exercise of political power by all people™?® and
that “focusing on transparency is, doubtlessly, the best pathway to enforce human rights and
to improve public management”.? And the government is not alone: Article 19 also argues
that the law caused “considerable progress in the total volume of information accessible by
public.”?’

Although Brazil’s RTI law certainly has provisions aimed at promoting transparency,
Executive Order 7.724/12, the complementary executive branch regulations and the law it-
self constrained these provisions by creating mechanisms that stretch the discretionary pow-
er of non-elected officials to use the exceptions to these rules, creating tensions between
transparency and control of information. These tensions are materialized in three main lev-
els. First, the procedure of information request allows government to control the disclosure
of information via the power to freely appoint and remove decision-makers from office.
Second, procedural safeguards allow public agencies not to analyze information requests if
they are underspecified, unreasonable or disproportionate. Third, the substantive exceptions
to the transparency rule are numerous and their complexity often creates an asymmetry of
power between public officials and information requesters, limiting the power of the latter
to influence the outcome of the litigation for information. Therefore, positive outcomes that
may have resulted from the law do not rest necessarily or exclusively on legal provisions
since the ambiguity of the RTI system makes it relatively easy for officials to withhold in-
formation.

C. Tensions between transparency and control of information
1 The procedural design to access information: exercising a controlled right

Brazil’s RTI law was enacted rather late in terms of the larger global expansion of RTI
laws. This allowed the country to compile the best normative provisions created by other
countries. One of the most important of these transplanted provisions was the creation of a
procedure for requesting information, which aims at strengthening the position of the re-
quester vis-a-vis the state in several aspects. This procedure eliminated most bureaucratic

24 The fourth report on the implementation of the law is dated as of May 2016 and encompasses data
from May 2012 until December 2015. On CGU’s website (http://www.acessoainformacao.gov.br/c
entral-de-conteudo/publicacoes) there is no reference for the more updated reports (last access
December 2017).

25 Controladoria-Geral da Unido, Acesso a Informagdo Publica, uma introducdo a Lei 12.527/11.
Brasilia, 2012, p. 7, available at http://www.acessoainformacao.gov.br/central-de-conteudo/publica
coes/arquivos/cartilhaacessoainformacao-1.pdf.

26 Controladoria-Geral da Unido, note 24, p. 47.

27 Article 19, note 176, p. 8.
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barriers for requesting public information. It abstained from imposing prerequisites of citi-
zenship, age or legal capacity to file information requests, which means that virtually any
person (including legal persons, or persons not entitled to exercise political rights) can re-
quest information from Brazilian authorities. The law also requires public agencies to dis-
close information in plain and easily comprehensible language (art. 5°) and prohibits public
agencies from requiring justification for information requests (art. 10) because this could
create difficulties for filing requests.?®

Besides that, the RTI system formalizes a grievance redress procedure with four differ-
ent appellate levels, two internal to the agency where the request was originally presented
and two external ?® If the request received at the unified entry portal, the Electronic Citizen
Information Service (e-SIC), is denied, the requester can appeal to the department head and
then to the highest authority within that agency. If these appeals are denied, the claimant
can appeal to the CGU, an agency with ministerial status that, according to the RTI law, has
the authority to rule on appeals against decisions by all federal agencies that deny access to
information. If the CGU does not grant it, the requester can file a final appeal to the CMRI,
an interagency commission created by the RTI law primarily to rule on information appeals
and, together with the CGU, to summarize and to specify how RTI legal provisions must be
construed.

Figure 1. Appellate levels in Brazil’s Executive Branch.

Agency'’s
Citizen
Information

Department Agency head -
head - first second
internal internal
appellate appelate
agency agency

Service - SIC
receives
requestsCMRI

Grievance redress mechanisms “have the potential to improve accountability relationships
in the social sectors both by empowering users and by providing information to policymak-
ers.”39 Nevertheless, under Brazil’s RTI law, the redressal instances lack political autonomy
to adjudicate information appeals. Although numerous, the appellate levels are all part of
the executive branch, and the main decision makers are high-level political appointees who
can be freely appointed and removed from office by their superiors. Because of this, their
decisions regarding public disclosure of information tend to be aligned with the govern-

28 One possible bureaucratic barrier imposed by the RTI law is the identity requirement, which is of-
ten seen as attempts to expose information requests and therefore keep them from requesting infor-
mation.

29 The CGU and the CMRI are external vis-a-vis the agency requested, but they are still internal to
the executive branch, as I explain in detail later in this section.

30 Varun Gauri, Redressing Grievances and Complaints Regarding Basic Service Delivery. World
Development 41 (2013), p. 110.


https://doi.org/10.5771/0506-7286-2017-4-412

420 Verfassung und Recht in Ubersee VRU 50 (2017)

ment’s agenda, making them unlikely to disclose information that could harm the incum-
bent’s image.

According to Executive Order 7.724/2012, the second appeal must be ruled on by the
head of the agency requested, which is either a minister (the highest position in Brazil’s bu-
reaucracy) or a holder of DAS 101.6 (the second highest position in Brazil’s federal bureau-
cracy, only below the ministers to whom they are subordinated). The DAS position is not
tenured, which makes their holders unlikely to disclose information that could be embar-
rassing for their agency or superiors (the minister or the president). When the appeal reach-
es the next level, the Ouvidor-Geral da Unido®! is the decision-maker at the CGU.32 He
also holds a DAS 101.6, facing therefore the same issue of lack of autonomy, since he can
be removed from office with no justification or prior notice. But at the CGU level, there is
an additional problem. If the original information request was addressed to a ministry, then
the appeal to the highest authority was adjudicated by its respective minister. How can
CGU’s Ouvidor-Geral, whose position in the bureaucracy is one step below the minister’s,
overrule a decision made by a minister? Although theoretically he has that prerogative, the
Ouvidor-Geral might not have political power to overrule decisions made by ministers or
even by more politically salient holders of DAS 101.6.%

In this case, the structure of the appeals system can lead to the withholding of informa-
tion. These incentives continue at the final level of the appeals process, the CMRI. In the
version of the RTI law approved by congress, the CMRI was a plural commission com-
posed of members of the executive, the judiciary and the legislative. Nevertheless, this pro-
vision was vetoed by President Rousseff, who later enacted Executive Order 7.724/2012,
according to which all of the commission’s members would be executive branch officials.
Therefore, today the CMRI is composed exclusively of high-level representatives of ten
ministries or agencies with ministerial status. As such, they are collectively likely to be
concerned with the impact that a disclosure might have on the government and on their own
agencies. Besides that, many appeals addressed to the CMRI were originally presented to
one of the ten agencies that compose it (for example, the Ministry of Foreign Relations or
the Ministry of Treasury). In these cases, the agency that denied the information request on
three different occasions (the original request, the appeal to the head of the department and

31 The Ouvidor-Geral da Unido is a unique public position. It was inspired in the European ombuds-
man, but it has important differences with it. The Ouvidor-Geral is also meant to represent public’s
interest, but he does not have the prerogative of initiating lawsuits and he is an executive branch
official.

32 According to executive branch regulation (Portaria n. 1,567/2013), http://www.cgu.gov.br/sobre/l
egislacao/arquivos/portarias/portaria_cgu 1567 2013.pdf

33 There are decisions that contradict this assumption. The CGU has ruled against the ministry of
agriculture in 20 occasions during the first four years of the law. It has also rule against the min-
istry of treasury and others. Other ministries, such as the ministry of foreign affairs and the chief of
staff’s office (which also has ministerial status) have had its decisions overruled by the CGU only
in rare occasions.
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the appeal to the highest authority) will vote on whether the information should be dis-
closed in the appellate level, creating a situation of conflict of interests.

Whereas this first kind of double-judgement happens occasionally, only when the agen-
cy originally requested has a representative at the commission level, there is a second kind
of double adjudication that happens in all appeals ruled on by the CMRI. All appeals that
reach the commission were denied at the lower level by the CGU — and the CGU’s repre-
sentative at the commission not only votes, but is also responsible for briefing the case to
the other members of the commission before it is adjudicated. To sum up, the appellant at
the CMRI always starts off with at least one vote against him — the CGU denied the appeal
at the immediate lower level and is likely to vote again in the same way. When the informa-
tion request was originally directed to one of the other nine agencies that have a seat at the
CMRI, the appellant starts off with two votes against him. For his appeal to be granted, he
will need to convince six out of the eight remaining members of the commission if they are
all present.3*

The power to appoint high-level public officials gives the incumbent government great
influence in the decision to disclose or not disclose information. But which justifications
can they use for denying information requests? Executive Order 7.724/2012 imposes proce-
dural prerequisites for information requests to be analyzed, whereas the RTI law itself cre-
ates substantive exceptions to the transparency rule without creating independent oversight
institutions that could limit their overuse.

1I Procedural safeguards
1. Underspecified, unreasonable and disproportionate requests

Executive order 7.724/2012 licenses public agencies not to analyze underspecified, unrea-
sonable or disproportionate information requests. The CGU and the CMRI have created a
fourth procedural exception that allows agencies not to analyze requests: the allegation of
nonexistence of the information requested. In these cases, the vagueness of the legal provi-
sions stretches discretionary power of public officials responsible for responding to infor-
mation requests and hampers assessment of compliance, because